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MEMORANDUM IN SUPPORT

INTRODUCTION

The instant appeal presents two issues, both of which have been rendered moot.

First, the Ohio Consumers' Counsel (OCC or appellant) attacks the orders of the

Public Utilities Commission of Ohio (Commission) approving the rate stabilization plan

of Duke Energy Ohio (Duke). The appellant argues that the rates charged to Duke's

customers under the rate stabilization plan are discriminatory and that a single component

of the plan, the Infrastructure Maintenance Fund (IMF), is anti-competitive and unsup-

ported by the record. The Commission orders continuing this IMF component, dated

October 24, 2007 and December 19, 2007, are no longer the basis for the rates charged to

consumers. The rate stabilization plan established by these orders has lapsed by its own

terms. As of January 1, 2009, the rates charged to consumers are based on a new Com-

mission order, dated December 17, 2008. In re Duke Energy Ohio, Inc,, Case Nos. 08-

920-EL-SSO, et al. (Opinion and Order) (December 17, 2008), App. at 84-127. 1 This

new order is based on new statutes, R.C. 4928.141(A) and 4928.143, which did not even

exist at the time the orders on appeal in this case were entered. As the orders on appeal in

this case no longer set the rates paid by consumers, consideration of these orders is moot.

Second, OCC attacks the Commission's initial determination as to the confi-

dentiality of certain information in the record below. This initial determination has also

References to appellee's appendix attached hereto are denoted "App. at _."



been supplanted by subsequent Commission orders speaking to this topic. These orders,

none of which are on appeal in this case, were issued on May 28, 2008; June 4, 2008;

July 31, 2008; October 1, 2008; and November 5, 2008. Each of these later orders

refined and limited the nature and amount of confidential information in the record

below. It is these later orders that actually identify the particular words that are confi-

dential and thus redacted in the record of the proceedings below. The orders on appeal

do not reflect the current status of confidentiality in the case below and do not specifi-

cally identify any confidential information, being limited only to identifying classes of

information that could be confidential. The confidentiality aspect of the orders on appeal

is therefore moot.

Because the two issues raised in the instant case are moot, this Court should dis-

miss.

ARGUMENT

1. The rates charged to Duke consumers are set by statute.

The two issues raised in this case both turn on the effectiveness of the Commis-

sion's orders issued on October 24, 2007 and December 19, 2007. In re Cincinnati Gas

& Electric Co., Case Nos. 03-93-EL-ATA, et al. (Order on Remand) (October 24, 2007),

App. at 23-68; In re Cincinnati Gas & Electric Co., Case Nos, 03-93-EL-ATA, et al.

(Entry on Rehearing) (December 19, 2007), App. at 69-83. As regards the rates charged

to customers for standard service electricity, these orders re-established a rate stabiliza-

tion plan (RSP) for Duke. This RSP was complicated but its complexity has already been
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discussed in earlier pleadings and is not of concern for purposes of this motion. What is

important for purposes of this motion is the term of the RSP. The RSP was time limited.

It ended as of December 31, 2008 and thus has expired by its own terms. The orders re-

establishing the RSP are no longer effective. No provision to reopen the RSP rates

existed. An appeal of orders that are no longer effective, have expired by their own

terms, and cannot be reopened is meaningless. Lucas County Comm'rs v. Pub. Util.

Comm'n, 80 Ohio St. 3d 344, 686 N.E.2d 501 (1997). The first issue in the case is moot

and should, therefore, be dismissed.

Mootness has long been applied in Commission cases. The Court expressed this

most clearly, saying:

That an appellate court need not consider an issue, and will
dismiss the appeal, when the court becomes aware of an event
that has rendered the issue moot is a proposition of law that
harks back almost a century.

This proposition of law has long been applied to
appeals from commission orders. In 1916 the court held that
when a commission order had been carried out, no stay had
been granted, and there was nothing left upon which the
court's decision could operate, the appeal was moot and
should be dismissed. A later case involved an appeal of a
commission order allowing a railroad to cease operation.
After the commission's order was entered, the railroad's
assets were dismantled and sold, and its employees were dis-
charged. This court dismissed the appeal because any order
the court could have issued would have been a vain act; no
order of the court could have reconstituted the railroad.

In the absence of the possibility of an effective rem-
edy, this appeal constitutes only a request for an advisory
ruling from the court. The court should decline the invitation
to undertake such an abstract inquiry. That is not the proper
function of the judiciary, as this court has previously
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observed: "It has been long and well established that it is the
duty of every judicial tribunal to decide actual controversies
between parties legitimately affected by specific facts and
render judgments which can be carried into effect. It has
become settled judicial responsibility for courts to refrain
from giving opinions on abstract propositions and to avoid the
imposition by judgment of premature declarations or advice
upon potential controversies."

The court will not perform a vain act when there is no
real issue presented in the appeal.

Cincinnati Gas & Electric Co. v. Pub. Util. Comm'n, 103 Ohio St. 3d 398, 401-402, 816

N.E.2d 238, 242 (2004) (citations omitted). While the Cincinnati case was a situation

where the appellant had already complied with the order that it was challenging, the

situation before the Court is analogous. Because the rates challenged are no longer in

effect, indeed the law under which the orders were made is no longer in effect, the issue

raised in this case is moot. Because both the rates and the law under which they were

created are gone, the underlying case could be characterized as seeking an advisory

opinion, or asking the Court to perform a vain act. However the case is characterized, it

is moot and should be dismissed. Lucas County Comm'rs v. Pub. Util. Comm'n, 80 Ohio

St. 3d 344, 686 N.E.2d 501 (1997).

As the appellant asserted in oral argument, there is an exception to the mootness

doctrine. Specifically, the Court stated:

Moreover, an exception to the mootness doctrine arises when
the claims raised are capable of repetition, yet evading
review. This exception applies when the challenged action is
too short in duration to be fully litigated before its cessation
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or expiration, and there is a reasonable expectation that the
same complaining party will be subject to the same action
again.

State ex rel. Dispatch Printing Co. v. Louden, 91 Ohio St. 3d 61, 64, 741 N.E.2d 517, 521

(2001) (quoting State ex rel. Calvary v. Upper Arlington, 89 Ohio St. 3d 229, 231, 729

N.E.2d 1182, 1185 (2000)). This exception has no application in the instant case. Even

if the Commission had misapplied R.C. 4928.14(A) in some way, it could never do so

again. The General Assembly has completely restructured this statutory mechanism,

repealing R.C. 4928.14(A) and substituting an entirely new mechanism for establishing

default service rates. Despite the appellant's assertions in oral argument, the section of

the code under which the Commission acted in the case below, R.C. 4928.14(A), was

replaced with R.C. 4928.143. The single paragraph of R.C. 4928.14(A) was replaced

with the eight pages of R.C. 4928.143. There is no similarity between the old and the

new. Issues related to the old section are dead and cannot be rejuvenated. The exception

to the mootness doctrine cannot apply and the case should be dismissed as moot.

II. The confidentiality orders on appeal have been superseded.

The second issue in the case is the validity of the orders as regards the confi-

dentiality of certain information contained in the hearing record below. This aspect of

the orders on appeal is also moot.

The orders on appeal only identified categories of information that could be

considered confidential. The Commission stated:
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Specifically, we find that the following information has actual
or potential independent economic value from its being not
generally known or ascertainable: customer names, account
nuinbers, customer social security or employer identification
numbers, contract termination dates or other termination pro-
visions, financial consideration in each contract, price of gen-
eration referenced in each contract, volume of generation
covered by each contract, and terms under which any options
may be exercisable.

In re Cincinnati Gas & Electric Co., Case Nos. 03-93-EL-ATA, et al. (Order on Remand

at 15) (October 24, 2007), App. at 37. Having identified categories of information that

could be confidential, the orders on appeal did not then proceed to apply that limited

determination to the record. That actual application occurred in a series of later orders.

The process of applying the categories of potential confidentiality to the record in

the case was remarkably time-consuming and difficult. The Commission twice attempted

to achieve a consensus among the parties as to which particular parts of the record would

fall in the categories established by the Commission. These efforts failed and ultimately

the Commission had to make the application unilaterally. An additional layer of com-

plexity was added to this process because the simple application of the categories is not

sufficient. A portion of what would otherwise have been information that would have

properly been kept confidential was made public through various means outside the

Commission process. These disclosures happened in a variety of ways - inadvertently by

the parties, through a common pleas court action, and other miscellaneous fashions.

Thus, even once the Commission had gone through the thousands of pages of record in

the case below to identify those types of items that might be confidential, it had to review

those thousands of pages again against the list of items that had already otherwise been
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made public. As an example, all of the agreements between the City of Cincinnati and

any other entity have always been public, having been discussed in public sessions of the

city council, even though they contain categories of information that, but for this disclo-

sure, might have properly been protected. Only in this way could the Commission

accomplish its two diametrically opposed obligations: revealing absolutely all informa-

tion that must be revealed while simultaneously protecting absolutely everything that

must be protected.

The final determination of confidentiality, that is, the actual division of the record

in the case into redacted and unredacted portions, only occurred in the Commission

orders on May 28, 2008; June 4, 2008; July 31, 2008; October 1, 2008; and November 5,

2008. These are the orders this Court would need to review to pass on the legality of

what the Commission did about confidentiality. These orders are not on appeal. The

orders that are on appeal merely identify categories of information that may be confiden-

tial. This is not the final determination of confidentiality. The real determination of con-

fidentiality can only happen with an item by item review of each line of each document in

the record. The Commission did this painstaking review, but it did not do it in the orders

on appeal here. The orders on appeal here have been superseded by the later orders in

which the real item by item review happened. The orders on appeal are therefore moot as

regards confidentiality and the appeal should be dismissed.
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III. There is no possibility of an effective remedy in this appeal.

While it is clear that the orders on appeal in this case do not present a confidential-

ity issue for resolution at this time, it is not clear what the appellant is seeking. Regard-

less, there is "no possibility of an effective remedy" in this appeal and it should therefore

be dismissed as moot. Cincinnati Gas & Electric Co. v. Pub. Util. Comm'n, 103 Ohio St.

3d 398, 401-402, 816 N.E.2d 238, 242 (2004).

If the appellant is seeking an examination of alleged discriminatory rates, which

would occur, if at all, through a corporate separation violation, the appellant's recourse is

through a complaint under R.C. 4928.18. Ohio Rev. Code Ann. § 4928.18 (Anderson

2008), App. at 20-22. If the appellant is seeking a refund of the IMF component,2 that

option has been foreclosed by the General Assembly, which "attempted to balance the

equities by prohibiting utilities from charging increased rates during the pendency of

commission proceedings and appeals, while also prohibiting customers frorn obtaining

refunds of excessive rates that may be reversed on appeal." Lucas County Comm'rs v.

Pub. Util. Comm'n, 80 Ohio St. 3d 344, 348, 686 N.E.2d 501, 504 (1997); Keco

Industries v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d 465

(1957).

2 The appellant did not request a refund in its notice of appeal or in its application for
rehearing before the Commission. Accordingly, OCC failed to invoke the Court's
jurisdiction on this issue. Ohio Rev. Code Ann. § 4903.10 (Anderson 2008), App. at 13-
15; Ohio Rev. Code Ann. § 4903.13 (Anderson 2008), App. at 15; Cincinnati Gas &
Electric Co. v. Pub. Util. Comm'n, 103 Ohio St. 3d 398, 402, 816 N.E.2d 238, 243
(2004); Consumers' Counsel v. Pub. UtiL Comm'n, 70 Ohio St. 3d 244, 247, 638 N.E.2d
550, 553 (1994).
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If the appellant is seeking public records relief, the appellant's recourse is through

the filing of a public records request followed by a mandamus action if the result is

unsatisfactory. Ohio Rev. Code Ann. § 149.43(C)(1) (Anderson 2008), App. at 9-10;

State ex rel. McGowan v. Cuyahoga Metropolitan Housing Authority, 78 Ohio St. 3d 518,

520, 678 N.E.2d 1388, 1389 (1997). If the appellant wants to challenge the Commis-

sion's information handling orders in this case, the orders on appeal have been super-

seded and this issue in this appeal is moot.

Regardless of what the appellant is seeking, this case is not the vehicle for that

relief. Indeed, this case is not the vehicle for any sort of relief. It is moot and should be

dismissed.

CONCLUSION

There are two issues in the case - rates and confidentiality. Both are moot. The

rate determination is moot because the rates established under the orders on appeal have

terminated. The confidentiality aspect of the orders is moot because the orders have been

superseded by subsequent orders that actually review each page of the record and make a

specific division of information into that which must be protected and that which must be

released. It is only these later orders that actually determine what information is confi-

dential. These later orders are not on appeal. An examination of the orders currently on

appeal is, therefore, meaningless and should be dismissed as moot.
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149.43 Availability of public records for inspection and copying.

(A) As used in this section:

(1) "Public record" means records kept by any public office, including, but not
limited to, state, county, city, village, township, and school district units, and records
pertaining to the delivery of educational services by an alternative school in this state
kept by the nonprofit or for-profit entity operating the alternative school pursuant to
section 3313.533 of the Revised Code. "Public record" does not mean any of the
following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings
related to the imposition of community control sanctions and post-release control

sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section
2919.121 of the Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an
adoption file maintained by the department of health under section 3705.12 of the
Revised Code;

(e) Information in a record contained in the putative father registry established by
section 3107.062 of the Revised Code, regardless of whether the information is held by
the department ofjob and family services or, pursuant to section 3111.69 of the Revised
Code, the office of child support in the department or a child support enforcement
agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or

specified in division (A) of section 3107.52 of the Revised Code;

(g) Trial preparation records;

(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or
4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the
Revised Code;
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(k) Inmate records released by the department of rehabilitation and correction to
the department of youth services or a court of record pursuant to division (E) of section
5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children
in its custody released by the department of youth services to the department of
rehabilitation and correction pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;

(n) Donor profile records;

(o) Records maintained by the department of job and family services pursuant to
section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT residential
and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the

Revised Code or a municipal hospital operated pursuant to Chapter 749. of the Revised

Code, information that constitutes a trade secret, as defined in section 1333.61 of the

Revised Code;

(r) Information pertaining to the, recreational activities of a person under the age of
eighteen;

(s) Records provided to, statements made by review board members during
meetings of, and all work products of a child fatality review board acting under sections
307.621 to 307.629 of the Revised Code, other than the report prepared pursuant to
section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public
children services agency or a prosecuting attorney acting pursuant to section 5153.171 of
the Revised Code other than the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for
licensure as a nursing home administrator that the board of examiners of nursing home
administrators administers under section 4751.04 of the Revised Code or contracts under
that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;
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(w) Proprietary information of or relating to any person that is submitted to or
compiled by the Ohio venture capital authority created under section 150.01 of the
Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072
of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio
housing finance agency or the controlling board in connection with applying for,
receiving, or accounting for financial assistance from the agency, and information that
identifies any individual who benefits directly or indirectly from financial assistance from
the agency;

(z) Records listed in section 5101.29 of the Revised Code.

(2) "Confidential law enforcement investigatory record" means any record that
pertains to a law enforcement matter of a criminal, quasi-criminal, civil, or administrative
nature, but only to the extent that the release of the record would create a high probability
of disclosure of any of the following:

(a) The identity of a suspect who has not been charged with the offense to which
the record pertains, or of an information source or witness to whom confidentiality has
been reasonably promised;

(b) Information provided by an information source or witness to whom
confidentiality has been reasonably proinised, which information would reasonably tend
to disclose the source's or witness's identity;

(c) Specific confidential investigatory techniques or procedures or specific
investigatory work product;

(d) Information that would endanger the life or physical safety of law enforcement
personnel, a crime victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except
births, deaths, and the fact of admission to or discharge from a hospital, that pertains to
the medical history, diagnosis, prognosis, or medical condition of a patient and that is
generated and maintained in the process of medical treatment.

(4) "Trial preparation record" means any record that contains information that is
specifically compiled in reasonable anticipation of, or in defense of, a civil or criminal
action or proceeding, including the independent thought processes and personal trial
preparation of an attorney.

3



(5) "Intellectual property record" means a record, other than a financial or
administrative record, that is produced or collected by or for faculty or staff of a state
institution of higher learning in the conduct of or as a result of study or research on an
educational, commercial, scientific, artistic, technical, or scholarly issue, regardless of
whether the study or research was sponsored by the institution alone or in conjunction
with a governmental body or private concern, and that has not been publicly released,
published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a
public institution of higher education except the names and reported addresses of the
actual donors and the date, amount, and conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT residential
and familial information" means any information that discloses any of the following
about a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,
correctional employee, youth services employee, firefighter, or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer,
assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT, except for the state or political subdivision in which the peace
officer, parole officer, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT resides;

(b) Information compiled from referral to or participation in an employee
assistance program;

(c) The social security number, the residential telephone number, any bank
account, debit card, charge card, or credit card number, or the emergency telephone
number of, or any medical information pertaining to, a peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not
limited to, life insurance benefits, provided to a peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT by the peace officer's, parole officer's, prosecuting attorney's,
assistant prosecuting attorney's, correctional employee's, youth services employee's,
firefighter's, or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction
made by the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting
attorney's, correctional employee's, youth services employee's, firefighter's, or EMT's
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employer from the peace officer's, parole officer's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,
or EMT's compensation unless the amount of the deduction is required by state or federal
law;

(f) The name, the residential address, the name of the employer, the address of the
employer, the social security number, the residential telephone number, any bank
account, debit card, charge card, or credit card number, or the emergency telephone
number of the spouse, a former spouse, or any child of a peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT;

(g) A photograph of a peace officer who holds a position or has an assignment that
may include undercover or plain clothes positions or assignments as determined by the
peace officer's appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same
meaning as in section 109.71 of the Revised Code and also includes the superintendent
and troopers of the state highway patrol; it does not include the sheriff of a county or a
supervisory employee who, in the absence of the sheriff, is authorized to stand in for,
exercise the authority of, and perform the duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee"
means any employee of the department of rehabilitation and correction who in the course
of performing the employee's job duties has or has had contact with inmates and persons
under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee"
means any employee of the department of youth services who in the course of performing
the employee's job duties has or has had contact with children committed to the custody
of the department of youth services.

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any
regular, paid or volunteer, member of a lawfully constituted fire department of a
municipal corporation, township, fire district, or village.

As used in divisions (A)(7) and (B)(9) of this section, "EMT" means EMTS-basic,
EMTs-I, and paramedics that provide emergency medical services for a public emergency
medical service organization. "Emergency medical service organization," "EMT-basic,"
"EMT-I," and "paramedic" have the same meanings as in section 4765.01 of the Revised
Code.
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(8) "Information pertaining to the recreational activities of a person under the age
of eighteen" means information that is kept in the ordinary course of business by a public
office, that pertains to the recreational activities of a person under the age of eighteen
years, and that discloses any of the following:

(a) The address or telephone number of a person under the age of eighteen or the
address or telephone number of that person's parent, guardian, custodian, or emergency
contact person;

(b) The social security number, birth date, or photographic image of a person
under the age of eighteen;

(c) Any medical record, history, or information pertaining to a person under the

age of eighteen;

(d) Any additional information sought or required about a person under the age of
eighteen for the purpose of allowing that person to participate in any recreational activity
conducted or sponsored by a public office or to use or obtain admission privileges to any
recreational facility owned or operated by a public office.

(9) "Community control sanction" has the same meaning as in section 2929.01 of

the Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of
the Revised Code.

(11) "Redaction" means obscuring or deleting any information that is exempt from
the duty to permit public inspection or copying from an item that otherwise meets the
definition of a "record" in section 149.011 of the Revised Code.

(12) "Designee" and "elected official" have the same meanings as in section

109.43 of the Revised Code.

(B)(1) Upon request and subject to division (B)(8) of this section, all public
records responsive to the request shall be promptly prepared and made available for
inspection to any person at all reasonable times during regular business hours. Subject to
division (B)(8) of this section, upon request, a public office or person responsible for
public records shall make copies of the requested public record available at cost and
within a reasonable period of time. If a public record contains information that is exempt
from the duty to permit public inspection or to copy the public record, the public office or
the person responsible for the public record shall make available all of the information
within the public record that is not exempt. When making that public record available for
public inspection or copying that public record, the public office or the person

6



responsible for the public record shall notify the requester of any redaction or make the
redaction plainly visible. A redaction shall be deemed a denial of a request to inspect or
copy the redacted information, except if federal or state law authorizes or requires a
public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person
responsible for public records shall organize and maintain public records in a manner that
they can be made available for inspection or copying in accordance with division (B) of
this section. A public office also shall have available a copy of its current records
retention schedule at a location readily available to the public. If a requester makes an
ambiguous or overly broad request or has difficulty in making a request for copies or
inspection of public records under this section such that the public office or the person
responsible for the requested public record cannot reasonably identify what public
records are being requested, the public office or the person responsible for the requested
public record may deny the request but shall provide the requester with an opportunity to
revise the request by informing the requester of the manner in which records are
maintained by the public office and accessed in the ordinary course of the public office's
or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the
person responsible for the requested public record shall provide the requester with an
explanation, including legal authority, setting forth why the request was denied. If the
initial request was provided in writing, the explanation also shall be provided to the
requester in writing. The explanation shall not preclude the public office or the person
responsible for the requested public record from relying upon additional reasons or legal
authority in defending an action commenced under division (C) of this section.

(4) Unless specifically required or authorized by state or federal law or in
accordance with division (B) of this section, no public office or person responsible for
public records may limit or condition the availability of public records by requiring
disclosure of the requester's identity or the intended use of the requested public record.
Any requirement that the requester disclose the requestor's identity or the intended use of
the requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to
make the request in writing, may ask for the requester's identity, and may inquire about
the intended use of the information requested, but may do so only after disclosing to the
requester that a written request is not mandatory and that the requester may decline to
reveal the requester's identity or the intended use and when a written request or disclosure
of the identity or intended use would benefit the requester by enhancing the ability of the
public office or person responsible for public records to identify, locate, or deliver the
public records sought by the requester.
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(6) If any person chooses to obtain a copy of a public record in accordance with
division (B) of this section, the public office or person responsible for the public record
may require that person to pay in advance the cost involved in providing the copy of the
public record in accordance with the choice made by the person seeking the copy under
this division. The public office or the person responsible for the public record shall
permit that person to choose to have the public record duplicated upon paper, upon the
same medium upon which the public office or person responsible for the public record
keeps it, or upon any other medium upon which the public office or person responsible
for the public record determines that it reasonably can be duplicated as an integral part of
the normal operations of the public office or person responsible for the public record.
When the person seeking the copy makes a choice under this division, the public office or
person responsible for the public record shall provide a copy of it in accordance with the
choice made by the person seeking the copy. Nothing in this section requires a public
office or person responsible for the public record to allow the person seeking a copy of
the public record to make the copies of the public record.

(7) Upon a request made in accordance with division (B) of this section and
subject to division (B)(6) of this section, a public office or person responsible for public
records shall transmit a copy of a public record to any person by United States mail or by
any other means of delivery or transmission within a reasonable period of time after
receiving the request for the copy. The public office or person responsible for the public
record may require the person making the request to pay in advance the cost of postage if
the copy is transmitted by United States mail or the cost of delivery if the copy is
transmitted other than by United States mail, and to pay in advance the costs incurred for
other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in
transmitting, within a reasonable period of time after receiving a request, copies of public
records by United States mail or by any other means of delivery or transmission pursuant
to this division. A public office that adopts a policy and procedures under this division
shall comply with them in performing its duties under this division.

In any policy and procedures adopted under this division, a public office may limit
the number of records requested by a person that the office will transmit by United States
mail to ten per month, unless the person certifies to the office in writing that the person
does not intend to use or forward the requested records, or the information contained in
them, for commercial purposes. For purposes of this division, "commercial" shall be
narrowly construed and does not include reporting or gathering news, reporting or
gathering information to assist citizen oversight or understanding of the operation or
activities of government, or nonprofit educational research.

(8) A public office or person responsible for public records is not required to
permit a person who is incarcerated pursuant to a criminal conviction or a juvenile
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adjudication to inspect or to obtain a copy of any public record concerning a criminal
investigation or prosecution or concerning what would be a criminal investigation or
prosecution if the subject of the investigation or prosecution were an adult, unless the
request to inspect or to obtain a copy of the record is for the purpose of acquiring
information that is subject to release as a public record under this section and the judge
who imposed the sentence or made the adjudication with respect to the person, or the
judge's successor in office, finds that the information sought in the public record is
necessary to support what appears to be ajusticiable claim of the person.

(9) Upon written request made and signed by a journalist on or after December 16,
1999, a public office, or person responsible for public records, having custody of the
records of the agency employing a specified peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT shall disclose to the journalist the address of the actual personal
residence of the peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT and, if the
peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's,
correctional employee's, youth services employee's, firefighter's, or EMT's spouse,
former spouse, or child is employed by a public office, the name and address of the
employer of the peace officer's, parole officer's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,
or EMT's spouse, fonner spouse, or child. The request shall include the journalist's name
and title and the name and address of the journalist's employer and shall state that
disclosure of the information sought would be in the public interest.

As used in this division, "journalist" means a person engaged in, connected with,
or employed by any news medium, including a newspaper, magazine, press association,
news agency, or wire service, a radio or television station, or a similar medium, for the
purpose of gathering, processing, transmitting, compiling, editing, or disseminating
information for the general public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the
person responsible for public records to promptly prepare a public record and to make it
available to the person for inspection in accordance with division (B) of this section or by
any other failure of a public office or the person responsible for public records to comply
with an obligation in accordance with division (B) of this section, the person allegedly
aggrieved may commence a mandamus action to obtain a judgment that orders the public
office or the person responsible for the public record to comply with division (B) of this
section, that awards court costs and reasonable attorney's fees to the person that instituted
the mandamus action, and, if applicable, that includes an order fixing statutory damages
under division (C)(1) of this section. The mandamus action may be commenced in the
court of common pleas of the county in which division (B) of this section allegedly was
not complied with, in the supreme court pursuant to its original jurisdiction under Section
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2 of Article IV, Ohio Constitution, or in the court of appeals for the appellate district in
which division (B) of this section allegedly was not complied with pursuant to its original
jurisdiction under Section 3 of Article IV, Ohio Constitution.

If a requestor transmits a written request by hand delivery or certified mail to
inspect or receive copies of any public record in a manner that fairly describes the public
record or class of public records to the public office or person responsible for the
requested public records, except as otherwise provided in this section, the requestor shall
be entitled to recover the amount of statutory damages set forth in this division if a court
determines that the public office or the person responsible for public records failed to
comply with an obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each
business day during which the public office or person responsible for the requested public
records failed to comply with an obligation in accordance with division (B) of this
section, beginning with the day on which the requester files a mandamus action to
recover statutory damages, up to a maximum of one thousand dollars. The award of
statutory damages shall not be construed as a penalty, but as compensation for injury
arising from lost use of the requested information. The existence of this injury shall be
conclusively presumed. The award of statutory damages shall be in addition to all other
remedies authorized by this section.

The court may reduce an award of statutory damages or not award statutory
damages if the court determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it
existed at the time of the conduct or threatened conduct of the public office or person
responsible for the requested public records that allegedly constitutes a failure to comply
with an obligation in accordance with division (B) of this section and that was the basis
of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct
of the public office or person responsible for the requested public records did not
constitute a failure to comply with an obligation in accordance with division (B) of this

section;

(b) That a well-informed public office or person responsible for the requested
public records reasonably would believe that the conduct or threatened conduct of the
public office or person responsible for the requested public records would serve the
public policy that underlies the authority that is asserted as permitting that conduct or
threatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the public office or the
person responsible for the public record to comply with division (B) of this section and
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determines that the circumstances described in division (C)(1) of this section exist, the
court shall determine and award to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person
responsible for the public record to comply with division (B) of this section, the court
may award reasonable attorney's fees subject to reduction as described in division
(C)(2)(c) of this section. The court shall award reasonable attorney's fees, subject to
reduction as described in division (C)(2)(c) of this section when either of the following
applies:

(i) The public office or the person responsible for the public records failed to
respond affirmatively or negatively to the public records request in accordance with the
time allowed under division (B) of this section.

(ii) The public office or the person responsible for the public records promised to
permit the relator to inspect or receive copies of the public records requested within a
specified period of time but failed to fulfill that promise within that specified period of
time.

(c) Court costs and reasonable attorney's fees awarded under this section shall be
construed as remedial and not punitive. Reasonable attorney's fees shall include
reasonable fees incurred to produce proof of the reasonableness and amount of the fees
and to otherwise litigate entitlement to the fees. The court may reduce an award of
attorney's fees to the relator or not award attorney's fees to the relator if the court
determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it
existed at the time of the conduct or threatened conduct of the public office or person
responsible for the requested public records that allegedly constitutes a failure to comply
with an obligation in accordance with division (B) of this section and that was the basis
of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct
of the public office or person responsible for the requested public records did not
constitute a failure to comply with an obligation in accordance with division (B) of this
section;

(ii) That a well-informed public office or person responsible for the requested
public records reasonably would believe that the conduct or threatened conduct of the
public office or person responsible for the requested public records as described in
division (C)(2)(c)(i) of this section would serve the public policy that underlies the
authority that is asserted as permitting that conduct or threatened conduct.
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(D) Chapter 1347. of the Revised Code does not limit the provisions of this

section.

(E)(1) To ensure that all employees of public offices are appropriately educated
about a public office's obligations under division (B) of this section, all elected officials
or their appropriate designees shall attend training approved by the attorney general as
provided in section 109.43 of the Revised Code. In addition, all public offices shall adopt
a public records policy in compliance with this section for responding to public records
requests. In adopting a public records policy under this division, a public office may
obtain guidance from the model public records policy developed and provided to the
public office by the attorney general under section 109.43 of the Revised Code. Except as
otherwise provided in this section, the policy may not limit the number of public records
that the public office will make available to a single person, may not limit the number of
public records that it will make available during a fixed period of time, and may not
establish a fixed period of time before it will respond to a request for inspection or
copying of public records, unless that period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the
public office under division (E)(1) of this section to the employee of the public office
who is the records custodian or records manager or otherwise has custody of the records
of that office. The public office shall require that employee to acknowledge receipt of the
copy of the public records policy. The public office shall create a poster that describes its
public records policy and shall post the poster in a conspicuous place in the public office
and in all locations where the public office has branch offices. The public office may post
its public records policy on the internet web site of the public office if the public office
maintains an internet web site. A public office that has established a manual or handbook
of its general policies and procedures for all employees of the public office shall include
the public records policy of the public office in the manual or handbook.

(F)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of
the Revised Code to reasonably limit the number of bulk commercial special extraction
requests made by a person for the same records or for updated records during a calendar
year. The rules may include provisions for charges to be made for bulk commercial
special extraction requests for the actual cost of the bureau, plus special extraction costs,
plus ten per cent. The bureau may charge for expenses for redacting information, the
release of which is prohibited by law.

(2) As used in division (F)(1) of this section:

(a) "Actual cost" means the cost of depleted supplies, records storage media costs,
actual mailing and alternative delivery costs, or other transmitting costs, and any direct
equipment operating and maintenance costs, including actual costs paid to private
contractors for copying services.
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(b) "Bulk commercial special extraction request" means a request for copies of a
record for information in a format other than the format already available, or information
that cannot be extracted without examination of all items in a records series, class of
records, or data base by a person who intends to use or forward the copies for surveys,
marketing, solicitation, or resale for commercial purposes. "Bulk commercial special
extraction request" does not include a request by a person who gives assurance to the
bureau that the person making the request does not intend to use or forward the requested
copies for surveys, marketing, solicitation, or resale for commercial purposes.

(c) "Commercial" means profit-seeking production, buying, or selling of any good,
service, or other product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid
employee competent to perform the task, the actual amount paid to outside private
contractors employed by the bureau, or the actual cost incurred to create computer
programs to make the special extraction. "Special extraction costs" include any charges
paid to a public agency for computer or records services.

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing,
solicitation, or resale for commercial purposes" shall be narrowly construed and does not
include reporting or gathering news, reporting or gathering information to assist citizen
oversight or understanding of the operation or activities of government, or nonprofit
educational research.

4903.10 Application for rehearing.

After any order has been made by the public utilities commission, any party who
has entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by
leave of the commission first had in any other proceeding, any affected person, firm, or
corporation may make an application for a rehearing within thirty days after the entry of
any final order upon the journal of the commission. Leave to file an application for
rehearing shall not be granted to any person, firm, or corporation who did not enter an
appearance in the proceeding unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the

journal of the commission of the order complained of was due to just cause; and,
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(B) The interests of the applicant were not adequately considered in the
proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall
give due notice of the filing of such application to all parties who have entered an
appearance in the proceeding in the manner and form prescribed by the commission.

Such application shall be in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or unlawful. No
party shall in any court urge or rely on any ground for reversal, vacation, or modification
not so set forth in the application.

Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise
ordered by the coinmission, shall be postponed or stayed pending disposition of the
matter by the commission or by operation of law. In all other cases the making of such an
application shall not excuse any person from complying with the order, or operate to stay
or postpone the enforcement thereof, without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the matter specified in such application, if in its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shall be given by
regular mail to all parties who have entered an appearance in the proceeding.

If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. The commission shall also specify the scope
of the additional evidence, if any, that will be taken, but it shall not upon such rehearing
take any evidence that, with reasonable diligence, could have been offered upon the
original hearing.

If, after such rehearing, the commission is of the opinion that the original order or
any part thereof is in any respect unjust or unwarranted, or should be changed, the
commission may abrogate or modify the same; otherwise such order shall be affirmed.
An order made after such rehearing, abrogating or modifying the original order, shall
have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by
the affected party of the filing of the application for rehearing.

No cause of action arising out of any order of the commission, other than in
support of the order, shall accrue in any court to any person, firm, or corporation unless
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such person, firm, or corporation has made a proper application to the commission for a
rehearing.

4903.13 Reversal of final order - notice of appeal.

A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreme court on appeal, if, upon consideration of the record, such
court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors
complained of. The notice of appeal shall be served, unless waived, upon the chairman of
the commission, or, in the event of his absence, upon any public utilities commissioner,
or by leaving a copy at the office of the commission at Columbus. The court may permit
any interested party to intervene by cross-appeal.

4928.14 Failure of supplier to provide service.

The failure of a supplier to provide retail electric generation service to customers
within the certified territory of an electric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service offer under
sections 4928.141, 4928.142, and 4928.143 of the Revised Code until the customer
chooses an alternative supplier. A supplier is deemed under this section to have failed to
provide such service if the commission finds, after reasonable notice and opportunity for
hearing, that any of the following conditions are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership,
or has filed for bankruptcy.

(B) The supplier is no longer capable of providing the service.

(C) The supplier is unable to provide delivery to transmission or distribution
facilities for such period of time as may be reasonably specified by commission rule
adopted under division (A) of section 4928.06 of the Revised Code.

(D) The supplier's certification has been suspended, conditionally rescinded, or
rescinded under division (D) of section 4928.08 of the Revised Code.
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4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an
electric distribution utility may file an application for public utilities commission
approval of an electric security plan as prescribed under division (B) of this section. The
utility may file that application prior to the effective date of any rules the commission
may adopt for the purpose of this section, and, as the commission detennines necessary,
the utility immediately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and
pricing of electric generation service. In addition, if the proposed electric security plan
has a term longer than three years, it may include provisions in the plan to permit the
commission to test the plan pursuant to division (E) of this section and any transitional
conditions that should be adopted by the commission if the commission terminates the
plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution
utility, provided the cost is prudently incurred: the cost of fuel used to generate the
electricity supplied under the offer; the cost of purchased power supplied under the offer,
including the cost of energy and capacity, and including purchased power acquired from
an affiliate; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;

(b) A reasonable allowance for construction work in progress for any of the
electric distribution utility's cost of constructing an electric generating facility or for an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction
shall be authorized, however, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Further, no such allowance shall be authorized unless the
facility's construction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
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(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.

(c) The establishment of a nonbypassable surcharge for the life of an electric
generating facility that is owned or operated by the electric distribution utility, was
sourced through a competitive bid process subject to any such rules as the commission
adopts under division (B)(2)(b) of this section, and is newly used and useful on or after
January 1, 2009, which surcharge shall cover all costs of the utility specified in the
application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first
determines in the proceeding that there is need for the facility based on resource planning
projections submitted by the electric distribution utility. Additionally, if a surcharge is
authorized for a facility pursuant to plan approval under division (C) of this section and
as a condition of the continuation of the surcharge, the electric distribution utility shall
dedicate to Ohio consumers the capacity and energy and the rate associated with the cost
of that facility. Before the commission authorizes any surcharge pursuant to this division,
it may consider, as applicable, the effects of any decommissioning, deratings, and
retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for
retail electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(e) Automatic increases or decreases in any component of the standard service
offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in,
inclusive of carrying charges, of the utility's standard service offer price, which phase-in
is authorized in accordance with section 4928.144 of the Revised Code; and provisions
for the recovery of the utility's cost of securitization.

(g) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without
limitation and notwithstanding any provision of Title XLIX of the Revised Code to the
contrary, provisions regarding single issue ratemaking, a revenue decoupling mechanism
or any other incentive ratemaking, and provisions regarding distribution infrastructure
and modemization incentives for the electric distribution utility. The latter may include a

17



long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and ajust and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric
distribution utility's electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric
distribution utility's distribution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system.

(i) Provisions under which the electric distribution utility may implement
economic development, job retention, and energy efficiency programs, which provisions
may allocate program costs across all classes of customers of the utility and those of
electric distribution utilities in the same holding coinpany system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution
utility. The commission shall issue an order under this division for an initial application
under this section not later than one hundred fifty days after the application's filing date
and, for any subsequent application by the utility under this section, not later than two
hundred seventy-five days after the application's filing date. Subject to division (D) of
this section, the commission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or (c) of this section, the commission shall ensure that
the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division
(C)(1) of this section, the electric distribution utility may withdraw the application,
thereby terminating it, and may file a new standard service offer under this section or a
standard service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C)(2)(a) of this
section or if the commission disapproves an application under division (C)(1) of this
section, the commission shall issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent standard service offer, along with any
expected increases or decreases in fuel costs from those contained in that offer, until a
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subsequent offer is authorized pursuant to this section or section 4928.142 of the Revised

Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
However, that utility may include in its electric security plan under this section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation
period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except
one withdrawn by the utility as authorized under that division, has a term, exclusive of
phase-ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess
of the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face coinparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The burden of proof for
demonstrating that significantly excessive earnings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be earned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security plan, but not
until it shall have provided interested parties with notice and an opportunity to be heard.
The commission may impose such conditions on the plan's termination as it considers
reasonable and necessary to accommodate the transition from an approved plan to the
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more advantageous alternative. In the event of an electric security plan's termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan
under this section, the commission shall consider, following the end of each annual
period of the plan, if any such adjustments resulted in excessive earnings as measured by
whether the eamed return on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was earned during the same
period by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future committed
investments in this state. The burden of proof for demonstrating that significantly
excessive earnings did not occur shall be on the electric distribution utility. If the
commission finds that such adjustments, in the aggregate, did result in significantly
excessive earnings, it shall require the electric, distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such
prospective adjustments, the electric distribution utility shall have the right to terminate
the plan and immediately file an application pursuant to section 4928.142 of the Revised
Code. Upon termination of a plan under this division, rates shall be set on the same basis
as specified in division (C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred prior to that termination
and the recovery of those amounts as contemplated under that electric security plan. In
making its determination of significantly excessive earnings under this division, the
commission shall not consider, directly or indirectly, the revenue, expenses, or earnings
of any affiliate or parent company.

4928.18 Jurisdiction and powers of commission concerning utility or affiliate.

(A) Notwithstanding division (D)(2)(a) of section 4909.15 of the Revised Code,
nothing in this chapter prevents the public utilities commission from exercising its
authority under Title XLIX [49] of the Revised Code to protect customers of retail
electric service supplied by an electric utility from any adverse effect of the utility's
provision of a product or service other than retail electric service.

(B) The commission has jurisdiction under section 4905.26 of the Revised Code,
upon complaint of any person or upon complaint or initiative of the commission on or
after the starting date of competitive retail electric service, to determine whether an
electric utility or its affiliate has violated any provision of section 4928.17 of the Revised
Code or an order issued or rule adopted under that section. For this purpose, the
commission may examine such books, accounts, or other records kept by an electric
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utility or its affiliate as may relate to the businesses for which corporate separation is
required under section 4928.17 of the Revised Code, and may investigate such utility or
affiliate operations as may relate to those businesses and investigate the interrelationship
of those operations. Any such examination or investigation by the commission shall be
governed by Chapter 4903. of the Revised Code.

(C) In addition to any remedies otherwise provided by law, the commission,
regarding a determination of a violation pursuant to division (B) of this section, may do
any of the following:

(1) Issue an order directing the utility or affiliate to comply;

(2) Modify an order as the commission finds reasonable and appropriate and order
the utility or affiliate to comply with the modified order;

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay restitution to any person injured
by the violation or failure to comply;

(D) In addition to any remedies otherwise provided by law, the commission,
regarding a determination of a violation pursuant to division (B) of this section and
commensurate with the severity of the violation, the source of the violation, any pattern
of violations, or any monetary damages caused by the violation, may do either of the
following:

(1) Impose a forfeiture on the utility or affiliate of up to twenty-five thousand
dollars per day per violation. The recovery and deposit of any such forfeiture shall be
subject to sections 4905.57 and 4905.59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to a corporate separation
plan involving competitive retail electric service, suspend or abrogate all or part of an
order, to the extent it is in effect, authorizing an opportunity for the utility to receive
transition revenues under a transition plan approved by the commission under section
4928.33 of the Revised Code.

Corporate separation under this section does not prohibit the common use of
employee benefit plans, facilities, equipment, or employees, subject to proper accounting
and the code of conduct ordered by the commission as provided in division (A)(1) of this
section.

21



(E) Section 4905.61 of the Revised Code applies in the case of any violation of
section 4928.17 of the Revised Code or of any rule adopted or order issued under that
section.
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OPINION:

I. FIISTORYOF TftE<PROCEEDING5

On June 22, 1999, the Ohio General Assembly passed• legislati.onl T.equiring the
restrncturing of the electric utility industry and providing for retail competition with
regard to the geaeration comppnent of electric service (SSB 3). Pursuant to SB 3, on
August 31, 200Q, the Commission approved a transition plan for Duke ErtergyOltio, Ina.,
(Duke or company).3 3 In that opinion, the Comntission, among other things, allowed
Duke a market development period (hII)P) ending no earlier than LTecember 31, 2005, for
residential customers and, with regard to each other customer class, ending when 20
percent of the load of each such class switched the purchese of its generation supply to a
certified supplier. The transition plan op9rtion also granted'Duke aceounting authority to
defer and recover a regulatory transition charge (RTC) that would continue through 2008
for residential customers and tluough 2010 for nonresidential customers.

On January 10, 2003, Duke filed an application in In the Maatter of the Appditation of
The Cincennatf Gas & Electric Company to Madify its Nonresidentiat Gelteration Rates to Prut+ide
for Market-Based Standard Setvtce Offer Pricing and to Establish an Alternative Campetitive-Btd
Service Rate Option Subsequent to the Market DeuelopmentPerrat, Case No. 03-93EIrATA, (03-
93) for authority to modify its nonresidential generation rates to provide for a competitive
market option (CMO), including both a anatiket•based standard service offer and an
altemative competitive bidding process, for rates subsequent to the MDP.

On Octuber 8, 2003, Duke filed three additional, related raaes. ln In the Matter of the
Appltcation of Yhe Ciruinnati Gas & Electric Company for Authority to Modify Current
Accounfing Procedures for Certain Costs Assosiated with the Midwest Independent Transmisstvn
System Operator, Case No. 03-2079-EL-AAM (032079), Duke requested authority to modify

i

a

Amended Svtistitute 9enatieBlllNo.3 of tY+e123,d C3eaetel Assembly.

In eke Matter oJthe Appticptfon of The Cintinnaft Gas & EleCtrip Company for APprocrtl of ds Efalrtc YMnsition

Pbn, Appnieat af Tariff Changes and Nera Tari/fe, Authority to Mallfy Current ACppunting P.aedwes, and

Approual taTransfer @s Cenerating Assets to anExempt WBatepale Generator, Case No. 99-1658&84HTPet at.

Duke was, at that tuxie, imown as the CL' ttinnati Gas ScHiecnic Company. ItwiIl be xefened toas Ruke,
regardtess of its7egal name atany given time. Case names, however, Witl not be altered to reflect the
changed name.
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its current accounting procedures to allow it to defer incremental costs reiated to its
participation in the Midwest Independent Transmission System Operator (MTSO). In In fhe
Matter of the Application of Tke Cincinnati Gaa & Electric Company for AuthorEty to Modify
Curient Accounting Procedures for Capital Investment in its Electric Transmission and
Distribution Sgstem and to Estab,'ish a Capital Investment Re7iability Rider to be Effecttve after the
Market Development Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-E7,
AAM (03-2081), Duke requested authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where that investment was made between
January1, 2001, and the date when such investment is reflected in the company's base
rates, together with a carrying elharge, and (lb) to establish a capital investment rider to
recover those deferred transmission and distribution faciiities capital investments after the
end of theMDP.

On De¢ember 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080, and 03-208i and requestirig that Duke file a rate stabiliTation plan (BSP) that
would stabilize prices following the tenmination of the MDP, while allowing additional
time for the competitive retail electric services (CRFS) market to graw. Duke filed a
proposed RSP on January 26, 2004. On March 9; 2004, most of the parties to thesg
proceedings filed objections to Duke's proposed R.SP. On Aprll 22, 2004, a public hearing
on Duke's applications was held in Cinchniati. An evidentiary hearing coin,,,an^ed on
May 17, 2004, but was adjourned in order to allow the parties to engage in settlement
discussions. On May 19,2004, a stipulation and reoommendation (stipulation) was filed by
Duke, staff of the Commission, FirstP.nergy Solutions Corp, Dominion Retail, Tnc.
(Dominion), Indushrial Energy Users-0hio (IEU), Green Mountain Energy Company, Ohio
Energy Group, Inc. (OEG), The Kroger Co. (Kroger), AK Steel Corporation (AK Steel),
Cognis Corp. (Cognis), People Working Cooperatively (PWC), Comm,,,,;ties L7nited for
Action (CUPA), and Ohio Hospital Association (OHA) (collectively, signatory parties). The
stipulation was not signed by Ohio Con9umers` Counsel (OCC), Ohio Parlnm for
Affordable Energy (OPAE}, The Ohio Manufacturera' Association (OMA), National Energy
Marketers Assoclation, PSEG Energy Resources & Trade LLC, or Consteliation Power
Source, lnc. It was also not signed by Constellation NewEnergy, Ir%c. (Constellation);
MidAttterican Energy Company, Strategic Energy, LLC, or Integrys Energy Services, ittc.
(formerly known as WPS Energy Services, Inc.). These four entities are collectiveiy referred
to as Ohio Marketers Group (OMG).

On May 20, 2004, the evidentiary hearing resumed. At the hearing, OCC made an
oral motion to compel discovery from Duke regarding alleged side agreements between
Duke and other parties to the stipulation. The attorney examiners denied OCC's motion to
compel. Duke, staff, and otherparties presented testimony and evidence in support of the
stipulation and Duke's original proposal and others presented testimony and evidence in
opposition to the stipulation and the proposal. On September 29, 2004, the Commission
issued its opinion and order approving the stipulation with certain modifications. The
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stipulation provided for the establiehment of an RSP for Duke that would govem the rates
and riders to be charged by Duke from January 1, 7005, thcoughT)ecember 31, 2006 (wtth
certain aspects of those rates also extending through the end of 2010): The order approved
changes in certain cost components, inereased the avoidebility of certain cliarges by
shopping customen:, and directed full corporate separation of the generation component
by Duke if it failed to implement the ettpulation as modified. The Commission also
affismed the attorney examiners denial of OCC's discovery motion relating to side
agreements.

Applicattons for rehearing were filed by Duke, OCC; OMG, and CRpS. In its
application. for rehearing, Duke also proposed various modifications to the st'tpulation,
which modifications would, when taken together, effectuate an alternative to the stipulated
version of the RSP. On November 23, 2004, the Commission issued an entry on rehearing
in which it found that Duke's proposed modifications to the stfpulation were meritorious
and, making certain further revisions, granted rehearing in part. The rehearing
applications by 0CC and CPS were denied. OMG's application for rehearing was Vanted
in part and denied in part. OCC, MidAmerican, and iAominion fded applitations for a
second rehearing. These applications were denied on January 19,2005, except for a narrow
issue raised by MidAm€rican. The Commission issued a third rehearing entry on April 13,
2005, that further refined Duke's RSP and certaiii of the RSP riders, based on MidAmerica's
application for rehearing,

OnMerch 18 and May 23, 2005, OCC filednotiaes of appeal to the Supreme Court of
Ohio, raising seven claimed errors. Following briefing and oral argument on the
consolidated appeals, the supreme court [ssued its opinion on November 22, 2006. Ohio
Consumers' Counsel v. Pub. Uhl. Coamm;,111 Ohio St.Sd 300, 2U06-Ohio-5789. In that opinion,
the Court upheld the Commission's actions on issues relating to procedural requirements,
due proces.s, support for the finding that the standard service offer was niarket-ba9ed,
harm or prejudice that might have been caueed by changes on rehearing to the price-to-
compare component, reasonableness of Duke's altemative,to the conipetiGve bidding
process, non-discdminetory treatment of customers, non bypassability of certain charges,
corporate separation, and denial of certain discovery based on irrelevance under the
second and third prongs of the stipulatiott-reasonableness test. However, the Court
remanded these proceedings to the Commission with regard to two portlons of the
Commission decision and also held that the side agreements are not privileged.

pursuant to the court's directioin on remand, by entry of November 29, 2006, the
attomey examiners directed. Duke to dieclose to OCC the information that OCC had
requested with regard to side agreements. In the November 29, 2006, entry, the exan+,.,Prs
also.found that a hearing should be held to obtain the record evidence required by the
court, in order to explain thoroughly our conclusion that the modifications on rehearing are
reasonable and to identify the evidence we considered to support our findings. The

28



03-93-EIrATA et al.

examiners scheduled a prehearing conferepce for December 14, 2006, to discvas the
procedure to be established.

On December 7, 2006, Duke responded to the disclosure direction, stating that OCC
had requested "copies of all agreements between [Duke] and a party to these consolidated
cases (and all agreements between [Duke] and an entity that was at any time a party to
these consolidated cases) that were entered into on or after January 26, 2004:" Duke
notified the Commission that only one such agreement existed and that is was between
Duke aztd tbecity of Cincituiati. It provided a copy of that agreetnent to OCC and all other
parties to the proceedings.

On December 13, 2006, Duke filed a motion for clarification of the examinerc' er[try
of November 29, 2006. Duke expressed its belief that the remand "presupposes that there
already is evidence of record to support the Commission's deosion." Thus, it asked that
the examiners "clarify" that the proposed hearing would be lfrruted to briefe and/or oral
argument, citing record evidence. On December 20, 2006, OCC filed a memorandum
contra this motion for clarification. OCC opined that the motion should be denied on
procedural grounds, as Duke failed to seek artinterlocutory appeal of the examiners' entry.
OCC also disagreed with Duke on substantive grounds, arguing in favor of a full hearing,
following a period for discovery arid noting that, if no hearing were held, the court's order
that side agreements be disclosed would have no practical purpose. The Comavssion
responded to this motion on January 3,2007, refusing to "clarify" the examiners' ruling but
confirming that the hearing would include the presentation of testimony and the
introduction of evidence. dn February 1, 2007, OCC filed an appliration for rehearing,
asserting that the Commission's entry preniaturely dealt with issues relating to the
admissibility of evidence. On February 12, 2007, Dpke, Duke Energy Retail Sales, LLC,
(DERS), and Cinergy Corp. (Cinergy) filed memoranda contra this application for
rehearing.4 The application for rehearing was denfed by operation of law.

Meanwhile, on December 13, 2006, OCC filed a motion for a su6poena duces fectun,

asking; in part, that DERS provide copies of any agreements between DERS and costomers
of Duke, between affiliates of DERS and customers of Duke, and related correspoiidence
and other documents. On December 18, 2006, OCC moved for a second, simi)ar subpoena

duces tecum. On December 20, 2006, DERS objacted and moved to quash the two suliparnae

on various grounds, including the ground that they were unduly burdensome. On that
same day, Duke filed a motion in support of DERS's motion to quash, as well as a motion
for a protective order, asking that furiher discovery in these proceedings not be permitted.
On December 21, 2006, IEU filed a motion in support of the motions by DERS and Duke.
On December 28, 2006, OCC filed a motion to strike DERS's motion to quash, together with
a memorandum contra Duke's motion for a protective order, and a motion to strike IBU's
memorandum. OCC asserted that DERS's motion should be stricken on the grounds ttiatft

4 DERS and Cinergy are affillates of Duke, with DERS betag a CRES provider tn Duke's ceitiftei. ierritory.
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was not a party to the proceedings. it opposed Duke's motion on the ground that the
requested protective order would prevent OCC from developing its case on remand. OCC
inoved to strike IEU's memorandum, ctaiming ihat memoranda in support are not
permitted by the Conunission's procedural rules. With regard to OCC's motion to strike
DERS's motion to quash on January 2,2097, DERS filed both a memorandum aontra and a
limited motion to intervene With regard to OCC's memorandudi contra Duke's mot'ion
for a protective order, Duke fded a reply on January 2, 7007. The examiners denied the
motion to strike IEU's memoranduat in support, denied Duke's motion for a protective
order, denied OCC's motion to strike the motion to quash, and granted, in part, the motion
to quash, restrlcting the subpoenae to requesting copies of agreements with customers of
Duke that are current or past parties to these proceedings or affiliates or members of
current or past paxtfes.

At the prehearing on I)eeember 14, 2006, the remanded cases were consolidated
with proceedings regarding various riders associated with Duke's RSP and various
prooedurat mattera were addressed. On February 1, 2007,the examiners issued an entry
scheduling a hearing on the remand aspects of the consoliitated cases to begin on March 19,
2007. The heaang on the riders was scheduled for a separate time. Onty the remanded
cases are being ronsidered in this order on remand.

On February ?, 20D7, Duke, DERS, and Cinergy Csled motions in timine, seeking to
exclude certain agreements and related documents from these proeeedings. With those
motions, Cinergy filed a limited motion to 3ntervene and DERS renewed its limited motion
to intervene. On February 7, 2007, staff of the Commiawion filed a memorandum in
response to the motions in limine, asserting that the agreements in question are not
relevant, on the grounds that no stipulation is currently before the Commtssion and
corporate separation elaims 8hould be raised in a separate proceeding. OSV1G Sled a
memorandum in response onFebroary 9,2007. OMG assertedthat ruling on relevance or
admissibitity would be premature at that time: OCC opposed the motions on several
grounds, both proce.dural and substantive. It also opposed intervention by Cinergy and
DERS. Duke, Cinergy, and DEftS filed replies to OMG's respomsive memorandum, on
February 14, 2007. On February 16, 2007, Duke, Cinergy, and DERS filed replies to OCC's
memorandum contra their motimis in timine. On February 28, 2t107, the ezanmineragranted
the motions for intervention for the limited purpose of protecting confidential information
and, in light of the supreme court's directives, denied the motions to exdude eviden¢e of
the side agreements.

Through the course of these remanded proceedings, numerous motions for
protective orders, covering purported confidential materials, were filed. The subject of
confidential treatment of discovered material arose in the prehear•ing held near the start of
the remand phase. At that time, counsel for Duke mentioned the existenee of
confidentiality agreements with several of the parties. According to OCC's March 13, 2007,
filing with the Commission, OCC, on February 23, 2007, notified Duke, DERS, Cinergy,
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ICtoger, and OHA that they should either make public certain documents or prove to the
Commisslon that such material deserved confidential treatment. On March 2, 2007, Duke,
DERS, Cinergy, Kroger, and QIiA, fi10d nnotians for a protective order coverlitg the
disputed matea'ial. On that same day, IEU s7so filed a letter expressing its conegrp over
OCC's proposed release. On Marc'h 5, 2007, the ORG similarly filed a letter opposing
OCC's proposed disclosure of confidentiaL materials. Oii Mar¢h9, 2007, OItifG filed its
response to this contmversy, explaining that agreements between customers and their
Cl2ES providers must be kept confideatial. On March 13, 2007, OCC responded with a
memoraridum contra all five motions. OHA filed a reply on March 14, 2007. Onlvfar ch 15,
2007, Duke, Cinergy, DERS, and lECT filed replies.

The hearing, commenced on March 19, 2007, as schednled. Before the start of
testimony, the examiners ruled, with regard to the confidentiality dispute, that the motions
for protective orders would be granted for a period of 18 months from March 19, 2007, on
the condition that the granting of those protective orders may he modified by the
Commission if it deems appropriate to do so 3n light of the actions that it takes. (Rem. Tr. I
at 9.) Duke presented the testimony of Sandra Meyer, Judah Rose, and John Steffen: OCC
presented the testimony of Neil Talbot and Heth Hixon. Staff of the Commission presented
the testimony of Richard Cahaan.

Duke, OCC, OMG, OEG, OPAE, Cinergy, DERS, and staff filed merit briefs on
Apri113, 2007. On April 24, 2007, OMG and I7ominion fUed reply briefs. Duke, OCC,
Cinergy, DERS, IEU, OEG, O15AE; PWC, and staff Med reply briefs on April 27, 2007. On
April 30, 2007, a reply brief was filed by OEG.

PWC's reply brief also ineluded a motion to strike a portion of the merit brief filed
by OPAE, OPAE responded on ivTay 4, 2007, with a memorandum contra the motion to
strike. PWC filed its reply on May 14, 2007. On June 1, 2007, PWC renewed its motion to
strike, expanding the motion to cover parts of a merit brief filed by OPAE following the
hearing on the rider aspects of this consolidated prooeedtng. OCC weighed in on th9s
controversy ozt June 6, 2007, opposing PWC's motion.. OPAE filed its memotandum contra
on June 8, Z007, also filing its own motion to strike portions of Duke's reply brief inthe
rider phase of the hearing (which motion will not be dealt with in thie opinion and order).
On June 11, 2007, PWC filed its zepUes. Pn June 15, 2007, Duke filed a memorandttm
contra the motion to strike, to which OPAB replied.on June 18, 2007.
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fI. DISCUSSION

A. Introductor,g Issues

L Confidentiality

(a) Procedural Ba kaiound Related to Confidentiality

As noted previously, numerous motions for orders protecting the confidentiality of
various documents were filed during the cDurse of these remanded proCeeilinp. Initially,
khose motions were made either by parties supporting confidentiality or by parties who
were complying with confidentialfty agreements. In response to a notice by QCC,
purspant to those confidentiality agreements, that it intended to make certain infoF'nlation
public, Duke, DEIt5, Cinergy, OHA, and Kioger filed motions forprotective orders on
March 2, 2007, covering material supplied by them to OCC. On March 9, 2407,
Constellation filed amemorandum supporting Kroger:s motion for a protective order. On
March 13, 2047, OCG filed a memorandum contra the motions for protective orders. Reply
memoranda were filed on March 14 and 15, 2007. Additional documents were
subsequently filed under seal, with motions for protective orders 5

On the first day of the hearing in these proceedings, the attorney examiners issued a
bench ruling on these motions, stating that all of the pending motions for proteetive ozdere
would be granted for a period of 18 months from that date, provided that such orders
might be medified by the Comniissivn if it deems it appropriate to do so. (Rem. Tr. I at 9,)

On July 26, 2007, the chainnan of thet'ummi,ssion received a public reeords request
for certain of the Information covered by the protective order granted by the ercaminera.
On August 8, 2007, the eitamirners issued an entry calling for specific issues to be addtessed
by parties, relating to the possible modification of the protective order. Reaponsive
memoranda were filed on August 16, 2047, by six of the parties.

5 All orporHonsof thefoiiuwingdocumente were fgedtmdermotionsforpmtecliveoiidera: subpoerradu'es
tecurn, filed on Februaty 5, 2007; tranecript of remand depositlcurof Cbarlcv whitlock, flledonPebniary
13, 21iq7; transcripls of remand depoaiiions of Denis George, Gregory FLke, and Jemes ZiolkoNrekL with
attacttments,fiied on Marchl5, 2007;remand reply memotanda Ciied on March 15, 2007, by Duke,
Cinergy, and Diilt5; transcripts of remand depositions of Beth Hixonand Neil Taltiat,filed by Dulae on
Maxh 16;2007; and transaipt ofremAnd depoeitiqn of Bett1 I-Pixon, adpalation, and exAib9ts, tiied by
:OCCon Mazch 16, 2007. In additiory all or portions of the foIlowing items were flled cottiNdentielly,
pursuant to erAm;nor order tranecriptof remaruiprehearitt$ [o4tferen<e held oen December 14, 2606;
traneaiptofremand heaning; held March 19-21, 2007, and filed om Apri13-4, 20p7, together with eXlilbits;
rernand merit briefa of OCC, OMG, Duke, Cinergy and DHRS, and OPAE, all fiied April 13, 2007;
supplemental remand textirnony flledoaAprll 17; 20D7,byOCCj remarid replybrfef of QMG,filed Aprii.
24, 2007; remand nply briefs ofOCC, Duke, OPAE, and Cinergy and DERS, filedApri 27,2007,
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(b) Legal Issuea Relating to Confidentiaiitv

Section 4905:07, Revised Code, provides tiiat all facts and information in the
posseasion of the Commission sha11 be public, except as provided in Section 149.43, Revised
Code, and as consistent with the purposes of Title 49 of the Revised Code. Similarly,
Section 4901:12, Revised Code, spe df'ies that, "(e]xospt as provided in section 149.43 of the
Revised Code and as corisiste.nt with the purposes of Tikle XLiX of the Revised Code, all
proceedings of the public utilities commission and all doeuAtents and records in its
possession are public records." Section 149.4.3, Revised Code, indicates that the term
"public records" excludes information thak under state or federal law, may not be released.
The Supreme Court of Ohio has elarified that the "state or federal law" exemption is
intended to cover trade secrets. State ex ret. Hesser V. Ohio State (2000), 89 Ohio St:3d 396,
399.

Similarly, Ru4e 4901-.1-24, Ohio Administrative Code (O.A.C.), allows the
Conrmission.to protect the cenfidentialityof informationcontained in a filed dotument, "to
the extent that state or federal law prohibits release of the information, including where the
information is deemed ... to tonstitute a trade secret under Ohio law, and where non-
disclosure of the infarmation is not inconsiatent with the purposes of Title 49 of the Revised
Code;"

Ohio law defixtes a trade secret as

information ... that satisfies both of the following:

(1) It derives independent econ,omic value, actual or poteatial, from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its
disclosure or use.

(2) It is the subject of efforts that are reasonable under the cineumstanors to
maintain ilssecfecy.

Section 1333,51(D), Revised Code.

The Ohio Supreme Court has found that an in camera inspection is neoessaiy to
deterndne whether materials are entitled to protection from disclosure. State ex rel. Allright
Parking of Cleveland Inc. v. Cleveland (1992), 63 Ohio St. 3d 772. Rule 4901-1-24(Dxl), O.A.C.,
also provides that, where confidential material can be reaeonably redacbed from a
document without rendering the remaining document incomprehensible or of little
meaning, redaction should be ordered rathex than wholesale removal of the document
from public scrutiny. Thus, in order to determine whether to issue a protective order, it is
necessary to review the materials in question; to assess whether the information constitutes
a trade secret under Ohio Saw; to decide whether nondisclosure of the materials wilt be
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consistent with the purposes: of Title 49, Revised Code; and to evaluate whether the
confidential material can reasonably be redacted.

The Commission has conducted an in camera review of the materials in question. We
will now censider each of the two tests to assess whether trade secrets are present. If we
find trade secrets to be present, we will then consider whether, based on our review of the
documents, nondisclosure will be consistent with purposes expressed in Title 49. We will,
finally, evaluate the possibility of redaction, if necessary.

(c) Tests for Tradg Secrets

(1) 3ndeMdent Ecortomic Value

a. Ar^ts

As noted above, Section 1333.51(D), Revised Code, provides that, for information to
be classified as a trade secret, it mu8t derive "independent economic value, aetual or
potential, from not being generally known to, and not being readily asoert +nAble by proper
means by, other persons who can obtain economic value $om its disclosure or pse."
Several of the parties addressed this issue in their memoranda.

Deke describes the materials in diopute as includiing businew analyees, fuiartdal
analyses, internal business procedures, responses to data requests, 'vnterrogatories internal
correspo,ndence, customer information such as consumption levels and load characteristics,
discussions of these items during sealed depositions, commercial contracts of Dake's
afCzliates and material anciIlary to those contracts. (Duke Motion for Protective Order,
March 2, 2007, at 2.) Duke "asserts that a11 ofthe information it has marked as confidential
in these proceedings relates to the [Duke], DERS, or Cinergy contracts and the matters
ancLAary thereto." (Duke Memorandum in Support of Motion for Protective Order, March
2, 2007, at 11:) Duke also notes that, in other cases:

{tlhe Commission has often afforded confidential treatment to commercial
contracts between parties in competitive markets. When it recently granted a
protective order regarding terms in a competitive contract in lin the Matter of the
Joint Apptication of North Coast Gas Transmissfon LLC and SuSurUan Natnraf Gas
Company for Approval of a Natural Gas Transportatima Setvice Agreement, Case No.
0fi-1100=PL-AECj, the Contmfssion held "we imderstand that negotiated price
and quantity terms can be sensitive information in a competitive environment."

(Duke Meinorandum in Support of Motion for Protective Order, March 2, 2007, at 11.)

Cinergy explaina that the material in queslion contains the terms of an eoonomic
development assistance agreement and "includes information regarding the nature of the
service ..,; the specific Cinergy subsidiary whfch is to provide electric service ..., the level
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and duration of Cinergy's assistance ..., theamountof load.,. , and the terms upon which
either party may end the agreement "(Cinergy Memorandum in Support of Motion for
Protective Order, March 2, 2007, at 5.) Cinergy maintains that this information is a trade
secret and is not a public record. Cinecgy also maintains that the information is
econoadcally significant to the contracting parties (Cinergy Memorandum in Support of
Motion for protective Order, March 2, 2007, at 5{; Cinergy Reply Memorandum, March 15,
2007, at 11.)

DERS summarizes the documents about which it is concerrted as being "over 1200
pages of docuinents that include or relate to confidential commercial contracts, business
operations and include depositions in these proceedings, introducing and discussing such
protected materials," (DERS Motion for 1'rotective Order, March 2, 2007, at 2) DERS also
points out that all "of the information that DERS provided fails into the category of
sensitive information in a competitive envirrnnent." (DERS MeatwrandUm in Support of
Motion for Protective Order, March2, 2007, at9.) Lt addition,DERS asserts that release of
the terms and oonditions of ehese contracts, as well as its business analysis, operational
dedsions, and customer information, to the pubhc and to DER9's competitors will interfere
with campetition in the industry: Explaining further, DERS notes fihat it performed
proprietary analysis to determine pricing eonshucts and conditions upon which to base its
contracts. Disclosure, it claims, would result In DSRS`s foresight into energy markets arul
customer service becoming apparent to competitors, especially if DERS is the only
competitive supplier subjected to this disadvantage, (DERS Reply to Memorandum
Contra, lvlarch 15, 2001, at 7.)

Supporting its motion for a protectlve order covering OHA member agreements,
OHA points out that Section 4928.06(p), Revised Code, specifically contemplates the
Commission maintainittg the confidentiality of certain types of information relating to
CRES providers. OHA asserts that the information does derive independent economic
value frpm not being known to competitors who can use it to their own flnaneial
advaqtage. The general crounsel of OHA, Mr. Richard Sites, in a supportive af&davit,
affirms thatthe release of thfs information would provide competitors of OHA's members
the ability to use the information to their competitive advantage and to the detrimeat of
OHA and its members. He explains, further, that the information in the documents
provides members the means to conduct their operationa on a more eoomomic basis and
that OHA and the affected members have expended significant funds and time to negotiate
the agreements. If made public, Mr. Sites states, competitors would have access to this
utformation at no cost and thevalue of the documents to OHA and its a'tembeis would be
negated. (OHA Memorandum in Support of Motion for Protective Order, March 2, 2007, at
5; Affidavit of Richard L. Sites in Support of Motion for Protective Order, March 2, 2007, at
4.)

Noting that the donunents contain tenn and pricing information concerning its
purchase of competitive retail electric service, Kroger aleo maintainsthat disclosure of this
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inforination to its competitors in the retail grocm.ry and produce business would cause
severe disadvantage to Kroger, explaining, that Kroger competes for goods and services;
including electric service, to operate its stores, factories, warehouses, and offices. The
disctosure of price and other terms it has nagotiated for the provision of electric services, it
states, would provide its competitors with "a bogey to target in theu own negotiat[ons for
competitive retail elechic services and reveal information concezning Kroger's operation
costs." It asserts that this information should remain protected for so long as the
agreement in question is in effect (Kroger Memorandum in Support of Motion for
Protective Oider, March 2, 2007, at 5-6.)

While not filing a motion for a protective order, IEU also filed a letter in the docket,
onMarch 2 2007, strongly suppoxting the granting of protective orders. IE[J states that it
understands OCC to be tbreatening to disclose customer names, account numbers,
customer locations, prices, and other sensitive inform,ation, without any redactwn and
without the customers' expzess writtenconsent:

On March 5, 2007, OEG also filed a letter in support, noting that the documents in
question contain information reflecting OF.G members' electric costs and that those
mernbers operate in highly competitive industries.

On March 9,2007, Constellation, the counterparty to the Kroger agreement that was
the subject of KrogeNs motion, filed a memorandum supparting Krogey's motton.
Constellation poisits out that the documents in question contain proprietary pridng and
other inforntation. Constellation asserts that disclosure of thfs information woulcl place
botll Kroger and Conatellatlon at a competitive disadvantage. (Constellation
Memorandum inResponse to Motion for Protective Order of Kroger Co, March 9, 2007, at
23).

b. Reso utio

The parties arguing in favor.of confidentiaGty make it dear tihat they oonsider the
material in question to ltave economic value from not being known by their competitors
and to have oontent that would allow competitors to obtain economic value frorn its use.
OHA states this quite dearly, explaining that the material allows the oontracthig parties to
run their businesses more eoonomicall.y and to compete more e.ffectively. The discus9ion
by DIILS is also particularly helpfyt; noting that, in addition to customers' identities and
pricing, its own marketing strategies would also be helpful to a competitor. Cinergy also
points to deposition testimony showing the economic significance of these contracts.

We recog[dze that OCC disagrees with the moving parties' contentions. Aocording
to OCC, the burden is on those seeking confidential treatment. As OCC points out, the
Commission has held that, pursuant to 58ctions 49D1.12 and 4905.07, Revised Code, thereis
a strong presumption in favor of disclasure that the patty claiming protective status must
overcome. OCC also maintains that theCommission has required specificity from those
that seek to keep information from the publie record and that the specificity required by
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law and supported by the terms of both the protective agreements arld the protective
attadunent is missing from the motions. (UCC Memorandum Contra Motians f(V
Protective Orders, March 13, 2007, at 8-4, 11:) OPAE also disagcees, arguing that the
information, other than individual eostomers' accuunt numbers, should be released. It
stresses the importance of open proceedings artdpublic scrutiny of Commission orders and
asserts that the parties claiming protection have not met their burden of proof. (OPA$
letter, August 16,2007.)

It is clear to us, fzum our review of the information, that at least certain portions of
the documents would indeed meet this portionof the defmition of trade secrets. We agree
with the parties seeking protective treatment that certain, portioms of the material in
question have actual or potent9a9 independent economic value derived from their not being
generally lcniown or ascertainable by others, who might derive economic value from their
disclosure or use. Specificalty, we find that the following information has actuaE or
potential independent economie value from its being not generally known or ascertainable:
customer names, ascount numbers, custamer social security or employer identifrcation
numbers, contract terinination dates or other termination provisi.on.w, financial
mnsideration in each confract, price of generation referenced in each contract, volurite of
generation oovered by each contract, and terms under which any options may be
exercisable.

(2) Efforts to IGtaintain Secrecv

a. Ar•umenlm

The second test under Section 1333.61(D), Revised Code, as quoted above, requirea a
ftnding that the inforniation in question has been the subject of reasonable efforts to
maintain confidentiality. Again,the parties argue the point.

Duke submite that only Duke employees with a legitimate need to knuw the
information covered by this dispute have aocess to it or are aware of it, that the infonnation
is only known to the individual counterparties and is not otherwise disseminated, and that
the information is confidentially maintained in separate files that are only accessible to
individuals with a legitimate need to know theinformation. (Duke Reply to Memorandum
Contra, March 15, 2007, at 6-7.)

DERS asserts that the "iziformation that OCC seeks to make public is trade secret
informatlon maintained by DERS and counterparties in a confidential manner." (DF.RS
Memorandum in Support of Motion for ProtecUve Order, March 2, 2007, at S.) In DERS's
March 15, 2007, reply, it confinns that all disputed information is maiu'ttained by it in a
confidential manner.
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Similarly, Cinergy submits that the information is the subject of reasonable steps
taken by Cinergy to protect it froni disclosure to those who have no need for it, even within
Cinergy and its affi.liates. (Oinergy Reply to Memorandum Contra, March 15, 2007, at 11.)

OHA confirms that the inforrnation in question is treated by OHA as eonfidentiel
and is not disclosed outside of the OHA and its members except under confidentiality
agreementa or in the context of regulatory proceedings where protection is granted. OHA
included, with its supporting memorandum, an affidavit of its general counsel,
Mr, Richard Sites. Mr. Sitea statesthat the material in quesHon is latown only by a very
linuted number of employees of OILA and its members who were engaged in the
negotiation of the agreements or those who need to know their contents in order to verify
¢ompliance. He affirms that OIiA and its members malntAin iurternal practices to prevent
disclosure. Further, he states that the information is never made avafiable outside of OHA
or its members other than as the subject of a confidentiality agreement required by these
proceedings: (Affidavit of Richard L. Sites in Support of Motion for Protective Order,
March 2,2007, at 45 )

Kroger; in its memarandum supporting its motion for a protective order, asaertsthat
it has treated the documents in question as proprietary, confidential business iaformation,
available exclusively to ICmger manageutent and counseL The documents are, It says,
either stamped as Confidential or treated as such and have only been disclosed to ICtoger
employees and counsel, other than subject to the protective ageement executed by OCC,
(ICroger Memorandum in Support of Motion for protective Order, M'arch 2, 2007, at 6.)

OEG notes that the terms of these agreements are kept secret even from other OEG
members, as the knowledge of such costs might prove advantageous to ofhers. (OEG
letter, filed March 5,2007.)

Conetellation notes that all Constellation contracts are kept confGdentiaL
(Constellation Memorandum in Response to Motion for Protective Order of Kroger Co.,
March 9, 2DQ7, at 2.)

In its memorandum contra, QCC cIaims that some of the documents sought to be
protected were obtained by OCC from other sources and, therefore, Iuave lost their
protected status under the protective agreements, although it does not dte evideneefor this
claim. OCC also states that Duke has released discusslons of documents as part of
disoevery without any claim to confidentiality. In addition, OCC argues that aiaintaining
confidentiality would be restrictive and cumberaome at the hearing. (CCC Memorandum
Contra Motions for Protective Orders, March 13,2007, at 7.)

b. ResoluHon

It is clear to us, from reading the many memoranda submitted on this issue, that the
parties advocating confidential treatment have sought, at all juncdues, to keep this
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information confidential and have treated the documents in question as proprietary;
confidential business information. The second prong ofthe test is, therefore, satisfied. The
information described above as deriving independent economic value from being not
generally known to or ascertainable by others should, therefore, be deemed trade secret
tnformation-

(d) Con stency with pur^ses of Title 49

f3aving determined that both statutory tests for the presence of trade secrets are met
in this situation by at least certain of the information in the covered documents, we must
determine whether it is consistent with the purposes of Tifle 49 of the Revised Code to
inaintain confidentiality of this information. The legislature was quite clear that the
purposes of Title 49 include the ericouragement of competition, diversity, and flexible
regulatory treatment of the electric industry, specifically requiring the Commission to "take
such measures as it considers necessary to protect the oonfldentiality" of CR1;5 suppliers'
inforniation. Sections 4928.02, 4928.06(P), Revised Code. We find, therefore, that
maintenance of this trade secret information as confidential is comsistent with the purposes
ofTitle 49.

(e) Redaction

Based on our in cat»era review of the documents in question, we believe thet they
can be redacted to shield the trade secret information while, at the same time, disctosing all
information that we have not found to be a trade secret, without rendering the docurnents
incontprehensible or of little meaning. Therefore; pursuant to our ruling on this Issue,
those docoments must now be redacted to keep cnnfidential only those mattere we have
ruled to be trade secrets. fn order to accomplish thiatask, Duke shall work with the parties
to the side agreements to prepare a redacted version of the confidential information
attached to the prefiled testimony of Ms. Ffizon and will file that redacted version withtn 45
days of the date of this order on remand. flach party will then be requfred to redact all
other sealed documents that such party filed with the Commission. Redacted versions of
all documents filed in these proceedings shall be docketed no later than 60 days after the
date of this order on re.man.d. The redacted informatiori will be subject to a pzotective
order for a period of 18 months from the inftial grant of protection on iv7azch 19, 2007. Any
party desiring an extension of that protective order shouid fUe a motion to that effect, no
less tban 60 days before the terminaticm of the protective order:

2. PWC Motions to Strike

PWC, with the filing of its reply brief, moved to strike portions of the initial briefs of
bPAE, Specifically, PWC asks the Comnsission to strike langnage that states that "PWC is
not a party with a positiondistinct from CG&E-Duke's own position" because it operates
"virtually all demand-side management programs funded by CG&E-Duke and has CG&E-
Duke representation cn its Board." PWC asserts that no evidence of record supports this
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information con$dential and have treated the documents in question as proprietary,
copGdential business inforination. The second prong, of the test is, therefore, satisfied. The
information described above as deriving independent eoononuc value from being not
generally known to or ascertainable by others should, therefore, be deemed trade secret
information.

(d) Cons'stency with purpQaes of Title 49

Having detexntined that.both statutory tests for the presenoe of trade seaets are met
in this situation by at least certain of the information in the covered docurnents, we must
detennine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of thia information.. The legislature was quite clear that the
purposes of Title 49 include the encotuageqeent of competition, diversity, and flexible
regulatory tteatment of the electric 3ndustry, specâfically requiring the Commission to "take
such measures as it considers necessary to protect the confidentiality" of CRES suppliers"
information. Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that
maintenance of this trade secret information as confidentiel'is consiatent with theputposes
of Title 49.

(e) Redaction

13ased on our in ca»tera review of the documents in qqestion, we believe that they
can be redacted to shield thetrade secret information while, at the same time, disclosing all
information that we have not found to be a trade secret, without tendering the documerds
incontprehensible or of little meaning. Therefore, puzsuant to our ruling on this issue,
those documents must now be redacted to keep confidentiel only those matters we have
ruled to be trade secrets. ln order to accomplieh this task, Duke shaU work with the parties
to the side agreements to prepare a redacted version of the confidential information
attached to the prefiled testitnony of Ivls. Hixon and will file that redacted version within 45
days of the date of this order on remend. Each party will then be required to redact all
other sealed documents that such party filed with the Comn ission. Redacted versions of
all documents f•iled in these proceedings shall be docl.ceted no later than 60 days after the
dgte of this arder on remand. The redacted information will be subject to a protective
order for aperiod of 18 months from the initial grant of protection on March 19, 2007. Any
party desiring an extension of that protective order should fIle a motion to that effeet, no
less than 60 days before the terminatiost of the protective order.

2. PWC Motions toStiike

PWC, withthe filing qf its reply brief, moved to strike portions of the initial b;iefs of
OPAE. Specifically, PWC asks the Commission to strike language that staEesthat"pWC is
not a party with a position distinet from CG&H-Duke's own position" because it operates
"virtually all demand-side management programs funded by CCBtE-Duke and has CG&E-
Duke representation on its Board." PWC asserts that no evidence of record supports this
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langtrage and that OPAE's unfounded claims suggest that PWC does not exercise its
independentjudgmentregarding$te issues in these consolidated proceedings. PWC finds
OPAE`s c7aims to be hEghly misleading and harmful in its relatfonship with residerttial
consumer ciients, cooperative consumer agencies, and commun9ty suppoiters. Absent
record evidence supporting OPAE's in9inua6on, PWC urges the Contmission tostrike the
specified portions of OPAE's brief:

OPAE's memorandum contra was filed on May 4, 2007. OPAE argues against the
striking of the disputed language, seeking to show the truth of the queationed 4tatements.
OPAE points out that PWC itself concedes both that it obtains funding from Duke and that
its primary interest in these cases is to ensure that funding continues. OPAE also notes that
PWC signed the stipulation iit these cases and took no position enntrary to Duke's position.
Thus, OPAE concludes, there is no reason to strike the statements.

PWC's repl y, filed on May 14, 2007, o6ntinues the debah, urging the Commission to
siirike the entire memorandum contra, as "nothing more ehan a continuation of innuendo
and careless accusations that can harm PWC.' PN7C proclaims, intep alia, that there is.no
evidence that PWC acts in disregard of residential consumers' interests or that PWC's
mdtivation is soieiy to continue Duke's funding of PWC's activities 6

The Commission will not strike arguments made by parties in these pleadings.
However, as always, the Commission will base its detentdnation on record evidence.
Thus, any arguments that 1re not supported by evidence of record in these proceedings
will be ignored.

B. zuvreme Court of Ohio Remand

1. Background

As noted previously, on March 18 and May 23, 2005, OCC fded notices of appeal to
the Ohio Supreme Court, raising seven claimed eriors. Pollowing briefing and oral
argument on the consolidated appeals, the supreme court issued its opinion on
November 22, 2006, Ohio Consumers' Couttse! v, Pub. iItii. Cnmm., 111 Ohio St.3d 300, Z006-
Ohio3789. In its opinion, the Supreme CourE of Ohio upheld the Commissiorn's actions on
issues relating to procedural requirements, due process, support for the finding that the
standard service offer was market-based, harm or prejucLice that might have been caused
by changes on rehearing to the priee-to<ompare component, reasonableness of Duke's
alternative to the competitive bidding process, nortdiscriminatory treatment of customess,

6 This order op retnand mnsidera only those ponipne oI the cms4lidated proceedtngs that relate tothe
nmatters remanded from the Supreme Court of Ohio. Matter6 relattqg to theridas wilt be considered ina

subsequent order. The dispute relating toelrRm+glsnguagefrmnplead'umge continued intv the ridex

phaseof theproceedings ltiat comteetlnned poHlonof flde dispute will be tunsidered In thesutreequent

order,

41



0393-EGATAet al. -19-

non-bypassability of certain charges, corporate separation, and denial'bf certain discovery
based on irrelevance under the seoend and third prongs of the stipulation-reasonableness
test. However, the. eourt remanded these proeeedings to the Commission with regard to
two portioiis of the Commission decision.

The first portion of the dedsion eha4 was the subject of remand relates to the
justif'ication for modifications made in the first entry on rehearing. The Comnuasion had
granted rehearing with regard to certain modifications to the opinion and order that were
proposed by Duke in its applicatiun for rehearing. The court remanded the case back to the
Convniasion "_ .. for further clarification of all modiftrations nwde in the first rehearittg
entry to the order approving the stipulation. On remand, the commiasion is required to
thoroughly explain its conclusion that the mod9fications on rehearfng are reasonable acid
identify theevi.dence it considered to support its fmdings." Ohio Consumers' Counse! v. Pub.
L[kii. Comm., 111 Ohio St.3d 300, at para; 36. The court expressed its concern that
modifications were made without sufficient explanation of the rationale for those
modifications and without dtation to the record. It explained in more detail tltat the
"commission apprpved the infrastructure•utaintenance-fund charge without Qvidentiary
support or justification. The commission approved other modifications withoiut citing
evidence in the record and with very little euplanation." Ohio Cotuumers' Counsel n. Pub.
Iltii. Comm.,111 Ohio St.3d 300, at para. 35.

The other area of remartd concerns a discovery dispute. At the hearing, counsel for
OCC had stated that, two days prior, OCC had transmitted to Duke a request for
production of all agreements between Dnke and parties to these proeeedinga, entered into
on or after January 26, 2004. I7uke had responded that it did not intend to compty with
that request. OCC moved for an order compelling production: After oral argument
relating to the motion, the examiners denied the motion„stating that the Commission has
previously held side agreements to be itrelevant to their consideration of stipu ►ations and,
in addition, privlleged. On appeal, although the court upheld "the comadssion's denial of
OCC's discovery request to the extent that the relevanoe of the information sought was
based on the second and third prongs of the reasonableness test" for stipuiations, it faund
that the Conunission erred in denying discovery under the first criterion. Ohio Consumers'
Caunsel v, Pub. IIti1. €onm.,111 dhio St.3d 300, at para 80. Under that first criterion, the
Gommission determines whether a proposed stipulation is the producf of serious
bargainiltg: The court found that the "existence of side agreements between [Duke] and
the signatory parties entered into around the time of the stipulation could be relevant to
pmuring the integrity and openness of the negotiation process." Ohio Consumers' Couusti v.
Pub. IIHl. Comm., 111 Ohio St.3d 300, at para. 85. The court further explained that, in
determining whether or not there was serious bargaining, the "Connission cannot rely
merely on the terms of the stipulation but, rather, must determaie whether there edsts
sufficient evidence that the sfipulation was the product of serious bargaitting. Any such
concessions or inducements apart from the terms agreed to in the stipulaflon might be
relevant to decidingwhether negotiations were fairly conducted." Ohio Cansumers' C.ounsei
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a: Pub. Utii; Comm., 111 Ohio St.3d. 300, at para. 86. In addition, ®ithough not directiy
related to the remaiid, the eontt refused to recognize a settlement privilege applica}rIe to
Ohio discovery practice. Ohr`o C'otuumers' Counse( v. Pub. Uti1. Co»nri:,111 Ohio St:94 300„at
para; 89. It noted that, even if there were such a privilege, it would not apply to the
settlement agreement itself, but only to the discussions underlying the agreement. Thus, it
held that the side agreements are not privileged. Ohio Consuarers' Couatsei V. Pub. 2ttit.
Comm,111 Ohio St.3d 300, at para, 93.

It should be noted that the side agreement issue is relevant to. these cases, according
to the court's. opinion; oniy with regard to the serious bargaining prong of the
Commissio»`s analysis of stipulations and arose, therefore, as part of the September 29,
2004, opinion and order in these proceedings. The remand for lack ofevidentiary support
arose because of anissue first addressed in the Commission's November 2.4, 2004, entry on
tehearing. Therefore, although the court discussed the lack of evidentlary support f3rst, in
this order on remand we find it critieai to consider the issues in the order in which the
errors were made.

It shovld also be noted that these proceedings are being considered only with regard

to issues remanded to us for further consideration. Therefore, we are limiting our
deliberation and order to those reman.ded issues. Ancillary issues raised by parties in the
remand phase and not considered in this order on remand, such as potential corporate
separation violations and affiTiate interactions, wili be denied:

2. I9iscov ' :Aemand

(a) Considerationof Side Agreements

(1) f EURam ourt' '

Several of the parties have made arguments reiating to whether or not the
Commission should consider atty side agreements7 revealed through discovery: The most
eztreme of these statements would have had the Commission compel produclfon of the
agreements, as the motion was framed prior to appeal, and do nothing more. "1`fte Court
required that discovery be permftted and it has been. Nothing more need be done to
satisfy the, court's side agreement direckive:" (Staff remand brief at 4.) In reply to this
cortunent, Dombuon noted that "this interpretation makes no ser se, in that It assumes that
the court remanded the case sintply so OCC could perform a vain att:" (Uominion remand
replyat7.) We agree.

7 We use the te'm "sidengnemette"l+ere to refer to a number of agreements that were ente.red into by one
or moit of the parties to theee prumedings and were m]ated to mattera that are the wibject of the
pr,lceeding.s.

43



03-93-EL-ATAet A. -21-

The Supreme Court of Ohio, in its opinion, speeifically ordered that, after
compelling disclosure of the side agrcements, the Commissian "may, if necessary, decide
any issues pertaining to admissibility of that information." Oltio Corisumets` Counset a. Pub.
[IttT. Comm.,111 Ohio Stc3d 300, at para. 94. The court also held that the "ezistence of side
agreements between [Duke] and the signatory parties entered into around the time of the
stipulation cou)d be relevant to erisuring the integrity and openness of the negotiation
process." Ohio Cotrsumers' Counsel v. Pub. Uti1: Comm., 111 Ohio 5t.3d 300, at para. 85.
Hence, the court requiredthis Commission not only to order disclosure of side agreements
but, also, to consider their relevanoe to the integrity and openness of the bargaining
process. Merely compeliing discovery, as advocated by some of the parties, is not the end
of the Commission's responsibility.

(2) Continued Existence of Stipulation

In addition, manyparties argued that no stipulation remains in exiatence and that,
therefore, any diseiosed side agreements are irrelevant to the proceedirtg.6 Without the
existence of an approved stipulatiokl, the seriousnese of the baxgaining that led up to that
stipulation, is 3rrelevant; they contend. For example, Duke asserts that "(u]ltimately, the
Contmissionissued itsf)pinion and Order rejetting the Stipulation on September 29, 2004."
(Duke remand brief at11.) OEG is slightly less affitmative in its poaition, stating that the
stipulation was "effectively re]ected by the Comnussion ..."(OEG remand reply at 6.)
OEG's argument is that the Commission "so changed the Stipulation as to render it of no
consequence." (QEG xemand brief at 7.) Staff concurs in that view, but goes further. It
asserts that, "[i]f stipulating parties are dissatisfied with the Commission's changes, they
may, through rehearing application, eicpress that objection° Staff continued its
explanation, stating that "the company, a signatory to the stipulation, had ... rejected the
Opinion and Order by fil9ng an Application for Rehearing. Thus it was apparent that the
Stipulation was no longer meaxingful:" (Staff remand brief at 14. See also staff'a
Memorandum in Response to Motions In Limine, February 7, 2Q07, where staff says that
there is "no reason to consider that old stlpulation.") DERS and Cinergy follbw similar

logic in their arguments.

On September 29, 2004, the Commission issued an Opinion and Order In which
it offered to "approve" the &tipulatiori, but only with material modifications to
its terms. However, as filed by the parties, the stipulation provided that a11
parties were released from any obligations thereunder if the Commision €ai4ed
to approve the stipulation wft)wuf material modification. Thus, the
Commission's action effectively invalidated the stipulation and the parties
believed that it ceased to exist upon issuance of the Commission's Opinion and
Order.

B Dukeremand brief at2,5,6,7, 11, and 12; Duke r¢mand reply at 6, 33: and 44; Cinetgy and DBRS remand
biiefat 1,. 5; 6,11,16, and 17; Cmergy and 1?fiR$ reuwnd reply at 9 and 13; OEG rea+andbrieF at 7; t78G
remand reply at 6;1ffiJatimand reply at 3; staffiemandbrief at 2,13,14,and 15;staffi'emand .eply at 2
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(Cinergy and DERB;remand brief at 5 [emphasis in original].)

The Comnussion disagrees with. this entire line of reasoning. Wbile we could
engage in a discussion of the substanoa of the changes to the stipulation that were ordered
by the Commission and deteraune whether they were or were not major changes, we wiIl
not do so. Rather, we will focus on two more critical topics. Fiugt; and most important, the
Supre ne Court of Oluo has already issued an opinion that was based, in part, on the
court's interpretation of the stipulation as continuing to be relevant. That conclusion is,
therefore,. not for this Commission to overtutn. As suecinctly stated by OMG, "the
argument that the Stipulation has terminated is incvnsist?ent with the Supreme Court's
Remand:" (OMG remand reply at 2.)

Further, the face of the stipulation makes it dear the stipulatlon was never
terminated. The stipulation reads as follows, with regard to termination based on
Commissionordered modificAtions:

This 5tipulationis expressly conditioned upon its adoption by the Commission,
in its entirety and without modification. Should the Commission reject or
modify all or any part of this Stipulation or impose additional conditions or
requirements upon the Parties, the Parties shall have the right, within 30 days
of issuance of the Commission's order, to either [st't] flle. an application for
rehearing. Upon the Contmission's issuance of an Entry on Rehearing that does
not adopt the Stipulation in its entirety wlthout modification, any party may
ternunate and withdraw from the Stipulation by filing a nofice uWth the
Commission within 30 days of the Commission's order on rehearing. Upon such
notice of temtination or withdrawal by any Party, pursuant to the above
provisions, the $tipulation shall immediately become null and void.

(Stipulation at 3[emphasis added].) Thus, the stipulation set up a system for the signatory
parties to follow, in the event they disagreed with Commission-0rdered znodifications.
First, the disagreeing party was required to file an application forrehearing. If rehearing
was not successful, the party then had 30 days to file a notice of terminatlon of the
stipulation. While applications for rehearfng were fEled, no such notice of termination was
filed by any party.

This point was dearly made and understood by the court and was noted by the
nonsignatory parties. The court indicated that "the stipulation included a provision that
allowed any signatory party to withdraw and void the rate-stabilization plan should the
commtssion reject or modify any party of the stipulation." However, the court cnntinued,
"[n]one of the signatory p'atties exerciaed its option to void the agreement despite
significant modifirations made by the commission to the original stipulation." Ohio
Gonsumers` Counsel n, Pu6. IItH, Comm., 111 Ohio St.3d 30U, at para. 46. As the argument
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was expressed by OPAE, "[c]learly, [Duke's] f'ding of an application for rehearing was
contemplated by the stipulation and, pursuant to the tenns of the stipulatiort, did not
eonstitute [Duke's] withdrawal ftom the stipuiation." (OP;4E reman(l reply at 2.)
$iSniiarly, OMG points out that the stipulation "does not aontain an automatic termination
provision; in tact; it has a specific pmvision that ]ceeps the Stipulation in place with
modificationa unless anduntil a party within 30 days formally w;thdraws." Because''at no
time did any party withdraw," the stipulation remained in effect; (OMG remand reply at

4.)

We, agree. Aocording to its terms, the atipulation was never terminated and,
therefore, remaiuted in effect as modified by the. Commission's orders.

(b) Seriousness of Barg iu 'ng_nn Lieht of Side Agreements

(1) General Rule Concerning Evaluation of5ti ulons

Rule 4901-1-30, O.A.C., authorizes parties to Comzivssion proceedings to enter into
stipulations. Althotzgh not binding ori the Conunission, the terms of such agreements are
aeaorded substantial weight. See Cansumers Counsel v. Pub. Lltit. Comm. (1992), 64 Ohio
St+3d 123,125; citittg Akron v. Pub. iltil. Comm. (1978), 55 Ohio St:2d 155. This concept is
particularly valid where the stipulation is supported or unopposed by the vast majority of
parties in the proceeding in which it:is offered.

The standard of review for consider7ng the reasonableness of a stipulation has been
discussed.in a number of pxior Commission ploceedings. $ee, e.g., Ohio-American Water CP•,
Case No. 99-1038-W W-AiR (June 29, 2000); The Cinclnnati Gas & Eiectric Co., Case No. 91-
410-EIrAIR (April 14,1994); Ohio Edison Co„ Case No. 91(96-Ef,-POR et al. (December 30,

1993), The Cleveland Eleetric Illuminating Co., Case No. 88-170-EL-AIR t7anuary 30, 1989);
Restatemenf of Accounts and AeGOrrls (,Zimmer Plant), Case No. $4-1187-EIrUNC
(November 26,1985). The ultunate issue for our consideratior< is whether the agreements,
which embody considerable time and effort by the signatory parties, are reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission has
used the following criteria:;

(1) Is the settlement a product of seritnfs bargaiiVng among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the
publicintereat?

(3) Does the settlement package violate any important regulatory
principle or pra¢tice?
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The Ohio Supreme Court has endorsed the Commiasion's analysis using these
cciteria to resolve issues in a manner econ.omicaI to ratepayers and public utilities. Indus:
Energy Cotrsumere of Ohio Power Co. tr. Pub. Utit. Comm. (1994), 68 Ohio St3d 559 (citing
Cousumers' Counsei, supra, at126). The court stated in that case that the Commis.aion anay
place substantial weight on the terms of a stipulation,sventhough the stipulation does not
bind the Commission.

(2) Snpreme Court Revfew

Referring to the three-prong test, OCC argued on appeal that this Commission
carmot make a reasonableness determination regarding the stipulation without icnowing
whether side agreements existed among the stipulating parties and the terms of those
agreements. The court disagreed in part, e,xplainiqg that it liad b+reviously "reJected exadly
this argument as appliedto the second and third prongs of the rceasonableness test." Ohio
Consumers' Coanael v. Yuti. lltfi. Comm., lll Ohio St.3d 300, at para. 80. However, it agreed
with OCC's c+ontention, as to the first prong of the test. "OCC suggests that if [lluke) and
one or more of the signatory partieeagreed to a side financial arrangement or some other
eonsideration to sign the stipulauon, that infonitation would be relevant to the
commission's detennination of whether all parties engaged in 'serious bargaining.' We
agree." Ohio Consumers' Counsel v. Pub. Cltf[. Comm.,111 Ohio $t.3d 300, at para. 84.

1'herefore, we will, as directed, examine the circumstances surrounding the. side
agreements and eoneidex whether the existence of the side agreemenis may have caused
any of the s;gnetory parties to reftain from seriously bargaining over the terms of the
stipulation or to impact other parties' bargaining.

(3)Impact of Side ments ous :-{?_rscrr

OCC submitted, as parf of the testimony of Ms. Beth Bixon, a number of side
agreementsthat, it suggests, evidence a lack of serious bargaining. OCC argues that the
side agreements prove that the stipulation lacked substantial support from a nuniber of
interested stakeholders. (OCC remand brief at 34-36, 45-48.) OCC a7so contends that
exietence of the side agreements confirms that nothing impprtant was discussed at
settlement meetings to which all of the. parties were invited. Rather, OCC claims, Duke
made concessions ozdy to a few large customers, documented in thc side agreements.
(OCC remand brief at44-45, 500.51:)

OPAE also contends that neither it nor OCC was invited to any open negotiating
sessions during the period between the Commission's order and the entry on rehearing.
OPAB claims that Dqke made np effort to meet the concerns of OPAE In the settlement
process and that it was never invited to negotiate a sideagreement. According to OPAE;
only large users got special deals and were induced to sign a stipulation, even though such
users were not actualky subject to the tertns of the stipulation. OFAE also claims that the
alternative proposal introduced by Duke was supported by parties because the large users
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had reached side agreements that would insulate them from the effect of a portion of the
generation price increases publicly proposed by i)uke. (OPAE remand brief at 7-10.)

OEG clairns that the side agreements were valid business transactions and were not
used to purchase intervenor support for the stipulation. OEG also ctaims that there was no
evidence to suggest that the agreements were unfairly priced, and. therefore no evidence
that. these agreements were anything other than arm's-length comnumcial transections:
(OEGremana reply at h$.)

Dµke argues that the record evidence proves that it held extensive settlement
discussion With all parties to these prooeedings and that all parties reviewed the stipulation
before itwas filed. Duke also claims that the Commission rejected the stipulation and that,
therefore, support for the stipulation is irrelevant. Duke also contends that there is nothing
wrong with confidenHal meetings vaith one or more parties to a case to the exclusion of
other parties, that such a process eiimurages settlement to the benefit of a11 stakeholders,
and that OCC engages in the same conduct, (Duke Energy Ohio remand brief at 42.)

a. Tinmingof Siag AgreuaWs

OCC groups the agreements into three time periods: those signed prior to the
issuance of the Commission's opinion, those signed after the opinion but prior to the
issuanoe of the Commission's entry on rehearing, and those aigned after issuance of the
entry on rehearing Biealdng their analysis down into those three groups and discuseing
them at length, OCC coritends, inter alia, that the agreements 'undermine the reffance that
can be placed upon the publicly stated support by a variety of parties for [Duke's)
proposals. ..' (OCC remand brief at 3I.)

O1v1G argues that, regardless of when the agreements were signed, the side
agreements were consideration for some signatory parties supporting the stipulation.
(OMG remand reply at 11-14.) According to OMG; the side agreernents, which were
intended to imduce support for the stipulation, were ruwer terminated: Further, OMG
contends that the teroid clearly shows a course of eonduct by which signatory parbies
received rate discounts that were not generaliy available to. other similarly situated
customers. (OMG remand reply at 12.) OMG also argues that, because it is common for
agreements to be xnade orally with the written version foIlowing weeks or months
thereafter, the date the side agreements were signed does not necessarily constitute the
date the agreements wcrc reached. (OMGremand reply at12-14,)

On the other hand, Duke points out that the vast majorlty of these contracts was
signed zfter the close of the evidentiary record and therefore could notkiave affected the
Commission's consideration of the case or the parties' position with respect to the
litigation. (Duke remand brief at 25-26).
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OEG also undicates that many of the agreements became effective after the
stipulation was signed. It claims that events occurring after the stipufation was signed
muid not have affected the stipulatAon. (OEG remand brief at 7.)

Certainly, timing of the side agreements has relevance to this issue. The supmme
court's opinion did not specifically address this point, as the facts regarding timing of the
side agreements were not then in evideace. However, the court did reference the general
issue of side agreement timing. The courE stated that "[t]he existence of side agreemerNs
between [Duke] and the aignatory parties entered into around the time ofthe stipulation could
be relevant to ensuring the integrity and openness of the negotiation procesg." Oltio
Consumers" Counsel v. PuFi. Util. Comm., ill Ohio St3d 300, at para. 85 (eniphasis added).
The court did not specifically make refezence to side agreements being entered into only
before the stipulation. Therefore, we must interpret the court's concern Involving side
agreements "around the time of the stipulation" to. cover a broader; but unspecified, time
period, both before and after the date the stipulation was entered into.

Clearly, any side agreement signed within a short time prior to the stipulation Fnight
have had an impacbon a signatory party's support for the stipulation. Similarly, a side
agreement signed shortly after exeqation of the stiputation might have documented the
parties' earlier, oral underatanding: Therefore, we find that side agreements entered into
before the Commission issued its opinion and order are relevant to our evaluation of the
seriousness of bargaining that led to the stipulatSon with regard to Duke's RSP. However;
with regard to agreements that were executed after the opinion and order or the entry on
rehearing, we note that they appear, based on testimony in the record, to be renegotiations
of earlier side agreements. (Rem. Tr. III at 174-5. See; also, Duke Rem. Ex. 3, at 35-8:)
Wlule such substituted arrangements nright show a continued understanding among
parties; It is unlikely that they would be relevant to the evaluation of the first prong of the
test for a stipulation that was remanded to us from the supremecourk .'Arrangements that
were renegotiations, after the Issuance of the opinion and order or the entry on rehearing,
demonstrate little with rega'rd to how seriously the parties bargained over the stipuldtion.
Therefore, any agreements that documented renegotiations of side agreements that had
been entered into prior to the issuance of the opinion and order are deemed irrelevant to
this proceeding and form no part of the basis for our opinion.9

b. Sunpgrt Provisions

Without referring to any matters that we have deemed to be trade secret, we will
now consider whether side agreements may have impacted the bargaining proaess that led
to the stipulation. The stiputation was executed on May 19, 2004 Af&liates of Duke

9 Wewould also note, however, that it would be posuble for a side agreementtobe entped into aNerklthe
issuance of an opiniun and arder and atiR be relevant to the consideration ot a stipulaticn, wttaeit
appeaxs to theConimission ihat such aside agreement may have docvmetded an uruierstanding tBathad

previously been reaclhed.
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entered into six agreements with signatory paxties, all of which are nonresideatial
customers or associations representing nonresidential customers, between May 19 and July
7; 2004, The Puke affiliate was, in each case; either Cinergy, the parent of Cincinnati Gas &
Electric Company, or Cinergy Retail Sales LLC, the predecessor of DER3 and a CRES
provider. Each of those six agreements included a provision requiring support of the
stipulation. (OCC Rem. Ex. 2A attachments)

c. Resolution Regarding Serious Bargaining

Certain of the par<tes to the stiputation had signed side agreements t.hat requissed
them to support the stipulation. VYhile it is trde that these agreentents were executed on
the same day as the stipulation or after t.hat date, there is no evidence regardmg the dates
when the actual understandings may have been reached: We also note that there were
other pazties that did not have agreements requiring support of the stipulation and that a
few of those entities did sign the stipulatiort. However, we have limited evidence
regarding the continued presence and participation of the supportive parties during
stipulation negotiations, or regarding the willingness of Duke to compromise with parties
who may not have been discussing side arrangements. The fact that the contractixig party
may have been an afflliate of Duke, rather than the regulated utilityitself, is irrelevant to
our interest in the motivations ofthe signatory party to support the stipulation. Based on
the supreme court's expressed concern over the "integrity and openness of the negotiation
process" and its requirement that we seek affirmative "evidence that the stipulation was
the product of serious bargaining," we now find that we do not have evidence suffiefent to
alleviate the court's concvrn. Rather, we find that the existence of side agreements, in
which several of the signatory patYies agreed to support the stipulation, raises serious
doubts about the integrity and openness of the negotiation procese related to that
stipulation. Based on the expanded record of this case and our review of the side
agreements, we now reach the inevitable conclusion that there is a sufficient basis to
question whether the parties engaged in serious bargaining and, therefore, that we ehould
not have adopted the stipulatiorL We now expressly reject the stipulation on such grourids.

3. Evidenflarv 5upport Remand

(a) 5jWremeCourt'sDirective

The Supreme Court of Ohio, reviewing the modifications we made to our opirdon
and order when we issued our entry on tehearing, found insufficient support for those
modifications. The court noted that the Commission is empowered to modify orders, as
long as the modifications are justified. "The commission's reasoning and the factual basis
supporting the modifications on rehearing must be discernble from its orders. .,.
[AJccordingly, we remand this matter to the oommission for further clarifintion of atl
modifications made in the fitst rehearing entty to the order approving the stipulation. On
remand, the commission is reqiiired to thonntghly explain its conclusion that the
modifications on rehearing are reasonable and identify the evidence it oDnsidered to

50



0393-EL-ATAet al. -28-

support its findings." Ohio Consumers' Counsel u. Pitb. Util. Comm., 111 Ohio St:3d 300, at
para. 35-35.

Specifically, the court identified three areas about which it was concerned. The fu•st
topic to be supported was the "co+x+++++saion's approval of the infrastructure-maintenance
fund as a component" of the ILSP. The court was particulariy conoemed about whether
tttat item was a cost component or a surcharge. Ohio Consumere' Counset v. Pub. 11y1.
Comm., 111 Ohio 9t.3d 300, at para. 29-30. Second, the court was troubled about the
Cotnmissiun's setting of a"baseline` for calculating various of the components, thereby
presetting charges for certatn years without tecord evidence. OAfo Consumers' Counsd v
Pub. Util. Comrn., 111 Ohio St3d 300, at para. 31. Finally, the courtpointed out the lackof
clarity about the impact of the various modifications relating to the level of charges that
cannot be avoided by those customers who obtain their generation service frotn a
competitive supplier. Ohio Consumers' Counsel v. Pub. Util. Comm., 111 Ohfo St.3d 300, at
para. 32-33.

The court's directive is no longer expressly applicable, as we have now found that
the stiptilation should not have been adopted. As a result;of that finding, changes made to
the opinion and order are moot.xo Without a stipulation to consider, we are eompelled ttt
consider Duke's RSP application,as filed on January 26, 2004, and subsequently modifled
by Duke prior to the inNiai hearing in these proceeilings. ((Duke's] Eiling in Response to
the Request oEthe Public Utilfties Commission of Ohio to File a Rate Stabiiization Plan [RSP
application], January 26, 200¢; Duke Ex. 11, at 3-5,) We will review the reasoitableness of
the RSP application in light of therecord evidence developed both in the initial hearing and
in the hearing on remand, recogoizing, also, that certain aspects of the RSP that was
approved in these proceedings have already been implemented. We note, in this regard,
that the initial hearing considered support for the competitive market option filed by Duke,
the RSP filed and modified by Duke, and the proposed but now rejected stipulation.

(b) LeW Standard for Adoption of RSE.

In adopting SB 3, the legislature set forth the policy of the state of Ohio with regard
to competitive retail electrlc service. That policy includes matters such as enaur]ng the
availability of reasonably priced elechric servi¢e, ensuring the availability of tvetail electric
services that provide appropriate options to consumere, enmuraging innovahion and
market acceysfor cnst-effective service, promoting effective customer choice, ensuring
effective competiflon, and protecting cozisymers against unreasonable market defiaenciea
and market powwer. The Supreme Court of Ohio has, recently, emphasized the importance
of ensuring that these policy objectives are considered. See Elyria Foundry Co. v. Pub. Util.
Comm (20M, 114 Ohio St.3d 305. Ohio law specifically requires each electric distribution
utility, such as Duke; to "provide consumers, on a comparable and nondisai+++inwtory baais

10 7leapproerhwewilitakeinthisorderonremandwill,nevertheleas seveaaammpleterpepafeetoihe
aaurt's reqiiest for suppprt for the clungeg made on mhearing.
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within iffi certified territory, a market-based standard service offer of aE competitive reteil
electric services necessary to maintain essential electric service to eonsumers, ittcluding a
firm supply of electric generation service." Section 4928.14(A), Revised Code. Section
4928.14(B), Revised Code, provides ihat, "[a]fter its market development period, each
electric distribution utility also shall offer customers within its certified territory an option
to puxchase competitive retail electric service the price of which is determined through a
competitive bidding process." Therefore, wewill be reviewing Duke's proposal to ensure
these policies and requirements are met.

(c) Consideration of RSp T'ronosal

Duke's proposed XSP is comprIsed of two major components;. an avoidable, or cost-
to-Compare, cotxiponent and an unavoidable, or provider-of=last-resort (POLR); component.
We will review each of these components and then consider other terms in the proposal:
Finally, we will evaluate.whethet the proposal, overall, meets the statutoxy requirementa.

(1) RSP Proposal: Geng"on Gharse

Under the tenns of the original app(icalion, the generation charge, through 2008,
was proposed to be equal to the unbundled generation charge (or "big G"), reduced by the
RTC, resulting in what has been known as "little g." (Duke RSP application at 17.) Duke's
modifications to its application altered the geneiation charge in two ways. First, the
generation charge was reduced by 15 percent, crezyting a portian of the POLB charge
(clesignated as the rate stabilization charge, or RSC) out of that reduCelan. Thus, the
generation charge became 85 percent of little g. Second, Duke added a tracker element; to
adjust the generation chwge by the incremental cost of fuet and economy purchased
puwer, excluding emission allowances. This fuel and purchased power tracker was
originally to be calculated on the basis of projected native load fuel cost and projected retail
sales volvmes, as compared with a baaeline of the fuel rate frozen an October 6, 1999.
([Duke] Ex. 11, at 4, 7-8.) OCC witness Pultz agreed iliAt "increasesin the aost of fnel and
purchased power costs should be recovered through a bypassable charge." (OCC Ex. 3A,
at 15.)

We firvd that little g is a reasanable base for setting the matket price of generation.
lsttle g was the generation charge prior to the unbundling of electeic serviees> less the
statutorily required regulatory transition charges. Hence, it is a logical starting point for a
market rate. Beceuse the omitted 15 percent of little g is proposed to beoome a POLK
charge; we will discuss the question of whether the generation charge should be 85 percent
or 100 percent of little g, below, as part of our discussion of the proposed .POLti
component;

We also find, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reasonable as a part of the market-based charge
for generation, with certain modifications to Duke's proposal, as will be dlscasaed below.
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The embedded cost of generation that was unbundled, pursuant to SB 3, already insluded
the cost of fuel and purchased power. ((Chike] Ex.11, at 9.) The most recent determinatian

of such costs was made in In the Matter of tbe Regu(ation of the $(ectric Fuel Com►wnent

Contained Wiihin ihe Rate Schedules of Cincinnati Gas & Electrtc Company and ReTated Matters,

Case No. 99-103EL•EFC. Therefore, the baseline for the incremental costs to be included in
thefuel and economy purchased power tracker was reasonably proposed as the amount of
such costs allowed in that case. (See [Dnke] px.11, ati8:)

In the applicatlon, the fuel and econozny purcliased power tracker was proposed not
to indude the cost of emission allowances. The now-re]ected stipulation also proposed a
tracker, designated there aa the FPE;that similatly coitected incremental fuel and eoonomy
purchased. power cpsts, Through the process of these proceedings and during the
pendency of the supreme court's review, the PPP was put into place and was the subject of
evidentiary audit proceedings before this.Commission: In the first such proceeding, the
Commissfon adopted a stipulation cietailing numerous aspects of the FPI"s calculation,
including the allocation of EPA-allof,ted zero-cost SQz emission ailowanoea and the promise
that neither NOx emission allowance costs nor NOx emission aUowance iransaction
benefits would be included in the FPP through the end of 2008. In the Matter pf the
IZeguiation af the Fuei and Economy Purchased Potuer Component of The CincinnatiQs & Eiectric
Company's Market-Based Standard Ser`vfee Offer, Case No. 05-806-EL-UNC, Ctpinion and
Ofder (February 6, 2006), at 4-5. That stipulation was not vpposed by any party and no
application for rehearing was filed with regard to the opinion and order that adopted it.
We now find that, on the basis that the fuel and eoonomy purchased power tracker In
Duke's proposal is analogous to the FPP in the pseviously approved RSp, the nietters
approved in Case No. 05-806-EL•UNC athauld remain in effect. Therefore, Duke's
proposed fuel and economy puretiased power tracker calcnlation should be modffied to
paraIlel that of the FPp:

(2) RSP Protiasai: Provider o astAesort Chat^

The POLR component is proposed by Dpke to be a charge that includes costs that
Duke determined are necessary for it to "maintain a reliable generation supply and to
fulfili its statutory POLR obiigation," with annval increasee capped at 10 peroent of little g,
calculated cumulativeiy, It proposed induding in tivs component taxes, fuel,
enviionmental coets, purchased power, transmission congestion, homeland. security, and
reserve capacsty. In its modificaitions, it proposed removing fuel and purchased power
from the POLR component and making those items the subject of a separate tracker. In
addition, it proposed to charge a fixed RSC equal to 15 percent of little g. (Duke RSP
application at 17-18; [Duke] Ex. 11, at 3, 9-10.) Duke's witness Steffen teetified that the
POLR charge should be unavoidable, on the ground that "all consumers, including ttwse
who switch to a CRES provider, benefit from [Duke's] pOLR obligation ..." ([Duke] Ex.
11,at11.)
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The Supreme Court of Ohio has approved the concept of an unavoidable charge to
recover, for an electric distribution utility, the costs of providing PC3LR servioes.
Constellation NewEnergy, Inc, v. Pub. iltil. Comm: (2904), 104 Ohio St.3d 530, at para. 36-40.
However, the court has also specifically directed us to consider carefully the nature of the
costs being co3lected through POLR charges. "We point out that while we have affumed
the commission a order with regard to the POLR costs in tlus and previous cases, the
commission should carefully consider what costs it is attributing as costs incurred as part
of an electtic-distribution utiliVs POLR obligations." phto Consumeta' Caunsel a, Pub. Clti[,
(omm. (2007), 114 Ohio St.3d 340, at para. 26. Therefore, in compliance with the court's
directive, we will evaluate each of the elements of Duke's proposed PS'7LR rider to
determine whether it is a legittmate pOLR charge.

a. Reg*yc Marg_t'tt Costs

Duke proposed that its pOLR rider would include a component for reserve margin
costs. ([Duke] Ex. 11; at 10.) Duke's witness Steffen explained that this component would
recover far the reserve margin thatbuke maintains for all load and for the ca$ options fhet
it maintains to cover switchad load. He noted that fa¢tors affecting these msts.include "the
outstanding load, existing capacity, market eoncentration, credit risks, and regulatory
risks." Duke intended, he testified, to purchase call options to cover some or all of the
switched load and that this component would reeover those out-of-pocket costs. The initial
P4)LIt charge incladed no costs for call options. The planned 17-percent reserve margin for
all load was described by him as be3ng °'based on the amtualized capital cost of
constructing a peaking unit." ([Duke] Ex.11, at 15.) The initial POLR charge caleulltions
allowed for the recovery of $52,898;560 for the projecfed cost of a peaking unit. ([Duke] Ex.
11, at attachment JP5-7.)

Although the,stipulation:inthese proceedings has now beenrejected, a component
that was designed to recover analogous costs, the system reliability tracker or SRT, has
been implemented sincethe approval of Duke's R3P. In order to assist with our analysis of
the application, we ivill describe the stipulation's provisions in this area. The stipulation
provided for the recavery+ of the cost of maintairting adequate capacity reserves, as a part of
what was designated the annixally adjusted component (AAC) of the POLR charge.
(Stipulation, May 19, 2004, at para. 3.) The exact same attachment was a part of the
stipulation, detailing Mr. Steffen's calculation, as was a part of Mr. Steffen's direct
testimony filed a month earlier. Thus, the stipulation still proposed to calcul0te the
reserves onthe basis of the cost of constntctirig a peaking unit. (Stipnlatfon, May 19, 2004,
at Ez. 1.) However, in the stipulation there is no mention of adding out-of-pocket coals of
call opttons to the peaker cost.t?

1t We note that, on :emand, Mr. Steffm nevertheleee testified thatcaIl option custswere included as a paN
of the stipulated AAC's reservematginprica+gaompunent. 1)ukeRem.Ex. 3, at 21.
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The madifications to the stipulation, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated components: the SRT and the
infrastrncture maiatenance fund, or IIvIF, the latter of which is discussed below. This
carving up of the AAC was discussed in the hearing on remand. The modi.fkations,
W. Steffen explained, "carved out several of the underlying cost and pricing factors
previously etnbedded elsewhere in the Stipulated AAC, and induded them as separately
named POLR components or traekers. These carved out compas ants became the I2a and
the SRT." (Duke Rem. Eac:3, at 16.) He testified further as to the new methad of calculating
reserve costs that was proposed in the modiflcations suggested in the application for
reliearing. "In contrast to the fixed reserve margin amotint propoeed in the Stipulated
AAC, the SRT is a ntechard.vm of pure cost recovery of niaintaining necessary capadty
reserves (15% planning reserve for switched and non-switchedload), and is subject to an
annual review and thite-up." (Duke Rein. Ex. 3, at 22.) It was noted, by many parHes, that
this actual-cost method of calculating the cosYof reserves resulted in a much lower charge
than the peaker unit cost methodology that had been proposed in Duke^s application and
in the stipulation. (See, for example, OCC rem, brief at 16-20; OCC Rem Ex:1, at31,V, 46,
48.)

OCC's witness Pultx discussed recovery for reserve margin costs. lvfr: .Paltz argued

that shppping customers "should not have to pay both the power supplier and (Duke] for
the same service." Therefore, he concluded, „any capacity reserves should .,.be included
in a rider that could be mocfified as tranemission arrangements change." (OCC Ex. 3A, at

17.)

The SRT calculation and avoidability were considered by this Commission in In the
Matter of the Application of The Cmcinnati Gas & E[eetric Company to Adjust and Set its Sysiem
Reiiability Tracker tllarket Prlce, Case No. 05-724•E[rUNC, Opinion and Order
(November 22, 2005). ln that case, we adopted an unopposed stipulaHon, in an order that
was not subjected to an application for rehearing. We agreed, there, that the SRT should be
avoidable by any nonresidenfial customer that sigps a contract or pmvides a release
agreemg to remain off Duke's standard service offer through 2008 and to return to Uuke's
serviCe, if at all, at the higher of the RSP price or the hourly, locational marginal pricing
market price. We also agreed, based on that stipulation, to several aspects of calculation of
the SRT and our subsequent review of the SRT charges.

We find, based on the evidence of record in these proceedings and precedent from
the supzeme court, that the collection of costs of maintaining a reserve margin is
appropriate for collection througha POLR rider. ([Dt>ke] Ex.11, at 14-16.) See Constetlaiiott
NewEneqy; Inc. v, Puli. iltit. Comm. (2004),104 Ohio St3d 530, at para. 40. We find, further,
that the methodology approved for the SRT, and the avoidability also approved for the
SRT, should be contiitued. This was reviewed by us as a POLR charge and was found
reasonable. We continue to belfeve that Duke will not incur PC)LR costs with regard to a
nonresidential customer that has crommitted not to avail itself of Duke's POLR servioes.
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Therefore, such customers should avoid partieipation in the POLR reimbursement
methodology: In addition, the approved metbodology specifically atlows the charge to be
adjusted and reconciled quarterly, thus miniuuzing the magnitude of any chenges tio be
absorbed by customers: Finally, the stipulation in the SR`C case spe dficaiiy provides for
SRT transactions to be audited by us. This provision allows us to ensure, on ati ongoing
basis, that costs being passed through the SRT rider are appropriate for inclusiott in a POI.`<t

charge.

b. Other Sp;ec[Cred Costs

In addition to reserve margin, Duke's application, as modified, proposed that the
RSt"s POLK component would include incremental costs for homeland security,
envirortmental compliance, emission allowances, and taxes. ([Duke] application at 17;
Duke Ex. 11, at 10;) We will, at this point, review Duke's desa'tption of ttaese factors and
then discuss the reasonableness of recovery of these items through a POLR charge.

Taking them in the order listed by Duke, homelaand security is first. Duke's witnesa
described this component as being "designed to recover the revenue requirement on net
capital expenditures and related O&M expenses assodated with security improvements
required for homeland security purposes. Only the revenue requirement assoaated with
costs in eiicess of those incurred in year 26DD will be recovered." He provided example8 of
the items for which expenditures might be incurre<!, such as information teehnology
senxrity, additional security guards, and monitoring hardware. ([f)aicel Ex. 11, at 13:)

In the environmental complfance and emi.ssion allowance areas, Mr. Steffen testified
that the POLR charge was "designed to recover the revenue recluirement assoeiated with
capital expenditures, net of accumulated depreciation, incurred to comply with existing
and future environmental requirements, including the cost of emission allowanoss" and
ineremental operation and maintenance expenses. He also noted that the emission
allowance costs would "be netted against the revenue recovered via the emiSsion
effowance component of the frozen EPC rate:" The baseline for this caleulatioa is the year
2000. ([Duke] Ex.11, at 12-13.)

The tax aspect of the proposed POLR charge was designed to rewver any
incrementai expense [Duke] ndght incur as a result of signfficant changes in tax legisiation.
This includes federal, state and local taxes on income, property, payroll or any other taxes
that are levied on [Duke]." ([I3uke] Ex.11, at 14.)

With regard to the calculation of the amounts of this charge, there must be a baseline
against which to compare Duke's expenditures. To the extent that costs covered by the
AAC are already being recovered by Duke, those same costs should not be recovered
again. Following enactment of SB 3, requiring the unbundling of electric servicea, the
Commission approved Duke's transition plan, unbundiing those services on the basis of
Doke s financial records as of December 31, 2000. In the IYfatter of the Application of The
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Cincinnati Gas & E7eetrie Company f4' r Approad of its Eiectvfc Traxsition Ptan, Appronal gFTariJf
Changes And New Ta^ffi,.Authorityto Modify Current Accounting Procedures, and Approval to
Tranafer its Generating Assets to an Exampx Wholesale Getrerator, Case No, 99-1658, et seq,
fihus, any generation•related expenditunea prior to that date would already be included in
little g. We find that it iS reasonable to allow Duke tocullect for expenditures it makes in
these areas, where those expenditures are greater tlian the levels approved in its last rate
case prior to unbundling. Therefore, we find that, in all three situations (homeland
security, environmental eompliance, and taxes), calculations of incremental expenditures
ahall be basedon clhanges in costs after December 31, 2000.

One fr rther point must be made with regard to calculation of the amount of this
proposed charge. As in the case of some of the other components of Duke's proposed RSl',
these portions of the POLR charge must be reviewed in the light of not only the application
and testimony on record but, also, the events that have transpired since the application was
filed and the decisions made by this Commission in related proeeedings. Duke's proposed
modifications to the stipulation moved the emission allowance costs to the FPP, as
discussed above. Also as discussed above, a stipulationrelating to the FPP further adjusted
the recovery of emission atlowancecosts. As we noted, that stipulation was adopted by us
without objection and shoyid remain in effect. Thus, we will follow the tenns of that
stipulation with regard to treatmertt of emission allowance costs.

Tn determining whether the costs of environmental compliance, homeland security,
and taxes should be recoverablethrough a POLR rider that is charged to all customers, we
must follow the di.reztion provided in recent dedslons by the Supreme Court of Ohio. The
Dayton Power & Light Company's (DP&L) rate stabilization plan includes an
environmental investment rider that was intended to allow that company to recover
environmental plant investments and inaemea,tal operations and maintenance,
depreciation, and tax costs. The Commission, in furtherance of the goal of promoting
competftion; required that rider to be avoidable by shopping customers, thereby Increasing
the price to compare. The aupreme court did not disagree with that conclusion Ohio
Cnvcsumers' Counsel v: Pub. iltil. Comm. (2007),114 Ohio St.3d 340.

We find that Duke's proposed POLR charge should be considered in an analogous
manner. Here, the environmental complimnce aspect of the POLR charge is comparable to
DP&L's environmental inveytment reder. It is directly related to the genrtration of
electric'ity. We note the testimnny of witnesses for Constellation, who expiained that
enviroranental compliance oosts, as well as other generation-related costs such as security
and taxes, should notbe a part of a POLIt ciharge, as generation sold by CRBSproviders
must also comply with environmental requirements and, so, the price of that generation
iiicludea recovery of environmental compliapce coSts. As a result, it argues, inclusion of
environmental compliance costs in POLIZ charge would resultin shoppers paying for this
category of expenses twice. (OMG Ex. 14, at 67 OMG Ex.11, at S-9.) OCC's wItness Pultz
agreed. (OCC Ex. 3A, at 18-20. See also OMG brief, at 15-19.) We agree. Therefore, and in
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order to continue encouraging the developmertt of the competitive market for generation,
we find that the environrnental compliance, tax, and homeland security,aepects of Duke's
proposed POI R charge should be avoidable and, thus, not part of a POLR charge. This
change will'have the effecE of inaeasing the price to compare over what it would havebeen
under Duke's application and, thus, inrreasing the ability of CRES providers to market
their services. The entission alloN+ances that Duke proposed to recover through a POLR
ctiarge will be, as discussed above, treated as provided in the FPP-related stipulation
previously adopted by this Conunission.

c Rate Stabilization Charge

As noted above, the proposed RSC woutd equa115 percent of little g and would be
charged to all consumers, regardlessof who provides their generation services. In order to
determine whether this is ai:tually a charge for POLR services, as it is described by Duke in
its amended appt"ication, we note that non-shopping cvstomers would pay, for their
generation, only 85 percent of fittle S. Duke would recover the bther 15 percent of the cost
of the generation that is provided to n.onshoppera through the payment of the RSC.
Clearly, payment of the RSC is a portion of their payment for the embedded cost of
generation: Therefore, we ooculude that the R9C should not be allowed as a portion of
Duke's POLR charge. However, that does not mean that the portion of little g that would
be recoveredthrough the PSC should not be paid by nonshoppers. That 15 percent of little
g was, before unbundling, a legitlmate charge for generation. Therefore; we also conclude
that the generation charge should be increased #rom 85 percent of little g to 100 percent of
little g as it was in Duke's original application:

d. POLR Risk Cosss

We recognize that identifiable and specifically calculable costs may not be the only
costs that are incutred by Duke in its standing ready to serve shopping customers.
W. Steffen noted that there is a risk to Duke inherent in the provision of POLIi service.
([Duke] Ex. 11, at 10.) T1tis has also been recognized by the supreme court. Ohto
Consumers' Couaset v. Pub. Util. Comm. (2007),114 Ohio S0d 340, at pam. 18.

Under the terms of Duke's application, PqI.R service risk would have been
recovered by making the RSC unavoidable or only partially avoidable. We have found that
this is an inapproprlate methodology. Howeves, that does not mean that such risk does not
exist. In the remand hearing, considering support for the elements of the now-rejec6ed
stipulation, Mr. Steffen explained that the IIvlp (which equaled a percentage of little g) was
a non-cost based charge that is "the way [Duke] proposed to calculate an acceptable dollar
figure to compensate [I)uke] for the first call dedication of generating assets and the
opportunity costs of not simply selling its generation into the market at potentially higher
prices;" (Duke Rem. Ex. 3, at 26.) Similarly, he also testi$ed that the "IMIa is not tied
directly to a specific out of pocket expense and it is not a pass through of actual tracked
costs: It is a component of the forntula for catculating the total market price [Duke) is
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offering and is willing to aocept in order to supply consumers and to support its POLR
risks and obligations." (Ihike Rem. Ex. 3, at 25.)12 We read this explanation as a sfatement
that the IMF was, in the modified stipulaation, an element that was designed to compenswft
Duke for the pricing risk of providing POLR serviGe. While we are not now considering the
modified stipulation, we are considering the reasonableness of Uuke's application. As it no
longer includes an elenient that would compensate Duke for this risk, we cvfll now
eonsidez ttie parties' arguments on the IIvlp issue, to determine whether an analogous
charge would be an appropriate charge for this purpose.

OCC disputes that the IIvIF tvas carved out of the stipulated AAC and priced within
the origuial AAC amount Mr Talbot, on beh,llf of OCC, daimed that the IIvtP was, simply,
a new eharge, not a partof the stipulated AAC. (OCC Rem Ex.1, at 48.) OCC believes that
the AAC should be seen as compensation for existing capacity, along with little g. (OCC
remand brief at 17.) It is not, according to OCC, justified on the basis of risk, reliability, or
opportunity cost. (OCC remand brief at 21-23:)

0CC also argaes against the i1vIF on the basis of dollar values assigned to various
components. It points out, first, that the combinat âon of the IAO and SRT is only less than

the stipulated reserve margin amount in 2005 and 2006. The total, once the ATF incteased
in 2007, would be greater in subsequent yeats, OCC explains. (OCC:Rem 1;x.1, at 48; OCC
remand brTef at 23.) Second, 00C points out that the original reserve margin estimate,
against which the IIvIF is compared by Duke, was too higtt. It notes that the cost of
acquiring existing capadty in themarket, which is the basis for the SRT that Duke says was
carved out of the original reserve margin, is far less than the cost of buiiding a new peaking
unit, which was the basis for the stipulated reserve margln. Therefore, according to OCC,
the. SRT and the IMP only fall within the; original estimate because that estimate was too
high. (OCC remand brief at 17-20; OCC remsttdreply at1415.)

OMG contends that the IMF is a POLR charge and that PbLR charges are, by
definition, noncompetitiveand therefore must be cost justifiecL OMG suggests that the cost
justification of the IMF is unconvincing. At most, OMG believes, the RviP coukl be an
"energy charge" and, thus, avoidable. (OMG remand brief at 21-25.)

We are tasked, under Chapter 4928 of the Revised Cude with approving generatitm
charges that are market-based and consistent with the state policy set forth in this ehapter.
Although, in some instances, aosts or changes in cosfs may serve as proxies for reasvnable
market valuations or changes in such vatuatioms, thisis not the sameas estabtishing prices

12 Byiteelf, a.company's testimony that aprice is'•acceptable" as part of a standard eervice offer aught not
provulea sufficient basis to eelablish that the etandard aervice offecprvdixm reasonably priced retall
elecir3cseavice. In this instance, as we will discoes below, we also have coneide.ied Duke's testimony
comparing its RSP price to merket p;iaes and have found that a stardard setvilse offer thet inchides a
chatge foz mcovery of pridngiisk would be reasoaably priced.
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based on costs. Similarly, a market-baseed standard service offer price is not the same as a
deregulatedprice. Standard servfce offers remain subject to Corrmission jurisdiction
under Chapter 4928 of the Revised Code, And, standard service offetia must be eonsistent

with state policy under Section 492$.02, Revised Codee Eiytia Foutuiry Cd. v. Pub; iltil.

Comm. (2007), 114 Ohio St. 3d 305: Thus, while a standard servioz offer price need not
reflect the sum of speaific cost components, the resuit must produee reasonably priced
retail electric service, avoid antieompetitive subsidies flowing from noncompetitive to
competitive servises, be consistent with protecting consumers from merket deficiencies and
market power, and meet other stAtutory requirements. Duke's origiaal application for an
RSP addressed risk reeovery through the RSC, thereby recovering sueh. costs from
shoppers. Duke had proposed that the IIvfF charga would equal six percent of Tittle g
during 2007 and 2008. We ffind that the terms proposed by Duke for the IlvIF, the rationale
for which was supported on remand, are reasonable for determinatfon of a market-based
charge to oompensate for the pricing risk incurred by Duke in its provi.sion of statutory
POLR service: Reoognizing that this component ia not cost-based, we note that it is not
necessary, vnder Section 4928.14; Revised Code, for components of a market price to be
based on cost.

The next issue relates to the avoidability of a risk recovery rider. Duke noted that
"[alll consumers in [[7uke'sj certified territory benefit by having first cail on [Duke's]
physical generating capacity at a price oertain." (iSuke remand reply at 1$.) Ouke aiso
asserts that the Supreme Court of Ohia has found POLR service to be a patt of the market-
based standard service, making msrket-based pricing appropriate. (Duke remand reply at
18-19.) Duke's witness Steffen testified regarding increased avoidability resulting in
stimulation of the market. (Duke Rem. Ex. 3, at 30; Duke's remand brief at 15.)

OC.C; in discussing the previously approved ilv1Fi asserts that the IMF shouid be
fully avoidable, arguing that "even an apparently small non-bypassable charge can
tlireaterta )arge percgntage of competitive retailers' profit rnargins - margins that can be
very small." (OCC remand brief.at 66, dting Rem. Tr. 11 at 84-85.) Aitematively, OCC
suggests that "termination" of the IlAF would "remove a barrier to competitive erttry ..,"
(OCC remand brief at 66.)

OMG also argues in favor of avoidability of the IMFt ONIG, on the other hand, says
that the IIvlf, as a POLR charge, is either an unavoidable distribution charge that may be
cost-based or a generation charge that must be avoidable: (OMG remand brief at 22; OMG
retnand reply at 15. Accord, Domirrion remand reply at 3.)

Ohio law specifically references a utility's standard service offer serving as a default,
or POLK, service for shopping eustomers. Section 49Zg.14(C), Revised Code. Thus, it is
clear that POLR service is a legally mandated generation functioit of Duke, as the
distribntion utility in $ts certified territory. See Ohio Consumers` Counsel v. Pub. C1til: Comm.
(2007), 114 Ohio St3d 340, at para. 24. Thus, while POLR servioe and, hence, the risk
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recovery rider, must be provided at a market price, it is reasonable that it also be
unavoidable by any customer who may use that POLR scrvice. (SeeTJnke remand reply at
28.): However, we also find that a nonresidential castomer who agrees that it will remain
off Duke's service and that it wiil not avail itself of Duke's P'OLR servior does not, by
definition, cause Duke to ancur any risk. Therefore, the risk recovery rider must be
avoidable by honresidential shoppers who agree to remain off the RSP, on the same terms
as the SRT. On the other hand, therisk recovery rlder must be unavoidable with regard to
nonresidential shoppers who have not agreed to remain off the RSP and with regard to all
residenlial slioppeis,

(3) R.SP pronosal• OtherProvisions ,

The application filed by Duke also contained certain other provisions that we will,

here, review.

Tiie first paragraph ended the MDP for all customer dasses on December 31, 2004.
In actuality, the 11rii)P ended for nonresidential castomers on that date but continued
through December 31, 20H15, for residenti2lcustamers. Similarly, the second paragraph
addressed the termination of shopping credits. The resolution of these issues, now having
already transpired, will not be further addressed.

In the fourth paragraph, Duke proposed that the RTC would continue through 2010.
Also, in the sixth paiagraph, Duke offered to maintain the five percent generation rate
decrease for residential cuslnmers. These matters were discUssed in detail in the opinion
and order in these proceedings. We adopt that discussion for present purposes. We also
find that termination of the RTC at the end of 2008, and terntination of the five percent
discount for residential eustomers will further e.ucourage the development of compebition.
Termination.of the RTC at ihesame time as the RSP will allow development of a post-RSP
plan in its entirety. Elimination of the five-percent discount will increase the price-to-
compare and, thus assist compelitors.

In the seventh paragraph, Duke agceed to maintain the generation price of little g
through 2008. We agree.

In the eighth paragraph, Uuke prop4sed. to defer certain PERC-approved
transnussioir costs for subsequent recovery iit its nezt distribution base rate Case. We
approved a similar provision in the stipulation and, irn Duke's subsequent distribution rate,
this issue was also addressed. In the Matter of the Rppfication of The Cincinnati Cas & Electric
Companyfor an Increase in Electric Distribution Rafes, Case No. 05-59-EL•AIIi. We witl adopt
the outcome that we readied in that rate caseas appropriate here.

The ninth paragraph of Duke's proposal addressed shopping customers' return to
Duke's generation service. This topic was specifically addressed by us in a post-hearing
process, prior to appeal. In our order on rehearing, issued on April 13, 2(IQS, we
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deteruiined a speciffc return-pricing methodology to be used. We adopt that conrlusion
here, as a modification of Duke s proposal. We find that. the outcome we previously
ordered is fair to customezs. and to Duke, and will result in markeE-based piidng and prlce
transparency.

The tenth paragraph addresses the planned filing of a transutission and distribution
base rate case. hi the eleventh paragraph, Duke proposed a capital investment reliability
rider to recover costs associated with capital investtnents in its dispibution system. It
similarly proposed a transmission mst order to recover changes in certain transmiseion
costs. As a distribution base rate case has been filed and dedded, and its stipulated
outcome addressed similer issues,theseprovisions are moot. In ihe Mafterof fhe Apptuatiox
of The Cincinnati Gas & Electric Compartyjor an Increase in Electric D'tstributton Rates, Case No.
05-59-EIrAIR:

Paragraph 12 of the application dealt with the continuation of energy efficiency
program funding, the filing of a demand sidQ management cost rider, and the c!onunitment
of fands toward economic development in its territory. On January 24, 2006, Duke filed
applications to implement ten electric and natural gas DSM programs for residential,
commercial, and industrial consumers, as well as a research DSM program03 On June 14,
2007, a stipulation was filed in those proceedinga, signed by Duke, Commission staff, ODG,
QCC, and ICroger. The stipul,ation was approved by the Commissfon on July 11, 2007.
Pursuant to the stiptulation, Duke wlll recover the costs of the DSM pa!ogxaatis throughilSM
cost recovery riders applicable to residential electric and gas sales and nonresidential
electric sales. Qn Jaly 20 and 30; 2007, Duke filed its DSM. tariff, effective July 31, 20D7.
Therefore, this provisionis moot.

ln paragraph 13,. Duke propased the use of a competitive bidding process to test the
generation price. A competitive bidding option is critical under the terms of Ohio law.
Section 2938.14(B), Revised Code. The supreme court upheld a sint4iar prvicess in its review
of our opinion and order in these proceedings. Of1io Consumers' Couttsel v. Pub. kitii. Comm.
(2007), 114 Ohio St.3d 340, at para, 56. Therefore, we see no reason to deviate from the
approach we previously approved.

Finally, in paragraph 14, Duke made certain proposals related to corporate
separation and the tranasfer of generatiilg fadlities. Our resolution of this issue was also
upheld by the court. Ohio Consunums' Counsel v. Pub. Utr7. Comm. (2007),114 Ohio St:3d 340,

13 In the Matter of the Applicat'mn for Recvoery of Costs, Ia4t Mogin sndPerformance IncentiveAmciated witl63he
Implementakivn uf E7tahic ResidenNat Pemnd Side Hjanageraent Programe Uy tiieCinciqaatt Gm &ElctMe
CorBpany, Case Nn. U6-91-HGUNC; In the Mater of the Applieatioit for Raroaery nf Costs, lost MargLt and
PcoSirmaaceIncenMve Aasoctated with thehnpLmentat'ron of ^6Iratric Non-Residentidl Damand 6rde Management
Arograms by the CincimnatiGas & E7tctiic Cantpany, Cxse Na 06-92-8L-ANC; In tlie MattBroftl6e ApyliWtWn
fot Recooery of Casts, I:ust Mnrgin and Pe,fvrnwnar bteentiroe Associatad nnth the Inrp/emtntalionof Natural Gas
Demand Side Managemeet Pnogramsty the Cincinnati Gds & Efectne Company, Case No. 06-93-GA-UNC.
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at para. 71, 76. In the opinion and order in these proceedings, we found that, in order for
Uuke to provide stable prices, it was imperative that Duke retain its generating aseets. We
noted that there was no evidence presented that would support an argument that Duke or
any Duke affiliate would have an undue advantage as a result of not strttcturaily
separating: Therefore, Duke's corporate separation plan 9hall be amended to require it to
Tetain its generating assets during the RSP.

(4) RSP Proposal.• Statutorv Camp$ance

Ohio law requires Duke to "provide customers, on a eomparable and
nonrl+acrm+*+=tory basis within its certified territory, a market-based standard service offer
of all competitive retail electric services necessary to maintain essential service to
consumers, inctuding a firm supply of electric generation servioe." Secfion 4928.14(A),
Revised Code14 '1'hus, in order for us to approve Duke's RSP proposeii, we must be able to
find that the proposal provides comparable and nondtscr+TMinatory service and that all
aspects necessary to maintain eleetric generatiort servtce are available oq a market basis,
including firm supply.

In his testimony at the original heating in these proceedings, Dnlce's witness Judah
Rose testified that the proposed R5P price to compare is compedtiv©. Iit reaching that
conclusion, Mr. Rose compared the RSP price to compare with the price under Ueke's
proposed competitive market option and, also, to generatfon rates for other Ohio utilities
and actual rates of certain C.RES providers. He al9o noted the ability of the Commission to
test the market to ensure that generation ratesimder the RSP are not significantly diffenntt.
([Duke] Ex. 7, at 4147:) See atso Ohio ConSumers' Counsel v. Pub; l.[til, Comm. (2007), 114
Qhio St.3d 340, at para. 41. We also note that hir. Rose updated his market evaluation for
purposes of the hearing on remend, findingtbat it remained within the range of market
prices to,day. (Duke Rem. Ex. 2, at.2-13.) (See also OEG remand reply brief at 12.) On the
basis of his evaluation, Mr. Rose confinned, at the remand hearing, that current market
prices were 28 percent lugher thanthe RSP price. (Rem.'Ir. I at 81.) Further, the supreme
court refusedto overturn our original coticlus7on that the 1t9P was a market-based rate,
noting that our modifications on rehearing had been struetured to promote competition.
Ohio Consumers' Counsel v. Pub. Litfl. Comm. (2007),114 Ohio St.3d 340, at para. 44; Opinion
and Order at p 26. The situation is similat here, as our order requires modifications to
Duke's RSP that will further increaQe avoidability of price eomponentis by shoppers.

14 In addition, Duke is reqPired to provide cc75tomen the option to purchs§e mmpeiitive retaR electrlc
service, thepria of which Is determitiedtinotigh a competittvebid provided that the Commialdun may
determitte that suaha psooess is not required if other means to acoemplishgeneraIly the aame option for
cVstqmere is readlty available tn tliemarket and a reaepnabkmeans fOlt [uetomer pattiUfmtion i8
dEtreloped. Section 2918.14(B), Revised Code. The alternative to acompetiNvetiid ptrocxes approvediter.e
ie unchanged from that reviewed and approved by the eouct• We do notbelieve thatcbaages in customer
shopping percentagee situe the time of the applicetion ghould affect thelegality of the plan. The
counpetitlve biddingaltemative wID, therefine, not be diaeuased furflter.
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As we have previously stated, we support parties' efforts to stabilize prices to
provtde additional time for competitive electric markets to grow: In the Matter of the

Continuation of the Rate Freeze and Extension of the Market DeveIopment Period of The Dayton

Power and Light Company, Case No. 02-2779-EL-ATA, Cipinion and Order (September 2,
2003, at 29.) We would point out, as we did in our opinion and order, thatSection 4928.14,
Revised Code, allows us flexibility in approving methods for determining market-based
rates for standard service offers. As irtasively discussed by staff'S economist, Richard
Cahaan, we have three control mecihanisms: Wo can adjust the level of the price charges,
we can order certain componenw, of the price to be avoidable, and we can require the price
to be adjusted on various schedules and bases. On the basis of the cvidence presented in
the original record in these proceedings and that presented on remand, we find that the
design of the ILSP, as it was originally proposed by Duke and modified both by Duke and
in this order an remattd, achieves a proper balance in the determination of market-based

rates. (See Staff Rena. Ex. 1, passim)

We find that basing the generation rate on little g, with adderato reflect changes in
certain costs and with the provision of a POLR charge based on the cost of maintaining
rtecessary capacity reserves, whereit can be monitored for continued reflection of market
rates, and a pricing risk recovery rider, is market based. We also find that nothing about
this R9P, as we are approving it today, is discriminatory or noncomparable. Further, we
find that Duke's proposed RSP, as: nlodified by Duke and in this order on remand, does
offer all competitive retail electriesezvioes necessaryto maintain essential electric sarvice to
consumers, including atum supply of electric generationservice.

C. Associated Agplications

As previously noted, Duke filed three associated applications at the same time as the
application for approval of its market rate, Case No. 03-2079-ELAAM, relatingto deferral
of MI5() costs, has been mooted by the resolution of In the Matter of the Tnnasmissiorl RqteB
Contained in the Rate Scheedules of The Cineinitati Gas & Eleetric Company and Related Matters,
Case No. 05-227-EIri7NC, Finding and Order (October 5, 2005). Case Nos. 03-2080-&I^
ATA and 03-2081-EL-AAM, relating to deferral and recovery of costs related to capital
investment in distribution and transwnssioh facilities, have been mooted by the adoption of
a stipulation in In the,lvfatter of the Application of T'he Citaeinnati Gas & Eteetrie Company fpr an
Increase in Etectric distributiotr Rat¢6, Case No. 05-59-EL-AIR, Opinion and Order (December
21, 2005). Therefore, these three applic.ations should be dismissed.

FfNDINCS OF FACTAND CONCLUSIONS OF LAW:

(1) On September 29,2004, the Commiasion issued its opinion and order
in these consolidated proceedings. Followiog entries on rehearing,
OCC appealed the dedsion to the Supreme Court of Ohio.
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(2) On November 22, 2006, the Supreme Court of Ohio issued an opinion
in Ohio Cpnsumers` Counsel tt. pub, Util. Comm., 111 pido St,3d 300,
remanding the cases baelc to the Cornmiesion on two gxounds.

(3) ()n Novem,ber 24; 2006, in compiiance with the remdltd order of the
couat, the attamey examiners directed Duke to disclose to OCC the
informatioh.that OCC had requested in discovery;

(4) A hearing on remand was held on lYlarch 19-21, 2007, for the purppse
of gathering such additional evidence as might be necessazy to
comply with the court's remand order.

(5) Briefs and reply briefs on remand were filed on Apzil 13, 24, 27, and
30,2007.

(6) Moflons fvr protective orders were filed by several parties, with
regard to ttumerovs documents in theseproceedings:

(7) Under the provisions of Sections 4905.07, 4901.12, 149.43, and
1333.61(0), Revised Code, and Rule 4901-1.-24, O.A.C., the
Commission is empowered, assunting confidentiality is consistent
with the purposes of Title 49 of the Revised Code, to issue protective
orders to keep confidential surh materiai as we find to be a trade
secret on the bases that (a) it derives iiidependent economic value,
actual or potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who can
obtain economic value froni its disctosure or use and (b) it is the
subject of efforts that are reasonable under the eircumstances to
maintain its secrecy.

(8) NolIowing an in cpmem review, the Commission finds that customer
names, account numbers, customer sociai security or employer
identification numbers, eoniract termination dates or other
termination provisions, financial consideration in each eontract, prioe
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two tests required for
a finding that the information isa trade secret and, in additior4 that
cwnfidential treatment of such information is consistent with the
purposes of'fitle 49 of the Revised Code.

(9) Redaction of trade seeret information is required, by precedent and by
Rule 4401-1-24(D}(1}, p.A.C., where reaction is possible without
rendering the remaining document incomprehensible or of little
meaning.
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(10) We k"ind the redaction of the trade secret infarmation is possible
without rendering the remaining documents incomprehensible or of
little meaning and should be carried out as described in our opinion.

(11) Motions by PWC to strike certain portiotis of pleadings should be
denied.

(12) The stipulati'on in these pmceedingswas adopted, with modifieations,
by the Commission and was never terminated by the signatory
parties.

(13) Any side agreement entered into prior to the tlme the Commiasion
issued its opinion and order in this case is xelevant to our evaluation
of the seriousness of bargaining that led to the stipulatlon with regard
to Duke's ItSP. Any agreements that docvmented renegotiations of
side agreen5ents that had been entered into prior to the issuance of the
opinion and order are irrelevant and fotm no part of the basis for our
opinion.

(14) Based on provisions in the side agreements, requiring parties to
support the stipulation, and given the limited record evidence
regarding the continued presence and participation of the supportive
parties during negotiations, there is insufflcient evidence to support a
finding that the parties engaged in serious bargaining. Therefore, the
stipulation will xwrv be rejected.

(15) Under Section 492$.14; Revised Code, Duke is required to provide
consunlers, on a comparable and nondiscriminotory basis within its
certified territory, a market-based standard service offer of all
competitive retail electtic servioes necessary to utaintain essential
electric service to consuznets, iiicluding a firm supply of electac
generation service:

(16) Duke's RSP, as originally proposed inits application and modified by
Duke and in tlus order on remand, provideA consumers, on a
comparable and nondissrimimatory basis within Its certiffed territory,
a market-based standard service offer of all competitive retail tlectric
services necessary to mairttain essential electric service to consumers,
includittg a firm supply of electcic generation service. The RSP
appropriately balances goals of protecting consumers from risk,
assuring Duke of sotne level of financial stability, and encouraging the
development of the competitive trtarket. Duke's RSP, as modifled in
this order on remand, should be approved.
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(17) Case Nos, 03-2079 EEIfAAM, 032080-EIrATA, and 03-2081-EL AAM
are moot and should be dismissed.

(18) All argumennts raised in these consolidated proceedings but not
addressed in this order: on remandshould be denied,

ORD :

It is, therefore,

ORDERED, That, regarding;side agreements and documents discussing such side
agreement, customer names, account numbers, and tustomer social eecurity or employer
identification numbers, contract termination date or terminaiion provisl6ns, flnancial
consideration for each contract, price or generation refexenaed in each contract, and volume
of generation covered by each contract stiall aE be deemed trade $ecret infmmation and
shall be maintained on a confidential basis under protective orders for a period of eighteen
tictonths: from March 19, 2007. It is, further,

ORDERED, That information that is not a trade seaet be placed in the public record

inthese proceedingsy as set forth in this order on remand. It is further,

ORDERED, That parlies comply with redaction instructions set fasth in this order o¢t
remand. It is, further,

ORDERED, That PVVC's motions to strike, filed on April 27 and I» 1, 2007, be
denied. It is, further,

ORDERED, That the stipulation fded in these proceedings be rejected. It is, further,

ORDERED, That Duke's RSP, as modified by this order on remand, be approved. St

is, further,

ORDERED, That Duke file tariffs for Commission approval that reflect the terms of
this order on remand, with3n 45 days. It is, further,

ORDERED, That the applications in Case Nos. 03-2079-EL-AAM, 03-2060• EL-ATA,
and 03-2081-EL-AAM be dismi9aed. It is, further,

OTtDERED, That ail arguments raised in these consolidated proceedings but not
addressed in this order on remand be denied, It is, further,
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ORDERED; That a copy of this order on remand be served upon all parties of record.

Alan R. Sctuiber. Cliairman

Paul A. Centolella

Valerie A. Lenurtie

JWK/SEP:geb

Entered in the Journal
OCf 2 4 2Ab1

l -x^_
RenekJ:Jernkine
Secretary

Ronda Ffiai tman Pa^
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BEFORE

THE PUBLIC UTiL1TIES COMMISSION OF OHIO

Ip the Matter of the Applicaflon of The
Cincinnati Gas & Electric Company to Modify
its Nonresidential Generation Rates to
Provide for lvfarket-Based StandatdService
Offer Pricing and to Establish an :Slternatrive
Competitive-Bid Service Rate Option Sub-
sequent to the Market'Revelopment Period.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Assodated with
the Midwest Iindependent Transmission
Systeni Operatoi.

In the Matter of the Application of The
Cinciimati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electxic'I'ransmission andDistribution System
and to Establish a Capital Investment
Reliability Rider to he Effective after the
Market Development Period.

Case No. 03-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL„AAM
Case No. 03-20$0-EL-ATA

ENTRY ON REHEARTNG

The Conunission finds:

(1)

I

On January 10, 2003, Duke Energy Ohio, Inc., (lluke)1 filed an
application for authority to modify its nonresidential generation rates
to provide. for a competitive market option subsequent to the market
development period. On October 8, 2003, Duke filed three additional,
related cases. On September 29, 2004, following a hearing, the
eommi.ssion issued its opinion and order, approving a stipulated rate
stabilization plan (RSP) in the proceedings, with certain modifications.
Following applications for rehearing, the Office of the Ohio

Duke was, at that time, known as the Cincinnati Gas & Electtic Company. It will be referred to as Duke,
regardless of its legal nameatany given time. Case names; however, will not be altered to reflect the
changed name.

t'uSa iei to oartif'y qhat
eccuratw

acc7 caAia'Lo._r.e,,yroauo^l:+•n-.^ r-;^,^4h2m--_._.._-..__.._
dOdiyaicnC :ditl.iVgrBd in the ;'q^7,G1 c1Ui^Ad U;i 1'jpa4},Aa9
Peclmlcidn ^^J DatBrocesttod.,Lz ^.^
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Consumers' Counset (OCC) filed notices of appeal to the Supreme
Court of Ohio. The court issued its opinion on November 22, 2006,
upholdingthe Conunission's actions on mostissues, but remandingthe
cases with regard to two issues.

(2) An additional hearing was held, commencing on March 19, 2007. The
Commission issued ita-order an reinand on Oetober 24,2007.

(3) Section 49033.10, Revised Code, indicates that any party who has
entered an appearance in a Commission proceeding may apply for
rehearing with respect to any znatters deterntined by filing an
application withn 30 days after the entry of the order upon the journal
of the Comnussion.

(4) On November 23, 2007, applications for rehearing were filed by Duke,
OCC, Ohio Partners for Affordable Energy (OPAE), and Industrial
Energy tJsers-Ohio (TEII). The grounds for Tehearing raised in each
such application will be set foxth below.

(5) On December 3, 2007, memoranda contra the applications for rehearing
were filed by Duke, OCC; OPAE, IEU, Dominton Retail, Inc.,
(Domimon) and Ohio Ivfarketers' Group (OMG).?

(6) The Cornmissiort has reviewed all the arguments for rehearing. Many
of those arguments merely repeat positions previously presented to the
Commission and do not offer anything new. The Commission has
already considered, decided, and cliscussed such positions in its order
on remand and the Commission does not intend to repeat ihose
discussions in this entry on rehearing. Accordingly, the Comntission
finds that atguments for rehearing not discussed below have been
adequately considered by the Commission in Its order on remand and
arebeing denied.

(7) Duke sets forth six grounds for rehearing;

(a) Duke alleges that the Commission, without statutory
authority, modified Duke's market-based standard
service offer (MDSSO) price. Specifically, Duke objects
that; (1) the order makes the infrastructure maintenance
fund (IMF) avoidable for nonresidential switched load
that agrees to remain off Duke's standaYd MBSSO price

2 OIy1G: Is comprised of Constellation NewHnerg},Inc.; Strateg(c Energy, LLC; and ?ntegrys Energy
services.
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(8)

(9)

through 2008 even though such customers may return to
Duke at the monthly average hourly locational marginal
price (LMP) MBSSO price; and (2) the order makes the
rate stabilization charge (RSC) and the annuaUy
adjtv9tablc component (AAC) avoidable for non-
residential customers that want the option to return to
Duke at the stanelard MBSSO price.

(b) Duke alleges that the Commission's order, contrary to
statute, deprives providerof-last-resort (POLR) service to
non-residential switched load that agrees to remain off
Duke's standard MB"a§O price through2008.

(c) Duke alleges that the Commission; without statutory
authority, modified Duke's MBSSO price by making the
RSC and AAC avoidable by all switched load.

(d) Duke alleges that, by enabling switched load to avoid
paying the IMP> AAC, and I25C, the Comnvssion order
eonf{icts with stalutory policy because it reciuires Duke to
subsidize the competitive retail electric service (CRES)
market.

(e) Duke alleges that the Coimnission's order Is unjust and
unlawful because it requires Duke to retain its generating
assetsin conflict with statute;

(f) Duke alleges that the Commission's order is unjust and
unreasonable because it is ambiguous that the non-
residential regulatorytransition charge continues through
December 31, 2010.

4Ve would note first that, in various portions of its apphcation for
rehearing, Duke refers to the I[vII' as a rider that would lzelp to cover
the costs of capaeity. (Duke application for rehearing at 5, 13, and 15.)
As repeatedly indicated by 1)uke, it is the system reliability tracker
(SRT) that ensures that Duke is financially able to purchase sufficient
capacity to serve its customers: On the other hand, the IMP, as we
discussed in our order on remand, does not address eapacity costs, but,
rather, compensates Dtike for pricing risk incurred in its provision of
statutory POLR service:

Duke's first four grounds for rehearing all touch on the avoidability of
various riders by various customers. Most of these matters were
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comprehensively discussed in the order on remand and will not be
covered again here. 13owever, Duke does note that the order on
rehearing; issued on April 13, 2005, in these proceedings, allowed
shopping cu.stomers to ehoose to return at the rate-stabilized price by
electing to pay the old rate stabilization charge (RSC) and the annually
adjustable component (AAC) while they were shoppers. Howevet, as
Duke indicates, the order on remand did not take this opfion into.
account. (Duke application for rehearin& at 4, 10.) We. should have
done so. Therefore, we will grant rehearing to modify and clarify the
appl3eability of variouS riders during shopping situations.

First, it is clear that residential shopping customers must always have
the right to return to Duke's POLRservice at the RSP price. As stated
in the order on remand, residential customers would pay the SRT and
the IMF, while shopping, as those riders represent impacts on Duke of
maintaining the ability to provide service forreturning customers, one
covering cost of capacity and one covering pricing risk:

With regard to nonresidential shopping customers, an additional
division must be made. The first group of nonresidential shopping
customers includes those considered in the order on remand. These
customers would agiee to remain off the RSP tluough 2008 and to
return to Duke's service only at the LtvIP price, as specified and fully
desctibed'in the April 13, 2005, order on rehearing, findings 16 through
18. In exchange for their agreement to remain off the RSP and return at
that price, those customers would avoid the SRT and the IMp as, once
again, those riders represent irnpacts on Duke of maintaining the
ability to provide service for returning customers. The nonresidential
shopping customers would also avoid the AAC, as we have previously
foundthat it is a charge for generation-related:cost. (Contrary to some
statements by Duke, they would also avoid the RSC, as that rider has
been eliminated as separate from the generation charge )

The second group of nonresidential shopping customers includes
tltose, not considered in the order on remand, that prefer to have the
option to return to Duke's service at the rate-stabilized price. In order
for Duke to maintain its preparedness to serve those customers at a
rate-stabilized price, Duke wiIl incur additional capacity costs,
additional pricing risk, and additional generation-related costs.
Therefore, the Commission finds that such customers should be
charged the SRT, and the IMF.
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As we stated in the April 13, 2005, order on rehearing, shopping
customers will be liable for payment of all of the riders on a going-
forward basis, if and when they return to Duke's service.

(10) We also note that Duke attempts to support several of its rehearing
arguments by referenee to matters that are outside of the record of
tlie'se proceedinas. This effort occasioned OCC's suhsequent motion to
strike. Although we will not strike ]htke's references to information
that 3s not a pazt of the rec6rd, neither will we consider this
information in our deliberations on rehearing.

(11) Duke s fifth ground for rehearing assexts that the Commission had no
authority to xeqmre it to retain its generating assets. Rather, Duke
suggests, the Comntission shouldpermit Duke to void the requirement
In its corporate separation plan that it transferits assets to an exempt
wholesale generator, (Duke applicatton for rehearing at 21-22.) The
Commission grants re'hearing on Duke's fifth ground for rehearing for
the purpose of giving further consideration to the matter; Our orderon
remand with respect to the transfer of assets shall remain in place
pending our further review of this issue.

(12) Duke's sixth ground for rehearing asks for c7arificat<on of the
termmation date of its nonresidential zegulatory transition charge
(RTC). ((Duke application for rehearing at 20.) Although we believe
that the order on rematid was clear on this point, we will restate that
the residential RTC termmates at the end of 2008 and that the
nonresidential RTC terminates atthe end of2010.

(13) OCC sets forth three grounds for rehearing;

(a) OCC alleges that the Commission`s remand order is
unreasonable and unlawful because the Commission
failed, as a quasi-judicial decision maker, to permit a fuU
hearing upon all subjects pertinent to the issues, and to
base its coneYusion upon competent evidence, in violation
of Section 4903.09, Revised Code, and case law. OCC
breaks this assignment of error into three, more specific,
daimed errors.

I. OCC xuggests that the remand order fails to
elinvtnate capacity charges that are simply"
surcharges that Duke requested for customerA to
pay, without any evidentiary basis for why
consumers should pay them.

_s-
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(b)

ii. OCC suggests that the remand order fails to
consider the needs of the competitive market for
the bypassability of all standard service offer
components, based upon.the record.

W. OCC suggests that the remand order fails to
eliminate the additional AAC charges that Duke
requested, without any evidentiary basis forwhy
ctistoiners shouid pay tilein.

In its second assignment of error, OCC alleges that the
Commissionfs remand order is unreasonable and
unlawful because it fails to prohibit pricing and price
elements in sideagreements that violate Ohio etatutes and
rules, thereby permitting the devastation of the
competitive market for generation service that could
provide benefits for customers, OCC breaks this
assignment of error into four, uwre. specific, claimed
errOrs.

i. First, OCC:suggests thabthe remand order fails
to consider all legally permitted uses of the
discovery that was required by the court in the
decision to remand the case,

ii. Second, OCC suggests that the remand order

fails to prohibit Duke's discriminatory pricing

that demonstrates the standard aervice offer
rates were too high for customers. discrinilnated

against, and the discrinvnation has caused

serious damage to the competitive market for

generationserviee.

iii. Third, OCC suggests that the remand order fails
to prohibit Duke's violation of corporate
separation requirements, which has caused
serious damage to the competitive market for
generation service that was intended to provide
benefits to cuetomers.

iv. pourth, OCC suggests that the remand order
fails to prohibit the impact of certain side
agreements, causing setious damage to the
competitive market for generation service.

-6-

74



03-93-L.L-ATA et al.

(c) ln its third assignment of error, OCC alleges that the
Commission's temand order is unreasonable and
unlawful because it withholds information from public
scrutiny by designating the contents of documents "trade
secret" without legal justification.

(14) In support of the first section of its first ground for reheaiing,.OCC
claims that little g, the RSC, and the lMF all recover for the costs of
existing capacity and are, therefore, duplicative. (OCC application for
rehearing at31.)

(15) Duke claims, in its memorandum contra, that the record evidence fully
supports the IMF. (Duke memorandum contra at 4-13.)

(16) Pursuant to the order on remand, the RSC has been eliminated and the
amounts that would have been charged through the RSC will be
recovered through the generation charge, from which the RSC
originated, On the other hand, the IIviP, as fully discussed in the order
on remand, is a rider to recover for pricing risk, Ilie IMF and the
portion of the generation charge that previously represented the RSC
are therefore not duplicative.

(17) In support of the second subsection of its first ground for rehearing,
OCC argues that the IIvIF and the SRT should be bypassable. OCC
asserts that the Commiss'ion failed to consider record evidence on this
issue and failed to consider the competifive market's need for full
bypassability. (OCC application for rehearing at 14-15.)

(18) Duke, in its memorandum contra, harkens back to Section 4928.14(A)
and (C), Revised Code, whiFh require only electric distribution utilities
(£sITUs) to provide default service for all consumers. xurther, it
suggests that POLR charges cannot affect the cotnpetitive market, since
CRES providers have no POLR-related costs and, therefore, do not
include such costs in their prices. (Duke, meniorandum contra at 13.)

(19) The Commission has fully discussed this issue in the order on remand.
Rehearing onthis ground will be denied.

(20) In support of the third section of its first ground for rehearing, OCC
argues about the reasonableness of. a return on construction work in
progress (CWIP). (OCC application for rehearing at 15-17.) This
matter is not addressed in the order on remand. The reasonableness of
Duke's recovery of CWTT' through the AAC rider was argued by OCC
and was thoroughly considered by the Commission on pages 21
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through 24 of our November 20, 2007, opinion and order in the rider
phase of these co.nsolidated proceedings. We see no need to repeat that
discussion here, This ground forrehearing will be denied,

(21) Its its second gtounii fvr rehearing, CCC claims that the order on
rezpand failed to psohibit pricing and price elements in side
agreements that violate Uhiostatutes and rules, therebypermitting the-
devastadonof the competitive market for g¢neration service that could
provide benefits for customers. As with the first ground, OCC breaks
this assertion into several sectlons: In the first, third and fourth
sections, OCC asserts that, in various ways, the Conunission should
have ezpanded the use of the discovered side agreernents, (OCC
application,forrehearing at 17-21, 27-30.)

(22) Tn.. response, Duke notes that the supreme caurt allowed the
Commission complete discretion to decide issues relating to
admissibility of the side agreements. Consistent with its role as the
decider of fact, Duke argues that this allows the Commission to
de:terntine admissibility, the issues to which evidence is relevant, and
the appropriate holdings to be reached, Duke also claims that the
Commission pertnitted discovery well beyond that requ•rred by the
Court or requested by OCC. After allowing such discovery, Duke
submits that the Convnission properly ruled on the relevance of the
evidence. Duke also points out that OCC is asking for a ruling on
allegations that OCC itself refused to make at the hearing. With regard
to corporate separatlon issues,l7uke also indicates thatpCC made no
ctaim that Duke is operatmg outside the parameters approved by the
Commission in its corporate separation plan. (Duke memorandum
contra at 16-19, 22.)

DFI25 and Cinergy, in their memorandum contra, argue that the
Commission complied with the mandate of the court and that the
Cormnission has no obligation to expand the scope of the proceedings
before it. (DERS and Cinergy memorandum contra at 9-12.)

(23) OCC is incorrect. There ia an almost iimittess number of claims that
the side agreements might support. Their existence does not make
them relevant to our consideration of the matter before us: Duke's
application for approval of an RSP. As we said in the order on remand,
the piirpose of these proceedings is, at this point, only to consider those
matters that are relevant to the application and remanded to us by the
supreme court• The first, third, and fourth sections of the second
ground for rehearing wilYbe denied.

-8-
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(24) In the second section of the second grouncl for rehearing, OCC
contends that the total effect of Duke's R5P is pridng that is
discriminatory and that the C;onvinission should have considered the
expanded record on.that issue. (OCC application.for rehearing at 21-
27.)

(25) Duke asserts that all ofits customers are payln$ Commission-approved
rates. Duke also points to testimony by OCC's witness in which she
admitted her lack of expertise in the area covered by the side
agreements. (Duke memorandum contra at19-21.)

(26) As we discussed in the order on remand, our purpose was only to
consider issues remanded by the supreme court. For purposes of this
proceeding, this issue is ancillary and, therefore, should be denied.

(27) OCC's final ground for rehearing claims that the Cammission erred in
its designation of certain portions of the record as trade secrets. OCC
claims that the Comniission inade "no slgnificant effort to reduce the
amount of information shielded from public scrutiny." OCC
complains that parties failed to address the individual contents of the
documents and, thus, failed to meet their burden of proof, (QCC
application for rehearing at 30-37.)

(28) DBRS and Cinergy strenuously object to OCC's argument. They point
out that OCC is continuing to exaggerate its complaint by suggesting
that "nearly every w orti" will be redacted. Rather, BBI2S and Cinergy
point out, the Conunission`s ruling provided a detailed list of specific
items that could be protected on the basis of its 3n camera inspection.
(L)BRS and Cinergy metnorandum contra at 6-9).

IBLf points out that OCC has raised nothfngnew in this regard. It also
notes that the law does notrequire a motion for protective treatment to
explicitly describe the informatlon for which the protective order Is
sought. (IBU memorandum eontra at 6-8.)

In addition to disagreeing with the content of OCC's argutnent, Duke
suggests that it is pretnature. .It cIaims that the issue is not ripe until
thepartics comply with the Commission's redaction order.

(29) This matter was fully dfscussed in the order on remand. OCC`s
application for rehearing on this ground will be denied.

(30) OPAE. sets forth two grounds for rehearing:
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(a) In its first assignment or error, OPAE alleges that the
Commission acted unreasonably and unlawfully when,
having rejeeted the May 19, 2004, stipulation on the basis
of the remand record of the side agreements, it approved
Duke's application; given that the statutory requirements
of Sections 4929,14 and 4909.18, Revised Code, and the
Commission's own RSP goals were not met, the
Commissfon should have disntissed the application and
ordered Duke to file a new application for the provision
of standard service electric aenerafion in ats service
territory,

(b) In its second assignment of error, OPAE alleges that the
Comn3ssion acted unreasonably and unlawfully when it
found that theAYIF chargewas reasonable.

(31) Arguing with regard to its first assignment vf error, OPAE suggests
that, rather tban consfdering its original application, the Comn-dssion
should have found all the evidence to be tainted and should have
dismissed the application. OPAE reviews various precedents to reach
the conciusion that the Corrurussion did not have the authority to
adopt this RSP withoutthe existence of a stipulation supported by a
wide variety of customer groups. It also re-argues its concern
t'.egarding some components being cost-based and others being market-
based. (OPAE application fortehearing at 5-12.)

(32) Duke argues, in itsmemorandum contra, that broad support does exist
for its RSP. (Duke memorandum contra at 24-26.)

(33) OPAE is incorrect in its belief that we did not consider the quality.of
the evidence before us. We did review and consider all aspects of the
evidence presented at the priginal hearing in these proceedings,
finding such evidence to be persuasive and convincing with regard to
the outcome ordered in the order on remand. The evidence was not
tainted by the side agreements.

(34) Also with regard to its first ground for rehearing, while it fs true that
there 3sno longer an RSP stipulation in these proceedings, wenote that
Duke's RSP application, whieh we approved as modified, includes the
possibility that the Commission tnight use a bid process to test the
generation price against market prices. We find that, under current
circunistances, a traditional competitive bidding process is not
required in light of the possibility that the ComnSission could solicit
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test bids. As we said in the opinion and order in these proceedings,
considering a simiIar provision, this test bid procedure "offers a
reasonable alternative to a more traditional competitive bidding
process, provides for a reasonable means of customer partieipation
through the various options that are open to customers under the RSP,
and fulfills the statutory requirements for a competitive bidding
process." We also point out that this aspect of the ILSP was not
pverturned by the court. Additionally, we note the support for Duke's
RSP that was discussed in Duke s memorandum contta.

(35) With regard to its second ground:for rehearing, OPAE argues that the
IMF is not a reasonable component of the RSP and is a new and
duplicative charge. It asks that the, IMF be eliminated. (OPAE
applicafion for rehearing at 1243:)

(36) This issue was fully discussed in our order on remand. The
assignment of error will be denied,

(37) IEU sets forth four grounds for rehearing:

(a)

(b)

In its first assignment of error, IEU alleges that the
Commission erred by finding that any side agreetnents
are relevant to whether serious bargaining of a stipulation
occurred, inasmuch as no stipulation remained in effect
subsequent to itsSeptember 29, 2004,opinion andorder,
and November 23,2004, entry on rehearing.

In its second assignment of error, IEU alleges that fhe
Convnission erred in admitting all side agreements,
inasmuch as the prejudirial effect of admitflng the side
agreements outweighs the probative value and because
the admission is a needless. presentation of cumulative
evidence.

(c) Tn its third assignment of error, IEU alleges that the
Comnvssion erred by finding that the information in the
side agreements could be released without the customers'
perrrussion, pursuant to Rule 4901:1-10-24, Ohio
Adniinistrative Cade(O.A.C.).

(d) In its fourth assignment of error, IEU alleges that the
Convnission erred in admitting into the evidentiary
record side agreements that the Commission determined

79



03-93,EL-ATAet al, -12-

were irrelevant and, thus, inadmissible pussuant to Rule
402, Ohio R>rles of Evidence.

(38) IEU, to support its first and second grounds for rehearing, repeats its
argument that there was, at the time of the remand, no stipulation in
effect, aa the parties' stipulation had been modified by the
Coinnvssion. Ignoring the plain language of the Supreme Court of
Ohio and of its own agreement, IEU believes that "it was unnecessary
for any party to withdraw from the Stipulaation.° (IEU application for
rehearictg at 10.) Without a stipulation, IEU contends, the side
agreements are not relevant, Further, TF.U believes that admission of
those side agreemetits was improper, as the prejuclicial effect
outweighed the probative value. The "prejudicial effect" cited by IEU
is the risk of releaseof°'sensitiveinformation:" Fulally, IEU claims that
admission of the agreements is a "needless presentation of cumutative
evidence and that, therefore, the agreements should have been
reviewed in camera and never admiited into the record, even if
necessary for evaluation of the first prong of the stipulation test. (IEU
application for reheairiitg at 5-13.),

(39) OCC disagre.es with IEU`s claim that the stipulation was not still in
effect and asserts that the side agreements' admission was neither
prejudicial nor cumulative, pointing out that no actual unfair effect of
the evidence was described by IEU. (OCC memorandumcontra at 3-5:)
Similarly, OPAE ineists that the stipulation remained in effect prior to
the issuance of the order on rcmand. OPAH contends that issues of
adnussibility of the side agreements are moot, as IEU failed to submit
an inter.Iocutory appeal relating totheir adniission at the hearing on
remand. (OPAE memorandum contra at 8-10.) Dotninian also weighs
in on this discussion, correcting IEU's c.haracterization of a prior
Dominion argument arid agieeing with the Commission's finding that
the side agreements were relevant. OMG also agrees that the
stipulation remained in existenceat the time of the hearing on remand
and that evidence of tHose agreements was properly admitted.

(40) The matter covered by IEU's first assignment of error, relatingto the
reievance of any aide agreement in the face of the claimed nonexistence
of the stipulation, was fully discussed in our order on remand. With
regard to IECPs second assignment of error, in light of the fact that we
found thzt the terrna of the side agreement bore directJy and critieally
ori our ability to consider the stipulation, we find that their probative
value was extremely high. In additioa, we fittcl that evidence of the
side agreements was not prejudicial in any way and did not confuse
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the issuesor the Commission, Therefore, on balance, it was not error to
admit the agreements ittto the record. Further, with regard to IEU's
extraordinary suggestion that the side agreements should have been
evaluated, for purposes of the three-prong stipulation test, outside of
the record, we note that Section 4903.09, Revised Code, requires the
Commission, in all contested cases; to develop a mmpleterecord of tha
proceedings, which record forms the basis for the ultimate
determinations in such cases. Both of these assignments of error will
be denied. To do as suggestedby IEU, to wit, to render findingsof fact
based on non-record evidence; would surely constitute reversible error.

(41) With regard to its third assignment of error, IEU cites to an
admirustrative ru)e prohibiting release of tertain customer information
by EDUs. IF.U proposes to use this narrow adm?nistrative rule to reach
the conclusion that no trade secret informatiort in this case may ever be
released iuto the public record without customer consent.

(42) OPAE points out that the cited rule does not apply to the release of
in,formatlon by the Conunission, It suggests that the sensitive customer
identification information could be permanently redacted from the
documents held under seal. OCC also points out that the rule ht
question only touches on the release of account numbers and social
security numbers.

(43) The Conunission found, in the order on remand, that various kinds of
information in the side agreements should be considered to be a trade
secret, includir<g custorner names, identifyitYg numbers, and certain
contract terms. Rule 4961:1-10-24, Ohio Administrative Code,
referencedby IEU, prohibits electric distribution utilitiesfrom publicly
releasing a customer's account number or social security number
without the customer's consent, except in certain listed circumstances.
ILU makes the claim that "because all of the information that has been
deemed a trade secret caruiot be released without customer consent, all
such information shouicl be strieken from the record," (IEU application
for rehearing at 15.) 1LU is apparently attempting to expand tlus
adnvnistrative rule to prevent the Commission from allowing the
public release of filed documents, where those documents include not
only account numbers and social security numbers but, also, various
contractterme. We decline to reach this conalusion.

We do agree, however, that the continued protection of customer
accounfnumbers, social security numbers, and employer identification
numbers would be a burden on customers under the current 18-month
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protective order, IEU`s third ground for rehearing will be granted only
to extend the pr•otecfive oxder aluratiort to five years with regard to
customer account number's, social secdrity numbers, and employer
identification numbers.

(44) IEU's fourth ground for hearing alleges that irrelevant side agreements
should not lyave been admitted 'rnto the record. It asks the Conwrission
to direot all parties to return ordestkoy all discovered documents that
were ultitnately found to be irrelevant.

(45) OMG claims that not all of the side agreements were admitted, on the
basis that the Conunission found certain ones of them to be irrelevant.
OCC believes that the side agreements were all properly admitted and
that their use should be expanded.

(46) With regard to IEU's fourth ground for rehearing, the Comivssion
finds that the attorney examiners properly admitted all side
agreementsiinto the record. While we ultimately found that certain of
those documents would form no part of the basis for our opinion, that
does not mean thaYwe did not need to review them in order to reach
that conclusion. Our statement that such agreements were "deented
irrelevant" was, perhaps, imprea'ise. We will therefore clarify that
statement. Our intent was merely to say that the terms of those
particular side agreements did not affcct our order on remand in any
way. From an evidentiary standpoint, however, they, remained
relevant and admissible. We would point out, here, that evidence does
not become retroactively inadniissfble when a court or administrative
body fails to use that iriforniation as part of its decision. IEU's fourth
ground for rehearing will be denied.

It is, therefore,

ORDERED, That the appllcations for rehearing by OCC and OPAE be denied. It is,
further,

ORDEREll, That Dtike's fifth ground for rehearing be granted as set forth in Finding
(11) for further consideration of the matters specified therein and that the remainder of
Duke's application for rehearing be granted in part and denied in part. It is, further,

ORDFRED, Thatthe applications for rehearing by IEU be granted in part and denied
in part. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of

record.

THE PUBLIC L1T'ILTTIES COMMISSION OF OHIO

/

Alan R. Schriber, Chairman

_ (7 °^ .f /'_-^•-.^^
Paul A. Centolella

JWK/SEF;geb

Entered in the Journal

DEC 19 2607

Rene6 J.Jenkins
Secretary

Donald L. Mason
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The Commission, coming now to consider the testimony and other evidence
presented in these proceedings, hereby issues its opinion and order.
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NewEnergy, Inc.; Constellation Energy Commodities Group, Inc.; Integrys Energy
Services, Inc.; and Direct Energy Service, LLC.

Christensen, Christensen, Donchatz, Kettlewell & Owens LLP, by Mary W.
Christensen, 100 East Campus View Boulevard, Columbus, Ohio 43235, on behalf of
People Working Cooperatively.

Bell & Royer Co., LPA, by Barth E, Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of the Ohio Environmental Council and Dominion Retail, I.nc.

McDermott, Will & Emery, by Grace C. Wung, 600 Thirteenth Street, NW,
Washington, DC 20005, on behalf of Wal-Mart Stores East, LP; Sam's Ciub East; and
Macy's Inc.
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Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Ann M. Hotz, Michael
E. Idzkowski, and Jacqueline Lake Roberts, Assistant Consumers' Counsel, Office of the
Ohio Consumers' Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
behalf of residential utility customers of Duke Energy Ohio, Inc.

Sheryl Creed Maxfield, First Assistant Attomey Generat of the State of Oldo, Duane
W. Luckey, Section Chief, by Thomas W. McNamee and William L. Wright, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the COnttlTtssion.

OPINION

I. BACKGROUND AND I-1LSTORY OF THE PROCEEpINC'a^S

Duke Energy Oldo, Ine., (Duke) is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this Commia9ion. Duke
currently provides electric service under the rate stabilization plan (RSP) approved in In
the Matter of the Application of The Cincinnati Gas & Electric Company to Modify its
Nonresidential Generation Rates to Provide for Market-Based Standard Service O,^'sr Pricing and
to Establish an Alternative Competitive-Bid Seraece Rate Option Subsequent to the Market
Development Period, Case No. 03-93-EL-ATA, et al.

On April 23,2008, the Ohio legislature adopted Amended Substitute Senate Bill No.
221 (SB 221), which beeame effective on July 31, 2008. Among the provisions of SB 221
were changes to Section 4928.14, Revised Code, requiring electric utilities to provide
custoxners with a default standard service offer (SSO), consistirg of either a market rate
offer (IvII20) or an electric security plan (ESP). The law provides that the first SSO
application must include an application for an ESP.

On July 31, 2008, Duke filed an application for approval of an SSQ pursuant to
Section 4928.141, Revised Code. Along with that application, Duke filed the direct
testimony of Barry W. Wood Jr., James B. Gainer, Todd W. Amold, Tony R. Adcock,
William Don Wathen Jr., Charles R. Whitlock, Sandra P. Meyer, Theodore E. Schultz,
Richard G. Stevie, Christopher D. Kiergan, Judah L. Rose, James M. Lefeld, James S.
Northrup, Daniel L. Jones, and Paul G. Smith. Duke filed supplemental direct testimony
of witnesses Smith, Schultz, and Stevie on September 16, 9.008.

Motions to intervene were filed, on various dates, by the Ohio Energy Group
(OEG); the Ohio Consumers' Counsel (OCC); the Kroger Company (Ifroger); the Ohio
Environmental Council (OEC); Industrial Energy Users - Ohio (IEU); the city of Cincinnati
(Cincinnati); Ohio Partners for Affordable Energy (OPAE); Constellation NewEnergy, Inc.,
and Constellation Energy Conunodities Group, Inc. (jointly, ConsteUation); Dominion
Retail, Inc. (Dominion); Communitfes United for Action (CUPA); the Sierra Club, Ohio

87



08-920-EL-SSOet al. ,5-

Chapter (Sierra); the Natural Resources Defense Council (NRDC); National Energy
Marketers Association (NEMA); Integrys Energy Services, Inc. (Integrys); Direct Energy
Services, LLC (DES); the Ohio Manufacturers' Association (OMA); Greater Cincinnati
Health Council (GCHC); People Working Cooperatively (PWC); the Ohio Farm Bureau
Federation (OkB); the viUage of Terrace Park (Terrace Park); the American Wind
Association, Wind on Wires, and Ohio Advanced Energy (jointly, Wind); the University of
Cincinnati (UC); the Ohio Association of Scliool Business Officials, the Ohio School Boards
Association, and the Buckeye Aesociation of School Administrators (jointly, Schools);
Morgan Stanley Capital Group, fnc. (M.SCG); and Wal-Mart Stores East, LP, Sam's Club
East, and Macy's Inc. (jointly, the Commercial Group). All of such motions were granted?

On August 5, 2008, the attomey examiner assigned to the proceedings issued an
entry, setting a procedural schedule, including a technical comference and an evidentiary
hearing, the latter of which was set to commence on October 20, 2008. In addition, the
examiner annomleecl that local public hearings would be estabtished by subsequentantry.
On August 26, 2008, OCC, OEC, and OPAE jointly filed a motion for the setting of local
public hearings. The movants specificaIly asked that three public hearings be scheduled
during November or early December in Cincuutati, Mason, and Middletown. On that
same day, the same movants filed a separate motion asking the.Commission to grant a 60-
day continuance of the evidentiary hearing date and an extension of the discovery
deadline or, in the alternative, a 15-day continuance and extension. Duke filed a
menwrandum contra the motion for the continuance and extension, on August 29,2006,
and the movants replied on September 4, 2008. On September 5, 2008, the examiner ruled
on the motion, agreeing to continue the evidentiary hearing until November 3, 7A08, and
to extend the procedural schedule.

On September 17, 2006, the examiner issued an entry scheduling two local public
hearings. On September 19, 2008, OCC filed another motion for a continuance and an
extension of time. In this motion, OCC requested a 30-day continuance and extension or,
alternatively, an order compelling discovery. On September 22, 2008, OCC, Sierra, NRDC,
and CUPA filed a joint interlocutory appeal and request for certification, asserting that the
local public hearing schedule established by the examiner allowed for only 20 days' notice
and that such notice was insufficaent. Duke filed memoranda in opposition to the motfon
for the further delay in the hearing and to the interlocutory appeal, on September 19 and
22, 2008. OCC replied to the memorandum in opposition to the motion for continuance.
On October 1, 2008, the examiner den[ed the motion for the continuance, granted OCC's
motion to compel discovery, denied the appepants' request for certification, and scheduled
an additional local public hearing.

CUFA fiied its motion to inMrvene beyond an established deadline, together with a motton fur ieave to
file out of time. Such motion is hereby granted, togethec with its motion to intervene.
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On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed a motion to
stay negotiations between Duke and the other parties to the proceedings. Duke opposed
on October 3, 2008. The movante replied on October 8, 2008. The examiner did not issue
sueh a stay. However, on October 15, 2008, the examiner did alter the schedule to allow
additionai time for negotiations, retaining November 3, 2008, as the date for
commencement of the evidentiary hearing. Also, on October 21, 2008, OCC requested an
extension of time to file intervenor testimony, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request of Duke, on October
31, 2008.

On October 27, 200B, Duke filed a stipulation and reeommendation and an
addendum to that stipulation. The stipulation was signed by Duke, staff of the
Commission, PWC, GCHC, Integrys, NRDC, Sierra, CUFA, Conatellation, OPAE, OEC,
Kroger, OCC, OEG, OMA, and the Commercial Group? A separate addendum between
Duke and CUPA was also filed on October 27, 2008. On November 10, 2008, Cincinnati
filed a letter indicating that it was joining the stipulation. On November 19, 2006, Terrace
Park sirailarly advised the Com,,,iskon that it was joining the stipulation. Although OCC
signed the stipulation, it reserved one issue for litigation, as discussed in this opinion and
order. IEU did not sign the stipulation and litigated one issue.

Also on October 27, 2008, IEU filed testimony of Kevin M. Murray and the
Commercial Group filed testimony of Michael Gorman. On October 28, 2008, Duke ftled
the second supplemental testimony of witness Smith. Staff of the Commiasion filed
testirnony by Tamara S. Turkenton on October 31, 2008. On November 5, 2008, OCC filed
testimony by Wilson Gonzalez and IEU f"iled supplemental testimony by Kevin Murray.

The first local public hearing was held on October 7, 2008, at Cincinnati State
Technical and Community CoIIege. At that midday hearing, held before Alan R. Sehriber,
ehairman of the Commission, and Valerie A. Lemmie, comm9ssioner, eight witnesses
testified. Although most expressed opposition to rate increases, they also enoouraged
energy consarvation and renewable energy and discussed affordability, rational rate
structure, infrastruchire repairs, and responses to emergencies. The second local public
hearing, before Chairman Schriber, was held on October 7, 2008, In the evening, at the
Union Township Civic Center, At that hearing,17 witnesses testified in opposition to the
proposed rate case. The witnesses expressed concern that rate increases would be hardest
on customers with fixed incomes, suggested that rate increases should only be granted if
the economy and customer service improve, and opposed using rate increases to fund
infrastructure improvements. The final local public hearing was held on October 15, 2008,
before Chairman Schriber, in the evening, at the Lakota East High School. Pifteen

2 Wai-Mart Stores Bast LP aleo eigned Individually but is Included within the Comrnerclal Group.
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witnesses testified, expressing opposition to rate increases and concems regarding
reliability; competition, energy sources, billing, and low-isicome programs.

The evidentiary hearing occurred on November 10, 2008. At that hearing, the
examiners adniitted, without cross-examination, the testimony of Duke's witnesses
Adcock, Arnold, Gainer, Kiergan, Lefeid, Meyer, Rose, Wathen, Whitlock, and Wood.
Witnesses Jones, Schultz, Smith, and Stevie appeared at the hearing, on behalf of Duke,
and were cross-examined. Tamanx Turkenton testified on behalf of staff, Kevin Murray
testified on behalf of 1EU, and Wilson Gonzalez testified on behalf of OCC.

Following the hearing, Duke, OEC, OEG, IEU, OCC, and staff submitted initial
briefs on November 17, 2008. Staff, OCC, iEU, OEC, and OEG filed reply briefs on
November 26, 2008.

II. DISCUSSION

A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of enauring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing Duke's application, the
Commission is cognizant of the challenges facing Ohioans and the electric power industry
and will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by SB 321.

Section 4928.02, Revised Code, states that it is the policy of the state, inter alia, to:

(1) Ensure the availability of adequate, reliable, safe,. effrclent;
nondiscriminatory, and reasonably priced retail electric service.

(2) Ensure the availability of unbundled and comparable retail electric
service.

(3) Ensure diversity of electric supplies and suppliers.

(4) Encourage innovation and market access for cost-effective supply-
and demand-side retail electric service, induding, but not limited
to, demand-side management, time-differentiated pricing, and
implementarion of advanced metering infrastructure.

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distnbtttion
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systems in order to promote both effective customer choice and
performance standards and targets for service quality.

(6) Ensure effective retail competition by avoiding anticompetitive
subsidies.

(7) Ensure retail consumers protection against unreasonable sales
practices, market deficiendes, and market power.

(8) Provide means of giving incentives to technologies that can adapt
to potential environmental mandates.

(9) Encourage implementation of distributed generation across
customer classes by reviewing and updating rules on issues such as
interconnection, standby charges, and net metering.

(10) Protect at-risk populations, including when considering
implementation of new advanoed energy or renewable energy
resource.

-8-

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that, tieginning on January 1, 2009, electric uti.lities must provide customers with an SSO,
consisting of either an MRO or an ESP. The SSO is to serve as the electric utility's default
SSO. The law provides that electric utilities may apply simultaneously for both an MRO
and an ESP; however, at a minimum, the first SSO applieation must Include an application
for an ESP. Section 4928.141, Revised Code, specificaily provides that an SSO shall exclude
any previously authorized allowances for transition costs, with such exclusion being
effective on and after the date that the allowance is scheduled to end under the electric
utility's rate pian. In the event an S90 is not authorized by January 1, 2009, Section
4928.141, Revised Code, provides that the current rate plan of an electric utility ehall
continue until an S90 is authorized under either Section 4928.142 or 4928.143, Revised
Code.

Duke's application in these proceedings proposes an ESP, pursuant to Section
4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, also requires
the Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of generai circulation in each county in.the electric utility's certified territory.

Section 4928.143, Revised Code, sets out the requfrements for an ESP. Under
paragraph (B), an ESP must include provisions relating to the supply and pricing of
generation service. The plan, according to paragraph (B)(2) of Section 4928.143, Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable allowance
for certain construction work-in-progress (CWIP), an unavoidable surcharge for the cost of
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certain new generation facilities, certain charges relating to customer shopping, automatic
increases or decreases, provisions to allow securitization of any phase-in of the SSO price,
provisions relating to transmfssion-related costs, provisfons related to distribution service,
and provisions regarding economic development.

The statute provides that the Commission is required to determine whether the
ESP, including its pricing and all other terms and conditions, including deferrals and
future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under an iviRO. Section 4928.143(C)(1),
Revised Code. In addition, a surcharge for CWIP or for new generation facilities may not
be authorized if the benefits derived for any purpose for which the surcharge is
established are not reserved or made available to those that bear the surcharge. Section
4928.143(B)(2)(c), Revised Code.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Sections 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does provide for a
phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus mrrying charges on that
amount. It also must authorize collection of the deferrals through an unavoidable
surcharge.

The Commission has adopted new rules concerning B.SOs, corporate separation,
and reasonable arrangements for elecaric utilities, pursuant to Sections 4928.14, 4928,17,
and 4905.31, Revised Code 3

B. Summary of the Application and Stipulation

Duke's application in these proceedings notes Governor Strickland's objectives of
ensuring affordable and stable energy prices, attracting jobs to the state through an
advanced energy portfolio standard, modernizing Ohio's energy infrastructure, and
empowering consumers to make reasonable energy choices through transparent processes
and states that it accomplishes the goal of favoring relfable generation service at
reasonable prices for all energy consumers. Duke explains that the proposal is its best
effort to provide relatively stable prices whil.e maintaining a financlally viable utility.
Summarizing the major elements of its proposed ESP, Duke points out that it includes
dedicated efficient generating assets, reasonably priced capacity additions to reduce its

See In the Matter of Uu AdoPtion of Ruks for Standard Service pjfer, Coryorate Separatton, ReasorwHk
Arrangements, and Tranmicsfon Riden for Eiecerte Iliiltttee Pu.seant to 5ectiona 4928.14, 4928.17, and
4905.3I, Revtsed Code, as amended by Amended Subetitute Senate Bill No, 221, Case No. 08-777-EI.ARD
(Finding and Order, September 17, 2008).
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short position and to supply consumers' future needs, a renewable and energy efficiency
portfolio to meet statutory mandates, and opportunfties to enhance economic
development within Duke's certified territory. Duke believes that approval of its proposal
will allow the continued development of the competitive market, thereby providing
consumers with more choices and greater transparency regarding the SSO price,
enhancing consumers' ability to compare pricing, and facilitating the Commission's
oversight of competitive prices. (Duke Ex. 20, at 1-3.)

Duke proposes a three-year ESP, ending December 31, 2011. According to Duke,
the ESP includes four base components. The first base component is an avoidable price-to-
compare (PTC) charge that would compensate Duke for base generation costs (comparable
to "little g" in Duke's RSP); costs of fuel, emission allowances, energy from renewable
resources, economy purchased power rosts, congestion and loeses, and financial
transmission rights (consistent with the fuel and purchased power tracker, or.FPP, in
Duke's RSP); environmental compliance, homeland security, and changes in tax law costs
(consistent with the annually adjusted component, or AAC, in Duke's RSP); and a
consumer price index adjustment to account for future inflationary pressures on the base
generation component of the PTC. The second base component described in Duke's
application includes an unavoidable system resource adequacy (SRA) charge that would
compensate Duke for market capacity purchases (consistent with the system reliability
tracker, or SRT, in Duke's RSP), for the dedication of capacity for reliabiBty purposes to
retail load in Duke's certified territory (consistent with the infrastrttchve maintenance
fund, or 1MP, in Duke'a RSP), and for capacity newly dedicated to retail load in Duke's
certified territory, including capacity designed to produce renewable energy. Duke's third
base component is an avoidable tranamission cost recovery (TCR) tracker (consistent with
the TCR tracker in its RSP). The fmal component is an unavoidable distribution charge,
consisting of three charges: an infrastructure moder.nix.ation (IM) rider to recover
incremental costs associated with maintaining and modPmizing distribution
infrastructure, including SmartGrid investments, as well as the costs incurred to set up an
electronic builetin board (EBB) to provide consunzers with market choioes; a rider (known
as Save-a-Watt, or SAW) to compensate Duke for its costs incurred to achieve its statutory
energy efficiency mandates; and a rider (known as economic competitiveness fund, or
ECP) to assess prices associated with economic development and mamtenance contracts
approved by the Coavnission. The regutatory transition charges (RTC) would expire on
December 31, 2008, for residential customers and on December 31, 2010, for nonresidential
customers. All riders, according to the application, are subject to adjustment by Duke,
with the approval of the Commission. (Duke Ex. 20, at 46.)

The stipulation signed by many of the partiee to these proceedings specifies that
Duke shaB implement an PSP as set forth in the application, except as modified by the
stipulation. Therefore, we will review the appllcation and the stipulation jointly. This
discussion is not intended as a restatement of all matters that.are included in either the
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application or the stipulation but is, rather, a sununary of those documents. The omission
of any part3cular provision from this summary should not be canstrued as a deletion of
that item from Duke's proposed or adopted ESP.

The stipulation includes a useful summary of the ESP price structure, We will
reproduce it here, in relevant part, and will follow the order of this outline in our
discussion of the proposed ESP.

Generation
Avoidable Generation Charges (first component discussed abovej

Price-totvmpare (PTC)
Base Generatiori (PFC-BG)
Puel, Purchased Power & Emission Allowances (F'f'C-PPP)
Annually Adjusted Component (PTC-AAC)

Unavoidable Generation Charges (second component dtscussed above]
System Resource Adequacy (SRA)

Capacity Dedication (SRA-CD)
Market Capacity Purchases (SRASRT) [avoidable in some cases]

Regulatory Transition Charge (RTC)

Transnussion [third component diseussed above]
Avoidable Transntission Charge (TCR)

Distribution [Unavoidable] [fourth component discassed above]
Infrastnacture Modemization (DR-IM)
Energy Efficiency (DR-SAW)
Economic Competitiveness Fund (DRECF)

(Jt. Ex. 1 at Attachment 1.) We would also note that certain riders were proposed in the
application but were not induded intlte agreed-upon price structure that tlte stipulating
parties submitted for our consideration. Those omitted riders will not be dtacuseed in
detail below and are not part of the structure that. we are approving in this opinion and
order.

1. Generation Riders

(a) Base Generation

The base generation price rider (PTC-BG), according to the application, is the
Commission-approved unbundled generation price, less the RTC, and would be adjusted
to compensate Duke for generation production, assoaated operation and maintenance,
and the dedication of edsting generating assets (including fuel). Those adjustments
would include avoidable capacity charges, rather than adjusting the unavoidable capacity
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dedication rider. As stated in the applicatiom, this approach is an effort by Duke to assist
in the development of the competitive retail electric service merket by minimizing
unavoidable charges. Similarly, Duke proposes to move its historic fuel and emission
allowance prfce out of PTC-BG and into Rider PTC-FFP in order to increase transparency
for consumers. (Duke Ex. 20, at 7-8)

The stipulating parties modified the proposal, relative to FTC-BG. The stipulation
provides that pTC-BG would reflect the unbundled generation rate approved in Case No.
99-1658-EL-ETF, less the RTC, provided that the RTC for residentlal customers would be
eliminated on December 31, 2008, and for nonresidential customers on December 31, 2010.
It also states that the costs assoaated with frozen fuel, purchased power, and emission
allowances currently recoverable in "little g" (i.e., 1.2453 cents per fdlowatt hour [k4vH])
should be transferred to Rider PTC-FPP but that such transfer would not increase the total
price charged to customers. The stipulation also provides for specified base generation
charge increases for all customers on January 1 of 2009 and 2010 and for nonresidential
customers on January 1, 2011. (Jt. Ex,1 at paras. 2, 3.)

(b) Fuel, Purchased Power & Emission All.owances

The application describes rider PTC-FPP as a continuation of its currertt FPP rider,
recovering all fuel and economy purchased power coshs; any custs for envirotunenta!
emission allowances, including but not limited to SOz, NOx, carbon, and/or mercury
emission allowances; and renewable energy costs. Further, Duke asserts that it will. move
certain costs that are currently embedded in the generation charge into this rider, in order
to create a more complete and transparent Rider PTC=FPP, Oake proposes to continue the
quarterly adjustment of this rider, although it also asks for authority to make interim
updates as necessary to minimize significant over- or underrecovery. Duke suggests that
it submit to an audit, with due process, on or about June 1 of each year, in order to review
the prior year'a PTC-FP'P rider. (Duke Ex. 20, at 8-9.)

The stipulating parties agree that Rider PTC-FPP should reflect the transfer of
frozen fuel, purchased power, and emissfon allowances currently included in the frozen
base generation rate. Under the slipulation's provisions, the PPC-FPP rider ahould
include an allocation, as of the date the stipulation was docketed, of the actual delivered
cost of fuel under existing fuel and transportation agreements; the actual oost of net
purchased power, ineluding gairts and losses result9ng from the settlement of forward
power contracts; and SOz and NO^ emission allowance inventories proporlfonal to the
expected generation share needed to serve Duke's YfC-FPP rider customers. Noting that
recent court rulings are unclear as to the NO, emission allowance inventory, the
stipulating parties agree to allocate that inventory, and any other emission allowance
inventory established during the FSP period, in proportion to the expected generation
share needed to serve puke's rider PTC-FPF customers, as of the date the allowances are
granted to Duke. The parties agree that an actively managed commodity portfolio
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consisting of fuel, SOz, and NOx emission aliowances, Duke-owned and dedicated
generation, and purchased power will be maintained, with the objective of providing a
least-cost energy supply for the PTC-FPP castomers, with the associ.ated costs, gains, and
losses flowing to those customers. Duke agrees, in the stipulation, to make a filing, during
the first quarter of 2009, to propose the manner of any true-.ups of rider P'['C-FPp revenues
and coats through December 31, 2008, and that such filing will be subject to due process
and will include an audit for the 18-month period ending December 31, 2008. That audit
would be conducted by an independent third-party auditor or staff, at the Commission's
diacretion, with Duke funding the audit and receiving obst recovery through rider PTC-
FPP, as approved by the Commission. Annual audit filings would also be made during
the first quarter of subsequent years. The parties also agree that, in order to maintain
consistency with the current process, M1804 costs for net congestion and losses shatS be
recovered through rider PToC-FPP, including. the net revenue received from financial
transmission rights and auction revenue rights. F'mally, the stipulating parties agree to
recommend that the Commission grant Duke's request for a waiver to permit sueh cost
recovery through the avoidable rider PTC-FPP rather than through the avoidable rider
TCR. Qt. Ex,1 at paras. 7-8.)

(c) Annually Adjusted Component

In its application, Duke proposes to continue rider ?TC-AAC to recover incremental
costs associated with environmental compliance, including a return of and on incremental
investment in plant and associated operating expenses, homeland security, and changes in
tax law. The environmental coste, aocording to the application, would include expenses
for reagents, a return of and on capitel expenditures required to increase fuel flexibility,
and, consistent with current practice, a return on CVJIP from the date such expenditures
begin. Adjustments would be made annually, allowing Duke and interested parties
appropriate due process. Duke notes that the calculation would be substantially identical
to the current rider AAC except that Duke would include, subject to the Commission s
preapproval during each annual process, new cost-effective generation projects that are
not required for environmental compliance but that would reduce PTC-PPP costs and
would benefit consumers, (Duke Ex. 20, at 9-10.)

The stipulation notes that rider PTC-AAC will be updated, effective December 1,
2008, subject to the Comntiasion's approval in Case No. 08-1025-EL-UNC. Further, it states
that Duke may request annual updates, subject to due proeeas. The parties to the
atipulation agree that Duke may seek approvai for recovery, through the PTC-AAC or the
PTC-FPP, of oost-effective generation projects not required for environmental compliance
that would improve fuel flexibility, although the stipulating parties reserve the right to
oppose such a request. In addition, Duke agrees to propose to the Commission the
manner of any true-up of rider pTC-AAC reagent revenues and costs through December

4 Midwest Independent System Operator, Inc.
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31, 2008, with such filing to be made during the firat quarter of 2009. The audit, by staff or
an independent auditor, of the period ending December 31, 2008, wiIl be subject to due
process and will be funded by Doke. Qt. Ex. 1 at para. 9.)

(d) Capacity Dedication

Rider SRA-CD, as proposed in the application, is an unavoidable charge that is part
of Duke's system resource adequacy component which, as a whole and with fhe base
generation rate in PTC-BG, is described as allowing Duke to fulfill its provider-0f-last-
resort (POLR) obligations. Duke also contends that the system resource adequacy
component allows Duke to obtain additional capacity on behalf of retail customers, in
order to maintain an adequate long-term supply of capacity and to earn a reasonable
return on its investment. Rider SRA-CD; specifically, is Duke's proposed stated charge for
(a) providing customers first call on its capacity and foregoing the opportunity to sell
capacity currently dedicated through its RSP to the competitive electric service markets;
(b) permitting customers to switch to competitive retail electric service (CRFS) providers;
and (c) assuming the risk assodated with maintaining a reasonably stable capacity price
offer during the ESP period. Duke believes that Its proposai will provide customers a
price that is below market and will, also, provide Duke reasonable compensation for
making those commitments. (Duke Ex. 20, at 11-12,13-14.)

The stipulating parties agree that.the rate of rider SRA-CD is equal to the rate of the
current 1MP rider and will remain constant through the fiSP period. With regard to
avoidability of rider SRA-CD, the stipulation addresses governmental aggregation
customers separately, as discussed below. The stipulation points out that Duke wiII incur
up to $50,00D;400 in operating and maintenance costs at the Beckjord generating station,
beginning in 2009, in order to allow its continued operation. It provides that such costs are
to be deferred and amortized over three years and that such deferral and amortization
expense is included for reoovery through rider SRA-CD. The SRA-CD rider rate will equal
the current rate charged for Duke's rider RvIF under its RSP and wiIl remain constant
throughout the ESP period. (]t. Ex.1 at para. 16.)

(e) Market Capacity Purchases

Duke proposes, in its application, to oontinue its current unavoidable rider SRT,
although moving to a tluee-year planning cycle instead of the current one-year cycle, thus
permitting it to take advantage of opportunities to obtain low-priced capacity beyond the
subsequent year. It asks that the annual due prooess and quarterly fiiings associated with
the SRT continue, as rider SRA•SRT. Duke suggests that, because system reliability is
paramount, it will continue to purchase capacity necessary to maintain an offer of firm
generation service and to provide default service to all consumers in its certified territory.
Duke explains that it currently purchases 115 percent of the capacity necessary to serve all
its load, whether switched or unswitched, and that it would continue to obtain the higher

97



O8•920 EI.rSSOet al. -15-

of the Commission's or MISO's planning reserve requirements. According to the
application, Duke would make such purchases from its then-available gas-fired generating
assets not previously used and useful, where such purchases are economic, subject to
staff's audit. Duke points out that such assets have always been merchant plants and have
never been included in its rate base. (Duke Ex. 20, at 12-13.)

The stipulation addresses a number of aspects of the SRA-SRT. It specifies that the
SRA-SRT may include the recovery of market capacity purchases for any duration up to
three years, with Commission approval, and that Duke must solicit for capacity in an
open, nondiscriminatory, and competitive manner. Duke is required, under the
stlpulation, to award capacity contracts to the lowest and best offer submitted. The
stipulation also provides that rider SRA-SRT may include compensation for capacity
owned by Duke or its affiliates that has never been used and useful in serving Duke's load,
provided that compensation for that capacity must be determined through offer
solicitation by Duke using one of two methodologies: Compensation may equal the
lowest offer price for the capacity pursuant to an open, nondiscriminatory, and
compelitive offer solicitation process or, if there are no offers for capacity other than from
Duke, then Duke ivill be compensated at the price of the Iast, actual, competitively priced,
arm's-length transaction. The stipulation clarifies that it does not require Duke to solicit
bids through a formal request for proposal process overseen by an independent third
party. Duke is required, under the stipulation, to implement a tariff to compensate
nonresidential customers with qualified backup generating fadlities for the use of such
facilities, as needed to maintain reliable generation service, with compensation for that
capacity not to exceed the average price per kilowatt for capacity puzchases that are
recoverable in rider SRA-SRT. The stipulation clarifies that such capacity would count
toward Duke's market capacity purchases and the compensation paid for that capacity
would be recovered through rider SRA-SRT. Duke agrees to make a filing, during the first
quarter of 2009, to propose the manner in which rider SRA-SRT revenues and costs
through December 31, 2008, would be trued up, including an audit of the 18-month period
ending December 31, 2008, to be paid for by Duke and the costs of which would be
recoverable, with Commission approval, through the SRA-SRT, (Tt. Ex.1 at para.10.)

Under the stipulation, rider SRA-SRT would be avoidable for all nonresidential
customers who agree not to return to the standard service offer for the remainder of the
three-year term of the ESP, with that agreement documented by oontract or, as approved
for the RSP, by a two-page form or specified telephonic approval process. In addition, the
stipulating parties would allow those customers to receive a shopping credit equal to six
percent of the current "little g" (which is an amount that is equal to the cost of rider SRA-
CD). However, such customers could return, according to the stipulation, only by paying
115 percent of Duke's generation. charges, along with 100 percent of transmission and
distribution riders, but would not be subject to any minimum stay. Nevertheless, under
that stipulation provision, a mercantile customer, as defined in Section 4928.01(A)(19),
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Revised Code, that retums to Duke between May 15 and September 16 of any year, is
required to remain on Duke's SSO service for twelve eonsecutive billing periods or risk
being charged an exit bee by Duke. In addition, the stipulation excepts, from the 115
percent requirement, nonresidential customers who are, as of September 30, 2008,
purchasing CRES service under a contract that expires on or after January 1, 2009, if such a
customer notifies Duke at least 60 days prior to the expiration of their current contract
(including extensions) that it Intends to enrolt in the 5SO. Finally, the stipulation proposes
that nonresidential shoppers who enter into a CRES contract after December 31, 2008, may
enroll in Duke's SSO after the expiration of the ESp only if they provide Duke with noftce,
at least 60 days before January 1, 2012, of their desire to enroll in the SSO at the expiration
of their contract, including extensions. (jt. Ex. I at pares.10.f,17,18, 20.)

The stipulation also continues the RSp's provision that nonresidential shoppers
(including those in a governmenta( aggregation) may return to the SSO price at any time
without notice if they choose to pay rider SRASRT and waive the shopping credit. (Jt. Ex.
1 at paras, 17,20.)

(f) Regulatory TransitionCltarge

The application proposed the eliaiination of the RTC for alt resident€al customers on
December 31, 2008, and for nonresidential customers on L7eoember 31,2010. This was left
unchanged by the stipulation. (Dake Ex. 20, at 6; Jt. Ex.1 at para. 2.a, b.)

2. Transmission Rider

The application proposes a TCR rider s'vnflar to the current TCR rider, noting that
transmission charges remain fully regulated by the Comnussion but are fuA.y avoidable, as
CRES providers also must provide transmission service for their customers. Because Duke
intends to maintain its current cost recovery structure, to the extent necessary Duke
requests a waiver of Appendix (B) of Rule 4901:1-35-03, Ohio Administrative Code
(O.A.C.). (Duke Ex. 20, at 16-17.)5

3. DSatribution Riders

(a) . Infrastructure Modernization

The application describes Duke's proposed rider DR-IM as permitting a reasonable
revenue requirement to maintain distribution system reliability and to purchase and
deploy SmartGrid tedtnology. Duke also antidpates establishing an electronic butlefin
board (EBB), accessible through the internet and by telephone, that would permit Duke, its

The Comniission bebeves that Duke's relerexe is to Rule 4901:I-35-03, O.A.C., as it has been adopted by
the Commissivn in Case 06-777-HL-0RD. That rule is not yet effective. 7herefom, no waiver ts currently
necessary. Duke may request a walver, if and when the proposed nile becomes effective.
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castomers, and CRES providers to participate in the CRES market through transparent
price offerings by allowing Duke and CRES providers to post market prices for
consideration by customers. The application provides that any customer who switches to
an ESB-posted price would be required to remain at that EBB•posted price, or to receive
service from a CRES provider, for the duration of the ESP. The anticipated $9,000;000 cost
of establishing the EBB service wouid be recovered through rider DR-TM as an
unavoidable charge. (Duke Ex. 20, at 18-19.)

In the atipulation, rider DR-IM is to be initially set at zero and is recommended for
approval only with regard to the proposed deployment of SmartGrid, Diike's gas furnace
program, and, if subsequently approved by the Commfssion, the EBB.6 The stipulation
states that cost recovery for the SmartGrid project would be on a cost-per-meter basis, with
all annual, second-quarter adjustments of rider DR-IM being subject to due process. The
cost recovery process for the gas furnace program would, under the stipulation, remain as
it currently is approved under rider DSM, thus having no effect on customers' rates. The
stipulating parties state that rider DR-IM should be adjusted following the effective date of
the Commission's order in Duke's next base electric distribution rate case to reflect the
amount of SmartGrid, EBB, and gas furnace program costs, if any, that are induded in
base rates. The stipulation also ineludes projections of fnvestments in 8martGrid
depioyment, as well as operating costs net of savings and revenue requirements through
2014. The parties to the sttpalation propose that, for each annual rider DR-IM filing, 85
percent of the annual SmartGrid revenue requit'ement would be allocated to residential
customers and recovered through a monthly price per meter. Similarly, nonresidential
customers served on the distribution system (excluding llghting) would be allocated the
remaining 15 percent, to be recovered through a monthly price per meter, based on the
currently approved, weighted average customer charge. Such monthly charges are agreed
not to exceed $0.501n 2009, $1.50 in 2010, $3.25 in 2011, $5.25 in 2012, $5.50 in 2013. (Jt. Ex.
1 at para. 11.)

Duke agrees to accrue post-in-service carrying clwrges at the most recently
approved weighted average cost of ]ong-ternt debt and to defer depreciation and
operating costs from the date the expenditures are incurred until they are induded for
recovery in rider DR-IM. The parties also agree to the regulatory asset accounttng
treatment for replaced meters, as described in the application, for which reoovery would
be made through existing depredation rates, as amended from time to time. Duke would,
according to the stipulation, make an annual filing in which it would include the projected
deployment and implementation plan for the current year, including its deaign
requirements, performance, goals, metrics, and milestones. The stipulation states that staff
would audit and verify the previous year's costs and system performance levels, together
with an overview of the following year's plan, which information would be shared with

6 Stipulating parties who were not parties to Cm No. 0691-8L-UNC express no opinion as to retenrion
and funding of the gae fumace program.
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OCC contemporaneously with staff. The stipulating partfes agree that the 2010 review
would include a mid-deployment program summary and review and that the 2011 review
would include progress through 2010, including expenditures, deployment program
summary, and review. Duke also agreed to outline deployment milestones, system
performance levels, customer benefits versus the plan, deployment lessons learned, an
updated allocation of the annual distribution revenue requirement, and the desirability of
program continuation beyond 2011. Qt, Ex.1 at para.11.)

The parties also agreed that Duke should oonvene a worldng groupnr collaborative
process to explore opportunities to maximize the benefits of the SmarlGsid inveslatent,
that it would focus initially on deployment on circuits in high density areas with a high
percentage of inside meters, and that it would deploy the technology in the village of
Terrace Park during 2009. Because the etipulating parties expect that system reliability
will be enhanced by SmartGrid deployment, Duke agrees on improved reliability targets
and the parties agree that Duke may request suspension of deployment if it meets the
deployment commitments but reliability does not improve as expected. Ffnafly, the
stipulating parties note that, as a combination gas and electric utility, Duke has also
addressed SmartGrid issues relating to the gas distribution portion of its business and that
Duke may apply to the Commission for approval of altematives to certain provisions in
the stipulation. (jt. Ex.1 at para. 11.)

With regard to the proposed EBB, the stipulating parties agree only that Duke will
initiate a collaborative process to establish an EBB as generally proposed in the application
and note that the EBB would be an open access platform that is cnmpetitively neutral and
may utilize a third-party independent operator. The design and cost of developing and
maintaining the EBB shall be discua9ed in the collaborative process and, to the extent the
Commission approves such cost recovery, the EBB will be developed and the actual costs
incurred to develop the EBB shall be recoverable through Rider DR-Avl or otherwise as
agreed upon. (Tt. Ex.1 at para,19.)

(b) Energy Efficiency

Duke's application describes the company's desire to take an aggressive approach
to energy efficiency program design, implementation, development, and cost recovery,
proposing the establishment of rider DR=SAW (save-a-watt) as a replacement for the
current rider DSM. Duke statea that DR-SAW wouid permit it to increase its energy
efficiency research and development efforts and would permit CRES customers to
participate in efficiency progranms. In order to encourage implementation of energy
efficiency measures by low-income customers, Duke also seeles approval of a pilvt
program that would protect up to 10,0001ow-inoome customers from the impact of Duke's
rate design proposai. (Duke Ex. 20, at 19-20.)
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The stipulation states that rider DR-SAW should be implemented by January 1,
2009, and specifies that the current rider DSM should be eliminated at the same time, with
the older rider being reconciled and subjected to a final true-up and with any true-up
amounts being added to or subtracted from rider DR•SAW. Energy efficiency programs
that had been approved under rider DSM would continue, pursuant to the stipulation,
with the same reporting and program approval requirements as are currently in effect,
whicli include due process and an opportunity for a hearing. The stipulation provides that
the DR-SAW true-up would oecur in the second quarter of 2012.

Pointing to Section 4928.66(AX2)(c), Revised Code, the stipulating parties agree that
mercantile customers with a minirnum monthly demand of three megawatts (MW) at a
single site or at multiple, aggregated sites within Duke's territory may take certain aCtions
to be exempted from payment of rider DR-SAW if they commit their demand response or
other such capabilities to Dake's energy efficiency and demand reduction programs.
Under the stipulation, in order to qualify for exemption, the applicant customer must
demonstrate to the Commission that it has undertaken or will undertake self-directed
energy efficiency and/or demand reduction programs that have produced or will produce
annual percentage energy savings and/or peak demand reductions equal to or greater
than the applicable statutory annual percentage energy savings and/or peak demand
reduction benchmsrks to which Duke is subject.

The stipulating partiea also agree that Duke will apply to the Convnission for
approval of DR-SAW programs other than those set forth in the application in these
proceedings, with programs being developed by Duke or through a collaborative. With
regard to allocating of nonresidential rider DR-SAW recovery between distn'bution and
transmission service customers, the stipulation states that the allocation of distribution
revenues approved in Duke's most recent electric distribution rate ease would be
followed. The stipulation sets forth, as an incentive to Duke for achieving energy
efffciency above the statutory mandate, additional levels of return on investment on the
program costs based on the level of efficiency achfeved. The stipulating parties also agree
that Duke will develop a nonresidential interruptible tariff as an energy efficiency option,
which program will be submitted to the Commission for approval. Duke also agrees to
work with OMA to establish an energy effieiency manufacturing eoAaborative and to
provide that collaborative with an investor-funded contribution of $100,000 per year for
research and development of energy efficiency programs for manufacturers. According to
the stipulation, all demand response program participation requiremente wiil be
consistent with MISO's load serving entities planning reserve requirements. Finally, the
parties agree that, if the Commission adopts a decoupling or straight fixed variable rate
design, Duke will discuss and implement appropriate adjustment to its recovery of lost
margins under rider DR-SAW. (Jt. Ex. 1 at para. 13.)
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(c) Economic Competitiveness Fund

Duke's application proposes the establishment of a rider for an economic
competitiveness fund, rider DR-ECF, that would permit Duke and the Commission to
support public and private economic development, including green infrastruchue for
public entities and public renewable energy projects, as well as public and private job
creation and job retention initiativss and requests by business customers for generation
service discounts. The application suggests that the Commission would review contracts
or grants where Duke seeks recovery of costs through rider DR-ECF. The rider would be
adjusted quarterly and would be audited annually, according to the application. (Duke
Ex. 20, at 21-22.)

The stipulating parties agree that Duke should be authorized to recover, through
rider DR-ECF, delta revenues associated with reasonable arrangements, to the extent
individually approved by the Commission They also recommend that the Commiseion
approve an econonlic development contract with the city of Cintinnati under Section
4905,31, Revised Code, Qt. Ex.1 at paras.14-15.)

4. Other Matters

(a) Corporate Separation

Duke points out, in its application, that it is operating under a corporate separation
plan approved by the Commission in prior cases and that the Commission has granted it a
waiver such that it is not required to transfer its generating assets prior to Decembea 31,
2008. In the application, Duke asks for approval to transfer its generating assets to an
affiliated entity or entities that witl directly or indirectly own or have rights to the capacity
of the units. (Duke Ex. 20, at 23-25.)

The stipulation states that Duke's corporate separation plan shall remain in effect as
filed in these proceedings, except ttwt Duke niay transfer to an affiliate or sell to an
unaffiliated party five gas-fired generating assets, with such transfer subject to approval
by the Federal Energy Regulatory Commission (FERC), if neoessary. Further, Duke agrees
to withdraw, from these proceedings and from FERC, its request to trausfer its previously
used and useful assets. However, the stipulation notes that Duke may subsequently file
an application for a transfer to be effective no earlier than January 1, 2012. (ft. Ex. I at
para. 26.)

(b) Market Price

Duke's application notes that its witnesses testify that the ESP price is less than the
price would be under a market option. (Duke Ex. 20, at 25-26.) The stipulation
rewmmends that the Commission fmd that the ESP price, tenns, and conditions, including
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deferrals and future recovery of deferrals, as modified by the stipulation, is more favorable
in the aggregate than the expected results that would otherwise apply under Seetion
4928.142, Revised Code. (jt. Ex. I at para. 27.)

(c) Excessive Eamings

Duke's application also states that its witnesses address the fact that no ESP
component materially affects Duke's earnings and, also, propose a test to determine if
Duke's earnings are significantly excessive at the end of each year of the E5P. (Duke Ex.
20, at 25-26.) The stipulation proposes that, beginrting in 2010, and by May 15 of each year
covered by the stipulation, the. Commission implement a signifi.cantly excessive earnings
test as set forth in the stipulation by the parties, Qt. Ex.1 at para 25.)

(d) Governmental Aggregation

The application notes that there currently no active governmental aggregators in
Duke's certified territory and that, therefore, there are no phasain charges allocated to
consurners in such groups: According to Duke, because the law pertnits govemmental
aggregators not to receive "standby service" but lacks a definition of that term, it proposes
to credit governmental aggregation tustomers five percent of its SRA-SRT and SRA-CD
rider charges as a proxy for the standby service charge that should be avoidable by
governmental aggregators. (Duke Ex. 20, at 26-27.)

In the stipulation, residential and nonresidential customers in governmental
aggregations are treated separately. With regard to nonresidential customers in
govemmental aggregations, the stipulation provides that they can avoid the SRA-SRT and
receive a shopping credit equal to six percent of "little g" (an amount that is equal to the
cost of rider SRA-CD) if the aggregator provides 1?uke with 60 days' notice of its intent to
maintain the aggregation tihroughout the n:mainder of the ESP period and agrees that
returning nonresidential customers wiil pay 115 percent of Duke's generation charges.
Residential customers in governniental aggregations are not allowed to avoid rider SRA-
SRT or receive the shopping credit, but are allowed to return to the ESP pricing at any
time. The parties to the stipulation speciiirally agree that Duke "does not assess a separate
charge for standby service or default service." (Jt. Ex. I at paras.17, 20, 21.)

(e) Assistance to Certain Customers

Duke agrees, in the stipulation, that it will incxease funding for home energy and
weatherization contracts during the E,SP to $1,000,000 per year. It also agrees to contn'bute
$50,000 per year, through 2011, to a specified nonprofit organization in Duke's certified
territory to be used for distributing fans and/or air conditioners to qualifying customers.
Additionally, Duke agrees to contttbute $700,000 each year for the benefit of electric
customers who are at or below 175 percent of the poverty level and who do not participate
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in the percentage of income payment plan program. Finally, Duke also agrees with CUFA
to provide $100,000 each year through 2011 to fund an energy education program. (Jt. Ex.
1 at paras. 22, 23, 34, addendum.)

(0 Withdrawal of Certain Riders

Duke's application requested approval of an avoidable inflation adjustuient r'.der.
Duke propose(i an increase of three percent annually. (Duke Ex. 20, at 10-11.) The
stipulation provides for Duke to withdraw its request for Rider FTC-IA. Qt. Ex.1 at para.
5.)

Duke had also applied for approval of an unavoidable rider to recover certain costs
of newiy dedicated capacity. (Duke Ex. 20, at 1416.) The stipulation provides for
withdrawal of that request, with the stipulating parties recommending that the
Commission authorize Duke to make market purchases with the objective of filling its
short capacity position in a least cost rnanner, with cost recovery through the SRA-SRT,
Qt. Ex. I at para. 24.)

(g) Continuation of Rider GP

The stipulation states that Duke's current rider GP, covering its GoGreen program,
should be extended through 2011, rather than expiring at the end of 2008 as currently
scheduled, with certain plans for revision. (jt. Ex. 1 at para. 31.)

C. Consideration of the Stipulation

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedinga to enter into
a stipulation. Although not binding on the Conunission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel v. Pub. Util. Comm., 64 Ohio St.3d

123, 125 (1992), citing Akron v. Pu6. Util. Comm., 55 Ohfo St2d 155 (1978).

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &
Electric Co„ Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case

No. 93-230-TP-ALT (March 30, 1004); Ohio Edtson Co., Case No. 9169B-EGFOR, et af.
(December 30, 1993); Cleveland Electrie Ilium. Co„ Case No. 88-170-ETrAIR Qanuary 30,
1989); Restlrtement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EIrUNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In cortstdering the reasonableness of a sttpulation, the Commission
has used the following criteria;
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(1) is the settlement a product of serious bargaining among capable,
knowledgeable parties?

(2) Does the settlement, as a package, benefit ratepayers and the public interest?

(3) Does the settlement package violate any important regtilatory principle or
practice?

The Supreme Court of Ohio has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. lmJus,
Energy Consumers of Ohio Power Co. v. Pub. L(til. Comm., 68 Ohio St.3d 559 (1994) (cittng
Consumers' Counsel, supra, at 126). The court stated in that case that the Conunission may
place substantial weight on the tenns of a stipulation, even though the stipulation does not
bind the Commission (Id.).

We will first analyze the two substantive issues that are specificaUy asserted by
certain of the parties and then will proceed to consider the Three criteria just descrribed.

1. Specific Issues Raised by Parties

(a) Residential Governmental Aggregation Customers

OCC raises an issue regarding POLR charges and residential castomers of
governmental aggregations.

(1) Goveming Law

Section 4928.143, Revised Code, allows an electric utility to file an application for an
ESP. A number of topics that may be inctuded in an FSP are set forth in division (B)(2) of
that section. One of those permissible topics is described, in division (B)(2)(d), as foltows:

Terms, conditions, or charges relating to limitations on customer shopping
for retail electric generation service, bypassability, atandby, back up, or
supplemental power service, default service, carrying costs; amortization
periods, and accounting or deferrals, induding future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty
regarding retail electric serviee.

SB 221 dealt specifically with governmental aggregation in Section 4928.20(j),
Revised Code. The first three sentences of that section are relevant to this issue and are as
follows:
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On behalf of the customers that are part of a governmental aggregation
under this section and by filing written notice with the public utDities
commisaion, the legislative authority that formed or is formirlg that
govemmental aggregation may elect not to receive standby service within
the meaning of division (13)(2)(d) of secfion 492&143 of the Revised Code
from an electric distrfbution utility in whose certified territory the
governmental aggregation is located and that operates under dn approved
electric security plan under that section. .Upon the filing of that notice, the
electric distribution utility shall not charge any such customer to whom
electricfty is delivered under the governmental aggregation for the standby
service. Any such consumer that returns to the utility for competitive retail
elee[ric service shall pay the market price of power incurred by the utility to
serve that consumer phus any amount attributable to the utility's cost of
compliance with the alternative energy resource provisions of section 462g.64
of the Revised Code to serve the consumer.

(2) OCC's position

According to OCC, because it did not agree to the stipulation's provisions with
regard to residential governmental aggregation customers, the "[sitipulation has not
established a course with regard to this issue." Thus, OCC believes that the Commission's
gtandards for approving partial stipulations do not apply. Rather, noting that the burden
of proof in this proceeding should be on Duke, OCC asserts that the Commission may
approve Duke's ESP only if Duke proves it to be more favorable in the aggregate than the
expected results of a market rate offer. (OCC brtef at 3; OCC reply at 3.)

OCC reviews the applicable statutory provisions, beginning with the opporhunity
for governmental aggregators to elect to avoid standby charges. However, although OCC
correctly quotes the statute, it introduces the provision with a descrlption stating that it
allows governmental aggregators to elect to avoid "provider of last resort charges ..."
OCC reaches this conclusion by reading Section 4928.143(B)(2)(d), Revised Code, as a
definitional provision and stating that Section 4928.143(3)(2)(d), Revised Code, "defines
'standby service' broadly to enmmpass provider of last resort service." Thus, OCC
reaches the conclusion that Section 4928200), Revised Code, authorlaes "goverrunental
aggregators to opt-out of most provider of last resort services ...," Prom this
interpretation, OCC determines that residential govemmental aggregation customers
should have the opportunity to elect not to pay the SRA-SRT and to reeeive the six percent
shopping credit that compensates for payment of rider SRA-CD, in retarn for agreeing not
to return to the ESP. Without this opportunity, OCC contends that the proposed ESP
would be discriminatory and would not be more favorable in the aggregate than the
expected results under a marketrate offer. (OCC brief at 4-15; OCCaeply at 4-6,12-14.)
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OCC also disagrees with the stipulation's proxy7 for a market rate upon the return
of a governmental aggregation customer. Although the stipulating parties have set 115
percent of the ESP price as, in essence, a proxy for the market rate that is maztdated by SB
221, OCC believes that residential customers of govemmental aggregations should be
allowed to pay the lower of the actual market price or 115 percent of the ESP price. (OCC
Ex. 1, at 12-13; Tr. at 168;169; OCC brief at 15-16; OCC reply at 14•16.)

(3) Stipulating Parties' Positions

Duke challenges OCC's assertion that Duke has falled to meet its burden of proof
on the issue of whether the ESP is more favorable in the aggregate than a market rate offer,
pointing out that OCC did not disagree with the slipulaHon on this issue. Staff agrees, and
notes that OCC did not include this argument in the issue that it carved out of the
stipulation for litigation. (Duke reply at 6; Staff reply at 7-8.)

With regard to shopping by residential customers of governmental aggregations, it
is Duke's position that the statute does not address the avoidance of riders SRA-SRT and
SRA-CD. Duke contends that OCC nusiurtetprets the statutory provisions and the terms of
the stipulation. According to Duke, the statute does not define the term "standby servlce"
as being "synonymous with POLR obligations." The stipulation, as Doke points out, deals
with standby service charges separately from provider of last resort obligations, meaning
that they are not synonymous. As Duke sums up, "although govenunental aggregators
may avoid charges for standby service pursuant to [Section 4928.20, Revised Code], they
cannot similarly, and by statute, avoid charges for [Duke's) POLR obligatiosu. Thus the
OCC cannot compel such a result here." (Duke brief at 16; Duke reply at 6-7.)

Staff also submfts that OCC's statutory interpretation is in ersor and that the
"standby" charges that the statute makes avoidable cannot be equated with POLR
requirements, Staff points out that Section 4928.20Q), Revised Code, refers only to the
avoidance of charges for "standby service within the meaning of division (B)(2)(d) of
section 4929.143 of the Revised Code..." The cited division, it says, is not a defirition of
"standby service," as suggested by OCC but is, rather, "part of an extensive listing of
things that can be included in an ESP," To interpret the meaning of "standby service'
staff chooses to look to the term's use in a different section. It points out that "standby
service" is used in Section 4928.02(K), Revised Code, to refer to charges imposed by
utilities on customers who rely on distributed generation to compensate the utility for
standing by in case the customer's equipment fails. Staff believes that its interpretatlon
avoids paradoxical problems that would exist if we adopted OCC's reading of the
statutory language. (Staff reply at 2-6.)

7 While the stipulation daes rtut rcer to this as a "proxy," we wi0 use flris tem, to more clearly distinguisl+
the stipulation's preset market price from the actualmarket price that OCC believes should be calculated
at the time a residential customer m3ght relum to Duke's service.
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Duke also disagrees with OCC's contention that residential cuatomers of
govemmentai aggregators should be allowed to return at the lower of market price or 115
percent of the ESP price. First of all, it notes, this issue was not reserved for litigation. The
applicable footnote in the stlpulation, by means of which OCC noted its reservation of one
issue for litigation, reads, "I'he parties agree that OCC shall have the right to carve out for
litigation the issue of bypassability of charges and shopping credits for residential
government aggregation customers." Thus, the return price is not at issue, according to
Duke. (Duke brief at 16; Staff brief at 13-14; Staff reply at 9.)

On the substance of the issue, Duke notes that OCC provided no definition of a
market price, no proposed market price calculation method, and no estimate of what the
market price might be: Thus, OCC's proposal is, in Duke's opinion, unsubstentiated.
Duke notes OCC's argument that residential customers shouid not be discriminated
against with regard to avoidance of the SRA-SRT and the SRA-CD and points out that,
when it came to the return price, OCC argned in favor of a different treatment of
residential and nonresidential customers. Because the statute, in Duke's approacty does
not require the SRA-SRT and SRA-CD to be avoidable upon request by a governmental
aggregator, Duke believes that it can treat residential and nonresidential customers
differently in thia regard, if the gmups are differently situated. Duke cozttends that,
because residential customers are not in as good a position as nonresidential customers to
make appropriate choices regarding risk, this differential treatment is permissible. (Duke
brief at 16-19; Duke reply at 7-10,)

(4) Comnussion Analyais and Determinat[on

We will first addreas the issue of whether rider SRA-SRT should be avoidable by
residential customers of governmental aggregations and whether those customers should
be able to receive the six percent shopping credit to compennate for payment of rider SRtL-
CD. We agree with OCC that Section 4928.20(f), Revised Code, allows the Commission no
diacretion with regard to the right of governmental aggregations to elect not to receive
standby service and, therefore, to avoid charges for that service. The only question to be
determined in this regard is the statutory interpretation of the meaning of the term
"standby service."

Contrary to OCC's contention, Section 4926.143(f3)(2)(d), Revised Code, is not a
definition of the term "standby service." Rather, as argued by staff, that section Is part of a
lengthy itemization of the provisions that may be included in an PSP. Unfortunately,
although that section includes several similar terms (including "standby service") that
apparently could cover POLR service, the section allowing aggregators to eleet out of
standby service is much more specific. The llst of allowable ESP provisiorui allows for
inclusion of "standby, back-up, or supplemental power service, default service..." The
aggregation section specifies only "standby service" as the service that aggregators may
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elect not to receive. Searching for an implied definition, staff recommends that we look to
a different section within Chapter 4928. While we do not necessarily disagree with staff's
interpretation of the term in the section it reviews, we find it inappropriate to look to a
different section, if evidence of the legislature's intent can be gleaned by considering
subsequent language in the section that we are interpreting. Immediately after directing
that the electric utility shall not charge aggregation customers, if the election has been
made, for standby service, the statute goes on to provide that "[a]ny such consomer that
returns to the ut9lity for competitive retail electric service shall pay the market price of
power incurred by the utility to serve that oonsumer ...:" Section 492820(J), Revised
Code. The legislature had first provided that an aggregation could elect out of an aspect of
the electric utility's service. Then it safd that the electric utility could not charge the
aggregation's customers for that service. This was immediately followed by a descaiption
of the price that the electric utility would therefore be allowed to charge if one of those
customers returned to that service. Clearly, the legislature's intent was that the service for
which the customers were not being charged was the electric utility's standing ready to
serve those customers at the SSO price if they were to choose to return. This statutory
provision, then, must mean that governmental aggregations may elect not to receive that
service and not to pay for it.

OCC rlaims that both rider SRA-SRT and rider SRA-CD would be encompassed by
thfs statutory provision. We wilt review each of those riders in order to determine
whether they fall within the scope of Section 4928.200), Revised Code, as we have
interpreted it. Rider SRA-SRT will compensate Duke for its "purchase [ofj capacity
necessary to maintain an offer of firm generation service and [provision ofj default service
to all consumers in its certified territory; . . . whether switched or unswitched." (Duke Ex.
20, at 12) The purchase of capacity to allow Auke to maintain default service for ewitched
1-ustomers, we find, is dearly withinthe scope of the intent of Section 4928.20(n, Revised
Code. Rider SRA-CD is quite different, however. That rider is intended to compensate
Duke for providing castomers with a£ust call on its capacity, foregoing the opportunity to
sell capadty that is currently dedicated to its standard service offer, pemiitting customers
to switch to competitive suppliers, and assuming the risk associated with maintainfng a
reasonably stable price during the ESP period. (Duke Ex. 20, at 13-14.) The on}y aspect of
the SRA-CD that relates to shopping is one that notes that Duke wil! permit customers to
switch to a competitive supplier but does not address Duke's potential costs upon their
return. The statutory provision we are considering only referred to the price that the
electric utility could charge upon the return of eustomers who have avoided payment of
particular riders. Thus, rider SRA-CD does not appear to be encompassed within the
intent of Section 4928.20(J), Revised Code. We conclude that, if a residential governmental
aggregation elects not to receive Duke's prauuse to stand ready to serve the customers at
the SSO price if they were to choose to return, the customers in that aggregation shoutd
not be charged for rider SRA-SRT, but would be obligated for rider SRA-CD.
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OCC's second issue is the appropriate return price to be charged to residential
governmental aggregation customers. We agree, as Duke and staff point out, that this
issue was not one that OCC reserved, in the stipulatioai, for Iitigation, Therefore, we can
only conclude that, at the time OCC executed the stipulation, it intended to agree with the
return price provisions. We should also note that, even if we were considering the issue,
we would conclude that residential and nonresidential customers are not differently
situated in any way to justify what would then be different return pricing provisions.

We also wish to address OCC's contention thet, because its aggre,gation issue was
reserved for litigation, the three-pronged stipulation test does not apply and Duke must
satisfy the comparison with a market rate offer. There are two problems with this
argument. First, even if OCC did not agree with the aggregation provisions of the
stipulation, that does not mean that there was no stipulation as to that issue. Rather,
OCC's refusal to agree with those provisions means only that oneof the several stipulating
parties did not agree to that portion of the stipulation. Others remained 3n agreement as to
this provision. Therefore, the three•pronged test (or stipulations is still applicable.
Second, we recognize that OCC stipulated that the ESP, with the aggregation issue
undecided, would be more favorable in the aggregate than a market rate offer. (jt. Ex, l at
para. 27.) Thus, this issue is no longer open for qCC to dispute.

(b) Exemption from Rider DR-SAW

IEU raises, as an issue, the restrictions on availability of the ridex DR-SAW
exemption, which are set forth in provLsion 131, of the stipulatfoat. As discussed above,
rider DR-SAW is intended by the stipulating parties to collect costs aseociated with
meeting energy efficiency and peak demand reduction requirements under Section
4928.66, Revised Code, and allows certain large, nonresidentfal users to avoid payment by
committing their own demand response or other similar capabilities to Duke's programs.
The threshold for a nonresidential customer to qualify to avoid payment of rider DR-SAW
is, under the stipulation, that it have a minimum monthly demand of three MW at a single
site or at multiple sites within Duke's certified territory. In addition, in order to qualify for
the exemption, the stipulation's terms would require the customer's self-directed energy
effiaency and/or demand reduction programs to produce energy savings and/or peak
demand reductions equal to or greater than the statutory benchmarks to which Duke is
subject. IEU states that it opposes this provision of the stipulation,

(1) Governing Law

The first three sentences of Section 4928.66(A)(2)(c), Revised Code, are critical to the
analysis of this issue. They are, here, split apart for more convenient reference In the
ensuing discussion:
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Compliance with divisions (A)(1)(a) and (b) of this section shall be measured
by including the effects of all demand-response programs for mercantile
customers of the subject electric distribution utility and all such mercantile
customer-sited energy efficiency and peak demand reduction programs,
adjusted upward by the appropriate loss factors.

Any mechanism designed to recover the cost of energy effid.ency and peak
demand reduction programs under divisions (A)(1)(a) and (b) of this section
may exempt mercantile customers that commit their demand-response or
other customer-sited capabilities, whether existing or new, for integration
into the electric utUity's demand-iesponse, energy efficiency, or peak
demand reduction programs, if the comnussion determines that that
exemption reasonably encourages such customers to commit those
capabilities to those programs.

If a mercantile customer makes such existing or new demand-response,
energy efficiency, or peak demand reduction capability available to an
electric distribution utility pursuant to division (A)(2)(c) of this seetion, the
electric utility's baseline under division (A)(2)(a) of this section shall be
adjusted to exclude the effects of all such demarui-response, energy
efficiency, or peak demand reduction programs that may have existed
during the period used to establish the baseline.

(2) IEU's Position

IEU presented the testimony of one witness, Kevin M. Murray, to support its
argument that paragraph 13.b of the stipulation should be rejected by the Commission.
Mr. Murray identifies himself as a technical specialist etnployed by counsel for IEU and
states that his educa8on consists of a Bachelor of Science degree in Metaiurgical
Engineering. (IEU Ex.1, at 1-2.) Admittedly, Mr. Murray is not an attorney. (IEU Ex. l, at
4) Mr. Murray's testimony begins withhis belief that the purpose of paragraph 13.b of the
stipulation is "to limit and narrow the opportunity for a mercantile customer to secure an
exemption from the cost recovery mechanism regardless of the case the customer might
otherwise make to the Commission in favor of such an exemption." (IEU Ex. 1, at 56)
Continuing, Mr. Murray evaluates the language in the stipulation and compares it to the
requirements and definitions in SB 221. H.e expresses his opinion that the Ohfo General
Assembly is responsible for making public interest determinations, only giving the
Commission the ability to make case-by-case determinations on exemption requests.
Based on his interpretation of the language in the statute, he believes fhat the "arbitrary
cutoff° contained in the stipulation, which prohibits exemptions for mercantile customers
using less than three MW per yea;, is contrary to the legislature's expression of the public
interest. (I&TJ Bx, 1, at 7.) Mr. Murray also testifies that the stipuiation's requirement that
a customer be in a position to reduce usage by an amount equal to Duke's benchmark Is
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fundamentally wrong and could serve to discourage mercantile customers efforts toward
efficiency. (IEU Ex. 1, at 9-12.) Ultimately, Mr. Murray proposes that, "[ijf the
Conunission is presented with a request for an exemption by a mercantile customer that
can only commit towards some portion of an electric distribution company's portfolio
obligation, rather than conlmitting a fuli proportionate share, it can make a specific
determination based upon the facts presented to it in that proceeding, as to whether a full
exemption, no exempfion, or some middle ground is reasonable." (lEU Ex. 1, at 12.) (See,
atso, Tr. at 128-131.)

Relying on the testimony of Mr. Murray, IEU, in Its brief, first discusses its
contention that the stipulation violates the law by being more restrictive than the
governing statute with regard to which customers may seek exemption from rider DR-
SAW. IEU explains that Section 4926.66(A)(2)(c), Reviscd Code, provides that "the
Commission may exempt mercantile customers that commit their demand-nesponse,
energy efficiency, or peak demand reduction capabilities to the electric utility from
mechanisrns designed to cover those costs ..." (IEU brief at 7.) IEU then goes on to
indicate that the term "mercantile customers" is defined by Section 4928.01(A)(19),
Revised Code, to mean a commerciat or industrial customer that consumes more than
700,000 kWh per year or that is part of a national account involving mulriple facilities.
(IEU brief at 7; IEU Ex. 1, at 6-7.) On the other hand,lFiU points out that the st[pulation
requires a customer to have a minimum monthiy demand of three MW at a single site or at
multiple sites within Duke's territory. (IEU brief at 5-6; IEU Fx.1, at 6.) IEU believes that
the higher threshold in the stipulation would violate the terms of Section 4928.66(A)(2)(c),
Revised Code. It contends that the Ohio legislature has "specified the eligibility which
determfnes which customers may seek [the] exemption" and argues that the Commission
may not "redraw the exemption eligibiliry lines" set by statute. (II;U brief at B.) In IEU's
opinion, because it violates the law, the stipulation also violates important regulatory
principles or pracdces, does not benefit ratepayers, and is not in the public interest.

IBU also quarrels with a provision in the stipuiation that wonld, in addition to the
minimum demand requirement, necessitate a showing by the custonler that its demand
response, energy efficiency, or peak demand reduction programs equal or exceed the
statutory benchmarks then applfcable to Duke. As with the eligibility requirement, IEU
claims that the proposed stipulation provision would violate the law, as the goveming
statute does not include this requirement. IEU asserts that, by approving the stipulation,
the Comnmission would "preemptively rewrite Ohio law to indude more preseziptive
terms," as the benchmarks are not applicable to mercantile customers. (IEU brief at 8-10.)
IEU believes, also, that this limitation is not in the public interest as it wouid result in some
energy efficiency improvements being discouraged. IEU, rather, argues for a case-by-case
approach by the Commission, with individual exemptions being granted or denied by
Commission action. (IEU brief at 10; IEU Ex.1, at 12.)
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IEU also raises one evidentiary argument, claiming that, because no witness
testified in support of the restrictions proposed by this provision of the stipulation, the
Commission is without record support to approve it. IEU points out that Section 4903.09,
Revised Code, requires the Commission to have evidentiary support for its conclusions.
Because there is no testimony in support of the restrictions discussed by IEU, it concludes
that the Commission mustaeject that provision. (IEU brief at 11-12.)

(3) Stipulating Parties' Positions

The stipulating parties disagree with IEU's arguments and conctusiona on this
issue. Duke, in its reply brief, argues that IEU fails to acoept that Section 492B.66(Ax2xc),
Revised Code, is permissive; that there is no absolute right to an exemption, It also notes
that Section 4928.66(A)(2)(d), Revised Code, permits mercantile customers to request
approval from the Commission of a reaeonable arrangement under which they may offer
their own demand response, energy efficiency, or peak demand reduction capabilities to
the company. (Duke reply at 2.)

Siniilarly, pointing to the statutory prohibition against approval of an exemption
that does not have the effect of encouraging customers to comadt their capabilities to the
programs, OCC argues that "jt]he law only limits the Commission's discretion according
to those that it may not approve." Thus, OCC believes that this provision of the
stipulation does not violate any important regulatory principal. (OCC reply at 17.)

OCC also emphasized the tremendous administrative burden that would be placed
on the Commission, OCC, and other interested parties if a. substantial number of
exemption applications were filed by sma11 mercantAe customers, as well as the difffculties
and costs that would be involved in changing Duke's billfng syatem to allow for many full
or partial exemptions. In addition, OCC noted the ongoing expense of monitoring
continuing compliance by those exempted custonters. Thus, OCC strongly believes that it
is both reasonable and appropriate to place limitations on the extent to wldch rider DR-
SAW may be avoided. Indeed, without restrictions such as are included in the stipulation,
OCC believes that the Commission would be obligated to reject the stipulation as not
being in the publlc interest and not benefitting ratepayers. (OCC reply at 18-20.)

OEC also starts its argument with a focus on the permissive languege in the statute,
pointing out that, although IEU's witness admitted, "I am not an attomey," the examiners
allowed his testimony into the reoord. (iEU Ex. I at 4.) OEC contends that the bulk of Mr.
Murray's testimony is purely legal argument. Pointing to the second sentence of the
section in question, OEC recounts that W. Murray belfeves this language evidences the
legislature's detenYVnation that it is in the publlc interest that all mercantile customers
have the opportun9ty to seek an exemption from rider DR-SAW, with requests decided on
a case-by-case basis. In contirast, OEC stresses that the legislature could have enacted a
statute that said that the rider "shail" exempt such mercantile customers, rather than using
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the term, "may." OEC summarizes its position on this point, saying, "Because there is no
mandatory requirement that the mechanism designed to recover the costs of an electric
utility's energy efficiency and demand reduction programs provide for any exemption, it
necessarily foilows that liauting the availability of the exemption by including any
eligibility threshold is legaAy permissible." (OEC brief at 10.) OEC goes on to argue that
the statute does not require Duke to integrate the capabilities of a mercanfile customer but,
rather, places the onus of ineeting the statutory benchmarks on Duke. It points out that
offering relief from DR-SAW is a detriment to other ratepayera and is, therefore,
inappropriate if Duke is able to satisfy the benchmarks through its own programs. In
addition, OEC argues that the signatories to the stipulation cannot be faulted for failing to
produce a witness to respond to legal arguments because legal arguments are the subject
for briefs not testimony. (OEC brief at 4-5, 8-12; OEC reply at 3.)

Staff also believes that the word "may" in the second sentence of the section resuits
in it being permissive, rather than mandatory, Recognizing that the rider could allow the
exemption of all mercantile customers that make the commitments or, on the other hand,
could refuse to exempt any, staff submits that the stipulatfon strikes a reasonable balance,
"recognizing that some large customers may have effiaencies that can reasonably be
captured, verified and accounted for, while not expending the reach beyond what can be
managed." Staff points out that this provision is part of an ESP that lasts for only three
years and that it is a period during which the Commission and the parties will gain actual
knowledge and experience:on which to base further refinements. (Staff brief at 9-12; staff
reply at 9.)

Regarding IEU's oontention that Duke must allow a mercantile customer to cornmit
less than Duke's benchmark, with consideration on a case-by-case basis, Duke believes it
would be illogical to reach this conclusion as the purpose of the exemption from payment
of rider DR-SAW is to develop a means by which it may meet its mandate. Duke argues
that allowing an exemption without requiring the customer to commit Its equivalent shim
of efficiency would leave Duke at risk and, to the extent that the customer falls short of the
mandate, would require other customers to bear the costs of meeting thg mandate and
would necessar[ly aeate an Wegal cross-subsidy. Duke also points out that IEU's witness
did not know how many mercantile customers would qualify under its proposal or what
standard should be used by the Commission to consider such applications, (Duke reply at
3-5.)

OEC controverts this IEU argument, as well. Honing in on W. Murray's bestimony
that prudent mercentiie customers will not undertake energy effic[ency and demand
reduction measures that are not cost-effective, OEC reviews various alternatives. First, in
its analysis, a measure under consideration by a mercantile customer may be deemed cost-
effective "in its own right" and will, therefore, be undertaken without further incentive.
Second, if the payback period for investment in a measure does not satisfy the mercantile
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customer's intPrnal rate of return calculus, Duke may provide a program to induce it to
proceed; indeed, Duke plans to establish a eollaborative process to develop such
programs. Third, according to OEC, Duke could enter into a special arrangement with an
individual mercantile customer in order to provide specially tailored incentives. The fhtal
option under OEC's rationale would be to exempt that customer from payment of rider
DR-SAW. As it is the last of several options, all of which may encourage efficiency and
demand reduction, OEC argues that the exemption may appropriately, under the statute,
be limited to instances in which integration of that customer's capabilities witl produce a
meaningful contribution to Duke's ability to comply with the benchmarks, especially as it
is at risk for failure to comply with those benchmarks. Finalty, as to the requirement that
customers must commit programs to save energy at the benchmark level if they wish to be
exempted, OEC submits that the statute does not provide for partial exemptions from
riders. OEC also addresses the 1BU proposal that the Commission exempt customers on a
case-by-case basis, advising that this approach is unworkable. (OEC brief at 12-17.)

As to IEU's evidentiary argument, Duke initially notes that it is generally sufficient
for the Commission to consider the stipulation itself, together with testimony that the
signatory parties collectively agreed to its terms, and the factors supporting the three-
pronged test. ft also indicates that its witness, Theodore Schultz, discussed the original
proposal for allowing certain customers to opt out of rider DR-SAW in his direct testissoony
and that Duke witness Paul G. Smith explained the provision as a public benefit. Duke
notes that Mr. Smith testified that IEU`s objections were addressed in the testimony of
Duke witnesses Richard G. Stevie and Theodore Schultz. (Duke reply at 2-3 (referring to
Duke Exs. 9,11, and 18].)

On this subissue, OCC submits that IEU's witness Murray provided mostly a
discussion of statutory interpretation and littie factual evidence, contrary to IEU's claims
that its witness provided the only record evidence as to how this paragraph meets the
Commission's three-pronged test. According to OCC, the evidence that he did provide
failed to address how IEU's proposed approach would assist Duke in meeting the savings
benchmarks. (OCC reply at 22-22.) OEC agreed that Mr. Murray's testimony on this
subject was not actually evidenoa, but pure legal argument by a non-lawyer. "Legal
argument is the subject for briefs, not testimony." (OEC reply at 4-5.)

(4) IEU's Position on Reply

IEU's reply brief, in addition to reviewing its previously expressed arguments,
addresses certain points made in other parties' briefs. It contends that a three-year term is
unreasonable on ita face, as its "only possible virtue" is the avoidance of an evaluation of
earnings that would otherwise be reqaired. IEU also believes that it is unreasonable to
approve a stipulation in which some provisions have proposed impacts that exceed the
ESP's three-year tenn. It expresses a concern for Duke's Save-a-Watt program, for the
predetermined excessive eaniings test formula, the ability to transfer generating assets,
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and Duke's ability to lock in its ean»ngs growth, aA of which are included in the
stipulation package. (IEU reply at 7-12.)

With regard to the overriding quesHon of whether the statute prevents the
stipulation from timiting which mercantile customers may be exempted, IEU asserts that
"the Commission's discretion is limited to determining whether an exemption would
reasonably encourage customes to oommit their' energy effidency and peak demand
reduction capabilities for integration into an eleclric utility's programs, not which
customers may seek an exemption." (IEU reply at 13.) IEU challenges the suggestion that
a mercantile customer that does not meet the requirements for an exemption could still
seek to enter into a reasoaable arrangement otherwise, explaining that such an approach
would defeat the apparent intent of the exemption limitation. (IEU reply at 13-15.)

IEU also disagrees with OEC's statement that Duke would not be required, under
the statute, to integrate the capabilities of a mercantile custonter into its own programs. To
make its point, IE.U refers to the first sentence of statutory provision, in which it is made
clear that mercantile customers' programs are to be ineluded in measuring the electric
utility's efficiency efforts. (IEU reply at 16-17.)

IEU disputes Lhilce's cross-subsidy argument, noting, among other things, that a
mercantile customer electing to comndt its customer-sited capabilities for integration is
taking steps to distinguish itself from others and, thereby, providing the basis for a
determination that it is not similarly aituated to other customers. (IEU reply at 20.)

(5) Commission Analysis and Determination

As reviewed above, IEU claims that the stipulation violates the law and, therefore,
fails to satisfy the second and third prongs of the Commission's traditional evaluation
stipulations, both because of the three MW threshold and because of the requireme,nt that
customers meet Duke's benchmsrk in order to receive an exemption. In addition, ISU
believes that paragraph 13.b is unsupported by record evidence, leaving the CoYnmission
with no evidentiary basis upon which to approve it. In evaluating the arguments we will,
first, consider whether the paragraph at issue violates the faoe of the governing statute.
We will subsequently evaluate the provision's other potential benefits or detriments to
customers and to the public intereat.

Mr. Murray testified as to the speciflc issues under consideration. To the extent that
he presented factual evidence or expert opinion testimmy, we will consider his testimony
in our analysis. However, we note that multiple parties moved to strike portions of Mr.
Murray's testimony on the ground that he is not an attorney and the testimony appeared
to be a legal argument. Although the attorney examiners den9ed the motions to strike,
they cautioned that the Commission would recognize that the witness is not an attorney in
evaluating the weight to be given to his testimony. (See, e.g., Tr, at 101.) Our analysis, at
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this point in the discussion, is one of determining whether the proposed stipulation
provision violates the law and neceseitates a legal interpretation of the meaning of the
governing statute.

As referenced at the start of our analysis of this issue, division (A)(2)(c) of Section
4928.66, Revised Code, indudes four sentences, the firat three of which have relevance to
our discussion or were referenced by parties. While we will not repeat the text of those
sentences here, we will summarize ihem. The first sentence provides that calcalation of
the electric utility's complianee with the benchmarks should include the effects of all
mercantile customers' programs. That first sentence Includes no reference to whether or
not such programs are capabilities that have been "committed" to the electric utility's own
programs. The second sentence allows the Conunission to approve a rider that exempts,
from its coverage, mercantile customers who oommit thea capabilities to the electric
utility's programs, if ihe Commission fmds that the exemption encourages the customers
to commit their capabilities. The third sentence goes back to the calculatioa methodology
and requires the electric utility's baseline to be adjusted to exclude the effect of committed
capabilities of mercantile customers.

Although IEU's discussion on brief reiies in part on the first sentence, that sentence
does not relate to the issue of the possible exemption. Even if rider DR-SAW included no
exemption language, the first sentence would still apply to the ealculation of Duke's
compliance with the section as a whole. Therefore, our focus must not be on the first
aentence. Similarly, the third sentence merely explains how calculation of compliance
with the benchmark should be made, in the event that customers' capabilities have been
committed to the electric utility's programs. Thus, it is also not relevant to our analysis of
wluc:h customers may be exempted. The second sentence, on the other hand, is key to our
analysis. hi both halves of this issue, that is, the three MW minimum discussion and the
benchmark parity discussion, the stipulating parties seek to narrow the coverage of the
seeond sentence of the division.

No one debates the definition of the term "mercantile customer." Section
4928.01(A)(19), Revised Code, defines that ternm to mean a commercial or industrial
customer that consumes more than 700,000 kWh per year or that Is part of a national
account involving multiple facilities. Rather, the stipulating parties focus, l.argely, on the
permissive aspect of this division of the statute: the verb in the sentence ie "may exempt."
Clearly, a rider to be approved by the Commission need not exempt mercantile customers
who mmmit their capabilities to an electric utility's programs, even if such an exemption
might reasonably encourage such commitment. The question, as we see it, is whether,
because of the permissive tenor of the sentence, a rider may exempt some such mercantile
customers while refusing to exempt others.
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We note, in this regard, that the legislature has not, in SB 221, changed the policy of
this state such that it would not include °ensurjitlg] the avai]ability to consumers of ...
nondiscriminatory ... retail electric service." Section 4928.02(A), Revised Code. Indeed,
the legislature enacted language to require electric utilities to provide service "on a
comparable and nondiscriminatory basia ...." 9ection 4928.141(A), Revised Code.
Without the existence of the second sentence in the provision that we are considering, a
rider such as DR-SAW would have to make the exemption open to any of its customers
that could meet the reasonable terms of that exemption The impact of that second
sentence, therefore, is to allow the exemption to be disaiminatory to the extent of the
specifications set forth in the sentence. The sentence we are considering says nothing
about limiting the availability of the exemption to mercantile customers with an annual
usage over three MW. It also says nothing about limiting the availability of the exemption
to mercantile customers with capabilities equal to the benchmark then applicable to the
electric utility. It does, however, allow us to determine whether the exemption
"reasonably encourages" the customers' commitment of their capabilities to the electr[c
utility's programs. We find that this does allow us some limited flexibility in the
cansideration of the structure of a rider's exemption provisions. We will, under this
approach, consider each of the proposed limitations.

Turning first to the benchmark parity issue, we recognize that, if an exempted
customer did not have to commit capabilfties equal to the electric utility's applicable
benchmark, then either the customer would be exempted only from a corresponding
percentage of the cost recovery rider or the customer would still be exempted from the
entire cost recovery rider. As noted by Duke, if a customer committing less than the
benchmark were exempted from the entire rider, other customers would have to bear an
increased burden of Dulce's cost recovery. We find such aresult to be inequitable. On the
other hand, requiring Duke and the Comndssion to calculate and review percentages of
exemptions that are appropriate for each customer would be time consuming and
expensive, the cost of which would have to be borne by ratepayers. Similarly, other
interested parties would likely need to review those calculations, in order to ensure that
their constituencies were not to be overcharged. We also note that the governing stetute
makes no reference to the possibility of a partial exemption. Therefore, we find it
reasonable and appropriate for the rider to llmit the availability of an exemption to those
customers whose capabilities meet or exceed the applicable benchmark in any given year,
as proposed by the stipulation.

The proposal that the exemption only be available to larger mercantile customers is
more problematic. Here, the concerns raised by the parties are primarily that a large
number of applications would create a substantial admintstrative burden. However, we
would note that the potential for such a bwden is reduced by the requirement that an
exempted customer meet the applicable benclunark. Due to the existence of that
provision, a small mercantile customer with only limited cepabflfties will not be applying
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for an exemption. We are also aware that the legislature has deemed it important to
encourage innovation, to provide incentives to technologies that can adapt suecessfully to
environmental mandates, and to encourage the education of small business owners to
encourage their use of energy efficiency programs. Section 4928.02, Revised Code, at
divisions (D), (n, and M. We do not believe, therefore, that the legislature intended us to
approve a rider that bases the availability of the exemption on a different usage level than
that approved in the definition of "mercantile customer." We also do not believe that the
administrative concerns regarding the number of possible applications are tenable.
Therefore, we will not approve that portion of the stipulation that raises the minimum
annual usage, for qualification to apply for the exemption, to three MW. Thus, the ability
to apply for the exemption should be available to all mercantile customers, if their
capabilities meet or exceed the applicable benChmark. With this modifieation, we find that
the exemption would reasonably encourage mercantile customers to commit their energy
efficiency and peak demand reduction capabilities for integratton into Duke's programs.

Finally, we will comment on IH[l's claim, discussed above, that we cannot approve
this provision of the stipulatioa because no proponent testified specifically with regard to
the terms of that particular provision. We note that, at the same time that it makes this
evidentiary assertion, it also suggests, in its reply brief, that the Commiasion consider
information that is not a part of the evidentiary record developed in these proceedings.
(IEU reply at 8-11.) While we wiB not eonsider the material referenced by IBU that is
outside the record, we will point out that, in reviewing evidence in support of stipulations,
we have never made it a prerequisite for approval that every provision be supported by a
witness. Such a test could necessitate multiple witnesses, would unnecessarily lengthen
proceedings, and would increase the litigation expenses for all parties. Rather, our review
of stipulations focuses, as required by the Supreme Court of Ohio, on the stipulation as a
whole and our determination of whether the stipulation meets the three-pronged test.

2. Serious Bargaining

No party argues that the stipulation was not the resnlt of serious bargainirtg among
capable, knowledgeable parties. Duke points out that its witness, paul Sndth, testified that
the stipulation resulted from lengthy bargaining sessions, with parties represented by
capable counsel and technical experts, and that all parties were invited to attend all
settlement discussions. (Duke brief at 4-5, citing Duke Ex. 18, at 3-4.) Staff's witness
Tamara Turkenton similarly noted that settlement meetings were noticed to all parties and
opined that the settlement, being the product of an open process, with extensive
negotiations and analysis on complex issues, is the product of serious bargaining among
knowledgeable parties. (Staff Ex. 1, at 2.) (See, also, OEG brief at 1.) We conclude that this
test has been satisfied.
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3. Benefits to Customers and the Public Interest

Staff's witness Turkenton also testified as to various ways in which the stipulation
benefits ratepayers and promotes the publlc interest. Among other thiugs, she referenced
the fact that the stipulation establfshes fair and reasonable increases in the base price of
generation, establishes a rider to recover costs relating to SrnartGrid technology and
requires Duke to explore ways to maximize SmartGrid benefits, provides incentives for
Duke to achieve energy efficiency above statutory mandates, allows Duke to recover
revenues associated with economic competitiveness arrangements, and provides
shareholder funding for customer assistance to low income customers. (Staff Ex. 1, at 3-5.)

Similarly, Duke's witness Smith provided a list of benefits to consumers and the
public interest. Some of the most criticai of those benefits include the foUowing: Mr.
Smith states that the stipulation provides rate stability for customers, fmancial stability for
Duke, and cnntinued development of the competitive market. He also maintains that
customers' service through the ESP period will include only modest, annual, predictable
increases, at a substantially lower price increase than Duke had supported in its
application. He points out that stipulated price increases for residential customers, under
the stipulation's terms, would be appToximately two percent in 2009 and 2010 and zero
percent in 2011. The corresponding inaeases for nonresidential customers would be
approximately two percent in each of the three years: Mr. Smith points out the price
transparency in the stipulation and the fact that Duke has agreed to withdraw from these
proceedings ita proposed change in distribution customer charges and its proposed annual
inflation-based price adjustment. W. Smith's list of benefits includes Duke's agreement to
defer and amortize up to $50,000,000 to be spent at the Beckjord generating station in order
to allow its continued operation. He notes, also, that the stipulation provides for the
establishment of a collaborative process to design an EBB that will further enhance the
continue development of the competitive retail market. INr. Smith also points out several
benefits that are included for lsow-income customers. (Duke Ex. 18, at 6-12) (See, also,
OEG brief at 1.)

We also note that, on December 15, 2008, Duke filed a letter in the docket, indicating
that its overall rates, including the effects of the proposed ESP and the adjustments to
riders FPP and SRT, will decrease. Duke calculates that rates for typical residential
custotners will decrease by 3.8 percent, that rates for typical comtnereial customers will
decrease by 4.4 percent, and that rates for typical industrial customers wi6 decrease by 5
percent. With regard to the future design of the EBB, the Commission encourages Duke to
include other electric utilities in its discussions. We have previously addressed the
concerns raised by OCC and IEU. With the modifications that we have already found
appropriate, we conclude that the stipulation, as modified, provides many benefits to
customers and is in the public's interest.
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4. Violation of Policies and Practices

Both Mr. Smith and Ms. Turkenton testified that the stipulation, as presented, does
not violate any important regulatory principles or practices. While we recognize that the
stipulation resolves certain issues related to the statutorily required test for exoessive
earnings during the effective period of the stipulation, we recomrnend that Duke
participate in any Commission-sponsored workshops on this issue, with regard to the
period subsequent to the stipulation. As we have previously dtscussed, OCC and IEU
each disputed that contention wifh regard to identified issues. (See, also, OEG brief at 1.)
With our resolution of those particular issues, we find that the stipulation, as modified,
satisfies this criterion.8

D. Implementatiort

On December 10, 2008, Duke filed proposed tariffs in the docket of these
proceedings. We will proceed, at this point to a review of those proposed tarlffs. First, we
note that Duke has proposed to modify riders pTC-PPP, SRASRT, and TC1L We will
consider each of those modifications individually.

Rider PTC-PPP, according to the stipulation, is to be based on the same prooass as
the FPP rider under the currently effective RSP, wlth a true-up filing to be submitted
during the first quarter of 2009 and with that true-up being subject to due process and
inclu(iing an audit for the eighteen-month period ending December 31, 2009. Qt. Ex.1 at
paras. 7, 8.) Rider FPP has, under the RSP, been adjusted through quarterly filittgs with
the Commission, at least 30 days prior to the start of each quarter. The year's charges were
then audited, reviewed, and subjecbed to any necessary true-ups, in the context of an
annual proceeding. During the RSP, that proceeding was commenced ort about September
1 of each year, with the audit generally covering a period from July 1 to June 30. On
December 2, 2008, Duke filed an update to rider FPP in Case No. 07-974-EIrIINC, also
proposing to modify it to meet the stipulation's provisions for rider PTC-FPP. Although
no fourth quarter audit was commenced, a substitute for the audit is included in the
stipulation, with the audit expected to occur during the first quarter of 2009. We find that
Duke s filed update of rider FPP is in compliance with the process that has been followed
9u•oughout the RSP and is, therefore, in compliance with the process to be estabHshed
under the stipulation. Therefore, we will allow rider FTC•FPP to be set on the basis of that
filing.

Rider SRT, under the RSP, was set by Commission action each year and was then
subject to quarterly adjustment by Duke. It was subject to an annual audit and true-up, on

8 We would note that, with regard to the EBB, we are approving onty the iniHadon of a collaborative
process to design an EBB. We am not, in thisoptnion and order, approving the Bubstsnce of any deeigtb
or the stractum of any EBB offerings, that may bedevetoped thiougii ihat collaboration.
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the same schedule as the FPP. In the stipulation, Duke agreed to file a proposal as to the
manner of any true-up of rider SRA-SRT revenues and costs through December 31, 2008.
That proposal is due to be ffied during the first quarter of 2009 and is to be subject to due
process and an audit of the eighteen-month period ending December 31, 2008. As It has ut
the past, on December 30, 2008, Duke filed a proposed quarterly adjustment of rider SRT
in Case No. 07-975-EIrUNC. We find that, Iike the PTC-FFP, its filed update is in
compliance with the process that has been followed and is a reasonable continuation for
the establishment of rider SRA-SRT under the terms of the stipulation. Therefore, we will
allow the SRA-SRT to be set on the basis of that filing.9

The TCR rider also needs to be established. The appiication, unchaaged by the
stipulation, provides that the rider TCR mechanism will remain similar to the current rider
TCR. The current TCR process allows Duke to make semi-annual modifications of the
TCR rate, through a fding made 45 days prior to the date on which it is to be effective.
Interested persons are allowed to file comments no later than 20 days after the initial filing.
If the Commission does not suspend a proposed modification, it becomes effective on the
46th day after filing. The last proposal to modify rider TCR was hled, in Case No. 05-727-
EL-UNC, on October 17, 2008, and reflected tariffs that were proposed to become effective
with the first biIling cycle of January 2009. No comments were filed in that docket and the
Commission sees no reason to suspend the modification. Therefore, the rider TCR rates
should reflect that modification.

Duke has filed proposed tariffs. The Commission has reviewed the proposed tariffs
and finds that they should be approved with the exception that they be revised to reflect
the modifi®tions ordered by the Commission in this opinion and order. The standard
service offer and tariffs approved herein shall be effective on a servfces-rendered basis,
effective on January 1, M. Duke should be aware, however, that fmai copies of the
approved tariffs must be filed before the tariffs can become effective. Duke shall notify its
customers of the changes approved in this opinion and order, by means of a bill insert in
the first billing after the effective date of the revised tariffs. Duke is directed to work with
staff to develop appropriate language for that notice.

FINDINGS OF PACT AND CONCLU $IONS OF LAW:

(1) Duke is a public utility as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this Commiasion.

(2) On July 31, 2008, Duke filed an application for approval of a standard
service offer, pursuant to Section 4928.141, Revised Code.

9 In order to reflect the Commission's detern>tnaHons as to Dake's applicaHons in Case No. 08-974-ffi.4
UNC and 08-975-b-L-UNC, the Commisslon will order its docketing division to file this opinion and
order in each of those doekels.
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(3) Motions to intervene were filed and granted, on various dates,
allowing intervention by the OEG, OCC, Kroger, pEC, IEU,
Cincinnati, OPAE, Constellation, Dom4nion, CUFA, Sierra, NRDC,
NEMA, Integrys, DES, OMA, GCHC, PWC, OFB, Terrace Park, Wind,
UC, Schools, MSCG, and the Commercial Group.

(4) On August 5, 2008, the attorney exam'uler assigned to the
proceedings issued an entry, setting a procedural schedule; including
a technical, conference and an evidentiary hearing, set to commence
on October 20, 2008. In addition, the examiner announced that local
public hearings would be establiahed by subsequent entry.

(5) On August 26, 2008, OCC, OEC, and OPAE jointly filed a motion for
the establishment of local public hearings. Also on that same day, the
eame movants filed a separate motion asking the Comaussion to
grant a sixty-day continuance of the heering date and extension of the
discovery deadline or, in the alternative, a 15-day continuance and
extension. On September 5, 2008, the examiner ruled on the motion,
agreeing to continue the hearing unt91 November 3, 2008, and to
extend the procedural sehedule.

(6) On September 17, 2008, the exam[ner issued an entry scheduling two
local public hearings. On September 22, 2008, OCC, Sierra, NRDC,
and CUFA filed a joint interlocutory appeal and request for
certification, asserting that the local public hearing schedule
established by the examiner allowed for onl y 20 days' notice and that
such notice was insuffident.

(7) On September 19, 2008, OCC filed another motion for a continuance
and an extension of time. In this motion, OCC requested a 30-day
continuance and extension or, alternatively, a motion to compel
discovery.

(8) On October 1, 2008, the examiner denied the motion for the
continuance, granted OCC's motion to compel discovery, denfed the
appellants' request for certification, and scheduled an additional local
public hearing.

(9) On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed
a motion to stay negotiations between Duke and the other parties to
the proceedings. The examiner did not issue such a stay but did alter
the schedule to allow additional time for negotiations, retaining
November 3, 2008, as the date for commencement of the evidentiary
hearing.
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(10) On October 21, 2008, OCC requested an extenaion of time to file
intervenor testimqny, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request
of Duke, on October 31, 2008.

(11) On October 27, 2008, Duke filed a stipulation and recommendation
and an addendum to that stipulation. The stipulation was signed by
Duke, staff, PWC, GCHC, Integrys, NRDC, Sierra, CUFA,
Constellation, OPAE, OEC, Kroger, OCC, OEG, OMA, and the
Commerdal Group. On November 10, 2008, Cincinnati filed a letter
indicating that it joins the stipulation. On November 19, 2008,
Terrace Park alao advised the Commission that it joins the
stiptilation

(12) Three local public hearings were held on October 7 and 15, 2008. At
those meetings, 40 public witnesses testified.

(13) The evidentiary hearing was held on November 10, 2008.

(14) 9ection 4928,20Q), Revised Code, requires that all govenunental
aggregations be allowed to elect not to receive and pay for the
services for which Duke is compensated through rider SRA-SRT but
not the services for which Duke is compensated through rider SRA-
CD.

(15) It is reasonable and appropriate for rider DR-SAW to limit the
availabillty of an exemption to those customers whose capabilities
meet or exceed the applicable benchmark in any given year but not to
those customers who have a minimum monthly demand of three
MW at a single site or aggregated at multiple sites within Duke's
certified territory. With this modification, we find that the exemption
would reasonably encourage mercantile customers to contmit their
energy efficiency and peak demand reduction capabilities for
integration into Dukes programs.

(16) The Conunissl.on finds that the stipulation, as so modified, m.eets the
three criteria for adoption of stipulations and should, therefore, be
adopted.

(17) The Commission spedficaily finds that Duke's proposed electric
security plan, as set forth in the application, modified through the
stipulation, and further modified herein, including its pricing and all
other terms and conditions, including any deferrals and any future
recovery of deferrals, is more favorable in the aggregate as compared

125



08-920-EL-SSO et a1.

to the expected results that would otherwise apply under Section
4928.142, Revised Code.

(18) The Conunission finds that the proposed tariffs filed by Duke on
December 10, 2008, are reasonable, subject to being nevised to reflect
the modifications ordered by the Commission in this opinion and
order.

ORDER

It is, therefore,

ORDERED, That the stipulation flled in these proceedings be adopted, as modified
herein. It is, further,

ORDERED, That the application of Duke for approval of a standard service offer,
pursuant to Section 4928.141, Revised Code, be granted, to the extent set forth herein. It is,
further,

ORDERED, That Duke be authorized to file in final form four complete, printed
copies of tarfffs consistent with this opinion and order, and to cancel and withdraw its
superseded tariffs. Duke shall file one copy in this case docket and one copy in its TRF
docket (or may make such filing electronically, as directed in Case No. 06-900-AU-WVR).
The remaining two copies sha11 be designated for distribution to staff. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both January 1, 2009; and the date upon which four complete, printed copies of final tariffs
are filed with the Commission. The new tariffs shall be effective for services rendered on
or after such effective date. It is, further,

ORDERED, That Duke shall notify its customers of the changes approved by this
opinion and order, as described herein. It is, further,

ORDERED,'fhat the Commission's docketing division shall file a copy of this order
in Case Nos. 08-974-ELrUNC and 08-975-EL-UNC. It is, further,

ORDERED, That a copy of this opinion and order be served upon ap parties of
record.
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