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MEMORANDUM IN SUPPORT

INTRODUCTION

The instant appeal presents two issues, both of which have been rendered moot.

First, the Ohio Consumers’ Counsel (OCC or appellant) attacks the orders of the
Public Utilities Commission of Ohio (Commission) approving the rate stabilization plan
of Duke Energy Ohio (Duke). The appellant argues that the rates charged to Duke’s
customers under the rate stabilization plan are discriminatory and that a single compoﬁent
of the plan, the Infrastructure Maintenance Fund (IMF), is anti-competitive and unsup-
ported by the record. The Commission orders continuing this IMF component, dated
October 24, 2007 and December 19, 2007, are no longer the basis for the rates charged to
consumers. The rate stabilization plan established by these orders has lapsed by its own
terms. As of January 1, 2009, the rates charged to consumers are based on a new Com-
mission order, dated December 17, 2008. In re Duke Energy Ohio, Inc., Case Nos. 08-
920-EL-SSO, ef ¢/, (Opinion and Order) (December 17, 2008), App. at 84-127.! This
new order is based on new statutes, R.C. 4928.141(A) and 4928.143, which did not even
exist at the time the orders on appeal in this case were entered. As the orders on appeal in
this case no longer set the rates paid by consumers, consideration of these orders is moot,

Second, OCC attacks the Commission’s initial determination as to the confi-

dentiality of certain information in the record below. This initial determination has also

I References to appellee’s appendix attached hereto are denoted “App. at ___.



been supplanted by subsequent Commission orders speaking to this topic. These orders,
none of which are on appeal in this case, were issued on May 28, 2008; June 4, 2008;
July 31, 2008; October 1, 2008; and November 5, 2008. Each of these later orders
refined and limited the nature and amount of confidential information in the record
below. It is these later orders that actually identify the particular words that are confi-
dential and thus redacted in the record of the proceedings below. The orders on appeal
do not reflect the current status of confidentiality in the case below and do not specifi-
cally identify any confidential information, being limited only to identifying classes of
information that could be confidential. The confidentiality aspect of the orders on appeal
is therefore moot.

Because the two issues raised in the instant case are moot, this Court should die-

miss.

ARGUMENT

I The rates charged to Duke consumers are set by statute.

The two issues raised in this case both turn on the effectiveness of the Commis-
sion’s orders issued on Qctober 24, 2007 and December 19, 2007. In re Cincinnati Gas
& Electric Co., Case Nos. 03-93-EL-ATA, ef al. (Order on Remand) (October 24, 2007),
App. at 23-68; In re Cincinnati Gas & Electric Co.', Case Nos, 03-93-EL-ATA, et al.
(Entry on Rehearing) (December 19, 2007), App. at 69-83. As regards the rates charged
to customers for standard service electricity, these orders re-established a rate stabiliza-

tion plan (RSP) for Duke. This RSP was complicated but its complexity has already been



discussed in earlier pleadings and is not of concern for purposes of this motion, What is
important for purposes of this motion is the term of the RSP, The RSP was time limited.
It ¢nded as of December 31, 2008 and thus has expired by its own terms. The orders re-
establishing the RSP are no longer effective. No provision to reopen the RSP rates
existed. An appeal of orders that are no longer effective, have expired by their own
terms, and cannot be reopened is meaningless. Lucas County Comm’rs v. Pub. Ulil.
Comm 'n, 80 Ohio St. 3d 344, 686 N.E.2d 501 (1997). The first issue in the case is moot
and should, thercfore, be dismissed.

Mootness has long been applied in Commission cases. The Court expressed this
most clearly, saying:

That an appellate court need not consider an issue, and will
dismiss the appeal, when the court becomes aware of an event
that has rendered the issue moot is a proposition of law that
harks back almost a century,

This proposition of law has long been applied to
appeals from commission orders. In 1916 the court held that
when a commission order had been carried out, no stay had
been granted, and there was nothing left upon which the
court’s decision could operate, the appeal was moot and
should be dismissed. A later case involved an appeal of a
commission order allowing a railroad to cease operation.
After the commission’s order was entered, the railroad’s
assets were dismantled and sold, and its employees were dis-
charged. This court dismissed the appeal because any order
the court could have issued would have been a vain act; no
order of the court could have reconstituted the railroad.

In the absence of the possibility of an effective rem-
edy, this appeal constitutes only a request for an advisory
ruling from the court. The court should decline the invitation
to undertake such an abstract inquiry. That is not the proper
function of the judiciary, as this court has previously



observed: “It has been long and well established that it is the
duty of every judicial tribunal to decide actual controversies
between parties legitimately affected by specific facts and
render judgments which can be carried into effect. It has
become settled judicial responsibility for courts to refrain _
from giving opinions on abstract propositions and to avoid the
imposition by judgment of premature declarations or advice
upon potential controversies.”

The court will not perform a vain act when there is no
real issue presented in the appeal.

Cincinnati Gas & Electric Co. v. Pub. Util. Comm 'n, 103 Ohio St. 3d 398, 401-402, 816
N.E.2d 238, 242 (2004) (citations omitted). While the Cincinnati case was a situation
where the appellant had already éomplied with the order that it was challenging, the
situation before the Court is analogous. Because the rates challenged are no longer in
effect, indeed the law under which the orders were made is no longer in effect, the issue
raised in this case is moot. Because both the rates and the law under which they were
created are gone, the underlying case could be characterized as seeking an advisory
opinion, or asking the Court to perform a vain act. However the case is characterized, if
is moot and should be dismissed. Lucas County Comm 'rs v. Pub. Util. Comm’n, 80 Ohio
St. 3d 344, 686 N.E.2d 501 (1997).
As the appellant asserted in oral argument, there is an exception to the mootness

doctrine. Specifically, the Court stated:

Moreover, an exception to the mootness doctrine arises when

the claims raised are capable of repetition, yet evading

review, This exception applies when the challenged action is
too short in duration to be fully litigated before its cessation



or expiration, and there is a reasonable expectation that the

same complaining party will be subject to the same action

again.
State ex rel. Dispatch Printing Co. v. Louden, 91 Ohio St. 3d 61, 64, 741 N.E.2d 517, 521
(2001) (quoting State ex rel. Calvary v. Upper Arlington, 89 Ohio St 3d 229, 231, 729
N.E.2d 1182, 1185 (2000)). This exception has no application in the instant case. Even
if the Commission had misapplied R.C. 4928.14(A) in some way, it could never do so
again. The General Assembly has completely rest_ructured this statutory mechanism,
repealing R.C. 4928.14(A) and substituting an entirely new mechanism for establishing
default service rates. Despite the appellant’s assertions in oral argument, the section of
the code under which the Commission acted in the case below, R.C. 4928.14(A), was
replaced with R.C. 4928.143. The single paragraph of R.C. 4928.14(A) was replaced
with the eight pages of R.C. 4928.143. There is no similarity between the old and the

new. Issues related to the old section are dead and cannot be rejuvenated. The exception

to the mootness doctrine cannot apply and the case should be dismissed as moot.

II.  The confidentiality orders on appeal have been superseded.

The second issue in the case is the validity of the orders as regards the confi-
dentiality of certain information contained in the hearing record below. This aspect of
the orders on appeal is also moot.

The orders on appeal only identified categories of information that could be

considered confidential. The Commission stated:



Specifically, we find that the following information has actual
or potential independent economic value from its being not
generally known or ascertainable: customer names, account
numbers, customer social security or employer identification
numbers, contract termination dates or other termination pro-
visions, financial consideration in each contract, price of gen-
eration referenced in each contract, volume of generation
covered by each contract, and terms under which any options
may be exercisable.

In re Cincinnati Gas & Electric Co., Case Nos. (03-93-FL-ATA, et al. (Order on Remand
at 15) (October 24, 2007), App. at 37. Having identified categories of informatioﬂ that
~ could be confidential, the orders on appeal did not then proceed to apply that limited
determination to the record. That actual application occurred in a series of later orders.
The process of applying the categories of potential confidentiality to the record in
the case was remarkably time-consuming and difficult. The Commission twice attempted
to achieve a consensus among the parties as to which particular parts of the record Would
fall in the categories established by the Commission. These efforts failed and ultimately
the Commission had to make the application unilaterally. An additional layer of com-
plexity was added to this process because the simple application of the categories is not
sufficient. A portion of what would otherwise have been information that would have
properly been kept confidential was made public through various means outside the
Commission process. These disclosures happened in a variety of ways — inadvertently by
the parties, through a common pleas court action, and other miscellaneous fashions.
Thus, even once the Commission had gone through the thousands of pages of record in
the case below to identify those types of items that might be confidential, it had to review

those thousands of pages again against the list of items that had already otherwise been




made public. As an example, all of the agreements between the City of Cincinnati and
any bther entity have always been public, having been discussed in public sessions of the
city council, even though they contain categories of information that, but for this disclo-
sure, might have properly been protected. Only in this way could the Commission
accomplish its two diametrically opposed obligations: revealing absolutely all informa-
tion that must be revealed while simultaneously protecting absolutely everything that
must be protected.

The final determination of confidentiality, that is, the actual division of the record
in the case into redacted and unredacted portions, only occurred in the Commission
orders on May 28, 2008; June 4, 2008; July 31, 2008; October 1, 2008; and November 5,
2008. These are the orders this Court would need to review to pass on the legality of
what the Commission did about conﬁdenﬁiality. These orders are not on appeal. The
orders that are on appeal merely identify categories of information that may be confiden-
tial. This is not the final determination of confidentiality. The real determination of con-
fidentiality can only happen with an item by item review of each line of each document in
the record. The Commission did this painstaking review, but it did not do it in the orders
on appeal here. The orders on appeal here have been superseded by the later orders in
which the real item by item review happened. The orders on appeal are th.erefore moot as

regards confidentiality and the appeal should be dismissed.




III. There is no possibility of an effective remedy in this appeal.

While it is clear that the orders on appeal in this case do not present a confidential-
ity issue for resolution at this time, it is not clear what the appellant is seeking. Regard-
less, there is “no possibility of an effective remedy” in this appeal and it should therefore
be dismissed as moot. Cincinnati Gas & Electric Co. v. Pub. Util. Comm’n, 103 Ohio St.
3d 398, 401-402, 816 N.E.2d 238, 242 (2004).

If the appellant is seeking an examination of alleged discriminatory rates, which
would occur, if at all, through a corporate separation violation, the appellant’s recourse is
through a complaint under R.C. 4928,18. Ohio Rev. Code Ann. § 4928.18 (Anderson
2008), App. at 20-22. If the appellant is seeking a refund of the IMF component,? that
option has been foreclosed by the General Assembly, which “attempted to balance the
equities by prohibitihg uﬁlities from charging increased rates during the pendency of
commission proceedings and appeals, while also prohibiting customers from obtaining
refunds of excessive rates that may be reverscd on appeal.” Lucas County Comm ’rs v.
Pub. Util. Comm’n, 80 Ohio St. 3d 344, 348, 686 N.E.2d 501, 504 (1997); Keco
Industries v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254, 141 N.E.2d 465

(1957).

2 The appellant did not request a refund in its notice of appeal or in its application for
rehearing before the Commission. Accordingly, OCC failed to invoke the Court’s
jurisdiction on this issue. Ohio Rev. Code Ann. § 4903.10 (Anderson 2008), App. at 13-
15; Ohio Rev, Code Ann. § 4903.13 (Anderson 2008), App. at 15; Cincinnati Gas &
Electric Co. v. Pub. Util. Comm’n, 103 Ohio St. 3d 398, 402, 816 N.E.2d 238, 243
(2004); Consumers' Counsel v. Pub, Util. Comm’n, 70 Ohio St. 3d 244, 247, 638 N.E.2d
550, 553 (1994).




If the appellant is seeking public records relief, the appellant’s recourse is through
the filing of a public records request followed by a mandamus action if the result is
unsatisfactory. Ohio Rev. Code Ann. § 149.43(C)(1) (Anderson 2008), App. at 9-10;
State ex rel, McGowan v. Cuyahoga Metropolitan Housing Authority, 78 Ohio St. 3d 518,
520, 678 N.E.2d 1388, 1389 (1997). If the appellant wants to challenge the Commis-
sion’s information handling orders in this case, the orders on appeal have been super-
seded and this issue in this appeal is moot.

Regardless of what the appellant is seeking, this case is not the vehicle for that
relief. Indeed, this case is not the vehicle for any sort of relief. It is moot and should be

dismissed.

CONCLUSION

There are two issues in the case — rates and confidentiality. Both are moot. The
rate determination is moot because the rates established under the orders on appeal have
terminated. The confidentiality aspect of the orders is moot because the orders have been
superseded by subsequent orders that actually review each page of the record and make a
specific division of information into that which must be protected and that which must be
released. It is only these later orders that actually determine what information is confi-
dential. These later orders are not on appeal. An examination of the orders currently on

appeal is, therefore, meaningless and should be dismissed as moot,
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149.43 Availability of public records for inspection and copying.
(A) As used in this section:

(1) "Public record” means records kept by any public office, including, but not
limited to, state, county, city, village, township, and school district units, and records
pertaining to the delivery of educational services by an alternative school in this state
kept by the nonprofit or for-profit entity operating the alternative school pursuant to
section 3313.533 of the Revised Code. "Public record" does not mean any of the
following:

(a) Medical records;

(b) Records pertaining to probation and parole proceedings or to proceedings
related to the imposition of community control sanctions and post-release control
sanctions;

(c) Records pertaining to actions under section 2151.85 and division (C) of section
2919.121 of the Revised Code and to appeals of actions arising under those sections;

(d) Records pertaining to adoption proceedings, including the contents of an
adoption file maintained by the department of health under section 3705.12 of the
Revised Code;

(¢) Information in a record contained in the putative father registry established by
section 3107.062 of the Revised Code, regardless of whether the information is held by
the department of job and family services or, pursuant to section 3111.69 of the Revised
Code, the office of child support in the department or a child support enforcement
agency;

(f) Records listed in division (A) of section 3107.42 of the Revised Code or
specified in division (A) of section 3107.52 of the Revised Code;

(g) Trial preparation records;
(h) Confidential law enforcement investigatory records;

(i) Records containing information that is confidential under section 2710.03 or
4112.05 of the Revised Code;

(j) DNA records stored in the DNA database pursuant to section 109.573 of the
Revised Code;



(k) Inmate records released by the department of rehabilitation and correction to
the department of youth services or a court of record pursuant to division (E) of section
5120.21 of the Revised Code;

(1) Records maintained by the department of youth services pertaining to children
in its custody released by the department of youth services to the department of
rehabilitation and correction pursuant to section 5139.05 of the Revised Code;

(m) Intellectual property records;
(n) Donor profile records;

(0) Records maintained by the department of job and family services pursuant to
section 3121.894 of the Revised Code;

(p) Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT residential
and familial information;

(q) In the case of a county hospital operated pursuant to Chapter 339. of the
Revised Code or a municipal hospital operated pursuant to Chapter 749. of the Revised
Code, information that constitutes a trade secret, as defined in section 1333.61 of the
Revised Code;

(r) Information pertaining to the recreational activities of a person under the age of
eighteen;

(s) Records provided to, statements made by review board members during
meetings of, and all work products of a child fatality review board acting under sections
307.621 to 307.629 of the Revised Code, other than the report prepared pursuant to
section 307.626 of the Revised Code;

(t) Records provided to and statements made by the executive director of a public
children services agency or a prosecuting attorney acting pursuant to section 5153.171 of
the Revised Code other than the information released under that section;

(u) Test materials, examinations, or evaluation tools used in an examination for
licensure as a nursing home administrator that the board of examiners of nursing home
administrators administers under section 4751.04 of the Revised Code or contracts under
that section with a private or government entity to administer;

(v) Records the release of which is prohibited by state or federal law;



(w) Proprietary information of or relating to any person that is submitted to or
compiled by the Ohio venture capital authority created under section 150.01 of the
Revised Code;

(x) Information reported and evaluations conducted pursuant to section 3701.072
of the Revised Code;

(y) Financial statements and data any person submits for any purpose to the Ohio
housing finance agency or the controlling board in connection with applying for,
receiving, or accounting for financial assistance from the agency, and information that
identifies any individual who benefits directly or indirectly from financial assistance from
the agency;

(z) Records listed in section 5101.29 of the Revised Code.

(2) "Confidential law enforcement investigatory record" means any record that
pertains to a law enforcement matter of a criminal, quasi-criminal, civil, or administrative
nature, but only to the extent that the release of the record would create a high probability
of disclosure of any of the following:

(a) The identity of a suspect who has not been charged with the offense to which
the record pertains, or of an information source or witness to whom confidentiality has
been reasonably promised;

(b) Information provided by an information source or witness to whom
confidentiality has been reasonably promised, which information would reasonably tend
to disclose the source's or witness's identity;

(c) Specific confidential investigatory techniques or procedures or specific
investigatory work product;

(d) Information that would endanger the life or physical safety of law enforcement
personnel, a crime victim, a witness, or a confidential information source.

(3) "Medical record" means any document or combination of documents, except
births, deaths, and the fact of admission to or discharge from a hospital, that pertains to
the medical history, diagnosis, prognosis, or medical condition of a patient and that is
generated and maintained in the process of medical treatment.

(4) "Trial preparation record" means any record that contains information that is
specifically compiled in reasonable anticipation of, or in defense of, a civil or criminal
action or proceeding, including the independent thought processes and personal trial
preparation of an attorney.



(5) "Intellectual property record" means a record, other than a financial or
administrative record, that is produced or collected by or for faculty or staff of a state
institution of higher learning in the conduct of or as a result of study or research on an
educational, commercial, scientific, artistic, technical, or scholarly issue, regardless of
whether the study or research was sponsored by the institution alone or in conjunction
with a governmental body or private concern, and that has not been publicly released,
published, or patented.

(6) "Donor profile record" means all records about donors or potential donors to a
public institution of higher education except the names and reported addresses of the
actual donors and the date, amount, and conditions of the actual donation.

(7) "Peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT residential
and familial information" means any information that discloses any of the following
about a peace officer, parole officer, prosecuting attorney, assistant prosecuting attorney,
correctional employee, youth services employee, firefighter, or EMT:

(a) The address of the actual personal residence of a peace officer, parole officer,
assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT, except for the state or political subdivision in which the peace
officer, parole officer, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT resides;

(b) Information compiled from referral to or participation in an employce
assistance program,;

(c) The social security number, the residential telephone number, any bank
account, debit card, charge card, or credit card number, or the emergency telephone
number of, or any medical information pertaining to, a peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT;

(d) The name of any beneficiary of employment benefits, including, but not
limited to, life insurance benefits, provided to a peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT by the peace officer's, parole officer's, prosecuting attorney's,
assistant prosecuting attorney's, correctional employee's, youth services employee's,
firefighter's, or EMT's employer;

(e) The identity and amount of any charitable or employment benefit deduction
made by the peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting
attorney's, correctional employee's, youth services employee's, firefighter's, or EMT's



employer from the peace officer's, parole officer's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,
or EMT's compensation unless the amount of the deduction is required by state or federal
law;

(f) The name, the residential address, the name of the employer, the address of the
employer, the social security number, the residential telephone number, any bank
account, debit card, charge card, or credit card number, or the emergency telephone
number of the spouse, a former spouse, or any child of a peace officer, parole officer,
prosecuting attorney, assistant prosecuting attorney, correctional employee, youth
services employee, firefighter, or EMT,;

(g) A photograph of a peace officer who holds a position or has an assignment that
may include undercover or plain clothes positions or assignments as determined by the
peace officer's appointing authority.

As used in divisions (A)(7) and (B)(9) of this section, "peace officer" has the same
meaning as in section 109.71 of the Revised Code and also includes the superintendent
and troopers of the state highway patrol; it does not include the sheriff of a county or a
supervisory employee who, in the absence of the sheriff, is authorized to stand in for,
exercise the authority of, and perform the duties of the sheriff.

As used in divisions (A)(7) and (B)(5) of this section, "correctional employee”
means any employee of the department of rehabilitation and correction who in the course
of performing the employee's job duties has or has had contact with inmates and persons
under supervision.

As used in divisions (A)(7) and (B)(5) of this section, "youth services employee”
means any employee of the department of youth services who in the course of performing
the employee's job duties has or has had contact with children committed to the custody
of the department of youth services.

As used in divisions (A)(7) and (B)(9) of this section, "firefighter" means any
regular, paid or volunteer, member of a lawfully constituted firc department of a
municipal corporation, township, fire district, or village.

As used in divisions (A)(7) and (B)}(9) of this section, "EMT" means EMTs-basic,
EMTs-I, and paramedics that provide emergency medical services for a public emergency
medical service organization. "Emergency medical service organization,” "EMT-basic,"
"EMT-1," and "paramedic” have the same meanings as in section 4765.01 of the Revised
Code.



(8) "Information pertaining to the recrcational activities of a person under the age
of eighteen" means information that is kept in the ordinary course of business by a public
office, that pertains to the recreational activities of a person under the age of cighteen
years, and that discloses any of the following:

(a) The address or tclephone number of a person under the age of eighteen or the
address or telephone number of that person's parent, guardian, custodian, or emergency
contact person,

(b) The social security number, birth date, or photographic image of a person
under the age of eighteen;

(c) Any medical record, history, or information pertaining to a person under the
age of eighteen;

(d) Any additional information sought or required about a person under the age of
eighteen for the purpose of allowing that person to participate in any recreational activity
conducted or sponsored by a public office or to use or obtain admission privileges to any
recreational facility owned or operated by a public office.

(9) "Community control sanction” has the same meaning as in section 2929.01 of
the Revised Code.

(10) "Post-release control sanction" has the same meaning as in section 2967.01 of
the Revised Code.

(11) "Redaction” means obscuring or deleting any information that is exempt from
the duty to permit public inspection or copying from an item that otherwise meets the
definition of a "record" in section 149.011 of the Revised Code.

(12) "Designee" and "elected official” have the same meanings as in section
109.43 of the Revised Code.

(B)(1) Upon request and subject to division (B)(8) of this section, all public
records responsive to the request shall be promptly prepared and made available for
inspection to any person at all reasonable times during regular business hours. Subject to
division (B)(8) of this section, upon request, a public office or person responsible for
public records shall make copies of the requested public record available at cost and
within a reasonable period of time. If a public record contains information that is exempt
from the duty to permit public inspection or to copy the public record, the public office or
the person responsible for the public record shall make available all of the information
within the public record that is not exempt. When making that public record available for
public inspection or copying that public record, the public office or the person



responsible for the public record shall notify the requester of any redaction or make the
redaction plainly visible. A redaction shall be deemed a denial of a request to inspect or
copy the redacted information, except if federal or statc law authorizes or requires a
public office to make the redaction.

(2) To facilitate broader access to public records, a public office or the person
responsible for public records shall organize and maintain public records in 2 manner that
they can be made available for inspection or copying in accordance with division (B) of
this section. A public office also shall have available a copy of its current records
retention schedule at a location readily available to the public. If a requester makes an
ambiguous or overly broad request ot has difficulty in making a request for copies or
inspection of public records under this section such that the public office or the person
responsible for the requested public record cannot reasonably identify what public
records are being requested, the public office or the person responsible for the requested
public record may deny the request but shall provide the requester with an opportunity to
revise the request by informing the requester of the manner in which records are
maintained by the public office and accessed in the ordinary course of the public office's
or person's duties.

(3) If a request is ultimately denied, in part or in whole, the public office or the
person responsible for the requested public record shall provide the requester with an
explanation, including legal authority, setting forth why the request was denied. If the
initial request was provided in writing, the explanation also shall be provided to the
requester in writing. The explanation shall not preclude the public office or the person
responsible for the requested public record from relying upon additional reasons or legal
authority in defending an action commenced under division (C) of this section.

(4) Unless specifically required or authorized by state or federal law or in
accordance with division (B) of this section, no public office or person responsible for
public records may limit or condition the availability of public records by requiring
disclosure of the requester's identity or the intended use of the requested public record.
Any requirement that the requester disclose the requestor's identity or the intended use of
the requested public record constitutes a denial of the request.

(5) A public office or person responsible for public records may ask a requester to
make the request in writing, may ask for the requester's identity, and may inquire about
the intended use of the information requested, but may do so only after disclosing to the
requester that a written request is not mandatory and that the requester may decline to
reveal the requester’s identity or the intended use and when a written request or disclosure
of the identity or intended use would benefit the requester by enhancing the ability of the
public office or person responsible for public records to identify, locate, or deliver the
public records sought by the requester.



(6) If any person chooses to obtain a copy of a public record in accordance with
division (B) of this section, the public office or person responsible for the public record
may require that person to pay in advance the cost involved in providing the copy of the
public record in accordance with the choice made by the person seeking the copy under
this division. The public office or the person responsible for the public record shall
permit that person to choose to have the public record duplicated upon paper, upon the
same medium upon which the public office or person responsible for the public record
keeps it, or upon any other medium upon which the public office or person responsible
for the public record determines that it reasonably can be duplicated as an integral part of
the normal operations of the public office or person responsible for the public record.
When the person seeking the copy makes a choice under this division, the public office or
person responsible for the public record shall provide a copy of it in accordance with the
choice made by the person seeking the copy. Nothing in this section requires a public
office or person responsible for the public record to allow the person seeking a copy of
the public record to make the copies of the public record.

(7) Upon a request made in accordance with division (B) of this section and
subject to division (B)}(6) of this section, a public office or person responsible for public
records shall transmit a copy of a public record to any person by United States mail or by
any other means of delivery or transmission within a reasonable period of time after
receiving the request for the copy. The public office or person responsible for the public
record may require the person making the request to pay in advance the cost of postage if
the copy is transmitted by United States mail or the cost of delivery if the copy is
transmitted other than by United States mail, and to pay in advance the costs incurred for
other supplies used in the mailing, delivery, or transmission.

Any public office may adopt a policy and procedures that it will follow in
transmitting, within a reasonable period of time after receiving a request, copies of public
records by United States mail or by any other means of delivery or transmission pursuant
to this division. A public office that adopts a policy and procedures under this division
shall comply with them in performing its duties under this division.

In any policy and procedures adopted under this division, a public office may limit
the number of records requested by a person that the office will transmit by United States
mail to ten per month, unless the person certifies to the office in writing that the person
does not intend to use or forward the requested records, or the information contained in
them, for commercial purposes. For purposes of this division, "commercial” shall be
narrowly construed and does not include reporting or gathering news, reporting or
gathering information to assist citizen oversight or understanding of the operation or
activities of government, or nonprofit educational research.

(8) A public office or person responsible for public records is not required to
permit a person who is incarcerated pursuant to a criminal conviction or a juvenile



adjudication to inspect or to obtain a copy of any public record concerning a criminal
investigation or prosecution or concerning what would be a criminal investigation or
prosecution if the subject of the investigation or prosecution were an adult, unless the
request to inspect or to obtain a copy of the record is for the purpose of acquiring
information that is subject to release as a public record under this section and the judge
who imposed the sentence or made the adjudication with respect to the person, or the
judge's successor in office, finds that the information sought in the public record is
necessary to support what appears to be a justiciable claim of the person.

(9) Upon written request made and signed by a journalist on or after December 16,
1999, a public office, or person responsible for public records, having custody of the
records of the agency employing a specified peace officer, parole officer, prosecuting
attorney, assistant prosecuting attorney, correctional employee, youth services employee,
firefighter, or EMT shall disclose to the journalist the address of the actual personal
residence of the peace officer, parole officer, prosecuting attorney, assistant prosecuting
attorney, correctional employee, youth services employee, firefighter, or EMT and, if the
peace officer's, parole officer's, prosecuting attorney's, assistant prosecuting attorney's,
correctional employee's, youth services employee's, firefighter's, or EMT's spouse,
former spouse, or child is employed by a public office, the name and address of the
employer of the peace officer's, parole officer's, prosecuting attorney's, assistant
prosecuting attorney's, correctional employee's, youth services employee's, firefighter's,
or EMT's spouse, former spouse, or child. The request shall include the journalist's name
and title and the name and address of the journalist's employer and shall state that
disclosure of the information sought would be in the public interest.

As used in this division, "journalist" means a person engaged in, connected with,
or employed by any news medium, including a newspaper, magazine, press association,
news agency, or wire service, a radio or television station, or a similar medium, for the
purpose of gathering, processing, transmitting, compiling, editing, or disseminating
information for the general public.

(C)(1) If a person allegedly is aggrieved by the failure of a public office or the
person responsible for public records to promptly prepare a public record and to make it
available to the person for inspection in accordance with division (B) of this section or by
any other failure of a public office or the person responsible for public records to comply
with an obligation in accordance with division (B) of this section, the person allegedly
aggrieved may commence a mandamus action to obtain a judgment that orders the public
office or the person responsible for the public record to comply with division (B) of this
section, that awards court costs and reasonable attorney's fees to the person that instituted
the mandamus action, and, if applicable, that includes an order fixing statutory damages
under division (C)(1) of this section. The mandamus action may be commenced in the
court of common pleas of the county in which division (B) of this section allegedly was
not complied with, in the supreme court pursuant to its original jurisdiction under Section
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2 of Article IV, Ohio Constitution, or in the court of appeals for the appellate district in
which division (B) of this section allegedly was not complied with pursuant to its original
jurisdiction under Section 3 of Article IV, Ohio Constitution,

If a requestor transmits a written request by hand delivery or certified mail to
inspect or receive copies of any public record in a manner that fairly describes the public
record or class of public records to the public office or person responsible for the
requested public records, except as otherwise provided in this section, the requestor shall
be entitled to recover the amount of statutory damages set forth in this division if a court
determines that the public office or the person responsible for public records failed to
comply with an obligation in accordance with division (B) of this section.

The amount of statutory damages shall be fixed at one hundred dollars for each
business day during which the public office or person responsible for the requested public
records failed to comply with an obligation in accordance with division (B) of this
section, beginning with the day on which the requester files a mandamus action to
recover statutory damages, up to a maximum of one thousand dollars. The award of
statutory damages shall not be construed as a penalty, but as compensation for injury
arising from lost use of the requested information. The existence of this injury shall be
conclusively presumed. The award of statutory damages shall be in addition to all other
remedics authorized by this section.

The court may reduce an award of statutory damages or not award statutory
damages if the court determines both of the following:

(a) That, based on the ordinary application of statutory law and case law as it
existed at the time of the conduct or threatened conduct of the public office or person
responsible for the requested public records that allegedly constitutes a failure to comply
with an obligation in accordance with division (B) of this section and that was the basis
of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct
of the public office or person responsible for the requested public records did not
constitute a failure to comply with an obligation in accordance with division (B) of this
section,

(b) That a weli-informed public office or person responsible for the requested
public records reasonably would believe that the conduct or threatened conduct of the
public office or person responsible for the requested public records would serve the
public policy that underlies the authority that is asserted as permitting that conduct or
threatened conduct.

(2)(a) If the court issues a writ of mandamus that orders the public office or the
person responsible for the public record to comply with division (B) of this section and
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determines that the circumstances described in division (C)(1) of this section exist, the
court shall determine and award to the relator all court costs.

(b) If the court renders a judgment that orders the public office or the person
responsible for the public record to comply with division (B) of this section, the court
may award reasonable attorney's fees subject to reduction as described in division
(C)(2)(c) of this section. The court shall award reasonable attorney's fees, subject to
reduction as described in division (C)(2)(c) of this section when either of the following
applies:

(1) The public office or the person responsible for the public records failed to
respond affirmatively or negatively to the public records request in accordance with the
time allowed under division (B) of this section.

(ii) The public office or the person responsible for the public records promised to
permit the relator to inspect or receive copies of the public records requested within a
specified period of time but failed to fulfill that promise within that specified period of
time.

(¢) Court costs and reasonable attorney's fees awarded under this section shall be
construed as remedial and not punitive. Reasonable attorney's fees shall include
reasonable fees incurred to produce proof of the reasonableness and amount of the fees
and to otherwise litigate entitlement to the fees. The court may reduce an award of
attorney's fees to the relator or not award attorney's fees to the relator if the court
determines both of the following:

(i) That, based on the ordinary application of statutory law and case law as it
existed at the time of the conduct or threatened conduct of the public office or person
responsible for the requested public records that allegedly constitutes a failure to comply
with an obligation in accordance with division (B) of this section and that was the basis
of the mandamus action, a well-informed public office or person responsible for the
requested public records reasonably would believe that the conduct or threatened conduct
of the public office or person responsible for the requested public records did not
constitute a failure to comply with an obligation in accordance with division (B} of this
section;

(ii) That a well-informed public office or person responsible for the requested
public records reasonably would believe that the conduct or threatened conduct of the
public office or person responsible for the requested public records as described in
division (C)(2)(c)(i) of this section would serve the public policy that underlies the
authority that is asserted as permitting that conduct or threatened conduct.
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(D) Chapter 1347. of the Revised Code does not limit the provisions of this
section.

(E)(1) To ensure that all employees of public offices are appropriately educated
about a public office's obligations under division (B) of this section, all elected officials
or their appropriate designees shall attend training approved by the attorney general as
provided in section 109.43 of the Revised Code. In addition, all public offices shall adopt
a public records policy in compliance with this section for responding to public records
requests. In adopting a public records policy under this division, a public office may
obtain guidance from the model public records policy developed and provided to the
public office by the attorney general under section 109.43 of the Revised Code. Except as
otherwise provided in this section, the policy may not limit the number of public records
that the public office will make available to a single person, may not limit the number of
public records that it will make available during a fixed period of time, and may not
establish a fixed period of time before it will respond to a request for inspection or
copying of public records, unless that period is less than eight hours.

(2) The public office shall distribute the public records policy adopted by the
public office under division (E)(1) of this section to the employee of the public office
who is the records custodian or records manager or otherwise has custody of the records
of that office. The public office shall require that employee to acknowledge receipt of the
copy of the public records policy. The public office shall create a poster that describes its
public records policy and shall post the poster in a conspicuous place in the public office
and in all locations where the public office has branch offices. The public office may post
its public records policy on the internet web site of the public office if the public office
maintains an internet web site. A public office that has established a manual or handbook
of its general policies and procedures for all employees of the public office shall include
the public records policy of the public office in the manual or handbook.

(F)(1) The bureau of motor vehicles may adopt rules pursuant to Chapter 119. of
the Revised Code to reasonably limit the number of bulk commercial special extraction
requests made by a person for the same records or for updated records during a calendar
year. The rules may include provisions for charges to be made for bulk commercial
special extraction requests for the actual cost of the bureau, plus special extraction costs,
plus ten per cent. The bureau may charge for expenses for redacting information, the
release of which is prohibited by law.

(2) As used in division (F)(1) of this section:

(a) "Actual cost" means the cost of depleted supplies, records storage media costs,
actual mailing and alternative delivery costs, or other transmitting costs, and any direct
equipment operating and maintenance costs, including actual costs paid to private
contractors for copying services.
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(b) "Bulk commercial special extraction request” means a request for copies of a
record for information in a format other than the format already available, or information
that cannot be extracted without examination of all items in a records series, class of
records, or data base by a person who intends to use or forward the copies for surveys,
marketing, solicitation, or resale for commercial purposes. "Bulk commercial special
extraction request” does not include a request by a person who gives assurance to the
bureau that the person making the request does not intend to use or forward the requested
copies for surveys, marketing, solicitation, or resale for commercial purposes.

(¢) "Commercial" means profit-seeking production, buying, or selling of any good,
service, or other product.

(d) "Special extraction costs" means the cost of the time spent by the lowest paid
employee competent to perform the task, the actual amount paid to outside private
contractors employed by the bureau, or the actual cost incurred to create computer
programs to make the special extraction. "Special extraction costs" include any charges
paid to a public agency for computer or records services,

(3) For purposes of divisions (F)(1) and (2) of this section, "surveys, marketing,
solicitation, or resale for commercial purposes” shall be narrowly construed and does not
include reporting or gathering news, reporting or gathering information to assist citizen
oversight or understanding of the operation or activities of government, or nonprofit
educational research.

4903.10 Application for rehearing,

After any order has been made by the public utilities commission, any party who
has entered an appearance in person or by counsel in the proceeding may apply for a
rehearing in respect to any matters determined in the proceeding. Such application shall
be filed within thirty days after the entry of the order upon the journal of the commission.

Notwithstanding the preceding paragraph, in any uncontested proceeding or, by
leave of the commission first had in any other proceeding, any affected person, firm, or
corporation may make an application for a rehearing within thirty days after the entry of
any final order upon the journal of the commission. Leave to file an application for
rehearing shall not be granted to any person, firm, or corporation who did not enter an
appearance in the proceeding unless the commission first finds:

(A) The applicant's failure to enter an appearance prior to the entry upon the
journal of the commission of the order complained of was due to just cause; and,
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(B) The interests of the applicant were not adequately considered in the
proceeding.

Every applicant for rehearing or for leave to file an application for rehearing shall
give due notice of the filing of such application to all parties who have entered an
appearance in the proceeding in the manner and form prescribed by the commission.

Such application shall be in writing and shall set forth specifically the ground or
grounds on which the applicant considers the order to be unreasonable or unlawful. No
party shall in any court urge or rely on any ground for reversal, vacation, or modification
not so set forth in the application.

Where such application for rehearing has been filed before the effective date of the
order as to which a rehearing is sought, the effective date of such order, unless otherwise
ordered by the commission, shall be postponed or stayed pending disposition of the
matter by the commission or by operation of law. In all other cases the making of such an
application shall not excuse any person from complying with the order, or operate to stay
or postpone the enforcement thereof, without a special order of the commission.

Where such application for rehearing has been filed, the commission may grant
and hold such rehearing on the matter specified in such application, if in its judgment
sufficient reason therefor is made to appear. Notice of such rehearing shall be given by
regular mail to all parties who have entered an appearance in the proceeding.

If the commission does not grant or deny such application for rehearing within
thirty days from the date of filing thereof, it is denied by operation of law.

If the commission grants such rehearing, it shall specify in the notice of such
granting the purpose for which it is granted. The commission shall also specify the scope
of the additional evidence, if any, that will be taken, but it shall not upon such rehearing
take any evidence that, with reasonable diligence, could have been offered upon the
original hearing.

If, after such rehearing, the commission is of the opinion that the original order or
any part thereof is in any respect unjust or unwarranted, or should be changed, the
commission may abrogate or modify the same; otherwise such order shall be affirmed.
An order made after such rehearing, abrogating or modifying the original order, shall
have the same effect as an original order, but shall not affect any right or the enforcement
of any right arising from or by virtue of the original order prior to the receipt of notice by
the affected party of the filing of the application for rehearing.

No cause of action arising out of any order of the commission, other than in
support of the order, shall accrue in any court to any person, firm, or corporation unless
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such person, firm, or corporation has made a proper application to the commission for a
rehearing,.

4903.13 Reversal of final order - notice of appeal,

A final order made by the public utilities commission shall be reversed, vacated,
or modified by the supreme court on appeal, if, upon consideration of the record, such
court is of the opinion that such order was unlawful or unreasonable.

The proceeding to obtain such reversal, vacation, or modification shall be by
notice of appeal, filed with the public utilities commission by any party to the proceeding
before it, against the commission, setting forth the order appealed from and the errors
complained of. The notice of appeal shall be served, unless waived, upon the chairman of
the commission, or, in the event of his absence, upon any public utilities commissioner,
or by leaving a copy at the office of the commission at Columbus, The court may permit
any interested party to intervene by cross-appeal.

4928.14 Failure of supplier to provide service.

The failure of a supplier to provide retail electric generation service to customers
within the certified territory of an ¢lectric distribution utility shall result in the supplier's
customers, after reasonable notice, defaulting to the utility's standard service offer under
sections 4928.141, 4928.142, and 4928.143 of the Revised Code until the customer
chooses an alternative supplier, A supplier is deemed under this section to have failed to
provide such service if the commission finds, after reasonable notice and opportunity for
hearing, that any of the following conditions are met:

(A) The supplier has defaulted on its contracts with customers, is in receivership,
or has filed for bankruptcy.

(B) The supplier is no longer capable of providing the service.
(C) The supplier is unable to provide delivery to transmission or distribution
facilities for such period of time as may be reasonably specified by commission rule

adopted under division (A) of section 4928.06 of the Revised Code.

(D) Thé supplier's certification has been suspended, conditionally rescinded, or
rescinded under division (D) of section 4928.08 of the Revised Code.
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4928.143 Application for approval of electric security plan - testing.

(A) For the purpose of complying with section 4928.141 of the Revised Code, an
electric distribution utility may file an application for public utilities commission
approval of an electric security plan as prescribed under division (B) of this section. The
utility may file that application prior to the effective date of any rules the commission
may adopt for the purpose of this section, and, as the commission determines necessary,
the utility immediately shall conform its filing to those rules upon their taking effect.

(B) Notwithstanding any other provision of Title XLIX of the Revised Code to the
contrary except division (D) of this section, divisions (I), (J), and (K) of section 4928.20,
division (E) of section 4928.64, and section 4928.69 of the Revised Code:

(1) An electric security plan shall include provisions relating to the supply and
pricing of electric generation service. In addition, if the proposed electric security plan
has a term longer than three years, it may include provisions in the plan to permit the
commission to test the plan pursuant to division (E) of this section and any transitional
conditions that should be adopted by the commission if the commission terminates the
plan as authorized under that division.

(2) The plan may provide for or include, without limitation, any of the following:

(a) Automatic recovery of any of the following costs of the electric distribution
utility, provided the cost is prudently incurred: the cost of fuel used to gencrate the
clectricity supplied under the offer; the cost of purchased power supplied under the offer,
including the cost of energy and capacity, and including purchased power acquired from
an affiliatc; the cost of emission allowances; and the cost of federally mandated carbon or
energy taxes;

(b) A reasonable allowance for construction work in progress for any of the
electric distribution utility's cost of constructing an electric generating facility or for an
environmental expenditure for any electric generating facility of the electric distribution
utility, provided the cost is incurred or the expenditure occurs on or after January 1, 2009.
Any such allowance shall be subject to the construction work in progress allowance
limitations of division (A) of section 4909.15 of the Revised Code, except that the
commission may authorize such an allowance upon the incurrence of the cost or
occurrence of the expenditure. No such allowance for generating facility construction
shall be authorized, however, unless the commission first determines in the proceeding
that there is need for the facility based on resource planning projections submitted by the
electric distribution utility. Further, no such allowance shall be authorized unless the
facility's construction was sourced through a competitive bid process, regarding which
process the commission may adopt rules. An allowance approved under division
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(B)(2)(b) of this section shall be established as a nonbypassable surcharge for the life of
the facility.

(¢) The establishment of a nonbypassable surcharge for the life of an electric
generating facility that is owned or operated by the electric distribution utility, was
sourced through a competitive bid process subject to any such rules as the commission
adopts under division (B)(2)(b) of this section, and is newly used and useful on or after
January 1, 2009, which surcharge shall cover all costs of the utility specified in the
application, excluding costs recovered through a surcharge under division (B)(2)(b) of
this section. However, no surcharge shall be authorized unless the commission first
determines in the proceeding that there is need for the facility based on resource planning
projections submitted by the electric distribution utility. Additionally, if a surcharge is
authorized for a facility pursuant to plan approval under division (C) of this section and
as a condition of the continuation of the surcharge, the electric distribution utility shall
dedicate to Ohio consumers the capacity and energy and the rate associated with the cost
of that facility. Before the commission authorizes any surcharge pursuant to this division,
it may consider, as applicable, the effects of any decommissioning, deratings, and
retirements.

(d) Terms, conditions, or charges relating to limitations on customer shopping for
retail electric generation service, bypassability, standby, back-up, or supplemental power
service, default service, carrying costs, amortization periods, and accounting or deferrals,
including future recovery of such deferrals, as would have the effect of stabilizing or
providing certainty regarding retail electric service;

(¢) Automatic increases or decreases in any component of the standard service
offer price;

(f) Provisions for the electric distribution utility to securitize any phase-in,
inclusive of carrying charges, of the utility's standard service offer price, which phase-in
is authotized in accordance with section 4928.144 of the Revised Code; and provisions
for the recovery of the utility's cost of securitization.

(2) Provisions relating to transmission, ancillary, congestion, or any related service
required for the standard service offer, including provisions for the recovery of any cost
of such service that the electric distribution utility incurs on or after that date pursuant to
the standard service offer;

(h) Provisions regarding the utility's distribution service, including, without
limitation and notwithstanding any provision of Title XLIX of the Revised Code to the
contrary, provisions regarding single issue ratemaking, a revenue decoupling mechanism
or any other incentive ratemaking, and provisions regarding distribution infrastructure
and modernization incentives for the electric distribution utility. The latter may include a
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long-term energy delivery infrastructure modernization plan for that utility or any plan
providing for the utility's recovery of costs, including lost revenue, shared savings, and
avoided costs, and a just and reasonable rate of return on such infrastructure
modernization. As part of its determination as to whether to allow in an electric
distribution utility's electric security plan inclusion of any provision described in division
(B)(2)(h) of this section, the commission shall examine the reliability of the electric
distribution utility's distribution system and ensure that customers' and the electric
distribution utility's expectations are aligned and that the electric distribution utility is
placing sufficient emphasis on and dedicating sufficient resources to the reliability of its
distribution system.

(i) Provisions under which the electric distribution utility may implement
economic development, job retention, and energy efficiency programs, which provisions
may allocate program costs across all classes of customers of the utility and those of
electric distribution utilities in the same holding company system.

(C)(1) The burden of proof in the proceeding shall be on the electric distribution
utility. The commission shall issue an order under this division for an initial application
under this section not later than one hundred fifty days after the application's filing date
and, for any subsequent application by the utility under this section, not later than two
hundred seventy-five days after the application's filing date. Subject to division (D) of
this section, the commission by order shall approve or modify and approve an application
filed under division (A) of this section if it finds that the electric security plan so
approved, including its pricing and all other terms and conditions, including any deferrals
and any future recovery of deferrals, is more favorable in the aggregate as compared to
the expected results that would otherwise apply under section 4928.142 of the Revised
Code. Additionally, if the commission so approves an application that contains a
surcharge under division (B)(2)(b) or (c) of this section, the commission shall ensure that
the benefits derived for any purpose for which the surcharge is established are reserved
and made available to those that bear the surcharge. Otherwise, the commission by order
shall disapprove the application.

(2)(a) If the commission modifies and approves an application under division
(C)(1) of this section, the electric distribution utility may withdraw the application,
thereby terminating it, and may file a new standard service offer under this section or a
standard service offer under section 4928.142 of the Revised Code.

(b) If the utility terminates an application pursuant to division (C}(2)(a) of this
section or if the commission disapproves an application under division (C)(1) of this
section, the commission shall issue such order as is necessary to continue the provisions,
terms, and conditions of the utility's most recent standard service offer, along with any
expected increases or decreases in fuel costs from those contained in that offer, until a
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subsequent offer is authorized pursuant to this section or section 4928.142 of the Revised
Code, respectively.

(D) Regarding the rate plan requirement of division (A) of section 4928.141 of the
Revised Code, if an electric distribution utility that has a rate plan that extends beyond
December 31, 2008, files an application under this section for the purpose of its
compliance with division (A) of section 4928.141 of the Revised Code, that rate plan and
its terms and conditions are hereby incorporated into its proposed electric security plan
and shall continue in effect until the date scheduled under the rate plan for its expiration,
and that portion of the electric security plan shall not be subject to commission approval
or disapproval under division (C) of this section, and the earnings test provided for in
division (F) of this section shall not apply until after the expiration of the rate plan.
However, that utility may include in its electric security plan under this section, and the
commission may approve, modify and approve, or disapprove subject to division (C) of
this section, provisions for the incremental recovery or the deferral of any costs that are
not being recovered under the rate plan and that the utility incurs during that continuation
period to comply with section 4928.141, division (B) of section 4928.64, or division (A)
of section 4928.66 of the Revised Code.

(E) If an electric security plan approved under division (C) of this section, except
one withdrawn by the utility as authorized under that division, has a term, exclusive of
phase-ins or deferrals, that exceeds three years from the effective date of the plan, the
commission shall test the plan in the fourth year, and if applicable, every fourth year
thereafter, to determine whether the plan, including its then-existing pricing and all other
terms and conditions, including any deferrals and any future recovery of deferrals,
continues to be more favorable in the aggregate and during the remaining term of the plan
as compared to the expected results that would otherwise apply under section 4928.142 of
the Revised Code. The commission shall also determine the prospective effect of the
electric security plan to determine if that effect is substantially likely to provide the
electric distribution utility with a return on common equity that is significantly in excess
of the return on common equity that is likely to be earned by publicly traded companies,
including utilities, that face comparable business and financial risk, with such
adjustments for capital structure as may be appropriate. The burden of proof for
demonstrating that significantly excessive earnings will not occur shall be on the electric
distribution utility. If the test results are in the negative or the commission finds that
continuation of the electric security plan will result in a return on equity that is
significantly in excess of the return on common equity that is likely to be carned by
publicly traded companies, including utilities, that will face comparable business and
financial risk, with such adjustments for capital structure as may be appropriate, during
the balance of the plan, the commission may terminate the electric security plan, but not
until it shall have provided interested parties with notice and an opportunity to be heard.
The commission may impose such conditions on the plan's termination as it considers
reasonable and necessary to accommodate the transition from an approved plan to the
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more advantageous alternative. In the event of an electric security plan's termination
pursuant to this division, the commission shall permit the continued deferral and phase-in
of any amounts that occurred prior to that termination and the recovery of those amounts
as contemplated under that electric security plan.

(F) With regard to the provisions that are included in an electric security plan
under this section, the commission shall consider, following the end of each annual
period of the plan, if any such adjustments resulted in excessive earnings as measured by
whether the earned return on common equity of the electric distribution utility is
significantly in excess of the return on common equity that was earned during the same
period by publicly traded companies, including utilities, that face comparable business
and financial risk, with such adjustments for capital structure as may be appropriate.
Consideration also shall be given to the capital requirements of future committed
investments in this state. The burden of proof for demonstrating that significantly
excessive earnings did not occur shall be on the electric distribution utility. If the
commission finds that such adjustments, in the aggregate, did result in significantly
excessive earnings, it shall require the electric distribution utility to return to consumers
the amount of the excess by prospective adjustments; provided that, upon making such
prospective adjustments, the electric distribution utility shall have the right to terminate
the plan and immediately file an application pursuant to section 4928.142 of the Revised
Code. Upon termination of a plan under this division, rates shall be set on the same basis
as specified in division (C)(2)(b) of this section, and the commission shall permit the
continued deferral and phase-in of any amounts that occurred prior to that termination
and the recovery of those amounts as contemplated under that electric security plan. In
making its determination of significantly excessive earnings under this division, the
commission shall not consider, directly or indirectly, the revenue, expenses, or earnings
of any affiliate or parent company.

4928.18 Jurisdiction and powers of commission concerning utility or affiliate.

(A) Notwithstanding division (D)(2)(a) of section 4909.15 of the Revised Code,
nothing in this chapter prevents the public utilities commission from exercising its
authority under Title XLIX [49] of the Revised Code to protect customers of retail
electric service supplied by an electric utility from any adverse effect of the utility's
provision of a product or service other than retail electric service.

(B) The commission has jurisdiction under section 4905.26 of the Revised Code,
upon complaint of any person or upon complaint or initiative of the commission on or
after the starting date of competitive retail electric service, to determine whether an
electric utility or its affiliate has violated any provision of section 4928.17 of the Revised
Code or an order issued or rule adopted under that section. For this purpose, the
commission may examine such books, accounts, or other records kept by an electric
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utility or its affiliate as may relate to the businesses for which corporate separation is
required under section 4928.17 of the Revised Code, and may investigate such utility or
affiliate operations as may relate to those businesses and investigate the interrelationship
of those operations. Any such examination or investigation by the commission shall be
governed by Chapter 4903. of the Revised Code.

(C) In addition to any remedies otherwise provided by law, the commission,
- regarding a determination of a violation pursuant to division (B) of this section, may do
any of the following: :

(1) Issue an order directing the utility or affiliate to comply;

(2) Modify an order as the commission finds reasonable and appropriate and order
the utility or affiliate to comply with the modified order;

(3) Suspend or abrogate an order, in whole or in part;

(4) Issue an order that the utility or affiliate pay restitution to any person injured
by the violation or failure to comply;

(D) In addition to any remedies otherwise provided by law, the commission,
regarding a determination of a violation pursuant to division (B) of this section and
commensurate with the severity of the violation, the source of the violation, any pattern
of violations, or any monetary damages caused by the violation, may do either of the
following:

(1) Impose a forfeiture on the utility or affiliate of up to twenty-five thousand
dollars per day per violation. The recovery and deposit of any such forfeiture shall be
subject to sections 4905.57 and 4905.59 of the Revised Code.

(2) Regarding a violation by an electric utility relating to a corporate separation
plan involving competitive retail electric service, suspend or abrogate all or part of an
order, to the extent it is in effect, authorizing an opportunity for the utility to receive

transition revenues under a transition plan approved by the commission under section
4928.33 of the Revised Code.

Corporate separation under this section does not prohibit the common use of
employee benefit plans, facilities, equipment, or employees, subject to proper accounting
and the code of conduct ordered by the commission as provided in division (A)(1) of this
section.
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(E) Section 4905.61 of the Revised Code applies in the case of any violation of
section 4928.17 of the Revised Code or of any rule adopted or order issued under that
section.
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The Commission, coming now to consider the evidence presented in these

proceedings, pursuant to the Supreme Court of Ohio’s remand in Ohip Consumers’ Counsel

v. Public Utilities Commission (2006), 111 Ohio St.3d 300, the transcripts of the hearing, and
briefs of the parties, hereby issues its order on remand.
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APPEARANCES:
The following parties made appearances in the remand phase of these proceedings:

Paul A. Colbert, Senior Counsel, John ], Finnigan, Jr., Senior Counsel, and Rocco
Y Ascenzo, Counsel, 139 East Fourth Street, P.O. Box 960, Cincinnati, Ohio 45202, on behalf
of Duke Energy Ohio, Ine. (formerly known as the Cincinnati Gas & Electric Company).

Kravitz, Brown & Dortch, by Michael P. Dortch, 145 East Rich Street, Columbus,
Ohio 43215, on behalf of Cinergy Corp. and Duke Eriergy Retail Sales, Inc.

‘Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Jeffrey L. Swiall, Ann M.
Hotz, and Larry S. Sauer, Assistant Consumers” Counsel, Office of Consumers’ Counsel, 10
Woest Broad Street, Suite 1800, Columbus, Ohio 43215, on behsif of the residential utility
customers of Duke Energy Ohis, Inc.

Voiys; Sater, Seymour & Pease LLF, by M. Howard Petricoff and Stephen M.
Howard, 52 East Gay Street, PO Box 1008, Columbus, Ohjo 43215, on behalf of the Ohio
Marketers’ Group, comprised of Coristellation NewEnergy, Inc.; MidAmerican Energy
Company; Strategic Energy, LLC; and Integrys Energy Services, Inc. (forinerly known as
WPS Energy Services, Inc.).

MclNiees, Wallace & Nurick LLC, by Samuel C. Randazzo, Daniel J. Neilsen; and
Joseph M. Clark, 21 East State Stxeet, 17% Floor, Columbus, Ohio 43215, on behalf of
Indystrial Energy Users-Ohio.

Baehm, Kurtz & Lowty, by David F. Boehm and Michael L. Kurtz, 1500 URS Center,
36 Bast Seventh Street, Cincinnati, Ohio 45202, on behalf of the Ohio Energy Group, Inc

Boehm, Kurtz & Lowry, by Michael L. Kurtz, 1500 URS Center, 36 East Seventh
Street, Cincinnati, Ohio 45202, on behalf of the Kroger Co.

David C. Rinebolt and Colleen Mooney, 231 West Lima Steeet, Findlay, Otio 45840,
on behalf of Ohio Partners for Affordable Energy.

- Christensen, Christensen, Donchatz, Kettlewell & Owens, LLP, by Mary W.
Christensen, 100 East Campus View Boulevard, Suite 360, Columibus, Ohio 43235, on behalf
of People Working Cooperatively, Inc.

Bell & Royer Co,, LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of Domiriion Retail , Inc.
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Richard L. Sites, General Counsel, 155 East Broad Street, 15t Floor, Columbus, Ohio
43213, and Bricker & Eckler LLF, by Ms. Sally W. Bloomfield and Mr. Thomas J. (¥Brien,
100 South Third Street, Colunibus, Ohio 43215, on behalf of the Ohio Hospital Association,

Marc Dann, Attorney General of the State of Ohio, Duane W. Luckey, Section Chief,
Thomas W. McNamee, Werner L. Margard IIT, and Stephen P. Reilly, Assistant Attorneys
General, 180" East Broad Street, Columbus, Ohio 43215, on behalf of the staff of the

Comimission.

OPINION:
L HISTORY OF THE PROCEEDINGS

On Jure 22, 1999, the Ohio General Assembly passed- legislation! requiring the
restricturing of the: electric utility industry and providing for retail competition with
regard to the generation component of electric service (5B 3). Pursuant to SB 3, on
August 31, 2000, the Commission approved a trangition plan for Duke Energy Ohio, Inc.,
{(Duke or company)? 3 In that opinion, the Commission, among other things, allowed
Duke a market development petiod (MDP) ending no earlier than December 31, 2005, for
residential customers and, with regard to edch other customer class, ending when 20
‘percent of the load of each such class switched the purchase of its generation supply to a
certified supplier. The transition plan opinion also granted Duke accounting authority to
defer and recover a regulatory transition charge (RTC) that would continue through 2008
for residential customers and through 2010 for nonresidential customers.

On January 10, 2003; Duke filed an application in In the Matter of the Application of
The Cincinnati Gas & Electric Company to Modify its Nonresidential Gevieration Rates $o- Provide
for Market-Based Standard Service Offer Pricing and to Establish an Alternative Compesitive-Bid
Service Rate Option Subsequent to the Market Development Period, Case No. 03-93-EL-ATA, (03-
93) for authority to-modify its nonresidential generation rates to provide for a competitive
market option (CMO), including both a market-based standard service offer and an
alternative competitive bidding process, for rates subsequent to the MDP.

On Qctober 8, 2003, Duke filed three additional; related cases. In In the Matter of the
Application of The Cincinnati Gas & Electric Company for Authority to Modify Current
Accounting Procedures for Certain Costs Associated with the Midwest Independett Transmission
System Operator, Case No, 03-2079-EL-AAM (03-2079), Duke requested authority to modify

1 Amended Substitate Senate Bill No, 3 of the 123 General Assembly,

2 in the Matter of the Application of The Cincinnati Gas & Electric Gompany for Approval of its Eleciric Transition
Plai, Apprioal of Tariff Chariges and New Tariffs, Authority to Modify Current Acoounting Procedures, and
Approval o Transfer its Generating Assels to an Exentyt Wholesale Generaior, Case No. 95-1658-EL-ETP et al,

3 Duke was, at that time, known as fhe Cincinnati Gas & Electric Company. It will be referred to as Duke,
regardless of Its Tegal name at any given time. Case names, however, will not be altered to reflect the
changed name.
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its current accounting procedures to allow it to defer incremental costs related to its
parficipation inthe Midwest Independent Transmission System Operator (MISO). In In the
Matter of the Application-of The Cincinnati Gas & Electric Company for Authority to Modify
Current Accounting Procedures for Capitel Investmient in its Electric Transmission and
Distribution System and fo Establish u Capital Investment Reliability Rider fo be Effective after the
Market Developmenit Period, Case Nos. 03-2080-EL-ATA (03-2080) and Case No. 03-2081-EL-
AAM (03-2081), Duke requested authority (a) to modify its current accounting procedures
to allow it to defer incremental costs related to its net capital investment in electric
transmission and distribution facilities, where thet investment was made between
Janwary 1, 2001, and the date when such investment is reflected in the company’s base
rates, together with a carrying charge, and (b) to establish a capital investment rider to
recover those deferred transmission and distribution facilities capital investments after the
end of the MDP,

On December 9, 2003, the Commission issued an entry consolidating 03-93, 03-2079,
03-2080; and 03-2081 and requesting that Duke file ‘a rate stabilization plan (RSP) that
would stabilize prices following the termination of the MDP, while allowing additional
time for the competitive retail electric services {CRES) market to grow. Duke filed a
proposed RSP on January 26, 2004. On March 9, 2004, most of the parties to these
proceedings filed objections to Duke's proposed RSP.. On April 22, 2004, a public hearing
on Duke's applications was held in Cinginnati. An evidentiary hearing commenced on
May 17, 2004, but was adjourned in order to allow the parties to engage in settlement
distussions. On May 19, 2004, a stipulation and recommendation {stipulation) wes filed by
Duke, staff of the Commission, FirstEnergy Scolutions Corp., Dominion Retail, Inc.
{(Dominjon), Industrial Energy Users-Ohio (IEU), Green Mountain Energy Company; Ohio
Energy Group, Iric. {OEG), The Kroger Co. (Kroger), AK Steel Corporation (AK Steel),
Cognis Corp. (Cognis), People Working Cooperatively (PWC), Commimities- United for
Action {CUFA), and Ohio Hospital Association (QOHA) (collectively, signatory parties). The
stipulation was not signed by Ohio Congumers’ Counsel (OCC), Ohio Partners for
Affordable Energy (OPAE), The Chio Manufacturers’ Association (OMA), National Energy
Marketers Association, PSEG Energy Resources & Trade LLC, or Constellation Power
Source, Inc. It was also not signed by Constellation NewEnergy, Inc. (Constellation);
MidAmerican Energy Company; Strategic Energy, LLC; or Integrys Energy Services, Inc.
{formerly known as WPS Energy Services, Inc.). These four entities are collectively referred
to-as Ohio Marketers Group (OMG).

~ On May 20, 2004, the evidentiary hearing resumed. At the hearing, OCC made an
oral motion to compel discovery from Duke regarding alleged side agreements between
Duke and other parties to the stipulation. The attorney examiners denied OCC’s motion to
compel. Duke, staff, and other parties presented testimony and evidence in support of the
stipulation and Duke’s original proposal and others presented testimony and evidence in
oppusition to the stipulation and the proposal. On September 29, 2004, the Commission
issued its opinion and order approving the stipulation with certain modifications. The
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stipulation provided for the establishment of an RSP for Duke that would govern the rates
and riders to be charged by Duke from Janwary 1, 2005, through December 31,2008 (with
certain aspects of those rates-also extending through the end of 2010). The ordér approved
changes in certain cost components, increased the avoidability of certain charges by
shopping customers, and directed full corporate separation of the generation component
by Duke if it faled to Jmplement the stipulation as modified. The Commission also
affirmed the attorney examiriers’ denial of OCC’s discovery motion relating to side
agreements.

Applications for rehiearing were filed by Duke, OCC, OMG, and CPS. In its
applicatiort for rehearing, Duke also proposed various modifications to the stipulation,
which modifications would, when taken together, effectuste an alternative to the stipulated
version of the RSP.. On November 23, 2004, the Commission issued an entry on rehearing
in which 1t found that Duke’s proposed modifications to the stipulation were meritorious
and, making certain further revisions, granted rehearing in pait. The rehearing
apphcahons by OCC and CPS were denied. OMG's application for rehearing was granted
in part and denied in part. OCC, MidAmerican, and Dominion filed applications for a
second rehearing. These applications were denled on January 19,2005, except for a narrow
issué raised by Mid American, The Commission issued a third rehearing entry on April 13,
2005, that further refined Duke’s RSP and certain of the RSP riders, based on MidAmerica’s
application for rehearing,

On March 18 and May 23, 2005, OCC filed notioes of appeal to the Supreme Court of
Ohio, raising seven claimed errors. Following briefing and oral argument on the
consolidated. .appeals, the supreme court issued its opinion on November 22, 2006. Ohio
Consumers’ Counsel p. Pub, U, Comm., 111 Ohio 5t.3d 300, 2006-Ohic-5789: In that opinion,
the Court uphield the Commission’s actions on issues relating to procedural requirements,
due process, support for the finding that the standard service offer was miarket-based,
harm or prejudice that might have been caused by chinges on reheating to the price-to-
compare component, reasonableness of Duke’s alternative to the competitive bidding
process, non-discriminatory treatmenit of customers, non-bypassability of certain cherges,
corporate separation, and denial of certain discovery based on irrelevance under the
secotid and third prongs of the stipulation-reasonableness test. However, the Court
remanded these proceedings to the Commission with regard to two portions of the
Commission decision and also Held that the side agreements are not privilegad.

Pursuant to the court’s direction on remand, by entry of November 29, 2006, the
attorney examiners dirécted Duke to disclose to OCC the information that OCC had
requested with regard to side agreements. In the November 29, 2006, eniry, the examiners
alsp found that a hearing should be held to obtain the record evidence required by the
court, in order to explain thoroughly our conclusion that the modifications on rehearing are

reasoriable and to identify the evidence we considered to support our findirigs. The
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procedure to be estabhshed

On December 7, 2006, Duke responded to the disclosure direction, stating that ocC
had requested “copies of all agreements between [Duke] and a party to these consolidated
cases (and all agreements between [Duke) and an entity that was at eny time a parly to
these consolidated cases) that were entered: into on or after January 26, 2004.” Duke
notified the Commission that only one such agreement existed and that is was between
Duke and the city of Cindinnati, It provided a copy of that agreement to OCC and all other
parties to the proceedings.

On December 13, 2006, Duke filed a motion for clarification of the examiners’ eritry
of November 29, 2006, Duke expressed its belief that the rematd “presupposes that there
already is evidence of record to support the Commission’s decision.” - Thus, it asked that
the examiners “clarify” that the proposed hearing would be limited to briefs and/or oral
argument, citing record evidence. On December 20, 2006, OCC filed a memorandum
contra this motion for clarification. OCC opined that the moton should be denied on
procedural grounds, as Duke failed to seek an interlocutory appeal of the examiners” entry.
OCC also disagreed with Drike on substantive grounds, arguing in favor of a full hearing,
following a period for discovery and noting that, if no hearing were held, the court’s order
that side agreements be disclosed would have no practical purpose. The Commiission
responded to this metion on January 3, 2007, refusing to “clarify” the examiners’ ruling but
confirming that the hearing would iniclude the presentation of festimony and the
introduction of evidence. On Febtuary 1, 2007, OCC filed an application for rehearing,
asserting that the Cornisgion’s entry prematurely dealt with issues relating to the
admissibility of evidence. On February 12, 2007, Duke, Duke Energy Retail Sales, LLC,
{DERS), and Cinergy Corp. (Cinergy) filed memoranda contra this application for
reheating# The application for rehearing was denied by operation of law.

Meanwhile, on December 13, 2006, OCC filed a motion for a subpoena duces tecum,
asking; in part, that DERS provide copies of any agreements between DERS and customers
of Duke, between affiliates of DERS and customers of Duke, and related correspondence

and other documents, On December 18, 2006, OCC moved for a second, similar subpoena
ditces tecum. On December 20, 2006, DERS objected and moved to quash the two subpoenae
on various grounds, including the ground that they were unduly burdensome. On that
same day, Duke filed 2 motion in support of DERSs motion to quash, as well as a motion
for a protective order, asking that further- dxscwery in these proceedings not be permitted.
On Decernber 21, 2006, IEU filed a motion in support of the motions by DERS and Duke.
On December 28, 2006, OCC filed a motion to sirike DERS's motion to quash, together with
a memorandum contra Duke’s motion for a protective order, and a motion to strike IEU's
memorandum, OCC asserted that DERS's motion should be stricken on the grourids that it

4 DERS and Cinergy are affiliates of Duke, with DERS being a CRES provider in Duke's certified territory.
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was not 2 party to the proceedings. It opposed Duke’s motion on the ground that the
requested protective order would prevent OCC from developing its case on remand. OCC
moved to strike [EU's memorandum;, claiming that memoranda in support are not
permitted by the Commission’s procedural rules. With regard to OCC’s motion to strike
DERS's miotion to quash, on January 2, 2007, DERS filed both a memorandum contra and a
limited motion to intervene. With regard to OCC's memorandum contra Duke’s motion
for 4 protective order, Duke filed a reply on January 2, 2007. The examiners denied the
motion to strike JEU's memorandum in support, denied Duke’s motion for a protective
order, denied OCC's motion to strike the motion to quash, and granted, in part, the motion
to guash, restricting the subpoenge to requesting copies of agreemerits with customers of
Dhike that aré éurrent or past parties to these proceedings or affiliates or members of
current-or past parties. ' '

At the prehearing on December 14, 2006, the remanded cases were consolidated
with proceedings regarding various riders associated with Duke’s RSP and various
procedural matters were addressed. ©On February 1, 2007, the examiners issued an entry
scheduling a hearing on the remarid aspects of the consolidated cases to begin on Maxch 19,
2007. The hearinig on the riders was schediiled for a separate time. Only the remanded
cases are being considered in this order on remand.

QOn February 2, 2007, Duke, DERS, and Cinergy filed motions in limine, seeking to
exclude certain agreements: sind refated documents from these proceedings. With those
motions, Cinergy filed a limited motion to intervene and DERS renewed its limited motion
to intervene. On February 7, 2007, staff of the Commission filed a memorandum in
response to the motions in liming, asserting that the agreements in question are not
relevant, on the grounds that no stipulation is currently before the Commission and
corporate separation claims should be raised in a separate proceeding. OMG filed a
memaranduin in response on February 9, 2007. OMG asserted that ruling on relevance or
admissibility would be premature at that time. OCC opposed the motions on several
grounds, both procedural and substantive. It also opposed intervention by Cinergy and
DERS. Duke, Cinergy, and DERS filed replies t6 OMG's resporisive memeorandum, on
February 14, 2007. On Febriary 16, 2007, Duke, Cinergy, and DERS filed replies to OCC's
meirorandurn contra their motions in limirie. On February 28, 2007, the examiners granted
the motions for intervention for the limited purpose of protecting confidential information
and, in light of the supreme court’s directives, denfed the motions to exclude evidence of
the side agreemenits.

Through the course of these remanded proceedings, numerous motions for
protective orders, covering purported confidential materials, were filed. The subject of
confidential treatment of discovered material arose in the prehearing held near the start of
the remand phase. At that time, counsel for Duke mentioned the existence of
confidentiality agréements with several of the parties. According to OCC’s March 13, 2007,
filing with the Commission, QCC, on February 23, 2007, notified Duke, DERS, Cinergy,

30



03-93-FL-ATA et al. : ' - S8

Kroger, and OHA that they should either make public certain documents or prove to the
Commissjon that such material deserved confidential treatment. On March 2, 2007, Dutke,
DERS, Cinergy, Kroger, and OHA filed motions for a protective order covering the
disputed material, On that same day, JEU also filed a letter expressing its concern ov
OCC’s proposed release. On March 5, 2007, the OEG similarly filed 2 letter opposing
OCC's proposed disclosure of confidential materials. On March 9, 2007, OMG filed its
resporise to this controversy, explaining that agrecments bétween customers and their
CRES providers must be kept confidential. On March 13, 2007, OCC responded with a
memorandum coritra all five motions, OHA filed a reply on March 14, 2007. On March 15,
2007, Duke, Cinergy, DERS, and IEU filed replies.

The hearing. commenced on March 19, 2007, as scheduled. Before the start of
testimony, the examiiners ruled, with regard to the confidentiality dispute, that the motions
for protective ordets would be granted for a period of 18 months from March 19, 2007, on
the condition that the granting of those protective orders may be modified by the
Commission if it deems appropriate to do so in light-of the actions thatit-takes, (Rem, Tr.1
at9.) Duke presented the testimony of Sandra Meyer, Judah Rose, and John Steffen. QCC
presented the testimony of Neil Talbot and Beth Hixon. Staff of the Cominission presented
the testimony of Richard Cahsan.

Duke, OCC, OMG, OEG, OPAE, Cinergy, DERS, and staff filed merit briefs on
April 13, 2007. On April 24, 2007, OMG and Dominion filed reply briefs. Duke, OCC,
Cinergy, DERS, TEU, OEG, OPAE, PWC, and staff filed reply briefs on April 27, 2007. On
April 30, 2007, a reply brisf was filed by OEG.

PWC’s reply brief also included a motion o strike a portion of the merit brief filed
by OPAE, OPAE responded on May 4, 2007, with a memorandum coritra the motion to
strike. PWC filad its reply on May 14, 2007. On Jurie 1, 2007, PWC renewed its motion to
strike, expariding the motion to cover paris of a merit brief filed by OPAE following the
hearing on the rider aspects of this consclidated proceeding. OCC weighed in on this
controversy on June 6, 2007, opposing PWC's motion, OPAE filed its memorandum cortra
on June 8; 2007, also filirig its own motion to strike portions of Duke’s reply brief in the
rider phase of the hearing (which motion will not be dealt with ini this opinion and order).
On June 11, 2007, PWC filed its replies. On June 15, 2007, Duke filed a memorandum
contra the motion to strike, to which QPAE replied on June 18, 2007,

31



03-93-EL-ATA et al. ' ' ’ -10-
I, DISCUSSION
A.

As noted previously, numerous motions for orders protecting the confidentiality of

‘various docifments were filed during the course of these remanded proceedings, Initially,

those motions were made either by parties supporting ¢onifidentiality or by parties who
were complying with confidentiality agreements, In response to a notice by OCC,

pursuant to those confidentiality agreements, that it intended to make certain information -

publig, Duke, DERS, Cinergy, OHA, and Kroger filed motions for protective orders on
March 2, 2007, covering material supplied by them to OCC. On March 9, 2007,
Coristellation filed a:memorandum supporting Kroger's motion for a protective order. On
March 13, 2007, OCC filed a memorandurm contra the motions for protective orders. Reply

memoranda were filed on March 14 and 15, 2007. Additional documents were

subsequently filed under seal, with motions for protective orders.®

On the first day of the hearing in these proceedings, the attorney examiners igsued a

‘banch ruling on these motions, stating that all of the pending motions for protective orders

would be granted for a period .of 18 months from that date, provided that such orders
might be modified by the Commission if it deers it appropriate to doso. (Rem. Tr.Iat9.)

On July 26, 2007, the chairman of the Commission received a public records request
for certain of the information covered by the protective order granted by the examiners.
On August 8, 2007, the examiners issued an entry calling for specific issues to be addressecd
by parties, relating to the possible modification of the protective order. Responsive
memoranda were filed on August 16, 2007, by six of the parties.

5 Allor portions of the following documents werefiled under motions for protective orders: subjpoena duces
tecum, filed on February 5, 2007; transcript of remand deposition-of Charles Whitlock, filed on February
13, 2007; transcripts of remand depositions of Deriis George; Gregory Ficke, and James Ziolkowski, with
attachments, filed on March 15, 2007; remand reply memotanda fled on ‘March 15, 2007, by Duke,
Cinergy, and DERS; transcripts of remarid depositions:of Beth Flixon and Neil Talbet, filed by Dule on
March 16, 2007; and transeript of remand depiosition of Bath Hixen, stipudation, and extidbits, filed by
‘©CC on March 16, 2007. In addifipn, all or portions of thé following items were Hled cotifidentally,
pursuant to examiner order: franscript of remand prehearing conference held on December 14, 2006;
transcript of femand hearing, held March 19-21, 2007, and filed on April 3-4, 2007; together with exhibits;
remand merit briefs of OCC, OMG, Duke, Cinergy and DERS, and OPAE, g1l filed April 13, 2007;
supplemental remand testinony filed on Aprll 17, 2007; by OCC; remand reply ‘brief of OMG, filed April
24, 2007; retmand reply briefs of OCC, Duke, OPAE, and Cinergy and DERS, filed April 27, 2007,
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{b} Legal Issues Relating to Confid

Section 4905.07, Revised Code, pmvndes that all facts and infofmation in the
possession of the Commissien:shall be public, except as provided in Section 149.43, Revised
Code, and as consistent with the purposes of Title 49 of the Revised Code. Similarly,
Section 4901.12, Revised Code, specifies that, “[e]xoept as provided in section 149.43 of the
Revised Code and as corisistent with the purposes of Title XLIX of the Revised Code, all
pro::eedmgs of the public utilities commission and all documents. and -records in its
possession are public records,” Section 149:43, Revised Code, indicates that the term
“public records” excludes mformatmn that, under state or federal law, may not be released.
The Supreme Court of Ohio has clarified that the “state or federal law” exemption is
intended to cover trade secrets. ‘Staté % rel, Besser v. Ohio State {2000), 89 Ohio St.3d 396,
399,

Similarly, Rule 4901-1-24, Ohio Administrative Code (0.A.C), allows the
Conumission to protect the confidenitiality of information contained in a filed document, “to
the extent that state or federal Iaw prohibits release of the information, including where the
information is deemied . . . to constitute a-trade secret under Ohio law; and where non-
disclosure of the uﬁormahun s riot inconsistent with the purposes of Title 49 of the Revised
CO d e. /4

Ohio law defines a trade secret as
information . , . that satisfies both of the following:

(1) It derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by proper
means by, other persons who can obtain economic value from its
disclosuire or use.

()  Itis the subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Section 1333,61(D), Revised Code.

The Ohio Supreme Court has found that an in camera inspection is necessary to
determine whether materials are entitled to protection from disclosure. State ex rel. Allright
Parking of Cleveland Inc. v. Cleveland (1992), 63 Ohio St. 3d 772. Rule 4901-1-24(D)(1}, O.A.C,,
also provides that, where confidential material can be reasonably redacted from. a
doecument without rendering the remaining document incomprehensible or of little
meaning, redaction should be ordered rathier than wholesale removal of the document
from publie scrutiny. Thus, in order to determine whether to issue a protective order, it is
necessary to review the materials in question; to assess whether the information coristitutes
a trade secret under Ohio law; to decide whether nondisclosure of the materials will be
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consistent with the purposes of Title 49, Revised Code; and to evaluate whether the
confidential material can reasonably be redacted.

The Commission has conducted an in camera review of the materials in question. We
will now consider each of the two tests to assess whether trade secrets are present, If we
find trade secrets to be present, we will then consider whether, based on our review of the
documents, nondisclosure will be consistent with purposes expressed in Title 49. We will,
finally, evaluate the possibility of redaction, if necessary.

(c)  Teshs for Trade Secrets
(1) Independent Economic Value
a. Arguments
As noted above, Section 1333.61(D), Revised Code, provides that for information to
be classified as a trade secret, it must derive “independent economic value, actual or
potential, from not being generally known to, and not being readily ascertainable by proper

means by, other persons who can obtain economic value from its disclosure or use.”
Several of the parties addressed thisissue in their memoranda.

Duke deseribes the materials in dispute as including business analyses, financial
analyses, internal business procedures, responses to data requess, interrogatories, internal
correspondence, customer information such a8 consumption: levels and load characteristics,
discussions of these items during sealed depositions, commercial contracts of Duke’s
affiliates and matetia) ancillary to those contracts. (Duke Motion foi Protective Order,
March 2, 2007, at 2.) Duke “asserts that all of the information it has marked as confidential
in these proceedings relates to the [Duke], DERS, or Cinergy contracts and the matters
ancillary thereto.” (Duke Memorandum in Support of Motion for Protective Order, March
2, 2007, at 11.} Duke also notes that, in other cases:

ftThe Commission has often afforded confidential treatment to commercial
coniracts between parties in ‘competitive markets. When it recently granted a
protective order regarding terms ina competitive contract in [In the Matter of the
Joint Application of North Coast Gas Transmission LLC and Suburban Natural Gas
Company for Approval of @ Natural Gas Transpottation Service Agreemenit, Case No.
06-1100:PL-AEC}, the Commission held “we understand that megotiated price
and quantity terms:can be sensitive information in a competitive environment,”

(Duke Memorandum in Support of Motion for Protective Order, March 2, 2007, at 11.)
Cinergy explains that the material in question contains the terms of an economic

develppment assistance agreement and “includes information regarding the nature of the
service . ., the specific Cinergy subsidiary which is to provide electric service . ., the level
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and duration of Cinergy's assistance . . ., the amount of load . . ,, and the terms upon which
either party may end the agree:nent " {Cmergy Memorandum in Suppert of Motion for
Protective Order, March. 2, 2007, at 5,) Cinergy maintaing that this information 1s a trade
secret and. is not a public record. Cinergy also maintains that the information is
economically significant to the contracting parties (Cinergy Memorandum in Support of
Motionfor Protective Order, March 2, 2007, at 5-6; Cinergy Reply Memorandum, March 15,
2007, at 11.)

DERS summarizes the documents about which it is concerned as being “over 1200
pages of documents that include or relate to confidential commercial contracts, business
operations and inchzde depositions in these proceedings, introducing and discussing such
protected materials:” {DERS Motion for Protective Order, March 2, 2007, at 2) DERS also
points out that all “of the information that DERS provided falls into the category of
sensitive information in a competitive environment.” (DERS Memorandum in Support of
Motion for Protective Order, March 2, 2007, at 9.) In addition, DERS asserts that release of
the terms and conditions of these contracts, as well as its business analysis, operational
decisions, and customer information, to the public and to DERS's competitors will interfere
with competition in. the industry: ‘Explaining further, DERS notes that it performed
ptoprietary analysis to determine pricing. constructs and conditions upon which to base its
contracts, Disclosure, it claims, would result in DERS’s foresight into energy markets and
customer service becoming apparent to competitors, especially if DERS is the only
competitive supplier subjected to this disadvaniage. (DERS Reply to Memorandum
Contra, March 15, 2007, at 7.)

Supporting its motion for a protective order covering OHA member agreements,
OHA points out that Section 4928.06(F), Revised Code, specifically contemplates the
Conimission maintaining the confidentiality of certain types of information relating to
CRES providers. OHA asserts that the information does derive indeperident economic
value from mot being known to competitors who can use it to their own financial
advantage. The general counsel of OHA, Mr. Richard Sites, in a supportive affidavit,
afftrms that the release of this information would provide competitors of OHA's members
‘the ability to use the informstion to their competitive advantage and to the detriment of
OHA and its members. He explaing, further, that the information in the documerits
provides mentbers the means o conduct their operations on a more economic basis and
that OHA and the affected members have expended significant funds and time to negotiate
the agreements, If made public, Mr. Sites states, competitors would have access to this
informatioh at no cost and the value of the documents to OHA and its members would be
negated, (OHA Memorandum in Supportof Motion for Protective Order, March 2, 2007, at
5; Affidavit of Richard L. Sites in Support of Motion for Protective Order, March 2, 2007, at
4)

Noting that the documents contain term and pricing information concerning its
purchase of competitive retail electric service, Kroger also maintains that disclosure of this
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information to its competitors in the retail grocery and produce business' would cause

severe disadvantage to Kroger, explaining that Kroger competes for goods and services,
including electric service, to operate its stores, factories, warehouses, and offices. The
disclogure of price-and other terms it has niegotiated for the provision of electric services, it

states, wotild provide its competitcrs with “a bogey to target in their own negotiations for

competitive retail eléctric services and reveal information concerning Kroget’s operation
costs” It asserts that this information should remain protected for so long as the

agreement in question is in effect, (Kroger Memorandum in Suppott of Motion for
Protective Order, March 2, 2007, at 5-6.)

While not filing a motion for-a protective order, IEU also filed a létter in the docket,
on March 2; 2007, strongly supporting the granting of protective orders. IEU states that it
understands OCC fo be threatering to disclose customer names, account numibers,
ciistomer locations, prices, and other sensitive information, without: arny redaction and
without the customers’ express written consent.

On March 5, 2007, OEG also filed a letter in support, noting that the documents in
question. contain information feflecting OEG members’ electric costs and that those
members operate in highly competitive industries.

On March 9, 2007, Constellation, the counterparty to the Kroger agreement that was
the subject of Kroger's motion, filed a memorandum supporting Krogers motion.
Constellation poirits out that the documents in question contain proprietary pricing and
other information. Constellation asserts that disclosure of this information would place
both Kroger and Constellaion at a competitive disadvantage.  {(Constellation
Memorandum in Response to Motion for Protective Order of Kroger Co., March 9, 2007, at
2.3).

b. Resolution

The parties arguing in favor of confidentiality make it clear that they consider the
matetial in question to have economic value from not being known by their competitors
and to have content that would allow competitors to obtain economic value from its use.
(HA states this quite clearly, explaining that the material allows the contracting parties to
run their businesses more sconomically and to-compete more effectively. The discussion
by DERS is also particularly helpful, noting that, in addition to customers’ identities and
pricing, its own marketing strategies would alse be helpful to a competitor. Cinergy also
points to deposition testimony showing the econoraic significance of these contracts,

We recognize that OCC disagrees with the moving parties’ contentions, According
to. OCC, the burden is on those seeking confidential treatment. As OCC points out, the
Commission has held that, pursuant to Sections 4901.12 and 4905.07, Revised Code, there is
a strong presumption in favor of disclosure that the party claiming protective status must
overcome, OCC also maintains that the Commission has required specificity from those
that seek to keep information from the public record and that the specificity required by
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law and supported by the terms of both the protective agreements and the protective
attackment is missing from the motions. (OCC Memoranidum Contra Motoris for
Protective Orders, March 13, 2007, at 8-9, 11.) OPAE also disagrees, arguing that the
information, other than individual customers’ account numbers, should be released. It
stressés the importance of open proceedings.and public scrutiny of Commission orders and
asserts that the parfies claiming protection have not met their burden of proof. (OPAE
letter, August 16, 2007.)

It is clear to us, from our review of the information, that at least certain portions of
the documents would indeed meet this portion of the definition of trade secrets. We agree
with the parties seeking protective ireatment that certdin portions of the material in
question have actual or potential independerit economic value derived from their not being
generally known or ascertainable by others, who might derive econdmic value from their

disclosure or use. Specifically, we find that the following information has actiual or

potential independent economic value from its being not generally known or ascertainable:
customer names, account numbers, customer social security or employer identification

Tuunbers, contract tormination dates or other termination provisions, finandal

consideration in each contréict, price of generation referenced in each contract, volume of
generation covered by each tontract, and terms under which any options may be
exercisable.

(2) Efforts to Maintain Secrecy
a. Arpuments

- The second test under Sectior: 1333.61(D), Revised Code, as quoted above, requires a
finding that ‘the information in qiestion has been the subject of reasomable efforts- to
maintain confidentiality. Again, the parties argue the point.

Duke submits that only Duke employees with a legitimate need to know the
information covered by this dispute have access to it or:are aware of it, that the information
is only known to the individual counterparties and is not otherwise disserninated, and that
the information is confidentially maintained in separate files that are only accessible to
individuals with a’legitimate need to know the information. (Duke Reply to Memorandum
Contra, March 15, 2007, at 6-7.) :

DERS asserts that the *information that OCC secks to make public is trade secret
information maintained by DERS and countferparties in a confidential manner.” {DERS
Memorandurn in Support of Motion for Protective Order, March 2, 2007, at 8.) In DERS's

March 15, 2007, reply, it confirms that all disputed information is maintained by it in a

confidential manner.

37



03-93-EL-ATA et al. — . o 16 -

Similatly, Cinergy submits that the information is the subject of reasonable steps
taken by Citiergy to protect it from disclosure to those who have no need for it, even within
Ciriergy and its affiliates. {Cinergy Reply to Memorandum Contra, March 15, 2007, at11.)

OHA confirms that the information in question is treated by OHA as confidential
and is not disclosed outside of the OHA and its members except undér confidentiality

agreements or in the context of regulatory proceedings where protection is granted, OHA

included, with its supporting memorandum, an affidavit of its gemeral counsel,
Mr; Richard Sites. Mr. Sites states that the material in question is known only by a very
limited number of employees of OHA and. its members who were engaged in the

negotiation of the agresments or those who need to know: their contents in order to verify

compliance. He affirms that OHA and its members maintain internal practices to prevent
disclosure, Further, he states that the information is never made availabie outside of OHA
or its members other than as the subject of a confidentiality agreeirient required by these
proceedings, (Affidavit of Richard L. Sites in Support of Motion for Protective Order,

March 2, 2007, at 4-5.)

Kroger, in its metnorandum supporting its motion for a protective order, asserts that
it has treated the documents in question as proprietary, confidential business information,
available exclusively to Kroger management and counsel. The documents are, it says,
either stamped as corifidential or treated as such and have only been disclosed to Kroger
employees and counsel, other than subject to the protective agreement executed by OCC.
(Ksoger Memorandum in‘Support of Mation for Protective Order, March 2, 2007, at 6.)

OEG notes that the terms of these agreements are kept secret even from other OEG
members; as the knowledge of such costs might prove advantageous to others. (OEG
letter, filed March 5, 2007.)

Constellation notes that all Constellation coniracts are kept confidential.
(Constellationn Memorandum in Response to Motion for Protective Order of Kroger Co,,
March 9, 2007, at 2.}

In its memorandum contra, OCC claims that séme of the documents sought to be
protecled were obtained by OCC from other sources and, therefore, have lost their
protected status under the protective agreements, although it does not cite evidence for this
daim. OCC also states that Duke has released discussions of documents as part of
diseovery without dny claim to confidentiality, In addition, OCC argues that maintaining
confidentiality would be restrictive and cumbersome at the hearing, (OCC Memorandum
Contra Motions for Protective Orders, March 13, 2007, at 7.}

b. Resolution

It is clear to us, from reading the many memoranda submitted on this issue, that the
parties advocating confidential treatment have sought, at all junctures, to keep this
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information confidential and have treated the documents in question as proprietary,

confidential business information. The second prong of the test is, therefore, satisfied. The

information described above as deriving independent economic value from being not

generally known to or ascertainable by others should, therefore, be deemed trade secret
information.

(d) Consistey Pirrposes of Title 49

Having determined that both statutory tests for the presence of trade secrets are met
in this situation by at least cettain of the information in the covered documents, we must
determine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of this information. The legislature was quite clear that the
purposes of Title 49 inclide the encouragement of competition, diversity, and flexible
regulatory tteatment of the electric industry, specifically requiring the Commission to “take
sich measures as it considers necessary to protect the confidentiality” of CRES suppliérs’
irformation., Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that
raintenance of this trade secret information as confidental is consisterit with the purposes
of Title 49.

{e} Redaction
Based ert our in camera review of the documents-in question, we believe that they
can be redacted to shield the trade secret information while, at the same time, disclosing all
information that we have not found to be a trade secret, without rendering the documents
incomprehensible or of litfle meaning, Therefore, pursuant to our ruling on this issue,

those documents must now be redacted to keep confidential only those matters we have

ruled to be trade secrets. In order to accomplish this task, Pruke shall work with the parties
to the side agteements td preparc a Tedacted version of the confidential information
attached to the prefiled testimony of Ma. Hixon and will file that redacted version within 45
days of the date of this order on remand. Each party will then be required to redact all
other sealed documents that such party filed with the Commission. Redacted versions of
all doguments filed in these proceedings shalf be docketed no later than 60 days after the
date of fhis order on remand. The redacted information will be subject to a protective
order for-a petiod of 18 months from the initial grant of protection on March 19, 2007. Any
party desiring an extension of that protective order should file a motion to that effect, no
less than 60 days before the termination of the protective order.

2. PWCMotions to Strike

PWC, with the filing of its reply brief, moved to strike portions of the initial briefs of
OPAE. Specifically, PWC asks the Commission to strike language tht states that “PWC is
not & party with a position distirict from CG&B-Duke’s own position” because it aperates
“virtually all demand-side management programs funded by CG&E-Duke and has CG&E-
Dnike representation on its Board,” PWC asserts that no evidence of record supposts this
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information confidential and have treated the documents in question as proprietary,
confidential business information. The second prong,of the test is, therefore, satisfied. The

information desctibed above as deriving independent economic value from being not
generally known to or ascertainable by others should, therefore, be deemed trade secret

information.

() istency with Purpoges of Tit]

Having determined that both statutory tests for the presence of trade secrets are met
in-this situation by st least certain of the information in the covered documents, we must
determine whether it is consistent with the purposes of Title 49 of the Revised Code to
maintain confidentiality of this information. The legislature was quite clear that the
purposes of Title 49 inchide the encouragenent of competition, diversity, and flexible
regulatory treatment of the electric industry, specifically requiring the Commission to “take
such measures as it considers necessary to protect the confidentiality” of CRES suppliers’
information, Sections 4928.02, 4928.06(F), Revised Code. We find, therefore, that
maintenance of this trade secret information as confidential is consistent with the purposes
of Title 49.

(¢) Redaction

Baged on our in comera review of the documients in question, we believe that they
can be redacted to shizgld the trade secret informatiori while, at the same time, disclosing all
information that we have not found to be a trade sécret, without rendering the documents
iricomprehensible or of little meaning. Therefore, pursuant to our ruling on this issue,
those documents must now be redacted to keep confidential only those matters we have
ruled to be trade secrets. Ini ordet to accomplish this task, Duke shall work with the parties
to the side agreements to prepure a redacted version of the confidential information
attached to the prefiled testimony of Ms. Hixon and will file that redacted version within 45
days of the date of this order on remand. Each party will then be required to redact all
ather sealed documents that such patty filed with the Commission. Redacted versions of
all doguments filed in these proceedings shall be docketed no later than 60 days after the
date of this order on réemand. The redacted information will be subject to & protective
order for a period of 18 months from the initjal grant of prtection on March 19, 2007. Any
party desiring an extension of that protective order should file a motion to that effect, no
less than 60 days before the termination of the protective order:

2. PWC Motions to Strike

PWC, with the filing of its reply brief, moved to strike portions of the initial briefs of
OPAE. Specifically, PWC asks the Commission to strike language that states that “PWC is
not a party with a position distinet from CG&E-Duke’s own position” because it operates
“virtyally all demand-side management programs funded by CG&E-Duke and has CG&E-
Duke representation en its Board.” PWC agserts that no evidence of record supports this
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language and that OPAE's unfounded claims suggest that PWC does not exercise its
independent judgment regarding the issues in these consolidated proceedings. PWC finds
OPAE' claimé to be highly misleading and harmful in its relationship with residential
consumer clients, cooperative consumer agencies, and community supporters. Absent
record evidence supporting OPAE's insinuation, PWC urges the Commission to-strike the
specified portionis of OPAE's brief.

OPAE's memorandum contra was filed on May 4, 2007. OPAE argues against the
striking of the disputed language, seeking to show the truth of the questioned statements.
OPAE poirits out that PWC itself concedes both that it obtains funding from Duke and that
its primary interest in these-cases is to ensure that funding continies, OPAE also notea that
PWC signed the stipulation in these cases and took no position contrary to Duke’s position.
Thus, QPAE concludes, there is no reason to strike the statements.

PWC’s reply, filed on May 14, 2007, continues the debate, urging the Commission to
strike the entire memorandum contra, as “nothing more than a continuation of innuendo
and caréless accusations that can harm PWC” PWC proclaims, inter alia, that.there is.no
evidence that PWC acts in disregard of residential consumers’ interests or that FWC's
‘motivation is solely to continue Duke’s funding of PWC's activities.s

The Commission. will not strike arguments made by parties in these pleadings.
However, as always, the Commission will base its determination on record evidence.
Thus, any arguments that are not supported by evidence of record in these proceedings
will be igriored.

B. Supreme Court of Ohio Remand
L Background

As noted previously, on March 18 and May 23, 2005, OCC filed notices of appeal to
the Ohio- Supreme Court, raising seven claimed. errors. Following briefing and orel
argument on the consolidated appeals, the supreme court issued its opinion on
Novernber 22, 2006, Ohio Consimers” Counsel v, Pub. Util. Comm., 111 Ohio St.3d 300, 2006-
Ohio-5789. In its opinion, the Supremie Court of Ohio upheld the Commissioni’s actions on
issues relating to procedural requirements, due process, support for the finding that the
standard service offer was market-based, harm or prejudice that might have been caused.
by changes on rehearing to the price-to-compare comporient, reasonableness of Duke's

altetnative to the comipetitive bidding process, nondiscriminatory treatmient of customers,

6 This drder on remand considers only those portions of the consolidated proceedings that relate to the
‘mattérs remanded from the Supreme Court of Ohio. Matters relating to the riders will be considered ina
subsequent order. The dispute relating to striking langnage from pleadings continued intos the rider
phase of the proceadings: That continued portion of this dispute will be considered in the subsequent
order, '
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non-bypassability of certain charges, corporate separation, and denjal’bf certain discovery
based on irrelevance under the second and third prongs of the stipulation-reasonableness
test; However, the court remanded these proceedings to the Commission with regard to
twoportions of the Commission decision.

The first portion of the decision that was the subject of remand relates to the
justification for ‘modifications made in the first entry on rehearing. The Commissiori had
granted rehearing with regard to certain modifications to the opinion and order thit were
proposed by Duke in its application for rehearing. The court remarided the case back fo the
Commigsion . . . for further clarification of all modifications made in the first rehearing
entry to the order approving the stipulation. On remand, the commission is required to
thoroughly éxplain its conclusion that the modifications on rehearing are reasonéble and
identify the evidence it consideted fo support its findings.” Ohio Consumers’ Coungel v. Pub.
Ukl Comm., 111 Ohio St3d 300, at para. 36. The court expressed its concern that
modifications were made without sufficient explanation of the rationale for those
modifications and withont citation fo the record. It explained in more detail that the
“commission approved the infrastructure-maintenance-fund charge without evidentiary
support or justification. The commission approved other modifications without citing
evidence in the record and with very little explanation.” Ohio Consumers’ Counsel v. Pub.
Util. Comm., 111 Ohio 8.3 300, at para. 35.

The other area of remard concerns a discovery dispute. At the hearing, counsel for
OCC had stated that, two days prior, OCC had transmitted to Duke a request for
production of all agreenenits between Dirke and parties to thesa proceedings, entered into
on or after January 26, 2004, Duke had responded that it did not intend to comply with
that request. QCC moved for an order compelling production. After oral argumerit
relating to the motion, the examiners denied the motion, stating that the Commiasion has
previously held side agreements to be irrelevant to their consideration of stipulations and,
in addition, privileged. On appeal, although the court upheld “the commission’s denial of
OCC's discovery request t6 the extent that the relevance of the information sought was
based on the second and third prongs of the reasonableness test” for stipulations, it found
that the Commission erred in denying discovery under the first criterion. Ohio Consumers’
Counsel v, Pub. Uil Comm,, 111 Ohio St:3d 300, at para. B0. Under that first criterion, the
Commission determines whether a proposed stipulation is the product of serious
bargaining. The court found that the “existence of side agreements between [Duke] and
the signatory parties entered into around the time of the stipulation could be relevant fo
ensuring the integrity and openness of the negotiation process.” Ohio Consumers’ Counsel v,
Pub, Ul Comm,, 111 Ohio 5t.3d 300, at para. 85. The couirt further explained that, in
determining whether or not there was serious bargaining, the “Commission cannot rely
merely on the terms of the stipulation but, rather, must determine whether there exdsts
sufficient evidence that the stipulation was the product of serious bargaining, Any such
concessions or inducements apart from the terms agreed to in the stipulation might be
relevant to deciding whether negotiations were faitly conducted.” Ohio Corisumers’ Counsel
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. Pub. Util, Comm., 111 Otido St.3d 300, at ‘para. 86. Tn addition, aithough not directly
related to the remand, the court refused to recognize a settlement privilege applicable to
Ohio discovery practice. Ohio Consumers’ Counsel o, Pub. LUt Comm., 111 Ohio St.3d 300, at
para, 89. Tt noted that, even if there were such a privilege, it would not apply to the
settlement agreement itself, but.only to the discussions underlying the agreement. Thus, it
hild that thie side agreements are not privileged, Ohip Cottsumers” Counsel v. Pub. L.
Cotnrm., 111 Ohio 5t:3d 300, at para, 93.

It shiould be noted that the side agreement issue is relevant to these cases, according
to the court's opinion, only with regard to the serious bargaining prong of the

Commission’s. analysis of stipulations and arose, therefore, as part of the Septembar 29, .

2004, opinion and order in these proceedings. The remand for lack of evidentiary support
arose because of an issue first addressed in the Commission’s November 23, 2004, enfry on
rehearing. Therefore, although the court discussed the lack of evidentiary support first, in
this order on remand we find it critical to consider the iasues in the order in which the
errots were made.

Tt shistild also be noted that these praceedings are being considered only with regard
to issues remanded to us for further consideration. Therefore, we are limiting our
deliberation and order to those remanded issues. Ancillary issues raised by parties in the
remand phase and not considered in this order on remand, such as potential corporate
separation violations and affiliate interactions, will be denied.

2. DiscoveryRerand

(@ Considerationof Side Agreements
) sf Supreme Couirt’s Divecti

Several of the parties have made arguments relating to whether or not the
Commission should consider any side agreements? revealed through discovery. The most
extreme of these statements would have had the Commission compel production of the
agreements, as the motion was framed priot to appeal, and do nothing more. “The Court
required that discovery be permitted and it has been. Nothing more need be done to
satisfy the. court’s side agreement directive.” (Staff remand brief at 4) In reply to this.
comment, Dominion noted that “this interpretation makes no seris¢, in that it assumes that
the court remarided the case simply so OCC could performa vain act:” (Dominion remand
reply at 7.) We agree.

7 We use the term "side agreements™ hiere to refer 1o a number of agreements that were entered into by one
or more of the parties to these procesdings and were related to matters that are the subject of the
proceedings.
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The Supreme ‘Court of Ohib, in its opinion, specifically ordered that, after
compelling disclosuré of the side agreements, the Commission “may, if necessary, decide
afhy issues pertaining to admissibility of that information.” Ohio Consusmers® Counsel 9. Pub.
Ul Comm., 111 Ohio St.3d 300, at para. 94. The court also held that the “existence of side
agreements between [Duke] and the signatory parties entered inta around the time of the
stipulation could be relevant to ersuring the integrity and openiness of the negotiation
process.” Ohio Constishers’ Counsel v, Pub. Util. Consn, 111 Ohic $t3d 300, at para. 85.
Henice, the court réquired this Commission not only to-order disclosure of side agresments
but, also, to consider their relevance to the integrity and operness of the bargaining
process. Merely compelling diseovery, as advocated by some of the parties, is not the end
of the Cominission’s responaibility.

(2) Continued Existence of § ulation

Isi addition, many parti¢s drgued that no stipulation remains in existence and that;
therefore, any disclosed side agreements are irrelevant to the proceeding:® Without the
existence of an approved stipulation; the seriousness of the bargeining that led up to that
stipulation is irrelevant, they contend. For example, Duke asserts that “[u]ltimately, the
Commission issued its Opirdon and Order rejecting the Stipulation on September 29, 2004.”
(Duke remand brief at 11.) OEG is slightly less affitmative in its’ position, stating that the
stiplation was “effectively rejected by the Commission . . .. (OEG remand reply at 6.)
‘OEG's argument is that the Commission “so changed the Stipulation as to render it of no
consequence.” (OEG remand brief at 7.) Staff concurs in that view, but goes further. It
asserts that, “[ilf stipulating parties are disaatisfied with the Commission’s changes, they
may, thicugh rehearing application, express that objection.” Staff continued its
explanation, stating that “the company, a signatory to the stipulation, had . . . rejected the
‘Opinion and Order by filing an Application for Rehearing. Thus it was apparent that the
Stipulation was no longer meaningful” (Staff remand brief at 14. See nlso staff's
Memorandur in Resporse to Motions In Limine, February 7, 2007, where staff says that
there-is “no reason o congider that old stipulation.”} DERS and Cinergy follow similar
logic in their arguments, ' '

On September 29, 2004, the Commission issuéd én Opinion and Order in which
it offered to “approve” the stipulation, but only with material modifications to
its terms. However, as filed by the parties, the stipulation provided that ail
parties were released from any obligations thereunder if the Commission failed
td approve the stipulation without saterlal modification. Thws, the
Commission’s action effectively invalidated the stipulation and the parties
believed that it ceased to exist upon issuance of the Commission’s Opinion and
Order.

8 ke remand brief at2, 5, 6, 7, 11, and 12; Duke remand reply at 6, 33; and 44; Cinergy and DERS remand
brief 4t 1, 5, 6, 11, 16, and 17; Cinergy and DERS remand reply at 9 and 13; OEG remand brief at 7; OEG
fermiand reply at 6; IEU remand reply at 3; staff remand brief at 2, 13, 14,.and 15; staff remand reply at 2.
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'{Cinergy and DERS remand brief at 5 jemphasis in originall.)

The Commission disagrees with this entire ling of reasoning. While we could
engage in a discussion of the suibstance of the changes to the stipulation that were ordered
by the Comrirission and determine whether they were or were not major changes, we will
not do so. Rather, we will focus on two more critical topics. First; and most important, the
Supreme Court of Ohio has already issued an opinion that was based, in part, on the
court’s interpretation of the stipulation as continuing fo be-relevant. That conclusion is;
therefore, not for this Coirimission to overturn. As sucrinctly stated by OMG, “the
argument that the: Stipulation has terrminated is inconsistent with the Supreme Court’s
Remand.” (OMG remand reply at 2.)

Further, the face of the stipulation makes it clear the stipulation was never
terminated. The stipulation reads as follows, with regard to termination besed on
Commission-ordered modifications:

This Stipulation is expressly conditioned upor its adoption by the Commission,
in its entirety and without modification. Should the Commission reject or
modify all or any part of this Stipulation or impose additional conditions or
requireraents upon the Parties, the Parties shall have the right, within.30 days
of issuarite of the Cominission’s order, to. either [sic] fille an application for
rehedring. Upon the Comimission’s issuance of an Entry on Reliearing that does
not adopt the Stipulation in its entirety without modification, any party may
terminate and withdraw from the Stipulation by filing a notice with the
Commission within 30 days of the Commission’s order on rehearing. Upon such
notice of termination or withdrawal by any Party, pursuant to the above
provisions, the Stipulation shall immediately become null and void.

(Stipulation at 3 [emphasis added].) Thus, the stipulation.set up a system for the signatory
parties to follow, in the event they disagteed with Commission-ordered modifications.
First, the disagreeing party was regquired to file an application for rehearing. If rehearing
was not successful, the party then had 30 days to file a notice of terrhination of the
stipulation. While applications for rehearing were filed, no such notice of termination was
filed by any party.

This point was clearly made and understood by the court and was noted by the
nohsignatory parties. The court indicated that “the stipulation included a provision that
allowed any signatory party to withdraw and void the rate-stabilization plan should the
commission reject or modify any party of the stipulation.” However; the court continued,
“Inlone of the signatory parties exercised its option to void the agreement despite
significant modificstions made by the commission to the original stipulation” Ohio
Consumers’ Counsel v. Pub, Ul Comm., 111 Ohic St.3d 300, at para. 46. As the argument
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was expressed by OPAE, “Icllearly, [Duke’s] filing of an application for reheating was
cortemplated by the stipulation and, pursuant to the terms of the stipulation, did not
constitute {Duke’s] withdrawal from the stipulation.” (OFAE remand reply at 2)
Similarly, OMG points.out that the stipulation “does not contain an antomatic termination
provision; in fact, it has a specific provision that keeps the Stipulation in place with
modifications unless.and until a party within 30.days formally withdraws,” Because “at no
time did any party withdraw,” the stipulation remained in effect. (OMG remand reply at
4)

We agree. According to its terms, the stipulation was never terminated and,
therefore, remained in effect as modified by the Commission’s orders.

Rule 4901-1-30, O.A.C., authorizés parties to Commission proceedings to enter into
gtipulations, Although not bindirig on the Commission, the terms of such agreements are
accorded substantial weight. See Conswumers Counsel v. Pub, Ui, Comni, (1992), 64 Ohio
St:3d 123, 125, citing Akron v. Pub, Ut Comim. (1978), 55 Ohio 5t:2d 155, This concept is
particularly valid where the stipulation iz supported or unopposed by the vast majority of
parties in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in 2 number of prior Commission proceedings. See, .8, Olio-American Water Co.,
Case No, 99-1038-WW-AIR (Jine 29, 2000); The Cincinnati Gas & Eleciric Co,, Case No. 91-
#10:-EL-AIR (April 14, 1994); Ohio-Edison Co., Case No. 91-698-FL-FOR et al. (December 30,
1993); The Cleveland Electric Mlwmisiating Cp., Case No. 88-170-EL-AIR (January 30, 1989);
Restatemeént of Accounts amd Records (Zimmer Plant), Case No. 84-1187-EL-UNC
{(November 26, 1985).. The ultimzte issue for our consideration iz whether the agreements,
which embody considerable time and effort by the signatory parties, are reasonable and
should be adopted. In considering the reasonzbleness of a stipulation, the Commiission has
used the following criteria: )

(1)  Is the settlement a product of serious bargaining among capable,
knowledgeable parties?

{(2) Does the settlement, as a package, benefit ratepayers and the
publicinterest?

(3} Does the settlement package violate any important regulatory
principle or practice?
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The Ohic Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus,
Energy Consumers of Ohio Power Co. v. Pub. Util. Comm. (1994), 68 Ohio St.3d 559 (citing
Consumérs’ Cownisel, supra, at 126).. The court stated in that case that the Commission may
'Piﬂce substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission.

(2) Suptéme Court Review

Referring to the three-ptong test, OCC argued on appeal that this Commigsion
cannot make a reasonableness determination regarding the stipulation without knowing
whether side agreements existed arvong the stipulating parties and the terms of those
agreements. The court disagreed in part, explaining that it had previously “rejected exactly
this:argument as applied to the second and third prongs of the reasonableness test.” Okio
Consumers’ Counsel v. Pub. LI#. Comm., 111 Ohio 5t.3d 300, at para, 80, However, it agreed
with OCC’s contention, as to the first protig of the test. “OCC suggests that i [Diike] and
ene or more of the signatory parties agreed to a side financial arrangement or some other
consideration to sign the stipulation, that information would be relevant to the
commission’s determination of whether all partivs engaged in ‘serious bargaining.” We
agree.” Ohip Consumers” Counsel v. Pub. Util. Comm., 111 Ohio'$t.3d 300, at para. 84

Therefore, we will, as directed, examine the circumstances surrounding the side
agreements and consider whether the existence of the side agreements may have caused
any of the signatory partics to refrain from seriously bargaining over the terms of the
stipuldtion or to impact other parties” bargaining.

{3) Impact of Side Agreements on Serious Bargaining

OCC submitted, as part of the testimony of Ms. Beth Hixon, a number of side
agreements that, it suggests, evidence a lack of serious bargaining. OCC nrgues that the
side agreements prove that the stipulation lacked: substantial support from a number of
interested stakeholders. (OCC remand brief at 34-38, 45-48.) OCC also contends that
exigtence of the side agreements confirms that nothing important was discissed at
settlement ‘meetings to which all of the parties were invited. Rather, OCC claims, Duke
made concessions orily to a few large customers, dociuniented in the side agreements.
(OCC remand brief at 44-45, 50-51.) '

‘OPAE also contends that neither it nor OCC was invited to any open negotiating
sessions during the period between the Cothnvission’s order and the entry on rehearing.
OPAE claitns that Duke made np effort to meet the concerns of OPAE in the settlement
process and that it was never invited to negotiate a side.agreement. According to OPAE,
only large users got special deals and were induced to sign a stipulation, even though such
users were not actually subject to the terms of the stipulation. OPAE also claims that the
alternative proposal introduced by Duke was supported by parties because the large nsers
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had reached side agreements that would insulate them from the effect of a portion of the
generation price increases publicly proposed by Duke, (OPAE remand brief at 7-10.)

OEG claims that the side agreements were valid business transactions and were not
used to purchase intervenor support for the stipulation. OEG alsp claims that there was no
evidenice to suggest that the agreenments were unfairly priced, and. therefore no evidence
that these agresmerits were ariything othier than arm’s-length commercial transactions.
(OEG remand reply at 6-8.)

Dyke argties that the record evidence proves that it held extensive settlement
discussion with all parties to-these proceedings and that all parties reviewed the stipulation
before it was filed. Duke also claims that the Commission rejected the stipulation and that,
therefore, support for the stipulation is irrelevant. Tuke also contends that there is-nothing

wrong with confidential meetings with one or more parties to & case to the exclusion of

other patties, that such a proceys encourages settlement to the benefit of all stakeholders,
arid that OCC engages in the same conduct. {(Duke Energy Ohlo remand brief at 42

a. Timingof Side Agreements

OCC groups the agreements into three time periods: those signed prior to the
issuance of the Commissipri’s epinion, those signed after the opiriion but prior t6 the
issuance of the Commission’s entry on rehearing, and those signed after issuance of the
entry on rehearing. Breaking their analysis down into those three groups and discussing
thiem at length, OCC contends, inter alia, that the agreéements “undermine the reliance that
catt be placed upon the pubhcly stated suppott by a variety of parties for [Duke’s]
proposals .., .." (OCC remand brief at 31.)

OMG argues that, régardless of when the agreements were signed, the side
agreenterits were consideration for somw sighatory parties supporting the stipulation.
(OMG remand reply at 11-14) -Agcording to OMG, the side agreements, which were
intended to induce support for the stipulation, were never terminated. Further, OMG
contends that the record dearly shows a course of conduct by which signatory parties
received rate discounts that were not generally available to. other similarly situated
customers. (OMG remand reply at 12.) OMG also argues that, becatse it is common for
agreements to be made orally with the written version following weeks or months
thereafter, the date the side agreements were signed does not necessarily constitute the
date the agreements were reached. (OMG remand reply at 12-14.)

On the pther hand, Duke points out that the vast majority of these contracts was
signed after the close of the evidentiary record and therefore could not have affected the
Commission’s consideration of the case or the parties’ position with respect to the
litigation. {Duke remand brief at 25-26).
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OEG also indicates that :mapy of the agreements became effective after the
stipulation was signed. It claims that events occurring after the stipulation was signed
vauld riot have affected the stipulation. (OEG remand brief at 7.)

Certainly, tming of the side agreements has relevance to this issue. The supreme

urt's opinion did not specifically address this point, as the facts regarding timing of the
snde agreements wete ot then in evidence. However, the court did reference the general
issue of sice agreement timing. The court stated that “Jtlhe existence of side agresments
between [Duke] and the signatory parties entered into around the time of the stipulation could
be relevant to ensuring the integrity and openness of the negotiation process.” Ohip
Consumers” Counsel v, Pub. LItil. Comm., 111 Ohio St.3d 300, at para. 85 (emphasis added).
The court did not specifically make reference to side agreements being entered into only
before the stipulation. Therefore, we must interpret the court's concern involving side
agreements “around the time of the stipulation” to. cover a broader; but unspecified, time
period, both before and after the date the stipulation was entered into.

Clearly, any side agreemerit signed within a short time prior to the stipulation might
have had an impact-on a signatory party’s support for the stipulation. Similarly, a side
agreement signed shortly after execution of the stipulation might have documented the
parties’ earlier, oral understanding. Therefore;, we find that side agreements entered into
before the Comimission issued its opition and order are relevant-to our évaluation of the
seriousness of bargaining that led to the stipulation with regard to Duke's RSP. However,
with regard to agreements that were executed after the opinion and order-or the entry on
rehearing, we niote that they appear, based on testimony in the record, to be renegotiations
of earlier side agreements. (Rem. Tr. Il at 1245, See; also; Duke Rem, Ex. 3; at 35-6.)
While such substituted arrangemerits might show a continued understanding among
parties, it is unlikely that they wouild be relevant to the evaluation of the first prong of the
test for a stipulation that was remanded 1o us from the supreme.court. Arrangements that
were renegotiations, after the issuance of the opinion and order or the entry on rehearing,
dernonstrate little with regard to how seriously the pasties bargained over the stipulation.
Therefore, any agreemients that documented renegotxanms of side agreements that had
been entered into prior to the issuance of the opinion and order are deemed irrelévant to
this proceeding and form no part-of the basls for our opinion.?

b. Support Provisions

Without referring to any matters that we have deemed to be trade secret, we will
now consider whether side agreemenits may have impacted the bargaining process that led
to the stipulation. The stipulation was executed on May 19, 2004, Affiliates of Duke

9 We would also note, however, that it would be pessible for a side agreement o be entered into after the
issuarice of an opiniont and order and still be relevdnt to the convidleration of a stipulation, where it
appears to the Commission that such a side agreementt may have documented an understarling that had
previously been reached.
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entered into six agreements with signatory parties, all of which are nonresidential
customers or associations tepresenting nonresidential customers, between May 19 and July
7,2004. The Duke affiliate was, in each case, either Cinergy, the parent of Cinciniati Gas &

Electric: Company, or Cinergy Retail Sales LLC, the predecessor of DERS and a CRES

provider. Each of those six agreements included & provision requiring support of the
stipulation. (OCC Rem. Ex. 2A attachmients.)

¢. Resolution Regarding Serious Bargaining
Certain of the parties ta the stipulation had signed side agreements that required

* them to support the stipulation. While it is true that these agreements were executed on

the same day as the stipilation or after that date, there is no evidence regarding the dates

when the actiial understandings may have been reached. We also note that there were.

other parties that did not have agreements requiring support of the stipulation and that a
few of those entities did sign the stipulation. However, we have limited evidence
regarding the continued presence and participationt of the suppoitive partics during
stipulation negotiations, or regarding the willingness of Duke to'compromise with parties
who may not have been discussing side arrangements, The fact that the- cunlractmg party
may have been an affiliate of Ditke, rather than the regulated utility itself, is irrelevant to
our interest in the motivations of the signatory party to suppott the stipulation, Based on
thie supreme court’s expressed concern over the “integrity and openness of the negotiation
process” and its reqmrement that we seek affirmative “evidence that the stipulation was
the product of serious bargaining,” we now find that we do not have evidence sufficient to
alleviate the court’s concern. Rather, we find that the existence of side agreements, in
‘which several of the signatory parties agreed to support the stipulation, raises serious
dotibts: about the integrity and openness of the negotiation process related to that
stipulation. Based on the expanded record of this case and our review of fhe side
agreements, we now reach the inevitable conclusion that there is a sufficient basis to
guestion whether the parties engaged in setious bargaining and, therefore, that we should
niot have adopted the stipulation. We now expressly reject the stipulation on such grounds.

{(2)  Supreme Coutt's Directive

The Supreme Coutt of Ohio, reviewing the modifications we made to our opinion
and order when we issued our entry on rehearing, found insufficient support for those
‘modifications, The court noted that the Commission is empowered to modify orders, as
long as the modifications are justified. “The commission’s reasoning and the factual basis
supporting the modifications on. rehearing must be discernible from its orders, . . .
[Alccordingly, we remand this matter to the commission for further clarification of all
modifications made in the first rehearing entry to the order approving the stipulation. On
remand, the commiission is required to thoroughly éxplain its conclusion that the
modifications on tehiearing are reasonable and identify the evidence it considered to
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support its. findings.” Ohjo Consumers’ Coinsel v, Pub. Ufil. Comm., 111 Ohio St.3d 300, at
para. 35-36. '

Specifically, the court identified three areas about which it was concerned. The first
topic to be supported was the “cominission’s approval of the infrastriicture-maintenance
fund as a component” of the RSP, The court was particularly concerned about whether
that item was & cost component or a surcharge. Ohin Consumers’ Counsel v. Pub. Uil
Comm., 111 Ohio St3d 300, at para. 29-30. Second, the court was troubled: about the
Commission’s settinig of a “baseline® for calculating various. of the componients, thereby
presetting charges for certain years without record evidence. Ohio Comstimers” Counsel v.
Puyb. Lt Comm., 111 Ohio St:3d 300, at para. 31. Finally, the court pointed out the lack of
clarity ‘about the impact of the various: modifications relating to the level of charges that
canhot be avoided by those customers who obtain their generation setvice from a
competitive supplier, Ohio Consumers’ Counsel v. Pub. Ul Comm., 111 Okio St.3d 300, at
para. 32-33.

The court’s directive is no longer expressly applicable, as we have now found that
the shpulahﬂn sheuld ot havebeen adopted Asa result of that fmdmg, c‘hanges miadeto
consider Duke’s RSP apphrahon, A% ﬁled on Ianuary 26, 2004, and aubsequenﬂy modified
by Duke prior to the initial hearing in these proceedings. ({[Duke’s] Filing in Response to
the Request of the Public Utilities Commission of Ohio to File a Rate Stabilization Plan [RSP
application], Jarruary 26, 2004; Duke Ex, 11, at 3-5) We will review the reasonableness of
the RSP application in light of the record evidence:developed both in the initial hearing and
in the hearing on remand, recognizirig, elso, that certain aspects of the RSP that was

-approved in these proceedings have already been implemented. We note, in this regard,

that the initial hearing considered support for the competifive market option filed by Duke,

‘the RSP filed and modified by Duke, and the proposed but now rejected stipulation,

(b)
In adoptmg SB 3, the leglslature set forth the policy of the state of Ohio with regard

to competitive retail electric service. That policy includes matters such as ensuring the
availability of reasonably priced electric service, ensuring the availability of retail electric

for Adoption of RSP

services that provide appropriate opttons to consumers, entouraging innovation and

market access for cost-effective service, promoting effective customer chioice, ensuring
effective competition, and protecting consumers against unreasonable market deficiencies
and market power. The Supreme Court of Ohio has, recently, emphasized the importance
of ensuring that these policy objectives are considered. See: Elyria Fourdry Co. v. Pub. LIkil.
Comm (2007), 114 Ohio St.3d 305. Ohio law specifically requires each electric distribution
utility, such as Duke, to-“provide consumers, on a comparable and nondiseriminatory basis

10 The approach we will take in this order on remand will, nevertheless, serve as a complete responise to the
ocourt's request for support for the changes made on rehearing,
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within its certified territory, a market-based standard service offer of all competitive retail
clectric services necessary to maintain esse.nhal electric service to consumers, including a
firm: supply of electric ‘generation service.” Section 4928.14(A), Revised Code. Section
4928.14(B), Revised Code, provides that, “[a]fter its market development period, gach
electric distribution utility dlso shall offer customers within its certified territery an option
to purchase competitive retml electric service the price of which is determined through a
competitive bidding process,” Therefore, we will be reviewing Duke’s proposal 1o ensure
these pelicies and requirements are met.

(c} -onsideration of RSP Proposal

Duke's proposed RSP is compiised of two major components: an avoidable, or cost-
to-compare, component and an uhavoidable, or provider-oflast-resort (POLR), component.
We will review each of these components and then, consider other terms in the proposal.
Finally, we will evaluate whether the proposal, overall, meets the statutory requirements.

Under the terms of the original applncahon, the generation charge, through 2008,
was proposed to be equal to the unburnidled generation charge {or “big G*), reduced by the
RTC, resulting in what has been known as “little g.” (Duke RSP application at 17.) Duké's
medifications to its application altered the generation charge in two ways. First, the
generation charge was reduced by 15 percent, creating a portion of the POLR cherge
{desigrated as. the rate stabilization charge, or RSC) out of that redugtion. Thus, the
generation. charge became 85 percent of little g Second, Duke added a-tracker element, to
adjust the generation charge by the incremental cost of fuel and economy purchased
power, excluding emission allowances. This fuel and purchased power iracker was
originally to be calculated on the basis of projected native load fuel cost and projected retail
sales volumes, as compared with a baseline of the fuel rate frozen on October 6, 1999
({Duke] Ex. 11, at 4, 7-8)) OCC witriess Pultz agreed that “increases. in the: cost of fuel and
purchased power costs should be recovered through a bypassable charge.” (OCC Ex. 34,
at15.)

We find that little g is a reasonable base for setting the markit ptice of generation.
Little g was the generation charge prior to the unbundling of electric services, less the
statutorily required regulatory transition chiarges. Henie, itis a Jogical starting point for a
market Tate. Becaiise the omitted 15 percent of little g is proposed fo become a POLR
charge, we will discuss the question of whether the generation charge should be 85 percent
or 100 percent of little g, below, as part of our discussion of the proposed POLR
-component;

We also find, based on the evidence of record in these proceedings, the fuel and
economy purchased power tracker to be reasonable as a part of the market-based charge
for generation, with certain modifications to Duke’s proposal, as will be discussed below.
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The embedded cost of generation that was unbundled, pursuant to 8B 3, already included
the.cost of fuel and purchased powet. (fDuke] Ex. 11, at 9.} The most recent determination
of such costs was made in In the Matter of the Regulntion of the Electric Fuel Component
Contained Within: the Rate Schedules of Cincinnati Gas & Eleciric Company and Related Matters,
Case No. 99-103-EL-EFC. Therefore, the baseline for the incremental costs to be included in
the fuel and economy purchased power tracker was reasonably proposed as the amount of
suich costs allowed in that case. (See [Duke] Ex, 11, at 8)

In the application, the fuef and economy purchased power tracker was proposed not
to include the cost of emission allowarces, The now-rejected stipulation also proposed a
tracker, designated there as the FPP, that similarly collected incremental fuel and economy
purchased power costs, Through the process of these proceedings and during the
pendency of the supreme court’s review; the FPP was put into place and wes the subject of
evidentiary audit proceedings befote this:Commission. In the first such proceeding, the
Comission adopted a stipulation detailing numerous aspects of the FPP's calculation,
including the ailocation of EPA-allotted zero-cost 50 emdssion allowances and the promise
that neither NOx emission allowanice costs mor NOx emission allowance transaction
benefits would be included in the FFP through the end of 2008. In the Matier of the
Regulation of the Fuel and Ecorionty-Purchased Power Companent.of The Cincinnati Gus & Electric
Company's Market-Based Standatd Service Offer, Case No. 05-806-EL-UNC, Opinjon and
Order (February 6, 2006), at 4-5. That stipulation was not opposed by any party and no
application for rehearing was filed with regard to the opinion and order that adopted it.
We niow find that, on the basis that the fuel and economy purchased power tracker in
Duike's proposal is analogous to the FPP in the previously approved RSP, the matters
approved in Case No. 05-806-EL-UNC shoild remdin in effect. Therefore, Duke’s
proposed fitel and economy purchased power tracker calcilation should be modified to
parallel that of the FPP:

@R

The POLR component is proposed by Duke to be a charge that includes costs that
Duke determined are necessary for it to “maintain a reliable generation supply and to
fulfill its statutory POLR obligation,” with annial increases capped at 10 percent of little g,
caleulated. cumulatively, Tt proposed including in this component taxes, fuel,
envizonmental costs, purchased power, transmission congestion, homeland. security, and
reserve capacity, In its modifications, it proposed removing fuel and purchased power
from the POLR component and making those items the subject of a separate tracker. In
addition, it proposed to charge a fixed RSC equal to 15 percent of little g, (Duke RSP

application at 17-18; {Duike] Ex. 11, at 3, 9-10.) Duke’s witness Steffen testified that the
POLR charge should be unavoidable, on the ground that *all consumers, including those -

who switch to'a CRES provider, benefit from [Duke's] POLR obligation .. .” ([Duke] Ex.
11, at 11.)
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The Supreme Court of Ohio has approved the concept of an unavoidable charge to
recover, for an electric distribution utility, the costs of providing POLR services.
Constellation NewEnergy, Inc, v. Pub. U, Comm. (2004), 104 Ohdo 5t.3d 530, 4t para, 36-40.
However, the court has also specifically directed ws to consider carefully the nature of the
costs being collected through POLR charges. “We point out that while we have affirmed
the commission’s order with regard to the POLR costs in this and previous cases, the
comumission should carefully consider what costs it is attributing as-costs incurred as part
of an electric-distribution utility’s POLR obligations.” Ohio Consumers’ Counsel v, Pub. LIl
Comm. {2007, 114 Ohiio 5t.3d 340, at para. 26, Therefore, in compliance with the court’s
directive, we will evaludte each -of the elements of Duke’s proposed POLR rider to
determine whether it is a legitimate POLR charge,

a. ReserveMargin Costs

Dike proposed that its POLR rider would include a component. for reserve matgin
costs, ([Duke] Ex, 11, at 10 Duke’s witness Steffen explained that this component would
tecover for the reserve margin that Duke mairitains for all load and for the call options that
t maintains to coverswitched load. He noted that factors affecting these costs.include “the
outstanding load, existing capacity, market concentration, credit risks, and regulatory
riska.” Duke intended, he testified, to purchase call options to cover some or all of the
switched load and that this cormponerit would recover those out-of-pocket costs. The initial
'POLR charge included tio costa for call options. The planned 17-percent reserve matgin for
all load was described by him as belng “based on the annualized capital cost of
constructing a peaking unit.” ([Duke] Ex, 11, at15.) The initial POLR charge caloulations
allowed for the recovery of $52,898,560 for the projected cost of a peaking unit. ([Duke] Ex.
11, at attachment JPS-7.)

Although the stiptilation:in these proceedings has now been rejected, a component
that was designed to recover analogous costs, the system reliability tracker or SRT, has
been implemented since the approval of Duke’s RSP. In order to assist with-our analysis of

thre ‘application, we will describe the stipulation’s provisions in this area. The gtipulation.

provided for the recovery of the cost of mairitaining adequate caparity reserves, as.a part of
what was désignated the annually adjusted component (AAC) of the POLR charge.
(Stipulation, May 19, 2004, at para. 3) The exact same attachment was a parf of the
stipulation, detailing Mr. Steffen’s calculation, as was a part of Mr. Steffen’s direct
testimony filed a month earlier. Thus, the stipulation still proposed to calculate the
reserves on the basis of the cost of constriacting a peaking unit. (Stipulation, May 19, 2004,
at Fx. 1. However, in the stipylation there is no mention of adding out-of-pocket costs of
call options {o the peaker cost,1!

11 Wanote that, on remand, M. Steffen neverthelesy testified that call option costs were included as a part
of the stipulated AAC’s reserve margin priving componert. Duke Rem. Ex, 3, at 21
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The modifications. t¢ the stipulation, proposed by Duke on rehearing, moved the
cost of the reserve margin into two newly designated components: the SRT and the
infrastructure ‘maintenance fund, or IMF, the latter of which js discussed below, This
carving up of the AAC was discussed in the hearing on remand. The modifications,
Mr. Steffen  explained, “carved out several of the underlying cost and pricing factors
previously embedded elsewhere in the Stipulated AAC, and indluded them as separately
named POLR components or trackers: These carved gut components became the IME and
the SRY.” (Duke Remi Ex:3,at 16;) He testified further as to the new method of calculating
reserve costs that was proposed in the modifications suggested inn the application for
rehearing. “Iri contrast to the fixed resérve margin amount proposed in the Stipulated
AAC; the SRT is a mechanism of pure cost recovery of maintaining necessary capacity
reserves (15% planning reserve for switched and non-switched load), and is subject to an
annual review and true-up.” (Duke Reni. Ex. 3, at 22) It was noted, by many parties, that
‘this actual-cost- method of calculating the cost-of reserves resulted in a much lawer charge
than the peaker unit cost methodology that had been proposed in Ditké's application.and
in the stipulation. (See; for example, OCC rem brief at 18-20; OCC Rem Ex; 1, at:31-32, 46,
48

OCC’s witness Pultz discussed recovery for reserve margin costs. Mr. Pultz argued
that shopping customers “should not have to pay both the power supplier and [Duke] for
the same service.” Therefore, hie concluded, “any capacity reserves should ... . beincluded
in a rider that could be modifiad as trangmission arrangements change.” (OCC Ex. 3A, at
17)

The SRT calculation and avoidability were: considered by this Commission in fn the
Matter of the Application of The Cincinnati Gas & Electric Company to Adjust and Set its Sysiem
Reliability Tracker Market Price, Case No. 05-724-EL-UNC, Opinion and Order
(Novetnber 22, 2005). I that.case, we adopted an unopposed stipulation, in an otder that
was not subjected to an application for rehearing, We agreed, there, that the SRT should be
avoidable by any nonresidential customer that signs a contract or provides a release
agreeing to remain off Dukes standard service offer through 2008 and to return to Puke’s

servige, if at all, at the higher of the RSP price or the hourly, locational marginal pricing.

market price. We also agreed, based on that stipulation, to several aspects of caleulation of
the SRT and our subsequént review of the SRT charges.

We find, based on the evidence of record in these proceedings and precedent from
the supreme court, that the eollection of cests of mairtaining a reserve margin is
appropriate for collection thicugh a POLR rider. ([Duke] Ex. 11, at 14-16.) See Constellaiion
NewEnergy, Inc. v. Pub. Util, Comm, (2004), 104 Ohdo St.3d 530, at para. 40. We find, further,
that the methodology approved for the SRT, and the avoidability also approved for the
SRT, should be continued. ‘This was reviewed by us as a POLR charge and was found
reasonable. We continue to believe that Duke will not incur POLR costs with regard to a
nonyesidential custorner that has committed not to avail itself of Duke’s. POLR services.
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Thetefore, such customers should avoid participation in the POLR reimbursement
methodology. In addition, the approved methodology specifically allows the charge to be
adjusted and reconciled quarterly, thus minimizing the magnitude: of any changes to be
absorbed by customers, Finally, the stipulation in the SRT case specifically provides for
SRT transactions to be audited by us. This provision allows us to ensure, on an ongoing
basis, that costs being passed through the SRT rider are appropriate for inclusion in a POLR
charge.

b. Qthet Specified Costa

In addition to reserve margin, Duke’s application, as modified, proposed that the
RSF’s POLR comporient would include incremental costs for homeland security,
environmental compliarice, emission allowances, and taxes. ([Duke] application at 17
Diuke Ex. 11, at 10.) We will; af this point, review Duke’s description of these factors and
then discuss the reasonableness of recovery of these items through a POLR charge:

Taking therh in the otder listed by Duke, homeland sseurity is first. Duke's witness
described this component as being “designed to recover the revenue requirement on net
capital expenditures and related O&M expenses associated with security improvements
required for homeland security piiposes. Only-the revenue requirement associated with
costsin excess of those incurred in year 2000 will be recovered.” He provided examples of
the items for which expenditures might be ineurred, such as information technology
security, additionat security guards, and monitoring hardware. (JDuke] Ex. 11, at 13))

In the environmental compliance and emission allowance areas, Mr. Steffen testified
that the POLR charge was “desigred to recover the revenue requirement assodiated with
capital expenditures, net of accumulated depreciation, incuired to comply with existing
and future environmental requirements, including the cost of emission dllowances” and
incremental operation and maintenance expenses. He also noted that the emission
allowance costs would “be metted against the revenue recoversd via the emission
sllowanice componetit of the frozeii EFC rate,” The baseline for this caleulation is the year
2000. {[Duke] Ex. 11, at 12-13.)

The tax aspect of the proposed POLR charge was “designed to recover any
incremental expense [Duke] might incur as a result of significant changes in tax legislation.
This includes federal, state and local taxes on income, property, payroll or any other taxes
that are levied on [Duke].” {[Duke] Ex. 11, at 14.) :

With regard to the calculation of the amounts of this charge, there must be a baseline
against which to compare Diuke's expenditires. To the extent that costs covered by the
AAC are already being recovered by Duke, those same costs should not be recovered
again. Following enactment of 5B 3, requiring the unbundling of electric services, the
Commission approved Duke’s transition plan, unbundling those services on the basis of
Duke's fiianicial records as of Decernber 31, 2000. In the Matter of the Application of The
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Cinginnati Gas & Electric Company for Approval of its Electric Transition Plan, Approval of Tariff

Changes and New Tariffs, Authority to Modify Current Accounting Procedures, and Approval to
Transfer its Generating Assefs to an Exempt Wholesale Generator, Case No, 99-1658, et seq.

‘Thut, any gerieration-related expenditures priot-to that date would already be included in

little g. We find that it is reasonable to allow Duke to. collect for expenditures it makes in
these areas, where those expenditures are greater than the levels approved in its last rate
case prior to urbundling. Therefore, we find that, in all three situations (homeland

security, environmental compliance, and taxes), cdleulations of incremental expenditures
shall be based on changes in costs after December 31, 2000.

One further point must be made with regard to caleulation of the amount of this

proposed charge. As in the ¢ase of some of the other components of Duke’s proposed RSP,

these:portions of the POLR charge must be reviewed in the light of not only the application
and testimony on record but, also, the events that have transpired since the application was
filed and the detisions made by this Commission‘in related proceedings. Duke’s proposed
modifications to the stipulation moved the emission allowance costs to the FPP, as
discussed above, Also as discussed above, a stipulation relating to the FPP further adjusted
the recovery of emission allowarice costs, As we noted, that stipulation was adopted by us
without objection and should remain in effect. Thus, we will follow- the terms of that
stipulation with regard to treatrnent of emission allowance costs.

In determining whether the costs of environmental compliance, homeland security,

and taxes should be recoverable through a POLR rider that is charged to all customers, we.

must follow the direction provided in recent decisions by the Supreme Court.of Ohio, The
Dayton Power & Light Company’s (DP&L) rate stabilization plan iricludes an
envirornmental investment rider that was intended to allow that company to recover
envirorunental plant investments and incremental operations and wmaintenance,
depreciation, and tax costs, The Commission, in furtherance of the goal of promoting
competition, required that rider {0 be aveidable by shopping customers, thereby increasing
the prive to compare. The supreme court did not disagree with that conclusion. Ohio
Consuniers” Counsel v; Pub. Util. Comm. (2007), 114 Ohio 5t.3d 340.

‘We find that Duke's proposed POLR charge should be considered in an analogous
manner, Here, the environmental compliance aspect of the POLR charge is comparable to
DP&L’s environmental investment rider. It is directly related to the generation of
electricity. We note the testimony of witnesses for Constellation, who explained that
environmental compliance costs, as well as other generation-related costs such as security
and taxes, should not be a part of a POLR charge, as generation sold by CRES providers
must also comply ‘with environmental requirements and, so, the price of that generation
incliudes recovery of erivironmental compliance costs. A a result, it argues, inclusion of
environmental compliance costs in POLR charge would result.in shoppers paying for this
category of expenses twice. (OMG Ex. 14, at 6; OMG Ex. 11, at 8-9.) OCC's witness Pultz
agreed. (OCC Ex..3A, at 18-20. See also OMG brief, at 15-19.) We agree. Therefore, and in
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order to continue encouraging the development of the competitive market for generation,
we find that the environtnental compliance, tax, and homeland security aspects of Duke's
proposed POLR chaige should be avoidable and, thus, niot part of a POLR charge. This
change will have the effect of i ma-easmg the.price to compare over what it would have been
under Duke’s application and, thus, increasing the ability of CRES providers to market
their services. The emission allowarices that Duke proposed to recover through a POLR
charge ‘will be, as discussed above, treated as provided in the FPP-related stipulation
previously adopted by this Commission.

te Skabili

As noted above, the proposed RSC would equel 15 percent of little 4 and would be
charged to all consumers, regardless of who provides their generatmn services. In order to
determine whether this is actually a charge for POLR serviees, as it is described by Duke in
ity amended application, we note that non-shoppmg custoers would pay, for their
generation, only 85 percent of fittle g. Duke would recover the dther 15 percent of the cost
of the generation that is provided to nonshoppers through the payment of the RSC.
Clearly, payment of the RSC is a portion of their payment for the embedded cost of
generation. Therefors, we conclude that the RSC should not be allowed as a portion of
Duke's POLR charge However, that does: not mean that the portion of htt]e g that would

.g was, before unbundlmg, legitimabe cha.rge for generatlon. ".[herdore, we also conclude
that the generation charge should be increased from 85 percent of little g to 100 percent of
little g as it wab in Duke’s original application.

d. POLR Risk Costs

We recognize that identifiable and specifically calculable costs may not be the ornly
costs that are incurred by Duke in its standing ready to serve shopping customers.
Mr. Steffen noted that there is a risk to Duke inherent in the provision of POLR service.
([Duke] Bx, 11, at 10) This has also been recognized by the supreme cowrt. Ohio
Consumers’ Counsel v, Pub, Utl Comm. (2007), 114 Ohio S£.3d 340, at. para. 18.

Undér the terms of Duke's application, POLR service risk would have been

recovered by making the RSC unavoidable-or only partially avoidable, We havefound that

this is an inappropriate methodology. However, that does not mean that such risk does not
exist, In the remand hearing, considering support for the. elemertts of the riow-rejected
stipulation, Mr. Steffen explained that the IMF (which equaled a percentage of little g} was
a non-cost Based charge that is “the way [Duke] proposed o calculate an acceptable dollar

figure to compensate [Duke] for the first call dedication of generating assets and the

opportunity costs of not simply selling its generation into the market at potentmlly higher
prices.” (Duke Rem. Ex. 3, at 26.) Similarly, he also testified that the “IMF is not tied
directly to a specific out of pocket expense and it is not a pass through of actual tracked

costs. It is a component of the formula for calculating the total market price [Duke) is |
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offering and is willing to accept in order to supply consumers and to support its POLR
risks and obligations.” (Duke Rem. Ex. 3, at 25.)12 We read this explanation as a statement
that ke TMF was, in the medified stipulation, an element that was designed to compensate
Duke for the pricing risk of providing POLR service: While we are not now considering the
modified stipulation;, we are considering the reasonableness of Duke's application. Asitno
longer includes ah -element that would cotiipensate Ditke for this risk, we will now
consider the parties’ arguments on the IMF issue, to determine whether an analogous
charge would be an appropriate charge for this purpose.

OCC disputes that the IMF was carved out of the stipuilated AAC and priced within
the ofiginal AAC amount. Mr. Talbot, on behalf of OCC, dlaimed that the IMF was, simply,
a new charge, not a part of the stipulated AAC. (OCC Rem Ex. 1, at48,) OCC believes that
the AAC should be seen as compensation for existing capacity, along with little g. (OCC
remand brief at 17.) It is not, according to OCC, justified ori the basis of risk, reliability, or
opportunity cost. (OCC remand brief at 21-23.)

QCC also argues sgainst the IMF on the basis of dollar values assigned to yarious
components. It points out, first, iat the combination of the IMF-and SRT'is only less than
the stipulated reserve margin amount in 2005 and 2006. ‘The total, once the IMF increased
in 2007, would be greater in subsequent years, OCC explains. (OCC Rem Ex. 1, at 48; OCC
remand brief at 23) Second, OCC points out that the original reserve margin estimate,
againat which the IMF is compared by Duke, was too high. It notes that the cost of
acquiring existinig capacity in the market, which is the basis for the SRT that Duke says was
carved out of the driginal reserve margin, is far Jess than the cost of building a new peaking
unit, which was the basis for the stipulated reserve margin. Théreéfore, according to OCC,
the SRT and the IMF only fall withini the original estimate because that estimate was to0
high. (OCC remand brief at 17-20; OCC remand reply at 14-15.}

OMG contends that the IMF is a POLR charge and that POLR charges are, by
definition, noncompetitive and therefore must be cost justified. OMG suggests that the cost
justificatiori of the IMF is uncorivincing, At most, OMG believes, the IMF could be an
“gnergy charge” arid, thus, avoidable, (OMG remand brief at 21-25.)

We re tasked, under Chapter 4928 of the Revised Code, with approving generation
charges that are market-based and consistent with the state policy set forth in this chapter.
Although, in some instances, costs or changes in costs may serve as proxies for reasonable
market valiations or changes in.such valuations, this is not the same as establishing prices

12 Byitself, a company’s testimony that a price is “acceptable™ as part.of a standard service offer might not
provide a sufficient basis to establish that the standard service affer produces reasonably priced retail
eléciric service.  In this instance, as we will discuss below, we also have considered Duke's testimony
camparing its RSP price to market prices and have found that a standard service offer that includes a
clisrge for recovery of pricing risk would be veasonably priced.
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based on costs. Similarly, 2 market-based standard service offer price is not the same as a
deregulated price. Btandard service offers remain subject to Commiission jurlsdiction
uinder-Chapter 4928 of the Revised Code, And, standard service offérs must be consistent
with state policy under Section 4928.02, Revised Code. Elyria Foundry Co. v. Pub. Ll

Comm. (2007}, 114 Ohio St. 3d 305. Thus, while a standard service offer price need not'

reflect the sumi of specilic cost components, the result must produce reasonably priced
retail electric service, avoid anticompetitive subsidies flowing from noncompetitive to
competitive services, be consistent with protecting consumers from market deficiencies and
market power, and meet other statutory requirements, Duke’s original application for an
RSP addressed risk recovery through the RSC, thereby recovering such. costs from
shoppers. Duke had proposed that the IMF charge would equal six percent of little g
during 2007 and 2008. We find that the terms.proposed by Duke for the IMF, the rationale
for which was supported on remmarid, are reasonable for defermination of a market-based
¢harge to-competisate for the pricing risk incurred by Duke in its provision of statutory
POLR service, Recognizing that this compenent is not cost-based, We note that it is not
necegsary, under Section 4928.14, Revised Code, for components of a market price to be
based on gost.

The next issue relates to the avoidability of a risk recovery rider. Thike rioted that
“Ta]ll consumers in [Puke's] certified territory benefit by having first call on [Duke's]
physical generating capacity at a price cerfain.” {Duke remand xeply at 18) Duke also
asserts that the Suprerne Court of Ohio has found POLR service to be a part of the market-
based standard service, making market-based pricing appropriate. (Duke remand reply at
18-19) Duke’s witriess Steffen testified. regarding inereased avoidability resulting in
stimulation of the market. (Duke Rem. Ex. 3, :at 30; Duke’s remand brief at 15.) '

OCC, in discussing the previously approved IMF, asserts that the IMF should be
fully avoidable, arguing that “even an apparently small non-bypassable charge can
threatent g large percentage of competitive retailers’ profit margins ~ margins that can be
very small” ((XJC remand brief at 66, citing Rem. Tr. I at 84-85.) Alternatively, ocCC
suggests that “termination” of the IMF would “remove a barrier to competitive entry - . ..”
(OCC remand brief at 66.)

OMG also-argues in favor of avoidability of the IMF, OMG, on the other hand, says
that the IMF, as a POLR charge, is either an unavoidable distribution charge that may be
cost-based or a generation charge that must be avoidable. (OMG remand brief at 22; OMG
rernand reply at 15. Accord, Dominion remand reply at 3.)

Ohio law specifically references a utility’s standard service offer serving as a default,
- or POLR, service for shopping customers. Section 4928.14(C); Revised Code. Thus, it is
clear that POLR service is a lepally mandated generation fuiiction of Duke, as the
distribution utility in its certified territory. See Chio Consumers” Cotensel v, Pub. Util. Comm.
(2007), 114 Ohio 5t.3d 340, at para. 24. Thus, while POLR service and, hence, the risk
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recovery rider, must be provided at a market price, it is reasonable that it dlso be
unavoidable by any customer who may use that POLR service. (See Duke remand reply at
28) However; we also find that a nonresidentis] customer who agrees that it will remain
off Duke’s service and that it will not avail itself of Duke’s POLR service does not, by
definition, caupe Duke to fncur any risk. ‘Therefore, the risk recovery rider muist be
avoidable by nonresidential shoppers who agree to remain off the RSP, on the same terms
as the SRT. On the other hand, the7isk recovéry rider imust be unavoidable with regard to
nonresidential shoppers who have not agreed to remain off the RSP and with regard to all
residential shoppers.

{3) RSP Proposal: Other Provisiogs

The application filed by Duke also contained certain other provisions that we will,
here, review.

The first paragraph ended the MDP for all customer ciasses on December 31, 2004.
In actuality, the MDP ended for nonresidential customers on that date but continued
through. December 31, 3005, for residential customers. Similarly, the second paragraph
addresseéd the termination of shopping credits. The tesolution of these issties, now having
already franspired, will not be further addressed.

In the fourth paragraph, Duke proposed that the RTC would continue through 2010.
Also, ik the sixth paragraph, Duke offeréd to maintain the five percent generation rate
decrease for residential customers, These matters were discussed in detsil in the opinion
and order in these proceedings. We adopt that discussion for present purposes. We also
find that termination of the RTC at the end of 2008, and termination of the five percent
discount for residential customers will further encourage the development of competition.
Termination of the RTC at the same time as the RSP will allow developmenit of 2 post-RSP
plan in its entirety. Elimination of the five-percent discount will increase the price-to-
compare and, thus assist competitors.

In the seventh paragraph, Duke agreed to maintain the generation price of little g
through 2008. We agree, '

In the eighth paragraph, Duke proposed to defer certain FERC-approved
fransmission costs for subsequent recovery in its next distribution base rate case. We
approved a similar provision in the stipulation and, in Duke‘s subsequent distribution rate,
this issue was also addressed. In the Matier of the Application of The Cinciinati Gas & Electric
Company foran Increase in Electric Distribution Rates, Case No. 05-59-EL-AIR, We will adopt
the outcome that we reached in that rate case.as appropriate here.

The nitith paragraph of Duke’s proposal addressed shopping customers’ return to
Duke's generation service, This topic was specifically addressed by us in a post-hearing
process, prior to appeal. In our order on rehearing, issued on April 13, 2005, we
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determined a specific return-pricing methodology to be used. We adopt that conclusion
here, a8 a modification of Duke’s proposal. We find that the ottcome we prewously

ordered is fair to customers and to Duke; and will result in market-based pricing and price

transparency.

The tenth paragraph addresses the planned filing of a trarsmission and distribution
base rate case. In the eleventh paragraph, Duke proposed a capital investment reliability
rider to recover costs associated with capital investmenits in its distribution system. It
similarly proposed a transmission cost order to récover changes in certain transmission
costs. As a distribution base rate case has been filed and decided, and its stipulated
outéome addressed similar issues, these ‘provisions are mooct, the Matter of the Application

of The Cincinnati Gas.& Electric Company for an norease in Electric Distribution Rates, Cese No. |

05-59-EL-AIR.

Paragraph 12 of the application dealt with the continuation of energy efficiency
program funding, the filing of a demand side management cost rider, and the commitment

of funds toward ecoriomic. development in its territory. Oni January 24, 2006, Duke filed
applications to implement ten electtic and natural gas DSM programs for residential,
<comerdial, and industrial consumers, as well as a research DSM program® On June 14,

2007, a stipulation was filed in those proceedings, signed by Duke, Commission staff, OFG,
OCC, and Kroger, The stipulation was approved by the Commission on July 11, 2007,
Pursuant fo the stiplation, Duke will recover the costs of the DSM programs through DSM

cost recovery riders appliceble to residential electric and gas sales and nonresidential

electric sales. On Iuly 20 and 30, 2007, Duke filed its DSM tariff, effective July 31, 2007,
Therefore, this provision is moot.

In paragraph 13, Dhike proposed the use of a competitive bidding process to test the
generation price, A competitive b:ddmg option is critical under the terms of Ohio law.
Section 2938.14(B), Revised Code. The supreme court upheld a similar process in its review
of our opinion and order in these proceedings. Ohio Consumers’ Counsel . Pub. LIkl Comm,
(2007), 114 Chjo St.3d 340, at para. 56. Therefore; we see 1o reason to deviate from the
approach we previously approved.

Finally, in paragraph 14, Duke made certain proposals related to corporate
separation and the transfer of generating facilities. Qur resolution of this issue was also
upheld by the coutt. Chio Consumers’ Counsel v. Pub. LIt Comm. (2007), 114 Ohio St.3d 340,

13 I the Mutter of the Application for Recovery of Costs, Lost Margin and Performance Incentive Associaled with the
Implementabion of Electric Residential Deimand Side Management Programs by the Cinpinnati Gas & Electric
Contipany, Case-No. 06-91-EL-UNC; In. the Mitter of the Application jor Recovery of Costs, Lost Marglt anid
Performance Incentive Assaciated with- the Implementation of Electric Non-Residential Demand Side Management
Pragrams by the Cincinmati Gas & Llectric Company, Case No. 06-92-EL-UNC; I the Matter of the Application
for Recovery of Costs, Lost Margin and Performance Incentive Associated with the Implementetion of Natural Gas
Dismand Side Management Programs by the Cincinnali Gas & Electric Company, Case No. 06-93-GA-UNC.
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at para. 71, 76, In the opinion and order in these proceedings, we found that, in-order for
Duke to provide stable prices, it was imperative that Duke retaini its generating assets,. We
noted that there was'nio evidence presented that would support an argument that Duke or
any Duke affiliate ‘would have an undue advantage as a result of not structuraily
'separahng Therefore, Duke’s corporate separation plan shall be amended to require it to
retain its generating assets during the RSP,

(4) RSP Propasal: Statutory Compliance

Ohiv law requires Duke to “provide customers, on a comparable and
riondiscriminatory basis within'its certiffed territory, a market-based standard service offer
of all competitive retail electric services nccessary to maintain essential service to
consumers, including a firm supply of electric generation service.” Section 4928.14(A),
Revised Code.# Thus, in order for s to approve Duke’s RSP proposql, we must be able to
find that the propesal provides comparable and nondiscritinatory service and that all
aspects fiecessary to maintain electric generation service are available. on a market basis,
including firm supply.

In his testimony at thie:original hearing in these proceedings, Duke's witness Judah
Roge testified that th¢ proposed RSP price to compate is competitive. In reaching that
conchusion, Mr, Rose compared the RSP price to compare with the price under [hke’s
proposed competitive market option and, also, to generation rates for other Ohio utilities
and actual rates of certain CRES providers. He also rioted the ability of the Cominission fo
test the market to ensure that generation rates under the RSP are not significantly different.
([Duke] Ex. 7, at-41-47.) ‘Sece also Ohio Consumers” Counsel v. Pub, Uil, Comm. (2007), 114
Ohio St.3d 340, at para. 41. We also note-that Mr. Rose updated his market evaluation for
purposes of the hearirig on rémiand, finding that it remained within the range of market
prices today. (Duke Rem. Ex. 2, at-2-13)) (See also OEG remand reply brief at 12)) On the
basis of his evaluation, Mr. Rose confirmed, at the remand hearing, that. current market
prices were 28 percent higher than the RSP price. (Rern. Tr.1at 81.) Further, the supreme
court refused o overturn our original coriclusion that the RSP was a market-based rate,
noting that owr modifications on reheating hid been structured to promote competition.
Ohio Consuiners’ Counsel v, Pub. Ut Comm. (2007), 114 Ohio St.3d 340, at para. 44; Opinion
and Order &t p 26. The situation is similar hete, as our order requires modifications to
Duke’s RSP that will further increase avoidability of ptice components by shoppers.

14 Inaddlfmn,Dukeisrequnedtﬂ provide customers the option to puirchase competitive retall elactric
service, the price of which is de’cennined throtigh a competitive bid, provided that thé Commission may
determine that such-a process is not required if other means to accomplish. generally the same option for
customers is readily avajlable in: the mdrket aod a reasonable means for customer participation is
developed. Sectiom 2918.14(B), Revised Code. The ahiernative to & competitive bid protess approved here
is unchanged from that reviewed and approved by the court. We do not believe that changes in customer
shopping ‘percentages since the time of the application should affect the legality of the plan. The
comipetitive bidding alternative will, therefore, ot be discussed furitier.
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As we have previously stated, we support parties’ efforts to stabilize prices to
provide additional time for competitive electric markets to grow. In the Matter of the
Continuation of the Rate Freeze and Extension of the Market Development Period of The Dayion
Power and Light Company, Casé No, 02-2779-EL-ATA, Opinion and Order (September 2,
2003, at 29.). We wotld point out, as we did in our opinion and order, that Section 4928.14,
Revised Code, allows us flexibility in approving methods for determining market-based
rafes for standard service offers. As indisively discussed by staff’s economist, Richard
Cahaan, we have three contiol mechanisms. We.can adjust the level of the price charges,
we can order cerfain comporients of the price to be avoidable, and we can require the price
to be adjusted, on various schedules and bases. On the basis of th cvidence presented in
the otiginal record: in these proceedings and that presented on remand, we find that the
design of the RSP, as it was originally proposed by Duke and modified both by Duke and
in this order on remand, achieves a proper balance in the determination of market-based
rates. (See Staff Rem. Bx. 1, pasgim.)

~ We find that basing the genetation rate on little g, with adders-to reflect changes in
certain costs and with the provision of a POLR tharge based on the cost of maintaining
hecessary capacity reserves, where it can be moritored for continited reflectiont of market
rates,.and a pricing tisk recovery rider, is market based. We also find that nothing about
this RSP, as we are approving it today, is discriminatory or noncomparable. Purther, we
find that Duke's proposed. RSP, as miodified by Duke and in this order on remand, does
offer all competitive retail electric services necessary to riaintain essential electric service to
consumers, including a firm supply of electric generation service.

C.  Assodated Applications

As previously noted, Duke filed three associated applications at the same time as the
application for approval of its market rate, Case No. 03-2079-EL-AAM, relating to deferral
of MISO costs, has been mooted by the resolution of In the Matter of the Transmission Rates
Contained in the Rate Schedules of The Cincinnati Gas & Electric Company and Related Matters,
Case No. 05-737-EL-UNC, Finding and Order (Octobet 5, 2005). Case Nos. 03-2080-EL-
ATA and 03-2081-EL~<AAM, relating to deferral and recovery of costs related to capital
investment in distribution and transmission facilities, have been mooted by the adopton of
a stipulation in I the Matter of the Application of The Cincinnati Gas & Electric Company far an
Increasé in Electric distribution Rates, Case No. 05-59-EL-AIR, Opirjcn and Order (December
21, 2005). Therefore, these three applications should be dismissed.

{1)  On September 29, 2004, the Commiseion issued its opinion and order
in these oonsolidated proceedings. Following entries on rehearing,
OCC appealed the dedision to the Supreme Court of Ohic.
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On November 22, 2006, the Supreme Court of Ohio jssued an opinion
in Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300;
rethanding the cases back to the Commission o two grounds.

On Navember 29,2006, in compliance with the remand order of the
court, the attorney examiniers directed Duke to- disclose to OCC the
information that OCC had requested in discovery.

A hearing on remand was held-on March 19-21, 2007, for the purpose
of gathering such additional evidence as might be necessary to

coinply with the court’s remand order.

Briefs and reply briefs on remand were filed on April 13, 24, 27, and
30, 2007.

Motions for protective orders wete filed by several parties, with
regard to rumerous documents in these proceedings:

Under the provisions of Sections 4905.07, 4901,12, 14943, and
138361(D), Revised Code, and Rule 4901-1-24, OAC, the
Commission is empowered, assuming conﬁdmuahty is consistent
with the purposes of Title 49 of the Revised Code, o issue protective
orders to keep confidential such material as we find to be a trade
secret on the bases that (a) it derives independent economic value,
actual or poténtial, from not being gerierally known to, and not being
readily ascertainable by proper means by, other persors who can
obtain economic value from its disclosure or use and (b) it is the
subject of efforts that are reasonable under the circumstances to
maintain its secrecy.

Following an i camem: review, the Commission finds that customer
names, account nuinbers, customer social security or employer
identification numbers, contract termination dates or other
termination provisions, Anancial consideration in each contract, price
of generation referenced in each contract, and volume of generation
covered by each contract does meet each of the two tests required for
a finding that the information is 2 trade secret and, in addition, that
confidential tfeatment of such information is consistent with the
purpases of Title 49 of the Revised Code.

- Redaction of trade secret information is required, by precedent and by

Rile 4901-1-24(D)(1), O.A.C,, where reaction is possible without
rendering the remaining dorument incomprehensible or of little
meaning. '
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{10)

(11)

(12)

(13)

(14)

{15

{16)

We find. the redaction of the trade secret information is possible
without rendering the remaining documents incomprehensible or of
little meaning and should be cartied out as described in bur opinion.

Motions by PWC to strike certain portions of pleadings should be
dcmcd.

The stipulation in these: proceedmgs was. adopted, with modifications,
by the Commission and was never terminated by the signatory
parties,

Any sidé agreement entered into prior to the time the Commission
issued. its apimon and order in this case is relevant to cur-evaluation
of the seriousness of bargaining that led to the stipulation with regard

to Duke’s RSP. Any agreements that documented renegotiations of
slde agreerients that had been entered into prior to the issuance of the

opinion and order are irrelevant anid form no part of the basis for our
opinion.

Based on provisions in the side agreements, requiring parties to
support the stipulation, and givén the limited record évidence

regarding the continued presence and: participation of the supportive
‘parties during negotiations, there is insufficient evidence to support a
finding that the parties engaged in serious bargainihg. Therefore, the

stipulation will iow be rejected.

Under Scction 4928.14, Revised Code, Duke is required to provide
consumers, on.a comparable and nondiscriminatory basis within its
certified territory, & market-based standard service offer of all
competitive retail electric services necessary to maintain essential
electric setvice to consumers, including a firm supply of electric
generation service,

Duke’s RSP, as ariginally proposed in its apphcahon and modified by
Duke ard in this order on remand, provides consumers, on a
comparable and nondiscriminatory basis within its certified territory,
a market-based standard service offer of all competitive retail electric
services necessary to maintain essential electric service to consumers,
including a firm supply of electric generation service. The RSP
appmpnateiy balances goals of protecting consumers from risk,
assuring Duke of some level of financial stability, and encouraging the
development of the competitive niarket. Duke’s RSF, as modified in
thiis order on temand, should be approved.

-43-
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(17 Case Nos, 03-2079-EL-AAM, 03-2080-EL-ATA, and 03-2081-EL-AAM
are moot and should be- dismissed.

(18) All arguments raised in thése consolidated proceedings but not
addressed in this-order on remand should be denied.

QORDE
It is; therefore,

ORDERED, That, regarding; side agreements and documents discussing such side

agreement, customer naines, account numbets, and customer social security or employer

identification numbers, contract termination date or termination provisions, financial
consideration for each contrack, price or generation referenced in each contract, and volume
of generation covered by each coritract shall all be deemed trade:secret information and

shall be maintained on a confidential basis under protective orders for a period of eighteen

ORDERED, That inforrration that is not a trade secret be placed in the public record
in these proceedings; as set-forth in this order onremand. Itis further,

ORDERED; That parties comply with redaction instructions set foxth in this ordeér-on
remand. Itis, further, :

ORDERED, That PWC’s motions to strike, filed on April 27 and June 1, 2007, be
denied, Ttis, further,

ORDERED, That the stipulation filed in these proceedings be rejected. It is, further,

ORDERED, That Duke’s RSP, as modified by this order on remand, bé approved. It
ig, further,

ORDERED, That Duke file tasiffs for Comimission approval that reflect the terms of
this order oni remand, within 45 days. It is, further,

_ ORDERED, That the applications in Case Nos. 03-2079-F1-AAM, (3-2080- EL-ATA,
and 03-2081-EL-AAM be disimissed. It is, further,

ORDERED, That all arguments raised in these consolidated proceedings but not
addressed in this order on remand be denicd. It is, further,
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ORDERED, That a copy of this order on remand be served upon all parties of record.

THE PUBLICAJITLITIES COMMISSION OF OHIO

'Valérie A. Lemmie

JWK /SEF:geb

Entered in the Journal
0CT 2 42007

Reneé), Jerkins
Secretary
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application.of The. ]
Cincinnati Gas & Blectric Company to. Modify )
its Nontesidential Géneration Rates to )
Provide for Maiket-Bosed Standard Service ) Case No. 03-93-EL-ATA
Offer Pricing and to Establishan Alfernative )
Competitive-Bid Service Rate Option Sub- )
sequent to the Market Development Pertod. )

In the Matter of the Application of The )
Cincinnati Gas & Electric Company for )
Authority to Mod1fy Current-Accounting }  Case No.03-2079-EL-AAM
Procedures for Certain Costs Associated with ) ‘
the Midwest Independent Transmission )

)

System Operator.
In the Matter of the Application of The )
Cincinnati Gas & Electric Company for. )
Authority to Modify Current Accounting )
Procedures for Capital Investment in its ) Case No. 03-2081-E~-AAM
Electric Transimission and Distribution System ) Case No. 03-2080-EL-ATA
and tc Establish a Capital Investment ) '
Reliability Rider to be Effective after the )
Market Development Period. )

ENTRY ON REHEARING

The Commission finds:

(1) On January 10, 2003, Duke Energy Ohio, Inc, (Duke)! filed an
application for authority to modify its noriresidential generation rates
to provide for a competitive market option subsequent to. the market
development period, On October 8, 2003, Duke filed three additional,
related cases. On September 29, 2004, following a hearing, the
Commission isgued its opinion and order, approving a stipulated rate
stabilization plan (RSP) in the procsedings, with ceftain madifications.
Following applications for rehearing, the Office of the Obio

1 Duke twas, at that time, knowsi as the Cincinnati Gas & Electric Company. It will be refetred fo as Duke,
regardless of its legal name at-any given time. Case hames; however, will not be altered to reflect the
changed name, Pt

hto 1a to osxtify nhat the 1

WA B me

ggc_u«ats and domplotn feprodigs i n,,t_,fif ;_T;;; ;,;; L
auent ddlivered in tawn ragular sounoe i bt&s,l.;:@sn

lack
milcian s aa Ve Pate Frogessed . L£.((4 /0
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B)

(6)

@

Consumers’ Courisel (OCC) filed notices of appeal to the Supreme
Court of Ohio, The court issued its opinion on November 22, 20086,
upholding the Commission’s actions on most issues, but remanding the
cases with regard to two issues,

An additional hearing was held, commencing on March 19, 2007. The
Cormumission issued ita-arder i remand on Ovtober 24, 2007.

Sechon. 4903.10, Revised Code, indicates that any party who has
entered an appearanice in a Commission proceeding may apply for
rehearing with respect to any iiatters determined by filing an
application withri 30 days after the entry of the order upon the journal
of the Commission,

Ori Noveniber 23, 2007, applications for rehearing were filed by Duke,
0CE; Ohio Partners for Affordable Energy (OPAE), and Industrial
Snergy Users-Chio (IEU). The grounds for rehearing raised iri each
such application will be set forth below.

On December 3, 2007, memoranda contra the applications for reheating
were filed by Duke, OCC, OPAE, IEL, Dominion Retail, Inc,
(Dominton) and Ohio Marketers’ Group (OMG)#

The Commission: has reviewed all the argumients for rehearing, Many
of those arguments merely repeat positions previously presented to the
Commission and do not offer anything new. The Commission has
already considered, decided, and discussed such positions in its order
prt remand and the Commission does not intend to repeat those
discussions in this entty on rehearing. Accordingly, the Commission
finds that arguments for rehearing not discussed below have been
adequately considered by the Commission in its order on remand and
arg being denied.

Duike sets forth six grounds for rehearing:

(a) Duke alleges that the Commission, without statutory
authority, modified Duke’s market-based standard
service offer (MBSSO) price, Specifically, Puke objects
that; (1) the order makes the infrastructure maintenance
fund (IMF) avoidable for nonresidential switched load
that agrees fo remain off Dike’s standard MBS50 price

OMG i comprised of Constellation NewEnergy, Ine; Strategic Energy, LLC: and Integfys Energy
Services.
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throtigh 2008 even though such customers may retun to
Duke at the monthly average hourly Jocational maxginal
price (LMP) MBSSO price; and (2) the order makes the
rate stabilization charge (RSC) and the annually
adjustable component (AAC) avoidable for non-
residential customers. that want the option to return te
Duke at the standard MBSSO price.

(b)Y Duke alleges that the Conunissions order, contrary to

statute, deprives provider-of-last-resort (POLR) service to

nori-residential switched load: that agress to remaini off
Duke’s standard MBSSO price through 2008,

{cy Duke alleges that the Commission, without statutory
aunthority; modified Duke’s MBSSO price by making the
RSC and AAC avoidable by all switched load.

(d) Duke alleges that, by enablinig switched. load to avoid
paying the IMF, AAC, and RSC, the Commission order
conflicts with stalutory policy because it requires Duke fo
subsidize the competitive retail electric service (CRES)
atket,

{e) Duke alleges that the Commission’s order is unjust and
unlawful because it requires Duke to retain its generating
assels in conflict with statute.

(f)  Duke alleges that the Commission’s order is unjust and
unredsoriable. because it is anibiguous that the non-
tesidential regulatory transition charge continués through
December 31, 2010,

We would note first that, in various portions of its application for
rehearing, Duke refers to the IMF as a rider that would help to cover
the costs of capacity. (Diike application for rehearing at 5, 13, and 15.)
As repeatedly indicated by Duke, it id the system reliability tracker
(SRT) that ensures that Duke s financially able to purchase sufficient
capacity to serve its customers: On the other hand, the IMF, as we
discussed in our order on remand, does not address capacity costs, but,
rather, compensates Duke for pricing #isk incurred in its provision of
statiitory POLR servite.

Duke's first four grounds for rehearing all touch on the avoidability of
vartous fiders by various customers. Most of these matiers were
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comipeehensively discussed in the order on femand and will not be
covered again here. However, Duke dogs note that the order on
rehearing; issued on April 13, 2005, in these proceedings, allowed
shopping customers to choose to return at the rate-stabilized price by
electingito pay the old rate stabilization charge (RSC) and the annually
acjustable component (AAC) while they were shoppeérs. Howevet, as
Duke thdicales, the order on remand did not take this option into
account. (Duke application for rehearing at 4, 10.) We should have
dene s0. Therefore; we will grant rehearing to modify and clarify the
applicability of various riders durinig shiopping situations.

First, it'is clear that residential shopping customers must alvays have
the right to return to Duke’s POLR service at the RSP price. As stated
in the. order on remand; residential customers would pay the SRT and
the IMF, while shopping; as those riders represent impacts on Duke of
miaintaining the ability to provide service for returning eustomers, one
covering cost of capacity and one covering pricing risk.

With regard to nomresidential shopping customers, an additional
division must be made. The first group of nonresidential shopping
customers includes: those considered in the order on remand. These
custormers would agree to remain off the RSP through 2008 and to
return to Duke’s service only at the LMP price, as specified and fully
described in the April 13, 2005, order on rehearmg, findings 16 through
18, Trrexchange far their agrecment to remain off the RSP and return at
that price, those custormers would avoid the SRT and the IMF es, once
apain, those riders represent impacts on Duke of maintaining the
ability to provide service for returning customers, The nonresidential
shopping customets would also avoid the AAC, as we have previously
found that it is a charge for generatior-related cost. (Contrary to some
statements by Duke, they would also. avoid the RSC, as that rider has
been eliminated as separate from the generation charge))

The second group of nonresidential shopping customers includes
those, not considered in the order on remand, that prefer to have the

option to return to Duke’s service at the rate-stabilized price. In order .

far Duke to maintain its preparedness to serve those customers at a
rate-stabilized price, Duke will incur additional capacity costs,
additional pricing risk, and additional generationrelated costs.
Therefore, the Cominission finds that such cistomsers should be
chiarged the SRT, and the IME.
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(11)

(12}

(13}

As we stated in the April 13, 2005, order on rehearing, shopping
customers will be liable for payment of 2ll of the riders on a going-
forward basis, if and when they Feturn to Duke’s service.

We also note that Duke attempts to support several of its rehearing
arguments by reference to matters that are outside of the record -of
these proceedings, This effort occasioned OCC’s subsequent motion 6
strike. Although we will not strike Duke’s reférences to information
that is nét a part of the fecord, neither will we comsider this
information in our deliberations on rehearing.

Diuke's fifth. ground for rehearing asserts that the Commission had no

authority to require it to retain its gencrating assets. Rather, Duke
Buggests, the Commission should permit Duke to void the requiremeént
in its corporate sgparation plan that it transfér its assets to an exempt

wholesale generator, (Duke application for rehearing at 21-22.) The
Commission grants rehearing on Duke's fifth ground for rehearing for
the purpose.of giving further consideration to the matter; Our order.on
remand with respect to the transfer of assets shall remain in place

pending our further review: of this issue.

Duke's sixth ground for rehearing asks for clarification of the
termination date of its nonresidential regulatory transition charge
(RTC). {(Duke application for rehearing at 20.) Although we believe
that the order on remand was clear on this point, we will restate that
the residential RTC terminates at the end of 2008 and that the
nonresidential RTC terminates at the end of 2010.

QCC sets forth three grounds for rehearing:

(a) OCC alleges that the Commission’s remiand order is
unreasonable and unlawful becatse the Commission
failed, as a quasi-judicial ‘decision maker, to permit a full
hearing upon all subjects pertinent to the issues, and to
base its.conelusion upon competent evidence, in viclation
of Section 4903.09, Revised Code, and case law. OCC
breaks this assignment of error into three, more specific,
claimed ergors.

i. OCC suggests that the remand order fails to
eliminiate capacity charges that are simply’
surcharges that Duke requested for customers to
pay, without any evidentiary basis for why
consumers should pay therm.

-5-
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(b)

ii. OCC suggests that the remand order fails to
congsider the needs of the competitive market for
thie ‘bypassability of all standard service offer
comiponents, based upon the record.

ili. OCC suggests thal the remand order fails to
eliminate thie additional AAC charges that Duke
requested, without asty evidentiary basis for why
customers should pay-thein.

In its second assignment of error, OCC alleges that the

Commission’s remand order s wnreasonable and
unlawful because it fails to prohibit pricing and price

elemenits in side agreements that violate Ohio statutes.and

riles, thereby permitting the devastation of the

competitive market for generation service that could
provide benefits for customers. OCC. breaks this

assignment of error into four, more gpecific, -claimed

enrors,

i. First, OCC:suggests that the remand order fails
to consider all legelly permitted uses of the
discovery that was required by the court in the
decision to remand the case,

ii. Second, OCC suggests that the remand order
fails to prohibit Duke’s discriminatory pricing
that demonstrates the standard service offer
rates were oo high for customers diseriminated
agdinst, and the discrimination has caused
serious damage to the competitive market for
generatiofvservice,

jii. Third, QCC suggests that the remand order fails
to prohibit Duke’s violation of corporate
-separauon requirements, which has caused
sericus darnage to the competitive market for
genetation service that was intended to provide
benefits to customers,

iv. Pourth, OCC suggests that the remand order
fails to prohibit the impact of certain side
agreements, causing setious damage to the
competitive market for generation service.
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(14)

(16)

(17)

(18)

(19)

(20)

(cy In its third assignment of error, OCC alleges that the
Comudssion’s remend order is unreasonable and
unlawful because it withholds information from public
scrutiny by designating the contents of documents “trade
secret” without legal justification,

In support of the first section of its first ground for rehearing, OCC
claims that little g, the RSC, and the IMF all recover for the costs of
existing capacity and are, thetefore; duplicative. (OCC application for
rcheating at11.)

Duke daims, inits. memorandum contra, that the record evidence fully
supports the IME. {Duke memorandum contra at4-13,) '

Pursuant to the order on remand, the RSC has been eliminated arid the
arhouthts that would have been chiarged through the RSC will be
recovered through the generatioh chaige, from Wwhich the RSC
originated, ‘On the other hand, the IMF, as fully discussed in the order
on yemand; is a rider to recover for pricing risk, The IMF and the
portion of the generation charge that previously represented the RSC
ave therefore not duplicative.

In support of the second subsection of its first ground for reéhearing,
OCC argues that the IME and the SRT should be bypassable. OCC
asserty that the Cominission failed to consider record evidence on this
issue and failed to consider the competitive market’s need for full
bypassability, (OCC application for rehearing at 14-15.)

Duke, in its memorandum contia, harketis back to Section 4928.14(A)
and (C), Revised Code, which require only electric distribution utilities
(BDUs) to provide default service for all consumers. Further, it
suggests that POLR charges carinot affect the competitive market, since
CRES: providers have no POLR-related. costs and, therefore, do net
in¢lude such costs in their prices. (Duke memorandum confraat 13.}

The Commission has fully discussed this issue in the order on remand.
Reheating on this ground will be denied.

In support of the third section of its first ground for rehearing, OCC

argues about the reasonableness of a return on construction work in-
‘progress (CWIP). (OCC application for rehearing at 15-17.) This

matter is not-addressed in the order on remand. The reasonableness of
Duke’s recovery of CWIP through the AAC tider was argued by OCC
and was thoroughly considered by the Commission on pages 21
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(1)

@

(23}

through 24 of our November 20, 2007, opinion and drder in the rider
phase of these consolidated proceedings. We see no need {o.repeat that
discussion here, This ground for rehearing will be denfed.

I its seconid ground for réhearing, OCC claims that the order on
temand failed to prohibit pricing and price elements in side
agreements that violate Ohio statutes and rules, thereby permitting the.
devastation of the competitive market for generation service that could
provide benefits for customers. As with the first ground, OCC breaks
this assertion into several sections. In the first, third and fourth

sections, OCC asserts that, in various ways, the Cominission should

have expanded the use of the discovered side agréemerits, (OCC
application for rehearing at 17-21, 27-30.)

In response; Duke notes that the supreme court allowed the
Cofnmission complete discretion to decide issues relating to
admissibility of the side agreements. Consistént with its role as the
decider of fact, Duke argues that this allows the Commiission to
determine adrmss:bﬂlty, the issues to which evidence is relevant, and
the appropriate holdings to be reached, Puke also claims that the
Commissioni perinitted discovery well beyond that required by the
Court or requested by OCC.  After allowing such discovery, Duke
submits that the Commission praperly ruled on the relevance of the
evidence, Duke also points out that OCC is asking for a ruling on
allegations that QOCC itgelf refused to make at the hearing: With regard
to corporate separation issues; Lhike also indicates that. OCC made no
claim, thit Duke is operating outside the parameters approved by the
Commission in its corporate separation plan. ({Dike memorandumn
contra at 16-19, 22.)

DERS and Cinergy, in their memorandum contra, argue that the
Commission complied with the mandate of the court and that the
Commission has no obligation te expand the scope of the proceedings
before it. (DERS and Cinergy memorandum conitra at 9-12.)

OCC is incorrect. There is an almost limitless number of claims that
the side agreements might support. Their existence does not make
thern relevarit to our consideration of the matter before us: Duke’s
application for approval of an RSP, As we said in th¢ order on remand,
the purpose of these proceedings is, at this point, only to consider those
matters that are relevant to the application and remanded to us by the
supreme court. The first, third, and fourth sections of the second
ground for rehearing will be denled,
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24

(25)

(26)

(27}

(28)

(29}

(30)

In the second section of the second ground for rehearing, OCC
contends that the total effect of Duke's RSP is pricing that is

discriminatory and that the Cominission should have considered the

expanded record on that issue. (OCC application for rehearing at 21-
27

Dutke asserts that all of its customers are paying Commission-approved
rates. Duke also points to testimony by OCC's witness in. which she

admitted her lack of expertise In the aréa covered by the side

agreements. (Duke memorandum contra at19-21.)

As we discussed in the order on remand, out purpose wds only to
consider issues rémanded by the supreme court. For purposes of this
proceeding, this issue 1§ ancillary and, therefore, should be denied,

OCC's final ground for rehiearing claims that the Commission erred in
its desxgnatlon of certain portions of the record as trade secrets, OCC
¢laims that the Cornmission made “nd significant effort to redhice the
amourit of infortnation shielded from public scruting.” OCC
complairs that parties failed to address the individual contents of the
documents and, thus, failed fo meet thelr burden of proef, (OCC
application for relieating at 30-37.)

DERS and Cinergy streriuously object to OCC's argument, They point
out that OCC 15 continiring to exaggerate its complaint by suggesting
that “nearly every word” will be redacted. Rather, DERS ahd Cinergy

point out, the Commission’s ruling provided a detailed list of specific

items that eould be protected on the basis of its in camera inspection.
(DERS and Cinergy memorandum contra at 6-9).

IEU points out thit OCC has raised nothing new in this regard, It also
notes that the law does not reguire a motion for protective treatment to

“explicitly describe the information for which the protective order is
sought, (IEU memorandum contra at 6-8.)

In addition to disagreeing with the content of OCC’s argumient, Duke
stiggests that it is premature. It claims that the issue is not ripe unitil
the partics comply with the Commission’s redaction order.

This matter was fully discussed in the order on remand, OCC's
application for rehearing on this ground will be denied.

OPAE sets forth two grounds for rehearing:

0.
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(31)

(32)

@3)

(34)

(@) In its first assigiiment or error, OPAE alleges that the
Commission acted unressonably and unlawfully when,
having refected the May 19, 2004, stipulation on the basis
of the remand record of the side agreements, it approved
Duke’s application; given that the statutory requirements
of Sections 4928.14 and 4909.18, Revised Code, and the
Commission’s own RSP goals were not' met, the
Commission should have dismissed the application and
ordered Dike to file a néw application for the provision
of standard service electric generation in its service
terri};ory.-

(b}  Inits second assignment of error, OPAE alleges that the
Coinmission acted unreasonably and unlawfully when it
found that the IMF charge-was reasonable.

Arguing with regard to its first assignment of error, OPAE suggests
that, rather than considering its original application, the Commission
should have found all the evidence to be tainted and should have
dismissed the application. OPAE reviews various precedents to reach
the conclusion that the Commission did not have the authority to
adopt this RSP without the existence of a stipulation supported by a
wide variety of customer groups. It also re-argues is concern
regarding some:components being cost-based and others being market-
based, (OPAE application for rehearing at 8-12.)

Duke argues, in its:memorandum contra, that broad support does exist
for its RSP. (Duke memorandum contraat 24-26.)

OPAE 1s incorrect in its belief that we did not consider the quality of
the evidence before us. ‘We did review and consider all aspects of the
evidence presented at the original hearing in these proceedings,
finding such evidence to be persuasive and convincing with regard to
the putcome ordered in the order on remand. The evidence was not
tainted by the side agreements.

Also with regard to its first ground for rehearing, while it is true that
there is:io longer an RSP stipulation in these preceedings, wenote that
Duke'’s RSP appiication, which we approved as modified, includes the
possibility that the Commission might use a bid process to test the
generation price against market prices. We find that, under eurrent
circumnstances, & traditional competitive bidding process is. not
réquired in light of the possibility that the Commission could solicit

-10-
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(35)

(36}

(37)

test bids. As we said in the opinion and order in these proceedings,
copsidering a. similar provision, this test bid procedure “offers a
reasonable alternative to a more traditional compelitive bidding

process, provides. for a reasonable means of custorier participation

through the various options that are open to customers-under the RSP,
and fulfills the statulory requirements for a competitive bidding
provess:” We glsp point out that this aspect of the RSP was not
pverturned by the court. Additionally, we note the support for Duke’s
RSP that was discussed in Duke’s memorandum contra.

With regard to its second ground for reheating, OPAE argues that the
IMF is not a reasonable component of the RSP and is a new and
duplicative charge. It asks that the, IMF be eliminated. (OPAE
application for rehearing at 12-13.)

This issue was fully discussed in our order on remand. The
assignment.of error will be denied.

IEU sets forth four grounds for rehearing:

(a) In its first assignment of error, IEU alleges that the
Commission erred by finding that any side agrecinents
are relevant to whether serious bargaining of a stipulation
ocgurred, inastnuch as no stipulation remained in effect
subsequent to ity September 29, 2004, opinion and. order;
and November 23, 2004, entry on rehearing,

(b) In its second assignment of .error, IEU alleges that the
Commission erred in admiiting afl side agreements,
inasmuch as the prejudicial effect of admitting the side
agreemmients outweighs the probative value and because
the admission is a needless presentation of cumulative
evidenca,

() In its third assignment of error, IELJ alleges that the
Commission erred by finding that the information in the
side agreements could be released without the customers’
permission, pursuant to Rule 4901:1-10-24, Ohio
Administrative Code (0.A.C.).

(d) Inits fourth assignment of errox, IEU alleges that the
Commissioty erred in admitting into the evidentary
record side agreements 'c_hai; the Commission determined

=11-
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(38)

(39

(40)

were irrdlevant and, thus, madmissible pursuant to Rule
402, Ohio Rules of Bvidance.

IEU, to support its first and second grounds for rehearing, repeats its

argument that thete was, at the time of the remand, no stipulation in
effect, as the parties” stipulation had been modified by the
Commission. Ignoring the: plain language of the Supreme Court of
Ohio and of its own agreemert, IEU beliéves that “it was unnecessary
for any party to-withdraw from the Stipulation.” (TBU application for
re.hearmg at 18) Without a stlpula.tmn, IEU contends, the side
agtesments are not velevant, Further, TEU believes that admission of

those. side agreemients was improper, as the prejudicial effect

outwelghed the probative value. The “prejudicial effect” cited by IEU
is the risk of release of “sensitive information.” Fmally, TBU claims that
admission of the agreements is & “needless presentation of cumulative
evidence and that, therefore, the agreements should have been
reviewed in comiers. and never admitted intc the record, even if
necessaiy for evaluation of the first prong of the stipulation test. (IEU
application for reheating at5-13.)

OCC disagrees with IEU's claim that the stipulation was not still in
effect and asserts that the side agreements’ admisslon was neither
prejidicial ner cimulative, poiriting out. that no actual unfair effect of
the evidence was deséribed by TEU. (OCC memorandum contra at 3-6.)
Similarly, OPARF insists that the stipulation remained in effect prior to
the dssuance of the order on remand. OPAR contends that issues of
admissibility of the side agreerrients are moot, as IEU failed: to submit
an interlocutory appeal relating to their admission at the hearing on
remand. (OPAE memorandum contra 4t 8-10.) Dominion also weighs
in on this discussion, correcting IEU’s characterization of a prior
Dominion argument and agreeing with the Commission’s finding that
the side agreements were relevant. OMG also agrees that the
stipulation rernained in existence at the time of the hearing on remand
and that:evidence of those agreements was properly admitted.

The matter covered by IEU’s first assignment of error, relating to the
televance of any gide agrecment in the face of the claimed nonexistence
of the stipulalion, was fully discussed in our order on remand. With
regard. to IEU’s second assignment of error, in light of the fact that we
found that the terms of the side agreement bore directly and critically
oh our ability to consider the stipulation, we find that their probative
value was extremely high. In addition, we find that evidence of the
side agreements was not prejudicial in any way and did not confuse

-12-
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(41)

(42)

43)

the issués.or the Commission, Therefore, on balance, it was not error to
admit the agreements fnto the record. Further, with regard to IEU's

exfraordinary suggestion that the side agreements should have been
evaluated, for purposes of the three-prong stipulation test, outside of
the record, we note that Section 4903.09, Revised Code, requires the

Commissidn, in all contested cases; to develop a complete record of the
proceedings, which récord forms the basis for the ultimate

determinations in such cases. Both of these assignmerits of error will
be denied. To do as suggested by IEU, to wit, to render findings of fact
based oni non-record. eviderice, would surely constitute reversible error.

With regard to its third assignment of error, IEU cites to an
administrative rule prohibiting release of certain customer information
by EDUs. IELJ proposes ta use this narrow administrative rule to reach
the conclusion that no trade secret information in this case may ever be
released into the public record without customer consent,

OPAE points out that the dited rule does not apply to the release of
information by the Commission, It suggeststhat the sensitive customer

-identification information could be permanently redacted from the

documents held under seal. OCC also points out that the rule in
question only touched on the release of account numbers and social
saourity numbers.

The Commission found, in the order ot remand, that various kinds of
information in the side agreements should be considered to be a trade
sectet; Including customier names, identifying numbers, and cerfain
cortract terms. Rule 4901:1-10-24, Ohio Administrative Code,
referenced by TEU, prohibits electric distribution utilities from publicly
releasing a customer’s account numiber or social security number
without the customer’s consent, except in certain listed circumstances,
IEU makes the claim that “because all of the information that has been
deemed 2 trade secret cannot be released without customer consent; all
such information should be stricken from the record,” (IEU application
for rehwaring at 15) IEU is apparently attempling to expand this
administrative rule to prevent the Commission from allowing the
public release of filed documents, where those documents include not
pnly aeceunt numbers and social security numbers but, alse, various
contrzct terms, We decline to reach this conclusion,

We do agree, however, that the continued protection of customer
account numbers, social securify numbers, and employer identification
numbers would be a burden on customers under the current 18-month
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protective order, IEU's third ground for rehearing will be granted only
to extend the protective order duration to five years with regard to
customer account -numbers, social security numbers, and employer
idertification numbers.

{44) TEU'sfourth ground for hearing alleges that irrelevant side agreements
sheild not have been admifted into the record. Tt asks the Commission
to direct all parties to return or destroy all discovered documents that
were ultimately found to be irrddevant.

45) OMG. ¢laims that:not all of the side agreements were admitted, on the
basis that the Commission found cerfain ones of them to be irrelevant,
QCC believes that the side agreements were all properly admitted and
that their use should be expanded.

{46) With regard to IEU’s fourth gtound for reheating, the Cothmission
finds that the atidrey examiners properly admitted all side
agreemeiits into the record. While we ultimately found that certain of
those documents would form no parf of the basis for our opinion, that
does not mean that we did not heed to review them in order to reach
that conclusion. Ouir ‘stateifient that such agreements were “deémed
irrelevant” was, perhaps, imprecise. We will therefore clarify that
statement. Our intent was merely to say that the terms of those
particular-side agreements did not affeet our order on remand in any
way, From an evidentiary standpoint, however, they remained
relevant and admissible, Wewould point out, here, that evidence does
not become retroactively inadimigsible when a court of administrative
body fails to use that information as part of its decision. 1EU's fourth
ground for rehearing will be denied.

It is, therefore,

ORDERED, That the applications for rehearing by OCC and OPAE be denied. It is,
further,

ORDERED, That Duke’s fifth ground for rehearing be granted as set forth in Finding
{11) for further corisideration of the matters specified therein and that the remainder of
Duke’s application for rehearing be grarited-in part and denied in part. It is, further,

ORDERED, That the applications for rehearing by IEU be granted in part and denied
inpart. It ig, further,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

p ~t’ 42' /’M ‘ ABad [Tl

Ronda Hartman ‘;‘ﬁ:

g, .U,MJLMM,&

~ Donald L. Mason

Paul A. Centolella

JWK/SEF;geb

Entered in the Journal

DEC 19.7607

Reneé ], Jenkins
Secretary
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The Commission, coming now to consider the testimony and other evidence
presented in these proveedings, hereby issues its opinion and order.

APPEARANCES

Paul A. Colbert, Rocco Q, I¥ Ascenzo, and Flizabeth H. Watts, 155 East Broad Street,
21# Floor, Columbus, Chio 43215; Amy B, Spiller, Room 2500, ATHI, 139 East Fourth Street,
Cincinnati, Ohio 45201; and Catherine E. Heigel, 526 South Church Street, Charlotte, North
Carolina 28202, on betuilf of Duke Energy Ohio, Inc.

McNees, Wallace & Nurick LLC, by Samuel C. Randazzo and Jeseph M. Clark, Fifth
Third Center, Suite 1700, 21 East State Street, Columbus, Ohio 43215, on behalf of
Industrial Energy Users-Ohio.

Bochm, Kurtz & Lowry, by David F. Boehm and Michael L. Kurtz, Suite 1510, 36
East Seventh Street, Cincinnati, Ohio 45202, on behalf of Chio Energy Group.

David €, Rinebolt and Colleen L. Mooney, Fourth Floor, Suite 5, 337 South Main
Street, Findlay, Ohio 45839, ont behalf of Ohio Partners for Affordable Energy.

Bricker & Eckler LLP, by Thomas J. O’Brien, 100 South Third Street, Columbus,
Ohio 43215, on behalf of the city of Cindinnati. :

Chester, Willcox & Saxbe, LLP, by John W, Bentine, Mark 5. Yurick, and Matthew S.
White, Suite 1000, 65 East State Street, Columbus, Ohio 43215, on behalf of the Kroger
Company.

Vorys, Sater, Seymour and Pease LLF, by M. Howard Petricoff and Stephen M.
Howard, 52 East State Sirest, Columbus, Ohio 43216, on behalf of Constellation
NewEnergy, Inc,; Constellation Energy Commeodities Group, Inc; Integrys Energy
Services, Inc.; and Direct Energy Service, LLC.

Christenisen, Christensen, Donchatz, Kettlewell & Owens LLP, by Mary W,
Christenseri, 100 East Campus View Boulevard, Columbus, Ohio 43235, on behalf of
People Working Cooperatively.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215, on behalf of the Ohip Environmental Council and Dominion Retail, Inc,

McDermott, Will & Emery, by Grace C. Wung, 600 Thirtcenth Street, NW,
Washington, DC 20005, on behalf of Wal-Mart Stores East, LP; Sam’s Club East; and
Macy's Inc,
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Janine L. Migden-Ostrander, Ohio Consumers’ Counsel, by Ann M. Hotz, Michael
E. Idzkowski, and Jacqueline Lake Roberts, Assistant Consumers’ Counsel, Office of the
Ohio Consumers’ Counsel, 10 West Broad Street, Suite 1800, Columbus, Ohio 43215, on
behalf of residential utility customers of Duke Energy Ohio, Inc.

Sheryl Creed Maxfield, First Assistart Attorney General of the State of Ohio, Duane
W. Luckey, Section Chief, by Thomas W. McNamee and William L. Wright, Assistant
Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of the staff of
the Commission,

OPINION
1L BA ROUN RY OF P

Duke Energy Ohio, Inc., (Duke) is a public utility as defined in Section 4905.02,
Revised Code, and, as such, is subject to the jurisdiction of this Commdssion. Duke
currently provides electric service under the rate stabilization plan (RSP} approved in In
the Matter of the Application of The Cincinnati Gas & Eleciric Company to Modify its
Nonresidential Generation Rates to Provide for Markei-Based Standard Service Offer Pricing and
to Establish an Alternative Competitive-Bid Service Raie Option Subsequent to the Market
Development Period, Case Mo, 03-93-EL-ATA, et al.

On April 23, 2008, the Ohio legislatura adopted Amended Substitute Senate Bill No.
221 (SB 221), which became effective on July 31, 2008. Among the provisions of 5B 221
were changes to Section 4928.14, Revised Code, requiring electric utilities to provide
customers with a default standard service offer (350), consisting of either a market rate
offer (MRO) or an electric security plan (ESP). The law provides that the first SSC
application must include an application for an ESP.

On July 31, 2008, Duke filed an application for approval of an S50, pursuant to
Section 4928.141, Revised Code. Along with that application, Duke filed the direct
testimony of Barry W. Wood Jr., James B. Gainer, Todd W. Armold, Tony R. Adcock,
William Don Wathen Jr., Charles R, Whitlock, Sandra P. Meyer, Theodore E. Schultz,
Richard G. Stevie, Christopher D). Kiergan, Judah L. Rose, James M. Lefeld, James S.
Northrup, Daniel L. Jones, and Paul G, Smith, Duke filed supplemental direct testimony
of witnesses Smith, Schultz, and Stevie on September 16, 2008,

Motions to interveng were filed, on various dates, by the Ohio Energy Group
{(OEG); the Ohio Consumers’ Counsel (OCC); the Kroget Company (Kroger); the Ohio
Environmental Council (OEC); Industrial Energy Users — Ohio (IEU); the city of Cincinnati
(Cincinnati); Ohio Partners for Affordable Energy (OPAE); Constellation NewEnergy, Inc.,
and Constellation Energy Commodities Group, Inc. (jointly, Constellation); Dominion
Retail, Inc. (Dominion); Communities United for Action (CUFAY the Sierra Club, Ohio
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Chapter (Sierra); the Natural Resources Defense Council (NRDC); National Energy
Marketers Association (NEMA); Integrys Energy Services, Inc. (Integrys); Direct Energy
Services, LLC (DES); the Qhioc Manufacturers’ Association (OMA}; Greater Cincinnati
Health Council (GCHC); People Working Cooperatively (PWC); the Ohio Farm Bureau
Fedetation (OFB); the village of Terrace Park (Terrace Park); the Americon Wind
Association, Wind on Wires, and Ohio Advanced Energy (joinily, Wind); the University of
Cincinnati (UC); the Ohie Association of School Business Officials, the Ohio School Boards
Association, and the Buckeye Association of School Administrators (jointly, Schools);
Morgan Stanley Capital Group, Inc. (M3CG); and Wal-Mart Stores East, LP, Sam's Club
Bast, and Macy's Inc, (jolntly, the Commercial Group). All of such motions were granted !

On August 5, 2008, the attorney examiner assigned to the proceedings issued an

entry, setting a procedural schiedule, including a technical conference and an evidentiary
hearing, the latter of which was set to commence on Qctober 20, 2008. In addition, the
examiner announced that local public hearings would be established by subsequent entry.
On August 26, 2008, OCC, OEC, and OPAE jointly filed 2 motion for the setting of local
public hearings. The movants specifically asked that three public hearings be scheduled
during November or early December in Cincinnati, Mason, and Middletown. On that
same day, the same movants filed a separate motion asking the Commission to grant a 60-
day continuance of the evidentiary hearing date and an extension of the discovery
deadline or, in the alternative, a 15-day continuance and extension. Duke filed a
memorandum contra the motion for the continuance and extension, on August 29, 2008,
and the movants replied on September 4, 2008, On September 5, 2008, the examiner ruled
on the motion, agreeing to contirue the evidentiary hearing until November 3, 2008, and
to extend the procedural schedule.

On September 17, 2008, the examiner issued an entry scheduling two local public
hearings. On September 19, 2008, OCC filed another motion for a continuance and an
extension of time. In this motion, OCC requested a 30-day continuance and extension or,
alternatively, an order compelling discovery. On September 22, 2008, OCC, Sierra, NRDC,

_and CUFA filed a joint interlocutory appeal and request for certification, asserting that the
local public hearing schedule established by the examiner allowed for only 20 days’ notice
and that such notice was insufficient. Duke filed memoranda in oppogition to the motion
for the further delay in the hearing and to the interlocutory appedl, on September 19 and
22, 2008. OXCC replied to the memorandum in opposition to the motion for continuance.
On Qctober 1, 2008, the examiner denied the motion for the continuance, granted OCC's
motion to compel discovery, denied the appellants’ request for certification, and scheduled
an additional local public hearing.

1 CUFA filed its motion to intervene beyorvt an established deadline; together with & motlon for leave to
file out of tme. Such motion is hereby granted, together with its motion to Intervene.
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On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed a motion to
stay negotiations between Duke and the other parties to the proceedings. Duke opposed
on Qctober 3, 2008, The movants replied on October 8, 2008. The examiner did not issue
such a stay. However, on October 13, 2008, the examiner did alter the schedule to allow
additional time for negotiations, retaining November 3, 2008, as the date for
commencerrent of the evidentiary hearing. Also, on October 21, 2008, OCC requested an
extension of time to file intervenor testimony, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request of Duke, on October
31, 2008

On Qctober 27, 2008, Duke filed a stipulation and recommendation and an
addendum to that stipulation. The stipulation was signed by Duke, staff of the
Commission, PWC, GCHC, Integrys, NRDC, Sierra, CUFA, Constellation, OPAE, OEC,
Kroger, OCC, OEG, OMA, and the Commercial Group.?2 A separate addendum between
Duke and CUFA was also filed on October 27, 2008. On November 10, 2008, Cincinnati
filed a letter indicating that it was joining the stipulation. On November 19, 2008, Terrace
Park similarly advised the Commission that it was joining the stipulation. Although OCC
signed the stipulation, it reserved one issue for litigation, as discussed in this opinion and
order. IEU did not sign the stipulation and litigated one issue.

Also on October 27, 2008, IEU filed testimony of Kevin M. Murray and the
Commercial Group filed testimony of Michael Gorman. On October 28, 2008, Duke filed
the second supplemental testimony of witness Smith. Staff of the Commission filed
testimony by Tamara S. Turkenton on Qctober 31, 2008. On November 5, 2008, OCC filed
testimony by Wilson Gonzalez and TEU filed supplemental testimony by Kevin Murray,

The first local public hearing was held on October 7, 2008, at Cincinnati State
Technical and Comununity College. At that midday hearing, held before Alan R. Schriber,
chairman of the Commission, and Valerle A. Lemmie, commissioner, eight witnesses
testified. Although most expressed opposition to rate increases, they also encouraged
energy conservation end renewable energy and discussed affordability, rational rate
structure, infrastructure repairs, and responses to emergencies. The second local public
hearing, before Chairman Schriber, was held on QOctober 7, 2008, In the evening, at the
Union Township Civic Center, At that hearing, 17 witnesses testified in opposition to the
proposed rate case. The witnesses expressed concern that rate increases would be hardest
on customers with fixed incomes, suggested that rate increases should only be granted if
the economy and customer service improve, and opposed using rate increases to fund
infrastructure improvements, The final local public hearing was held on October 15, 2008,
before Chairman Schriber, in the evening, at the Lakota East High School. Fifteen

2 Wal-Mart Stores East LP also signed individually but is included within the Commerclal Group.
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witnesses testified, expressing opposition to rate increases and concerns regarding
reliability, competition, energy sources, billing, and low-income programs.

The evidentiary hearing occurred on November 10, 2008. At that hearing, the
examiners admitted, without cross-examination, the testimony of Duke’s witnesses
Adcock, Amold, Gainer, Kiergan, Lefeld, Meyer, Rose, Wathen, Whitlock, and Wood.
Witnesses Jones, Schultz, Smith, and Stevie appeared at the hearing, on behalf of Duke,
and were cross-examined. Tamara Turkenton testified on behalf of staff, Kevin Murray
testified on behalf of IEU, and Wilson Gonzalez testified on behalf of OCC.

Following the hearing, Duke, OEC, OEG, [EU, OCC, and staff submitted initial
briefs on November 17, 2008, Staff, OCC, IEU, OEC, and OEG filed reply briefs on
November 26, 2008. '

1. DISCUSSION
A. Applicable Law

Chapter 4928 of the Revised Code provides an integrated system of regulation in
which specific provisions were designed to advance state policies of ensuring access to
adequate, reliable, and reasonably priced electric service in the context of significant
economic and environmental challenges. In reviewing Duke’s application, the
Comumission is cognizant of the challenges facing Ohioans and the electric power industry
and will be guided by the policies of the state as established by the General Assembly in
Section 4928.02, Revised Code, as amended by 5B 221.

Section 492802, Revised Code, states that it is the policy of the state, inter alia, to:

(1)  Ensure the availability of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service.

(2)  Ensure the availability of unbundled and comparable retail electric
service.

(3)  Ensure diversity of electric supplies and suppliers.

(4)  Encourage innovation and market access for cost-effective supply-
and demand-side retail electric service, including, but not limited

to, demand-side management, time-differentiated pricing, and
implementation of advanced metering infrastructure.

(5) Encourage cost-effective and efficient access to information
regarding the operation of the transmission and distribution
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systems in order to promote both effective customer choice and
performance standards and targets for service quality.

(6)  Enisure effective refail competition by avoiding anticompetitive
subsidies.

(7) FEnsure retail consumers protection against unreasonable sales
practices, market deficlencles, and market power.

(§)  Provide means of giving incentives to technologies that can adapt
to potential environmental mandates,

(9)  Encourage implementation of distributed generation across
customer classes by reviewing and updating rules on issues such as
interconnection, standby charges, and net metering,

(10) Protect atrisk populations, including when considering
implementation of new advanced energy or renewable energy
Tesource.

In addition, SB 221 amended Section 4928.14, Revised Code, which now provides
that, beginning on January 1, 2009, electric utilities must provide customenrs with an 550,
consisting of either an MRO or an ESP. The S50 is to serve as the electric utility’s default
850. The law provides that electric utilities may apply simultaneously for both an MRO
and an FSP; however, at a minimum, the first 350 application must include an application
for an ESP. Section 4928,141, Revised Code, specifically provides that an 550 shall exclude
any previously authorized allowances for transition costs, with such exclusion being
effective on and after the date that the allowance is scheduled to end under the electric
utility’s rate plan. In the event an SSO is not authorized by January 1, 2009, Section
4928.141, Revised Code, provides that the current rate plan of an electric utility shail
continue unti] an SO is authorized under either Section 4928142 or 4928,143, Revised
Code.

Duke’s application in these proceedings proposes an ESP, pursuant to Section

' 4928.143, Revised Code. Paragraph (B) of Section 4928.141, Revised Code, also requires

the Commission to hold a hearing on an application filed under Section 4928.143, Revised
Code, to send notice of the hearing to the electric utility, and to publish notice in a
newspaper of general circulation in each county in the electric ufility’s certified territory,

Section 4928.143, Revised Code, sets out the requirements for an ESP. Under
paragraph (B), an ESP must include provisions relating to the supply and pricing of
generation service. The plan, according to paragraph (B)(2) of Section 4928,143, Revised
Code, may also provide for the automatic recovery of certain costs, a reasonable allowance
for certain construction work-in-progress (CWIF), an unavoidable surcharge for the cost of

91



08-920-EL-SSO et al. 8-

certain new generation facilities, certain charges relating to customer shopping, automatic
increases or decreases, provisions to allow securitization of any phase-in of the S50 price,
provisions relating to transmission-related costs, pravisions related to distribution service,
and provisions regarding economic development.

The statute provides that the Commission is required to determine whether the
ESP, including its pricing and all other terms and conditions, including deferrals and
future recovery of deferrals, is more favorable in the aggregate as compared to the
expected results that would otherwise apply under an MRO. Section 4928.143{C)(1),
Revised Code. In addition, a surcharge for CWIP or for new generation facilities may not
be authotized if the benefits derived for any purpose for which the surcharge is
established are not reserved or made avallab]e to those that bear the surcharge. Section
4928.143(B)(2)(c}, Revised Code.

The Commission may, under Section 4928.144, Revised Code, order any just and
reasonable phase-in of any rate or price established under Sections 4928.141, 4928.142, or
4928.143, Revised Code, including carrying charges. If the Commission does previde for a
phase-in, it must also provide for the creation of regulatory assets by authorizing the
deferral of incurred costs equal to the amount not collected, plus carrying charges on that
amount. It also must authorize collection of the deferrals through an unavoidable
surcharge.

The Commission has adopted new rules concerning 550s, corporate separation,
and reasonable arrangements for electric utilities, pursuant to Sections 4928.14, 4928.17,
and 4905.31, Revised Code.2

B.  Summary of the Application end Stipulation

Duke’s application in these proceadings notes Governor Strickland’s objectives of
ensuring affordable and stable energy prices, attracting jobs to the state through an
advanced energy portfolio standard, modernizing Ohio’s energy infrastructure, and
empowering consumers to make reasonable energy choices through transparent processes
and states that it accomplishes the goal of favoring reliable generation service at
reasonable prices for all energy consumers. Duke explains that the proposal is its best
effort to provide relatively stable prices while maintaining a financially viable utility.
Swmmarizing the major elements of its proposed ESP, Duke points out that it includes
dedicated efficient generating assets, reasonably priced capacity additions to reduce its

3 See In the Matter of the Adoption of Rules for Standard Service Qffer, Corporate Separation, Reasomable
Arrangements, and Transmission Riders for Electric Liilities Pursnant to Sections 4928.14, 4928.17, and
4905.31, Revised Code, 25 amended by Amended Substitute Senate Bill No. 221, Case No. 08-777-EL-ORD
(Finding and Order, September 17, 2008).
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shart position and to supply consumers’ future needs, a renewable and energy efficlency
portfolio to meet statutory mandates, and opportunities to enhance ecomomic
development within Duke’s certified territory. Duke believes that approval of its proposal
will allow the continued development of the competitive market, thereby providing
consumers with more choices and greater transparency regarding the S5O price,
enhancing consumers’ ability to compare pricing, and facilitating the Commission’s
oversight of competitive prices. (Duke Ex. 20, at1-3.)

Duke proposes a three-year ESP, ending December 31, 2011, According to Duke,
the ESP includes four base components. The first base component is an avoidable price-to-
compare (PTC) charge that would compensate Duke for base generation costs (comparable
to “little g” in Duke’s RSP); costs of fuel, emission allowances, energy from renewable
resources, economy purchased power costs, congestion and losses, and financial
transmission rights {consistent with the fuel and purchased power tracker, or FPP, in
Duke’s RSP); environmental compliance, homeland security, and changes in tax law costs
(consistent with the annually adjusted component, or AAC, in Duke’s RSP); and a
conswmer price index adjustment to account for future inflationary pressures on the base
generation component of the PTC. The second base component described in Duke’s
application includes an unaveidable system resource adequacy (SRA) charge that would
compensate Duke for market capacity purchases (consistent with the system reliability
tracker, or SRT, in Duke’s RSP), for the dedication of capacity for reliability purposes to
retail load in Duke’s certified territory (consistent with the infrastructure maintenance
fund, or IMF, in Duke’s RSP), and for capacity newly dedicated to retail load in Duke’s
certified territory, including capacity designed to produce renewable energy. Duke’s third
base component is an avoidable transmission cost recovery (TCR) tracker (consistent with
the TCR tracker in its RSP). The final component is an unavoidable distribution charge,
consisting of three charges: an infrastructure modernization (IM) rider to recover
incremental costs associated with maintaining and modernizing  distribution
infrastructure, including SmartGrid investments, as well as the costs incurred to set up an
electronic bulletin board (EBB) to provide consumers with market choices; a rider (known
as Save-a-Watt, or SAW) to compensate Duke for its costs incurred to achieve its statutory
energy efficiency mandates; and a rider (known as economic competitiveness fund, or
ECF) to assess prices assoclated with economic development and maintenance contracts
approved by the Commission. The regulatory transition charges (RTC} would expire on
December 31, 2008, for residential customers and on December 31, 2010, for nonresidential
customers, All riders, according to the application, are subject to adjustment by Duke,
with the approval of the Commission. (Duke Ex. 20, at 4-6.)

The stipulation signed by many of the parties to these proceedings specifies that
Duke shall implement an ESP as set forth in the application, except as modified by the
stipulation. Therefore, we will review the application and the stipulation jointly. This
discussion is not intended as a restatement of all matters that are included in either the
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application or the stipulation but is, rather, a summary of those documents. The omission
of any particular provision from this summary should not be construed as a deletion of
that item from Duke’s proposed or adopted ESP.

The stipulation includes a useful summary of the ESP price structure. We will
reproduce it here, in relevant part, and will follow the order of this outline in our
discussion of the proposed ESP.

(eneration
Avoidable Generation Charges [first component disctissed above]
Price-to-compare (PTC) :
Base Generation (PTC-BG)
Fuel, Purchased Power & Emissior Allowances (PTC-FIP)
Annually Adjusted Component (FTC-AAC)
Unavoidable Generation Chargges [second component discussed above)
System Resource Adequacy (SRA) -
Capacity Dedication (SRA-CD)
Market Capacity Purchases (SRA-SRT) [avoidable in some cases]
Regulatory Transition Charge (RTC)

Transmission [third component discussed above]
Avoidable Transmission Charge (TCR)

Distribution [Unavoidable) [fourth component discussed above]
Infrastructure Modernization (DR-IM)
Energy Efficiency (DR-5AW)
Economic Competitiveness Fund (DR-ECF)

(Jt. Ex. 1 at Attachument 1) We would also note that certain riders were proposed in the
application but were not included in the agreed-upon price structure that the stipulating
parties submitted for our consideration. Those omitted riders will not be discussed in
detail below and are not part of the structure that we are approving in this opinion and
ordet.

1. Generation Riders
(a)  Base Generation

The base generation price rider (PTC-BG), according to the application, is the
Commission-approved unbundled generation price, less the RTC, and would be adjusted
to compensate Duke for generation production, associated operation and maintenance,
and the dedication of existing generating assets (including fuel). Those adjustments
would include avoidable capacity charges, rather than adjusting the unavoidable capacity
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dedication rider. As stated in the application, this approach is an effort by Duke to assist
in the development of the competitive retail electric service market by minimizing
unavoidable charges. Similarly, Duke proposes to move its historic fuel and emission
alowance price out of PTC-BG and into Rider PTC-FFP in order to increase transparency
for consumers. (Duke Ex, 20, at 7-8.)

The stipulating parties modified the proposal, relative to PTC-BG, The stipulation
provides that PTC-BG would reflect the unbundled generation rate approved in Case No,
99-1658-EL-ETP, legs the RTC, provided that the RTC for residential customers would be

eliminated on December 31, 2008, and for nonresidential customers on Decemnber 31, 2010, -

It also states that the costs associated with frozen fuel, purchased power, and emission
allowances currently recoverable in “little g” (i.e., 1.2453 cents per kilowatt hour (kWH])
should be transferred to Rider PTC-FPP but that such transfer would not increase the total
price charged to customers. The stipulation also provides for specified base generation
. charge increases for all customers on January 1 of 2009 and 2010 and for nonresidential
customers on January 1, 2011, (}. Ex. 1 at paras. 2, 3.)

{by  Fuel, Purchased Power & Emission Allowances

The application describes rider FTC-FPP as a continuation of its current FPP rider,
recovering all fuel and economy purchased power costs; any costs for environmental
emission allowances, including but not limited to 50z, NOy, carbon, and/or mercury
emission allowances; and renewable energy costs. Further, Duke asserts that it will move
certain costs that are currently embedded in the generation charge into this rider, in order
to create 2 more complete and transparent Rider FTC-FPP. Duke proposes to continue the
quarterly adjustiment of this rider, although it also asks for authority to make interim
updates as necessary to minimize significant over- or underrecovery. Duke suggests that
it submit to an audit, with due process, on or about June 1 of each year, in order to review
the prior year's PTC-FPP rider. (Duke Ex. 20, at 8-9.)

The stipulating parties agree that Rider PTC-FPP should reflect the transfer of
frozen fuel, purchased power, and emission allowances currently included in the frozen
base generation rate. Under the stipulation’s provisions, the PTC-FFF rider should
include an allocation, as of the date the stipulation was docketed, of the actual delivered
cost of fuel under existing fuel and transportation agreements; the actual cost of net
purchased power, including gains and losses resulting from the settlement of forward
power contraets; and SOz and NOy emission allowance inventories proportional to the
expected generation share needed to serve Duke’s PTC-FPP rider customers. Noting that
recent court rulings are unclear as to the NOx emission allowance inventory, the
stipulating parties agree to allocate that inventory, and any other emission allowance
inventory established during the ESP period, in proportion to the expected generation
share needed to serve Dhuike’s rider PTC-FPP customers, as of the date the allowances are
granted to Duke. The parties agree that an actively managed commodity portfolio
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consisting of fuel, 30z and NOx emission allowances, Duke-owned and dedicated
generation, and purchased power will be maintained, with the objectivg of providing a
least-cost energy supply for the PTC-FPP customers, with the associated costs, gains, and
losses flowing to those customers, Duke agrees, in the stipulation, to make a filing, during
the first quarter of 2009, to propose the manner of any true-ups of rider PTC-FFP revenues
and costs through December 31, 2008, and that such filing will be subject to due process
and will include an audit for the 18-month period ending December 31, 2008. That audit
would be conducted by an independent third-party auditor or staff, at the Commission’s
discretion, with Duke funding the audit and receiving cost recovery through rider PTC-
FPP, as approved by the Commission. Annual audit filings would also be made during
the first quarter of subsequent years. The parties also agree that, in order to maintain
consistency with the current process, MISO# costs for net congestion and losses shall be
recovered through rider YTC-FPP, including the net revenue received from financial
transmission rights and auction revenue xights. Finally, the stipulating parties agree to
recommend that the Commission grant Duke’s request for a waiver to permit such cost
recovery through the avoidable rider PTC-FPP rather than through the avoidable rider
TCR. {Jt. Ex, 1 at paras, 7-8.)

(c) Annually Adjusted Component

In its application, Duke proposes to continue rider PTC-AAC to recover incremental
costs associated with environmental compliance, including a return of and on incremental
investment in plant and associated operating expenses, homeland security, and changes in
tax law. The enyironmental costs, according to the application, would include expenses
for reagents, a refurn of and on capital expenditures required to increase fuel flexibility,
and, consistent with current practice, a rehurn on CWIP from the date such expenditures
begin. Adjustments would be made annually, allowing Duke and interested parties
appropriate due process. Duke notes that the calculation would be substantially identical
to the current rider AAC except that Duke would include, subject to the Commission’s
preapproval during each annual process, new cost-effective generation projects that are
not required for environmental compliance but that would reduce PTC-FFP costs and
would benefit consumers, {(Duke Ex. 20, at 9-10.)

The stipulation notes that rider PTC-AAC will be updated, effective December 1,
2008, subject to the Comumission’s approval in Case No, 08-1025-EL-UNC. Further, if states
that Duke may request annual updates, subject to due process, The parties to the
stipulation agree that Duke may seek approval for recovery, through the PTC-AAC or the
PYC-FFP, of cost-effective generation projects not required for environmenital compliance
that would improve fuel flexibility, although the stipulating parties reserve the right to
oppose such a request. In addition, Duke agrees to propose to the Commission the
mannet of any true-up of rider PTC-AAC reagent revenues and costs through December

4 Midwest Independent System Operator, Inc.
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31, 2008, with such filing to be made during the first quarter of 2009, The audit, by staff or
an independent auditor, of the period ending December 31, 2008, will be subject to due
process and will be funded by Duke. (t. Ex. 1 at para. 9.)

(d)  Capacity Dedication

Rider SRA-CD, as proposed in the application, is an unavoidable charge that is part
of Duke’s system resource adequacy compenent which, as a whole and with the base
generation rate in PTC-BG, is described as allowing Duke to fulfill its provider-of-last-
resort (POLR) obligations. Duke also contends that the system resource adequacy
component allows Duke o obtain additional capacity on behalf of retail customers, in
order to maintain an adequate long-term supply of capacity and to earn a reasonable
return on its investment. Rider SRA-CD; specifically, is Duke’s proposed stated charge for
(a) providing customers first call on its capacity and foregoing the opportunity to sell
capacity currently dedicated through its RSP to the competitive electtic service markets;
{b} permitting customers to switch to competitive retail electric service (CRES} providers;
and {c) assuming the risk associated with maintaining a reasonably stable capacity price
offer during the ESP period. Duke believes that its proposal will provide customers a
price that is below market and will, also, provide Duke reasonable compensation for
making those commitments. {Duke Bx. 20, at 11-12,13-14.)

The stipulating parties agree that the rate of rider SRA<CD is equal to the rate of the
current IMF rider and will remain constant through the ESP period. With regard to
avoidability of rider SRA-CD, the stipulation addresses governmental aggregation
customers separately, as discussed below. The stipulation points out that Duke will incur
up to $50,000,000 in operating and maintenance costs at the Beckjord generating station,
beginning in 2009, in order to allow its continued operation. It provides that such costs are
to be deferred and amortized over three years and that such deferral and amortization
expense is included for recovery through rider SRA-CD. The SRA-CD rider rate will equal
the current rate charged for Duke's rider IMF under its RSP and will remain constant
throughout the ESP period. (Jt. Ex. 1 at para. 16.) ‘

()  Market Capacity Purchases

Duke proposes, in its application, to continue jts current unavoidable rider SRT,
although moving to a three-year planning cycle instead of the current one-year cycle, thus
permitting it to take advantage of opportunities to obtain low-priced capacity beyond the
subsequent year. It asks that the annual due process and quarterly filings associated with
the SRT continue, as rider SRA-SRT. Duke suggests that, because system reliability is
paramount, it will continue to purchase capacity necessary to maintain an offer of firm
generation service and to provide default service fo all consumers in its certified territory.
Duke explains that it currently purchases 115 percent of the capacity necessary to serve all
its load, whether switched or unswitched, and that it would continue to obtain the higher
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of the Commissions or MISO's planning reserve requirements. According to the
application, IDuke would make such purchases from its then-available gas-fired generating
asscts not previously used and useful, where such purchases are economic, subject to
staff's audit. Duke points out that such assets have always been merchant plants and have
never been included in its rate base, (Duke Ex. 20, at 12-13.)

The stipulation addresses a number of aspects of the SRA-SRT. It specifies that the
SRA-SRT may include the recovery of market capacity purchases for any duration up to
three years, with Coinmission approval, and that Duke must solicit for capacity in an
open, nondiscriminatory, and competitive manner. Duke is required, under the
stipulation, to award capacity contracts to the lowest and best offer submitted. The
stipulation also provides that rider SRA-SRT may include compensation for capacity
owned by Duke or iis affiliates that has never been used and useful in serving Puke’s load,
provided that compensation for that capacity: must be determined through offer
solicitation by Duke using one of two methodologies: Compensation may equal the
lowest offer price for the capacity pursuant to an open, nondiscriminatory, and
competitive offer solicitation process or, if there are no offers for capacity other than from
Duke, then Duke iwill be compensated at the price of the last, actual, competitively priced,
arm’s-length transaction, The stipulation clarifies that it does not require Duke to solicit
bids through a formal request for propasal process overseen by an independent third
party. Duke is required, under the stipulation, to implement a tariff to compensate
nonresidential customers with qualified backup generating facilities for the use of such
facilities, as needed to maintain reliable generation service, with compensation for that
capacity not to exceed the average price per kilowatt for capacity purchases that are
recoverable in rider SRA-SRT. The stipulation clarifies that such capacity would count
toward Duke’s market capacity purchases and the compensation paid for that capacity
would be recovered through rider SRA-SRT. Duke agrees to make a filing, during the first
quarter of 2009, to propose the manner in which rider SRA-SRT revenues and costs
through December 31, 2008, would be trued up, incdluding an audit of the 18-month period
ending December 31, 2008, to be paid for by Duke and the costs of which would be
tecoverable, with Commission approval, through the SRA-SRT. {Jt. Ex.1 at para. 10.)

Under the stipulation, rider SRA-SRT would be aveidable for all nonresidential
customers who agree not to return to the standard service offer for the remainder of the
three-year term of the ESP, with that agreement documented by contract or, as approved
for the RSP, by a two-page form or specified telephonic approval process. In addition, the
stipulating parties would allow those customiers to receive a shopping credit equal to six
percent of the current “little g” (which is an amount that is equal to the cost of rider SRA-
CD). However, such customers could return, according to the stipulation, only by paying
115 percent of Duke's generation charges, along with 100 percent of transmission and
distribution riders, but would not be subject to any minimum stay. Nevertheless, under
that stipulation provision, a mercantile customer, as defined in Section 4928.01(A)(19),
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Revised Code, that returns to Duke between May 15 and September 16 of any year, is
required fo remain on Duke’s S50 setvice for twelve consecutive billing periods or risk
being charged an exit fee by Duke. In addition, the stipulation excepts, from the 113
percent requirement, nonresidential customers who are, as of September 30, 2008,
- purchasing CRES service under a contract that expires on or after January 1, 2009, if such a
customer notifies Duke at least 60 days prior to the expiration of their current coniract
(including extensions) that it intends to entoll in the S50. Finally, the stipulation proposes
that nonresidential shoppers who enter into a CRES contract after December 31, 2008, may
enroll in Duke’s S50 after the expiration of the ESP only if they provide Duke with notice,
at least 60 days before January 1, 2012, of their desire to enroll in the 550 at the expiration
of their contract, including extengions. (Jt. Ex, 1 at paras. 10.f, 17, 18, 20.)

The stipulation also continues the RSP's provision that nonresidential shoppers
(including those in a governmental aggregation) may return to the S50 price at any time
without notice if they choose to pay rider SRA-SRT and waive the shopping credit. (Jt. Ex.
1 at paras, 17, 20.)

{f)  Regulatory Transition Charge

The application proposed the elimination of the RTC for all residential customers on
Decernber 31, 2008, and for nonwesidential customers on Decernber 31, 2010, This was left
unchanged by the stipulation. (Duke Ex. 20, at 6; Jt. Ex. 1 at para- 2a, b.)

2, Transmission Rider

The application proposes a TCR rider similar to the current TCR rider, noting that
transmission charges remain fully regulated by the Commission but are fully avoidable, as
CRES providers also must provide transmission gervice for their customers. Because Duke
intends to maintain its current cost recovery structure, to the extent necessary Duke
requests a waiver of Appendix {B) of Rule 4901:1-35-03, Ohic Administrative Code
{0.A.C.). {Duke Ex. 20, at 16-17.)%

3, Distribution Riders
{a) . Infrastructure Modernization

The application describes Duke’s proposed rider DR-IM as permitting a reasonable
revenue requirément to maintain distribution system reliability and to purchase and
deploy SmartGrid technology, Duke also anticipates establishing an eléctronic bulletin
board (EBB), accessible through the internet and by telephone, that would permit Duke, its

% The Commission bellaves that Duke's reference is to Rule 4901:1-35:03, Q.A.C., a8 it has been adopted by
the Cornmission in Case 08-777-EL-ORD. That rule is not yet effective. Therefore, no waiver is currently
necessary. Duke may request a walver, if and when the proposed rule becomes effective.
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customers, and CRES providers to participate in the CRES market through transparent
price offerings by allowing Duke and CRES providers to post market prices for
conisideration by customers. The application provides that any customer who switches to
an EBB-posted price would be required to remain at that EBB-posted price, or to receive
service from a CRES provider, for the duration of the ESP. The anticipated 39,000,000 cost
of establishing the EBB service would be recovered through rider DR-IM as an
unavoidable charge, (Duke Ex. 20, af 18-19.)

In the stipulation, rider DR-IM is to be initially set at zero and is recommended for
approval only with regard to the proposed deployment of SmartGrid, Duke’s gas furnace
program, and, if subsequently approved by the Commission, the EBB.S The stipulation
states that cost recovery for the SmartGrid project would be on a cost-per-meter basis, with
all annual, second-quarter adjustments of rider DR-IM being subject to due process. The
cost recovery procesd for the gas furnace program would, under the stipulation, remain as
it currently is approved under rider DSM, thus having no effect on customers’ rates. The
stipulating parties state that rider DR-IM should be adjusted following the effective date of
the Comumission’s order in Duke’s next base electric distribution rate case to reflect the
amount of SmartGrid, EBB, and gas furnace program costs, if any, that are included in
base rates. The stipulation also includes projections of investments in SmartGrid
deployment, as well as operating costs net of savings and revenue requirements through
2014. The parties to the stipulation propose that, for each annual rider DR-IM filing, 85
percent of the annual SmartGrid revenue requitement would be allocated to residential
customers and recovered through a monthly price per meter. Similarly, nonresidential
customers served on the distribution system (excluding lighting) would be allocated the
remaining 13 percent, to be recovered through a monthly price per meter, based on the
currently approved, weighted average customer charge. Such monthly charges are agreed
not to exceed $0.50 in 2009, $1.50 in 2010, $3.25 in 2011, $5.25 in 2012, $5.50 in 2013. (Jt. Ex.
1 at paze. 11.}

Duke agrees to accrue post-in-service carrying charges at the most recently
approved weighted average cost of long-term debt and to defer depredation and
operating costs from the date the expenditures are incurred until they are included for
recovery in ridec DR-IM. The parties also agree to the regulatory asset accounting
treatment for replaced meters, as described in the application, for which recovety would
be made through existing depreciation rates, as amended from time to time. Duke would,
according to the stipulation, make an annual filing in which it would include the projected
deployment and implementation plan for the current year, induding its design
reqidirements, performance, goals, metrics, and milestones. The stipulation states that staff
would audit and verify the previous year's costs and system performance levels, together
with an overview of the following year's plan, which information would be shared with

5 Stipulating parties who were not parties to Cese No. 06-91-EL-UNC express no opinion 2 to mefention
and funding of the gas furnace program.
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OCC contemporaneously with staff. The stipulating parties agree that the 2010 review

would include a mid-deployment program summary and review and that the 2011 review -

would include progress through 2010, induding expenditures, deployment program
summary, and review. Duke also agreed to outline deployment milestones, system
performance levels, customer benefits versus the plan, deployment lessons learned, an
updated allocation of the annual distribution revenue requirement, and the desirability of
program continuation beyond 2011, (t, Ex. 1 at para. 11.)

‘The parties also agreed that Duke should convene a working group or coliaborative
process to explore opporturities to maximize the benéfits of the SmartGrid investment,
that it would focus initially on deployment on circuits in high density areas with a high
percentage of inside meters, and that it would deploy the technolegy in the village of
Terrace Park during 2009, Because the stipulating parties expect that system reliability
will be enhanced by SmartGrid deployment, Duke agrees on improved reliability targets
and the parties agree that Duke may request suspension of deployment if it meets the
deployment commitments but reliability does not improve as expected. Finally, the
stipulating parties note that, as a combination gas and electric utility, Duke has also
addressed SmartGrid issues relating to the gas distribution portion of its business and that
Duke may apply to the Commissjon for approval of alternatives to certain provisions in
the stipulation. (t. Ex. 1 at para. 11.)

With regard to the proposed EBB, the stipulating parties agree only that Duke will

initiate a collaborative process to establish an EBB as generally proposed in the application

and note that the EBB would be an open access platform that is competitively neutral and
may utilize a third-party independent operator, The design and cost of developing and
maintaining the EBB shall be discussed in the collaborative process and, to the extent the
Commission’ approves such cost recovery, the EBB will be developed and the actual costs
incurred to develop the EBB shall be recoverable through Rider DR-IM or otherwise as
agreed upon. (Jt. Ex. I at para, 19.)

()  Energy Efficiency

Duke’s application describes the company’s desire to take an aggressive approach
to energy efficiency program design, implementation, development, and cost recovery,
proposing the establishment of rider DRSAW (save-a-watt) as a replacement for the
current rider DSM. Duke states that DR-SAW would permit it to increase its energy
efficiency research and development efforts and would permit CRES customers to
participate in efficiency programs, In order to encourage implementation of energy
efficiency measures by low-income customers, Duke also secks approval of a pilot
program that would protect up to 10,000 low-income customers from the impact of Duke's
rate design proposal, (Duke Ex, 20, at 19-20.)
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The stipulation states that rider DR-SAW should be implemented by January 1,
2009, and specifies that the current rider DSM should be eliminated at thie same time, with
the older rider being reconciled and subjected to a final true-up and with any true-up
amounts being added to or subtracted from rider DR-SAW. Energy efficiency programs
that had been approved under rider DSM would continue, pursuant to the stipulation,
with the same reporting and program approval requirements as are currently in effect,
which include due process and an opportunity for a hearing. The stipulation provides that
the DR-SAW true-up would accur in the second quarter of 2012,

Pointing to Section 4928.66{A)2)(c), Revised Code, the stipulating parties agree that
mercantile customers with a minimum monthly demand of three megawatts (MW) at a
single site or at multiple, aggregated sites within Duke's territory may take certain actions
to be exempted from payment of rider DR-SAW if they commit their demand response or
other such capabilities to Duke’s energy effidency and demand reduction programs.
Under the stipulation, in order to qualify for exemption, the applicant customer must
demonstrate to the Commission that it has undertaken or will undertake self-directed
energy efficiency and/or demand reduction programs that have produced or will produce
annual percentage energy savings and/or peak demand reductions equel to or greater
than the applicable statutory anmual percentage energy savings and/or peak demand
reduction benchmarks to which Duke is subject.

The stipulating parties also agree that Duke will apply to the Commission for
approval of DR-SAW programs other than those set forth in the application in these
proceedings, with programs being developed by Duke or through a collaborative. With

regard to allocating of nonresidential rider DR-SAW recovery between distribution and -

transmission service customers, the. stipulation states that the allocation of distribution
revenues approved in Duke’s most recent elechic distribution rate case would be
followed, The stipulation sets forth, as an incentive to Duke for achieving energy
efficiency above the statutory mandate, additional levels of return on investment on the
program costs based on the level of efficiency achieved. The stipulating parties also agree
that Duke will develop a nonresidential interruptible tariff as an energy efficiency option,
which program will be submitted to the Commission for approval. Duke also agrees to
work with OMA to establish an energy efficiency manufacturing collaborative and to
provide that collaborative with an investor-funded contribution of $100,000 per year for
research and development of energy efficiency programs for manufacturers. According to
the stipulation, all demand response program participation requirements will be
consistent with MiS(’s load serving enlities planning reserve requirements. Finally, the
parties agree that, if the Commission adopts a decoupling or straight fixed variable rate
design, Duke will discuss and implement appropriate adjustment to its recovery of lost
margine under rider DR-SAW, (Jt. Ex. 1 at para. 13.)

102



08-920-EL-S50 et al. | 20-

(©)  Economic Competitiveness Fund

Duke's application proposes the establishment of a rider for an economic
competitiveness fund, rider DR-ECF, that would permit Duke and the Commission to
support public and private economic development, induding green infrastructure for
public entities and public renewdble energy projects, as well as public and private job
creation and job retention initiativés and requests by business customers for generation
service discounts. The application suggests that the Commission would review contracts
or grants where Duke seeks recovery of costs through rider DR-ECF. The rider would be
adjusted quartetly and would be audited annually, according to the application. (Duke
Ex. 20, at 21-22.)

The stipulating parties agree that Duke should be authorized to recover, through’

rider DR-ECF, delta revenues associated with reasonable arrangements, to the extent
individually approved by the Commission. They also recommend that the Commission
approve an economic development contract with the city of Cincinnati under Section
4905.31, Reviged Code, (Jt. Ex. 1 at paras. 14-15.)

4. Other Matters
(s}  Corporate Separation

ke points out, in its application, that it is operating under a corporate separation
plan approved by the Commission in prior cases and that the Commission has granted it a
waiver such that it is not required to transfer its generating assets prior to December 31,
2008. In the application, Duke asks for approval to transfer its generating assets to an
affiliated entity or entities that will directly or indirectly own or have rights to the capacity
of the units, (Duke Ex. 20, at 23-25.)

The stipulation states that Duke’s corporate separation plan shall remain in effect as
filed in these proceedings, except that Duke may transfer to an affiliate or sell to an
unaffiliated party five gas-fired generating assets, with such transfer subject to approval
by the Federal Energy Regulatory Commission (FERC), if necessary. Further, Duke agrees
to withdraw, from these proceedings and from FERC, its request to transfer its previously
used and useful assets. However, the stipulation notes that Duke may subsequently file
an application for a transfer to be effective no earlier than January 1, 2012, (Jt. Ex. 1 at
para. 26,) .

(b)  Market Price

Duke’s application notes that its witnesses testify that the ESP price is less than the
price would be under a market option. (Duke Ex. 20, at 25-26) The stipulation
recommends that the Commission find that the ESP price, terms, and conditions, including
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deferrals and future recovery of deferrals, as modified by the stipulation, is more favorable
in the aggregate than the expected results that would otherwise apply under Section
4928.142, Revised Code. (Jt. Ex. 1 at para. 27.)

{c}  Excessive Barmings

Duke's application also states that its witnesses address the fact that no ESP
component materially affects Duke’s earnings and, also, propose a test to determine if
Duke's earnings are significantly excessive at the end of each year of the ESP. {Duke Ex,
20, at 25-26.} The stipulation proposes that, beginning in 2010, and by May 15 of each year
covered by the stipulation, the Commission implement a significantly excessive garnings
test as set forth in the stipulation by the parties, (Jt. Ex. 1 at para 23.)

(d) Governmental Aggregation

The application notes that there currently no active governmental aggregators in
Duke’s certified territory and that, therefore, there are no phase-in charges allocated to
consumers in such groups. According to Duke, because the law permits governmental
aggregators not to receive “standby service” but lacks & definition of that term, it proposes
to credit governmental aggregation customers five percent of its SRA-SRT and SRA-CD
rider charges as a proxy for the standby service charge that should be avoidable by
governmental aggregators. (Duke Ex. 20, at 26-27.)

In the stipulation, residential and nonresidential customers in governmental
aggregations are treated separately. With regard to nonresidential customezs in
governmental aggregations, the stipulation provides that they can avoid the SRA-SRT and
receive a shopping credit equal to-six percent of “little g” (an amount that is equal to the
cost of rider SRA-CD) if the aggregator provides Duke with 60 days’ notice of its intent to
maintain the aggregation throughout the remainder of the ESP period and agrees that
returning nonresidential customers will pay 115 percent of Duke’s generation charges.
Residential customers in governmental aggregations are not allowed to avoid rider SRA-
SRT or receive the shopping credit, but are allowed to return to the ESP pricing at any
time, The parties to the stipulation specifically ageree that Duke “does not assess a separate
charge for standby service or default service.” (Jt. Ex. 1 at paras. 17, 20, 21))

(&)  Assistance to Certain Customers

Duke agrees, in the stipulation, that it will increase funding for home energy and
weatherization contracts during the ESP to $1,000,000 per year, It also agrees to contribute
$50,000 per year, through 2011, to a specified nonprofit organization in Duke’s certified
territory to be used for distributing fans and/or air conditioners to qualifying customers,
Additionally, Duke agrees to contribute $700,000 each year for the benefit of electric
customers who are at or below 175 percent of the poverty level and who do not participate
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in the percentage of income payment plan program. Finally, Duke also agrees with CUFA
to provide $100,000 each year through 2011 to fund an energy education program. (Jt. Ex.
1 at paras. 22, 23, 34, addendum.)

(  Withdrawal of Certain Riders

Duke’s application requested approval of an avoidable inflation adjustment rider.

Duke proposed an increase of three percent annually, (Duke Ex. 20, at 10-11) The
stipulation provides for Duke to withdraw its request for Rider PTC-IA. (Jt. Ex. 1 at para.
5.)

Duke had also applied for approval of an unavoidable rider to recover certain costs
of newly dedicated capacity, {(Duke Ex. 20, at 14-16) The stipulation provides for
withdrawal of that request, with the stipulating parties recommending that the
Commission authorize Duke to make market purchases with the objective of filling its
short capacity position in a least cost manner, with cost recovery through the SRA-SRT.
{Jt. Bx. 1 at para, 24.)

(g}  Continuation of Rider GFP

The stipulation states that Duke’s current rider GP, covering its GoGreen program,
should be extended through 2011, rather than expiring at the end of 2008 as currently
scheduled, with certain plans for revision. (Jt. Ex. 1 at para. 31,)

C.  Consideration of the Stipulation

Rule 4901-1-30, 0.A.C., authorizes parties to Commission proceedings to enter into
a stipulation. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight, " See, Consumers’ Counsel v. Pub. util. Comm., 64 Ohio 5t.3d
123, 125 (1992), citing Akron v; Pub. Util. Comm., 55 Ohio 5t.2d 155 (1978).

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinmati Gas &
Electric Co,, Case No. 91-410-EL-AIR (April 14, 1994); Western Reserve Telephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edisorr Co., Case No. 91-698-EL-FOR, ot 4.
(Décember 30, 1993); Cleveland Electric Ium, Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No., 84-1187-EL-UNC
(November 26, 1985), The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria: ,
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(1) Is the settlement a product of serious ba:gainihg among capable,
knowledgeable parties?

(2)  Does the settlement, as a package, benefit ratepayers and the public interest?

(3)  Does the settlement package violate any important regulatory principle or
practice?

The Supreme Court of Ohio has endorsed the Commission’s analysis using these
critetia to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Conswmers of Ohio Power Co. v, Pub. Util. Comm., 68 Ohlo St.3d 559 (1994) (citing
Consumers’ Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.}.

We will first analyze the two substantive issues that are specifically asserted by
certain of the parties and then will proceed to consider the three criteria just described.

1. Specific Issues Raised by Parties
(a)  Residential Governmental Aggregation Customers

OCC raises an issue regarding POLR charges and residential customers of
governmental aggregations, : '

(1) Governing Law

_ Section 4928.143, Revised Code, allows an electric utility to file an application for an
ESP. A nuumber of topics that may be included in an ESP are set forth in division (B)(2) of
that section. One of those permissible topics is described, in division (B} 2){(d), as follows:

Terms, conditions, or charges relating to limitations on customer shopping
for retail electric generation service, bypassability, standby, back-up, or
supplemental power service, default service, carrying costs, amortization
periods, and eccounting or deferrals, including future recovery of such
deferrals, as would have the effect of stabilizing or providing certainty
regarding retail electric service.

SB 221 dealt specifically with governmental aggregation in Section 4928.20()),
Revised Code. The first three sentences of that sectioni are relevant to this issue and are as
follows:
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On behalf of the customers that are part of a governmental aggregation
under this section and by filing written notice with the public utilities
commission, the legislative authority that formed or is forming that
governmental aggregation may elect not to receive standdby service within
the meaning of division (BX2)(d) of section 4928.143 of the Revised Code
from an electric disiribution wtility in whose certified territory the
governmental aggregation is located and that operates under an approved
electric security plan under that section. . Upon the filing of that notice, the -
electric distribution utility shall not charge any such customer to whom
electricity is delivered under the governimiental aggregation for the standby
service. Any such consumer that returns to the utility for competitive retail
electric service shall pay the market price of power incurred by the utility to
serve that consumer plus any amount attributable to the utility’s cost of
compliance with the alternative energy resource provisions of section 4928.64
of the Revised Cade to serve the consumer.

(2) OCC’s position

According to OCC, because it did not agree to the stipulation’s provisions with
regard to residential governmental aggregation customers, the “[sjtipulation has not
established a course with regard to this issue.” Thus, OCC believes that the Commission’s
standards for approving partial stipulations do not apply. Rather, noting that the burden
of proof in this proceeding should be on Duke, OCC asserts that the Commission may
approve Duke’s ESP only if Duke proves it to be more favorable in the aggregate than the
expected results of a market rate offer, (OCC briefat 3; OCC reply at 3.)

OCC reviews the applicable statutory provisions, beginziing with the opportunity

for governmental aggregators to elect to avoid standby charges. However, although OCC
correctly quotes the statute, it introduces the provision with a description stating that 11:
allows goverunental aggtegators to elect to avaid “provider of last resort charges . .
OCC reaches this conclusion by reading Section 4928.143(B)2)(d), Revised Code, as a
definitional provismn and stating that Section 4928,143(B)(2)(d), Revised Code, “defines
‘standby service’ broadly to encompass provider of last resort service.,” Thus, OCC
reaches the conclusion that Section 4928.20(J), Revised Code, authorizes “governmental
aggrepators to opt-out of most provider of last resort services . . .” From this
interpretation, OCC determines that residential governmental aggregation custorners
- should have the opportunity to elect not to pay the SRA-SRT and to receive the six percent
shopping credit that compensates for payment of rider SRA-CD, in return for agreeing not
to retun to the ESP. Without this opportunity, OCC conterds that the proposed ESP
would be discriminatory and would not be more favorable in the aggregate than the
expected results under a market rate offer, (OCC brief at 4-15; OCC reply at 4-6, 12-14.)
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OCC also disagrees with the stipulation’s proxy” for a market rate upon the return
of a governmental aggregation cusiomer. Although the stipulating parties have set 113
percent of the ESP price as, in essence, a proxy for the market rate that is mandated by SB
221, OCC believes that residential customers of governmental aggregations should be
allowed to pay the lower of the actual market price or 115 percent of the ESP price. (OCC
Ex. 1, at 12-13; Tr. at 168, 169; OCC brief at 15-16; OCC reply at 14-16.)

(3) Stipulating Parties’ Positions

Duke challenges OCC's assertion that Duke has failed to meet its burden of proof
on the issue of whether the FSP is more favorable in the aggregate than a market rate offer,
puinting out that OCC did not disagree with the stipulation on this issue. Staff agrees, and
notes that OCC did not include this argument in the issue that it carved out of the
stipulation for litigation. (Duke reply at 6; Staff reply at 7-8.)

With regard to shopping by residential customers of governmental aggregations, it
is Duke’s position that the statute does not address the avoidance of riders SRA-SRT and
SRA-CD. Duke contends that OCC misinterprets the statutory provisions and the terms of
the stipulation. According to Duke, the statute does not define the term “standby service”
as being “synonymous with POLR obligations.” The stipulation, as Duke points out, deals
with standby service charges separately from provider of last resort obligations, meaning
that they are not synonymous. As Duke sums up, “although governmental aggregators
may avold charges for standby service pursuant to [Section 4928.20, Revised Code), they
cannot similarly, and by statute, avoid charges for [Duke’s] POLR obligations. Thus the
OCC cannot compel such a result here.” (Duke brief at 16; Duke reply at 6-7.)

Staff also submits that OCC's statutory interpretation is in ervor and that the
“standby” charges that the statute makes avoidable cannot be equated with POLR
requirements, Staff points out that Section 4928.20{)), Revised Code, refers only to the
avoidance of charges for “standby service within the meaning of division (BY2)) of
section 4929.143 of the Revised Code .. ..” The cited division, it says, is not a definition of
“standby service,” as suggested by OCC but is, rather, “part of an extensive listing of
things that can be included in an ESP.” To interpret the meaning of “standby service,”
staff chooses to look to the term's use in a different section. It points out that “standby
service” is used in Section 4928.02(K), Revised Code, to refer to charges imposed by
utilities on customers who rely on distributed generation to compensate the utility for
standing by in case the customer’s equipment fails. Staff believes that its interpretation
avoids paradoxical problems that would exist if we adopted OCC’s reading of the
statutory language. (Staff reply at 2-6.)

7 ‘While the stipulation does ot refer to this us a “proxy,” we will use this term to more cleasly distinguish
the stipulation's preset market price from the actual market price that OCC believes should be calculated
at the time a residential customer might return to Duke's service,
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Duke also disagrees with OCC's contention that residential customers of
governmental aggregators should be allowed to return at the lower of market price or 115
percent of the ESP price. First of all, it notes, this issue was not reserved for litigation, The
applicable footnote in the stipulation, by means of which QCC noted its reservation of one
issue for litigation, reads, “The parties agtee that OCC shall havé the right to carve out for
litigation the issue of bypassability of charges and shopping credits for residential
govermumnent aggregation customers,” Thus, the return price is not at issue, according to
Duke. (Duke brief at 16; Staff brief at 13-14; Staff reply at 9.)

On the substance of the issue, Duke notes that OCC provided no definition of a
market price, no proposed market price calculation method, and no estimate of what the
market price might be. Thus, OCC's proposal is, in Duke’s opinion, unsubstantiated.
Duke notes OCC’s argument that residential customiers should not be discriminated
against with regard to avoidance of the SRA-SRT and the SRA-CD and points out that,
when it came to the return price, OCC argued in favor of a different treatment of
residential and nonresidential customers. Because the statufe, in Duke’s approach, does
not require the SRA-SRT and SRA-CD to be avoidable upon request by a governmental
aggregator, Duke believes that it can treat resideniial and nonresidential cusiomers
differently in this regard, if the groups are differently situaied. Duke contends that,
because residential customers are not in as good a position as nonresidential customers to
make appropriate choices regarding risk, this differential treatment is permissible. (Duke
brief at 16-19; Duke reply at 7-10.}

{4) Commission Analysis and Determination

We will first address the issue of whether rider SRA-SRT should be avoidable by
residential customers of governmental aggregations and whether those customers should
be able to receive the $ix percent shopping credit to compensate for payment of rider SRA-
CD. We agree with OCC that Section 4928.20()), Revised Code, allows the Commission no
discretion with regard to the right of governmental aggregations to elect not to receive
standby service and, therefore, to avoid charges for that service, The only question to be
determined in this regard is the statutory interpretation of the meaning of the term
“standby service.”

Contrary to OCC's contention, Section 4928.143(B)(2)(d), Revised Code, is not &
definition of the term “standbry service.” Rather, as argued by staff, that section is part of a
lengthy itemization of the provisions that may be included in an ESP. Unfortunately,
although that section includes several similar terms (including “standby service”) that
apparently could cover POLR service, the section allowing aggregators to elect out of
standby service is much more specific. The list of allowable ESP provisions allows for
inclusion of “standby, back-up, or supplemental power service, default service .. ..” The
aggregation section specifies only “standby service” as the service that aggregators may
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elect not to receive. Searching for an implied definition, staff recommends that we look to
a different section within Chapter 4928, Whils we do not necessarily disagree with staff's
interpretation of the term in the section it reviews, we find it inappropriate to look to &
different section, if evidence of the legislature’s intent can be gleaned by considering
subsequent language in the section that we are interpreting. Immediately after directing
that the electric utility shall not charge aggregation customers, if the election has been
made, for standby service, the statute goes on to provide that “[a]ny such consumer that
returns to the utility for competitive retail electric service shall pay the market price of
power incurred by the utility to serve that consumer . . .” Section 4928.20()), Revised
Code, The legislature had first provided that an aggregation could elect out of an aspect of
the electric utility’s service. Then it said that the electric utility could not charge the
aggregation’s customers for that service. ‘This was immediately followed by a description
of the price that the electric utility would therefore be allowed to charge if one of those
custormers returned to fhat service, Clearly, the legislature’s intent was that the service for
which the customers were not being charged was the electric utility’s standing ready to
serve those customers at the 550 price if they were to choose to return. This statutory
provision, then, must mean that governmental aggregations may elect not to receive that
service and not to pay for it.

OCC claims that both rider SRA-SRT and rider SRA-CD would be encompassed by
this statutory provision. We will review each of those riders in order to determine
whether they fall within the scope of Section 4928.200), Revised Code, as we have
interpreted it. Rider SRA-SRT will compensate Duke for its “purchase [of] capacity
necessary to maintain an offer of firm generation service and {provision of] default service
to all consumers in its certified territory; . . . whether switched or unswitched.” (Duke Ex,
20, at 12.) The purchase of capacity to allow Duke to maintain default service for switched
customers, we find, is clearly within the scope of the intent of Section 4928.20(1), Revised
Code. Rider SRA-CD is quite different, however. That rider is intended to compensate
Duke for providing customers with a first call on its capacity, foregoing the opportunity to
sell capacity that is currently dedicated to its standard service offer, permitting customers
to switch to competitive suppliers, and assuming the risk associated with maintzining a
reasonably stable price during the ESP period. (Duke Ex. 20, at 13-14.) The only aspect of
the SRA-CD that relates to shopping is one that notes that Duke will permit customers to
switch to a competitive supplier but does not address Duke’s potential costs upon their
return. The statutory provision we are considering only refetred to the price that the
electric utility cowld charge upon the return of customers who have avoided payment of
particular riders. Thus, rider SRA-CD does niot appear to be encompassed within the
intent of Section 4928.20(]), Revised Code. We conclude that, if a residential governmental
aggregation elects not to receive Duke’s promise to stand ready to serve the customers at
the S50 price if they were to choose to return, the customers in that aggregation should
not be charged for rider SRA-SRT, but would be cbiigated for rider SRA-CD.
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OCC’s second issue is the appropriate return price to be charged to residential
governriental aggregation customers. We agree, as Duke and staff point out, thet this
issue was not one that OCC reserved, in the stipulation, for litigation, Therefore, we can
only conclude that, at the time OCC executed the stipulation, it intended to agree with the
return price provisions. We should also note that, even if we were considering the issue,
we would conclude that residential and nonresideritial customers are not differently
situated in any way to justify what would then be different return pricing provisions.

We also wish to address OCC’s contention that, because its aggregation issue was
reserved for litigation, the three-pronged stipulation test does not apply and Duke must
satisfy the comparison with a market rate offer, There are two problems with this
argument. First, even if OCC did not agree with the aggregation provisiona of the
stipulation, that does not mean that theré was no stipulation as to that issue, Rather,
QCC’s refusal to agree with those provisions means only that one of the several stipulating
parties did not agree to that portion of the stipulation. Others remained in agreement as to
this provision. Therefore, the three-pronged test for stipulations is still applicable.
Second, we recognize that QOCC stipulated that the ESP, with the aggregation issue
undecided, would be more favorable in the aggregate than a market rate offer. (Jt. Ex. 1 at
para, 27.} Thus, this issue is no longer open for QCC to dispute.

(b)  Exemption from Rider DR-SAW

IEU raises, as an issue, the restrictions on availability of the rider DR-SAW
exemption, which are set forth in provision 13b of the stipulation. As discussed above,
rider DR-SAW is intended by the stipulating parties to collect costs associated with
meeting energy efficiency and peak demand reduction requirements under Section
4928.66, Revised Code, and allows certain large, nonresidential users to avoid payment by
committing their own demand respotise or other similar capabilities to Duke’s programs.
The threshold for a nonresidential customer to qualify to avoid payment of rider DR-SAW
is, under the stipulation, that it have a minimum monthly demand of three MW at a single
site or at multiple sites within Duke's certified territory. In addition, in order to qualify for
the exemption, the stipulation’s terms would require the customer’s self-directed energy
efficienicy and/or demand reduction programs to produce energy savings and/or peak
demand reductions equal to or greater than the statutory benchmarks to which Duke is
subject. 1EU states that it opposes this provision of the stipulation. :

(1) Governing Law
The first three sentences of Section 4928.66(A)(2)(c), Revised Code, are critical to the

analysis of this issue. They are, here, split apart for more convenient reference in the

ensuing discussion;
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Compliance with divisions (A)(1){a) and (b} of this section shall be measured
by including the effects of all demand-response programs for mercantile
customers of the subject electric distribution uiility and all such mercantile
customer-sited energy efficlency and peak demand reduction programs,
adjusted upward by the appropriate loss factors,

Any mechanism designed to recover the cost of energy efficiency and peak
demand reduction programs under divisions {A){1)(a) and (b) of this section
may exempt mercantile customers that commit their demand-response or
other customer-sited capabilities, whether existing or new, for integration
into the electric utility’s demand-response, energy efficiency, or peak
demand reduction programs, if the comumission determines that that
exemption reasonably encourages such customers to commit those
capabilities to those programs.

If a mercantile customer makes such existing or new demand-response,
energy efficiency, or peak demand reduction capability available to an
electric distribution utility pursuant to division (A)(2)(c) of this section, the
eleciric utility's baseline under division (A)(2)(a) of this section shall be
adjusted to exclude the effects of all such demand-response, energy
efficiency, ot peak demand reduction programs that may have existed
during the period used to establish the baseline.

(2) IELF's Position

IEU presented the testimony of one witness, Kevin M. Murray, to support its
argument that paragraph 13b of the stipulation should be rejected by the Commission.
Mr. Murray identifies himself as a technical specialist employed by counsel for IEU and
states that his education consists of a Bachelor of Science degree in Metallurgical
Engineering. (JEU Ex. 1, at 1-2.) Admittedly, Mr. Murray is not an attorney. (IEU Ex. 1, at
4.) Mr. Murray’s testimony begins with his belief that the purpose of paragraph 13.b of the
stipulation is “to limit and narrow the opportunity for a mercantile customer to secure an
exemption from the cost recovery mechanism regardless of the case the customer might
otherwise make to the Commission in favor of such an exemption.” (IEU Ex. 1, at 5-6.)
Continuing, Mr. Murray evaluates the language in the stipulation and compares it to the
requirements and definitions in SB 221. He expresees his opinion that the Ohio General
Assembly is responsible for making public interest determinations, only giving the
Comumission the ability to make case-by-case determinations on exemption requests.
Based on his interprétation of the language in the statute, he believes that the “arbitrary
cut-off” contained in the stipulation, which prohibits exemptions for mercantile customers
using less than three MW per year, is contrary to the legislature’s expression of the public
interest. (IEU Ex, 1, at 7.) Mr, Murray also testifies that the stipulation’s requirement that
a customer be in a position to reduce usage by an amount equal to Duke’s benchumark is
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fundamentally wrong and could serve to discourage mercantile customers’ efforts toward
efficiency. (IEU Ex. 1, at 9-12) Ultimately, Mr. Murray proposes that, “[iJf the
Commission is presented with a request for an exemption by a mercantile customer that
can orly commit towards some portion of an electric distribution company’s pertfolio
obligation, rather than committing a full proportionate share, it can make a specific
determination based upon thie facts presented to it in that proceeding, as to whether a full
exemption, no exemption, or some middle ground is reasonable.” (IEU Ex. 1, at 12.) (See,
also, Tr. at 128-131.) )

Relying on the testimony of Mr. Murray, IEU, in its brief, first discusses its
contention that the stipulation violates the law by being more restrictive than the
governing statute with regerd to which customers may seek exemption from rider DR-
SAW. IEU explains that Section 4928.66(A)(2)(c), Revised Code, provides that “the
Commission may exempt mercantile customers that commit their demand-response,
energy efficiency, or peak demand reduction capabilities to the electric utility from
mechanisms designed to cover those costs . . ..” (EU brlef at 7.) IEU then goes on to
indicate that the term “mercantile customers” s defined by Section 4928.01(A)(19),
Revised Code, to mean a commercial or industrial customer that consumes more than
700,000 kWh per year or that is part of a national account involving multiple facilities.
{IEU brief at 7;: [EU Ex, 1, at 67.) On the other hand, JEU points out that the stipulation
requires a customer to have a minimum monthly demand of three MW at a single site or at
multiple sites within Duke's territory. (IEU brief at 5-6; IEU Ex. 1, at 6.) IEU believes that
the higher threshold in-the stipulation would violate the terms of Section 4928.66{A}(2)(c),
Revised Code. It contends that the Ohio legislature has “specified the eligibility which
determines which customers may seck [the] exemption” and argues that the Commission
may not “redraw the exemption eligibility lines” set by statute. (IEU brief at 8.) In [EUs
opinion, because it violates the law, the stipulation also violates important regulatory
principles or practices, does not benefit ratepayers, and is not in the public interest.

IEU also quarrels with a provision in the stipulation that would, in addition to the
minimum demand requirement, necessitate a showing by the customer that its demand
response, energy efficiency, or peak demand reduction programs equal or exoeed the
statutory benchmarks then applicable to Duke. As with the eligibility requirement, IEU
claims that the proposed stipulation provision would violate the law, as the governing
statute does not include this requirement. TEU asserts that, by approving the stipulation,
the Commission would “preemptively rewrite Ohio law to include more prescriptive
terms,” as the benchmarks are not applicable to mercantile customers. (IEU brief at 8-10.)
IEU believes, also, that this lirnitation is not in the public interest as it would result in some
energy effidency improvements being discouraged. IEU, rather, argues for a case-by-case
approach by the Commission, with individual exemptions being granted or denied by
Commission action, (TEU brief at 1(; IEU Ex. 1, at 12.)
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IEU also raises one evidentlary argument, claiming that, because no witness
testified in support of the restrictions proposed by this provision of the stipulation, the
Comumission is without record support to approve it. IEU points out that Section 4903.09,
Revised Code, requires the Commission to have evidentiary support for its conclusions.
Because there is no testimony in support of the restrictions discussed by IEU, it concludes
that the Commission. must reject that provision. (IEU brief at 11- 12)

(3) Stipulating Parties’ Positions

The stipulating parties disagree with IEU"s arguments and conclusions on this
issue. Duke, in its reply brief, argues that IEU fails to accept that Section 4928.66(AN2)c),
Revised Code, is permissive; that there is no absolute right to an exemption, It also notes
that Section 4928.66(A)(2){d), Revised Code, permits mercantile customers to request
approval from the Commission of a reasonable arrangement under which they may offer
their own demand response, energy efficiency, or peak demand reduction capabﬂmes to
the company. (Duke reply at 2.)

Similarly, pointing to the statutory prohibition against approval of an exemption
that does not have the effect of encouraging customers to commit their capabilities to the
programs, OCC argues that “[t]he law only limits the Commission’s discretion according
to those that it may not approve.” Thus, OCC believes that this provision of the
stipulation does not violate any important regulatory principal. (OCC reply at 17.)

QCC also emphasized the tremendous administrative burden that would be placed
on the Commission, OCC, and other interested parties if a substantial number of
exemption applications were filed by small mercantile customers, as well as the difficuities
and costs that would be involved in changing Duke's billing system to allow for many full
or partial exemptions. In addition, OCC noted the cngoing expense of monitoring
continuing compliance by those exempted customers. Thus, OCC strongly believes that it
is both reasonable and appropriate to place limitations on the extent fo which rider DR-
SAW may be avoided. Indeed, without restrictions such as are included in the stipulation,
OCC believes that the Cormumission would be obligated to reject the stipulation as not
being in the public interest and not benefitting ratepayers. (OCC reply at 18-20.)

OEC also starts its argument with a focus on the permissive language in the statute,
peinting out that, although [EU's witness admiited, “I am not an attorney,” the examiners
allowed his testimony into the record. (IEU Ex. 1at4.) OEC contends that the bulk of Mr.
Murray’s testimony is purely legal argument, Pointing to the second sentence of the
section in question, OEC recounts that Mi. Murray believes this language evidences the
legislature's determination that it is in the public interest that all mercantile customers
have the opportunity to seek an exemption from rider DR-SAW, with requests decided on
a case-by-case basis. In contrast, OEC stresses that the legislahure could have enacted a
statute that said that the rider “shall” exempt such mercantile customers, rather than using
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the term, “may.” OEC summarizes its position on this point, saying, “Because there is no
mandatoty requirement that the mechanism designed to recover the costs of an electric
utility’s energy efficiency and demand reduction programs provide for any exemption, it
necessarily follows that limiting the availability of the exemption by including any
eligibility threshold is legally permissible.” (OEC brief at 10.) OEC goes on to argue that
the statute does not require Duke to integrate the capabilities of a mercantile customer but,
rather, places the enus of meeting the statutory benchmarks on Duke. It points out that
offering relief from DR-SAW is a detriment to other ratepayers and is, therefore,
inappropriate if Duke is able to satisfy the benchmarks through its own programs. In
addition, OEC argues that the signatories to the stipulation cannot be faulted for failing to
produce a witness to respond to legal arguments because legal arguments are the subject
for briefs not testimony. (OEC brief at 4-5, 8-12; OEC reply at 3,) -

Staff also believes that the word “may” in the second sentence of the section results
in it being permissive, rather than mandatery. Recognizing that the rider could allow the
exemption of all mercantile custemers that make the commitments or, on the other hand,
could refuse to exempt any, staff submits that the stipulation strikes a reasonzble balance,
“recognizing that some large customers may have efficiencies that can reasonably be
captured, verified and accounted for, while not expending the reach beyond whai can be
managed.” Staff points out that this provision is part of an ESP that lasts for only three
years and that it is a period during which the Commission and the parties will gain actual
knowledge and experience on which to base further refinements. (Staff brief at 9-12; staff
reply at 9.) .

Regarding IEU’s contention that Duke must allow a mercantile customer to commit
less than Duke’s benchmark, with consideration on a case-by-tase basis, Duke believes it
would be illogical to reach this conclusion as the purpose of the exemption from payment
of rider DR-SAW is to develop & means by which it may meet its mandate. Duke argues
that allowing an exemption without requiring the customer to commit its equivalent share
of efficiency would leave Duke at risk and, to the extent that the customer fails short of the
mandate, would require other customers te bear the costs of meeting the mandate and
would necessarily create an illegal eross-subsidy. Duke also points out that IEU’s witness
did not know how many mercantile customers would qualify under its proposal or what
standard should be used by the Commission to consider such applications, (Duke reply at
35} -

OEC controverts this [EU argument, as well. Honing in on Mr. Murray’s testimony
that prudent mercantile customers will not undertake energy efficiency and demand
reduction measures that are not cost-effective, OEC reviews various alternatives, First, in
its analysis, a measure under consideration by a mercantile customer meay be deemed cost-
effective “in its own right” and will, therefore, be undertaken without further incentive.
Second, if the payback periad for investment in a measure does not satisfy the mercantile
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customer’s internal rate of return calculus, Duke may provide a program to induce it to
proceed; indeed, Duke plans fo establish a collaborative process to develop such
programs. Third, according to QEC, Duke could enter into a spécial arrangement with an
individual mercantile customer in order to provide specially tailored incentives. The final
option under OBC’s rationale would be to exempt that customer from payment of rider
DR-SAW. As it is the last of several options, all of which may encourage efficiency and
demand reduction, OEC argues that the exemption may approptiately, under the statute,
be limited to instances in which integration of that customer’s capabilities will produce a
meaningful contribution to Duke’s ability to comply with the benchmarks, especially as it
is at risk for failure to comply with those benchmarks. Finally, as to the requitement that
customers must commit programs to save energy at the benchmark level if they wish to be
exempted, OEC submits that the statute does not provide for partial exemptions from
riders. OEC also addresses the TEU proposal that the Commission exempt customers on a
case-by-case basis, advising that this approach is unworkable. (OEC brief at 12-17))

As to IEU's evidentiary argument, Duke initially notes that it is generally sufficient
for the Commission to consider the stipulation itself, together with testimony that the
signatory parties collectively agreed to its terms, and the factors supporting the three-
pronged test. [t also indicates that its witness, Theodore Schultz, discussed the original
proposal for allowing certain customers to opt out of rider DR-SAW in his direct testimony
and that Duke witness Paul G. Smith explained the provision as a public benefit, Duke
notes that Mr. Smith testified that IEU’s objections were addressed in the testimony of
Duke witnesses Richard G. Stevie and Theodore Schultz. (Duke reply at 2-3 [referring to
Duke Exs. 9, 11, and 18}.)

On this subissue, OCC submits that IEU's witness Murray provided mostly a
discussion of statutory interpretation and little factual evidence, contrary to IEU's claims
that its witness provided the only record evidence as to how this paragraph meets the
Commission’s three-pronged test. According to OCC, the evidence that he did provide
failed to address how IEU's proposed approach would assist Duke in meeting the savings
benchmarks. (OCC reply at 22-22) OEC agreed that Mr. Murray’'s testimony on this
subject was not actually evidence, but pure legal argument by a non-lawyer. “Legal
argument is the subject for briefs, not testimony.” (OEC reply at 4-5.)

{4) IEU's Position on Reply

IEU’s reply brief, in addition to reviewing its previously expressed arguments,
addresses certain points made in other parties’ briefs. It contends that a three-year term ig
unreasonable on its face, as its “only possible virtue” is the avoidance of an evaluation of
earnings that would otherwise be required. IEU also believes that it is unreasonable to
approve a stipulation in which some provisions have proposed impacts that exceed the
ESP's three-year term. It expresses a concern for Duke’s Save-a-Whatt program, for the
predetermined excessive earnings test formuia, the ability to transfer generating assets,
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and Duke’s ability to lock in its earnings growth, all of which are included in the
stipulation package. (IEU reply at 7-12.) '

With regard to the overriding question of whether the statute prevents the
stipulation from limiting which mercantile customers may be exempted, IEU asserts that
“the Commission’s discretion is limited to detersining whether an exemption would
reasonably encourage customers to commit their energy efficiency and peak demand
reduction capabilities for integration into an electric utility’s programs, not which
customers may seek an exemption.” (IEU reply at 13,) TEU challenges the suggestion that
a mercantile customer that does not meet the requirements for an exemption could still
seek to enter into a reasonable arrangement otherwise, explaining that such an approach
would defeat the apparent intent of the exemption limitation. (IEU teply at 13-15.)

IEU also disagrees with QEC's statement that Duke would not be required, under
the statute, to integrate the capabilities of a mercantile customer into its own programs. To
make its point, IEU refers to the first sentence of statutory provision, in which it is made
clear that mercantile customers’ programs are to be included in measuring the electric
utilitys efficiency efforts. (IEU reply at 16-17.)

IEU disputes Duke’s cross-subsidy argument, noting, among other things, that a
mercantile customer electing to commit its customer-sited capabilities for integration is
taking steps to distinguish itself from others and, thereby, providing the basis for a
determination that it is not similarly situated to other customers. (IEU reply at 20.}

(5) Commission Analysis and Determination

As reviewed above, IEU claims that the stipulation violates the law and, therefore,
fails to satisfy the second and third prongs of the Commission’s traditional evaluation
stipulations, both because of the three MW threshold and because of the requirement that
customers meet Duke’s benchmark in order to receive an exemption. In addition, IEU
believes that paragraph 13.b is unsupported by record evidence, leaving the Commission
with no evidentiary basis upon which to approve it. In evaluating the arguments we will,
first, consider whether the paragraph at issue violates the face of the governing statute.
We will subsequently evaluate the provision’s other potential benefits or detriments o
customers and to the public interest.

Mr. Murray testified as to the specific issues under consideration. To the extent that
he presented factual evidence or expert opinion testimony, we will consider his testimony
in our analysis. However, we note that multiple parties moved to strike portions of Mr.
Murray’s testimony on the ground that he is not an attorney and the testimony appeared
to be a legal argument. Although the attorney examiners denied the motions to strike,
they cautioned that the Corumission would recognize that the witness is not an attorney in
evajuating the weight to be given to his testimony. (See, e.g., Tr. at 101.) Our analysis, at
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this point in the discussion, is one of determining whether the proposed stipulation
provision violates the law and necessitates a legal interpretation of the meaning of the
governing statute.

As referenced at the start of our analysis of this issue, division (A)(2)(c) of Section
4928.66, Revised Code, indudes four sentences, the first three of which have relevance to
our discussion or were referenced by pariies. While we will not repeat the text of those
sentences here, we will summarize them. The first sentence provides that calculation of
the electric utility’s compliance with the benchmarks should include the effects of all
mercantile customers’ programs. That first sentence includes no referenice to whether or
not such programs are capabilities that have been “committed” to the electric utility’s own
programs. The second sentence allows the Commigsion to approve a rider that exempts,
from its coverage, metcantile customers who commit their capabilities to the electric
utility’s programs, if the Commission finds that the exemption enconrages the customers
to commit their capabilities. The third sentence goes back to the calculation methodelogy
and requires the electric utility’s baseline to be adjusted to exclude the effect of committed
capabilities of mercantile customers.

Although IEU's discussion on brief relies in part on the first sentence, that sentence
does not relate to the issue of the possible exemption. Even if rider DR-SAW included no
exemption language, the first sentence would still apply to the calculation of Duke’s
compliance with the section as a whole, Therefore, our focus must not be on the first
sentence. Similarly, the third sentence merely explains how calculation of compliance
with the benchmark should be made, in the event that customers’ capabilities have been
conunitted to the electric utility’s programs. Thus, it is also not relevant to our analysis of
which customers may be exempted. The second sentence, o the other hand, is key to our
analysis. In both halves of this issue, that is, the three MW minimum discussion and the
benchmark parity discussion, the stipulating parties seek to narrow the coverage of the
second sentence of the division,

No one debates the definition of the term “mercantile customer.” Section
4928.01(A)(19), Revised Code, defines that term to mean a commercial or industrial
customer that consumes more than 700,000 kWh per year or that is part of a national
account involving multiple facilities. Rather, the stipulating parties focus, largely, on the
permissive aspect of this division of the statute: the verb in the sentence is “may exempt.”
Clearly, a rider to be approved by the Commission need not exempt mercantile customers
who commit their capabilities to an electric utility’s programs, even if such an exemption
might reasonably encourage such commitment. The question, as we see it, is whether,
because of the permissive tenor of the sentence, a rider may exempt some such mercantile
customers while refusing to exempt others. '

118



08-920-EL-5S0 et al. -36~

We note, in this regard, that the legislature has not, in SB 221, changed the policy of
this state such that it would not include “ensurfing] the availability to consumers of .. .
nondiscriminatory . . . retail electric service.” Section 4928.02(A), Revised Code, Indeed,
the legislature enacted language to require electric utilities to provide service “on a
comparable and nondiscriminatory basis . . .” Section 4928.141(A), Revised Code.
Without the existence of the second sentenice in the provision that we are considering, a
rider such as DR-SAW would have to make the exemption open to any of its customers
that could meet the reasonable terms of that exemption. The impact of that second
sentence, therefore, {8 to allow the exemption to be discriminatory to the extent of the
specifications set forth in the sentence. The sentence we are considering says nothing
about fimiting the availability of the exemption to mercantile customers with an annual
usage over three MW. It also says nothing about limiting the availability of the exemption
to mercantile customers with capabilities equal to the berichmark then applicable to the
electric utility. It does, however, allow us to determine whether the exemption
“reasonably encourages” the customers’ commitment of their capabilities to the eleciric
utility’s programs. We find that this does allow us some limited flexibility in the
consideration of the structure of a rider’s exemption provisions. We will, under this
approach, consider each of the proposed limitations.

Turning first to the benchmark parity issue, we recognize that, if an exempted
customer did not have to commit capabilities equal to the electric utility’s applicable
benchmark, then either the customer would be exempted only from a corresponding
percentage of the cost recovery rider or the customer would still be exempted from the
entire cost recovery rider. As noted by Duke, if a customer commiiting less than the
benchmark were exempted from the entire rider, other customers would have to bear an
inerensed burden of Duke’s cost recovery, We find such a result to be inequitable. On the
other hand, requiring Duke and the Commission to caleulate and review percentages of
exemptions that are appropriate for each customer would be time consuming and
expensive, the cost of which would have to be bome by ratepayers. Similarly, other
interested parties would likely need to review those calculations, in order to ensure that
their constituencies were not to be overcharged. We also note that the governing statute
makes no reference to the possibility of a partial exemption, Therefore, we find it
reasonable and appropriate for the rider to limit the availability of an exemption to those
customers whose capabilities meet or exceed the applicable benchmark in any given year,
as proposed by the stipulation.

The proposal that the exemption only be available to larger mercantile customers is
more problematic, Here, the concerns raised by the parties are primarily that a large

number of applications would create a substantial administrative burden. However, we .

would note that the potential for such a burden is reduced by the requirement that an
exempted customer meet the applicable benchmark. Due to the existence of that
provision, a small mercantile customer with only limited capabilities will not be applying

.
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for an exemption. We are also aware that the legislature has deemed it important to
encourage innovation, to provide incentives to technologies that can adapt successfully to
environmental mandates, and to encourage the education of small business owners to
encourage their tise of energy efficiency programs. Section 4928.02, Revised Code, at
divisions (D), (), and (M). We do not belleve, therefore, that the legislature intended us to
approve a rider that bases the availability of the exemption on a different usage level than
that approved in the definition of “mercantile customer.” We also do not believe that the
administrative concerns regarding the number of possible applications are tenable,
Therefore, we will not approve that pottion of the stipulation that raises the minimum
annual usage, for qualification to apply for the exemption, to three MW. Thus, the ability
to apply for the exemption should be avaitable to all mercantile customers, if their
capabilitics meet or exceed the applicable benchmark. With this modification, we find that
the exemption would reasoriably encourage mercantile customers to commit their energy
efficiency and peak demand reduction capabilities for integration into Diuke's programs.

Finally, we will comment on IEU's claim, discussed above, that we cannot approve
this provision of the stipulation because no proponent testified specifically with regard 1o
the terms of that particular provision. We note that, at the same time that it makes this
evidentiary assertion, it also suggests, in its reply brief, that the Commission consider
information that is not a part of the evidentiary record developed in these proceedings.
(JEU repily at 8-11.) While we will not consider the material referenced by IEU that is
outside the record, we will point out that, in reviewing evidence in support of stipulations,
we have never made it a prerequisite for approval that every provision be suppaorted by a
witness, Such a test could necessitate multiple witnesses, would unnecessarily lengthen
proceedings, and would increase the litigation expenses for all parties. Rather, our review
of stipulations focuses, as required by the Supreme Court of Ohio, on the stipulation as a
whole and our determination of whether the stipulation meets the three-pronged test.

2 Serious Bargaining

No party argues that the stipulation was not the result of serious bargaining among
capable, knowledgeable parties. Duke points out that its witness, Paul Smith, testified that
the stipulation resuited from lengthy bargeining sessions, with parties represented by
capable counsel and technical experts, and that all parties were invited to attend all
settlement discussions. (Duke brief at 45, citing Duke Ex. 18, at 34.) Staff's witness
Tamara Turkentor similarly noted that settlement meetings were noticed to all parties and
opined that the settlement, being the product of an open process, with extensive
negotiations and analysis on complex tssues, is the product of serious bargaining among
knowledgeable parties. (Staff Bx. 1,at2) (See, also, OEG brief at 1.} We conclude that this
test has been satisfied.
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3. Benefits to Customers and the Public Interest

Staff’s witness Turkenton also testified as to various ways in which the stipulation
benefits ratepayers and promotes the public interest. Among other things, she referenced
the fact that the stipulation establishes fair and reasonable increases in the base price of
generation, establishes a rider to recover costs relating to SmartGrid techriology and
requires Duke to explore ways to maximize SmartGrid benefits, provides incentives for
Duke to achieve energy efficiency above statutory mandates, allows Duke to recover
revenues associated with economic competiiveness arrangements, and provides
shareholder funding for customer assistance to low income customers. (Staff Ex. 1, at 3-5.)

Similarly, Duke’s witness Smith provided a list of benefits to consumers and the
public interest. Some of the most critical of those benefits include the following: Mr.
Smith states that the stipulation provides rate stability for customers, financial stability for
Duke, and continued development of the competitive market. He also mainteins that
customers’ service through the ESP period will include only modest, annual, predictabie
increpses, at a substanfially lower price increase than Duke had supported in iis
application, He points out that stipulated price increases for residential customers, under
the stipulation’s terms, would be approximately two percent in 2009 and 2010 and zero
percent in 2011, The corresponding increases for nonresidential customers would be
approximately two percent in each of the three years. Mr. Smith points out the price
transparency in the stipulation and the fact that Duke has agreed to withdraw from these
proceedings its proposed change in distribution customer charged and its proposed annual
inflation-based price adjustment. Mr. Smith’s list of benefits includes Duke’s agreement to
defer and amortize up to $50,000,000 to be spent at the Backjord generating station in order
to allow its continued operation. He notes, also, that the stipulation provides for the
establishrient of a collaborative process to design an EBB that will further enhance the
continue development of the competitive retail market. Mr, Smith also points out several
benefits that are included for low-income customers. (Duke Ex, 18, at 6-12.) (See, also,
OEG briefat 1.)

We also note that, on December 15, 2008, Duke filed a letter in the docket, indicating
that its overall rates, including the effects of the proposed ESP and the adjustments to
riders FPP and SRT, will decrease. Duke calculates that rates for typical residential
customers will decrease by 3.8 percent, that rates for typical commenrcial customers will
decrense by 4.4 percent, and that rates for typical industrial customers will decrease by 5
percent. With regard to the future design of the EBB, the Commission encourages Duke to
include other electric wtilities in its discussions, We have previously addressed the
concerns raised by OCC and IEU. With the modifications that we have already found
appropriate, we conclude that the stipulation, as modified, provides many benefits to
customers and is in the public's interest.
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4, Viglation of Policies and Practices

Both Mr, Smith and Ms. Turkenton testified that the stipulation, ag presented, does
not violate any important regulatory principles or practices. While we recognize that the
stipulation resolves certain issues related to the statutorily required test for excessive
earnings during the effective period of the stipulation, we recommend that Duke
participate in any Commission-sponsored workshops on this issue, with regard to the
period subsequent to the stipulation. As we have previously discussed, OCC and IEU
each disputed that contention with regard to identified issues. (See, also, OEG brief at 1.)
With our resolution of those particular issues, we find that the stipulation, as modified,
satisfies this criterion.®

D.  Implementation

On December 10, 2008, Duke filed proposed fariffs in the docket of these
proceedings. We will proceed, at this point to & review of those proposed tariffs. First, we
note that Duke has proposed to modify riders PTC-FPP, SRA-SRT, and TCR. We will
consider each of those modifications individually.

Rider PTC-FPP, according to the stipulation, is to be based on the same process as
the FPP rider under the currently effective RSP, with a true-up filing to be submitted
during the first quarter of 2009 and with that true-up being subject to due process and
including an audit for the eighteen-month period ending Decernber 31, 2008, (Jt. Ex. 1 at

‘paras. 7, 8.) Rider FPP has, under the RSP, been adjusted through quarterly filings with

the Commission, at least 30 days prior to the start of each quarter. The year’s charges were
then audited, reviewed, and subjected to any necessary true-ups, in the context of an
annual proceeding. During the RSF, that proceeding was commenced on about September
1 of each year, with the audit gensrally covering a period from July 1 to June 30. On
December 2, 2008, Duke filed an update to rider FPP in Case No, 07-974-FL-UNC, also
proposing to modify it to meet the stipulation’s provisions for rider PTC-FPP. Although
no fourth quarter audit was commenced, a substitute for the audit is included in the
stipulation, with the audit expected to occur during the first quarter of 2009, We find that
Duke’s filed update of rider FPP is in compliance with the process that has been followsd
throughout the RSP and is, therefore, in compliance with the process to be established
under the stipulation. Therefore, we will allow rider PTC-FPP to be set on the basis of that
filing.

Rider SRT, under the RSP, was set by Commission action each year and was then
subject to quarterly adjustment by Duke. It was subject to an annual audit and true-up, on

&  We would note that, with regard to the £BS, we are approving only the initlation of a collaborative
process to design an EBB, We are nof, in this opinion and order, approving the substance of any design,
or the structure of any EBB offerings, that may be developed through that collaberation.
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the same schedule as the FPF. In the stipulation, Duke agreed to file 2 proposal as to the
manner of any true-up of rider SRA-SRT revenues and costs through December 31, 2008,
That proposal is due to be filed during the first quarter of 2009 and i5 to be subject to due
process and an audit of the eightcen-manth period ending December 31, 2008, As it has in
the past, on Decerber 30, 2008, Duke filed a proposed quarterly adjustment of rider SRT
in Case No. 07-975-EL-UNC. We find that, like the PTC-FFP, its filed update is in
compliance with the process that has been followed and is a reasonable continuation for
the establishment of rider SRA-SRT under the terms of the stipulation. Therefore, we will
allow the SRA-SRT to be set on the basis of that filing.’

The TCR rider also needs to be established. The application, unchanged by the
stipulation, provides that the rider TCR mechanism will remain similar to the current rider
TCR. The current TCR process allows Duke to make semi-annual modifications of the
TCR rate, through a filing made 45 days prior to the date on which it is to be effective.
Interested persons are allowed to file commients na later than 20 days after the initial filing.
1f the Commission does not suspand a proposed modification, it becomes effective on the
46t day after filing. The last proposal to modify rider TCR was filed, in Case No. 05-727-
EL-UNC, on October 17, 2008, and reflected tariffs that were proposed to become effective
with the first billing cycle of January 2009. No comments were filed in that docket and the
Commission sees no reason to suspend the modification. Therefore, the rider TCR rates
should reflect that modification.

Duke has filed proposed tariffs. The Commission has reviewed the proposed tariffs
and finds that they should be approved with the exception that they be revised to reflect
the modifications ordered by the Commission in this opinion and order. The standard
service offer and tariffs approved herein shail be effective on a services-rendered basis,
effective on January 1, 2009. Duke should be aware, however, that final copies of the
approved tariffs must be filed before the tariffs can become effective. Duke shall notify its
customers of the changes approved in this opinion and order, by means of a bill insert in
the first billing after the effective date of the revised tariffs, Duke is directed to work with
staff to develop appropriate language for that notice.

TINDINGS OF FACT AND CONCLUSIONS OF EAW:

(1) Duke is a public utility as defined in Section 4905.02, Revised Code,
and, as such, is subject to the jurisdiction of this Commission.

(2)  OnJuly 31, 2008, Duke filed an application for approval of a standard
service offer, pursuant to Section 4928.141, Revised Code.

9 In order fo reflect the Commission’s determinations as to Duke’s applicafions in Case No. 08-974-EL-
UNC and 08-975-EL-UNC, the Commisslon will order its docketing division to file this opinion and
arder in each of those dockets.
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Motions to intervene were filed and granted, on various dates,
allowing intervention by the OBG, OCC, Kroger, OEC, IEU,
Cincinnati, QPAE, Constellation, Dominion, CUFA, Sierra, NRDC,
NEMA, Integrys, DES, OMA, GCHC, PWC, OFB, Terrace Park, Wind,
UC, Schools, M5CG, and the Commercial Group.

On August 5, 2008, the attorney examiner assighed to the
proceedings issued an entry, setting a procedural schedule, including
a technical conference and an evidentiary hearing, set to commence
on October 20, 2008. In addition, the examiner announced that local
public hearings would be established by subsequent entry,

On August 26, 2008, 0CC, OEC, and OPAE jointly filed a motion for

the establishment of local public heatings, Also on that same day, the
same movants filed a separate motlon asking the Commission to
grant a sixty-day continuance of the hearing date and extension of the
discovery deadline or, in the alternative, a 15-day continuance and
extension, On September 5, 2008, the examiner ruled on the motien,
agreeing to continue the hearing until November 3, 2008, and to
extend the procedural schedude.

On September 17, 2008, the examiner issued an eniry scheduling two
local public hearings. On September 22, 2008, OCC, Sierra, NRDC,
and CUFA filed a joint interlocutory appeal and request for
certification, asserting that the local public hearing schedule
established by the examiner allowed for only 20 days” notice and that
such notice was insufficient,

On September 19, 2008, OCC filed another motion for a continnance
and an extension of time, In this motion, OCC requested a 30-day
continuance and extension or, alteinatively, a motion to compel
discovery.

On OQctober 1, 2008, the examiner denied the motion for the
continuance, granted OCC’s motion to compel discovery, denied the
appellants’ request for certification, and scheduled an additional local
public hearing.

-41-

On September 29, 2008, OCC, OPAE, CUFA, Sierra, and NRDC filed -

a motion to stay negotiations between Duke and the other parties to
the proceedings. The examiner did not issue such a stay but did alter
the schedule to allow additional time for negotiations, retaining
November 3, 2008, as the date for commencement of the evidentiary
hearing,
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(10)

(11}

(12)

(13)
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(15)

(16)

(17)

On October 21, 2008, OCC requested an extension of time to file
intervenor testimony, which request was granted on October 22,
2008. The procedural schedule was further modified, at the request
of Duke, on October 31, 2008,

On October 27, 2008, Duke filed a stipulation and recommendation
and an addendum to that stipulation. The stipulation was signed by
Duke, staff, PWC, GCHC, Integrys, NRDC, Sierra, CUFA,
Constellation, QPAE, QEC, Kroger, OCC, OEG, OMA, and the
Commercial Group. On November 10, 2008, Cincinnati filed a letter
indicating that it joins the stipulation. On November 19, 2008,
Terrace Park also advised the Commission that it joins the
stipulation.

Three Jocal public hearings were held on October 7 and 15, 2008. At
those meetings, 40 public witnesses testified.

The evidentiary hearing was held on November 10, 2008,

Section 4928.20(), Revised Code, requires that all govermmental
aggregations be allowed to elect not to receive and pay for the
services for which Duke is compensated through rider SRA-SRT but
not the services for which Duke is compensated through rider SRA-
CD.

It is reasonable and appropriate for rider DR-SAW to limit the'

availability of an exemption to those customers whose capabilities
meet or exceed the applicable benchmark in any given year but not to
those customers who have a minimum monthly demand of three
MW at a single site or aggregated at multiple sites within Duke’s
certified territory, With this modification, we find that the exemption
would reasonably encourage mercantile customers to commit their

- energy effidency and peak demand reduction capabilities for

integration into Duke’s programs.

The Commission finds that the stipulation, as so modified, meets the
three criterfa for adoption of stipulations and should, therefore, be
adopted. :

The Commission specifically finds that Duke's proposed electric
security plan, as set forth in the application, modified through the
stipulation, and further modified herein, including its pricing and all
other terms and conditions, including any deferrals and any future
recovery of deferrals, is tnore favorable in the aggregate as compared
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to the expected results that would otherwise apply under Section
4928.142, Revised Code.

(18) The Commission finds that the proposed tariffs filed by Duke on
December 10, 2008, are reasonable, subject to being revised to reflect
the modifications ordered by the Commission in this opinion and
order.

ORDER

Itis, therefore,

ORDERED, That the stipulation filed in these proceedings be adopted, as modified
hetein. Itis, further,

ORDERED, That the application of Duke for approval of a standard service offer,

pursuant to Section 4928.141, Revised Code, be granted, fo the extent set forth herein. Itis,
further,

ORDERED, That Duke be authorized to file in final form four complete, printed
copies of tariffs consistent with this opinion and order, and to cancel and withdraw its
superseded tariffs. Duke shall file orie copy in this case docket and one copy in its TRF
docket (or may make such filing electronically, as divected in Case No. 06-9300-AT-WVR).
The remaining two copies shall be designated for distribution to staff. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
both January 1, 2009, and the date upon which four complete, printed copies of final tariffs
are filed with the Commission. The new tariffs shall be effective for services rendered on
or after such effective date. It is, further,

ORDERED, That Duke shall notify its customers of the changes approved by this
opinion and order, as described herein. It is, further,

. ORDERED, That the Commission’s docketing division shall file a copy of this order
in Case Nos. 08-974-EL-UNC and 08-975-EL-UNC. 1t is, further,

ORDERED, That a copy of this opinion and order be served upon all parties of
record. ‘ '
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