IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.

NATION BUILDING

TECHNICAL ACADEMY,
Appellant,

V.

OHIO DEPARTMENT OF
EDUCATION,

Appellee'.

09-0003

Case No.

On appeal from the
Franklin County Court of Appeals
Tenth Appellate District '

APPELLANT NATION BUILDING TECHNICAL ACADEMY’S
MEMORANDUM IN SUPPORT OF JURISDICTION

MARC D. MEZIBOV (0019316), Counsel of Record

STACY A. HINNERS (0076458),
Law Office of Marc Mezibov

401 E. Court Street, Suite 600
Cincinnati, OH 45202
Telephone: (513)621-8800
Facsimile: (513)621-8833

Attorneys for Appellant

NANCY H. ROGERS

SCOTT M. CAMPBELL (0071056}
Office of the Ohio Attorney General
Education Section _ '
30 E. Broad Street, 16% Floor
Columbus, OH 43215

Telephone: (614)728-2237

Attorneys for Appellee

Crmomes e

FILED

JAN 02 2008

CLERK QF COURT
SUPREME COURT OF CHIO




TABLE OF CONTENTS

EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR GREAT
GENERAL INTEREST AND INVOLVES A SUBSTANTIAL CONSITUTIONAL

QUESTION .o eees s eesesssossesesasssesessssssssassesesssssesseessesseesessseesssssesssisssesssssasssss 1
STATEMENT OF THE FACTS AND CASE. ...ooooeoceoesoerreseeeeseseessmesessessssssessserens 2
ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW............cooiveonnreirrrnin 4

PROPOSITION OF Law No. 1: R.C. 3314.07 DOES NOT REQUIRE A COMMUNITY
SCHOOL REQUEST AN INFORMAL HEARING FROM ITS SPONSOR AS A
PREREQUISITE TO APPEALING TO ODE.....ccccciiiiiiiiiiiniiiiiii e 4

PROPOSITION OF LAW NO. 2: The rules of statutory construction require
that ambiguity regarding the existence of a precondition to a
community school’s right to appeal to ODE under R.C. 3314 07(B)(4)
be resolved 1 in favor of permitting the appeal........ccccvnnviiiiniminniinnnn. 6

1. To the extent R.C. 3314.07 is ambiguous, the rules of
statutory construction required the appeals court to
resolve such in favor of a commumty school’s right to

2, Absent this Court’s intervention, the appeals court’s
decision threaten the fundamental principles governing

the construction of all Ohio StatulesS...........ooevvvvververercrrirecncnens 9
CONCLUSTON........ooiiiericiieinneoniesise st sssasssas e rassrasbssstnessae s o tserastsarssarisseansnsses 10
CERTIFICATE OF SERVICE........ccconriiiinincininnninne ereeenrrr v re s e retens 11
APPENDIX Apx. Page

Opinion of the Tenth District Court of Appeals
(NOVEIMDEL 18, 2008 ). cieiiiiieirreieceieieereeeevesrerrrsressiossesressssgesionessesssanesssssrssnssesssessnns 1

it



TABLE OF AUTHORITIES

Ohio Statutes

R, LuLdenneeteereresensesessesasesnmenasssssasssasnsessasns s abaaaaaaabastnessnannnsssatbesr b e st aeassasasnsr nrenissbarnse 1,6,7
S O - S OO PPV VoY PP RSP ST DI B ST R SPRRIS 1, 6,7
2 O T T YOO SO OO PO O PO PO PSP PP S OIS T PP ISR 1,6,8
| O T S T 0 31 OO PO SO P PSSP TSPOTS TSSO PSRRIt 2
RuC. 3314, 02t iinrivereseinasereeeeessomeasestosestsasasssnse s a s b es e eSSt e LRSSt b 2
RO T N I N« Ly OO OO USSP TP PO PPRIS TN PIST ORI PR 1-10

Ohio Cases
Cline v. Bureau of Motor Vehicles (1991), 61 Ohio St.3d 93, 96, 573 N.E.2d 77..........c.....4

Middleburg Hts. v. Ohio Bd. of Bldg. Standards (1992), 65 Ohio St.3d 510, 514, 605

LT 2 OB iiivureireeesnesieeeaeeetsasensasesssssnssassasssssesensssssssessnnnsmnssessasnssisseesesssestrnunsasnsstsnsssotoisesnseinss 5
Sears v. Weimer (1944), 143 Ohio St.312, 55 N.E.2d 413......; ............................................ 4
State v. Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, 804 N.E.2d 471......cccennnee. evenes 5
State ex rel. Cassels v. Dayton City School Dist. Bd. of Edn. (1994), 69 Ohio St.3d 217,
220, 631 N.E.20 150, i ieerrerererenin i srcssissersnsne s st s s s 5.0
State ex rel. Nation Building Technical Academy v. Ohio Department of Education, 10t
Dist. Case No. 07AP-169, 2008-0hi0-5967.....ccivmermeisnninisicisimininnees 4,5,6,7,8
Tomisak v. Tomisak, 111 Ohio St.3d 481, 2008-0Ohio-6109, 857 N.E.2d 127.....cccovniiinn 5
UBS Financial Services, Inc. v. Levin, 119 Ohio St.3d 286, 2008-0hio—3821, 893 N.E.2d
5 DIOTTOTTUTTT TR TR U TS RO OO r OO U ST PR TR UOUOOP OO PPPP PP 6
Van Meter v. Segal-Shadel Co. (1966), 5 Ohio St.2d 185, 214 N.E.2d 664....cocoevninnacn, 7

Waltco Truck Equipment Co. v. City of Tallmadge Bd. of Zoning Appeals (1998), 40
Ohio St.3d 41, 42, 531 N.E.2d 685...cociimmmiriimiinnnnitiiiiss it s s 7

1l



I. EXPLANATION OF WHY THIS CASE IS A CASE INVOLVES A
SUBSTANTIAL CONSITUTIONAL QUESTION AND A QUESTION OF
PUBLIC OR GREAT GENERAL INTEREST

This case presents a qﬁeétion of public and great general interest worthy of this
Court’s jurisdiction for three reasons:

First, in holding that R.C. 3314.07 requires the request for an informal hearing as
precoﬁdition to a formal appeal to ODE, the appeals court added a statutory
requirement where none existed. Indeed, as the‘appéals court’s own Magistrate found,
R.C. 3314.07 does not include “any language imposing upon the school an obligation to
request the informal hearing as a prerequisite to an appeal to [Ohio Department of
Education].” Indeed, to the extent R.C. 3314.07 addresses an appeal to ODE, it does so
without qualification or precondition. In sum, the appeals court penalized Appellant
Nation Building Technical Academy (“NBTA”) for failing to Iﬁeet what the “statute
requires” notwithstanding that the so-called requirement appears nowhere in the
statute.

Second, to the extent R.C. 3314.07 can be considered ambiguous, the .appeals
court ignored the applicable statutory rules of construction by resolving that ambiguity
against NBTA’s right to appeal to ODE. R.C. 1.13, 1.42 and 1.49 — all mandated that the
appeals court find in favor of the right to appeal. Instead of adhering to these rulés, the
appeals court relied upon its preéumption about what the General Assembly should
have said rather than what it actually did say. As such, it converted a community
school’s request for a hearing from its sponsor from the permissive and “informal”
action that the General Assembly provided that a school “may” take into a mandatory
precondition to a schools’ right to appeal to ODE. In other words, the appeals court

engaged in a wholesale rewriting of 3314.07.




Third, the iﬁlpact of this decision i not limited to NBTA or even to the
approximately 300 Ohio charter schools and 87,000 students which they educate. This
decision threatens é broad assault on fundamental principles governing the construction
of all Ohio statutes. The appealé court’s imposition of a “statutofy precondition” through
pure judiéial fiat sets a disturbing precedent. Without this- Court’s iﬁtervention, a court
may now disregard the language of a statute and the rules of statutory construction and
instead, alter a statute by édding or deleting language at whim. Even more troubling, a
~court may now, as the appeals court did here, penalize a party for failing to meet a
statutory requirement that does not exist in the statute.

For these reasons, NBTA respectfully requests this Court grant jurisdiction.

II. STATEMENT OF THE FACTS AND CASE

A,  STATEMENT OF THE FACTS

Nation Building Technical Academy (“NBTA") is a non-profit Ohio corporation
that was iicensed to operate as a community school under R.C. Chapter 3314. During the
2004-2005 academic year, NBTA enrolled approximately 220 inner-city Cincinnati
youth and provided them with general educgtion and vocational training in the fields of
automotive management, cosmetology and healthcare.

In compliance with R.C. 3314.02, NBTA entered into a sponsorship agreement
with Lucas County Educational Service Center (“LCESC”) in March 2004. At that time,
LCESC was one of Ohio’s largest community school sponsors with over 100 séhools.

In March 2005,7 the General Assembly amended R.C. 3314.015 to require
community school sponsors, including LCESC, to decregse the nﬁmber of community
schools it sponsored to 75 by June 2006. That same month, LCESC notified NBTA that

it intended to suspend the school’s operations for the 2005-2006 school year, citing



several concerns. In May 2005, LCESC officially suspended NBTA until it could remedy
the concerns. By November 2005, NBTA remedied LCESC’s concerns and asked LCESC
to lift thé suspension. | |

Instead, LCESC notified NBTA on December 2, 2005 that it was terminating its
sponsbrship agreement for “good cause.” The effect of LCECS’ “good cause” designation
was not only to end NBTA’s relationship with LCESC, but to prevent it from contracting
with any other spdnsor in the future under R.C. 3314.07(B)(6). In other words, LCESC’s
decision, if left to stand, prevented NBTA from ever operating again,

In reliance upon R.C. 3314.07(B)(4), NBTA timely appealed LCECS’ termiﬁatioﬁ
decision to ODE by letter 'datéd December 12, 2005. On December 27, 2005, ODE
responded to NBTA’s request by identifying several concerns régarding the adequacy of
LCECS’ notice of termination. However, ODE did not consider the merits of NBTA’s
appeal. In fact, ODE did not communicate with NBTA whatsoever between Deéember
2005 and May 2006. On May 8, 2006, NBTA again wrote ODE and requested that it
conéider the merits of its appeal. On August 24, 2006, ODE finally responded, stating
that it would not hear NBTA’s appeal because NBTA had failed to request an informal
hearing from LCECS in December 2005. On November 20, 2006, NBTA, through legal
counsel, asked ODE to reconsider its position. On Jaﬁuary 10, 2007, ODE rejected

NBTA’s request. |

B.  STATEMENT OF THE CASFE.

On February 26, 2008, NBTA initiated this mandamus action in the Tenth
District Court of Appeals requesting a writ compelling ODE to consider the merits of its

appeal of LCECS’ termination decision as required by R.C. 3314.07(B)(4).




The Tenth District referred the appeal to its Magistrate, who granted the writ in
_ a decision dated January 28, 2008. The Magistrate found that “[a]bsent [from 3314.07]

is any language imposing upon the school an obligation to request the informal hearing
as a prerequisite to an appeal to ODE.” Stafe ex rel. Nation Building Technical Academy
v. Ohio Department of Education, 10t Dist. Case No. 07AP-169, 2008-Ohio-5967 at
f45.1 The Magistrate further found that to the extent R.C. 3314.07 was ambiguous, R.C.
1.49 required resolution in favor of NBTA’s right to appeal. Id. at 1147-48.

ODE objected to the Magistrate’s decision. On November 22, 2008, the appeals
court reversed the Magistrate’s decision, holding that,

Presumably, had the drafters of R.C. 3314.07 intended to allow an appeal

without a request for an informal hearing, the statute could have included

language to the effect that the school may, with 14 days of receiving the

notice, request an informal hearing before the sponsor or appeal directly

to the state school board. While the provisions of R.C. 3314.07 may not be

a model of clarity, in construing the language of R.C. 3314.07(B)(3),(4)

and (5) as a whole, we agree with [ODE] that the statute requires a

community school to first request an informal hearing and receive a

written decision from the sponsor before appealing to the state board of

education.” Id. at 117 (emphasis in original).

ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAaw No. 1: R.C. 3314.07 does not require a
communily school request an informal hearing from its sponsor
as a prerequisite to appealing to ODE.

It is well—established that statutory interpretation is proper only when a statute is
ambiguous. Cline v. Bureau of Motor Vehicles (1991), 61 Ohio St.3d 93, 96, 573 N.E.2d
77. A court should not resoﬁ to the rules of statutory construction where no ambiguity
exists, as “[a]n unambiguous statute is to be applied not interpreted.” Sears v. Weimer

(1944), 143 Ohio St.312, 55 N.E.2d 413, paragraph five of the syllabus; see also State v.

t The Magistrate’s Decision is incorporated into the appellate court’s decision as Appendix A and appears
in paragraphs 19 through 45.




Hairston, 101 Ohio St.3d 308, 2004-Ohio-969, 804 N.E.2d 471 at 113. A statute is not
ambiguous simply because it does not answer all questions or address every possibility.
Tomisak v. Tomisak, 111 Ohio St.3d 481, 2008—bhio-6109, 857 N.E.2d 127 at 116. “It is
not for [a] court to question what the statute accomplishes; its language works to inform
those that it affects exactly how it affects them.” Id. Unambiguous statutes are to be
applied according to the plain meaning of the words used; courts are not free to delete
or insert other words. State ex rel. Cassels v. Dayton City School Dist. Bd. of Edn.
(1094), 69 Ohio‘St.gd 217, 220, 631 N.E.2d 150.

As the Magistrate aptly observed, “ [a]bSent [from 3314.07]. is any language
imposing upon the school an obligation to request the informal hearing as a
prerequisite to an Vappeal to ODE.” Id. at 145 (eniphasis added). In fact, the only
provision of R.C. 3114.07 which addresses a school’s right to appeal to ODE is set forth
in R.C. 3314.07(B)(4) which, without qualification, states that “[a] decision by the
sponsor to terminate a contract may be appealed to the state bdard of education.”

To accept that a school must request an informal hearing as a statutory
precondition to appealing to ODE, this Court must read into R.C. 3314.07 “language that
does not exist” — something this Court has consistently refused to do. See Hairston at
Yl22; citing Middleburg Hts. v. Ohio Bd. of Bldg. Standards (1992), 65 Ohio St.3d 510,
514, 605 N.E.2d 66. The apﬁeals court decision was based upon its speculation of what
tile General Assembly “[plresumably” would have said had it “intended to allow an
appeal without a request for an informal hearing.” 1d. at 17 (“the statute could have
included language to the effect that the school may, within 14 days of receiving the
notice, request an informal hearing before the sponsor or appeal .directly to fhe state

school board”)(emphasis in original). In so speculating, the appeals court ignored what



the General Assembly _actudlly did say, namely that the decision “may be appealed to
the state board of education” without qualifica’_cion or precondition. R.C. 3314.07(B){4).
Because R.C. 3314.07 contains no language — ambiguous or otherwise — that
conditions a community school’s right to appeal to ODE upon first requesting an
informal hearing from its sponsor, this Court should grant jﬁrisdiction and apply R.C.

3314.07(B)(4) as the General Assembly wrote it.

PROPOSITION OF LAW NO. 2;: THE RULES OF STATUTORY CONSTRUCTION

REQUIRE THAT AMBIGUITY REGARDING THE EXISTENCE OF A

PRECONDITION TO A COMMUNITY SCHOOL’S RIGHT TO APPEAL TO ODE

UNDER R.C. 3314.07(B)(4) BE RESOLVED IN FAVOR OF PERMITTING THE

APPEAL.

1. To the extent R.C. 3314.07 is ambiguous, the rules of statutory
construction required the appeals court to resolve such in favor
of a community school’s right to appeal.

Assuming arguendo that the statute which does mot include any language
‘whatsoever imposing a precondition to appeal can be deemed “ambiguous,” the appeals
court erred by failing to resolve such ambiguity consistent with stafutory rules of
construction. See UUBS Financial Services, Inc. v. Levin, 119 Ohio St.3d 286, 2008-Ohio-
3821, 893 N.E.2d 811 at Y34 (“To construe the ambiguous term, we must ascertain the
rule of construction that we should apply.”) R.C. 1.11, R.C. 1.42 and R.C. 1.49 all
required the appeals court to resolve any perceived ambiguity in favor of a school’s right
to appeal to ODE.

a. R.C.1.11
R.C. 1.11 provides that “[r]emedial laws and all proceedings under them shall be

'liberally construed in order to promote their object and assist the parties in obtaining

justice.” Statutory appeal procedures are remedial in nature and “should be given a

liberal interpretation in favor of appeal.,” Walico Truck Equipment Co. v. City of




Tallmadge Bd. of Zoning Appeals (1998), 40 Ohio St.3d 41, 42, 531 N.E.2d 685; citing
Van Meter v. Segal-Shadel Co. (1966), 5 Ohio St.2d 185, 214 N.E.2d 664, paragraph one
of syllabus (emphasis added). |

In the absence of any language requiring a school to request an informal hearing
as a prerequiéite to an appeal to ODE, R.C. 1.11 mandates that the appeals court read
R.C. 3314.07 in a manner that upholds a community school’s right appeal to ODE.
Here, the so-called statutory--requirement does not appear in the statute anywhere.
Instead, the appeals court extraiaolated such by “construing the language of R.C.
3314.07.(]3)(3), (4) and (5) asl a whole.” Id. The “precondition” — and the resulting
prejudice to NBTA for failing to recognize its existence in the absence of any statutory
_langﬁage — is plainly inconsistent with assisting parties in obtaining justice as required
by R.C. 1.11.

b. R.C. 1.42

R.C. 1.42 provides that “[wlords and phrases shall be read in context and
construed according the rules of grammar and common usage.” Although the appeals
court claimed to have “construfed] the language of R.C. 3314.07(B)(3), (4) and (5) as a
whole,” State ex rel. Nation Building Technical Academy at 117, it apparently failed to
consider the words actually employed by the Generél Assembly — namely, that “the
school may, within fourteen days of receiving the notice, request an informal hearing
before the sponsor.”

The terms “may” and “informal,” given their plain meaning and uéage, militate
against a finding that the Gene.ral Assembiy intended for a cqmmunity school to request
such a hearing before its sponsor as a precondition to requesting an appeal before ODE.

Had such been the case, the General Assembly would certainly have employed the word




“must” or “shall” and refrained from referring to a mandatory sta’tutory requirement.to a
right to appeal as “informal.” Indeed, had the General Assembly intended for the
informal héaring to be a mandatory precondition to an appeal before ODE, it could have
— and should ha‘-ve — plainly stated such in R.C. 3314.07(B)(4). It did not.

C. R.C. 1.49

Finally, RC 1.49 provides that “[i]f a statute is ambiguous, the court; in
determining the intention of the legislature, may consider among other mattérs: (A)
The object sought to be attained; (B) The circumstances under which the statute was
‘enacted; (C) The legislative hisfory; {D) The common Jaw or former statutory provisions,
including laws upon the same or similar subjects; (E) The consequehce of a particular
construction; (F) the administrative construction ‘of .the statute.”

The appeals court ignored the Magistrate’s careful application of R.C. 1.49 to
resolve what he determined was ambiguity in R.C. 3314.07, namely whether the word
“decision” used in R.C. 3314.07(B) referred to the decisioﬁ of the sponsor to terminate
the contract, the written decision either affirming or rescinding the decision to
terminate, or both. State ex rel. Nation Building Technical Academy at 1140-41.

Considering the list set forth in R.C. 1.49, the Magistrate noted that neither the
legislative history, common law, nor ODE’s administrative rules offered any clarity on
this issue. Id. at 142. He further considered the context of the ‘kinformal hearing”
references, noting that the General Assembly did not include them among a school’s
requirements, but rather among the notice requirements that the sponsor must include
when terminating a school’s contract. Id. at 145. He also noted that “[albsent is any
language imposing upon the school an obligation to requést the informal hearing as a

prerequisite to an appeal to ODE.” Id.




Finally, the Magistrate considered “[t]lhe consequence of a particular
construction” as encouraged by R.C. 1.49. He noted that the informal hearing referred
to in the statute was little more than a request for the sponsor to reconsider a
termination decision it had already reached. Id. at 146; see also R.C. 3314.b7(B)(3) (“the
sponsor shall issue a written decision either affirming or rescinding the decision to
terminate or not renew the contract”). He also found that requiring the informal
hearing could delay a final resolution by ODE given that a sponsor can effectively delay
the process for up to 70 days. Id. af 146. Ultimatelsr, the Magistrate concluded that “the
consequences of accepting [ODE’s] construction of the statute is to penalize a school for
failing to appfeciate the statute’s ambiguity and to create more delay when a school may
tell that it has already exhausted its discussions with its spons.or.” Id. at §47. On
flipside, if R.C-. 3314.07(B)(4) was con_strued_ as allowing a direct appeal to ODE, a
community school would have the benefit of a prompt and independent review of the
sponsor’s decision to permanenﬂy discontinue its operationé by ODE.

d. The appeals court ignored the rules of construction and
instead, added judicially-crafted langunage into R.C.

3314.07(B)(4). '
The appeals court ignored all of these rules of statutory construction. Its decision
did not construe what the General Assembly actually'said regarding an appeal to ODE
in R.C. 3314.07(B)(4). Insfead, the appeals court imposed a new and purely judicially-
crafted precondition into R.C. 3314.07(B)(4) — the very type of insertion of words into
existing statutes expressly prohibited by this Court in State ex rel. Cassels.
z, Absent this Court’s intervention, the appeals court’s decision

threatens the fundamental principles governing the
construction of all Ohio statutes.




The potential impact of this- decision is not limited to R.C. 3314.07 or the more
than 300 Ohio charter échools which it governs. The appeals coqrt’s judicially-imposed
“statutory precondition” threatens an upheaval lof the this Court’s long-standing
hoidihgs regarding Wﬁen and how a court may interpret any Ohio statute. An individual
should not have to guess what a statute requires of him nor should his statutory right to
an appeaI be stripped for failing to satisfy a precondition imposed post hoc through pure
judicial fiat.

| This Court’s intervention is needed not just to correct this erroneous
interpretation of R.C. 3314.07, but to send a clear message fo lower courts that. the
function of the judiciary is to interpret laws as they have been written, not to rewrite
them. |
CONCLUSION

Because this matter presents a question of great public and general interest,

NBTA respectfully requests this Court grant jurisdiction.
Respectfully submitted,

LAW OFFICE OF MARC MEZIBOV

MARC D. MEZIBOV (0019316) T
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401 E, Court Street, Suite 600
Cincinnati, OH 45202
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mmezibov@mezibov.com
shinners@mezibov.com
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State of Ohio ex rel. Nation Building
Technical Academy,
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v o | No. 07AP-169
Ohio Department of Education, o (REGULAR CALENDAR)
Respondent. .

DECISI|ION

Rendered on November 18, 2008

Law Office of Marc Mézibov, Marc D. Mezibov, and Stacy A.
Hinners, for relator.

Nancy H. Rogers, Attorney Generai and Scott M. Campbell,
for respondent.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION
BROWN, J.

{1} Relator, Nation Building Technical Academy, has filed an original action
requesting that this court issue a writ of mandamus ordering respohdent, Ohio
Department of Education, to hear relator's appeal pursuantto R.C. 3314.07(B)(4).

{42} . This matter was referred to a magistrate of this court pursuant to Civ.R.

53(C) and Loc.R. 12(M) of the Tenth District Court of Appeals. The magistrate issued a

1



No. 07AP-169 | | 2

decnsmn lnctudmg fi ndlngs of fact and conclus:ons of law, recommendlng that this court
issue a writ of mandamus ordering respondent fo determlne relator's appeal. (Attached
as Appendlx Al

| {93} Respondent has filed objections to the magistrate's decision; In its
objections, respondent argues that relator: (1) failed to exhaust administrative remedies;
(2) seeks to cc.:mpel‘a vain act; and (3) failed to properly appeal the decision of the
sponsor under the plain Ianguage of R.C. 3314.07.

{94} The followings facts, which are essentially not in dispute, are | drawn
primarily from the mégistrate's decisioh. Relator is{_an- Ohio non;proﬁf cofporatioh. The
Lucas County Educational Services Center ("LCESC") is an approved statewide spensor
of community schoois pursuant to R.C. 3314.015. In March 2004, relétor 'ente'red into a

written contract with LCESC, whereby LCESC agreed to sponsor relator's establishment
of a cc’:rﬁmunity school in Hamilton County, Ohio, to begin operation by September 1,
2004. | |
| 7 {45} in March 2005, LCESC notified relator that its community school was being
placed on probation pursuant to R.C. 3314.073: On May 17, 2005, L.CESC conducted an
on-site visit of relator's community school. On May 25, 2005, LCESC notified relator that
its community school was suspended pursuant to R.C. 3314.072.
{96} By letter dated December 2, 2005, LCESC informed relator that its contract

* ¥ K

was being terminated. That letter provided in part: "The Governing Authority may,
within fourteen (14) days of receipt of this Notice, request in writing an informal hearing
before LCESC's Governing Board." The letier further stated: "Upon receipt of proper

written notice, LCESC -will hold an informal hearing within seventy (70} days ** * [and]



No. 07AP-169 -3

LCESC will issue a written degcision either affirming or rescinding the decision to terminate
- the contract. LCESC's decision to terminate 'the éc_jnt-ract may be appealed to the State
Board of Education." |

{47} ©On December 12, 2005, relator ﬁ'led an appeal with respondent from the.
decision of LCESC. in- a letter to relator dated December 27, 2005, _respondernt‘s
associate director outiine.d respondent's po_sition that R.C. 3314.07(B)(3) sets forth a
procedure whereby, once a requeét for én informal hearing is made, and a written
decision is rendered either -afﬁrming or rescinding a sponsor's decision to terminate a
contract, the school then has a right to éppeal the decision to respondent. In a letter by
the director of LCESC to respondent's executive director, dated January 10, 2006,
LCESC represented that it had provided relator with notice of the relevant statutory
procedureé, and that, "[{Jo date, there has been no request for an infermal hearing before
LCESC regarding its decision to terminate the contract with * * * [relatorj;"

{48} By letter dated May 8, 2006, relator requested that respondent hear its-
appeal. On Auguét 24, 2008, respondent informed relator that an.appeal was nhot
available because relater had failed to request an informai hearing ptrsuant to R.C.
3314.07(B)(3). By letter dated November 20, 20d6, counsel for relator challenged
respondent's position that relator was not entitled to an appeal. On January 10, 2007,
respondent informed relator that its position remained unchanged. Relator subset{uently
commenced the instant mandamus action.

{9} R.C. 3314.07 rdeals with the termination or non-renewal of a contract

between a community school and its sponsor. R.C. 3314.07(B) states in part:
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(B)(1) A sponsor may choose not to renew a contract at its
expiration or may choose to terminate a contract prior to its
expiration for any of the following reasons:

(a) Failure to meet student performance requirements stated
in the contract;

(b)) Failure to meet generally accepted standards of fiscal
management;

(c) Violation of an'y provision of the contract or applicable
state or federal law;

{(d) Other good cause.

® ko

{3) At least ninety days prior to the termination or nonrenewal
of a contract, the spensor shall noiify the school of the
proposed action in writing. . The notice shall include the
reasons for the proposed action in detail, the effective date of
the termination or nonrenewal, and a siatement that the
school may, within fourteen ‘days of receiving the nofice,
request an informal hearing before the sponsor. Such
request must be in writing. The informal hearing shall be held
within seventy days of the receipt of a request for the hearing.
Promptly following the informal hearing, the sponsor shall
issue a written decision either affirming or rescinding the
decision to terminate or not renew the contract.

(4) A decision by the sponsor to terminate a contract may be
appealed to the state board of education. The decision by the
state board pertaining to an appeal under this division is final.
If the sponsor is the state board, its decision to terminate a
contract under division (B)(3) of this section shall be final.

{410} n his decision, the magistrate found potential ambiguity in the statute as to
whether the word "decision” in R.C. 3314.07(B)(4) (i.e., providing that "[a] decision by the
sponsor to terminate a contract may be appealed to the state board of education”) refers
exclusively to the written decision of the sponsor that folows an informal hearing, or

- whether it refers to both the written decision following the hearing and the "proposed

4
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action" of the sponsor referenced in R.C. 3314.07(B)(3). The magistrate concluded that,
in light bf the statute's ambiguity, the consequences of accepting respondent's
interpretation of the statute would be to penalize a school as a resuit of such ambiguity.

{911} In order to be entitled to a writ of mandamus, a relator must demons_t_rate a
clear legal right to the relief prayed for, that res-pondenf has a clée_lr legal duty to perform
the acts, and that relator has no plain ahd adequate remedy in the ordinary course of law.
State ex rel. Manson v. Morris (1993); 66 Ohio St.3d 440, 441, |

{‘][ﬁ} While respdndent raises three_ objections, we focus upon its contention that
relator failed to fo"ow th_e _r_equirements of R.C. 3314.07 in order to appeal the decision to
terminate the contract. Respondent érgues that, while the magistrate focused upon the
language of R.C. 331 4.07(B)(3) and (4), a consideration of R.C. 3314.07(B)(5) is pertinent
to the issue of whether a school may, following notice from the sponsor of the proposed
action, directly appeal without first requesting an informal hearing.  Specifically,
respondént argues that R.C. 3314.07(B)(5)(a) and (b), dealing with the issue of when the
termination of a contract is effective, clarifies any perceived ambiguity under R.C.
3314.07(B)(4).

{913} R.C. 3314‘.07(8)(5) provides as follows:

(5) The termination of a contract under this section shall be
effective upon the occurrence of the later of the following
events: : :

(a) Ninety days following the date the sponsor notifies the
school of its decision to terminate the contract as prescnbed
in division (B)(3) of this section;

(b) If an informal hearing is requested under division (B)(3) of
this section and as a result of that hearing the sponsor affirms
its decision to terminate the contract, the effective date of the
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termination specified in the notice issued under division (B)(3)
of this section, or if that decision is appealed to the state
board under division (B){4) of this section and the state board
affirms that decision, the date- established in the resolution of
the state board affirming the spensor's decision.
| {§14} According to respondent, the language of R.C. 3314.07(B)(5)(a) would
“centrol in circum,s»tancés in which a community school does not request an informal
hearing; converse'ly, respondent argué.s, R.C. 3’314.07(8)(5)(b) addresses the termination
date when é community school pursues its administrative remedies.

{fi15} We find persuasive respondent's argument that the contract terrﬁination_
events set forth under R.C. 3314.07(B)(5) are relevant in considering the intent ahd scope
of R.C. 3314.07(B)(4) regarding the right of appeal to the state board of education. As
noted by respondent, the language of R.C. 3314.07(B)(5)(a) does not address extending
thé t_ime by whicﬁ a- termination becomes effective assuming' a direct appeal is taken;
stated otherwiée, the statute does not appear to provide for a termination event (or date) if
the community school, instead of requesting an informal hearing within 14 days of
receiving notice (a scenario addressed under R.C. 3314.07{B]{5][b]), attempts to directly
appeal the proposed action. |

{J16} Upon review, we égrée with respondenf that- R.C. 3314.07(B)(5)a) .
addresses termination of a contract in instances where a sponsor provides written notice
to a school of the proposed adverse action, but the school fails to request én informal
hearing within 14 days df such notice (i.e., the contract termin.ates "[nlinety days following
the date the sponsor notifies the school of its decision to terminate the contract"). Furfher,

_the language of R.C. 3314.07(B)(5)(b) addresses the termination events for the following

remaining scenarios: (1) "[if an informal hearihg is requested" by the school and,
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- following the hearing, the sponsor affirms its.decision to terminate the contract, the

' contractrterminates as of the date specified in the notice, or (2) if "that decision'; is
appealed fo the state board and the state board affirms {hat decision, the termination of
the contract is the date established in the resolution of the state board.

{11[17} Presumably, had the drafters of R.C. 3314.07 intended to allow an appeal
without a request for an informal heariﬁg, the statute could have included language to the -
effect that the school may, within 14 days of receiving the ndtiée, request an informal
hearing before the sponsor or .appeal directly to the staté school board. While the
-proviéions of R.C. 3314.07 méy not be a model of ciarity, in éonstruing the language of
R.C. 3314.07(B)(3), (4), and (5) as a whole, we agree with respondent that the statuté
requires a community schdol to first réquest an informal hearing and receive a written
decision from the sponsor before appealing to the stafe board of education. Thus, we
conclude that refator has failed to state a claim upon which relief in mandamus can be

- granted, and respondent's objection on this issue is well-taken.

{718} Based ubon this court's independent review, we sustain respondent's
objection to the extent provided above, rendering respondent's remaining objections
-rnoot; Further, we adopt the magistrate's findings of fact, but reject the magistrate's
conclusions of law. Relator's request for a writ of mandamus is hereby denied.

Objection sustained and objections moot; writ of mandamus denied.

McGRATH, P.J., and FRENCH, J., concur.
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APPENDIX A

IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State of Ohio ex rel. Nation Building
Technical Academy,

Relator,

v. | | ' No. 07AP-169

Ohio Department of Education, . (REGULAR CALENDAR)
Respondent. -

MAGISTRATE'S DECISION

Rendered on January 25, 2008

Mezibov & Jenkins, Co. LPA, Marc D. Mezibov and Stacy A
Hmners for relator.

Marc Dann, Attomey General, and Scott M. Campbell, for
responden’_t.

IN MANDAMUS
{fl19} In this original action, relator, Nation Building Technical Academy ("relator"
or "NBTA"), requests a writ of méndamus ordering respondent, OChio Department of
Education ("respondent" or "ODE"), to hear relator's appea! pursuant to R.C.

3314.07(B)(4).
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Findings of Fact:

{J20} 1. Relator is an Ohio nonprofit corporation.

{921} 2. Lucas County Educational Services Center ("LCESC") is an ODE-
approved state-wide sponsor of community schools under R.C. 3314.015.

{722} 3. In March 2004, relator entered into a written contract with LCESC.
Under the terms of the contract, LCESC agreed ta sponsor relator's establishmenf of a
community school fo begin operation by September 1, 2004, in Hamilton County, Ohio.

{23} 4. In March 2005, LCESC notified relator that its community school was
being placed on probation pursuant to R.C. 3314.073,

{§24} 5. On May 17, 2005, LCESC conducted a site visit of relator's community
school.

{§25} 6. On May 25, 2005, LCESC notified relator that its community schoo! was
suspended pursuant to.R.C. 3314.072.

{f26} 7. By letter dated December 2, 2005, LCESC notified relator that its
contract was terminated pursuant to R.C. 3314.072. The letter advised: |

The Governing Authority of [NBTA] may, within fourteen (14)
days of receipt of this Notice, request in writing an informal
hearing before LCESC's Governing Board. Upon receipt of
proper written notice, LCESC will hold an informal hearing
within seventy (70) days thereafter. LCESC will issue a
written decision either affirming or rescinding the decision to

terminate the contract. LCESC's decision to terminate the
contract may be appealed to the State Board of Education.

{27} 8. By letter dated December 12, 2005, NBTA appealed to ODE.
{928} 9. By letter dated May 8, 2008, relator requested that ODE hear its appeal.

In supponrt, relator attached a copy of its December 12, 2005 letter.
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{7129} 10. By letter dated August' 24, 2008, ODE infqrmed'reiator that an appeal
was not availéble because relator had failed to request an informal hearing pursuant to
R.C. 3314.07(B)(3). 7

| {‘][30} 11. By letter datec_l‘ November 20, 2006, relator‘srcounsel questioned ODE's
position that relatof was no.t- entitled to an ODE appeal.

{431} 12. By letter drated January 10, 2007, ODE‘infofmed relator that ODE's
position remained unchanged.

{432} 13. On February 26, 2007, relator filed this original action.

Conclusions of Law:

{433} The issue is whether a request for an informal héaring under R.C.
3314.07(B)(3) is a prerequisite to R.C. 3314.07(B)(4)'s grant of a right to an ODE appeal |
of the sponsar's notice of confract termination.

{34} Finding that the informal hearing is not a prerequisite to R.C.
3314.07(B)(4)'s grant of a right to an' ODE appeal, it is the magistrate’s decision that this
court issue a writ of mandamus, as more fully explained below.

(435} R.C. 3314.07(B)(2) provides that a sponsor may choose to terminate
contract if the sponsor has suspended the operation of the contract under R.C.
- 3314.07(B)(2).

{36} R.C. 3314.07(B)(3) states:

At least ninety days prior' to the termination or nonrenewal of

a contract, the sponsor shall notify the school of the

proposed action in writing. The -notice shall include the

reasons for the proposed action in detail, the effective date

of the termination or nonrenewal, and a statement that the

school may, within fourteen days of receiving the notice,

request an informal hearing before the sponsor. Such

10
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request must be in writing. The informal hearing shall be
held within seventy days of the receipt of a request for the
hearing. Promptly following the informal hearing, the sponsor
shall issue a written decision either affirming or rescinding
the decision to terminate or not renew the contract.

{937+ R.C. 3314.0?(8)(4) states: "A decision bj the sponsor to ferminate 'a_
contract may be appealed to the state bdard of education. The decision by the state
board pertaining to an appeal under this division is ﬁnal.'-’ |

{{38} Some observations regarding the statutory language are in order. To

begin, the first and second sentences of R.C. 3314.07(B)3) speak of the “"proposed
action” -of the sponsor who intends to terminate the contract.. Neither of those two
sentences spéak of the "decision" of.the sponsor even though the second sentence . -
‘requires that the sponsor's notice specify the effective date of t_ﬁe termination.
Presumably, where é sponsor has decided to issue notice of the confract's termination, -
the sponsor has reached a decision to terminate the contract However, unexplainediy,
the word "decision” does not appear until the last sentence of R.C. 3314.07(B)(3). |

{§39} In_the last sentence of R.C.'3314.07(B)(3), it is stated that promptly
following the informal hearing, the sponsor shall issue "a written decision either affirming
or reécinding the decision to terminate.”. Thus,. the word "decision” is used to refer to both
the "proposed action" and the written decision that follows an informal hearing.

{40} Given the above analysis, an ambiguity occurs when, in the next paragraph,
R.C. 3314.07'(}3)(4) provides that "[a] decision by the sponsor fo terminate a contract may
be appealed to the state board of education.” Does the word "decision" in R.C.

3314.07(B)(4) refer to either decision of the sponsor referenced in the previous

i




No. 07AP-169 - o 12

paragraph, or to only the "written decision either affirming or rescinding the decision to
terminate"? | | |

{41} lf the word "decision" in R.C. 3314.07(B)(4) refers to either decision of the
sponsor, then a request for an infofmal hearing cahnot be a prerequisite for an ODE
- appeal. On the other hand, if ih:e word "decision” in R.C. 3314.07(B){(4) refers exclusively .
fo the Written decision that follows an inf‘or'm'al hearing, then a request for an informal
hearing is a prerequisite for an ODE apbeal. |

{42} The magistrate further observes that ODE has not endeavored to clarify the
ambfgwty by promulgatlon of an admxmstratlve rule. See Ohio Adm.Code 3301-102- 101
et seq. Thus, ODE‘s administrative rules do not aid this court in the tnterpretatlcn to be
given to the statute at issue here. See Ohio Civ. Serv. Emp. Assn. v. Univ. of Cincinnati
' (1982), 3 Ohio App.3d 302. |

{3[_43} How then shall this court resclve the ambiguity created by the statute's
failure to specify which decision of the sponsor may he appealed to ODE.

{444} R.C. 1.49 provides: |

If a statute* is: ambiguous, the court, in determining the

intention of the legislature, may consider among other
matters:

(A) The objeCt sought to be attained;
(B) The circumstances under which the statute was enacted,;
(C) The legislative history;

(D) The common law or former statutory provisions,
including laws upon the same or similar subjects;

(E) The conséquences of a particular construction;
(F) The administrative construction of the statute.

12
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{§45} The magistrate observes that R.C. 3314.07(B)(3)'s reference to an "informal
hearing" is contained in the requirefnents_ for the éponsor’s notice to the_ school. Absent is
any language imposing upon the schooi an obligation io reqguest the inforrhal hearing as a
prerequisite to an appeal to ODE.

{Jd46} The magistrate aléo obsertves that neither the statute nor the administrative
rules specify how the informal hearing is to be conducted or in what manner evidence or
information is to he submitted at an ihfolrmél hearing. Moreover, the adjudicator at the
informal hearing is the same party who just issued notice of the confract's termination. In
addition, a request for an informal hearing could delay a final resolution by the ODE 'given
that the éponsor can delay the informal hearing up to 70 days after receipt_ of the requesf.

{47} Given the abqve analysis, it is the magistrate view that, under R.C. 1.49, the
consequences of accepting respondent's constriction of the statute is to penaiize a
schbo! for failing to fully appreciate the staute’s ambiguity and to create more delay when
.a school may feel that it has already exhausted its discussions with its sponsor. _‘

{]48} Accordingly, for all the above -reasons, it is the magistr_a\te's decision that
this court issue a writ of mandamus ordering respondent to forthwith determine relator's
appeal.

/s/ Keﬁneth W. Macke

KENNETH W. MACKE
MAGISTRATE

13
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NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)3Xb). =

14
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