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I. STATEMENT OF THE FACTS

Relator-Appellant, Robert Lowe, (hereinafter referred to as Relator-Appellant) was
employed as a machinist for Respondent, Cincinnati Inc., (hereinafter referred to as
Employer) since January of 1989. On November 13, 1998, he incurred a severe injury to
his left arm while in the course and scope of his employment. (Appx.36) His claim was
allowed for the condition of sprain/strain of the left shoulder; rotator cuff tear of the left
shoulder; and aggravation of pre-existing arthritis of the left glenohumeral joint.
(Appx.36)

Between November 13, 1998 and October of 2003, Mr. Lowe underwent four
separate surgical procedures to his shoulder. He briefly attempted to return to work as a
security guard in 2002, but was physically unable to do so.

On January 29, 2003, Mr. Lowe applied for permanent total disability. In support of
this permanent total disability application were medical records from his orthopaedic
surgeon, Dr. Swanson. (Appx.31)

Mr. Lowe’s permanent total disability application was heard by a Staff Hearing
Officer of the Industrial Commission on October 1, 2003. The Staff Hearing Officer
granted Mr. Lowe’s permanent total disability application. (Appx.94)

In her order, the Staff Hearing Officer noted the worker’s testimony that he
experienced severe pain with regard to his left arm, which interfered with his ability to
ambulate, as well as his ability to concentrate. She further referenced Mr. Lowe’s
testimony that he is unable to perform his activities of daily living and needed assistance

from his wife with regard to dressing and feeding activities. (Appx.94-95)



The Staff Hearing Officer concluded that Mr. Lowe could not return to his former
position of employment and was incapable of engaging in any other type of sustained
remunerative employment as a result of his medical impairment. (Appx.95)

The Employer, Cincinnati Inc., filed a motion for reconsideration as to the decision
granting Mr. Lowe permanent total disability. (Appx.85) This motion was unanimously
overruled by the Industrial Commission. (Appx.83) Employer filed a Complaint in
Mandamus from the decision granting permanent total disability. The request for writ of
mandamus was denied by the Franklin County Court of Appeals. The decision of the
Franklin County Court of Appeals was unanimously upheld by the Ohio Supreme Court.

On October 31, 2005, Employer filed a motion to terminate the claimant’s permanent
total disability based upon a videotape of Mr. Lowe performing yard work on August 3,
2004 and June 25, 2005. (Appx.75) Employer also submitted an addendum medical
report from Dr. Bacevich, which stated that in light of the videotape, he felt that the
claimant was capable of sustained remunerative employment. (Appx.80)

It must be noted that Mr. Lowe’s counsel, requested from Employer’s counsel a
complete copy of the investigator’s log/record to indicate all the days and hours in which
the videotaping occurred. (Appx.70) This is for the simple reason that it is very easy for
the investigator to conduct hours upon hours of surveillance and then selectively choose
and edit the videotaping to show those parts of the taping which are most detrimental to
Mr. Lowe. This request from Relator-Appellant’s counsel to Employer’s counsel was
never responded to by Employer’s counsel.

Employer’s motion came for hearing before a Staff Hearing Officer of the Indusirial

Commission on January 3, 2006. In her initial order, the Staff Hearing Officer found that



the employer had presented sufficient evidence to demonstrate that there may have been
a change in circumstances sufficient to warrant the stopping of the permanent total
disability award. The Staff Hearing Officer referred the file to the Industrial Commission
medical section for an examination on the issue as to whether Mr. Lowe was capable of
performing sustained remunerative employment. The Staff Hearing Officer ordered
the matter to be reset after this examination occurred. (Appx.58)

In the interim, Mr. Lowe submitted additional evidence in support of his permanent
total disability. He submitted a letter from the Pastor of his church, which verified that
Mr. Lowe had to resign from his activities as a meal server due to his inability to use his
arm without causing pain and for fear of dropping plates or food. His Pastor further
verified that Mr. Lowe was an honest, sincere individual. (Appx.30)

Mr. Lowe further submitted pictures of the gardening tools he was using in the
videotape. (Appx.60) For example, the rake he was using weighed a total of three
quarters of a pound. This is in confrast to the three pound weight which he was instructed
té use for therapy on a ten repetition, three times per day basis. Mr. Lowe also submitted
pictures of his other exercise tools, which included an aluminum stretch pole and a
theraband stretch rope. In fact, the electric hedge trimmer he was using weighed a total
of 3 % pounds.

A medical report from Mr. Lowe’s orthopaedic surgeon, Dr. Swanson, was also
submitted. (Appx.143) This report, dated January 30, 2006 clearly indicated that the
hedge clipper that Mr. Lowe was using was within the range of lifting that Dr. Swanson
prescribed so that Mr. Lowe could try to strengthen his shoulder. Dr. Swanson stated,

“I’ve always allowed Mr. Lowe to do limited lifting about his home and community, but



in no way does that void his disability. He has severe pain in his shoulder constantly and
is barely keeping it controlled with Percocet and Neurontin. He has severe weakness in
his shoulder and significant loss of usable motion. I have had the liberty of examining
him every 3-6 months for nearly eight years and I can tell you for certain that he is
worsening, not improving. Simply doing limited things about the home, with pain, is a
far cry from doing any work with the shoulder for an eight hour day.”

In the final paragraph of Dr. Swanson’s report he stated, “Mr. Lowe has always
complied with my instructions, has shown no history of drug diversion or overuse, has
completed every course of therapy and has undergone four shoulder surgeries.
Unfortunately, he has not had a result allowing him to be functional beyond activities of
daily living. The whole situation has caused him to be severely depressed, and the
continued harassment by his company only makes it worse. | recommend that benefits
continue, and consideration be given to increasing them, not voiding them. I also
stll‘ongly recommend that the actions of the company authorizing the videotaping be
scrutinized carefully for evidence of illegal and unethical behavior.” (Appx.144)

Pursuant to the order of the Staff Hearing Officer, a medical evaluation was
performed on May 12, 2006 by Dr. Freeman. Dr. Freeman concluded that Mr. Lowe is
capable of sedentary work with the limitation of no reaching or overhead work with his
left arm. (Appx.51)

Relator-Appellant submitted a vocational report from William Cody, a vocational
expert, on July 11, 2006. (Appx.40) This report concluded that in light of Mr. Lowe’s
physical restrictions and his age and work experience, that he was incapable of sustained

remunerative employment.



On September 5, 2006, the Staff Hearing Officer of the Industrial Commission
granted the employer’s motion to terminate permanent total disability compensation.
(Appx.36)The Staff Hearing Officer, in her decision, found that the injured worker’s
condition had. changed and that he had greater functional capacity than he testified to at
the original hearing. The Staff Hearing Officer specifically noted that Mr. Lowe had no
specialized training or special vocational skills. She further concluded that his age of 60
years old was only a moderate barrier to return to work and that given his high school
education and the ability to read, write and perform basic math well, that he could learn
new work skills and re-enter the work force. The Staff Hearing Officer never referenced
the report from Dr. Swanson, Mr. Lowe’s orthopaedic surgeon. (Appx. 36)

The Relator-Appellant filed a motion for reconsideration of the decision of the Staff
Hearing Officer, which was denied by the Industrial Commission by a two to one vote.
(Appx.33) Relator-Appellant has now filed this request for writ of mandamus, asserting
that the decision of the Staff Hearing Officer of the Industrial Commission in terminating
Mr. Lowe’s permanent total disability benefits is an abuse of discretion and should be
reversed.

Challenging the Industrial Commission’s decision, Relator-Appellant filed a
complaint in mandamus with the Court of Appeals in Franklin County, Ohio. The
Magistrate of the Tenth Appellant District of Ohio rendered a decision on May 7, 2008,
recommending‘ a denial of Relator-Appellant’s request for a writ of mandamus. (Appx.
11)

In reaching his conclusion, the Magistrate found that the Commission made a finding

of new and changed circumstances as the Relator-Appellant’s activities disclosed by the



videotaped evidence are so medically inconsistent with the relied upon disability
evidence that the activities impeach the medical evidence underlying the award. (Appx.
24)

The Magistrate further concluded that the videotaped evidence impeached the
evidence underlying the PTD award, giving the Commission authority to have Relator-
Appellant examined. (Appx.26)

However, this is not the case. The Staff Hearing Officer in her January 18, 2006 order
exercising continuing jurisdiction stated that the videotape “may have been a change in
circumstances sufficient to warrant the stopping of the Permanent and Total
Disability award." She then referred the file for an examination on the issue of whether
Relator-Appellant was capable of sustained remunerative employment.

The Magistrate stated that the issue is whether the videotaped evidence shows activity
consistent with Relator’s testimony that his pain interferes with his.ambulation, and that
he is unable to perform activities of daily living. (Appx.29)

The Magistrate also went into an analysis of the medical submitted by the Industrial
Commission and Employer on the issue of the Employer’s motion to terminate PTD.

Objection to the Magistrate’s decision was filed, however, this was overruled by the
Court of Appeals Memorandum Decision rendered on September 25, 2008. The Court of
Appeals adopted the Magistrate’s decision and denied Relator-Appellant’s request for a
writ of mandamus. (Appx.5)

On September 25, 2008, a judgment entry was issued denying the requested writ of

mandamus. (Appx.4) Relator-Appellant timely filed his Notice of Appeal from the order



of the Tenth Appellate District of Ohio to this court on October 6, 2008. (Appx.1) This
matter is before this court as an appeal of right.
ARGUMENT

First Proposition of Law:

THE INDUSTRIAL COMMISSION OF OHIO ABUSES
ITS DISCRETION WHEN IT  EXERCISED
CONTINUING JURISDICTION AS ITS DISCRETION IS
NOT SUPPORTED BY ANY EVIDENCE IN THE
RECORD AND IS CONTRARY TO LAW.

The Industrial Commission derives it power to reconsider previous decisions from

O.R.C. 4123.52.
0O.R.C. 4123.52 states:
The jurisdiction of the industrial commission and the
authority of the administrator of workers’ compensation
over each case is continuing, and the commission may
make such modification or change with respect to former
findings or orders with respect thereto, as, in its opinion is
justified. (Appx.145)

Continuing jurisdiction can be invoked only when one of these preconditions exists:
(1) new and changed circumstances; (2) fraud; (3) clear mistake of fact; (4) clear mistake
of law; or (5) error by an inferior tribunal. State ex rel. Nicholls v. Indus. Comm. (1998),
81 Ohio St.3d 454, 459, 692 N.E.2d 188.

The Industrial Commission must clearly articulate one of these prerequisites in seeking
to exercise reconsideration jurisdiction. State ex rel. Foster v. Indus. Comm. (1999), 85

Ohio St.3d 320, 707 N.E.2d 1122, State ex rel. Gobich v. Indus. Comm. (2004), 103 Ohio

St.3d. 585, 817 N.E. 2d 398.



Employer filed a motion requesting that the Industrial Commission terminate Relator-
Appellant’s PTD benefits based on the 19 minutes of videotape attached to their motion.
The issue then is whether the videotaped evidence constitutes new and changed
circumstances to allow the Industrial Commission to reopen the issue of permanent total
disability.

New and changed circumstances when considering payment of PTD can include: (1}
actual sustained remunerative employment, State ex rel. Kirby v. Indus. Comm. (2002),
97 Ohio St.3d 427, 780 N.E.2d 275; (2) the physical ability to do sustained remunerative
employment, State ex rel. Schulz v. Indus. Comm. (2002), 96 Ohio St.3d 27, 770 N.E.2d
576; or (3) activities so medically inconsistent with the disability evidence that they
impeach the medical evidence underlying the award. State ex rel. Timmerman Truss, Inc.
v. Indus. Comm., (2004), 102 Ohio 8t.3d 244, 809 N.E. 2d 15. The Staff Hearing Officer
of the Industrial Commission did not find any of these prior to her exercising continuing
jurisdiction and requiring Relator-Appellant undergo another examination by an IC
physician.

After the Staff Hearing Officer’s review of the submitted videotaped evidence,
she did not hold that it constituted new and changed circumstances to warrant continuing
jurisdiction. What she stated in her order was that the there may have been a change in
circumstances sufficient to warrant the stopping of the PTD benefits.

Continuing jurisdiction cannot be exercised indiscriminately. Possibility of error
is not an acceptable basis for exercising continuing jurisdiction. State ex rel. Royal v.

Indus. Comm. (2002), 95 Ohio St. 3d 97, 100, 766 N.E. 2d 135.



This Court has stated that it has responded to the Industrial Commission’s abuse of
discretion in invoking continuing jurisdiction. “There are now strict requirements on
what a continuing jurisdiction order must state.” State ex rel International Truck &
Engine Corp. v. Indus. Comm. (2008), 119 Ohio St. 3d 402, 2008-Ohio-4494.

“The reason for the exercise of continuing jurisdiction must be articulated
contemporaneously with the exercise of continuing jurisdiction, not belatedly. State ex
rel. Royal v. Indus. Comm, (2002), 95 Ohio St. 3d 97, 100, 766 N.E. 2d 135. An
incomplete continuing jurisdiction order cannot be rehabilitated by a subsequent order.
Id. Gobich described these three cases as “uncompromising in their demand that the
basis for continuing jurisdiction be clearly articulated.” 103 Ohio St. 3d 585, 2004-Ohio-
5990, 817 N.E. 2d 398. This rule destroys any assertion that an informal or silent
invocation of continuing jurisdiction can occur.” Id.

This equivocal finding by the SHO does not rise to the level of meeting the pre-
requisite of a change in circumnstances to warrant the exercise of continuing jurisdiction.
By her own conclusion, the SHO lacked the authority to exercise continuing jurisdiction,
and authorize another examination of Relator-Appeltlant. The Staff Hearing Officer’s
subsequent determination that there was a change in circumstance to warrant the exercise
of continuing jurisdiction was made after she exercised continuing jurisdiction.

By authorizing the examination, the Industrial Commission allowed the self-insured
employer to re-litigate the issue of permanent total disability, previously decided in 2003.
If this Court allows the Industrial Commission to conduct ongoing examinations of

injured workers, who are PTD, without satisfying the required criteria under which they

are authorized to exercise continuing jurisdiction, the flood gates will open and this



Court will be asked to re-determine all claims in which injured workers’ are receiving
permanent and total disability.

Second Proposition of Law:

THE INDUSTRIAL COMMISSION OF OHIO ABUSES
ITS DISCRETION WHEN IT TERMINATED
PERMANENT TOTAL DISABILITY AS ITS
DISCRETION IS NOT SUPPORTED BY ANY
EVIDENCE CONTAINED IN THE RECORD AND IS
CONTRARY TO LAW.

Regardiess of the Industrial Comsmission’s authority to reexamine the issue of PTD,
the evidence relied upon by the SHO does not rise to the level to support the termination
of PTD benefits. The test to be applied in determining whether the Industrial Commission
abused its discretion in terminating permanent total disability compensation, Which‘had
been previously awarded, is set forth in the Ohio Supreme Court’s decision it State ex rel.
Lawson v. Mondie Forge (2004) 104 Chio St. 3d 39, 817 N.E. 2d 880. In Lawson, the
injured worker sustained a lower back injury in 1985. He was awarded permanent total
disability in 1994, In 2001, the Bureau of Workers’ Compensation filed a motion to
terminate Mr. Lawson’s permanent total disability compensation. In support of this
motion, the Bureau of Workers’ Compensation submitted an activity spreadsheet that
contained 207 activities engaged in by Mr. Lawson from 1993 through 2001, almost all
of which were for the benefit of the Village of West Elkton, Ohio. These activities
included plowing snow, purchasing hardware and gas, truck and plow maintenance and
hauling gravel.

The BWC also submitted a surveillance videotape approximately covering a period

of time of 5 %4 hours which documented Mr. Lawson driving a dump truck and loading

10



unspecified items into the truck. There was also evidence submitted that Mr. Lawson
occasionally did some lawn mowing with both a push and riding lawn mower.

The Industrial Commission terminated Mr. Lawson’s permanent total disability
compensation based upon the above referenced evidence. Mr. Lawson filed a complaint
in mandamus in the Court of Appeals for Franklin County. The Court of Appeals found
evidence supporting the Commission’s order and denied the writ. Mr. Lawson then
appealed to the Ohio Supreme Court.

The Ohio Supreme Court reversed the decision of the Franklin County Court of
Appeals and reinstated Mr. Lawson’s permanent total disability compensation. In doing
s0, the Ohio Supreme Court set forth a three part test to determine whether payment of
permanent total disability compensation is inappropriate.

Initialty, the OQhio Supreme Court correctly noted that permanent total disability
compensation rests on a single question: Is the claimant capable of sustained
remunerative employment? Id. The Court held that payment of PTD is inappropriate
where there is evidence of (1) actual sustained remunerative employment; (2) the
physical ability to do sustained remunerative employment; or (3) activities so medically
inconsistent with the disability evidence that they impeach the medical evidence
underlying the award. Id.

In the case at bar, there is no assertion that Mr. Lowe was engaged in actual
sustained remunerative employment, or that Mr. Lowe had the physical ability to do
sustained remunerative employment. Accordingly, the issue before this Court is whether
there existed competent evidence by which a Staff Hearing Officer at the Industrial

Commission could conclude that the activities shown on the videotape are so medically

11



inconsistent with the disability evidence that they impeach the medical evidence
underlying the award.

The videotape in question is the central piece of evidence supporting the employer’s
motion to terminate permanent total disability compensation. The report of Dr. Bacevich,
which the employer submitted with its motion to terminate PTD, was based upon a
review of the videotape, not an examination of the claimant. The medical exam
performed by Dr. Freeman incorporated the videotape into its findings at the direction of
the Staff Hearing Officer. In looking at the videotape to determine what exactly it
showed, one finds the videotape in question showed surveillance of Mr. Lowe on two
dates, August 3, 2004 and June 25, 2005. The Staff Hearing Officer specifically relied
upon surveillance co;lducted on June 25, 2005 in her decision to terminate PTD. It again
must be emphasized that despite a written request by claimant’s counsel, employer’s
counsel never submitted any evidence as to how many hours of surveillance were
conducted and bghveen what dates the surveillance was conducted.

The videotape of June 25, 2005 is 88 minutes long. During these 88 minutes, Mr.
Lowe performs yard work for a total of 19 minutes. The tape shows him using an electric
hedge trimmer, which by Mr. Lowe’s own testimony weighs approximately 3 % pounds.
It also shows Mr. Lowe using a rake with weighs three quarters of a pound.

It is clear under the analysis conducted in Lawson and the subsequent cases which
have been decided by the Franklin County Court of Appeals and the Ohio Supreme
Court, that the evidence in the videotape is not even close to sufficient so as to form an

evidentiary basis to terminate permanent total disability benefits.
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In Lawson, the Ohio Supreme Court stated, “One of the most enduring (though not
often explicitly stated) misconceptions about PTD is that once it is granted, the recipient
must thereafter remain virtually housebound. This is a fallacy. PTD exempts no one
from life’s daily demands. Groceries must be purchased, meals cooked. Errands must be
run and appointments kept. Yards must be tended and the dog walked. Where children
are involved, there may be significant chauffeur time. For some, family and friends
shoulder much of the burden. Others, on the other hand lack such support, leaving the
onus of these choices on the PTD claimant.” Id.

In Lawson, the Ohio Supreme Court found that the great majority of activities of
which Mr. Lawson had performed were within his medical restrictions. The Court noted,
“This prohibition against viewing activities out of context applies even more forcefully
here. Some of the randomly large activities were beyond claimant’s restrictions. The
vast majority of the sighted activities, however, were not.” Id. The Ohio Supreme Court
then criticized the report of Dr. Duncan, who reviewed the evidence submitted by the
BWC and concluded that the claimant’s activities were outside the scope of his medical
restrictions. The Court stated, “Dr. Duncan’s report derived from evidence documenting
claimant’s activities on two days, and establishing only that on those two days claimant
engaged in some physical activity inconsistent with his medical restrictions. That does
not equate to establishing claimant’s ability to do so on a sustained basis, nor can that
ability be inferred from the other evidence, most notably the spreadsheet.” (Emphasis
added)

The Lawson case referenced the Ohio Supreme Court’s prior holding in State ex rel.

Midmark Corp v. Indus. Comm. (1997), 78 Ohio St. 3d 2, 676 N.E. 2d 73, where the

13



employer challenged the claimant’s PTD application with surveillance evidence of the
claimant walking unassisted, raking leaves and doing minor house repairs. Thé Court
noted in Midmark that these documented activities do not establish that the claimant
could do sustained remunerative employment, noting that the surveillance material
simply showed the claimant walking unassisted or doing fairly unstrenuous domestic
chores.

The Lawson decision has been applied by this Court on several occasions with regard
to the issue of termination of PTD benefits. For example, in State ex rel. Stettler v. Mid
Atlantic Canners Assoc. Inc., 2005-Ohio-5646, this Court refused to terminate PTD
benefits based upon evidence that an individual was working at a used car dealer on a
limited basis answering the telephone. This Court applied Lawson in refusing to
terminate permanent total disability benefits of a worker who was a van driver for a
school and who drove the van for a total of 60 minutes per day with his left arm. State ex
rel. Bentley v. Indus. Comm. 2005-Ohio-6755. This Court also refused to terminate PTD
of an injured worker who engaged in a very limited lawn mowing service over a period of
three years. Stafe ex rel. McDaniel v. Indus Comm. (2008), 118 Ohio St. 3d 319.

The above referenced cases dealt not only with the issues as to whether the
injured worker was employed on a sustained basis, but also dealt with whether the
evidence supported a finding that the injured worker was capable of sustained
remunerative employment. Again, it is abundantly clear that the videotaped evidence
which exists in this case does not support such a finding that the claimani would be

capable of engaging in sustained remunerative employment
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Thus, the central issue in this case is whether the videotape activity of a PTD
recipient doing yard work for 19 minutes, within his doctor’s medical restrictions,
constitutes new and changed circumstances so as to re-open the issue of further PTD
compensation. It is clear under Lawson that such evidence is grossly insufficient in this
regard. In Lawson the Ohio Supreme Court stated: “One of the most enduring (though
not often exclusively stated) misconceptions about PTD is that once it is granted, the
recipient must therefore remain virtually housebound. This is a fallacy. PTD exempts
no one from life’s daily demands. Groceries must be purchased, meals cooked. Errands
must be run and appointments kept. Yards must be tended and the dog walked. Where
children are involved, there may be significant chauffer time. For some, family and
friends shoulder much of the burden. Others, on the other hand lack such support,
leaving the onus of these choices on the PTD claimant. Supra, Lawson, 42.

The Magistrate’s attempt to distinguish Lawson from the facts in this case is
misplaced. The Magistrate would have this Court believe that Lawsorn is not controlling,
insofar as in Lawson, the injured worker was capable of sedentary employment at the
time he was awarded permanent total disability benefits, while in the instant case, the
Industrial Commission had concluded that Mr. Lowe was medically incapable of any
sustained remunerative employment at the time Mr. Lowe’s permanent total disability
application was granted.

In making this distinction, the Magistrate misconstrues the entire point of the Lawson
holding. Lawson stands for the proposition that the Industrial Commission is not going to
routinely re-visit awards granting PTD absent substantial and probative evidence that the

injured worker is capable of sustained remunerative employment. The Lawson holding
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specifically held that isolated videotape evidence of the claimant engaging in certain
physical activities or for that matter, engaging in physical activities briefly outside his or
her restrictions, would not meet this evidentiary threshold. In this case, the videotape
evidence does not indicate that the Relator engaged in any activities outside his medical
restrictions.

The Lawson case does not stand for the proposition that the termination of PTD
benefits requires the Industrial Commission to re-visit the reasons why permanent total
disability was granted in the first place. Once permanent total disability is granted, it is
the burden of the party challenging the continuation of PTD benefits to produce
substantial evidence of new and changed circumstances. A 19 minute videotape of the
claimant performing yard work does not remotely meet the burden of proof required in
Lawson. In fact, this self insured employer has consistently refused to provide Relator’s
counsel with surveillance logs indicating the time the Relator was put under surveillance.
What is known, however, is that irrespective of the length of the surveillance, it is only
19 minutes of yard work, within the Relator's medical restrictions, which formed the
basis of the Industrial Commission finding new and changed circumstances, so as to
terminate Relator’s permanent total disability compensation. This is simply not allowed
under Lawson and accordingly a writ of mandamus should issue and the decision of the
Magistrate should be reversed.

CONCLUSION

The Industrial Commission’s exercise of continuing jurisdiction and the subsequent
termination of Relator-Appellant’s permanent total disability is not supported by the

evidence in the claim file and is contrary to law.
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Based on the foregoing, it is clear that Relator-Appellant, Robert Lowe, is entitled to
a writ of mandamus ordering the Industrial Commission to vacate its previous order
terminating Relator-Appellant’s permanent total disability and to reinstate Relator-

Appellant’s permanent total disability benefits.
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State of Ohio ex rel. Robert Lowe,

" Relator,
V. : ' g No. 07AP-850

Cincinhati, Inc. and : (REGULAR CALENDAR)
Industrial Commission of Ohio,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the-decision{ of this court rendered herein on
September 25, 2008, the objections to thé decision of the magistrate is overruled, the
décision of the magistrate is approved and ad_optéd by the coﬁrt as its own, and it is the
ju,dgmént and order of this court that the requested writ of mandamus is denied. Costs
s_h'all be assessed against relator. |

| . Within three (3) days from tﬁe filing hereof, the clerk of thfs court is hereby |

ordered to serve upon all parties not in default for failure to appear notice of this
judgment and its daté of entry upon the journal.

Judgedisa L. Sadler

m

Judge PeggiiBryarit

SN  S—

Judge Susan Brown
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decision of the magistrate is approved and adopted by the court as its own, and it is the

‘judgment and order of this court that the requested writ of mandamus is denied. Costs

shall be assessed against relator.
Within three (3) days from the filing hereof, the clerk of this court is hereby
ordered to serve upon all' parties not in default for failure to appear notice of this
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State of Chio ex rel. Robert Lowe,
Relator, .
V. - L No. 07AP-850

Cincinnati, Inc., and . (REGULAR CALENDAR)
Industrial Commission of Ohio, '

Réépondents.

DECISION
Rendered on September 25, 2008

Mérk B. Weisser, fof relator.

Dinsmore & Shohl, and Gary E. Becker, for respondent
Cincinnati, Inc. . ,

~Nancy H. Rogers, Attomey General, and. Gerald H.
Waterman, for respondent industrial Commission of Ohio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

SADLER, J.
{1} Reiator, Robert Lowe ("relator"), filed this action seeking a writ of
mandamus directing respondent, the Industrial Commission of Ohio (“respondent” or "the

commission”), to vacate its order terminating permanent total disability ("PTD")

00005



No. 07AP-850 | 2

of:mpens‘atibﬁ éﬁé‘cti\}e Sepfember 5, 2006, and to enter an order reinstating PTD
compensation. |

{§2} We referred this case to a magistrate of this court pursuant to Loc.R. 12(M)
and Civ.R. 53. On May 7, 2008, the magistrate issued a decision denying the writ of
mandamus. Relator filed objections, and respondent filed 2 memorandum contra to the
objections. For the feésons that follow, we overrule relator's objeétions and adopt the
magistrate's decision. | | _

{‘[3} To summarize the .facts of this case which are gmply .set forth in the
magistrate’s decision, relator injured his shoulder while empIOYed with respondent,

Cincinnati, Inc. ("employer”), a self-insured employer under Ohio workers' compensation

laws. Relator's claim is allowed for strain/sprain I‘éﬂ shoulder, rotator cuff téar,» and .

aggravation of pre-existing érthritis of left glenohumeral joint. Relator has undergbne five
shoulder surgeries, with the last surgery being a total joint arthroplasty of the left shoulder.

{14} Reiator filed an application s%-eking PTD compensat-ion on qanuary 29,
2003. Affér a heéring, a staff hearing ofﬁcerr ("SHO") issued an order granting relator's
application effective September 27 2002. The employer’s request for repc'nsideration of
the SHO order was denied. We dénied the employer's req-L;est for a Writ of mandamus
seeking vacation of the order awarding PTD comp'ensation. State ex rel. Cincinnati, Inc.-
v. Lowe, Franklin App. No. 04AP-241, 2005-Ohio-516. The Supreme Court of Ohio
affimmed. State ex rel. Cincinnati, fnc. v. Lowe, 109 Ohio St.3d 80, 2006-Ohio-1927, 846
N.E.2d 25.

{5} On November 1, 2005, the employer Vmoved to terminate PTD

compensation and for a declaration of overpayment. In support of this motion, the
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employer offered videotapes of surveillance conducted on relator on August 3, 2004 énd

June 25, 2005. The videotape shows relator using a power mower, using a hedge
trimmer with both his right and left-arms, and holding the trimmer in his left hand while
using a rake with his rightlarm to scrape"cuftings off the trimmer.

{§6} On October 5, 2005, 'Bemard B. Bacevich, M.D., reviewed the videotape at
the employer's réquest. Dr. Bacevich had examined relator in 2003.as part of the initial
application for' PTD compensation, and had reported ‘as his -opinion that relator was
'capabie of engaging in sustaiﬁed remuneratiQe employment at that time performing
‘sedentary work using only his 'right am. Upon his reQiew of the videotape, Dr. Bacevich:

prepared an additional report stating his opinion that the videotape showed that 'relatdr
had capabilities beyond that which.had been.shown in his 2003 examination, and that
relator was capable of engaging in sustained remunerative employme-nt performing light
to medill.:m-'work.

{97} On January 3, 2006, an SHO, issued an interlocutory order finding that the
videotape evidence offered by the employerlwas sufficient to demonstrate the possibility
that there had been :a change in circumstances that could warrant termination of PTD
compensation. The SHO ordered an examination to include both a physical examination
and a review of the videotaped evidence. That examination was conducted on May 12,
2006, by Andrew Freeman, M.D. Dr. Freeman concluded thét the conditions allowéd in
the claim had reached maximum medical improvement ("MMI"), and that relator was
capable 6f performing sedentary work with no reaching or overhead work using his left

am.
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{48} After a September 8, 2006 heafing, an SHO issued an order granting the
employer's motion to terminate PTD compensation. PTD compensation was terminated
as of the date of the hearing, and no overpayment was declared. The SHO concluded
that the videotape evidence was sufficient to find that a change in circumstahoes had
occurred since the time of the PTD e‘omp.énsation finding, and that the videotape showed
that relator had greater functional capacity than he had testified at the original hearing.
The SHO then concluded that relater was capable of sustained remunerative
employment, and- thus terminafion of PTD compensation Qvas ‘warranted. On. April 6,
2007, the commission, by a 2-1 vote, denied relator's request for reconsideration of the
SHO's order. Relator then_ filed this action.

{19 In his decision, the magistrate concluded that the commission did not abuse
its discretion in ﬁnding;:.-(I)'t_hat a change in circumstances had occﬁrred justifying . the

commission's éxercise of continuing jurisdiction over relator's PTD claim, and (2) that

.bésed on the‘ evidence, relator's PTD compensation should be terminated. Relator's

objeétions to the magistrate's decision relate to the finding that a change in circumstances

had occurred that allowed the commission to exercise continuing jurisdiction.

{410} The ‘require;r-nents for the commission to exercise continuing jurisdiction
over a PTD claim are: (1) new and changed circumstances, (2) fraud, (3) clear mistake of
fact, (4} clear mistake of law, or (5) error by an inferior tribunal. Stafe ex rel. Gobich v.
indus. Coemm., 103 Ohio St.3d 585,_2004-0hi0-5990, 817 N.E.2d 398. Evidence arising
after a PTD award that a claimant is engaged or can engage in sustained remunerative

employment is a new and changed circumstance that can justify the commission's
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exercise of continuing jurisdiction. Stafe ex rel. Alesci v. Indus. Comm., 97 Ohio St.3d
210, 2002-Ohio-56932, 777 N.E.2d 835. -

{§11} Evidence that a claimant is.capablle of suStained remunerative em.ployment
such-that continued payment of PTD compensation is not appropriate includes: (1) actual
sus_tained remunerative employment, (2) the physical -ability to performl sustained
remunerative erhployment, or {3) activities so medically inconsistent with the disability
evidence that they impeach the.-medical evidence underlying the award. Sfate ex rel.
Lawson v. Mondie Forge, 104 Ohio St.3d 39, 2004-Ohio-6086, 817 N.E.2d 880. '

{12} The magistrate concluded that the commiSsion's finding was based on the

- third factor in Lawson — that the evidence from the videotape was so medically

inconsistent with the evidence offered in support of the initial PTD award as to impeach
the credibility of the medical evidence underlying the award. The.magistrate examined
the SHO's order, in which the SHO cited evidence that had been provided in support of
the initial PTD award, specifically relato.f‘-s testimony that the painA he was experiencing
was so severe that it interfered with his abiiity to ambulate, and that he required
assistance with activities of daily living, including dressing and feeding. The SHO's order
then discussed the videotape evidence and concluded that it showed that relator was not
suffering from pain so severe that it interfxéréd with his ambulation and with his ability to
perform activities of daily living. Thus, the magistrate concluded that the SHO order
properly cited some evidence to support the conclusion that a change in circumstances
had occurred that justified the commission's exercise of continuing jurisdiction.

{§13} in his objections, relator disagrees with the magistrate's eonclusion that the

videotape evidence showed change circumstances supporting the exercise of continuing
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jurisdiction. Relator argues that the activities shown on the videqtape wére within the
. medical restrictions that had been placed on him by his physiciaﬁ, and therefore could not
form the basis for the conc_:lusion that a change in circumstances had occumred. See, e.g.,
Lawson, supra, in which the court held that surveillance showing a claimant engaging in
limited activities that were arguably .incons'istént with his medical restrictions was not
sufficient to termin_ate PTD compensation.

{{14} However, the magistrate’s decisioﬁ was -not-‘.br.:lsed on the conclusion that
the videotape eviderice showed relator-engaging in activities that were inconsistent with
his medical restrictions. Rather, the magistrate's decision was based on the conclusion
that the videotape showed., relato_r engaging in activities that were inconsistent with his
testimony in support of his initial claim for PTD compensation , in which he testified that
he was experiencing pain so severe that‘ it interfered with his-ambulation and with his
berformance of activities of daily living. Having reviewed the evidence, we agree with the
niagistrate's decision that there was some evidence to support the ooﬁclusion that there

' had been a change in circumstances justifying the commission's exercise of continuing
_jurisdiction.

{f15} Consequently, having considered relator's objections, and having
independently reviewed the magistrate's decision, we overrule relator's objections to the
magistrate’s decision, and adopt the magistrate's decision as our own.

Objections overruled,
- writ denied.

BRYANT and BROWN, JJ., concur.
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IN MANDAMUS

In this original action, relator, Robert Lowe, requests a writ of mandamus

ordering respondent Industrial Commission of Ohio ("commission") to vacate its order

terminating permanent total disability ("PTD") compensation effective September 5,

2006, and to enter an order reinstating PTD compensation.
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Findings of Fact:

1. On November 13, 1998, relator injured his left shoulder while employed
as a "laser assembler” for respondent Cincinnati, inc. ("employer"), a seEf—insured
employer under Ohio's workers' compensation laws.

2. The industrial claim is allowed for "strain/sprain ieft shoulder; rotator
cuff tear; aggravation of pre-existing arthritis of left glenohumeral joint,” and is assigned
claim number 98-593871.

3. Relator has undergone five left shoulder surgeries. The first four
surgeries were performed by orthopedic surgeon Jim Swanson, M.D. The fifth surgery
was a total joint arthroplasty of the left shoulder performed on August 21, 2001, by a Dr.
Kim. |

4. On September 27, 2002, relator was seen and examined by Dr.
Swanson who took over relétor's care after Dr. Kim moved to a ﬁew location.

5. lﬁ his September 27, 2002 office note, Dr. Swanson stated:

Tﬁe left shoulder continues to be painful and sfiff despite the

arthroplasty. * * * Mr. Lowe doesn't feel he 'is capable of

working with his shoulder. He can do a few light things

around the house, but once he starts anything involving

repetition or lifting his pain worsens. He still uses pain
medicine intermittently. * * *

LI

* * * HE MEETS THE CRITERIA OF CHRONIC IN-
TRACTABLE PAIN REQUIRING NARCOTICS FOR
CONTROL. ***

| do not recommend ever returning to work. MMI status has
been achieved effective 9-27-02. 28% Upper Extremity
Permanent Partial [mpalrment is present according to the
AMA Guides to Impairment, 57 edition. (Equivalent to 17%
whole person). * * * He will require twice yearly visits to me
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to refill ‘pain medication and monitor for signs of prosthetic
loosening or infection. The total joint will need to be routinely
followed with yearly x-rays of the shoulder.

(Emphasis sic.)
6. On January 29, 2003, relator filed an application for PTD compensa- |
tion. In support, relator submiited Dr. Swansén's September 27, 2002 office note.
7. On April 30, 2003, at the employer's request, relator was examined by
_Bernard B. Bacevich, M.D., who reported:

it is my opinion that the allowed conditicns in this claim do
not preclude this man from engaging in any sustained
remunerative employment. It is my opinion that this man is
capable of performing work in a sedentary level but onty with
use of his right arm. It is my opinion that he has to be in a
position where he does not use his leftarm. ** *

Based upon the Fifth Edition of the AMA Guides to the
Evaluation of Permanent Impairment. This man would have
a 47% impairment of the left shoulder which equates to a
28% impairment of the whole person. * * *

8. On May 15, 2003, at the commission's request, relator was examined
by Steven S. Wunder, MD who reported:

Based upon the AMA Guides to the Evaluation of Permanent
Improvement [sic], fourth edition, for the diagnoses of left
shoulder sprain/strain, rotator cuff tear, and aggravation of
pre-existing arthritis of the left glenohumeral joint, he would
have a 27% impairment to the whole person. The rationale
behind this would be a 22% upper extremity impairment from
the range of motion tables. The range of motion was less
than noted by Dr. Swanson, but | could not tell if this was
due to pain or more confractures since his last visit. He
would have a 30% upper extremity impairment from Table
27, page 61 for an implant arthroplasty. The 30% combines
with the 22% using the Combined Values Table for a 45%
upper extremity impairment, which equates to a 27%
impairment to the whole person.

** * He would have functional capacities using the right arm
only in the realm of sedentary to light. He could use the left
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arm for no more than 2 to 3 pounds of liting and primarily as
a helper. He has no functional restrictions with the right arm,
axial skeleton or lower extremities. * * *

9. Dr. Wunder also completed the physical strength rating fon*h on
May 15, 2003. On the form, Dr. Wunder indicated that relator is capable of performing
| sedentary work. |

10. Following an October 1, 2003 hearing, a staff hearing officer ("SHO")
issued an order granting PTD cbmpensation starting September 27, 2002, the date of
Dr. Swanson’s office note. The SHO explained: | |

The injured worker was examined by Dr. Wunder at the
request of the Industrial Commission with respect to the
allowed orthopedic conditions in the claim. Dr. Wunder
opined that the injured worker has reached maximum
medical improvement and has a resulting 27% whole person
permanent impairment. Dr. Wunder completed a physical
strength rating form which he attached to his medical report
wherein he indicated that the injured worker is capable of
physical work activity at a sedentary level.

The employer submitted the medical report of Dr. Bacevich
for consideration. Dr. Bacevich essentially agreed with the
opinion of Dr. Wunder and opined that the injured worker
has a 28% whole person permanent impairment considering
the allowed conditions. He also opined that the injured
worker would be capable of performing sedentary employ-
ment provided that he not perform any work activity with the
left upper extremity.

The injured worker testified at hearing that he continues to
suffer from pain despite four surgical procedures on his left
shoulder. The injured worker testified that the pain that he
experiences is so severe that it interferes with his ability to
ambulate as well as his ability to concentrate, The injured
worker further testified that he is unable to take care of his
activities of daily living and needs help from his wife in
dressing and feeding. The injured worker further testified that
he attempted a return to work in July, 2002 as a security
guard, but was unable to continue to perform the job dutles
as a result of his difficulty with walking and pain.
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The injured worker submitted the office notes of his treating
physician, Dr. Swanson, for consideration. Dr. Swanson
opined on 09/27/2002 that the injured worker is unable to
perform employment as a result of the allowed conditions.

The Staff Hearing Officer finds that the injured worker is
unable to return to his former position of employment and is
incapable of engaging in any other form of sustained
remunerative employment considering the severity of his
medical impairment in combination with the resuitfing pain
from which he suffers as a result of the allowed conditions.
Therefore, the injured worker's application for permanent
and total disability compensation is granted.

This order is based on the office note of Dr. Swanson dated
09/27/2002 and the injured worker's testimony at hearing.

11. On December 17, 2003, the commission mailed an order denying the
employer's request for reconsideration of the SHO's order of October 1, 2003.

12. On | Novembér' 1, 2005, the employer moved to terminate PTD
compensation and for a declaration of an overpayment beginning August 3, 2004. In
support of its motioh, the employer submitted surveillance videotapes of retator
performing yard work at his residence on August 3, 2004 and June 25, 2005.

13. Earlier, on October 5, 2005, at the employer's request, Dr. Bacevich
reviewed the videotaped evidence and issued an "Addendum Report," stating:

| had initially performed an Independent Medical Exam-
ination on Robert Lowe on April 30, 2003 and have now
been sent a videotape of Robert Lowe dated 08/03/04 and
06/25/05. My review of the videotape shows that on 08/03/04
he was at an ATM machine and then walked over to his car
but could easily open and close the door using his left arm.
The tape then showed him using a power mower which had
to be pushed and pulled and he was using this with both
arms, again without any visible signs of difficulty in using his
arms. He would push and pull this repetitively, move it
around trees, and not show any evidence of difficulty. At
times he would use a single arm and pull the mower
backwards with his right arm but he would be swinging his
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left arm, again, without any evidence of difficulty. At the end
of the grass cutting session he did put his mower away in to
a garage area. He appeared to be very hot and sweaty. The
video ended when he walked up and was talking with an
older man and went down to sit on a porch. The next section
of the video was from 06/25/05 when it begins with him
picking up a hedge clipper with his left arm and not showing
any signs of difficulty. The video, at times, would show him
using the hedge cutter with his right arm and other times he
wouid use it in both arms. He would then use a rake to clear
the debris from the top of the bushes. He would have his
right arm at the proximal part of the handle and his left arm
down lower and would be pulling backwards quite forcefully
and vigorously and, again, this showed no evidence of any
difficulty or pain. During these maneuvers his left arm would
be raised forward to the 90-degree position. At other times,
he was seen holding the trimmer in his left arm using the
rake in his right arm to scrape off the cuttings and other
times he would use both arms on the rake. There were
several episodes where he could easily pick up the hedge
clippers with his left arm. During all of these movements
[tlhere is no evidence to indicate that he was experiencing
pain. This video demonstrated that he had full normal motion
of the shoulder in various positions with the arm at or below
shoulder level. The video did not demonstrate any activities
where he had to reach in the completely overhead position.

SUMMARY AND OPINIONS:

Based upon reviewing this video, this man demonstrated
physical capabilities that were much different than the * * *
findings on my examination on Aprit 30, 2003. On my
examination he had exquisite pain in the shoulder on
afttempts at range of motion and had very severe guarding.
His pain was also aggravated by even bending the elbow
whereas in the video he did not have any apparent difficulty
with the shoulder even with bending activities at the elbow,
lifting a hedge clipper, or using a hedge clipper or a rake.
Based upon review of this video, this man has either had a
miraculous recovery between 04/30/03 and the first portion
of the video dated 08/03/04 or that he was demonstrating
~marked symptom magnification during my examination.
Based upon the recent video of 06/25/05, this man can
certainly use his left arm for many activities which are fairly
strenuous in that he could use it for pushing and pulling a
lawn mower and also use it in cutting hedges and using a

oulie
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rake. Based upon this video, it is certainly my opinion that
this man is capable of gainful sustained remunerative
employment and my opinions rendered in my report are no
longer valid. This man is capable of using his left arm for
repetitive activities certainly below the shoulder level. He is
* capable of cutting grass, capable of using a hedge trimmer,
and capable of raking. This video does not support the fact
that this man has been granted permanent total disability
~ benefits. This man can perform light o medium work.

14. On January 3, 2006, an SHO issued an interlocutory order stating:

The Staff Hearing Officer finds that the employer has
presented sufficient evidence to demonstrate that there may
have been a change in circumstances sufficient to warrant
the stopping of the Permanent and Total Disability award.
Therefore[,] the Staff Hearing Officer refers the file to the
medical section for an examination on the issue of whether
the injured worker is capable of performing sustained re-
munerative’ employment. The examining physician is in-
structed to examine the injured worker and to review the
video tape evidence submitted by the employer.

After the completion of the examination[,] the matter is to be
reset before a Staff Hearing Officer on the employer's motion
filed 11/01/2005.

15. On May 12, 2006, at the commission's request, relator was examined
by Andrew Freeman, M.D., who reported:
HISTORY OF PRESENT ILLNESS: * **

He is right-hand dominant. He is unlimited in terms of sitting
and standing and walking, but he can only drive using his
right hand only and only uses his left hand and arm to steady
the wheel. He states that he can only lift 3 to 5 pounds with
the left hand and arm and can lift up to 20 pounds with the
right arm. He states that he is unable to do dishes, cook, and
make a bed. This is because of his left shoulder symptoms.
He is able to dress himself and perform personal hygiene
tasks. At this point, he made a point of stating that he does
have occasional days where he can do this such as the day
when he was filmed without his knowledge in June of 2005.

L
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PHYSCAL EXAMINATION:

* % ®

LEFT SHOULDER: There was no visible swelling or
deformity in the shoulder joint. The drop arm test could not
be performed. There was diffuse tenderness over the AC
joint, deltoid, biceps tendon insertion and all other areas
tested in the shoulder region. There was mild crepitus with
active motion. There was a 17 cm healed anterior scar from
a prior shoulder surgery. The Jobe's test and the anterior
drawer test could not be performed due to pain.

* k *

DISCUSSION: Robert Lowe has allowed conditions from a
single claim being evaluated in this report. The left shoulder
conditions are still symptomatic.

OPINION: Based solely on the allowed conditions listed in
the claims reviewed, and considering only the physical
conditions aliowed:‘
1. These allowed conditions. have reached MMI.

2. Based on the American Medical Association's Guides to
the Evaluation of Permanent Impairment — 5 Edition, the
whole person impairment for the allowed physu:al conditions
in the claim is 20%. * * *

16. On May 12, 2006, Dr. Freeman completed a physical strength rating
form. On the form, Dr. Freeman indicated that relator can perform "sedentary work."
He added "no reaching or overhead work with the left arm."

17. Foliowing a September 5, 2006 hearing, an SHO issued an 6rder
granting the employer's November 1, 2005 motion to terminate PTD compensation to
the extent that F’TD compensation was terminated as of the September 5, 2006 hearing
date and no overpayment was declared. The SHO's order explains:

It is the order of the Staff Hearing Officer that the employer's

motion, filed 11/01/2005, is granted. The employer's motion
requests that the payment of permanent and total disability
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compensation be terminated due to a change in circum-
stances subsequent to the order granting permanent and
total disability that demonstrate that the injured worker is
capable of sustained remunerative employment.

The Staff Hearing Officer finds that by Industrial Commission
order dated 10/01/2003 the injured worker was awarded
benefits for permanent and total disability. In granting per-
manent and total disability the Staff Hearing Officer stated:

"The injured worker testified at hearing that he continues io
suffer from. pain despite four surgical procedures on his left
stioulder. The injured worker testified that the pain that he
experiences is so severe that it interferes with his -ability to
ambulate as well as his ability to concentrate. The injured
worker further testified that he is unable to take care of his
activities of daily living and needs help from his wife in
dressing and feeding. The injured worker further testified that -
he attempted to return to work in July, 2002 as a security
guard, but was unable to continue to perform the job duties
as a result of his difficulty with walking and pain.” '

The employer has submitted videotape evidence of the
injured worker performing yard work outside of his home.

- The videotape evidence is compiled on two. dates. The Staff
Hearing Officer finds that the activities recorded on
06/25/2005 are the most compelling. The videotape on
06/25/2005 shows the injured worker using both arms and
hands to trim. bushes using hedge clippers. The videotape
on that date also shows the injured worker using both hands
and arms to hold a rake which he is rapidly and forcefully
moving back and forth to remove debris from the tops of
bushes.

The Staff Hearing Officer finds that the videotape evidence is
sufficient evidence to demonstrate that a change in circum-
stances has occurred since the time of the initial permanent
and total disability finding. The original permanent and total
disability order memorialized the injured worker's testimony
that his pain is so severe that it interferes with his ability to
ambulate. The order further recorded the injured worker's
testimony that he is not able to take care of his activities of
daily living and that the injured worker needs help from his
wife in dressing and feeding. The Staff Hearing Officer finds
that the videotape evidence clearly demonstrates that the
allowed conditions in this claim would not so severely restrict
the injured worker's functional capacity as to limit his abilities
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to participate in the activities of daily living or to prevent the
injured worker from performing the activities of dressing and
feeding. The Staff Hearing Officer finds that the Staff
Hearing Officer relied upon the injured worker's testimony
that he was not able to perform the activities of daily fiving,
including dressing and feeding and that he had a limited
ability to walk due to pain in finding that the injured worker
was permanently and totally disabled. The Staff Hearing
Officer finds that the videotape demonstrates that the injured
worker's condition has changed since the original Permanent
and Total Disability hearing and that the injured worker has
greater functional capacities than he testified to at the
original hearing.

The Staff Heaﬁng Officer therefore finds that the change in
circumstances makes it appropriate to reconsider the issue
of permanent and total disabitity in this claim.

The employer submitted the 10/05/2005 report of Bemard
Bacevich, orthopedic surgeon. Dr. Bacevich's report is an
addendum report to his report dated 04/30/2003. Dr.
Bacevich reviewed the videotape evidence compiled on
08/03/2004 and 06/25/2005. In his report[,] Dr. Bacevich
recounts the activity viewed in the videotape. Dr. Bacevich
advised that the video showed the injured worker walking,
pushing and pulling a lawn mower, picking up a hedge
clipper with the left arm, using the hedge clipper with the
+ right arm or with both arms, using a rake to clear debris from
the tops of bushes, and pulling backwards quite forcefully
and vigorously. Dr. Bacevich advised that the injured worker
performed- these activities with no indication that he was

experiencing pain. Dr. Bacevich opined, based upon the-

video of 06/25/2005, that the injured worker can use his left
arm for many activities which are fairly strenuous. He further
opined, based upon the video, that the injured worker is
capable of gainful sustained remunerative employment. Dr.
Bacevich opined, based upon the video that the injured
worker is capable of performing light to medium work.

Dr. Andrew Freeman, occupational medicine, evaluated the
injured worker on 05/12/2006 at the request of the Industrial
Commission. Dr. Freeman reviewed medical evidence on
file, took a history from the injured worker, examined the
injured worker and reviewed the videotape evidence. Dr.
Freeman noted that the injured worker is right hand
dominant. The injured worker advised Dr. Freeman that he is

A XAYASeTaY
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unlimited in terms of sitting, standing and walking. The
injured worker further advised that he is able to drive with his
right hand, using his left hand and arm only to steady the
wheel. He further advised that he is able to lift only three to
five pounds with the left hand. The injured worker further
advised that he is not able to do dishes, cook or make a bed

because of his left shoulder symptoms. The injured worker -
further advised that [he] is able to dress himself and perform

personal hygiene tasks.

Dr. Freeman reviewed the 06/25/2005 videotape. ODr.
Freeman advised that during the segment of video the
injured worker was seen to use both hands to operate a
hedge clipper; was seen to move both arms in a rapid
fashion; was seen using a rake in his yard; and was seen to
reach to connect and disconnect his hose. Dr. Freeman
advised that the injured worker performed these activities
with no physical evidence of pain such as grimacing. Dr.
Freeman's examination findings are contained in his report.
Dr. Freeman advised that the injured worker has reached
maximum medical improvement for each of the conditions
that are recognized in his industrial claim. On the physical
strength rating form that is attached to his report[,] Dr.
-Freeman indicated that the injured worker is capable of
" sedentary work with no reaching or overhead work with the
left arm.

The Staff Hearing Officer finds the injured worker has
reached maximum medical improvement for each of the
conditions that are recognized in his industrial claim. The
Staff Hearing Officer further finds, based upon the reports of
Dr. Bacevich and Dr. Freeman, that the injured worker
retains the physical functional capacity to perform employ-
ment activities that are sedentary in nature.

The Staff Hearing Officer finds that the injured worker is 60
years of age with a high schoo! education and work history
which involved employment as an assembler, a machine
operator, an inspector and an administrative assistant. The
Staff Hearing Officer further finds that the injured worker is
able to read, write and perform basic math well. The Staff
Hearing Officer further finds that the injured worker has no
specialized training or special vocational skills.

The Staff Hearing Officer finds that the injured worker's age
of 60 years is a moderate barrier to the injured worker with
regard to his ability to return to and compete in the work

00024
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force. The Staff Hearing Officer further finds, however, that
age alone is not a factor which absolutely prevenis any
person from returning to work: The Staff Hearing Officer
further finds that the injured worker's high schooi education
and ability to read, write and perform basic math well are
assets to the injured worker with regard to his ability to return
to work. The Staff Hearing Officer further finds that these
same factors would be assets to the injured worker with
regard to his ability to learn the new work skills, work rules
“and work procedures necessary to perform some other type
of employment. The Staff Hearing Officer further finds that
the injured warker's skilled work history, which involves
employment as-a machine builder and an exiruder operator,
is evidence that the injured worker has the intellectual
capacity to learn to perform at least unskilled and seriskifled
employment in the future. The Staff Hearing Officer further
finds that the injured worker's twelfth grade education and
ability to read, write and perform basic math well should
provide the injured worker with academic levels that are
sufficient for the performance of many entry level occupa-
tions. The Staff Hearing Officer, accepting the opinions of Dr.
Bacevich and Dr. Freeman and relying upon the videotape
evidence, finds that the injured worker retains the physical
functional capacity to perform employment activities that are
sedentary in nature with no reaching or overhead work with
the left arm. The Staff Hearing Officer finds that the injured
worker can perform employment activities which require
exerting up to ten pounds of force occas;onally and/or a
negligible amount of force frequently to lift; carry, push, pull
or otherwise move.objects. The Staff Hearing Officer further
finds that the injured worker is able to perform work which
requires sitting most of the time but may involve walking or
standing for brief periods of time as long as this work does
not require reaching or overhead work with the left arm.

The Staff Hearing Officer therefore finds that the injured
worker is capable of performing sustained remunerative em-
ployment and is not permanently and totally disabled. The
Staff Hearing Officer finds that facts and circumstances have
changed since the 10/01/2003 [order] which awarded per-
manent and total disability. The Staff Hearing Officer finds
that the injured worker is no longer permanently and totally
disabled. Therefore[,] the payment of benefits for permanent
and total disability, is terminated effective 09/05/2006, the
date of this hearing.

00029
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This order is based upon Industrial Commission order dated

10/01/2003, the report of Dr. Bacevich dated 10/05/2005, the

report of Dr. Freeman dated 05/12/2006 and the videotape

evidence on file.

18. On April 8, 2007, the three-member commission, one member
dissenting, mailed an order denying relator's request for reconsideration of the SHO's
order of Septefnb‘er 5, 2006.

19. On October 16, 2007, relator, Robert Lowe, filed this mandamus

action.

- Conclusions of Law:

The main isSue is whether the commission abused its discretion in finding
a change of circumstances justifying the exercise of its continuing jurisdiction over its
prior PTD award.

Finding that the commission did not abuse its discretion in finding a
change of circumstances justifying the exercise of its continuing jurisdiction over its prior
PTD award, it is the magistrate's decision that this court deny relator's request for a writ
of mandamus, as more fully ekplained below.

The lifetime nature of a PTD award does not mean that it is immune from
later review. State ex rel. Smothers v. Mihm (1994), 69 Ohio St.3d 566, 567-568. If, for
example, the commission learns that the claimant is working or engaging in activity
inconsistent with his PTD status, the commission can use its continuing jurisdiction
under R.C. 4123.52 fo reopen the matter. Id.

Continuing jurisdiction is not unlimited. its prerequisites are: (1) new and

changed circumstances; (2) fraud; (3) clear mistake of fact; (4) clear mistake of law; and
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(5) error by an inferior tribunal. State ex rel. Gobich v. Indus. Comm., 103 Ohio St.3d
585, 2004-0hioc-5990.

Discovery of evidence subsequent to a PTD award that a claimant is or
can engage in sustained remunerative employment is a new and changed circumstance
warranting the exercise of continuing jurisdiction. Stafe ex rel. Alesci v. Indus. Comm.,
97 Ohio St.3d 210, 2002-Ohio-5932, citing Smothers.

In State ex rel. Lawson v. Mondie Forge, 104 Ohio St.3d 39, 41, 2004-
Chio-6086, a cése heavily discussed by the parties, the court states:

PTD pivots on a single question: Is the claimant capable of

sustained remunerative employment? Stafe ex rel

Stephenson v. Indus. Comm. (1987), 31 Ohio St.3d 167, 31

OBR 369, 509 N.E.2d 946. Payment of PTD is inappropriate

where there is evidence of (1) actual sustained remunerative

employment, Stafe ex rel. Kirby v. Indus. Comm., 97 Ohio

St.3d 427, 2002-Ohio-6668, 780 N.E.2d 275; (2) the physical

ability to do sustained remunerative employment, Stafe ex

rel. Schultz v. Indus. Comm., 96 Ohio St.3d 27, 2002-Ohio-

3316, 770 N.E.2d 576; or (3) activities so medically in-

consistent with the disability evidence that they impeach the

medical evidence underlying the award. See Stafe ex rel.

Timmerman Truss, Inc. v. Indus. Comm., 102 Ohio St.3d
244, 2004-0hio-2589. 809 N.E.2d 15, §] 26.

Id. at [16. (Emphasis sic.)

Here, the commission's finding of a new and changed circumstance is
premised upon Lawson's third criteria—that relator's activities disclosed by tﬁe
videotaped evidence are so medically inconsistent with the relied upon disability
evidence that they impeach the medical sevidence underlying the PTD award.

The SHO's order of October 1, 2003 awards PTD compensation based |
upon a finding that the industriall injury alone prohibits a return to any sustained

remunerative employment without reference to the nonmedical factors. See Ohio
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Adm.Code 4121-3-34(D)(2)(a). The SHO's order states reliance upon Dr. Swanson's
September 27, 2002 office note and relator's hearing testimony.

In her order of September 5, 20086, the S’HO. found that the June 25, 2005
videotape impeaches relator's October 1, 2003 hearing testimony as memorialized by
the SHO's order of Ociober 1, 2003. The SHO quoted that portion of the SHO's order of
October 1, 2003 that memorializes relator's hearing testimony that was found to have
been impeached:

"The injured worker testified at hearing that he continues to

suffer from pain despite four surgical procedures on his left

shoulder. The injured worker testified that the pain that he

experiences is so severe that it interferes with his ability to

ambulate as well as his ability to concentrate. The injured

worker further testified that he is unable to take care of his

‘activities of daily living and needs help from his wife in

dressing and feeding. ** *"

Following the quotation, the SHO explains how the June 25, 2005
videotape impeaches relator's hearing testimony. The SHO found that the videotape
shows that relator no longer suffers a pain so severe that it interferes with ambulation
and he is no longer unable to perform activities of daily living such that he needs help
from his wife in dressing and feeding. Thus, the SHO found a change of circumstances
indicating relator now has greater functional capacities than he testified to at the original
hearing.

The SHO's order of September 5, 2006 specifically identifies what the
June 25, 2005 videotape shows that impeaches relator's testimony underlying the PTD |
award, The videotape shows relator "using both arms and hands to trim bushes using

hedge clippers.” !t shows relator "using both hands and arms to hold a rake which he is

rapidly and forcefully moving back and forth to remove debris from the tops of bushes."
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Significantly, relator does not claim that the SHO's order of June 25, 2005
inaccurately describes what the videotape shows. Moreover, having independently
réviewed the videotaped evidence, this magistrate finds that thé SHO's order accurately
describes what the videotape shows.

This magistrate concludes that the videotaped evidence is indeed some
evidence supporting the SHO's finding that relator's hearing testimony is impeached by
the videotaped evidence.

Contrary to what relator suggests here, concluding that the videotaped
evidence impeaches relator's hearing testimony, thus giving rise to continuing
jurisdiction, is not tantamount to stating that relator's performance of yard work is the
some evidence that relator is capéble of perfo'rming. sustained rémunerative
employment.

The videotaped evidence impeaching the underlying evidence supporting
the PTD award gave the commission authority to have reiatOr examined by Dr. Freeman
to determine relator's current status,

Following thé commission's finding of change of circumstances, it
evaluated the current medical evidence and analyzed the nonmedical factors. Relying
upon Dr. Bacevich's October 5, 2005 addendum report and Dr. Freeman's report, the
SHO concluded that relator retains the physical functional capacity to perform sedentary
work. Parenthetically, this finding contrasts with the commission’s previous fihding that
the industrial injury aione produced PTD. The commission then analyied the non-

medical factors.
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Qther than his ﬂchallenge to the exercise of continuing jurisdiction, relator
does ndt challenge here the commission's determination of his current PTD status, i.e.,
its reliance upon the October 5, 2005 report of Dr. Bacevich and the May 12, 2006
report of Dr. Freeman. Nor does relator chailenge the commission’s analysis of the
non-medical factors in determining current PTD status. Clearly, the commission's
continuing jurisdiction gave it authority to adjudica;e relator's current status resulting in
the términ,ation of PTD compensation effective the date of the hearing.
While the Lawson case explaihs, many of the legal concepts pertinent
here, relator's reliance upon Lawson to compel a writ of mandamus is misplaced.
In Lawson, Donald E. Lawson was awarded PTD effective in 1994 after
. the commission concluded that the low-stress sedentary jobs to which his conditions
limited him were foreclosed to anyone with his lack of skills and education. .Thereafter,
in 2001, the Ohio Bureau of Workers' Compensation ("bureau™) conducted a‘n-
investigation which produced an "activity spreadsheet” thét contained 207 activities
engéged in by Lawson from 1993 through 2001. The bureau also produced video
surveillance. |
In Lawson, the court observed that none of the 207 confirmed activities on
the activity spreadsheet contain sufficient information to conclusively establish that any
of them conflicted with Lawson's réstrictions. Id. at j24.
While the predominant activity on the spreadsheet was refuse disposal,
there was no evidence that Lawson did anything other than drive a truck—an activity

within his sedentary restrictions.
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Regarding the videotape, surveillance log, and resident affidavits, while
that evidence.did show some activity inconsistent with Lawson's medical restrictions, it
was deemed irrelevant by the court absent evidence that Lawson could do it on a
sustained basis. Id. at 127.

The Lawson court was also critical of Dr. Dunkin‘sl report that was
premised upon Lawson's activities on two days ‘demonstrating some physical activity
inconsistent with his medical restrictions. The court found that the activity did not
equaté to. establishing Lawson's ability to do so on a sustained basis.

Given the court's conclusion that the evidence failed to show that Lawson
engaged in significant activity inconsistent with his medical restrictions, the Lawson
Vcourt issued a writ of mandamus ordering the commission to reinstate Lawson's PTD
award. -

Two things distinguish this case from the Lawson case: (1) the
commission's initial determination that the industrial injury prohibits all sustained
remunerative employment, and (2) the commission's reliance upon relator's hearing
testimony. Of the two, relator's hearing testimony, as memorialized in the order, is the
most significant.

Apparently, it was relator's hearing testimony that persuaded the
commission to rely upon Dr. Swanson's September 27, 2002 opinion that relator was
precluded from any sustained remunerative employment and to reject the reports of
Drs. Wunder and Bacevich who opined that relator was capable of sedentary
em_ployment. That is, relator's hearing testimony that his pain interfered with ambulation

and that he was unable to perform activities of daily living without assistance from his

00028



No. 07AP-850 19

wife persuaded the commission to rely upon Dr. Swanson's opinion that the industrial
injury precludes all sustained remunerative employment.

In Lawson, the issue for the court was whether the listed spreadsheet
activitiés were inconsistent with the underlying medical determination that Lawson was
medicaily ,ablé to perform sedentary employment. Here, the issue is whether the
videotaped evidence shows activity inconsistent with relator's testimeny that his pain
interferes with ambulation and that he is unable to perform actiVities of daily living. That
is, relator's claim to PTD status is premised upon alleged resfrictions much greater in
severity than ihe sedentary Iimitationé sustained by Lawson.

Accordingly, for all the above reasons, it is the magistrate’s decision that

this court deny relator's request for a writ of mandamus.

KENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 83(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R.
93(D)(3)a)ii), unless the party timely and specifically
objects to that factual finding or legal conciusion as required
by Civ.R. 53(D)(3)(b).
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- Attorney-ai-Law
.- 1014 Vihe Street/Suite 1650 o
Cmé:mﬁ, Otsio 45202 - January 5, 2006

-':Mr.Wnif,

Iam writmg on behalf of Robert Lowe. My name is Greg Malthew

..l. -

‘and I am his Pastor at Rising Sun Church of Christ in Rising Sun, -....*

. Indisng, luharethisinformatwnforacharacterreche..... Seertr e

I have known Robert Lowe for three years. Heis an actm httenﬂmg eetet

‘member of the Church and at one time was involved in serviag mealpln greeer

[T) ‘ee

the program for griéving families after a funeral service, buthad to° .0, ...

resign due to the fnability to use his arm without causing painapd +-- vt

for fear of dropping plates or food. Robert has also wantedtoserve ..,

. communion and receive offering but because of his disability has feai'ed

_ dropping the emblems or offering plate. .

In my association with Robert I have never known him to tell a ’
falschood or lie. He lias slways been a person who spoke truth,
especially about his physical condition. Robert has desired to be a part
of more projects around the church requiring physical labor but has
been apable to do so because of his disability and heart condition,

-1 am'also aware of the fact that his Physician has asked kim to try

" and use his demaged arm in order to exercise it so it will not atrophy

tnd Robert has tried to comply but it has been painfal.
I can attest to the fact that Robert has a disability and a heart

'lcondition that does not stop his activities, but greatly limi¢s them.

reg
Rmng Suu Church of Chris¢

i e

BRINGING GLORY TO GOD...BY REACHING.., BY TEACHING... &Y SERVING
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The Industrial Commission of Ohioc.
RECORD OF PROCEEDINGS
Claim Number: 9B~593871 Claims Heard: 98-593871

L T-ACC-SI-COV
PCN: 2070681 Robert W. Lowe

ROBERT W. LOWE INDUSTRIAL COMMISSION
703 RIDGE AVE OF OH
RISING SUN IN 47040-9128 4R 06 2007
FINDINGS MAILED 2
Nate of Injury: 11/13/1998 Risk Number: 20003333~0

Request For Reconsideratien filed by injured worker on 10/16/2006.
Issue: 1) Continuing Jurisdiction Pursuant To R.C. 4123.52
2) Terminate Permanent Total-Declare PTD Overpayment

The Request for Reconsideration filed 10/16/2008, by the injured worker
from the findings mailed 10/04/2006, is denied for the reason that the
request fails to meet the eviteria of Industrial Commission Resolution Ne.
RO5-1-02 dated September 6, 2005,

Typed By: PD/bb
Date Typed: 03/22/2007

The above findings and order was approved and confirmed by the majority of

NO Qﬁﬁl1am E. Thempson
Commissioner

Patrick J. G
Chairperson
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Commissioner
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

The parties and representatives listed below have been sent this record of
proceedings. If you are pot an authorized representative of either the
injured worker or employer, please notify the Industrial Commissian,

98-h93871
Robert W. Lowe
702 Ridge Ave

ID No: 14402-90
Scott A, Wolf
1014 Vine 5t Ste 2510

Rising Sun IN 47040-9128 Cincinnati OH 45202-1299

Risk No: 20003233-0
Cincinnati, Inc

Main Office

7420 Kilby Rd

Harrison OH 45030-9428

ICRECONZ

ID No: 120-80

***frank Gates Service Co***
PO Box 182364

Columbus OH 43218-2364

ID No: 20238-91
Dinsmore & Shoht

266 E 5th St Ste 1900
Cincinnati OH 45202-4720

BWC, LAW DIRECTOR
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From:

Robert Lowe
98.593871

e VR
DA 3-£-Dls

INTIAL "%%b"“

RE X FQ ONSIDERATION

~ Claimant, by and through counsel, hereby moves for Reconsideration of the Staff

T im SocoamE LR P T

Hearing Order dated 9-28-06. The reasons for Reconsiderstion are stated in the

Memorandum attached hereto,

Pl

A Wolf —
“Weisser & Wolf, Attorney
Cincinnati, OH 45202 _.... -
¢ s ."".' TLIYY)
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From:

03/07/2007 15:5C %011 P 004

Memorandum

On October 1, 2003, claimant was granted P.emanent Total Disability.' In
Jﬁne, 2005, the Employer vidcotaped the claimant doing light yard work. Based on
that tape and the Employers’ physician opinions {also base on the tape}, the Staff
Hearing Officer terminated Clalmant's Permanently Total Disability base on a

<change af circomstances”.

This arder is in direct conflict with the prior Ohlo State Supreme Court Case of

State ex, rel Lawson y. Mondie Forga, 104 Ohio $t.3d 39 (2004) and the 10% District
Court of Appeals case of State et rel, Stett d Atlantic ers Assgeig

(2005).°

Pursuant to 4123.511 (b) and R05-1-03 Commission Resolution, The
Comumission will hear appeals when the Commission determines the appeal presents
issues for which the Commission desires fo set policy or grecndemg. or presents an
npusual legal, medical, or factual question that Commission members desire to hear, In

this case, preeeden't has been sct that once PTD is granted, & clatmsnt i3 not forced 3, s
L

" yemain virtnally housebound. At no time was the Claimant found to be gafafully 7777,

Received

[ XN T 1

employed. In essence, Claimant was forced to relitigate his Permanent 'Potql-Disnbéljt’i s, '

vhodua

Award a second time in clear viclatlon of rcsjudicéta principles in additjq ;tp;jrinnggm':
[

Jaw. Furthermore, Claimant’s own physician, stated that the type of acfﬂ'!fy’ wqweg.u{. ,
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the videotape was within the Claimant's reatrictions, and that no ncw change of

circumstances of hils condition has eccurred, and hence, Cl.aimant was still clearly

permanently disabled.!

Nothing in the video tape is anything more than very light yard work. To
terminate the Claimant’s Permanent Total Disability base on this evidence clearly is in
direct conflict with prior precedent as stated in the attached case law, The Cla-lmnnt’s,

request for Reconsideration should be pranted,

%‘)‘}Voﬂ N

Weisser & Wolf, Attorney
1014 Vine Street, Swite 2510
Cincinnati, OH 45202
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-533871 Claims Heard: 98-593871
LT-ACC-SI-COV
PCN: 20%3401 Robert W. Lowe

ROBERT W. LOWE
703 RIDGE AVE
RISING SUN IN 47040

Date of Injury: 11/13/1998 Risk Number: 20003333-0

This matter was heard on 09/05/2006, before Staff Hearing Officer Terri
Crum, pursuant to the provisions of Ohio Revised Code Section 4121.35(B)(1)
on:

C-86 Motion filed by Employer on 11/01/2005.
Issue: 1) Terminate Permanent Total-Declare PTD Overpayment

Notices were mailed to the }njured warker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; S. Wolf
APPEARANCE FOR THE EMPLOYER: G. Becker
APPEARANCE FOR THE ADMINISTRATOR: Mo Appearance

It is the finding of the Staff Hearing Officer that this claim has bean
allowed for: STRAIN/SPRAIN LEFT SHOULDER; ROTATOR CUFF TEAR; AGGRAVATION OF
PRE-EXISTING ARTHRITIS OF LEFT GLENOHUMERAL JOINT.

It is the order of the Staff Hearing Officer that the empioyer's motion,
filed 11/01/2005, is granted. The employer's motion requests that the
payment of permanent and total disability compensation be terminated due to
a change in circumstances subsequent to the order granting permanent and
total disability that demeonstrate that the injured worker is capable of
sustained remunerative employment.

The Staff Hearing Officer finds that by Industrial Commissien order dated
10/01/2003 the injured worker was awarded benefits for permanent and total
disability. In granting permanent and total disability the Staff Hearing
Officer stated:

"The injured worker testified at hearing that he continues to suffer
from pain despite four surgical procedures on his Teft shoulder. The
injured worker testified that the pain that he experiences is so
severe that it interferes with his ability to ambulate as well as
his ability to concentrate. The injured worker further testified
that he is unable to take care of his activities of daily living and
needs help from his wife in dressing and feeding. The injured worker
further testified that he attempted to return to work in July, 2002
as a security guard, but was unable to continue to perform the job
duties as a result of his difficulty with walking and pain."

The employer has submitted videotape evidence of the injured worker
performing yard work outside of his home. The videotape evidence is
compiled on two dates. The Staff Hearing Officer finds that the activities
recorded on 06/25/2005 are the most compelling. The videotape on 06/25/2005
shows the injured worker using both arms and hands to trim bushes using
hedge ¢lippers. The videctape on that date also shows the injured worker
using both hands and arms te hold a rake which he is rapidly and forcefully
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The Industrial Commission of Ohio
RECORD OF PROCEEDINGS
Claim Number: 98-553871
moving back and forth to remove debris from the tops of bushes.

The Staff Hearing Officer finds that the videotape evidence is sufficient
evidence to demonstrate that a change in circumstances has occurred since
the time of the initial permanent and total disability finding. The
original permanent and total disability order memorialized the injured
worker's testimony that his pain is so severe that it interferes with his
ability to ambulate. The arder further recorded the injured worker's
testimony that he is not able to take care of his activities of daily
living and that the injured worker needs help from his wife in dressing and
feeding. The Staff Hearing Officer finds that the videotape evidence
clearly demonstrates that the allowed conditions in this claim would not so
seyerely restrict the injured worker's functional capacity as to limit his
abilities to participate in the activities of daily living or to prevent
the injured worker from performing the activities of dressing and feeding.
The $taff Hearing Officer finds that the Staff Hearing Officer relied upon
the injured worker's testimony that he was not able to perform the
activities of daily living, including dressing and feeding and that he had
a limited ability to walk due to pain in finding that the injured worker
was permanently and totally disabled. The Staff Hearing Officer finds that
the videotape demonstrates that the injured worker's candition has changed
since the original Permanent and Total Disability hearing and that the
injured worker has greater functional capacities than he testified to at
the original hearing.

The Staff Hearing Officer therefore finds that the change in circumstances
makes it appropriate to reconsider the issue of permanent and total
disability in this claim.

The employer submitted the 10/05/2005 report of Bernard Bacevich,
orthopedic surgeon. Dr. Bacevich's report is an addendum repert to his
report dated 04/30/2003. Dr. Bacevich revieyed the videotape evidence
compiled on 08/03/2004 and 06/25/2005. In his report Dr. Bacevich recounts
the activity viewed in the videotape. Dr. Bacevich advised that the video
showed the injured worker walking, pushing and pulling a lawn mower,
picking up a hedge clipper with the left arm, using the hedge clipper with
the right arm or with both arms, using a rake to clear debris from the tops
of bushes, and pulling backwards quite forcefully and vigerously. Dr.
Bacevich advised that the injured worker performed these activities with no
indication that he was experiencing pain. Dr. Bacevich opined, based upon
the video of 06/25/2005, that the injured worker can use his left arm for
many activities which are fairly strenuous. He further opined, based upon
the video, that the injured worker is tapable of gainful sustained
remunerative employment. Dr. Bacevich opined, based upon the video that the
injured worker is capable of performing tight to medium work.

Dr. Andrew Freeman, occupational medicine, evaluated the injured worker on
85/12/2006 at the request of the Industrial Commission. Dr. Freeman
reviewed medical evidence on file, took a histery from the injured worker,
examined the injured werker and reviewed the videotape evidence. Dr.
Freeman noted that the injured worker is right hand dominant. The injured
worker advised Dr. Freeman that he is unlimited in terms of sitting,
standing and walking. The injured worker further advised that he is able to
drive with his right hand, using his left hand and arm only te steady the
wheel. He further advised that he is able to 1ift only three to five pounds .
with the left hand. The injured worker further advised that he is not able
to do dishes, cook or make a bed because of his left shoulder symptoms. The
injured worker further advised that is able to dress himself and perform
personal hygiene tasks.

Dr. Freeman reviewed the 06/25/2005 videotape. Dr. Freeman advised that
during the segment of videa the injured worker was seen to use both hands
to operate a hedge clipper; was seen to move both arms in a rapid fashion;
was seen using a rake in his yard; and was seen to reach to connect and
disconnect his hose. Dr. Freeman advised that the injured worker perfermed
these activities with no physical evidsnce of pain such as grimacing. Dr.
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The Industrial Commission of QOhio
RECORD OF PROCEEDINGS
Claim Number: 98-5%3871

Freeman's examination findings are contained in his report. Dr. Freeman
advised that the injured worker has reached maximum medical improvement for
each of the conditions that are recognized in his industrial claim. On the
physical strength rating form that is attached to his report Dr. Freeman
indicated that the injured worker is capable of sedentary work with no
reaching or overhead work with the left arm.

The Staff Hearing Officer finds the injured worker has reached maximum
medical improvement for each of the conditions that arée recognized in his
industrial claim. The Staff Hearing Officer further finds, based upon the
reports of Dr. Bacevich and Dr. Freeman, that the injured worker retains
the physical functional capacity to perform employment activities that are
sedentary in nature.

The Staff Hearing Officer finds that the injured worker is 60 years of age
with a high school education and work history which involved employment as
an assembler, a machine operator, an inspector and an administrative
assistant. The Staff Hearing Officer further finds that the inJured worker
is able to read, write and perform basic math well. The Staff Hearing
Officer further finds that the injured worker has no specialized training
or special vocational skills.

The Staff Hearing Officer finds that the injured worker's age of 60 years
is a moderate barrier to the injured worker with regard to his ability to
return to and compete in the work force. The $taff Hearing Officer further
finds, however, that age alone is not a factor which absolutely prevents
any person from returning to work. The Staff Hearing Officer further finds
that the injured worker's high school education and abiiity to read, write
and perform basic math well are assets to the injured worker with regard to
his ability to return to work. The Staff Hearing Officer further finds that
these same factors would be assets to the injured worker with regard to his
ability to learn the new work skills, work rules and work procedures
necessary to perform some other type of employment. The Staff Hearing
Officer further finds that the injured worker's skilled work history, which
involves employment as a machine builder and an extruder operator, is
evidence that the injured worker has the intellectual capacity to Tearn to
perform at least unskilled and semiskilled employment in the future. The
Staff Hearing Officer further finds that the injured worker's twelfth grade
education and ability to read, write and perform basic math well should
provide the injured worker with academic Tevels that are sufficient for the
performance of many entry level occupations. The Staff Hearing Officer,
accepting the opinions of Dr. Bacevich and Dr. Freeman and relying upon the
videotape evidence, finds that the injured worker retains the physicai
functional capacity to perform employment activities that are sedentary in
nature with no reaching or overhead work with the left arm. The Staff
Hearing Officer finds that the injured worker cam perform employment
activities which require exerting up to ten pounds of force occasionally
and/or a negligible amount of force frequently to 1ift, carry, push, pull
or otheryise move objects. The Staff Hearing Cfficer further finds that the
injured worker is abie to perform work which requires sitting most of the
time but may involve walking or standing for brief periods of time as long
as this work does not require reaching or overhead work with the Teft arm.

The Staff Hearing Officer therefore finds that the injured worker is
capable of performing sustained remunerative employment and is not
permanently and totally disabled. The Staff Hearing Officer finds that
facts and circumstances have changed since the 10/01/2003 which awarded
permanent and total disability. The Staff Hearing Officer finds that the
injured worker is no Tonger permanently and totally cisabled. Therefore the
payment of benafits for permanent and total disability, is terminated
effective 09/05/2006, the date of this hearing.

This order is based upon Industrial Commission order dated 10/01/2003, the
report of Dr. Bacevich dated 10/05/2005, the report of Dr. Freeman dated
(5/12/2006 and the videotaps evidence on file
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

Typed By: agm

Date Typed: 09/28/2006 Terri Crum
Date Received: 03/22/2006 Staff Hearing Dfficer
Findings Mailed: 10/04/2006
Electronically signed by
Terri Crum

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871 ID No: 14402-90
Robert W. Lowe Scott A. Wolf
. 703 Ridge.Ave 1014 Vine St Ste 2510
Rising Sun IN 47040 Cincinnati OH 45202-1299
Risk No: 200033330 ID No: 120-80
Cincinmati, Inc ***Epank Gates Service Co***
Main Office PO Box 182364
7420 Kilby Rd Columbus OH 43218-2364

Harrison OH 45030

ID No: 20238-9]
Dinsmore & Shohl

255 £ 5th St # 255
Cincinnati OH 45202-4700

ID No: 2000-05

***BYC - Special Investigations Uni
30 W Spring St. L-28

Columbus OH 43266-0001

BWC, LAW DIRECTOR
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Return To Work Rehabilitation Services
William T. Cody, MS, CVE, CRC, CCM

9553 Carroll Ct.
Loveland, Ohio 45140
(513) 683-6036
(513) 683-3151 fax -
VOCATIONAL ASSESSMENT
Claimant: Robert Lowe
Claim Number: 08-593871
Date of Injury: 4/13/98
Date Last Worked: | _ September 2002
Date of Birth: 1/1/46 LGt
Age: 60 years YY) .::.'0 ‘
Date of Assessment: July 10, 2006 PR ‘et 10000
Introduction senges . qreres

[ ]
YY) .
[ X R L R 13

This assessment has been prepared at the request of Mr, Lowe's legal represgpigtite, SoeWelf, ...
who supplied the information reviewed. The following documents were examined; the 5/12/06  *o &
occupational specialist report of Andrew Freeman, MD, the 5/24/06 letter ot:.fi;ﬁ'Swanspm ™MD,

and Mr. Lowe’s application for permanent and total disability benefits, which includesa****

description of his educational and vocational histories. T

Mr. Lowe’s work related injury, claim munber 98-593871, is recognized for sprain of his left
shoulder, rotator cuff tear, and aggravation of pre-existing arthritis of his left glenohumeral joint.
He has physical limitations as a result of these allowed conditions.

Interview

Mr. Lowe participated in a telephone interview on July 10, 2006. He seemed to be forthright during
this interview and discussed his situation openly.

Mr. Lowe suffers from constant left arm pain that is controlled to some extent with the use of narcotic
medication. He tried as best as he could to continue working after he was injured in 1998, but was
required, because of the limitations stemming from his condition, including pain, to discontinue
working afler his injury. He attempied o return to work in 2002 in a lighter level job. He was unabie
to maintain this job for more than a couple of months. He was forced to terminate this employment
becanse of his unrelenting pain.

Mr, Lowe has both good and bad days in terms of his physical condition. On good, days, which oceur
on an average of about two to three days a month, he is in less pain. On these days he isable to try a
little more physical activity. On another twenty or more days per month, on the average, he is not
physically able to do anything much, On these days his arm may fock up and he is not able to drive.
These days represent his bad days. He tends to spend most of the time on his bad days in his recliner.

Lowe page 1 of 4
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His physician has suggested that he attempt to try to increase his level of activity, He tries this when
he can.

Mr. Lowe identified his inability to do anything on a regular and consistent basis as a problem in
performing even a simple sedentary job. Even if his only requirement was to have consistent
attendance, he feared that he would not be able to attend any job on a consistent enough basis to be
able to retain the position, Mr. Lowe reported that his painful condition would cause him to be absent
from any job more often than would be tolerated by an employer.

Mr. Lowe makes plans involving one activity or another but subsequently is forced to cancel the
plans that have been made due to his physical condition. This happens often.

Education

[ L2 ]

Mr. Lowe graduated from high school in 1963. He has not participated in any,sqyt of foggl
vocational training. Mr, Lowe reports that he can read, write, and perform bisic sfathematital . veses

operations. seveee . T
Work History setees : . :::...
From 1984 until 2002, Mr. Lowe worked as a machine assembler. In this position'he was e

responsible for assembling machines according to specifications with basic {pols, He hapaHed,up to
fifty pounds on an occasional basis. This semiskilled job was performed at the medium [2¢87 of
physical demand. The tool usage and equipment operation skills that he acquired through [4é.
performance of this position do not transfer to jobs performed at lighter levels of physica.l demand.

From 1972 until 1984, Mr. Lowe worked as a plastic extrusion machine operator. In this position
he was responsible for setting up and operating an extrusion machine. He handled up to fifty
pounds on an occasional basis, This semiskilled job was performed at the medium level of physical
demand, The equipment operation skills that he acquired through the performance of this position
do not transfer to jobs performed at lighter ievels of physical demand.

From 1968 until 1972, Mr. Lowe worked as an inspector. In this position he was responsible for
inspecting glass and cartons. He handled up fo fifty pounds on an occasional basis. This unskitled
Job was performed at the medium level of physical demand.

Medical Assessmeﬂts

Dr. Freeman, tn his 5/12/06 oceupational specialist report, finds that upon examination Mr. Lowe
demonstrated reduced range of motior, crepitus, and pain in his left shoulder. Dr. Freeman
concludes that Mr, Lowe’s condition has reached maximum medical improvement and represents a
twenty percent permanent impairment. He speculates that Mr. Lowe can perform restricted,
sedentary, work despite the limitations extending from his work injury, Dr. Freeman did not
consider Mr. Lowe’s relevant vocational factors in developing his opinion that Mr. Lowe can

Lowe page 2 of 4

JLEET1 5705 I



Teraamd =TS L1EPI2ERS

Jul

10 08 03:18p William T. Cody (513) 6B83-3151 P-4

work. Dr. Freeman warns that Mr. Lowe can perform “No reaching or overhead work with the
left arm” (crmphasis added). '

Tn his 5/24/06 letter, Dr. Swanson indicates that Mr. Lowe suffers from limitations because of his
work injury that preclude him from being able to perform work activities on a consistent basis. Dr.
Swanson highlights that Mr. Lowe’s ability to use his left upper extremity for functional purposes
in severcly limited. Dr. Swanson is Mr, Lowe’s treating erthopedic surgeon.

~ Vocational Potential Analysis

There is disagreement between the medical evaluators who rendered opinions regarding Mr. Lowc's
physical capacity. Dr. Swanson (2006), Mr. Lowe’s treating physician, opines that he is permanently
and totally disabled because of the limitations arising from his work injury. Dr. Freeman (2006), in
his pecupational medicine specialist report, says that his examination revealed reduced range of
ritotion, crepitus, and pain in his left shoulder. He feels, however, that Mr. Lowe can pesforiie
restricted, sedentary, work activity in spite of the limitations present due to his.wp.rk relawf }mury

[ ]
L] L tenqee

M. Lowe has work experience in jobs performed at the medium leve! of physived demand. He has *«sss”

no experience in or skills that transfer to sedentary work. Therefore, only unSkiREQ seddntasg,  $°°°°°

positions can be considered as appropriate for Mr. Lowe, according to the linstatiens offered by Dl " |

Freeman. His restricted work history is evidence of his inability to perform samisiilled presiitied ...

waork within his physical capacity. vernes . v
[ R X ]

Dr. Freeman hightights that Mr. Lowe is only able to work in positions that involve “No ¥thithing

or overhead work with the left arm™ (emphasis added). This additional fimitation preefdes the

unskilied work activity that could otherwise be considered as appropriate for M. Lowe as

. unskilled sedentary work always involves bilateral reaching. Only skilted work activity can

accommodate a limitation of this kind, Mr. Lowe does not have skills of this kind.

If the assumption is made that there is sedentary work that fits within the pararneters outlined by Dr.
Freeman, the analysis must continue.

Mr. Lowe would be unable to adapt to a new kind of work activity when the following factors are
taken into account; he is sixty years of age, has a limited work history, and has significant physical
impairments, including a substantial level of pain, as cited by Dr. Freeman and Dr. Swanson. Under
these circumstances Mr. Lowe could not be expected to adequately adapt to the new tools, tasks,
procedures, and rules involved in performing a new type of werk activity, a type of work that he has
not performed in the past. This holds true even for unskilled work.

The Industrial Commission defines the age of sixty ycars as closely approaching advanced age.
Being of this age presents obstacles in terms of adjusting fo a new kind of work activity. When
combined with significant physical impairments; a restricted work history, and a substantial level of
pain being of this age clearly serves as a contributing factor to an inability to make vocational
adjustments.

Lowe page 3 of 4
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Therefore, in the opinion of this vocational expert, Robert Lowe is permanently and totally

occupationally disabled. That is, there are no jobs in the local or national economies that he is able to
perform, This conclusion was reached considering his closely approaching advanced age, education,

resiricted work history, and the physical limitations that he has as a result of his allowed injury,
claim number 98-593871.

It should be noted that Mr, Lowe’s age is not the primary factor preventing him from working, The

primary obstacles that he has are the physical restrictions arising from his work injury. If not for
his work injury he couid still be working. Considering Mr. Lowe’s age and the limitations from
which he suffers because of his work injury, he is not appropriate fo participate in a vocational

rehabilitation program.
/ W i

1489

William T, Cody, MS, CVE, QR{,, CCM,,
Diplomat, American Board of Vog4tional E2p
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William T. Cody, MS, CVE, CRC, CCM
9553 Carroll Ct.
Loveland, Ohio 45140
(513) 683-.6036
FAX (513) 683-3151
SEMMARY

Wiltiam T. Cody bas diverse ocoupational experiences and a strong educational
background in the field of vocational rehabilitation. He is able to provide
consultative services in the areas of vocational case management, vocational
evaluation, life care planning, and vocational rehabilitation. He has experience in
offering opinions for use in forensic situations and has been certified as a vocationial
expert in Ohio Commaon Pleas and in Federal Court.

'NORK HISTORY
'....
1991~ present Owmner/ Sole proprietor, Return To Work Rehabilitation Services - Loveland, Ohloese
Offers a wide array of vocational services including case munagement of jnjureds se _ +
workers, vocational evaluation, calculation of lost caming capacity, the development »» sevene
of reports reflecting expert opinion of vocational capacity, and expifittsthnony in * AL
this professional consulting busincss. seovas teeels tesase
. L] *e
vhoaNs -
19971995 Vocatlonal Specialis:, 8t. Elizabeth Medical Certer - Dayton, Ohio. . . Y seruue
Responsible for assisting appropriate patients in the transition fron? & ffiJent  * AL
hospitalization to refurning to active employment. Also responsiblg forjpdustrial ¢ L
case management, vocational consultation, and vocational evaluatipn. Ut
s
1988-1981 Case manager, Ohic Buregu of Workers™ Compensation, Rehabilitation Divisiog®® e
Clncinnati, Ghio. e

Responsible for all aspects of the vocational case maragement of injured workers as
they progressed through the comprehensive vocational rehabilitation program, In
1991 lead the Cincinnati Rehabilitation Division office as the case manager with the
maost injured workers returned to active employment.

1983-7988 Career Counselor/Vocational Evaluator, Great Oaks Joint Vocational School
District - Cincinnati, Ohio.
Responsible for the planning, executing, and reporimg of the vocational assessment
of disabled adults and children. Also performed assessment and counseling of non
disabled aduits.

1981-1983 Yocarional Evaluator, Ehwyn Institutes National Rehabilitation Center -
Philadelphia, Pennsplvania.
Responsible for the planning, executing, and reporting of the vocational assessment
of disabled individuals being served by the rehabilitation facility. Also performed
case manzgement duties for clients in the evaluation phase of the program.

ERNCATION

1996 Rehabilitation Training Institute
Life Care Planning - Imtroduction seminar & assessment in Life Care Planning
seminar

1952 Master of Science degree - Southem linois University at Carbondale - Carbondale,

MMlinois, Rehabititation Administration and Sarvices, Specialized in Vocational
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William T, Cody (513) 683-3151 P.7

Evaluation and Rehabilitation Administration.

Bachelors of Arts degree - Thomas More College - Crestview Hills, Kentucky.
Psychelogy and Business Administration,

CERVIFIEATIONS

Qualified as a vocational expert in Fayette County {Kentucky) Circuit Court.
Provided vocational expert teslimony.

Qualified as a vocational expert in Hamilton County (Chio) Court of Common Pleas.
Provided vocational expert testimony.

Qualified as a vocational expert in Montgomery County (Chio) Court of Comman
Pleas. Prowded vocational expart mtmony

Qualified as & vocational expert in Fairfield County {Ohio) Court of Common qus. .
In these proceedings gave testimany as to vocational issoes and the pg:;qn! valug pf

lost earning capacity. L .. ceevey

[T T] . - . . *
Certified as a Diplomat by the American Board of Vocational Expg:u&é' foreq,sac ": : .
work product was reviewed and approved by a committes of peers and'passing f*** s L
vertificution examination, seesae } S

LEL R R 1] ...... LR R ]
Qualified as a vocational expert in Hamifton County (Ohio) Cotrt of Conﬂnon Pleas, Y et
Provided vocational expert testimony. RITLE

*
’ll.

Qualified as a vocational expert in US District Court, Southern District of Ohio - Jeers,
Waestern Division. Provided vocational expert testimany. Yoo
Certified as an Employability Assessor by the Industrial Commission of Ohie.

Certified Case Manager (CCM) - Granted by the Cammission on Case Manager
Certification after demonsirating appropriate educational and vocational experience.

Certified as a Vocational Expert by the Secretary of the United States Department of
Health and [luman Resources for the purpose of providing expert testimony at Social
Security Administrative hearings.

Certified Rehabilitation Counselor (CRC) - Granted by the Commission on
Rehabilitation Counselor Certification after passing a certification examination.

Certified Vocational Evaluator (CVE) - Granted by the Commission on Certification
of Work Adjustment and Vocationa! Evaluation Specialists after demonstrating
appropriate educational and vocational experience,

Afiitatlans

Diplomat in the American Board of Vocational Experts
Appointed by Ohio Governor Robert Taft to the Chio Independent Living Council

Chio University Rehabilitation Counseting Advisory Board - member
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JIM SWANSON, M.D.
SWANSON ORTHOPEDIC SURGERY
AND SPORTS MEDICINE
E00 WILSON CREEKROAD
LAWRENGCEBURG, IN 47025
Offlce 812-837-8402 Fax 812-537-8425
SwansonQriho@aol com

06/24/2006
Vaterans Administration
Dear Sir;

Mr. Raobert Lowe asked me fo forward to you a report of his orthopedic treatment. Mr. Lowe was last seen in my
office on 01/30/2008 with history of left shoulder pain resutting from an injury on the job in 1998.

Attached please find the patient's current medical evaluation:

CC:
Mr. Lowe is a 80-year-old male preseants today for a worker's compensation faliow-up visit. The date of injury was 11/13/98. The
employer was Cincinnati Incorporated. Status Post feft shoulder pain.

HPL:

He presents with shoulder symptoms, The symptoms are on the left side. Symptoms location is diffuse. Sympioms include
pain, stiffness, weakness, giving way, night pain, popping, numbness and tingiing, but not reddness. The patient is right handed.
it radiates to the amm, etbow, foreamm, neck, and chest. He describes it as shamp, aching, and stabbing. Pain intensity described
as 2 -9 M0. Symptoms are constant, worse at night, worse with activity, and worsening. The pain initially staried 11-13-98.
Related syrmptoms include Night pain, shoulder stiffness, swelling, crepitus, numbness (over the upper chest and upper am )
and weakness, but not warmth, enythema, a sensation of shoulder instability, focking of his shoulder in a fixed position, a loose
bady sensation, arlhralgias, fever, chills, rash or genitourinary discharge. Previous treatments include OTC pain medications,
NSAID's, , formal Physical Therapy, home exercise program, modified work/activities, work excuse, rest, sling.ige, hieat,
injections - corticosteroid and viscosuppiementation, surgery to include: arthroscopy and shoulder replaceﬁent*wcaﬁ'zed
injections, and TENS unit. no fevers, no chills, reddness, weight loss, paralysis Present functional level |$r§ed taryf"‘The
current work status is; Disabled. | EXAMINED HIM TODAY, AND | SEE NO IMPROVEMENT OR CHANGE NS ;=
GONDITION., WITH EFFORT HE CAN RAISE HIS ARM, BUT IT CAUSES PAIN. HE HAS NO MORE THA RAI‘E}E 3-4/5
LEFT SHOULER STRENGTH, AND HE HAS LIMITED RANGE OF MOTION. HE STILL TAKES PERCQGET AND::
NEURONTIN FOR PAIN, VALIUM FOR ANXIETY AND INSCMNIA, AND CELEXA FOR DEPRESSION. _.‘ﬂE &TILL‘GETS His
MEDICATION THROUGH THE VA, b

Past Medical History { Family History / Social History:

Tahacco/AlcoholfSupplements:
Tobacco: Past hislory of cigarette smoking, but has quit.

Alcohol: Denies current alcohof use (regufar or infrequent).

Legacy Data;
PAST MEDICAL HISTORY:

Coronary Artery Disease
Hyperlipidemia

ADULT AND PEDIATRIC CARE - ARTHROSCOPY AND SPORTS MEDICINE - FRACTURE TREATMENT
RECONSTRUCTIVE SURGERY AND JOINT REPLACEMENT
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JIM SWANSON, M.D.
; SWANSON ORTHOPEDIC SURGERY

AND SPORTS MEDIGINE
600 WILSON CREEK ROAD
LAWRENCEBURSG, IN 47025

Cffice 812-537-8402 Fax 812.537-8425
SwansonOrtho@aol.com

Hypertension
Depression
SURGICAL HISTORY:
Appendectomy
Tonsillectorny
4 prior shoulder surgeries including a left toal shoulder arthroplasty;

FAMILY MEDICAL HISTORY:
Positive for Coronary Artery Disease and Hypertension.

SOCIAL HISTORY:

Machine Builders;
. Marital stalus; married;
HABITS:

Nonsmoker (never smoked};

Exams:
LEFTYT
SHOULDER EXAM: . Inspection: Surgical wound - superior wound ( healed ); no erythema; Edema - over the rotator cuff;

~Deformity - { He terids to hold the arm suspended and forward flexed. ); Muscle Alrophy - paraspinous muscles, deliold, and
JROTATOR CUFF MUSCLES;

Palpation: pain elicited over the lateral clavicle, at the grealer tuberosity, bicipital groove, and proximat of the humerus,
anteriorly, and posteriorly; no wammth; crepitus palpable over the anterior and lateral acromion and over the subacromial burss;
no masses; Lymphadenopathy is absent. ;
Neurovascular: normal sensory exam of axillary, musculocutaneous, median radial and ulnar nerves distally to light touch or
palit; normal putse and capiliary refill noted distally;
Muscular Strength: 2/6 flexars; 4/5 extensors; 35 abductars; 4/5 adductors; 3/5 external rotators; 4/5 internal rotators;
Range of Motion; Limited active ROM with extension to { +15 ) degrees, gleno-humeral flexion to 50 degrees, Combined
shoulder joint fexion to 70 degrees, glenc-humeral abduction to 80 degrees, combined shoulder joint abduction to 70 degrees,
external rotation in the neutral postion to 0 degrees, adduction to 20 degrees, and intemal rotation in the neutral position to 10
degrees, Aclive equal passive motion; generalized pain with ROM;
Maneuvers:

(+) Yergason test; (+) Speed's tesl; +/- drop arm test; (+) Supraspinatus pain with resistance; (+) Subscapular tenden pain
with resistance; {+) Infraspinatus pain with resisiance

Lab/Test Resulis:

X-RAY INTERPRETATION: Radiographs: NONE TODAY.

ASSESSMENT:

719.41 Left shroulder pain

716.11 Post-traumatic left ahoulder arthritis

840.9 Sprains and strains of shoulder and upper amm (Severe)
V4361  Artificial joint replacement, Left Shoulder

ADULT AND PEDIATRIC CARE - ARTHRQSCOPY AND SPORTS MEDICINE - FRACTURE TREATMENT
RECONSTRUCTIVE SURGERY AND JOINT REPLACEMENT
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JIM SWANSON, M.D.
SWANSON ORTHOPEDIC SURGERY

AND SPORTS MEDICINE
600 WILSON CREEK ROAD
LAWRENCEBURG, IN 47025 )
Office 812-537-8402 Fax 812-537-8425
SwansanOrtho@aol.com

PLAN:

MEDICATIONS: (no change to current medication regimen), | reccomend cotitinuing the following medication: Percocet 5-325
mg, 1-2 po q 4-6 hours prn pain.. Narcotic risks and precautions were discussed, Valium (as a muscle relaxant), and Neurontin
300 mg TID. Over-the-counter medications recommended include ibuprofen, Tylenol Extra Strength or Tylenol Arthritis TiD.
Glucosamine and Chondroitin, Topical arthrifis creams, Calcium with Vit D, and Multlvitamins. . We had a long discussion about
the risks and benefits of NSAID's. We discussed the afternatives to treatment, as well as the proper use and maonitoring of the
medication. The patient agrees ta keep me informed of any suspected side effecis.

RECOMMENDATIONS given include: ice therapy, no work/school, Modify activities as pain aliows, jirited activities with
affected extremity, Home stretching program (nstructions were given), ROM program (Offics instruction), Codman exercises,

Home strengthening program (instructions were given), and SLING FOR COMFORT.

HE CONTINUES TO BE COMPLETELY AND PERMANENTLY DISABLED. NOTHING HAS CHANGED WITH REGARD TO
HIS EXAMINATION OR RECOMMENDATIONS. | HAVE ALLOWED HIM TO DO VERY LIMITED ACTIVITIES AS HE CAN
TOLERATE AROUND THE HOME, AND LIMITED HOME REPAIR AND LAWN CARE 1S WITHIN THOSE RESTRICTIONS.

WORK: 1 do not recommend ever refuming to work.

Please call if you need further information.

Sincererly, _

i

Jim Swaf'lson, MD
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Lowe, Robert W. 010111646— - 10Pp
Office/Qutpatient Vislt

Visit Date: Fri, Jud 28, 2008 09:40 am

Provider: Jim Swanson, MD ”

Location: Swanson Orthopaedio Surgery & SpoitsMedicing

Electronically signed by provider on 07/28/2006 Printed on 07/268/2008 at 10:25 am.
SUBJECTIVE:

CC;

a5

Mr. Lowe is & 60-year-old male presents today for a worker's compensation follow=up visit. The date of inju wa
11/13/68. The employer was Cincinnati incorporated. Status Postpi:ft shoulder pain.p : lury was

HPL:

He complains of shoulder symptoma. He complains of left shoulder pain. The locstion of the pain is diffuse. Symptoms
include pain, stiffness, weakness, giving way, night paln, popping, humbnese and tingling, but not reddness, The patient
I8 right handed. It radiates to the arm, elbow, foreanm, neck, and chest. The pain intensity described as 2 -B /10. The
symptoms are constant, worse at hight, woree with activity, and worsening. The pain Initlally started 11-13-98 years ago.
Related symptoms include genltourinary discharge, rash, chills, fever, arthralglas, a loose body sensation, locking of his

. shouider in a fixad position, a sensation of shoulder instability, erythema, warmth, Night pain, shoulder stifiness, swelling,
crepitus, humbness (over the upper chest and upper arm ), and weakness. Me describes it as sharp, sching, and
stabbing. Present functional level Is sedentary. Previous treatments inciude OTC pain medications, NSAID's, narootic
anagesic medication Oxycodone, formal Physical Therapy, home exercise program, modified work/actiwilies. work
excuse, rest, sling, ice, heat, injections - corticosterold and viscosupplementation, surgery to include: arihroasopy and
shoulder replacement, Locallzed infactions, end TENS unit.  no fevers, no chills, reddness, waliht loss e paralys(s, The.
cument work statys is. Disabled. He is on Klonapin for spasms and It heips his spaams a lob. *X-RAYS TODA Yooss'
SUGGEST THE HUMERAL HEAD I8 RISING UP AND ROTATING OVER THE TOF OF THE G1'BENOID GOM_PN ENTwdas
RECOMMEND AN EVALUATION BY DR. LIM, THE SURGEON WHO PUT THE PROSTHESISIN PLAC".. R LI

. aveets ' . - seed et
. OBJECTIVE: TITN §
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LEFT . * shed *
SHOULDER EXAM: . Inspection: Surgical wound - superior wound { healed ). no erythema; Edema - oves the rotator
cuff; Deformity - ( He tends to hold the anm suspended and forward fiexed. ); Muscie Atrophy - paraspinods wluscles,
deltoid, and ROTATOR CUFF MUSCLE BELLIES;

Palpation: pain elicited over the lateral clavicle, at the greater tubsrosity, bicpital groove, and proximal of the humerus,
anteriorly, and posteriorly;, no wamnth; crepitus palpable over the anterior and iateral acromion and over the subacromia!
bursa; no masses; Lymphadenopathy is absent, ;

Neurovascllar: normal sensory examm of axiflary, musculocutaneous, median radial and ufnar nerves distaily to light touch
or pain; nommal pulse and capiliary refill noted distally;

Muscutar Strergth: 3/5 flexors; 4/5 extensors; 3/5 abductors; 4/5 adductors; 3/5 external rotators; 4/5 internal rotators;
Range of Motion: Limited active ROM with extension to { +15 ) degrees, gleno-humeral flexion to 50 degress, combined
“shoulder joint fexion to 70 degrees, gleno-humeral abduction to 60 degrees, combined shoulder jolnt abduction to 70
degrees, external rotstion in the neutral postion to 0 degrees, adduction to 20 degrees, and internaf rotation in the neutral
position to 10 degreas; Active equal passive motion; generalized paln with ROM,

Maneuvers:

(+) Yergason test; (+) Speed's test; +/-drop arm test; (+) Supraspinatus paln with resistance; (+} Subscapular tendon
paln with resistance; (+) Infraspinatus pain with resistance

Lab/Tast Resulis:

-RAY INTERPRETATION: Radiographs: Shoulder - left 3 views
)éesurts: No gross slgn of foosening. THE HUMERAL HEALD APPEARS TO RIDE UP OVER THE GLENQID, THOUGH..

| have reviewed the x-rays and the report from the radiologist, and | agree with the findings. See the radiologist's report
for details,

ASSESSMENT.:

840.8  Sprains and strains of shoulder and upper arm (Severe)

SRT W+ gl PR 3t Aokl b Aorlaiee
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Lowe, Robert W. o1n1/1g4e- | 202
OfficerOutpatient Visit

Viait Date: Fri, Jul 28, 2008 09:40 am

Provider: Jim Swanson, MD

Location: Swanson Orthopaedic Surgery & Sports Medicine

Eloctronically signed by provider on 07/28/2008 Printed on 07/28/2006 at 10:25 am.

V4361  Anificial joint replacement, Shoulder
DPDx

PLAN:

Sprains and struing of choulder and upper arm

MEDICATIONS: {no change to current medication regimen). (see today's med (ist), | reccomend continuing the following
medication: Percocet §-325 mg, 1-2 po q 4-6 hiours prh pain.. Narcotic risks and precautions were discussed.. Flexeril
10 mg, 1 po ¢8-10 hours prn muscle gpasm.. Neuronfin 300 mg TID. Ovar-the-counter medications recommendsd include
fouprofen, Tylenal Extra Strength or Tylenot Arthritis TID, Glucosamine and Chondroitin, Topical arthrilis creams, Calcium
with Vit D, and Multivitamine, . Wa tad a long discussion ebout the risks and benefits of NSAID's. We discussed the
alternatives to freatment, as well as the proper use and monitaring of the medication, The patient agress to keep me

“informed of any suspacted side

RECOMMENDATIONS given Include: ioe therapy, no work/school, Modify activities ag paln allows, limited activities with
affected extremity, Home sirstehing progrem (instructions were given), ROM program (Office instrugtion), Codman
exercises, Home strengthening program (ingtructions vwere given), and SLING FOR COMFORT, L

REFERRAL; Referral initiated to: DR, LIM, SHOULDER SURGEON (to evaluate the subluxing prosthesis)® **
FOLLOW-UP: Schedule a follow-up visit in 6 months, vese % censes
HE CONTINUES TO BE COMPLETELY AND PERMANENTLY DISABLED. . ‘e e b 5.0
WORK: [ do not recormmend ever returning to work. | seaese * censves
CC: Patient's attomey, Ohio BWC, Dr. Barkdoll sreses . .E ..
.-:ooo '.' .' :...!t
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saond @ e .
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The Center for Occupational Health

R Er\ ’ :;7_‘ g TR University of Cincinnati Medical Center
: A ’Q_;r":?.:z 3223 Eden Ave. ML# 0458
S

Cincinpati, O 45267-0458

KAY 2 6 200 6 Phone: (513)558-1234  Fax: ($313)558-6272

~ SPECIALIST EXAM MEDICAL EVALUATION AND EXAMINATION
CINCINNAT] MEDICAL
RE: Robert Lowe

COEY T,

Date of Birth: i/1/46
BWC Claim #s: 98-593871 and HW: None i

Referral Source: The Industrial Commission of Ohio.

Historian: The injured worker

Date of Evaluation:  5/12/06
Employer of Record: Cincinnati, Inc.

ALLOWED CONDITIONS IN THE CLAIM: Left shoulder sprain, rotator cufftear, aggravation
of preexisting arthritis to the left glenohumeral joint.

It was explained to the injured worker the nature of this evaluation, which was not to establish a
physician-patient relationship, but rather to conduct a one-time impairment evaluation only. The
injured worker understands the Industrial Commission will be receiving a copy of this report. [ have
also reviewed the records supplied by the Industrial Commission regarding the injured worker and
accept each of the allowed conditions in this claim.

Only the physical conditions in the claim will be addressed and rated in this report, and any allowed
mental health conditions will be addressed in a separate evaluation by a mental health professional.

HISTORY OF PRESENT ILLNESS: Mr. Lowe is a 60-year-old male who was employed by
Cincinnati Incorporated of Harrison, Obio on the date of injury, November 13, 1998, He was
working as a machine builder/laser assembler when while trying to install a cylinder weighing 60
pounds; the cylinder slipped causing a severe strain on his jeft arm. He states that as the cylinder
dropped it caught his [eft arm and he dislocated his left arm. He states that while he is certain that
his shoulder dislocated, the x-rays performed at the emergency room did not show this, He states
that he relocated his shoulder afier the emergency room visit when it spontaneously relocated when
ke was at home. He had continued left shoulder pain even after the shoulder dislocation was
reduced. On November 24, 1998 had a MRI of his left shoulder was performed, and it was reported
as being normal. Mr, Lowe stated that he had no previous lefl shoulder injuries. He initially treated
with Dr. Swanson, an orthopedist. Dr. Swanson performed a feft shoulder diagnostic arthroscopy on
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February 02, 1999. This included qup:!% Llf a biceps tendon tear and an
arthroscopic intra-articular reconstruction of the labrum Mr Lowe states that this surgery did not
help and on August 02, 1999, he underwent left shoulder arthroscopic release of the biceps tendon
with the debridement of intra-articular scar tissue and sutures. This was also not successful and on
April 10, 2000, Dr. Swanson performed a close manipulation of the shoulder. This was not
successful in terms of relieving symptoms and on August 21, 2000 there was another arthroscopic
left shoulder debridement of scar tissue and manipulation of the shoulder, This did not help Mr,
Lowe’s symptoms. On August 09, 2001, Dr. Swanson performed a left shoulder replacement. Mr.
Lowe states that this also did not help his symptoms and actually made his range of motion worse.

He underwent physical therapy pre- and post-operatively for each of the procedures mentioned
above and in no case did the physical therapy improved his pain or his range of mation. He states he
has never had vocational rehabilitation including job retraining or work hardening. He has bect in a
pain management program for few menths three to four years ago and medications “doped him up”
and he stopped the pain management program. He has had cortisone injections of the shoulders and
Synvisc as well. These did not help. He states that currently he has shoulder pain radiating down
his arm intermittently in all five fingers. He states that nothing improves the shoulder pain but damp
weather and any movement make the shoulder pain worse. He states that the shoulder pain is 6/10 at
best and 10/10 at worse. He has trouble sleeping because of the pain, He states that he has had this
leve] of symptomatology and pain with the inability to lift his arm more than 60 degrees in forward
flexion or more than 60 degrees in abduction since his shoulder replacement surgery in 2001. Over
. the last six to last 12 months the symptoms have stated the same. He denies any problem with
bladder or bowel control.

He is right-hand dominant. He is unlimited in terms of sitting and standing and walking, but he can
only drive using his right hand only and only uses his left hand and arm to steady the wheel. He
states that he can only lift 3 to 3 pounds with the left hand and arm and can lift up to 20 pounds with
the right arm. He states that he is unable to do dishes, cook, and make a bed. This is because of his
teft shoulder symptoms. He is able to dress himself and perform personal hygiene tasks. At this
point, he made a point of stating that he does have occasional days where he can do this such as the
day when he was filmed without his knowledge in June of 2003,

He states that currently he does not know of any new treatments or medical evaluations that his
physicians have planned for him at this point. Ifhe were offered surgery with a reasonable chance
of success, he would agree to it.

PAST SURGICAL HISTORY: He has had five shoulder surgeries as mentioned above as well as
an appendectomy and a coronary artery bypass grafting.

PAST MEDPICAL HISTORY; Includes heart disease and the shoulder symptoms, hyperlipidemia,
hypertension, and coronary arfery disease.

CURRENT MEDICATIONS: Oxycodone 5/325 mg four to five a day, gabapentin 300 mg up to
12 a day, clonazepam 4 mg a day usually in divided doses, Simvastatin 80 mg q.d, ranitidiae 150
mg b.i.d., citalopram 60 mg a day, BuSpar 90 mg a day, Ecotrin 81 mg a day, and metoprolol 25mg
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SOCIAL HISTORY: He lives with his wife and two other people. He has social security disaﬁilfty
status for the last two years.

HABITS: He is an ex-smoker having quit in 1989. He does not drink afcoho] containing beverages
and states he has never drank too excess. He denies illegal drug use.

FAMILY HISTORY: He denies any history of arthritis, neck pain, or low back pain in the family.
EDUCATIONAL HISTORY: He completed the 12 grade,

OCCUPATIONAL HISTORY: He has not worked since.1999, He states that he was doing light
duty at this point and has not really worked in his regular jobs since 1998. He was technically
employed from 1998 till 2002 for Cincinnati Incorporated aithough he states he did not work after
1999. He was a laser assembler and machine assembler in this job. Prior to that, he worked for 16
years as a plastic machine operator operating a plastic extrusion machine.

REVIEW OF MEDICAL RECORDS PROVIDED:

Mr. Lowe handed me a letter from Dr. Jim Swanson expressing his disagreement with the filming of
Mr. Lowe outside his home. Dr. Swanson refers to the hedge clipper that Mr. Lowe was using in the
video and opines that it weighed no more than 3 to 5 pounds.

June 25, 2005 — Date on the videotape supplied to me by the industrial commission of Ohio. This
videotape shows a gentleman who appears to be Mr. Lowe by my recollection, walking around a
vard using a hedge clipper. During this approximately 10 minute segment of video Mr. Lowe is seen
to use both hands to operate a hedge clipper. He is seen to move both arms in a rapid fashion. There
is no physical evidence of pain such as grimacing. Mr. Lowe is seen to move the hedge clipper, use
a rake in his yard, and reach to connect and disconnect his hose. He also moves the hose during this
petiod of time. His range of motion in the left shoulder is observed to be at least 30 degrees of
extension, at least 20 degrees of adduction, at least 90 degrees of abduction, and at least 100 degrees
of forward flexion. He is observed at one point during the video to throw a hose with his left arm
rapidly going from a point of ¢ degrees of forward flexion to 10¢ degrees of forward flexion in the
active tossing of the hose. It was difficult to estimate the degree of internal and external rotation.

February 02, 1999 — An operative report from Dr. J. Swanson. The operation was diagnastic
arthroscopy with an arthroscopic debridement of the biceps tendon tear with an arthroscopic intra-
articular labral reconstruction.

November 27, 1998 — An MR of the left shoulder showing mild hypertrophic spurring at the AC
joint but no rotator cuff impingement. The rotator cuffis intact and there are no joint or bursal fluid

collections. The glenoid labrum is normal in appearance.

March 03, 1999 — A follow-up visit with Dr. “JDS”. The lell shoulder was still sore at this point and
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there was a squeaking sensation in the shoulder,
this was due to the head rubbing on the sutures in the labrum.

CINCIN:++: DISTRICT

. DS opined t’}_ﬁt

October 05, 2005 — An independent medical specialist examination by Dr, Bacevich. He had view
the videotape of Robert Lowe dated August 03, 2004 and June 25, 2005,

August 23, 2004 - The videotape while he was at an ATM machine and opened and closed his card
allusing his left arm. He then used a powered miller pushing and pulling with both arm without any
apparent difficulty. He opined that the physical capacities on the taper are much different than the
findings on Dr. Bacevich’s exam of April 30, 2003 in which Mr. Lowe reported exquisite pain in the
shoulder on attempts at range of motion and very severe guarding,

April 05, 2002 - An independent medical evaluation by Dr. Malcolm Meyn. He opined that
Mr. Lowe’s left shoulder loss of strength and crepitation were consistent with subjective complaints.
On examination there was only a “slight amount of flexion and abduction.” He reported at the time
that it was difficult to walk because when his left arm would swing it would cause him pain.

October 11, 2000 - An independent medical evaluation by Dr. Kohlhaas, He opined that Mr. Lowe
is af maximum medical improvement,

May 15, 2003 — An independent medical evaluation for the Industrial Commission of Ohio by Dr.
Steven Wunder. He found that there was a 27% whole person impairment due to the shoulder with
70 degrees of forward flexion and 70 degrees of abduction.

PHYSICAL EXAMINATION:

His wife was present during this examination.

General: Mr. Lowe was an intermittently cooperative male who sat through the interview with his
left arm at his side without apparent distress or the need to change positions. He tried several times
to voice his displeasure at being videotaped previously, and he had difficulty answering nry
questions without proceeding in a tangential fashion. He expressed his displeasure at being
redirected tc answer the questions. He was able to transfer to the exam table without apparent
difficulty. :

UPPER EXTREMITY NEUROLOGIC: Muscle strength testing showed 5 out of 5 in all muscle
groups of the upper extremities, except teft shoulder flexion, abduction, and inlernal and external
rotation, which were 4/5, 4/5, 4+/5, and 4+/5 respectively. Reflexes were 2+ and equal at the biceps,
brachioradialis and triceps. Sensory was intact to light touch in both arms down to the fingers, No
tremor or other involuntary movements present. There was no left atrophy (comparing the right and
left sides) in the upper arm (right 31.5, left 32.5) or the forearm (right 30.5 and left 30.5) measuring
at the point of maximal circumference.

LEFT SHOULDER: There was no visible swelling or deformity in the shoulder joint. The drop arm
test could not be performed. There was diffuse tenderness over the AC joiat, deltoid, biceps tendon

A
a
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insertion and all other areas tested in the shoulder region. There was mild crepi
motion. There was a 17 cm healed anterior scar from a prior shoulder surgery. The Jobe’s test and
the anterior drawer test could not be performed due to pain.

Range of motion testing (in degrees) was highly variable and showed:

Abduction; 34 to 50 (impaired if < 165 degrees) — moving slowly with grimacing

Adduction: 0 (impaired if <35 degrees)

Internal rotation with arm at his side: 41 to 62 (impaired if <75 degrees)

External rotation with arm at his side: 30 to 42 (impaired if <55 degrees)

Flexion: 35 to 68 degrees (impaired if < 175 degrees} — moving slowly with grimacing
Extension: 10 (impaired if <45 degrees)

DISCUSSION: Robert Lowe has allowed conditions from a single claim being evaluated in this
report. The left shoulder conditions are still symptomatic.

OPINION: Based solely on the allowed conditions listed in the claims reviewed, and considering
only the physical conditions allowed:

1. These allowed conditions have reached MMI.
2. Based on the American Medical Association’s Guides fo the Evaluation of Permanent

Impairment— 5" Edition, the whole person impairment for the allowed physical conditions in the
claim is 20 %. This figure was calculated based on the table below.

Chap- Body Part Comment Whole
Tah./Fig., person
pet Impairment
' Yo, except
where
indicated
1e-T. 27 Arthroplasty / Resection shoulder 24 %UE
pS06
16-F. 40 Shoulder ROM — Flex/Ext, Basad on best observed 5+2 % UE
476
16- F. 43 Shoulder ROM - Abd/Add -~ | Based on best observed 4+2 % UE
o477
16- F. 46 Shoulder ROM - [R /ER Toc variable to rate ;0% UE
p478
33% UE impairment = 20% 30 Y%
whole person impairment .
Total - 20 % WPI

The amount of pain was not disproportionate for what is expected with the allowed conditions in the
claim and their associated impairment as caleulated above, so no additional impairment % for pain
was combined into the impairment rating.

45
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3. The physical strength rating form was completed based only on the allowed physical conditions
evaluated in this report and not considering the worker’s age, education, and work history. This
rating form is enclosed with this report.

Respectively subrz‘l@/
Jndr Peae__ MY

Andrew Freeman, MD, MS

Director, Center. for Occupational Health

University of Cincinnati -

Assistant Professor, Division of Oceupational and Environmental Medicine
Board Certified, Occupational Medicine
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PHYSICAL STRENGTH RATING

[NJURED WORKER: Robert Lowe CLAIM NUMBER(S): 98-593871 HW: None

Based solely on impairment due to the allowed condition(s) in the claim(s) within my specialty and with no consideration of the
injured worker 's age, education, or work fraining;

(3 This injured worker has no wark limitations.
() This injured werker is incapable of work.
(X) This injured worker is capable of work as indicated below.

{X) “SEDENTARY WORK”

Sedentary work means exerting up Lo len pounds of force occasionally {occasionally: activity or condition exists up to one-third
of the time) and / or a negligible amount of force frequently (frequently: activity or condition exists from one-third to two-thirds
of the time) to lift, carry, push, pull or otherwise move objects. Sedentary waork involves gitting most of the time, but may involve
watking or standing for brief periods of time. Jobs are sedentary if walking and standing are required only occasionally and all
other sedentary crileria are met.

FURTEHLER limitations, if indicated: No reaching or overheyd work with the left arm i

(} “LIGHT WORK"

Light Work means exerting up to twenty pounds of force oceasionally, and/or up 1o ten pounds of force frequently, and/or 2
negligible amount of force constantly (constantly: activity or condition exdsts two-thirds or more of the time) to move objects.
Physical demand may be only a negligible amount, a job should be rated light work: {1) when it requires walking or standing to a
significant degree; or (2) when it requires sitfing most of the time but entails pushing and/or pulling or am or leg controls; and/or
3) when the job requircs working at a production rate pace enfailing the constant pus}ung and/or pulling of materials cven though
the weight of those malerials is negligible,

FURTHER limitations, if indicated:

() “MEDIUM WORK”

Medium work means exerting fifty pounds of force cecasionally, and/or ten to twenty-five pounds of force frequently, and/or
greater than negligible up to ten pounds of force constantly to move objects, Physically demand requirements arg in excess of

those for light work.

() “HEAVY WORK”

Heavy work means exerting fifty to one hundred pounds of force occasionelly, and/or twenty to fifty pounds of force frequently,
and/for ten to twenty pounds of force constantly to move objects. Physical demand requirements are in excess of those for

medium work.
() “VERY HEAVY WORK”

Very heavy work means exerting in excess of one hundred pounds of force occasionally, andfor in excess of fifty pounds of
force frequently, and/or in excess of twenty pounds of foree constantly to move objects. Physically demand requirements are in

excass of those for heavy work.

PHYSICIAN'S NAME: Andrew Freeman, MD

PHYSICIAN'S SIGNATURE: DATE: 512106
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The Industrial Comiission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 98-5%3871 Claims Heard: 98-593871
LT-ACC-5I-COV
PCN: 2053401 Robert W. Lowe

ROBERT W. LOWE

703 RIDGE AVE : ‘
RISING SUN IN 47040 RRDIRGES MALED
JAN 2 12006
‘Date of Injury: 11/13/1998 Risk Number: 20003333-0

INTERLOCUTORY ORDER

This claim has besn previously allowed for: STRAIN/SPRAIN LEFT SHOULDER
ROTATOR CUFF TEAR; AGGRAVATION OF PRE-EXISTING ARTHRITIS OF LEFT
GLENOHUMERAL JOINTS.

This matter was heard on 01/03/2006 before 5taff Hearing Officer Terri Crum
pursuant to the provisions of Ohio Revised Code Section 4121.35(B) and
4123 511{D} on the following:

£-86 Motion Filed by Employer on 11/01/2005,
Issue: 1) Terminate Permanent Total-Declare PTD Overpayment

Noticeés were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to thws date, and the fo!lowing
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: INJURED WORKER AND S. WOLF
APPEARANCE FOR THE EMPLOYER: G. BECKER )
APPEARAMCE FOR THE ADMINISTRATOR: NO APPEARANCE

The Staff Hearing Officer finds that the employer has presented sufficient
evidence to demonstrate that there may have been a change in circumstances
sufficient to warrant the stopping of the Permanent and Total Disabiljty
award. Therefore the Staff Hearing Officer refers the file to the medical
section for an examination on the issue of whether the injured worker is
capable of performing sustained remunerative employment. The examining
physician is instructed to examine the injured worker and to review the
video tape evidence submitted by the emp loyer.

After the completion of the examination the matter is to be reset before a
Staff Hearing Officer on the employer's motion filed 11/01/2005,

This order is interlocutory in nature and not subject to appeal pursuant to
the ghio Administrative Code Rule 4121-3-09.

Typed By: b jjj(_)bo (/)ﬁuf/m\g

Date Typed: 01/18/2006 ~ Terri Crum
"Staff Hearing Officer

SHOLOC st Pege i/ b
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98~593871

Findings Mailed:

The parties and representatives 1isted below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, piease notify the Industrial Commission.

98-633871

Robert W. Lowe

703 Ridge Ave
Rising Sun IN 47040

Risk MNo: 20003333-0
Cincinnati,; Inc

Main Office

7420 Kilby Rd
Harrison OH 45030

SHOLOC

ID No: 14402-90
Scott A, Wolf

1014 Vine St Ste 1650
Cincinnati OH 45202

ID Ho: - 120-80 i
***Eeank Gates Service
PO .Box 1823864

Columbus OH 43218-2364

ID No: 20238-91
Dinsmore & Shohl
255 E. Fifth St.
1900 Chemed Center
Cincinnati OH 45202

ID No: 2000-05

FINDENGS REAILED
JAN 212006

Co¥»*

**%BUE - Special Investigations Uni

30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR

{}{}{}£}§}e 2
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- Lowe, Robert W. 01/01/1946 | _ 10f3
+ Office/Cutpatient Visit
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Visit Date; Mon, Jan 30, 2006 04:30 pm
Provider: Jim Swanson, MD
Location: Swanson Orthopaedic Surgery & Sports Medicine

Electronically signed by provider on 01/30/2006 Printed on 01/30/2006 at 6:38 pm.
SUBJECTIVE: '

ce:
Mr. Lowe is a 60-year-old male presents foday for a worker's compensation follow-up visit. The date of injury was
11/13/98. The employer was Cincinnati Incorporated. Status Post left shoulder pain.

HP: !

He presents with shoulder symptoms. The symptoms are on the left side. Symptoms location is diffuse. Sympioms
include pain, stiffness, weakness, giving way, night pain, popping, numbness and tingling, but not reddness. The patlent
is right handed. It radiates to the arm, elbow, forearm, neck; and chest, ‘He-describes it-as sharp, aching, and stabbing.
Pain intensity described as 2 -9 /10. Symptoms are constant, worse at night, worse with activity, and warSéhng. The

‘pain initialty started 11-13-98 years ago. Related symptoms include Night pain, shoulder stiffness, swellidd! Srepitus,

numbness (over the upper chest and upper arm ) and weakness, but nof warmth, erythema, 2 3&hsationtdisieulder
instability, locking of his shoulder in a fixed position, a loose body sensation, arthraigias, feveY, chills, ra¥h or® N
genilourinary discharge. Previous treatments include OTC pain medications, NSAID's, , forf?d P fiysical Therapy. hp:rrjg"
exercise program, modified work/activities, work excuse, rest, sling, ice, heat, injections - corli&ésferoid el s~ o
viscosupplementation, surgery to include: arthroscopy and shoulder replacement, Localized imfootions, ang TIENS Ue ee
no fevers, no chills, reddness, weight loss, paralysis Present functional level is sedentary. g%gurem wQegtatus is, .,
Disabled. | EXAMINED HIM TODAY, AND | 8EE NO IMPROVEMENT OR CHANGE {N HI MDITION. WITH *+, .*
EFFORT HE CAN RAISE HIS ARM, BUT IT CAUSES PAIN. HE HAS NO MORE THAN GReOBS-4/5 LERT

SHOULER STRENGTH, AND HE HAS LIMITED RANGE OF MOTION, HE STILL TAKES PERCOCET &NQ*
NEURONTIN FOR PAIN, VALIUM FOR ANXIETY AND INSOMNIA, AND CELEXA FOR DEPRESSION. . HE STILL
GETS HIS MEDICATION THROUGH THE WA, BECAUSE iT IS LESS EXPENSIVE. RPN

HE BROUGHT TGO MY ATTENTION THAT HE WAS VIDEOTAPED BY THE WORKERS COMPENSATION
INSURANCE COMPANY WHILE ATTEMPTING TC DO SOME YARD WORK AT HIS HOUSE, AND WHILE OPENING
HIS DOOR. | EXAMINED THE HEDGE TRIMMER HE WAS APPARENTLY TRYING TO USE, AND T WEIGHTED
ONLY 3.75 LES, AND WAS WELL BALANCED. THE TRIMMER WEIGHS LESS THAN THE EXERCISE EQUIPMENT
{ ENCOURAGED HiM TO USE ON A DAILY BASIS. THE COMPANY IS NOW TRYING TO CANCEL HiS BENEFITS
AND DISABILITY COMPLAINTS ON THE BASIS OF THE TAPE. | HAD A LONG DISCUSSION WITH THE PATIENT
AND HIS WIFE TODAY. WE DISCUSSED HIS INJURY, DISABILITY, AND THE RECOMMENDATIONS THAT | HAD
PROVIDED TC HIM.

Past Medicat History { Family History / Socjal History:

Surgical History:

Cornary Artery Bypass Grafi
Joint Replacement

Tobacco/Alcohol/Supplements:
Tohacco: Past history of cigarette smoking, but has quit.

Alcahol: Denies current alcohol use (regular or infrequent}.

Legacy Data:
PAST MEDICAL HISTCRY:

Coronary Arlery Diseass
Hyperlipidernia
Hypertension
Depression

SURGICAL HISTORY:
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L.owe, Robert W. o101/1946
Visit

Offica/Owvtpatient ‘

Vish Date: Mon, Jan 30, 2008 04:30

Pravider: Jim Swanson, MD e
Lomﬂon:swammmw-y&smm«

“g Electronically signad by provider on 01/30/2008 Printed on 01/30/2008 at 6:35 pm.
: Appendectomy

Tonsillectomy

4 prior shouider surgeries;

i

1’..

$h FAMILY MEDICAL HISTORY:

i Positive for Coronary Artery Disease and Hypertension.
%

i S0CIAL HISTORY:

W Machine Bullders;

)  Marital status: mamied;
HABITS:

v Nonsmoker (never smoked);

" M—-‘-‘“ 8:

M Peroodan:

# Oxycontin:

I Codeine:

w Morphine:

% Neurontin
@ Percocet
4 Lopressor
- Celexa 20mg Tablets 1 tab(s) po qd
§ Ecotrin
Zocor 20mg Tablet 1 tab(s) po hs

OBJECTIVE:
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SHOULDER EXAM: . Inspection: Surgical wound - stparior wound ( healed ); no erythema: Edema - over the rotator
cuff, Deformity - ( He tends to hokd the arm suspended and forwand flexed. ); Muscle Atrophy - paraspinous muscles,

deitoid, and ROTATOR CUFF MUSCLE BELLIES:;

Palpation: pain elicitad over the lateral clavicle, ai the greater tuberosity, bicipital groove, and praxiimal of the humerus,
anteriotly, and posteriorly; no warmth; crepitus paipable over the anterior and lateral acromion and over the subacromial

bursa; no masses; Lymphadenopathy is absent. ;

Neurovascular: normal sensory exam of axillary, musculocutaneous, median radial and ulnar nesves distally to light

touch or pain; normal pulse and capiflary refill noted distally;

Muscular Strength: 3/ flexors; 4/5 extensars; 3/5 abductors; 4/5 adductors: 3/5 external rotators; 4/5 intemnal rotators;
Range of Motion: Limited active ROM with extension to ( +15 ) degrees, glenc-humeral flexion to 50 degreses, combined
shouider joint flexion to 70 degrees, gleno-humeral abduction to 60 degrees, combined shoulder joint abduction to 70
degrees, exiamal rotation in the neutral postion to 0 degrees, adduction to 20 degrees, and intemal rotation in the neutral

position to 10 degrees; Active equal passive motion; generalized pain with ROM;
Maneuvers:

(+) Yergason test; (+) Speed's test; +/- drop arm lest; (+) Supraspinatus pain with resistance; (+) Subscapular tendon

pain with resistance; (+) Infraspinatus pain with resisiance

Lab/Test Resylts:
X-RAY INTERPRETATION: Radiographs: NONE TODAY.

- ASSESSMENT:

30067
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LLowe, Robert W. 010111948 30l8

Office/Outpationt Visit

Visit Date: Mon, Jan 30, 2008 04:30 pm

Provider: Jim Swanson, MD

Location: Swanson Qrthopaedic Sumgery & Sports Medicine

Electronically signed by provider on 01/30/2008 Printed on 01/30/2008 &l 6:36 pm.

340.9  Sprains and strains of shoulder and upper amm (Savere)
V43,81 Adtifiolal joint replacement, Shoulder
DDx;

PLAN:
Sprains and straing of shoulder and upper arm
TESTSPROCEDURES: Tests or procedures ordered 10 be performed at the next visit include: Shoulder X-ray - lefi - 2v

{A-P and Y-scapulan.
MEDICATIONS: {no change to cumanl medication regimen). (see today's med list). | reccomend continuing the following

Y medication: Percocet 5-325 myg, 1-2 po q 4-6 hours pm pain,.  Narcotic risks and precautions were discussed.. Vallum

{as a muscle relaxant). Neurordin 300 mg TID. Over-the-counter medicalions recommendad inciude ibdarofeli, Tyleno)
Extra Sirength or Tylenoj Arfritis TID, Glucosamine and Chondroitin, Topicat arthritis creams, Galciumwwith«Wit D, end
Mutlivitamins. . We had a long discussion about the risks snd benefits of NSAID's. We disbusced the Sitdswitives o eees
treatment, as well as the propar use and monttoring of the medication. The patient agrees okeep me infosmed of anye«
& side effacts, sssene seer sacens
RECOMMENDATIONS given include: os therapy, no workischool, Modity activities as pain, sigws, limifed eclivitieg with
affacted extremity, Home stretehing program (instructions were given), ROM program (Office Instiuctiogy,«Gegman e s« +e
exercisas, Home strengthening program {instructions were given), and SLING FOR COMFORT»¢ s RIITH
FOLLOW-UP: Schadule a follow-up visit in 8 manths. eee . .t
HE CONTINUES TO BE COMPLETELY AND PERMANENTLY DISABLED. NOTHING HA; CHANGERWATH
REGARD TQ HIS EXAMINATION OR RECOMMENDATIONS. | HAVE ALLOWED HiM TQ DO VERY LIMITED
ACTIVITIES AS HE CAN TOLERATE AROUND THE HOME, AND LIMITED HOME REPAIR AND LAWN-GARE IS
WITHIN THOSE RESTRICTIONS. | FIND THE VIDEOTAPING OF THE PATIENT WHO HAS A LONG 9TANDING
DISABILITY AS DOCUMENTED BY MULTIPLE PHYSICIANS TO BE REPREHENSIBLE AT BEST, AND SHOLUWLD BE
PUNISHED UNDER THE FULL LIMITS CF THE LAW. .
WORK: | do nat recommend sver relyming 1o work. .
CC: Patient's attormey, Ohlo B\WC, Dr. Barkdoli -

L H NS
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CORTHOPAEDIC SUITE
DEARBORN COUNTY HOSPITAL

600 WILBON CREEK AOA
Jim Swanson, M.D. LAWRENGEBURG, IN 47025
ORTHOPAEDIC SURGEON PRk oy B o) S87-6402

December 20, 2005

Mr. Scott Wolf

Weisser & Wolf, Attorneys At Law
Kroger Building

1014 Vine Street, Suite 1650
Cincinnati, OH 45202

RE: Mr. Robert Lowe
703 Ridge Ave.
Rising Sun, IN 47040

Claim No.: BWC 98-593871

Dear Mr. Wolf,

As you know, Mr. Lowe sustained an injury to his left shoulder in November
1998. He had undergone a left shoulder hemiarthroplasty, yet continues to have
shoulder pain due to the injury. With his condition, | recommend that he perform
stretching, strengthening and range of motion exercises at home, on a daily
basis. He may apply ice therapy and modify his activities as pain allows, but it is
recommended that he never return to work.

Sincerely,

Ji ansc?r: M.D.

JDS/mt

Cc: Mr. Robert Lowe

ADULT & PEDIATHRIC CARE « FRACTURES « SPORTS MEDIGINE + RECONSTRUCTIVE SURGERY
LASER SURGERY » HAND » JOINT REFLACEMENT

0069
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SPECYALISTS IN OHIO
WORKERS' COMPENSATION

November 11, 2005

Gary E. Becker
Dinsmore & Shoh!
255 B. Fifth St.
Suite 1900

Cincinnati, OH 45202

WEISSER & WOLF
ATTORNEYS AT LAW

KROGER BUILDING
1014 VINE STREET / SUITE 1650
CINCINNATI, OHIO 45202
(513} 721-3236
FAX (513) 721-2733

RE: Cincinnafi, Inc, v, Lowe, et al.

Dear Mr. Becker:

MARK B WEISSER *
SCOTT A WOLF *
LISA M. CLARK

+* ALSO LICENSED TO
PRACTICE LAWIN
KENTUCKY

Please be advised that I received your October 5, 2005 motion regarding Robert Lowe,
At this time, I am requesting a complete copy of your investigator’s log/records or notes
indicating all of the days and hours in which this investigation took place both before and

after August 3, 2004,

If you have any questions, pleas feel free to contact me at (513)721-3236.

Sincerely,

Scott A. Wolf
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November 9, 2005

Jim Swanson, M.D.
Orthopedic Suite

600 Wilson Creek Road
Lawrenceburg, IN 47025

Dear Dr. Swanson,

[’ m writing to you to let you that Cincinnati Incorporated and their lawyers have hired an
individual to film me on tape. They did however film me as I was trying to cut my hedge
with a electric timmer which weighs four (4) Ibs, And I was trying to stretch my arm
with the rake to brush off the clippings. They also filmed at the ATM getting money to
which 1 opened my car door with the left hand, Dr. Swanson just after I take pain
medicine I feel that I can do things I shouldn’t and if 1 do then I suffer from it. s just
by habit that occurs and per the physical therapist, that 1 do occasional open my car door
with my left arm and hand. 1t hurts to do so but I'm almost 60 years old and old babits
just don’t go-away. The therapists told me to lift a (3) b weight 10 lifts 3 times daily.

I have been accused of magnifying my injury or having had a miraculous recovery in
their words. You and the physical therapist have always told or tried to encourage me to
use my arm as much as possible, and when it hurts in doing anything stop at my
limitation. This may not be your exact wording but the thought is there. I have never
magnified my injury, [ know that my pain tolerance is not like other people but my injury
is real. 1 wanted to return to work, but Dr, Lim advised me to consider disability. It was
hard to accept, [ accepted it and now their telling me that | have faked my injury and I
know that I have not, nor would I ever do something like that. I do my thera-band
exercises every day, with the arm stretches that Rick and the other therapist taught me, it
helps sometimes to take some pain away and sometimes bting on more,

Just wanted to advise you of what they are doing to me, and on my last visit, [ forgot to
ask you about surgery on the nerves going down my arm to relieve some of my pain
going to my hand. You and Dr. Lim are the only two Doctors that have seen my shoulder
from the inside and [ can’t explain where my pain actually comes from, alt I know that
the pain is real and they (Cincinnati Inc, and their Attorney) should feel my pain for a 24
hour period. | have tried to do what you told me to do and it’s not {o.their satisfaction.

obert w. ngé FoetC

Christina Lowe for Robert Lowe

=

G001



November 9, 2005

Honorable Scoft A, Wolf
Attorney At Law

Kroger Building

1014 Vine Street/Suite 1650
Cincinnati, Ohio 45202

Dear Mr. Wolf:

I am not feeling safc now and it*s because of the stalking that Cincinnati Incorporated
and their Attorney have displayed on two ar more occurrances. They have intentionally
followed me from my house to the ATM, in order to film me doing something that
doesn’t agree to them. I have notified the local Police Chief, and he has expressed to me,
that he and his staff of Police Officers will be watching for anyone on my street filming
myself or anyone because this is stalking a person or family.

Mr. Wolf 1 still believe 1 have done nothing wrong to be treated by Mr. Becker as if T am
a liar and a fraud. 1am truthful and do have problems with chronic pain regardfess of Mr.
Becker and Dr. Bacevich’s assumption of me.

Please find a letter to Dr. Swanson explaining some of the things they filmed me doing
with the exception of they said I pushed my self-propelled lawn mower. [ would hope
that there is a way that I could challenge Mr. Becker and or Cincinnati Incorporated in
litigation for these different times of intentional following me. 1 stand on your advice and
await confirmation from you,

Thanks very much

») 4 '.-
; - £, G’Z—uqe_
obert Lowe
Christina Lowe for Robert Lowe

A
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November 4, 2005

Weisser & Wolf

Honorable Scott A. Wolf
Attorney At Law '
Kroger Building

1014 Vine Street/Suite 1650
Cincinnati, Ohio 45202

Dear Mr. Wolf:

I am receipt of the letter from Cincinnati Incorporated Attorney and their observation
tape of me. 1 remember back at the time when it occurred ant I knew they filming down
the street, but I thought I was doing nothing wrong. I couldn’t finish the job becanse
my shoulder was husting so badly, this is why I told you that my friend cut my hedges.
he actually did finish them up. Also they have filmed me trimming grass which is what
they say was a push mower. I don’t own a push- mower, 1 have a self- propeiled mower
because of limitations with my arm.

Dr. Swanson has encouraged me {0 try to move my arm and shoulder so that it won't
fregze up. The physical therapist has asked me to continue to try to lift a (3) pound
weight and stretch rubber hoses with different strengths to keep my arm from locking up
or freezing. 1 really don’t cate for them filming me without my permission as 1 do
nothing wrong and { have to get out of the house for mental reasons. Should we go to
courf , I would like to bring in my hedge trimmer and show the court that it actually
weighs (4) pounds. I worry now they might enter my home at a time when we are not at
home and place a camera in my home against my approval or my family’s approval.

I have been encouraged to try to do the dishes, which is very difficult to do and there are
lots of times I pass on it because of the constant pain. I'll admit to you that when under
the influence of the medicine T take, 1 try to do things that I can’t then I suffer from do
that. ] knew Cincinnati Incorporated would film me some day, as they have been know to
do this sort of thing with others. As for Dr, Bacevich, [ believe he is one of the Doctors
that is paid by employer’s to totally destroy a person who has a legitimate disability.

I am a Christian man, I never asked for total Disability ever, I was told by Docter Lim
that he scen my shoulder from the inside, and that I should give up and accept disabiiity.

I did just that and for mental reasons I can’t live my life as a disabled person because 1
have Cincinnati Incorporated taping me from distances in my own yard, I am very upset
and they have done this sott of thing, since my accident. They have told me that they
would get me come hell or high water. [ have lived with their threats long enough and if
you have any attorney that can help me under a civil situation, please advise me and [ wilt

go that way. Also, Mr. Wolf, I have found out that they fired me jLW

I have learned that under federal law this cannot be done, INDUSTRIAL COMMISSION

‘L JAN 03 2006

OF OHIO
CICANATI DISTRICT
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I have also been told that I have to walk (1) mile a day because of my Heart-by- pass
from my heart doctors, and that’s another way they may film me. I really am upset and
its very depressing knowing that one cannot try to something without being filmed.
When 1 was awarded (PTD) I didn’t know that | would be followed as if T am committing
a fraudulent act. Idid not inflate or magnify my disability, itis real and [ am looking at
another surgery soon according to Dr. Swanson because of the spur growth around the

socket the prostesis sits in.

Thanks for your encouragement but they are out to get me, no matter the costs..

CL/RL Robert W. Lowe
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BWC Bureau of Workers® Compensation MOTION

Instructions:
’ This form is to be used by the injured worker or employer and/or their authorized representatives to request

& decision by the Bureau of Workers’ Compensation or the Industrial Commission that cannot be accomplished
through any other form or application.
. This form is NOT TQ BE USED BY BEALTH CARE PROVIDERS OR MANAGED CARE

- ORGANTZATIONS, Health Care Providers or Managed Care Organizations must use form C-9, Physician’s
Report/Treatmeni Flan for Industrial Injury or Occupational Disease.

. Proof must be submitted with this form,
. The applicant must mail a copy of the Motion to the opposite party and/or their authorized representative
and shall indicate that a copy has been mailed by signing Certificate of Service below.
taimant Mr. Robert Lowe KClsim Nurmber: 98-593871
Frreet Address: r’:ity: tate: Zip Code:
703 Ridge Ave, : Rising Sun _ Indiana 47046

. .
[ XYY
» L]

This MOTION is a request to consider the following:

mployer requests fhat the claimant's permanent total disability compensation baterminated dfit
to new and changed circumstances that have occurred subseguent to the initial sidenthat show, Had-i 84
Ihe is capable of sustained remunerative emplovment. T e
tdavn, .e 20 ...
i.onl: 5‘0-:, $ehage
In support of this MOTION, the following evidence is included: (identify affidavits, medi,c.a_f records qr N : re.,
other documents) . Jivee *

Memorandum of law in support, surveillance video of claimant, and Bernard B, Baccvxch,‘ 20
M D.'s IME report dated October 5, 2005,

CERTIFICATE QF SERVICE: [ certify that I have served a copy of this Motion on all parties
and representatji#€s'toMie claim.

Signed /0% @ Date signed:
Injured ker X Employer Authorized Representative CEQ/Administrator of Burean
/ of Workers’ Compensation
Distribution; Original - Claim File Copies - as needed
BWC-1208 (Rev. 10/21/98)
C-36

1195163v]
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INDUSTRIAL COMMISSION OF OHIO

Claimant: Robert Lowe
EMPLOYER'S MEMORANDUM IN

Employer: Cincinnati, Inc. SUPPORT OF TERMINATION OF
CLAIMANT'S PERMANENT TOTAL
Claim No.:  98-593871 DISABILITY COMPENSATION

Claimant's Permanent Total Disability ("PTD") compensation should be terminated
because new and changed circumstances have occurred subsequent to the initial order which
demonstrate that Robert Lowe ("Claimant™) is capable of engaging in sustained remuneyative

employment, Claimant was hired by Cincinnati, Inc., in 1989 as a Machine Assembler, HE Whs

LA N

injured at work on November 13, 1998 when a bushing pin fell out of 2 housing and jerketl angd

désany

pulled his shoulder fo the side. This claim is allowéd for strain/sprain left shonider rotatdr ehef
tear, and aggravation of pre-existing arthritis of left glenohumeral joint. C;;i;;l;u.lt und?!é@nt
several surgeries fo his shoulder and filed his application for PTD compensation on J anh;rg'.f!?,
2003. On October 1, 2003, the Staff Hearing Officer granted Claimant's application for PTD
benefits, concluding that Claimant was unable to return to his former position of employment
and was incapable of engaging in any other sustained remunerative employment.

However, on August 3, 2004, Claimant was observed using a power mower which had to
be pushed and pulled and on June 25, 2005, he was observed using hedge clippers. The attached
surveillance video shows him using both ams to move the mawer around trees and to use the

clippers. Furthermore, it shows him raking the debris from the top of bushes using both arms to

pull the clippers. There are also several instances where he picks up the hedge clippers with his

feft arm,

00076
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Bernard B. Bacevich, M.D., who initially performed an IME on Claimant on April 30,
2003, reviewed the surveillance video and issued a report dated October 5, 2005, in which he
opines that the "video demonstrated that he had full normal motion of the shoulder in vatious
positions,” that he is able to “perform light to medium work,” and that he is “capable of sustained
of gainful sustained remunerative employment.”

The Ohio Supreme Court has congistently ruled that payment of PTD benefits is
inappropriate when there is evidence that claimant is physically able "to do sustained
remunerative employment." State ex rel. Lawson v. Mondie Forge (2004), 104 Ohio St. 3d 39,

2004 Ohio 6086, q16. Furthermore, "a claimant who performs sustamed remunsrative a&t1v1ty

without pay demonstrates that he or she is capable of doing that same work fbrmuneranm

.C.O‘ .
.

State ex. rel Schultz v. Indus. Comm. (2002), 96 Ohic St.3d 27, 2002 Ohio 33!6‘ 1}61 "Wl!ﬂt

!t-.'. :'Oil.

matters is whether claimant is medically capable of performing sustained remeratwc work,

and capability is not dependent on the claimant's status as a current employee.” State ,ex. reI

:
ao.

Jerdo v. Pride Cast Metals, Inc. (2002), 95 Ohio gt.3d 18, 19, 2002 Ohio 1451.

Ohio Revised Code § 4123.52 authorizes the Industrial Commission to exercise
continuing jurisdiction over an award of PTD compensation when new and changed
circumstances occur "subsequent 1o the initial order. State ex rel. Alesci v. Indus. Comm.
(2002), 97 Ohio St 3d 210, 2002 Ohio 5932, §23. An example of a new and changed
circumstance includes "discovery of evidence subsequent to a PTD award that claimant is or can
engage in sustained remunerative employment.” /d. at §25. When such circumstances occur,

the commission is entitled to reopen the prior award, terminate benefits, and declare an

overpayment. Id.

ey
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The new and changed circumstances in this case mandate that the Industrial Commission
reopen Claimant's PTD award. The surveillance video and Dr. Bacevich's report constitute new
evidence of circumstances of changes that have oceurred sibsequent to Claimant's PTD award.
Dr. Bacevich states that Claimant "demonstrate[s] physica! capabilities that [are] much different
than the findings” in his examination on April 30, 2003. He states that Claimant “has either had
a miraculous recovery between 4/30/03 and the first portion of the video dated 8/03/04 or that he
was demonstrating marked symptom magnification during [his] examination.” He finds that

Claimant currently is able to "use his left arm for many activities which are fairly strenuous in

that he could use it for pushing and pulling a lawn mower and also use it in mgtt'mg hedgeg 9.11.:11'

using a rake." .

The surveillance video and Dr. Bacevich's report demonstraie that ciéfmant is plear'iy

'l}... "locg

medically capable of performing sustained remunerative employment. Theref@pe,.ﬂle emplayer

"l.
0

requests the Industrial Commission exercise its contmumg jurisdiction and issue an, qrgler

0.

terminating Claimant's PTD benefits, and declare an overpayment of benefits from August 3

2004 forward. )

- %

Respectfully submit'{ed,

Vi

Gary’B. Becker (0012716)

insmore & Shohl LLP
1900 Chemed Center
255 East Fifth Street
Cincinnati, Ohio 45202
Telephone: (513) 977-8179
Counsel for Employer
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via U.S. mail upon
the follawing this 26th day of October, 2005:

Lisa Clark, Esq.

1014 Vine Street

Suite 1650
Cincimnati, Ohio 45202

Telephone: (513) 721-3236
Counsel for Claimant /7
Ty subfnitted;™™ )
' /
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GaryE Becker Axtorney

" Dinsmore & Shoht, LLP. T ST O LA S

7255 Bast Fifth Street; Su:te 1900 CEE LR e T e A

Cmomnati Oh1045202-4720\-_ - N I

.. - ST e RE Robﬂ'tbowe . '-"';’\",-' ::00-; " S
L T "‘. ﬂam‘lNo.98-59337m§ﬁ97-5m .' .

STl e T " L19830-23; L201824-22)"
SN e, “ - Dateoflnjury' 11113293
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' I had mitlally performed an Independent Medtcal Exammatlon on Robert Lowe on Apni 30 2663 and

have ndw béen sent 3 wdeotape of Robeft Lowe' dated 08/03/04°and 06/25705. My review.of the .
videotape shows that on 08;’03/04 he was: af an ATM machine and then’ walkcd over to. hig cat but

o -.-could easdy open and. close. the doof usirtg his left arm. The tape then showed hitn usmg A power

. mower whlch had fo'be pushed and pul'led and-he was usmg this with both arms; again wuhout any. .

. v151ble mgns of dlﬂiculty irl using his arms.. He wuld push and pull this repetltwely, move it around ©

o ftreos and tiot‘show; any_ ewdence of difﬁculty - At times he: would usea single’ arni and pull the

:—-;.'".. mower backwards ‘with: hlS nght arm but he would-be swmglng ‘his;, leﬁ amy,’ agam, WIthOLIt any

Do ewdence of dlfﬁculty At the end, of theé ¢ gIass cuttmg session he did put his mower away intoa - . - v
- garage area. He appeared to’ be very hot.and sweaty. The Video ended when he walked up-and was

" talking with an older man and wenit- -down 1o sit on a porch. The next section of the v;deo was fromi -

. 06/25/05. when it begms wmh hlm picking-up a hedge clipper with hJs left. arm and not showmg any.

. sng,ns of dlﬂiculty The video; at times, would show him usmg the hedge cutter with his right.arinand

"~ other times he would use it in both arms.. He wolild then use'a rake to clear ihie debris from. the top’
‘of the bushos He would have his righit arm ‘atthe prommal partof the handle and his’ leﬁ arm down

oL lowerand would be’ pullmg backwards quite forcefully and v:gorously and; again, ‘this, showed no

‘ ewdence of any" dlﬂioulty or-pain. Durmg these manguvers his. left arm would be- rmsed forward to .

. the 90- degree position.  At-other times; he was se¢t holdmg the trimmer in his. left. arm usmg the rake
o in his right arm'to. .Scrape off the cuttmgs -and. other times he- would use both arms on the rake Thére . .
- were several eplsodes where he- oould easdy pick up the hedge chppers w1th hlS leﬂ arm Durmg all Tl
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" “The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 97-585228 €laims -Heard: 98-523871
MO-ACC-SI-COV
PCH: 2033251 Rabert W. Lowe L19830-22
L201624-22

. 97-585228

DINSMORE & SHOHL
255 E. FIFTH ST. ¥
1900 CHEMED CENTER bk s |
CINCINNATE OH 45302

Date of Injury: 11/04/1997 Risk Number: 20003333-0

Request For Reconsideration filed by Employer on 10/22/2003.
Issue: 1) Continuing Jurisdiction Pursuant To Ohio Revised Code 4123.57
2} Permanent Total Disability

The Request for Reconsideration filed 10/22/2003, by the Employer from the
findings mailed 10/08/2003, is denied for the reason that the request fails
to meet the criteria of Industrial Commission Resolution No. R98-1-3 Dated
May 6, 1998 . R .

Typed By: JH/kd U
~Date Typed: 12/04/2003 - =

The above findings and‘ordef was apﬁroved énditonfirmed by the majority of
the members. e e S P

William E. Thompson YES - Pqtﬁiék(d. Gannon : YES

Chairperson . : . .Commissioner . & .
NOT PRESENKT

Oonna Owens AT YES -
Commissioner ; : :

© ATTESTED TO BY:

‘ T tive Director
Findings Mailed:  12/17/2003 e el

k-

Signed copy contained in claim file.

Ly
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" “The Industrial Comnmission of Ohio

RECORD OF PROCEEDINGS

Claim Mumber: 97-585228

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

97-585228

Robert W. Lowe

703 Ridge -Ave
Rising Sun IN 47040

Risk No: 20003333-0 ID No: 120-80

Cincinnati, iInc ***Frank Gates Service Lo***
Main Office PO Box 182364

7420 Kilby Rd Columbus OH 43218-2354

Harrison OH 45030

ID No: 20238-91
Dinsmore & Shohtl
255 E. Fifth St.
1900 Chemed Center
Cincinnati OH 45202

BWC, LAW DIRECTOR

" (ICRECONZ - Connission Recon Defiad/Clerical Error 5/01)

f‘{}ﬂ{\S»’; Page Z . ' P kd/rhos
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BEFORE THE INDUSTRIAL COMMISSION OF OHIO

Claimant: Robert Lowe

Employer, Cincinnati, Inc.’s,

Employer: Cincinnati, Inc.
Motion for Reconsideration

Claim No.: 98-593871

The employer, Cincinnati, Inc., heteby requests reconsideration by the Industrial
Commission of the Staff Hearing Ofﬁcet's order awarding permanent total disabilicy (PTD)
in the captioned workers' compensation claim. The employer's request for reconsideration is
made pursuant to Industrial Commission resolution R98-1-03, and is based upon clear
mistakes of fact and law contained in the Staff Heating Officer’s order. For the Indui)tma%-

Commission's convenience, the Staff Hearing Officer's otder is attached hereto. Fhis njdeg

was mailed October 8, 2003, and was received by the employer October 10, 2003. : 3
W :
LR g

42

BACEGROUND

S v TN
. i

This claim involves a left shoulder injury which Mr. Lowe sustained ohlﬁovugmbéi
13, 1998. The claim has previously been recpgnized for sprain/strain left shoulder; rotator
cuff teaf; and aggravaton of pre-existing arthritis of left glenohumeral joint. The claimant
also has significant medical conditions unrelated to the industrial injury consisting of serious
heart problems which required double bypass surgery in 1996 and depression which the
claimant testified at the heating began after his bypass surgery.

MEDICAL ANALYSIS

The Staff Heating Officer discussed three medical opinions in her PTD order. Dr.
Steven Wunder examined the claimant at the request of the Industrial Commussion, and

issued a report dated May 15, 2003 (copy attached). Dr. Wunder assessed a 27% whole

OOERE -



i

petson impairment and found that, when considering the allowed conditions, the claimant

remained capable of petforming sedentary to light work, mainly with use of his dominant,

uninjured right arm. Dr. Wunder also noted that conditions unrelated to the workers'

compensation claim, namely the coronary artery disease and severe anxiety/depression,

might affect the claimant's ability to work. Based upon the allowed conditions, however, he

found Mr. Lowe capable of employment.

The Staff Hearing Officer next discussed the independent medical examination
report of Bernard Bacevich, M.D. dated April 30, 2003 (copy attached). Dr. Bacevich

assessed a 28% whole person impairment, and likewise concluded that the claimant remains

o

capable of sustained temunerative employment. Dr. Bacevich recommended that%Mr;%ou_fﬁ%:

=y &

-

petform sedentaty work, again using his dominant, uninjured right arm. Dr. Bagevich al@
| EERNES

- - : : : 2 <y
noted in the "occupational history" portion of his report: 5o B
nomoox

My o

et

Last year he attempted to do a security job position at Atgosy &
Casino but he states that the standing and walking caused him & =
to have left shoulder pain. Picking up bags of chips with the

rght arm also caused left shoulder pain and then he had

problems with swelling of his right lower leg and ankle
where he had previous cardiac bypass swrgery. In
addition, the smoky environment was bothetsome and

with his cardiac condition he wanted to avoid such a

s
~

it

smoke envitonment.

The final report discussed by the Staff Hearing Officer was the office note of the
claimant's treating physician, Dr. James Swanson, dated September 27, 2002 (copy attached).

That office note was cited by the Staff Hearing Officer as the basis for her decision. In

lower whole person impaizment of only 17%,

reality, however, Dr. Swanson assesses an even

. 2
LI ST



and provides no analysis whatsoever of the testrictions which would be required by virtue of
the allowed conditions.

VOCATIONAL ANALYSIS

The claimant's vocational profile is quite favorable. As detailed on claimant's PTD
application, he possesses a 12th grade education, as well as experience in the United States
Air Force as an Administrative Specialist. In addition, the claimant's employment at
Cincinnati, Inc. was a skilled posttion as 2 machine assembler. As detailed 10 the claimant's
Vocational Questionnaite, in this position he built machines based upon blueptints. Other
pettinent vocational history included wotk as a plastic extrusion machine operator, as well as
a quality control inspector. Moreover, Mr. Lowe is only 57 years old.

The Industial Commission vocational review was performed by Nancy Borgeson,

Ph.D. whose teport is atrached. Based upon Dr. Wunder's Industrial Commissiofy spgﬁi'ahgg

s B

.. ‘ ) . Ty B

examination report, Dr. Botgeson opined that the claimant was capable of Working m
5 N 2

positions such as order clerk, charge account clerk, film inspector, cashier, infornition cledk,
zom

o g

surveillance system monitor, checker and receptionust. s o

=

3

4
#

?
L)

B S
The report of vocational expert Howard Caston, Ph.D. dated May 185'?205% (cBpy

attached) is even more explicit. Di. Caston administered testing which demonstrated that
the claimant functions at a college level in both reading and spelling, and at a high school
graduate level in arithmetic. Dr. Caston found the claimant capable of performing jobs such

as telephone answeting, message taking, file clerk and security systems monitor. He artached

to his report explicit examples of such jobs which had been advertised in the local

HEW'S}_JBPCIS.

3
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ANALYSIS OF EVIDENCE
The Staff Hearing Officer's order is legally incotrect because she fails to apply the

cotrect legal standard. In order to obtain PTD benéﬁts, it is incumbent upon the claimant to
establish by a preponderance of the evidence that he is permanently and totally disabled, and
that his inability to wotk is causally related to the allowed conditions in his claim. O.A.C.
4121-3-34(D)(3). PTD compensation "should be teserved for the most severely disabled
workers and should be allowed only when there is no possibility for reemployment.”  Szaz,
ex ref. B.I. Goodrich Co. v. Indus. Comm. (1995),;73 Ohio St.3d 525. Even the ability to do patt-

time work ptecludes an award of PTD benefits. Staz, ex rel, Underwood v. Indus. Comm. (2001),

93 Ohio St.3d 249.

The Ohio Supreme Court has commented:

We view permanent total disability compensation = as *’" 2 Z:f
compensation of last resort, to be awatded only when all _~;’” = 5,_-»}
reasonable avenues ‘of accomplishing a return to sustained 25 - EE
remunerative employment have failed.  As such, it is not = 3 «::
unreasonable to expect 2 claimant to participate in return-to- 5o 2
work efforts to the best of his or her abilities or to take the ;i; :‘:
initiative to approve re-employment potential. . o

5o F

State, exc rel. Wilson v. Indus. Comm. (1997), 80 Ohio St.3d 250.

The Staff Hearing Officer's analysis fails to meet this stringent standatd.  In this
claim, we have a gentleman with a high schoot degree; with a skilled employment history;
with the ability to read and spell at a college Ievel and to perform arithmetic at a high schoci
level, with an impairment ranging between 17%-29% based upon allowed conditions limited

exclusively to the left shoulder. Certainly, within those parameters, sustalned remunerative

employment is available to the claimant. The key issue which the Staff Hearing Officer

30088



failed to adequately address is the fact that the claimant did, in rfact, return to work within the
last year as a security guard at the Argosy Casino. The Staff Heating Officer notes that the
claimant stated that he was unable to continue performing that job after approximately 90
days due to the walking required. It should be recalled that this issue was explicitly
addtessed in the report of Dr. Bacevich wherein he indicated that the walking in that job
caused swelling of the claimant’s right lower leg and ankle where he had previously
undergone surgery in connection with this cardiac bypass. In addition, the smoky
environment of the casino was-problematic for his heart coaditién. |
The claimant's work at the casino in 2002 proves the point made by the vocational
assessors, Drs. Caston and Borgeson, as well as by Drs. Bacevich and Wunder: Mt. Lowe is
fully capable of working in a sedentary position with the usé of his dominant right arm. The
vocational experts, Drs. Borgeson and Caston, identified several specific exampl_:gs of such
£ F

positions. Nowherte in the record is there any proof that the claimant is in‘{;:;apz&ie &F
Apa

pra g o
I e T

performing any of the jobs identified by Drs. Borgeson and Caston. The Staf H:éam%zg
o 3
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Officet’s order fails to address this critical issue.

TR

B

Moreover, to the extent that Mr. Lowe was unable to continue perfém@g the
[T ...‘:

IR

b

security guaﬁd position at Argosy Casino, it was mainly due to problems untelated to the
allowed conditions in his claim. Tn particular, the walking required in that positdon caused
swelling in his leg due to his pre-existing cardiac bypass. Likewise, the smoky environment
was likewise problematic due to his heart condition. The claimant’s heart condition has

nothing whatsoever to do with the allowed conditions in this claim. It is axiomatic that PTD

g
&
o
(o
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compensation cannot be awarded based upon non-allowed conditions. Seate, ex rel Waddle v.
Indus. Comm. (1993), 67 Ohito St.3d 452).

Orverall, a careful review of the evidence in this claim establishes that Mr. Lowe was
and is capable of returning to sustained remunerative employment, but failed in his effort to
return to work as 2 casino security guard due to the walking required in that position, as well
as the smoky environment. ‘Those issues were problematic not due to the allowed left
shoulder condition, but rather- to the claimant's pre-existing heart problems. Based upon the

claimant's excellent vocatiotral profile, he would clearly be capablc of performing a security
position with less walking, and which was not in a smoky environment. This is exactly the

position (surveillance monitor) identified by the vocational experts. As such, the employer,

Cincinnan, Inc., respectfully requests that the- Industrial Commission grant reconsideration

of the Staff Hearing Officer's order.

Respectfully submitted, _-"f '3 5
= i
S T
o™y
L -
P
Gary E. Becker, Esq A S
- 3 y e ey |
Brian P. Perty, Esq. S

Dinsmote & Shohl LLP
1900 Chemed Center
255 East Fifth Street
Cincinnan, OH 45202
(513) 977-8200)

Attorneys for Employer,
Cincinnaty, Inc.
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CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served upon

Scott A. Wolf, Esq., Attorney for Claimant, 1014 Vine Street, Suite 1650, Cincinnad, Ohio

45202, by ordinary US Mail, postage pre-paid, this 23 day of October, 2003.

G

Brian P. Perry [
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The Indistrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 93-593871 Claims Heard: 98-5893871
LT-ACC-SI-COV
PCN: 2030311 Robert W. Lowe Li9g30~22 - Ref

L201624-22 - Ref
97-585228  ~ Ref
ROBERT W. LOWE
703 RIDGE AVE
RISING SUN IN 47040

Date of Injury: 11/13/1998 Risk Number: 20003333-0

CORRECTER ORDER

On October 28, 2003, the jnjured worker requested a correction of the Staff
Hearing Officer order dated 10/01/2003, - N

The injured worker contends that the Staff Hearing Officer order contains a
clerical error in that 1t ordered the payment of permanent total disability
compensation beginmning 09/27/2003 instead of 09/27/2002.

After reviewing the claim file, the Staff Hearing OFficer finds that there
was a clerical error in the order. Therefore, the {njured worker's reguest
for a corrected order is granted. -

Pursuant to the continuing provisfon of ORC 4123.52 the Staff Hearing
Officer order {s corrected as follows:

Permanent Total Disabi¥ity Compensation is ordered paid beginning
0%/27/2002, based on the medical report of Dr. Swanson dated 09/27/2002.

In all other respects, the Staff Hearing Officer order dataed 10/01/2003

remains as orfginally published. %%M/
Typed By: th

Date Typed: 10/01/2003 Lisa/Grosse

Date Corrected: 11/04/2003 . Staff Hearing Officer ) ’
Date Received: 02/04/2003

Corrected: 10/06/2003

Findings Mailed:

The parties and representatives 1{sted below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrizl Commission.

98~-593871 ID Ne: 14402-90

Robert W. Lowe ) Scott A. Wolf

703 Ridge Ave 1014 Vine St Ste 1550

Rising Sur IN 47040 Cincinnati OH 45202

Risk No: 20003333-) ID No: 120-80

Cincinnati, Inc ***Frank Gates Service Co***
Main Office PO Box 182364

7420 Kilby Rd CoTumbus OH 43218-2364

Harrison OH 45030
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"The Tndustyixl Commimiunol‘dhio
RECORD OF PROCEEDINGS

Claim MWumbher: 98-593871

IG No: 20238-91
Dinsmore & Shohl
265 E. Fifth St.
1900 Chemed Center
Cincinnsti OM 45202

ID Ho: 4000-05

**4PWC - DWRF Sectiop***
30 West 3pring Street
Level 19

CoTumbus OH 43266-0581

BWC, LAW DIRECTOR

(PTORRANT - PTD Grart - Rev. 2/02)

Page ¢ th/th
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The Industrial Commission of Obio
RECORD OF PROCEEDINGS

Claim Mumber: 98-593871 Claims Heard: 98-533871
LT-ACC~5I-COV
PCH: 2030311 Robert W. Lowe L19830-22 - Ref

L201624-22 -~ Ref
97-585278 - Ref
SCOTT A. WOLF
1014 VINE $T STE 1650
CINCINNATI OH 45202

Date of Injury: 11/13/1998 Risk Mumber: 20003333-C

This matter was heard on 10/G1/2003, before Staff Hearing Officer Lisa

.Grosse, pursuant Lo the provisions of Ohin Revised Code Section

41271.35{BY(1) on:

IC-2 App For Compensation Of Permanent Total Disability filed by Injured
Worker an 01/29/2003.
Issue: 1) Permanent Total Disabiiity

Notices were mailed te the injured worker, the employar, Lheir respective
reprasentatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prioe to this date, and the following
were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured. Worker; Wolf
APPEARANCE FDR THE EMPLOYER: Perry
APPEARANCE FOR THE ACMINISTRATOR: n/a

It is the finding of the Staff Hearing Officer that this claim has been
allowed for:  STRAIM/SPRAIN LEFT SHOULDER ROTATOR CUFF TEAR; AGGRAVATION
OF PRE-EXISTING ARTHRITIS OF LEFT GLENOHUMERAL JDIMTS.

After full consideration of the issue it is the order of the 5taff Hearing
Officer that the Application filed 01/29/2003, for Permanent ahd Tetal
Bisability Compensation, be granted to the follewing extent:

Permanent and total disability compensation is hereby awarded from
09/27/2003 (less ary compensetion which may have been previously awarded
from said date) and to continue without suspension unless future facts ar
¢circumstances should warrant the stopping of the award; and that payment be
made pursuant to Ohio Revised Code Section ¢123.58(A).

The injured worker was examired by Dr. Yurnder at the reguest of the
Industrial Commission with respact To the allowed crthepedic conditions in
the claim. Dr. Wunder opined that the injured worker has reached maximum
medical improvement and has & resuiting 27% whole person permanent
impairment. Dr. Wunder completed a physical strength rating form which he
attached to his medical report wherein he indicated that the injured werker
is capable of physical work activity at a sedeatary Jevel.

The employer submitted the medical report of Or. Bacevich for
consideraticn. Or. Bacevich essentially agreed with the opinfon of Dr.
Yunder and epined that the injured worker has a 28% whole person permanent
impairment considering the allowed conditions. He also opined that the
injured warker woulll be capable of performing sedentary employment provided
that he not perform any work activity with the left upper extremity.

The injured worker testified at hearing that he centinuas to suffer from

pain despite four surgical procedures on his Teft shoulder. The injured

ooCagm it
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The Industrial Commission of Qhio
RECORD OF PROCEEDINGS
Claim Number: 98-593871

worker testified that the pain that he experiences s So severe that it
interferes with his ability to ambulate as well as his ability to
concentrate, The injured worker further testified that he 15 unable to
take care of his activities of daily living and needs help from his wife in
dressing and feeding. The injured worker further testified that he
attempted a return to work in July, 2D02 as a security guard, but was
unable to continue to perferm the job duties as a result of his difficulty
with walking and pain.

The iajured worker submitted the office notes of his treating physician,
Or. Swanson, for consideration. Dr. Swanson opined on 09/27/2002 that the
irjured worker is unable to perform employment as a result of the allowed
condit{ons.

The Staff Hearing Officer finds that the injured worker is unable to return
to his former position of employment and is incapable of engaging in any
other form of sustained remunerative employment considering the severity of
his medical impairment in cowbination with the resulting pain from which he
suffars as a result of the allowad conditions. Therefore, the injurad
vorker's application for permanent and total disability compensation is
granted.

This order is based on the office note of Dr. Swanson dated 08/27/2002 and
the injured worker's testimony at hearing.

Typed By: th
Date Typed: 10/01/2003 Lisg Grosse

Date Racelved: 02/04/20032 Staff Hearing Officer
Corrected: 10/06/2003

Findings Majled: 10/08/2003

tignad wepy contatnad in cinin filw,

The parties and representatives Tisted below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify tha Industrial Commission.

98-593871 1D No:  14402-30

Robert W. Lowe Scott A. HWolf

703 Ridge Ave 10i4 Vine St Ste 1650

Rising Sun IN 47040 Cincinnati QH 45202

Risk Ne: 20003333-0 ID No: 120-80 ’
Cincinnati, Inc #*elrank Gates Service Co***
Main Office PO Box 182364

7420 Kiiby Rd Columbus OH 43218-23%4

Harrisan OH 45030

1D No: 20238-91 ‘
Dinsmore & Shehl

255 E. Fifth St.

1900 Chemed Center

Cincinnat{ OH 45202

10 No: 4000-05

***BYC - OWRF Section®***
30 West Spring Street
Level 10

Columbus OH 43266-05681
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BORGESON AND ASSOCIATES .
28000 Bassett Road, Westlake, Ohio 44145
(440) 802.9152: (440) 892-5113

EMPLOYABILITY ASSESSMENT Rm TO ] ‘
THE INDUSTRIAL COMMISSION , e
. CLANAT ., e

EMPLOYER.{.(&%M
L. INTRODUCTORY INFORMATION: CLAIMANT REP__

EMPLOYER er G e (D)

;

Claimant Nange: bert W. Lowe

Claim Number: 8-593871 BY

Date of Birth: 1/1/46 DATE

Age: 57

ICO Age Category: Person of Middle Age

Dite of Last Employment:  9/7/02

Allowed Conditions: Strain/sprain left shoulder; rotator cuff tear.,
- Aggravation of pre-existing arthritis of left

glenohumeral joints.

II. EMPLOYABILITY OPINIONS

ques. Based on your separate consideration of reviewed medical and psychological
opinions regarding functional limitations which arise from the allowed conditions,
idenitify occupations which the ciaimant may reasonsbly be expected to perform,
(A) immediately and/or (B) following appropriate academic remediation, or brief
skill training,

ans. RESIDUAL FUNCTIONAL CAPACITIES - EMPLOYMENT OPTIONS

D Dr. S. Wunder, PM&R 5/03 1A} Order Cletk, food & bev. #209567014
- Claimant could do sedentary Charge Account Clerk #205367014 B
to light work using the right arm Inspector, film #726684050 . T
only. He could use the Jeft arm Cashier I £#211462010 o
for no more than 3 pounds Information Clerk #237367018 o
lifting and as a helper. Surveillance System Monitor o e
Claimant has a 27% #379367010 “oTx
impairment of the whole person. e
1B) With brief training: N
Clerk, general #209562010
Referral and Information Aide
#237367042
Checker #209687022
Receptionist #237367038
Lowe t
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2)

k)

1L

ques.

Gate Guard #372667030
Sales Clerk #290447014

Dr. M. Meyn, Orthopedics 4/02 2A) Not capable of employment.
- Claimant has an impairment
of the left shoulder which causes
him to be totally disabled at the
present time. He can do nothing
with the left shoulder that
doesn’t cause pain. Even walking
is painful because of the movement
it causes to the left arm. His
shoulder will probably never be
without pain.

J. Swensen, Orthopedics 9/2702 3A) Not capable of employment.
- Claimant’s shoulder continues to

be painful and stiff despite

arthroplasty. I do not recommend

he ever return to work.
- Impairment is 17% of the whole

person.

EFFECTS OF OTHER EMPLOYABILITY FACTORS

How, if at all, do the claimant’s age, education, work history or other factors
{physical, psychological and sociological) effect his ability to meet basic demands
of entry level occupations?

Age: Not necessarily a factor. Claimant is a person of Middle

Age at 57. s
Education: Not a factor, Claimant completed high school. A
Work History: Not necessarily a factor. Claimant has experience 3

in several factory jobs. He might have difficulty adjusting to
office or service work settings.

Other: Claimant still complains of severe pain in his left shoulder.
He also reports numbness and tingling of the left arm
He has had at least four surgeries on the left shoulder
He claims he is unable to use the left arm except for minimal
support. Medical history includes a coronary bypass in
1996, coronary artery disease, anxiety and depression. His

Lowe 2
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wife helps him with activites of daily living. He states he
has participated in rehabilitation services off and on for
three years.

ques. Does your review of background data indicate whether the claimant may
reasonably develop academic or other skills required to perform entry level
Sedentary or Light jobs?

ans.  There is no basis in the file for finding the claimant incapable in this regard.

ques. Are there significant issues regarding potential employsability limitations or
strengths which you wish to call to the SHO’s attention?

ang.  Claimant is receiving Social Security Disability benefits since 9/02, He also
receives a pension from the V.A. These benefits could be disincentives to work
return at this time,

V. EMPLOYABILITY ASSESSMENT DATABASE

Al DOCUMENTS REVIEWED:

Reporter __Date  TypeofReport
S. Wunder, M.D., PM&R 5/15/03 ICO Specialist Report
L. Porter, Claims Examiner 1/23/03 Statement of Fagts re.

Application for PTD. L~
Claimant 1/16/03 Application for PTD. T
I. Swensen, M.D., Orthopedics 0/27/02 Report of Office Visit L
M. Meyn, Jr., M.D,, Orthopedics ~ 4/5/02 . Letter to Gateway Ine. ,

B.  WORKHISTORY: . - - .

Job Tl DOT Code  Skill Level S H Level ; .

Machine Builder 600281022  Skilled Medium 1/88-9/02
Extruder Operator 557382010  Skilled Medium 10/72-9/838
Quality Control 579367010  Semi-skilled Light 6/69-7/72

Inspector, glass

C. EDUCATIONAL HISTORY:

Towe 3
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Highest Grade Conpleted: 12th

Date of Last Attendance: 1963

High School Graduate: Yes

GED: No
Vocational Training: On-the-job

1CO Educational Classification: High School
TESTED APTITUDES AND ACADEMIC ABILITIES:
There is no academic or aptitude testing reports in the file.
ADJUSTED WORKER TRAIT PROFILE:

General Educational Development: (GED)

GradeLevel  TISDOL Level
{R) Reasoning High School 4
{M) Math High School 4
{L) Language 7-8 "3
Aptitudes:
I - S Top 10%
2 AA  Above Average
3 A Average
4 BA  Below Average
5 N Bottom 10%

L
-

(G) General Learning Ability
(V) Verbal Aptitude

(N) Numerical Aptitude

(S) Spatial Aptitude

(P) Form Perception

(Q) Clerical Perception

(K) Motor Coordination

(F) Finger Dexterity

(M) Manuai Dexterity

(E) Eye/Hand/Foot Coordination
(C) Color Discrimination

zz>>>§>§»>>

Temperaments Demonstrated During Work History

- Varied duties, changing tasks ofien

Lowe
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- Making judgments and decisions
- Doing precise work, to close tolerances

E. RATIONALE FOR ADJUSTING WORKER TRAIT PROFILE

The Worker Trait Profile above has not been adjusted.

Nancy J. Borgeson, Ph.D. CRC ABVE
™ aw/—a@m Pl ARVE.

Employability As@or Signgfire and Date Pnnted Name
.
(‘3
LAl
Lowe 5
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Case
Management
] .
Associates 513-677-3038 + Fax: 583-0910
8260 Creek Woods Place » * Matnevilic, Ohio 45039
EMPLOYABILITY ASSESSMENT
Claimant: Robert Lowe
Claim Numbers: 98-593871(Ref:97-585228;L.19830-22;1.201824-22)
Age: 57 years old
I0C Category Person of Middle Age
Date of Evaluation: 07/03/03
Evaluator: Penny Carr

ALLOWED CONDITIONS: 98-553871(11/13/98} Strain/sprain feft shoulder and rotator
cuff tear; aggravation of pre-existing arthritls of the ieft glenchumeraf joint.

DY H
Thils evaluation was prepared for the purpose of assessing the
employability potential of Mr. Robert Lowe

. The following documenits were used In the preparation of this report: the 04/30/03
Independent Medical Specialist Exam of Dr. Bemard Bacevich; the 05/15/03 report of Dr.
Ron Koppentoeffer; the 9/27/02 report of Dr. Jim Swanson ; the Application for
Parmanent and Total Disability and an Interview and testing with this vocational expert on

7162703,

Mr. Lowe reports that he left school in the 12 grade In 1963 In orgdf Yo joinffle’. coue
United States Alr Force. He received a GED through the service. He workedasan ", soie
administrative specialist but was glven no specific training for this job. Hakashad lgg. L. geeess
additional education or skilfs trainfng. velees o
WORK HISTORY: T
1669-1972 Ins 7 ¢ lass ‘ st

The daimant worked in a factory performing quality control on the
glass and the shipping cartons. He was able to perform simple ** -
alialinlty testing and used thickness gages. He wrote simple test
reports but he mainly used check-lists. He lifted packed cartons
weighing up to 50 pounds, This work was performed at a Megiym
physical demand level and is considered Semiskilled.

A%5 Ky |
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Robart Lowe
Page 2
1972-1988

The daimant was' responsihte fnr adjusting and opernﬂng 2 plastics
extrusion maching, He was respansible for reading custorer
specifications. He did this fob standing with frequent liting and
bending to load the machine with raw materials. The 1C-2 is in error
as it indicates he did sitting of 6 hours per day. This work was
performed at a Medium physical demand level and is considered
Semiskifled,

1/89-11/98 Machine Assember

The clalmant helped to bulid large laser machines that would be used
In heavy Industry. He used grinders, boring equipment and cutting
machines to assure parts of required thickness. He was required to
read blueprints and test the assembled machine for accuracy. This
work performed at & Medium physical demand level and Is considered

HISTORY OF INJURY:

Mr. Lowe was Injured at his job on November 13,1998 when he tried to place s pinin a
housing but it fell sut injuring his shoulder. He had a total of four surglcal procedures by
fir. Swadson withnut sicrnss He then had a total shouider replacement by Br. Lim in
August of 2001, Degplte all these procedures, he has not had relief of his pain. There was

a great deal of st Hsiie damnge which has not healed nronetly causing the intense

therapy ‘and contines to do home exerclses prescr!bed for him. Mr. Lowe's feft shoulder is
noticeably small and fower than his right shoulder. He has no strength and very limited
voluntary movement of the shoulder and am, Doctors have suggest removal of the arm
or total fuston of the shoulder joint as possible ways to relieve the pain, He is reluctanr.-té
have these radical surgeries due to the fack of success of pravious surgerfé:®. o

Mr. Lowe attempted to retum to work In 1999. He was supposed to bave ilght-d‘qty e
job but the company was not able to arrange that, so they retumed him.ta his regular )7 s MO
tie was requlred to Iift 50 pounds or more, He wasonty able to work for,axiyple ofVidbks ‘..
before the pain became too intense to continue, Last year he attempted to work asa, °, sereer
security guard at the Argosy Casino. He was not required to do any lifting. the standing Radd
and walking causad him to have left shoulder paln so intense that he wds hutrabie 0,
focus on his work and had to fake additional paln medication. If ke takes less medfationt,
the pain becomes overwhelming. He was only able to maintain the job for a coupler | @
months. He missed many days of work, Tree

Mr. Lowe has not been contacted about vocational rehabifitation by his MCO or the
Industrial Commission. Mis age and chronic disabliity would make him a poor candidate for
votational rehabiiitation services.

He has complained of constant, very intense left shoulder pain, His physicians have
done alt they can and have giver him iittle hope of improvement, The daimant has
bacome depressed about his suation.

.
+ L]
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Robert Lowe
Page 3

In addition to the shoulder pain the Mr. Lowe describes that e has numbness golng
from the top of his shoukder down the amm to the 3, 4% and 5% finger. Due to pain and
depression, he takes the following medication dally: Celexa 40mg, Buspar 60 mg. dafly and
Va tabilet 4 times a day, Percocet 325mg tablets 3 times a day, Neurontin 300mgs. 3 times
and Valiur 10 mg before bed for sleep. The medication is helpful in relteving pain but
causes him to have * brain fog” and to be drowsy and forgetful.

Mr, Lows relate that as a result of his shoulder and arm palnm, he &5
very functionally limited In his activities. The left arm is functionally useless for any
activity. He keeps the left thumb tucked Into the walsthand of his pants as much as
possible. This supports the arm and keeps It ciose to his body for protection. Any bumping
of the shaulder or upper arm |5 excruciatingly painful. He avoids crowded places ke
bali-games and community events where his arm might be bumped. He is able to sit for
ahout 10 minutes before his shoulder and arms become painful and stif and he needs to
move around. He is able to stand for abaut 10 minutes. Any lifting is done with his right
handfarm only so that is limited to about 8 pounds. He is not able to do repetitive lifting of
any weight. The clalmant shifted and moved constantly during our one hour intendew. He
took 3 breaks to stand and waik into the hall. He rubbed his arm and stretched fis
shoulder to refieve the pain. He seldom drives as he Is only abla o hold the wheed with the
right hand. He can waik % mile. He tries to walk every day for exercise.
Mr., Lowe states twisting, tuming movements of the upper torso ex@ggerate his shoulder
patn . Movement of thie upper extremities such as reaching or grasping evén
with the right hand causes movement and pain of thare left shoulder region.
He {s not able to bend over, or squat as he becormes out of balance.

The claimant s not abla to do much to help his wife around the hiouse. Pror 8°°°.
Injury, he was helpful with the chores and some cooking. During the day he does sorpg |
reading and watches TV. His memory Is poor due to constant pain and pain afedicatiof..” ...,
He is frustrated because he cant remember what he has read or watchedon ¥, .
He needs help with dressing as he is ynable to batton clothes or tie shoed? Hé Wearg...0.  1%°°°*

pullover shirts but his wife neads to help him sfip them on. His wife has terhelp him™,, | 207,

ShOWEf aﬂd Shammo hES haif. "“'E .tn‘i’ .tGIO
The cleimant descrifies his most severe problem as the chronle paln, g has - , oot

no Interests, no initiative and no energy to do anything as evety movement is painrui.'.“ﬂ!e.

states, "My life is rulnied. I can't do anything that Is useful, T can't even be intimate with®

my wife.” He feels quilty because his wife must work to suppert the family and do di the:

housework also, He loses patience epsty because his nerves are "on end”. He avolds

talking on the phone or dealing with strangers because he tends to become upset and yell

easily. Mr. Lowe is unable to sleep even with all the pain medication. He wakes vp 25

times per night, He fs groggy during the day and may cat-nap i his recliner.

60102
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Robert Lowe
Page 4

Hl&_condltion has not knproved despite treatment and medication. He has become more
mm isolated, mare forgetful, and more fearful of leaving home for fear of re<injuring
Prior to Injury, Mr. Lowe was an active, heaithy individual, He en his job and
his co-workers. The work was challenging and he joved %t. He enjoyed v{.mrkij:g and
go¥f. He had a complete set of tools and was able to tum out pkture frames and forniture,
Now the claimant, IS unsble to participate in the activitles that he formerly found
pleasurable and profitable.

YOCATIONAL TESTING:
The fallowing vocational tests were administared to Mr. Lowe on 7/03/03. He understood
the testing directions and Invested maximum effort In each situation.

PURDUE PEG BOARD  This test measures a person’s fine desdterity and gross motor
skdlls with the right and left hand separately, as well as when used simyitaneously, The
Purdue Peg Board is a well- researched test which is frequently used in the selection of
employees for industrial jobs.

Mr. Lowe's scores were compared to male and female applicants for assembiy jobs. He
achleved the following scores:
Right Hand - 20th petcentile - dominant hand
Left Kand - Mot able to use at all
When Mr. Lowe attempted to pick up the pegs with his {eft hand, he had to use his
dight hand to guide It Into piace. He experienced a spasm of shoulder pain that “took his
breath away” from attempting this simple movement. Dr, Bacevich's report is comect Iy
dascribing no work activity with the left arm, It Is also obvious that Mr, Lowe Is unabig to
use his Ieft hand even as an assist to the right hand. This inability would prevent hifi...*
from warking In competitive empioyment which involves production tine viories pssermbiy «
work, hand packing work or work where any type of quota or production schedute mitist® I
bemet' (2T LY [ 'o -::::a
He Is unabie to perform any clerical work because his left hand Is not avallablptese

hold papers in place while he writes. 1 had to hold the paper In place whild Hé peformed 2 1.....
writing sample during this testing sesslon. R L
VOCATIONAL ANALYSIS: : et

Mr. Coliler Is a 57 year-okd Individual who has sustained industriat injuries to hid **
shoulder as a result of an industrial accident in 1988, He has had five shoulder surgeties,
The last in August of 2001 was a shoulder replacement, None of the surgeries or theraples
have resutted in a reduction of the Intense chronic pain. Mr. Lowe has no use of his feft
arm or hand due to the pain resulting from any movement. Likewise, any twisting or
tuming of his upper torso results In paln, He attempted to retum to work as a Securlty
Guard with Argosy Casino but the standing and walking axaggerated his shoulder

condition. He needs help for drassing and otfier activities of daily living.

g0 A . S
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Robert Lowe
Page 5

He previously worked at the Semiskilied, Medium physical demand jobs of
Inspector/Tester, Machina Operator and Assembler, The skills he scquired were particular
to the job he was performing and do not, transfer to Light or Sedentary work. He read biue
prints in his last job but these were unique to the large machines ha was assembfing.

Dr, Bacevich opines that he can do Sedentary but no work activity with the left
arm. Mr. Lowe has no skills or knowledge that can transfer to Sedentary work, Almost aft
jobs of a Sedentary, unskilied nature require the bimanual dexterity to do activities like
assembly or packing. The dalmant would be competing In the labor market with younger,
Individuals who have the use of both arms and hands. The Qassiication of Jobs Manual of
1998 gives a lst of Worker Trakt Frequencias based on the research conducted by US
Department of Labor surveys. The table shows that 95.1% of all jobs in the economy
involive often (O) to constant {C) Reaching; 99.2% require often to constant Handling and
86% of aif jobs require often to constant Fingering. Mr. Lowe Is unable to perform any of
these activities with his left upper extremity virtually aliminating any opportunity for work
activity. When consideration Is given (o the problems of concentration, persistence and
pace he describes as resuiting from chronic pain and the use of heavy pain medications, It
becomes obvious that Mr, Lowe is unable to perform any work activity and should be
considered permanently and totally disabled. For the same reasons, he would be

; red 8 poor candidate for vocational rehabllitation,

oy Cons 7702

Certified Case Manager,
SSA Vacational Bxpert, :
1.C. Vocational Assessor .::::.
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CASTON & ASSOCIATES

HOWARD L. CASTON Ph.D., LPC, CRC, ABVE
Wi custongssociates. com

18999 Reed Hartman Florence, Ky
Suite 214  Dayron, Chio
Circinnati, Ohlo 45242

Phone: 513-985-9151

Fax: 513-985.9156 Reply to:
hessto 1y iates Cincinnati
May 18, 2003
Gary Becker
Dinsmore & Shoal
1900 Chemed Center

255 Rast Fifth Street, Suite 1900
Cincinnati, OH 45202

VOCATIONAL ASSESSMENT
IDENTIFYING INFORMATION:

Re: Robert Lowe , 7

Claim #: 98-593871; Ref 97-585228; 1.19830-22; 1.201824-22

Date of Injury: 11/13/98

Date of Evaluation: | 5/12/03 N

. "x:'f [ *

Mr. Lowe was seen in my Gfﬁce on May 12, 2003, for a Vocational Assessment, H;.z haki
previously been scheduled several times, on March 24, 2003 and March 3, 2003 of ﬂus year.
Those appointments werg cancelled. Mr. Lowe reports that he has a twelfth grade '

education. =
[
: . } -y
- e
E,:véa ) =

BACKGROUND INFORMATION;

Mr. Lowe reports that he had an accident on November 11, 1998, and has essentially not
worked in a permanent job since that time. He did reference an attempt at security work and
some light duty work but stated that his last full-time, regular, continuous employment was
in November of 1998. He reports having had five surgeries on his left shoulder area. The
most recent surgery was a complete prosthetic replacement. He also reports depression. He
reports his medications include Lopressor for blood pressure, Zocor for cholesterol, Celexia
for depression, Buspar for anxiety, Pepcid, Aspirin, Percocet, Neurotin, and Valium. He
sees D, Foster for psychiatric treatment He said that he cannot move his left arm.
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He basically immobilized his left arm by keeping his hand in his pocket. He reports
receiving Social Security of $1200.00 a month and a ten percent VA service connected
pension of approximately $100.00 a month. He reports his pain treatment consists of some
exercise and medication. He has no hobbies at this time. He reports other medical
conditions of a two way bypass in 1996. The distal joint of his right middle finger is fused
in downward position. This is a military service comnected injury for which he receives ten
percent disability. He does not have a vocational goal. He feels he is totally disabled and
unable to work. He reports that he has lost his house and has a great deal of difficulty with

the Worker’s Compensation system.

Additiona) information was received on 5/14/)3 and 6/4/03. The following additional
documents were received: Industrial Commission of Ohio Permanent Total Application
Acknowledgment letter, PTD Application, Letter by atiorney Scott A. Wolf, Statement by
Robert W. Lowe, dated 1/16/03, repert by Jim Swanson, M.D., and report by Steven

Wunder dated 5/15/03.

DOCUMENTS REVIEWED

. VOCATIONAL SIGNJFICANCE

Bernard Bacevich, M.D. — Report dated 4/30/03

Daocuments medical history and surgeries. States can
perform sedentary work lifting up to ten pounds and no
activity with left arm. He is not removed from all
employment but can only use his right arm.

Can perform sedentary work using
only his right, dominant, upper
exiremity. .

Jim Swanson, M.D. 10/27/02 report.

Does not recommend that he return to work.

Appears that he is unable tq engage in
employment but he d1c1~n01 ;cogmder
transferable skills, eddatidh, =
refraining, or vocational rehabilitation.

Steven Wunder, M.D. 5/15/03 report.

Would have functional capacities using right arm only
in the realm of sedentary to light. He could use the left
arm for no more than two to three pounds of lifting
primarily as a helper. There are no functional
restrictions of the right arm. He has other non-allowed
conditions of coronary artery disease ard anxiety and
depression.

Is able to perform sedentary to light
work activity with restrictions of
using his left arm.
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WORK HISTORY AND TRANSFERABLE SKILLS:

attained the rank of E-5. He received
an honorable discharge but he did not
complete his second enlistment.

DATES  JOB TITLE JOB DUTIES SIGNIFICANCE
Not given | Security guard | Performed security work. Said he could not
' for 90 days. perform the work as he
was af risk and was
unable to do that work.
1/26/89 — | Cincinnati, Ine. | He was a machine assembler. He Can perform assembly
11/11/98 earned $18.00 an hour, plus. work. He states he is
: still considered an
employee.
14 years Capsonic His duties were to opetate a plastic Can operate production
Group in Elgin,.’| extrusion machine. machinery.
IL.
3 years Thacker This is a glass bottle manufacturing Can perform some
Manufacturing. | company. He was involved in quality | quality control and
: control checking the bottles and the inspection work.
work.
cr e e
6Yayears |US AirForce. | Wasan administrative specialist. He | Has developed some
1963 — served at several duty stations and was | office adminisirative
| 1968 stationed in Vietnam. He said he skills.. .

]
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TESTING:

Mr. Lowe was administered the Wide Range Achievement Test and the OASIS Aptitude

Survey.

WRAT - 3 Wide Range Achievement Test (Third Revision)

Purposge: This is a standardized, highly used test that measures achievement levels in the
areas of reading, arithmetic, and spelling. The item difficulties are increased as the tes:

progresses. The scores are represented by both grade levels and percentiles. Fifty percentile
is considered average. This test is divided into three parts.

—_—

SUBTEST PARTS & DESCRIPTION |SCORE' | VOCATIONAL SIGNIFICANCE
Reading - This requires the client toread | 63/HS+ | An average score indicates this individual
and correctly pronounce words that vary could perform routine reading tasks and

in difficulty. It is not a reading word recognition in a job setting. A lower
comprehension score would indicate this individual would
but a reading word recognition or have difficulty in performing jobs that
measure of written decoding as defincd require reading manuals or written

by the authors of the test. Items vary instructions. . .

from simple to more complex words, ) I
Spelling - This is a spelling test 63/HS+ | This score is related to cigjriéal tasks. It has
administered by the examiner. Examples | little significance to manual, industrial, or
of words vary in difficulty from simple related jobs. L

items such as “and”, “make”, and “cook™ LT

to very complex words such as N :
“pelligerent”, “camouflage” and T s
“pusillanimous”. '

Arithmetic - This consists of adding, 61/HS This is related to jobs that require math

subtracting, multiplying, dividing,
fraction, percent, and algebra problems.

abilities and the ability to use fractions,
perform long division, multiplication, and

some algebra. A high score would indicate

this individual could perform jobs that
trequire those abilities such as machinist,

sefter, craft trades, engineering, and others.

' The scores are reported in percentiles. This is a scoring system that means 50% is average, The Wide Range Achievement
test is also reported in grade level such as HS equals high school, 5™ equals 5" grade, etc.

RS FaTe!
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The OASIS - Occupational Aptitude Survey and Interest Schedule

Purpose: This is an aptitude test that measures six basic aptitudes that relate to the
Dictionary of Qccupational Titles. These include general, vetbal, numerical, spatial,

clerical, and motor coordination.

SUBTEST PARTS & DESCRIPTION | SCORE

VOCATIONAL SIGNIFICANCE

General — This is not a subtest, but 54
a combination of math and verbal scores
and is related to the general aptitude.

This is related to general learning ability. A
high score would indicate this individual
could learn entry level, unskilled and semi-
skilled occupations with a minimal amount
of difficulty. A lower score would indicate
this individual may have trouble or difficulty
learning new skills in any work setting.

Verbal - The test items consist of 60)
identifying two words out of a selection
of four possible choices. Two words
selected must either be the same or
opposite.

This is related to general and verbal
aptitudes. This is related to ability to read
writfen instructions and to work in jobs that
require word uses and interpretation of
written knowledge. A high score would
indicate an aptitude for ofﬁce and possibly
academic training, :

L) “y .o

Computational - This consists of 33
multiple-choice task that contain five
passible answers and none of the above.

This is related to general and ntimerical
eptitudes. This is related to jobs that require
the use of math-adding, subtr actmg,,
multiplying, and dividing, ; Thi hig Wg_l.ﬂd be
related to jobs that include | measuring, set-
up, bookkeeping, accounting, and other jobs
that require the use of math.

Spatial Relations - This requires the 80
examinee to properly inspect a two
dimensional figure. The task is to
determine which of four, three-
dimensional figures can be constructed
from the two dimensional object. This
subtest has twenty items and an eight
minute time limit.

This is related to spatial and form perception
aptitude. This involves visualizing objects,
planning, organizing and related tasks. Itis
related to management jobs, drafting,
computer science, and others.
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The QASIS - Occupational Aptitade Survey and Interest Schedule (Continued)

SUBTEST PARTS & DESCRIPTION | SCORE | VOCATIONAL SIGNIFICANCE
Word Comparison - This reqnires the 1 This is related to verbal and general

examinee to inspect two sets of symbols aptitudes. Specific jobs would be routine

to determine whether the two sets of inspecting and routine clerical jobs. This is
words, numbers, or syllables are the also related to any job that requires word

same or different. This is similar to usage and written communications.

items found in the Minnesota

Clerical Test.

Significance of Testing: Mr. Lowe is functioning at a college level in both reading and

spelling and at his attained level of education in arithmetic.
Hig clerical perception score was below that of expectation
given his employment, background, and achievement levels.
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SUMMARY AND RECOMMENDATIONS:

In summary, this individual has sustained an injury to his left, non-dominant, upper
extremity. The most recent Independent Medical indicates he is restricted to sedentary work
and has limited use of his left arm. His work history as an assembler, machine operator, and
quality control worker as described by him in the vocational interview portion of the
assessment has given him minimal skills that are transferable to other sedentary one-handed
Jobs. Apparently his securify guard job was not successful due to his inability to tolerate the
type of work. His administrative work in the Air Force was over thirty years ago. This
means that the skills such as computer knowledge are not up to date. He did however obtain
some administrative skills as an administrative specialist in the Air Force. He reports that he
has minimal computer skills and has no familiarity with programs such as Excel and others.
"{ The distal joint of his right middle finger is fused in a downward position as a result of a
service-connected military injury. He is unable to type at a competitive level or to perform
word processing because of that, as well as the impairment to his left extremity which is
related to his allowed claim. Jobs such as his prior machine and factory work are eliminated
because of his allowed industrial claim.

On the work history portion of the PTD Application, there was some significant differences
and changes from the information given to me during his vocational evaluation. On this
form, Mr. Lowe indicated that he was able to read blue prints and built machines from
reading blue prints. This places his abilities at a higher skill level than I was lead to Believe
during the evaluation. This skill is related to drafting/design jobs that exist. The job duties
for the plastic extrusion machine operation involved reading customer sPeciﬁca:tifons,f The
quality control job involved using gauges, and writing test procedures. These activities give
Mr. Lowe additional skills that could be used in the job market. Therefore, the gecupational
base of jobs would increase. Specific additional jobs include entry level drafting, quality
control, customer service, and others. His education, which he reports is high schog] with
some on-the-job-training, has given him minimal skills that are related to other office or
clerical occupations. He does have the ability te perform some modified office clerical jobs
that do not require typing. He has the ability to answer a telephone and take messages. He
does not have the ability to perform retail cashiering or related work without job site
modification. Telemarketing would be difficult because there is extensive typing in most of
those types of jobs. Those jobs could be modified using voice recognition software and
other technologies. Security guard work does not seem to be appropriate because those are
not sedentary jobs plus he would be at risk for re-injury. Security systems monitor could
possibly be feasible if that job could be located. Given his age, which is fifty-seven, he does
not appear to be a good candidate for yocational retraining.
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It is, therefore, my opinion that this individual has some basic employability. He has skills
related to design, drafting, supervision, troubleshooting, inspecting, and related jobs. There
may be some occupations that could be located that could be modified. These could
include: telephone answering, message taking, file clerk, and security systems monitor.
Attached to this narrative is a sample of those jobs.

Thank you for this referral. If you have any questions, feel free to contact my office.

S S
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Howard L. Caston, Ph.D., LPC, CRC, ABVE
Licensed Professional Counselor

Certified Rehabilitation Counselor

HILC/sls
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JOB LEADS

CLIENT Robert Lowe

DATE OF CONTACT 5/13/03

Title City Phone #/Code # | Descrintion
N/A Lawrencebur | (800)747-9582 | DEMONSTRATORS NEEDED NCiM has immediate need for
2, In extension 17 3 people in Lawrenceburg grea to work Fridays & weekends in local
visit grocery sampling new products to consumers. Pay is minimum $8
www.poipteom | per hour. Hours are generally 11 a.m. to 5 p.m. or visit our website
and click on demonstrators needed.
N/A Lawrencebur | (812)926-083Q0 | Part time help wanted. Marina/office clerk. Must work weekends.
g, In ‘ Call and ask for Rachel
Kitkwood | Erlanger, (859)341-0900, | SALES Kirkwood Sweeper is looking for enthusiastic, fun,
Sweeper Ky., of fax: friendly people who are dependable, confident and ontgoing who
(859)578-5493 | enioy making MONEY '
Pharmeo 9875 Redhill | Fax 513-699- | FRONT DESK FT M-F position. 8 30am -5 00pm. In Blue Ash.
Attn Dr. Cinti, OCH | 2123 Varfous duties incl. switchboard, filing, typing, etc. Word & Excel
Heather 45242 a plus but no exp. nec, we will train. Fax resume to Attn Heather or
mail
Clean Cut | Anderson, Fax 513-233- CLERICAL- Home based business. Filing, answering phoies,
Treatment | Ohio 0587 scheduling, ete. M-F, 8am-2 30pm. Anderson Twp. N/S. Inquiries
fax rasume & salary requirements to 513-233-0587 or email to
cets@fuse.net
The Stone | Loveland, 513-965-0150 ADWIN ASST--Needed, Seasonal/Summer position. Greeting
Zone Ohio custometrs, covering phones, filing and other clerical duties, 7
30AM -5 30PM, | hr lunch. $8.00/Hr Start. Call
The Cinsinnati, Fax 513-768- The Classified Department has an immediate opening for a full-
Cincinnati | OH 8210 time Telephone Sales Representative. This individual will answer
Enquirer gingle sell calls in order to sell and service advertising over the
phone. You will be handling a variety of calls in our real estate,
automotive, and general classified section. You will be responsible
for generating revenue by selling the full-line of Enquirer products
to the customers, ordgring the ad requests free of errors, and
answering general information questions. This position requires at
least one year of previcus telephone sales experience. An
individual must meet the typing speed minimum of 20 WPM
corrected, good spelling and clerical skills, excellent
communication skills.
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JOB LEADS

CLIENT Robert Lowe
DATE OF CONTACT 5/18/03

Title City Phone # Descrlptlon L
WCI (Wine 4575 fax to 513- AUTO CAD DESIGNER Auto Cad designer entry level posatlon
Cellar Eastern 979-5282 Salary in the mid to high twenties. Send resume
Industries) Ave, Cinti,

OH 45226 . e - R
The Yol Batavia, www J22GC | The Yol Company is currently secking Supplier Quality Technicians
Company OH 6BZWXIVR | for contract-to-hire positions in Batavia, OH. Individuals wiil be

YWIEY CR | responsible for inspections of supplier parts, as well as insuring

JB@apply.ca | quality standards. Qualified candidates must possess the following: *

reerbuilder Working knowledge of Blueprint Reading and GD&T * -

om Demonstrated ability fo establish Open Set Up Techniques as
required, * Mechanical Inspection experience using calipers,
Micrometers, Granite Surface Plate, Gauge Blocks, Pini Gauges,
Spring Fension Testers, Height Gauges, Go-No Go Gauges, Fixtures,
Optical Comparator is required, * Basic PC skills as well as excellent
written and verbal communication skills. Interested candidates may

, forward resumes and salary requirements
Onsite Cincinnati, | dstilest@onsit | A leading manufaciuring company in the Cincinaati area now has a
Commercial™ | Ofl ecompanies.¢ | Quality Inspection position available, Job duties consist of

om performing inspections and fests for all production parts, putchased

513-229- parts and finished products. Candidates must undezstand and apply

2004 all SO 9001 inspection and test procedures as appficable to .cach

fax 513-229- | inspection station. Candidate must also be able to use cahpers,

2102 micrometers, and functional gauges. For more information, émail or
call Dan Stiles $10/Hour Join Onsite Commercial™. We employ
people in hight industrial, light technical and suppoatt positions within
the manufacturing and distribution industries acrosg the nathrg If you
are looking for a competitive wage, solid opporturity, arid a career

path to success, contact us now! We offer comprehenslﬁ begeﬁts
mc]udm_g medical, dental, optical, and opticnal 401k
Goodwill 10600 N/A " Quality Contro! Inspectors Our fast paced clothing department is
Springfield secking a few hard working, honest People for QC Inspections of
Pike, Ohio clothes, The position starts at $2.5Gp/hr, with an increase of .50 afier
90 days and opportunity for advancement. Excellent Benefit package.
Apply in person .
[SS Industrial | 12080 Best | N/A Quality Control Inspectors Warnted P/T Starting pay $ 10 hr App[y in
Place person
Sharonville
, OH 45241 . .
Benda-Lutz Nerthern Fax 859-325- | Quality QA/QC Manager Excellent Opportunity, Great benefits,
Corp Ky 3012; tel. Florence area. Color matching or ISO 9001 experience a plus, Tech
L859—746— deg preferred. Fax resume with Salary requirements J
0392 o
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KOPPENHOEFER, WUNDER & WUNDER, M.D.’s INC.
Physical Medicine & Rebabifitation
Electromyograpby

Steven S. Wunder, M.D, « Jeffrey A. Wunder, M.D,
415 Stralght Street, Suite 208 « Cincinnati, Ohlo 45219 « (513) 559-3355 + Fax (513) 3393359
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The Industrial Commission of Ohio p
Cincinnati Regional Office

125 East Court Street, Suite 700
Cincinnati, OH 45202-1211 Calo

z
P

Re:  Robert W, Lowe
Cl#:  305-44-5200

DOB: January 1, 1946
Claim Allowances:

Cl#: 98-593871 11/13/1998 Strain/sprain left shoulder and rotator cufi
aggravatien of pre-existing arthritis of left glenchumene

Place of Exam: Industrial Commissien Office, Cincinnati, OH
Date of Exam: May 15, 2003
Examiner’s Name: Steven S. Wunder, M.D.

Purpose of Exam: To determine if the claimant has reached maximum medical

improvement with regard to each speuﬁed alfowed condition; provide the estimated
percentage of who!e person impairment arising from each allowed condition hased
on AMA Guides, 4™ edition; complete the Physical Strength Rating form.

This 57-year-old male is being evaluated today for the chief complaint of left s
pain. He was injured at work on November 13, 1998. He denied any prior inj
treatment or trauma. On the date of injury he indicated that he was on a job that <€
usually did not work. He had placed a 60- to 70-pound pin in a housing. He still gt w\% \
hold of it when it fell out. It grabbed his arm and pulled him down. He had the onsgt of G\“E’“ e
left shoulder pain. Initially he thought it was just a strained muscle. However, the pi
seemed to become worse. Tylenol did not seem to help. He went to the PAC Center in
Harrison. He was sent to an orthopedic physician, who sent him for a MRI scan. The
MRI scan appeared o be normal. He went to Dr. Swanson for a second opinion. He had
arthroscopic surgery, and a labral tear and biceps tendon tear were found to be present.
He had several different surgeries with Dr. Swanson. He had a tenodesis. He was found

415 Straight Street, Sulte 208 ‘the Cincinnati Financial South Building Good Samaritan £333 Momgomery Road :
Cincinnati, Ohio 45219 Sportsmedicine Center 5335 Far Hills Avenue, Suite 104 Outpatient Center Cincingati, Ohto 45236 ;
(5131 5593355 311 Steaight Street Dayion, Ohks 45429 6350 Glenway Avenue (513) 7925600 |
Fax (513) 5593359 Cincinnati, Ohio 45219 (937) 4338318 Cincinnati, Ghio 45211
(513) 5593355 Fax (937) 4339772 (513) 55%-3355

LT Mowe BwAppoinunent Galy
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to have advanced glenohumeral arthritis. He was sent to Dr. Lim. His final surgery was
that of a total joint arthroplasty for the left shoulder. He did not report any benefit from
that procedure. He was returned to Dr. Swanson. He sees Dr. Swanson about every 6
months. He was put on Neurontin 3 months ago since he was having some numbness and
tingling in the arm. He does use ice on the arm. He notes decreased range of motion. He
keeps his thumb in his belt when he walks to keep the pressure off his shoulder from
hanging down during the gait cycle. The pain in his shoulder is pretty constant, and he
rates it as a 9 on a scale of | to 10. The ice seems to help for 20 to 30 minutes, Pain
medicine seems to take the edge off, and he takes Percocet 3 times a day 4 to 5 days a
week. Sometimes he may notice a little popping in the shoulder. He indicated he-really
does not have any problems with the right arm. He did have a prior injury tothe right
long finger with a DIP contracture. He estimates he can lift and carry 10 to 20 pounds
with the right arm. He is independent with bathing, dressing and personal hygiene but
occasionally may need some help since there are some areas he cannot reach when
bathing. He is able to drive short distances, but the belt across the shoulder bothers him.

His medications include Celexa 40 mg per day, BuSpar 30 mg 3 times a day, Neurontin
300 mg 3 times a day, Percocet 3 times per day 4 or 5 days a week, Zocor 40 mg per day,
Lopressor 50 mg per day, Ecotrin 81 mg per day, and Pepcid 40 mg per day.

He indicated that at the time of the injury his job was that of an assembler. He helped
build machines. He indicated it was fairly heavy relative to lifiing, pushing and pulling.
He has a twelfth-grade education.

Past Medical History: Coronary artery disease; anxiety and depression.

Past Surgical History: Coronary bypass in 1996.

Allergies: Percodan.

Habits: He does not smoke. He denied the use of alcohol.

Review of Systems: He did report he is seeing a psychiatrist now. He did report that

fram a functional standpoint he is able to ride a lawnmower but has increased pain with it
and it is slow.
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His right upper extremity range of motion was normal at the shoulder, He lacked 10° of
full extension at the elbow but had no complaints of pain. He lacked 10° of extension of
the wrist on the right without complaints of pain, He had a flexion contracture with
ankylosis at the DIP of the long finger. Motor, sensory and reflex examination of the
right upper extremiity was intact.

Examination of the left shoulder revealed an 8-inch scar from the prior arthroplasty. His
range of motion was through 70° of forward flexion (7% upper extremity impairment),
20° of extension (2% upper extremity impairment), 70° of abduction (5% upper extremity
impairment), 20° of adduction (1% upper extremity impairment), 0° of external rotation
(2% upper extremity impairment), and 10° of internal rotation (5% upper extremity
impairment), He was tender to palpation around the right shoulder region anteriotly and
posteriorly.

His reflexes were 1+ and symmetric at the biceps, tricep and brachioradialis.
Sensation was normal in the upper extremities.

His power grasp was 90 pounds on the dominant right side and 20 pounds oh the left.
His mid biceps circumferences were 34 cm on the right and 33 cm on the left.

He had normal reflexes, sensation and strength in the Jower extremities on the right side,
and left-sided straight leg raise was normal. In the right leg he indicated he had some
tingling intermittently from where the vein had been harvested for the bypass graft.

GHORTRLED

Diagnostic tests include a November 24, 1998, MRI scan of the left shoulder that wadthy 2 8 2005
normal. A July 7, 2000, exam of the left shoulder showed pannus formation with erosion
into the superior aspect of the glenoid process related to chronic inflammation. G\NG\NNA“ D\STR“}T

He had surgery on February 2, 1999, for a diagnostic arthroscopic procedure. He had a
debridement of the biceps tendon and intra-articular labrum reconstruction. He had

surgery again on August 2, 1999, for release of the biceps tendon and debridement of the
intra-articular scar. On April 10, 2000, he had manipulation under anesthesia. He had a
third surgery on August 21, 2000, for left shoulder debridement of scar and manipy t'ron‘{'.' o

of the shoulder, %‘ﬁb
o

The patient’s medical records were reviewed. He was injured on November 13
His claim has been allowed for a sprain/strain of the left shoulder, rotator cuf{'t
aggravation of pre-existing arthritis of the left glenohumeral joint.
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Dr. James Swanson noted the patient was on multiple medications including Celexa,
Ecotrin, Zocor, Talwin, Lopressor, Pepcid and Percocet. He had a history of coronary
artery disease, hyperlipidemia, hypertension and depression. He had had 4 prior shoulder
surgeries. He advised the patient not to return to work on September 27, 2002, and
thought he had reached maximum medical improvement. He opined a 20% upper
extremity impairment and a 17% impaitment to the whole person. He advised twice
yearly evalvations.

He was evaluated by Dr. Malcolm Meyn on April 5, 2002. He noted that plain x-rays
showed advanced glenohumeral arthritis. Dr. Edward Lim advised an arthroplasty to the
left shoulder. He thought he was maximally improved and totally disabled.

He was seen by Dr, Kohthaas. He thought there was aggravation of pre-existing arthritis.
His October 11, 2000, evaluation was noted.

Dr. Swanson indicated in several office visits that initially there was a good response to
Synvisc and then later it did not help. On July 6, 2001, the arthroplasty with Dr. Lim was
being advised.

This information was taken into consideration.
For each specified allowed condition he has reached maximum medical improvement.

Based upon the AMA Guides to the Evaluation of Permanent Improvement, fourth
edition, for the diagnoses of left shoulder sprain/strain, rotator cuff tear, and aggravation
of pre-existing arthritis of the left glenohumeral joint, he would have a 27% impairment
to the whole person. The rationale behind this would be a 22% upper extremity
impairment from the range of motion tables. The range of motion was less than noted by
Dr. Swanson, but | could not tell if this was due to pain of more contractures since his last
visit. He would have a 30% upper extremity impairment from Table 27, page 61 for an
implant arthroplasty. The 30% combines with the 22% using the Combined Values Table
for a 45% upper extremity impairment, which equates to a 27% impairment to the whole
person.

The Physical Strength Rating form has been completed. He would have functional
capacities using the right arm only in the realm of sedentary to light. He could use the
left arm for no more than 2 to 3 pounds of lifting and primarily as a helper. He hasno
functional restrictions with the right arm, axial skeleton or lower extremities. There
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to non-allowed conditions with coronary artery disease and a history of severe anxiety
and depression.

~Sincerely,

/@wu« 4 W"Mb;f“b

Steven S. Wunder, ML.D.

SSWijl
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PHYSICAL STRENGTH RATING
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INJURED WORKER: Robert W, Lowe CLATM NUMBER(S). 98-593871

My opinion of this injured worker's physical strength is indicated below and is based solely on the allowed condition(s)
that falls within my specialty. The medical evidence supporting this epinion is presented in the narrative portion
af my report. The injured worker's age, education, and work history are not considered in this estimate.

() This injured worker is capable of physical work activity as indicated below.

{Ly"SEDENTARY WORK"

Sedentary work means exerting up to ten pounds of force occasionally (occasionally: activity or condition
exists up to one-third of the time) and/or a negligible amount of force frequently (frequently: activity or
condition exists from one-third o two-thirds of the time} to lift, carry, push, pull or otherwise move
objects, Sedentary work involves sitting most of the time, but may involve walkiag or standing for hrigf

periods of time. Jobs are sedentary if walking and standing are required only occasionally and alf other
sedentary criferia are met.

{ ) "LIGHT WORK"

Light work means exerting up o twenty pounds of force occasionally, and/or up to ten pounds of force
frequently, and/or a4 negligible amount of force constantly {constantly: activity or condition exists two-thirds
or more of the time) to move ohjects.  Physical demand may be only 4 negligible amount, a job should be
rated light work: (1) when it requires walking or standing to a significant degree; or (2) when it requires
sitting most of the time but entails pushing and/or pulling or arm or leg controls; andfor (3) when the job
requires working at a production rate paca entailing the constant pushing and/or pulling of materials even
though the weight of those materials is negligible,

{ ) "MEDIUM WORK"

Medivm work means exerting twenty to fifty pounds of force occasionally, and/or ten to twenty-five pounds
of force frequently, and/or greater than negligible up to ten pounds of force constantly to move objects.
Physical demand requirernenis are in excess of those for light work.

{ Y"HEAVY WORK"

Heavy work means exerting fifty to one hundred pounds of force occasionally, and/or twenty to fifty pounds
of force frequently, and/or ten to twenty pounds of force constantly to move objects.  Physical demand
requiremnents are in excess of those for mediurn work,

( )"VERY HEAVY WORK"

Very heavy work means exerting in excess of one hundred pounds of force occasionally, and/or in excess of
fifty pounds of force frequently, and/or in excess of twenty pounds of force constantly to move ohjects.
Physical demand requirements are in excess of those for heavy work.

() This injured worker is not capable of physical work activity.

PHYSICLANS SIGNATURE_E802n A, Vl//t/wf%"/{, A

PHYSICIAN'S NAME Steven § Wunder:f ;;ﬂ,\y "“*\“‘ a

@%ﬁf e

DATE
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INDEPENDENT MEDICAL SPECIALIST EXAMS

3830-C WOODBRIDGE BLVD. (513) 942-1904 FAIRFIELD, OH 45014
WOODBRIDGE PROFESSIONAL PARK BAX: (513} 942-2312
BERNARD B. BACEVICH, M.D. ‘ April 30, 2003

Gary E. Becker, Attomey

Dinsmore & Shohl, LLP

255 East Fifth Street, Suite 1900

Cincinnati, Ohio 45202-4720

RE: Rd-ﬁert Lowe
Claim No: 98-593871 (Ref. 97-585228;
L19830-22; L201824-22)
Date of Injury: 11/13/98
. Dear Mr, Becker:

Robiert Lowe is a 57-year-old man who underwent an Independent Medical Examination on April 30,
2003 in relationship to an injury to his left shoulder which ocoiured 11/13/98. The purpose of this
examination is to evaluate him in relationship to permanent total disability and whether he has the
physical capacity to engage int any form of sustained remunerative employment,

. ey A

R

This report was prepared and dictated on April 30, 2003. R S

- '; - ‘:.

HISTORY OF INJURY AND MEDICAL COURSE AS DESCRIBED BY ’IT:[E 4 -
CLATMANT: 5 g

il -u
~ -

;,,-:: s

At the time of his injury he was employed as a machine builder for Cincinnati Incorporei%
bushing pin had fallen out of a housing and jerked and pulled his shoulder to the side. He ﬁnaﬂy
sought medical care the next day. He does not recall the name of the initial physician thet he saw but
does recall not being satisfied so he changed to Dr. Jim Swanson. Since then, he's undergone four
surgical procedures by Dr. Swanson and then he had a fifth surgical procedure which was a total
shoulder replacement carried out by Dr. Lim. Despite this last shoulder surgery, he has not had any
relief of his pain. He has been through extensive physical therapy and describes that he is currently
still doing some home thera-band exercises. He does take Percocet for his pain. Approximately two
moaths ago he was placed on Neurontin and finds that it only helps a amount.

CURRENT COMPLAINTS: G A
R GM&QL ,' TNVS’W NTOR
He describes his left shoulder pain as bemg Eonstant and pescptall thd time, Heratesit today as a
level of 7 out of 10 but it does go up to 4 leveégfpm R3d aken both Neurontxﬁﬁm%@
MAY 7 2003
CINCINNATL KEARINGS
ADMINISTRATOR

00122



az

Gary E. Becker, Attorney
Re: Robert Lowe
04-30-G3

before today’s examination. In addition to the shoulder pain, he describes that he has numbness going
from the top of the shoulder down the arm to the 3%, 4% and 5% fingers. He describes that even
moving the elbow and forearm cause him to have severs shoulder pain. At times if he tries to lift even
a coffee cup, his arm will give out so he avoids trying to [ift anything with his left hand. Although
he is able to drive the car himself. He does this using his right arm and he notes that even the seat
belt crossing the shoulder area is painful. He describes that he has to have his wife assist him with
dressing activities. To alleviate some of the shoulder pain when he is standing and walking, he will
put his thumb inside his pants or belt area to support the shoulder. He cannot use a sling because he
cannot position the arm forward enough to place it into the sling. Although he is sble to ride his
tiding lawnmower and cut the grass, he has to use his right arm for all the shifting activities and he
notes that his shoulder will be more painful after he is done riding the mower. He no longer is able
to participate in golf activities.

OCCUPATIONAL HISTORY:

This man had been employed as a machine builder for Cincinnati Incorporated for 10 years before this
injuty. Prior to that, he states that he did similar type work for a company in Iiinois. Since his injury
he did attempt to go back to what was supposed to be fight duty but turned out to be his regular job
duties around June of 1999 and he could not do that work. Last year he attempted to do a security
job position at Argosy Cassino but he states that the standing and walking caused his to have (eft
shoulder pain. Picking up bags of chips with the right arm also caused left shoulder pailjfansl then he
had problems with swelling of his right lower leg and ankle where he had previous cartlia¢ bypass
surgery. In addition, the smoky environment was bothersome and with his cardiac ¢ondition ke

wanted to avoid such a smoke environment. He apparently only did that job for a cotiple Honths,
I I » S

Currently he is not employed. T
PAST MEDICAL HISTORY: o oo

- [
He describes having a right third finger injury while in the military service and this resulteci in a fusion
of the distal joint of the middle finger and it is fused in the flexed position. Due to that position, he
finds that he has difficulty with some of the fine finger movement activities. He had his cardiac bypass
surgery in 1996. He describes that he alsc has problems with depression and anxdety and currently
takes Celexa and Buspar. These initially were prescribed by a Dr. Foster but currently he receives
them through the V.A. Hospital. '

PHYSICAL EXAMINATION: L R
L

. T - ¥\ 1 AT 1’{
Heis 5 feet, 8 inches tall, and weighs 208 pgﬁﬂgoﬁeﬁsxtt 'wtth h /Bli-l)a'ls lapﬂar;tg'é\(}{e{"sjnot move
the arm or shoulder. He has a well-healed anterior deltopectoral incision. He has Wﬁ—E@E{iVED

MAY 7 2003
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Gary E. Becker, Attorney
Re: Robert Lowe
04-30-03

arthroscopic scars. Inspection of the scapular and deltoid areas shows that he has mild to moderate
muscle atrophy. He complains of exquisite pain in the shoulder area on any attempts at range of
motion of the shoulder and he alst complains of shoulder pain with both flexton and extension of the
elbow and pronation and supination of the forearm. He has severe guarding on attempts to do range
of motion and will only allow 30 degrees of forward elevation and 10 degrees of backward extension
and only allows 10 degrees of abduction and 10 degrees of adduction. With the arm at the side he
has zero degrees of external rotation and only 10 degrees of internal rotation. (These range of
motions are significantly different from those recorded by Dr. Swanson on 09/27/02).

LIST OF MEDICAL RECORDS:

Application for permanent total disability

First Report of Injury

Records of Dr. Swanson

MRI of the lefi shoulder - 11/24/98

QOperative Report - 02/02/99

Operative Report - 08/02/99

Operative Report - 04/10/00

Records of Dr, Donersbach

QOperative Report - 08/21/00

10.  C-86 Request to allow left shoulder traumatic arthritis and Synvisc i mjectmns
11.  X-ray reports left shoulder ol
12.  Evaluation by Dr. Swanson with permanent partial impairment rating dated 09!2 71024
13, Records of Dr. Haverkos

W0 R W RS

“‘.'h-’*h [
T
5

a0 WHIECDHT

=
In addition, the patient brought in operative photographs from the surgeries in February 99 Eﬁlgust

99, and August of 2000. In addition, he brought in a photograph of the total shoulder prosthesxs and
a post/operative X-ray photograph.

SUMMARY OF MEDICAL RECORDS:

This injury occurred on 1 1/13/98 and this man first presented to Dr. Haverkos, Orthopaedic Surgeen,
on 11/16/98. His findings at that time were very painful active and passive range of motion of the
left shoulder. A rotator cuff tear was suspected and Dr. Haverkos ordered an MRI which was done
11/24/98 and that showed no evidence of a rotator cuff tear and showed only some mild arthritis of
the AC joint. There was no arthritis described at the glenohumeral joint. This man then began seeing
Dr. Swanson, another Orthopaedic Surgeon, and underwent the initial arthros"opic procedure on
02/02/99. He was found to have a partial tear of the biceps tendon and a superior g&é agﬁ
underwent a labral reconstruction and débridement of the biceps tendon. I review m

g FILING ATYY -
C PRRATERER a7
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Gary E. Becker, Attorney
Re: Robert Lowe
04-30-03

photographs and agree that he has degenerative fraying of both the labrum and the biceps tendon but
visualization of the articular surface of the humeral head and glenoid showed no evidence of arthritis.
This man’s second procedure was done 08/02/99 and this was performied for a biceps tendinitis and
he underwent a biceps tenodesis as well as an acromioplasty procedure and coracoacromial ligament
resection. Photographs were reviewed from that procedure and, again, the important aspect is that
there’s no evidence of arthritis of the glenchumeral joint. When this man failed to regain motion, he
underwent a closed manipulation of the shoulder on 04/10/00. On 05/11/00 he was evaluated by Dr.
Donersbach and it was suggested that he try a Duragesic patch-to help with his pain but this caused
an adverse reaction and had to be stopped. The next procedure was carried out on 08/21/00 where
he underwent an arthroscopic débridement of scar tissue and further manipulation of the shoulder.
The operative report describes that he now has arthrofibrosis and Grade 11 and IV chondromaiacia
of'the humeral head and glenoid. Photographs from that procedure were reviewed and they now do
confirm the advanced degencrative changes of the articular cartilage consistent with arthritis,

The claim was then amended to allow for aggravation of pre-existent arthritis. He did undergo one
Synvisc injection but not the fill series. Dr. Lim evaluated him in May of 2001 and his review of the
X-rays demonstrated advanced degenerative arthritis of the glenchumeral joint and ke recommended
total shoulder replacement surgery. This surgery was cartied out 08/21/01. The photographs
brought in by the patient include a photograph of the prosthesis and a single X-ray. The ;{-ray.; shows
a well-aligned prosthesis where the humeral head and glenoid have been replaced. = ‘% U

s Tk
This man appears to have worked at Argosy as a Security Guard from July of 2002 until
approximately September of 2002, = N

Edi!l'ﬁ

i

=3

fatd

Dr. Swanson did an evaluation for 2 permanent partial impairment on 09/27/02 and hé deSribas
finding 2 much better range of motion than was evident on my examination toddy. ©hn his
exarnination this man could flex forward 90 degrees, extend 30 degrees, abduct 80 dbgrees, and
adduct 30 degrees but he had zero degrees of internal and external rotation, Combing the range of
motion deficit with strength lost, he estimated that this man had a 28% impairment of the left upper
extremity which equated to a 17% impairment of the whole person.

SUMMARY AND OPINIONS:

It is my opinion that the allowed conditions in this claim do not preclude this man from engaging in
any sustained remunerative employment. Itis my opinion that this man is capable of performing work
in a sedentary level but only with use of his right arm. It is my opinion that he has to be in a position
where he does not use his left arm. Attached is the physical strength rating form.

RECEIVED

R RILING A
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Gary E. Becker, Attorney
Re: Rebert Lowe
04-30-03

Based upon the Fifth Edition of the AMA Guides to the Evaluation of Permasent Impairment. This
man would have a 47% impairment of the left shoulder which equates to a 28% impairment of the
whole person. The Guides state on page 505 that one should consider the impairment rating for an
arthroplasty with the impairment for loss of motion. Total shoulder arthroplasty, according to Table
16-27, page 506, equates to a 24% impairment of the upper extremity. Using the range of motion
tables, this man would have an additional 30% impairment of the upper extremity. Using the
Combined Vahes Table for 30% and 24%, one comes to a total 47% of the upper extrermty which
equates to 28% of the whole person. - -
DISCLOSURE: The above analysis is based upon the available information at this time including
the history given by the examinee, the medical records and tests provided, and the physical findings.

It is assumed that the information provided to me is correct. I more information becames available
at a later date, an additional report may be requested. Such information may or may not change the

. opinions rendered in the evaluation. My opinions have been based upon reasonable medical
probability and certainty.

I declare that the information contained within this documentation was prepared and is the work
product of the undersigned and it is true fo the best of my knowledge and information.

Thank you for asking me to see this examinee in consultation. If you have any further qnestmng,
please do not hesitate to contact me. The entire process, inclusive of the record review? evaluaiwn
and preparation of this report took approximately / A A £

Sincerely, '
A

uBemard B. Bacevich, M.D.
Board of Certified Orthopaedic
Surgeon, ABOS
Board Certified independent Medical
Examiner, ABIME
Fellow of American Academy of
Disability Evatuating Physicians
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PHYSICAL STRENGTH RATING
CLAIMANT: RobertLowe CLAIM NUMBER(S): 98-503871 (Ref. 87-585228; L19830-22; 1.201 824-225

My opinfon of this claimant's physical strength is indicated below and is based solely on the allowed
condition{s) that falls within my specially. The medical evidence supporting this opinion is presented in

the narrative portion of my report. The claimant's age, education, and work history are not considered in
this estimate. - )

}Q This claimant is capable of physical work activity as indicated balow.

{}Q “SEDENTARY WCRK"

Sedentary work means exerting up to fen pounds of force occasionally, {occasionally:
activity or condition exists up to one-third of the time), andfor a negligible amount of force
frequently {frequently: activity or condition exists from one-third to two-thirds of the time)
fo lift, carry, push, pull or otherwise move objects. Sedentary work involves sitfing most
of the time, but may involve walkking or standing for brief periods of fime. Jobs are
sedentary if walking and standing are. required, only occagionally, and alf other sedentary
critefaaremet. A4 o2 4 en (/ a,zg Aﬂﬁ(gﬂd \

{3 "LIGHT WORK"

Light work means exerting up to twenly pounds of force cccasionally, andfor up to ten
pounds of force frequently, andfor a negligible amount of force constantly; (constantly;
activity or condition exists two-thirds or more of the time) to move objects. Physical
demand may be only a negligible amount, a job should be rated light work: (1) when it
requires walking or standing to a significant degree; or (2} when it requines sitiing most of
the time but entails pushing andfor pulling or am or leg controls; and/or (3) when the job
requires working af a production rate pace enfalling the constant pushing and/or nulling of
‘materials even though the waight of those materials is negiigible.

() “MEDIUM WORK"

R o SR~ 5

= oW
Medium work means exerting fwenty o fifty pounds of force occasionally, andfor fen gt U
twenty-five pounds of force frequently, andfor greater than negligible up to fer pouRds oFz :
force constantly to move cbjects. Physical detmand requirements are in excess of those -
for light work. : = e

o X
{) “HEAVY WORK® i; % ;-
Heavy work means exerting fifty 1o one hundred poinds of force occasionally, aﬁr_ﬁ o

twenty o fity pounds of force frequently, and/or ten to twenty pounds of force COnst;éjgtIy‘"
t0 move objects. Physical demand requirements are in excess of those for medium work.

()  “VERY HEAVY WORK'

Very heavy work means exerling in excess of one hundred pounds of force occasionally,
andlor in excess of fifty pounds of force frequently, and/or in excess of twenty pounds of
force constantly to move objeclts. Physical demapeyequirements are in excess of those
for heavy work,

{1 This claimant is not capable

PHYSICIAN'S SIGNATURE p7:

st BIING A
PHYSICIAN'S NAME: ROBERT LOWE. pﬂ:fz‘t
J";;,.-‘ JUECIL LS A
TR T T

P A
FICAT

CINGINNAT! REARINGT
ADAINISTRATOR
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STATEMENT OF FACTS

CLATMANT : CLAIM NUMBER(S)

Robert W. Lowe ' 1) 98-593871

703 Ridge Ave. Ref: L19830-22 -

Rising 3un, IN 47040 Statute of
Limitation
Ref: L201624-22 -
Statute of
Limitation
Ref: 97-585228 -
Statute of
Limitation

IS8UE: APPLICATION FOR PERMANENT ANDY TOTAL DISABILITY, FILED 1/29/03

1) CLAIN NUMBER: 98-593371 EMPLOYER: Cincinnati, Inc,

Main Office
ADDRESS: _ 7420 Kilby. Rd.
Harrison, OH 45030

ALLCWED CONDITION(S): Strain/sprain left shoulder Rotator cuff tear (Emp
letter Cert 12/8/98) Aggrevation of pre-existing arthrifis of left
glenohumeral joints (DHO 3/26/01).

DISALLOWED CONDITION{S): None

DATE OF INJURY:  11/13/98

CCCUPATION AT THE TIME OF INJURY: Laser Assembler

DESCRIPTION OF INJURY: “Trying to install ecylinder Erom 350 CBZ housing,
slipping causing severe strain on left arm.™

DIAGNCGSTIC TESTS:

1. 11/24/98 - MRI of the left shoulder. IMPRESSION: Normal ME Scans of
the left shoulder.

2. 7/7/00 - MRI of the left shoulder - IMPRESSION: Pannus formation with
ercsion into the superior aspect of the glenoid process, probably
related to chronic inflammaticn.

SURGERIES:

1. 2/2/99 - Left shoulder diagnostic arthroscopy with arthroscopic
debridement of biceps tendon tear and arthroscopic intra-articular
labrum reconstruction.

2. 8/2/99 - Left shoulder arthroscopic rslease of biceps tendon,
debridement of intra-articular scar tissue and sutures.

3. 4/10/00 - Closed Manipulation left shoulder under anesthesia.

4, 8/21/00 - Left shoulder debridement of scar tissue and manipulation of
shoulder.
FWW: Nfa
AKW: N/fA
PAID: TOTAL INDEMNITY . iiiiiiieennn N/ A
TOTAL MEDICAL N/A

continued on next page

00128
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Injured Worker: Robert W. Lowe
Claim Ho: 98-593871, Ref:L1%830-2Z-Btatute of limitation,

Ref: L201624-22-Gtatute of limitation,
Ref: 97-585228-Statute of limitation.

Page #2

CLAIMANT 'S MEDICAL BVIDENCE (Report{s} Attached):

1.

9/27/02 - Jim Swanson, M.D.

EMPLOYER'S MEDICAL EVIDENCE (Report{s} Attached):

1.

None

EVIDENCE OBTAINED BY THE BWC (Report{si Attached):

1.

4/5/02 - Malcolm A. Meyu, Jr, M.D.

EVIDENCE OBTAINED BY IC (Reportis} Attached):

1,

None

DISABILITY FACTORS:

dge: 57 D.0O.B.: 1/1/46 Dste Last Worked: 9/7/02

Education: 12tk grade (1963) (Rising Sun BHigh School {graduated) in
Rising Sun, Indians). "After graduating from school. I was transferred
Ovar Seas - United States Air Force."

Previous Occupations and Work Experience:
Laser Assembler (1989-2002)

Hachine Operator (1972-1988}

Factory Worker - Glass Manufacture (1969-1972)
USAF - Admipistrative Spec. {1963-1968).

Special Training and/or Special Vocaticnal Skills: HNone

Cther Relevant Facters: (e.g., socilological, physical,
psychological). Past medical history includes medical treatment for
his heart. He had double by pass surgery in Mey 2, 1996 and a
appendectomy in the past. Also includes Hyperlipidermia, hypertension,
and depressicn.

There is alsc a family history of coronary artery disease and
hypertension. Current medication: Celexa, Ecotrin, Zocor, Talwin,
Lopressor, Pepcid, and Percocet.

Drugh allergies: Percodsn, Oxycentin, Codeine, and Morphine. He is a
non smoker.

Injured worker is receiving Social Security Disgbility benefits of
$1210.0C per month =since September, 2002. He also receives a pension
from the YA. The amount is not indicated. Injured workers activities
are very limited. He has tc have help from his wife to dress him, help
him take a shower, atc.

Recreational Activities and hobbies include, Nonsa.

continued on next page
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Injured Worker: Robert W. Lowe

Claim No: 98-593871, Ref:119830-22-Statute of limitation,
Ref: L201624-22-Statute of limitation,
Ref: 97-385228-Statute of limitation.

Pags #3

REHABILITATION:
Injured worker states that he has participated in rehabilitation services

such as physical therapy off and on for 3 years.

Respectfully submitted,

;%wwaégiw/%" AL~/7 ?5

Statement Prepared By
Laura M. Porter, Claims Exﬂmlner
Claims Management

LMP/flb
2/14/03

(SOFSHOLl) Revised 4/95
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APPLICATION FOR COMPENSATLN FOR

PERMANENT TOTAL DISABYLITY
The Industrial Commission of Ohio

*Please type or print clearly and answer all questions to the best of your ability.
Your cooperation in completing fis form will aid i processing this application on a timely basis.
*To.assure prompt processing, this application should be filed directly with:
The Industtial Commission of Chio
Claims Management
30 W, Spring St. 5th floor
Columbus, Ohio 43215-2233

Dats of Birth

AWy v 2 A V)

e S 2/ | A

“Telephons NiTber
74 3‘%,», Ak () 9173777

OIC 3012 Page 1 (rav 2/01)

LAl Claims  (f you check this box, list only your most recent claim number below) ‘
& i nya Tr Tacofentie

Claim Number &§ -_5?5’ )1 ?/ Date oilInjury{( 7/3‘ ?P, Employer 74614 7 4]

i NCF AR R IT, OF 483,

Claim Number Date of Injury, Employer _
Claim Number ____ Dawoflnjuy Employer . o
Claim Nurriber o Dateoflnjuy Employer o

Medical examinations will only be conducted for conditions allowed in the above listed .c—[aixﬁs.

{am permanently and ipfally disabled a3 the result of the Injuries sustained in the furgningﬁ[aim{s) 311 request ‘ébat
the Industral Commission grart compensation for such diaabifty. 1 further state that Dr. AJIT
has ceriified that 1 will never be able to retum to my former position of emplo, mm}aw attached to this form is a copy
of the doctor's report. When was the last date you worked anmbera'{]’i" ﬁﬂ?‘ dogz. .

[

BInAk

Have you ever filsd for Social Security Disability benefits? E/yes [Jro

PRI

if you are now, or ever have, received Sockal Security Disability payments, complele the faltawliig s'a'\';:)tionf

= i

"This does riot agglz 1o Social Sf.ac'.urftx1 Retirerment* SozE F

STAR INATION G o i ?TE‘FEFEW‘%‘

@ L00Y ‘ f i A
S o

E] t
Do you recelve disabliity benefits ofher than Secial Securty? e, VA, Fireman & Police (fficer Disabllity, sic.) WES D no

When? ‘7/%”5_ N

Did you graduate from high school? yes E]no
If no, did you receive 8 certificate for passing the General Educational Devslopment test (GEDY? C[yes I:] ne

Why did vou end vour schoolir\g'ﬂﬂﬂ/ﬂ; %ﬂf /ff-ﬂﬂ'/ Vi E/{"J SEA S‘ MMM}%A‘

Have you gone to trade or vocational school or had eny type of special training? [} ves m‘ho/




I

Sk Spers ME bzl P 1atwG 2,

If yes, whatl yps of trade schoo! or specla tralning have you recelved and when? T
) i ___; A . - = .

——

k3
Ea

How has this schooling or tralning been ised in any of the work you have done?___

iy

Can you read? E/yes Lot wes Clno

Can you write? Ms Wnotwel oo
Can you do basle math? ms ) not welr [

Doctor‘slName tfm 5' cUM?:A_J

* ' Hule o2 Py s
Date first secn /V J (77 Z’ __ Date last seen, y2 nglf'
Doctor's Nae, ZQg &M , «_L/M o hddggse L2 ___Eéi{?/’ftxf?" Ak, Qx}cxyﬁ;,;»f;{ ‘Ao
Do first seen___ —ﬁ T J.‘.i'aie_lja:s}_s_cf_n__“ S

ii‘.\\ r

Reason

DoctursName bb%‘gfaw}{ﬁm _Addmss 4/7(2’0 f é'ff/é“ffﬁ/ﬁ’g{ #Zﬁ"
Date first seen /- / 9?1_’, i _ "Da!emsmn / 3‘?! ﬂﬁOj é’ /."!’:f ﬂ71/ 45 &3 4‘
Reason, ﬁﬁ!f»ﬂﬁfﬁ/ﬂz

=3 ::"

List all operations and surgical procedures you have undergone, beginning with the most recent,

Date. Aﬂgﬂﬂd 200! Nameof surgical procedure :
Daie _ﬂpfe{ £ ,,200;? Namn of surgical pmceﬁurg CZOJ@ l’?fﬁ»‘f !M/ﬂ; VNM AAL S-’cléw
Date AH-GR&{ 2000 Name ofsurg:cal pmcedum %ﬁbo:f?e.w‘s on LeFT Sﬁ{ o

e FED 1999 Namc of surgicat progedure,_ Tosw Te @Mf.& 9/{0# Ao, (bl J??ﬁé’cztf//

Dalc__m%_j_ﬁé Mame of surgical p:ocedurg.A -?' Wﬂ"{ {‘/ﬁ@j[' g{ f%ﬁ S

Do you use a cane, race, 'T'ENS unit, fraction device, oxygen maching, or any other appliance or device og a reguiar
basis?

If yes, pleass specsfx_ S‘# ol Lgﬂz f M$+m%5

L
w’mrgv/?

Have you ever participated in rehabilitation services? yes D no Pleasc. explazn

Weﬁ T#Mﬁ# o:v(,.‘mfox /D S‘;cﬁr/, ﬂeﬂﬁ,ﬂ;,t @FF%N Fon

it yaﬂavc 7ot scuxht or paricipated in rehabihmuon &emcr.s 2se You intesested in rehabilitation services offered oy the
employer ar the Bureen of Workers” Compensatian and do ¥ desirs to undergo tehabilitaton evaluation? yee D no

Dezeribe om:rlrmnzatncnsorchznges in aurhfesﬂyl& ﬁbﬁ ‘f‘ﬂ (’-—VM“{ ;Wf _xy/g‘fss fME‘"

SHoeS 3@4:573#6:5"
M—‘[enf v w!xac‘.’.. Stees witH f?%mﬁ"f ' £ e
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activities,

fou

ar five a ca M&Mﬁw
i y?f’ TR 5o;z:cwéfm

Has your treating physician told yout fo cut back or [irnit your activitiss in any way? i~ Yes No
if yes, give the name of the doctor and 1all balow what he told you about culting back or imiting your

%Jﬂ{'ﬁ! Sep fett

e T m Swausod 9-27-00 Siates: I do pet

feco mmend 8ved Letuevinds To wpcknFize I

Hap SHoulDer ffefzﬂmm%

Housekeeping Chores: (meal preparation, faundry, home repairs, efc.)

Describe your daily activities in the following areas and how mugh you do of each and how often.

y.42%

oo Wi lis ,05

Recreationat Activities and Hobbles: ( bowling, hunting, etc.) &CF Af /U(_‘,’

your claim.

Coan4 o _ﬁéﬁl o These Mjmﬂz,
Dascribe other limitations or changes in your life style, if any, resuiting from the allowed conditions in

T Caclt Py GolF duupee, T Con't Py worth

Wd’me!/ R Wedlf S‘ﬂa&!»_o_ﬁ&ﬂﬂﬁ#fum

JotS oF THw6S Tdid bepoee T Gpwd do Moo

INFORMATION ABOUT YOUR WORK HISTORY

List SELF-EMPLOYMENT as you would any other job.

List all the jobs you have had. Start with your most recent job first and then work backwards to the first job yo_l_;li ever tield. _

-~
"

y

Job Title Type of Business Datas Worked Days |; Specrfy
osuretobognwitn | (SCISR | ot andvea) | wak f;;;ﬁfﬂi’;
your most recent job) n surance?, H: st o

construction,stc.) From To 1 orvesn )
'\ aser Assanpled MichiTie TongayTE]| Gesnt| - TP 193patie
* Copoute. Beaat [Pipshes ﬁmﬂma ot 551 37 Vit sypaedq
* Whiedet Ghmsit) Gl sss Mustichee Tt Jatw] S |2 250
: USpF Aﬂd!ﬂfmffﬂﬁ% Jul.b3 :I"”G? g | Fén ﬂ{fﬂihf
5]
7
8
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Do you have military exporience? yes D ne If yes, provide dates of service,

pogitions held and descnpnun of dulies ﬂ I 24 d!f)""‘ /é@fof/ﬂ:ﬁ.
meﬁmﬂ— Mpga ézfow gl %ﬁi&ax A0 Typer
Pﬂp}f#me;vélﬁz CRQAS TRAvFees . ede.

JobTitle No.1  (from Part1) Ao Assesibolon

A

Drescribe yous basic duties - what you did and how you did it. Please provide as much detail as possible.

1. Yourbas:cduues __MM-M&Z&& EM £,p /ﬂMA‘{g &Z
Hluz £, m‘s AASEE Htetine AT Cat_pild Jeal, Sguntess
St s Tl 4 LifT. Hell #oles

zfe,f, 7 WpTezmtl To £if,  Blgd Lasme fenwsts

Wb pnS fod 1egfead, Roedsré guy ADemily
Hoved Ca, He Nitbobop GAS T
2, Machines, tools, equipment you used; 2 /Vﬂ@?_g pé’.bﬂfé gﬂl”ﬁ_ (;

USE of Tpal. idesris, Test Mk is Bt Atempy,

_@_mﬁmég_ﬁﬂuwgmwaﬁ 7

= ——r

3. Exact operations you performed: ‘MM%—QL—
l/!/] B Fichuged ﬂ .

TR = R e e

4. Technicat knowledge and skifls you used: j[t{f /,@/M‘ Aﬁzﬁwf//él £
fleotrwicnl SELLS, Cigvss [geins 7o ot
DrBeek MeThl Thelmses.

e T = T

5. Reading { Writing you v.lid: lfU /‘7{~ oA &S\?"S"
frog_pecupscy & gﬁﬁ?ﬁwﬁ% % 4L Quj Sl ns Lo

001234
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s

6. Number of people you sopervised:

Walking (circle the number of hours a day spent walking) 56 T7T@

012 3
Standing (circle the number of hours a day spent standing) 0 1 3
0 1@ 3

1]

4
4 8 T8
Sitting (circle the number of hours a day spent sitting) 4 5 7 8
Bending (circle how often & day you had to bend)  Mever - Occasionally - Frequently - Constantly

Check below the heaviest weight lifted, weight frequently Jifted and / or carried.

Heaviest weight lifted: Weight frequently lified f carried:

) 10tbs. 100 bs. () upto 10 s. p to 50 Ibs.
320 1bs. Jover 1001bs, [JUpto25ibs, [ overs0bs.
50 Ibs.

Job Title No. 2 (from Part1) @fﬂ:vmi:. é.:ﬁou,lp

Deseribe your basic duties - what you did and how you did it. Please provide as much detail as possible.

1. Your basic duties: 2 - (o DA
Y &5 _OF Hefes

2. Machines, wo!s,equlpmcntyouused W&M?%.f % mhﬁ[ ﬂﬂfﬁfﬂff
(’eqi? 5503 A Sanged 8 Pacess. -

t
= IRTRR L

_,
L4,
p

3. Exact operations you perfortmed: ﬁi@éﬁ'@ﬂ Z‘;H‘ﬁllc‘- érﬁ(ﬁ t__?;/'u’ .

sy ]
€2

.:1i:‘4*
HHE

Waclpe .

4. Technical knowledge and skills you used: &W@ fé‘/gw ?6 0}//9@}?’/@

Nigetding Fote Witxs muo. FeaFetmppee = s
54}.&-?' o) YHoke Yopu ,%oiwfp fngqu ,_L;zmwo

U
Qﬂqﬁ QL&SYQM@?@- 'Sﬁ’e,t’_zgaﬁf‘aﬁi

5. Reading / Writing you did:

o™

6. Number of people you supervised:

IC 3012 Page 5 (rev 2/01) 0135 IC-2
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. Duscribe the kind and amount of physteal activity this job jnvolved during a typxcal day in tepms oft

Emedm( s
Walking {circle the number of hours a day spent walking) 0t2 @4 5678
Standing {clrdle the number of hours a day spent standing) D+@245678
Sitting {cirede the number of hours a day spent sitting) 01234 5-,r 8

Bending {ckcle how often a day you had to band}  Never - Occasionally - Frequently - Constantly

Check below 1he heaviest weight lifted, weight frequently Kfted and / or carried.

Heaviest weight lifted: Weight frequently tifted 7 carried:
] 1oms. Cdicoms. MUptowlbs. J up to 5010s,
120 bs. over10otbs. [ Ytip to 25 ibs. (L oversombs

ﬁso ibs.

JobTitle No.3  (from Part 1) 4/455 Mineficheee.

Describe your basic duties - what you did and héw youdid it. Please provide as much detail as possible.

At © ectord

1. Your bagic dutiss:

duid  ELrss &uﬁlm{—'}»{ Ip%mg:%ﬁ

2. Machines, tools, equipment you used ﬁfC@ 555\ faﬁég S .r [( L‘L

;Wf 267t

3. BExact operations you performed:

@mw& Queality Caetsn To Yass fu Fol
Cuslomez ety Chetoo Flddwe A £C, Be Hldes

4. Technical knowledge and skills you used: ﬂ@'ﬁ[ﬁ /es*oﬁ _ﬁf}d 52;{'{.&65 .

Whote Test Ko fordS Avd Awnlyzd,

5. Reading / Writing you did;

6. Mumber of prople you supervised: ﬂ’ ﬂﬂf

Describe the kind ard amount of physical activity this job involved durng a typical day in terms of:
Walking (cirele the number of hours a day spent waiking) 01234 6 7 %
Standing (circls the number of haurs a day spant standing) 01234 6 7
Sitting (clrcle the number of haurs a day spani sitiing) ¢z 3 8
Bending (circla how often a day you had to bendy  Nevar - Docasionally «Frequently ~Lonstanily

' Bic 3012 Page 6 (rev 2/07) 04 1 9 5 . IG-2
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Check below the heaviest weight lifted, weight frequently lifted and / or carried.
Weight frequenty lified { carried:

ﬁUp 1010 bbs. d Yp 1o 50 Ibs.

D Over 50 Ibs.

Heaviest weight lifted:

J1ows. Q100

) 2010s. {Jover 1001s. [J Up to 25 fos.

Wsom.
JobTitleNo.4  (from Part 1) {/SY/~ 'ﬁdxm-;;mrvk/ﬂ‘i(‘ - _E

Describe your basic duties - what you did and how you did it. Please provide as much detail as possible

1. Your basic duties: ADM!L‘;S‘JﬂFFﬂVB %ﬁ@fﬂ'by{ : .

2. Machines, tools, equiptment you used: {5{?5 IUR ! 4&‘-—- - o

3. Bxact operations yol rformed: w aﬂ/@ t’ /U PeﬂSoA/ M g{’, 7‘;{)9 E‘:D
Lesennet Kecoeps | |
i =

4. Technical knowledge and skills you used: }ﬁ} (223 /74"") 7; / I;ri’ ‘9 E -

5. Reading / Writiag you did: Kiéﬁ@ @M(@ﬂ &ﬁﬂé’?«zs ;@J

paf A fLeSoc Rl Aeeotps . EERS A

)

6. Number of people you sepervised: ;
i=

Aope G

Describe the kind and amount of physical activity this job Involved during a typical day in termas of:

Walking (circle the number of hours a day spent walking} a1 2

Standing (circle the number of hours a day spent standing) 012
Sitting (circle the number of hours a day spent sitting) a12

Bending {oircle how often a day you had to band} Never - Occasionally - LJ{naquen’(

45673
G567 8
5 6 7 8

Constantly

Check below the heaviest weight lifted, weight frequently lifted and 7 or carried
0
Weight frequently lifted / carried:

| Heaviest welght lifted:
B 10bs. Oroos. b tomws. [ Up 0 50 Ios.
i ] 201s. JOver 100 tbs. Cdupto2siss. {1 Over 50 lbs.
| ) soibs.
QIC 3012 Page 7 (rev 2/01) ﬂ{{‘iai'? -2




Please use this space for comments, explanations or special factors you wish 10 add 10 support vour
application, (social, sconomic, psychelegical)

Spee T had my Aocpod a7 Wik T fud Tuzs oF

ﬂﬁﬁ%@ﬂ E"N)ilfﬁf gz%éfﬁ&—v& Lossep ONE R
DAY L gFede iFI) frAA J‘ [ N Rur s, .
b2L0S; 2B Bt BueTing Fucckoms wilH
'_4\ s AtesT PF Cui-f . ol- sy ,‘ge/f I /N J555.

e e h—— ——————

S CHAIBED AL (FE St GRIF7

[ certify that the information on this fage and the preceeding pages are true 1o the besi of my knowledge.

By signing this application, T expressly waive all provisions of law which forkid any person, petsons or medical
facitity who has medically attended, treated, or examined me, o whe may have medical information of any kind
which may be used to sender a decision in my claim, from disciosing such knowledge or information fo the

Industrial Commission or employer(s) in my claim(s).
Attached fo (his applicalion is medical evidence in support of the application,
Zovek A Ol /lr’aé«’ﬂfy A2 it
Q‘L s
w X . K€

Parson Completing This Form =~ © Claimant's Signature

X} /éég‘lm 3

DO NOT submit this application without the following:

* Supporting medical evidence signed by the physician.

* Your signature on this application. {above)

ATTENTION

This application wiil he dismissed if medical evidence supporting
the request for Permanent Total Digablility is not attached.

To assure prompt processing, this application shouid be filed directly with:

The Industrial Commission of Ohio
Claims Management .
36 W. Spring St. Sth floor
Columbus, Ohio 432152233

Heip Us Help Youl
Please take a minute to glve us your correct address
in the space provided on the first page of this application.

OIC 3012 Page & (rev 2/01) uid 1 a8 10-2



Mr. Scott Wolf, 1-16-2003

My entry of “ the last date you worked anywhere” needs my explanation”. In July of 2002
Cincinnati Incorporated cut me off of workman compensation becanse of my status of being MML
I was desperate for my family to have income so we wouldn’t fose our home. I took a position with
Argosy casino as a security guard. We discussed my physical probiem of not being able to Iiff,
reach, and just the pain [ receive from my arm just hanging while walking. This position was not
good for me, as I was physically unable to do this job. Ihad an appomtment already scheduled with
Dr. Jim Swanson what physical problems I was having on that job and he suggested that I'm just
making my condition worse and that is time for you to stop working at anything. Attached is a copy

of that post appointment.
W/zxxiw

Robert W. Lowe

£5: L 62 SR

ior

RN

00199

LA I CRE
RN
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/' Recuived: 10/25/02 10:60AM; -> 218 EABT Qth STAEET; Page 2

7 terasremnz 1e:39 mizsareaf DRS SHANSON JAF( 1 PaE 02

m Robert W. ouoiiiws fof2

Viskt Dabe: Fii, Bep 27, 2002 10:23 sm

Stoctronicelly signed by provider on 1O/Z7/2002
Subjactive:

GG 56-year-oid male presents for follow-up concerning his teft shouldsr.

Hel: {_‘MJS"!-?"L—

Ths left shovider conticries t0 be painful and stff despite the arthroplasiy. Dr-im-has left town for another praclice
focation, and wishes me to continue cany. M. Lowe dossnt feel he is capable of working with his shouldsr. He can do a
few Hght things around the hiocuse, bia once he stars anytiing invoiving repetition or RBiting his pain worsens, He stil
uses pain medicine intermittently. He recently had an examination by Dr. Meyn. | reviowed that repor. He feels he has

rescied MMI and has PPL

FAMILY MEDICAL HISTORY:
Positive for Coronary Artery Diseass and Hypertension.

SOCIAL HISTORY:
Machine Buikiers;
Marital status: marniod;

HARITS:

Nornsmoker (never smokad);

Parcodan:
Cheycortlin:
Codaine:
Morphine:

Cunant Medications:

Calaxa 20myg Takiss 1 tab{s) po qd
Ecotrin

Zocor 20myg Tablet 1 tab{s) po ha iy
Taiwin >
Lopressor oo,
Pepoid iy
Perescet 3 P

Objective:

S

1 Q272002 10:48:01 AM
R 70 Inchies)y, WY 200 ibs)

g
i

DY 10 )



"
ARecetved:

Yaseirzene 18139

o

10/28/02 1D:BHAM; .= 215 EAST 9th BTREET; PFage 3

grassred RS SHANGON JA N PAGE  #3

Lown, Robert W. nimiriae 2062

Visit Date: Fri, Sop 27, 2002 10:23 am

Eisctranicatly sighed by providor on 10/27/2002

Exwus:.
SHOULDER examination: Inspaction: surglcat woundt - superior wound ( healed §; no erythema: a0 edemavisibie

arophy paraspinoas Muscies, dedaks;
Pn!paﬁogf g:in elicited over the tatersf clavicle, at the greater tuberasity and proximal of the hamerus, antericedly, and
posteriorly; f0 warmthicregitus paipabls over the anterior and lateral scromion and over the subacromial bursa; na

!rleeumvawnar narmat Sansory sxam of mdﬁn% ug; rmmmcutanm i mﬁmﬂ \ &n:g;&:& ﬁgalanduinar nacves distalty "o Bght
touch daficit notsd; norma and capitiary n )
mﬁWﬂym flexors; 4/% mm':s. &% abductons: 445 sdduciors; 48 sxdemns] rotatocs; 445 intesnad tolators;
wormmnmmemummwmmmMmaondwm intermal rotation with ha!/wd to hip,
. nmmm:mmwmmj.mmmmm) mmwm) mmaoaom
masduction (o 30 dogroes), interal rofation at 90 degroes (o O degroes), and e&xtemal rolatio a ot 90 gegiees 0 O
mmes),lmmmaoumnmmbm

() Y«rgmn test; (+) Speod's fest; (+) drop arm test, negative Antarior Drawer; nogative Posterior Drawar, ()
suaradar winging test; The slmuiderjoi s rechuced.

Assessment:

B540.9  Sprains wnd strains of shoukier and upper ann (Severs)
Pian:

Sprains and straing of shoulder and upper snm

TESTS/PROCEDURES: Tosts snd/or procedises which may be ordersdrperforned in the future includs: joint injectian
cotlcosteroid and Burssl injeciion subacromial.

MEDICATIONS: | hava prescribad the following medication. Parcocet 5/325 mg, 1-2 po  4-8 hr pim pein, ¥ 50 amd
WITH INTERMITTENT REFILLS MONTHLY OR BI-MONTHLY TO CONTROL GHRONIG PAIN, HE MEETS THE
CRITERIA OF CHRONIC INTRACTABLE PAIN REQIARING NARCOTICS FOR CONTROL..  Nercolic risis and
pracautions were discussed.. Over-tie-counter madications recommended include Tylenol Extra Strength or Tylenol
Avitniiis T, Glucosamine ang Chondroitin, Topical arthritls croams, Miutivitamins, and Vitamin E craam to skin BID.
RECOMMENDATIONS given includa: ice therapy, heat therapy, Advance activities as tolerated, Stretching program

(Office instruction), Strengthening program (Office ins!rucﬁcn) ROM peogram (Qfmice instruction), smd Stingl foyr exindont.
@%EW-UP Schedule & foliow-up visit in § months,

{ do not recomimendt sver refumning to wirk. MM( status ftas bean achiaved effective 8-27-02_ 28% Upper Extremity
Permanent Partial Impalrment is present according to the AMA Guides o binpaiment, 5th edition.{Equivalentto 17'%
whole parson). See Atiached worksheet, He wili sequire twice yaarly visits to ms to reflii pain medicatioh and monior
for signs of prosthetic loosening of infection. The lotal joint h‘iﬂ naed 10 be routinely folowed with yearty x-rm of ths
shoukier. .
oc: o
Frank Gates Service Co., Dr. Barkdoll !

it
Py

4 Lg:

g
i
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e
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.::0;}" i i |
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Jim Swanson, M.D.

ORTHOPAEDIC SURGEON
January 30, 2006
Scott Wolf
Waisser and Wolf, Attorneys at Law
Kroger Building

1014 Vine Street, Suite 1650
Cincinnati, OH 45202

RE: RobertW. Lows
DOB: 01/01/1946
DOl 11/13/1998

Dear Mr. Woif:

| examined Mr. Lows on January 30, 2006. | completed a history §1d°a physjeat+,

PAGE 82

ORTHOPAEDIC SUITE
DEARBORN COUNTY HOSPITAL
600 WILSON CREEK ROAD
LAWRENCEBURG, IN 47025
TELEPHONE (812) 537-B402
FAX (812) 537-8425

LA LT

exarmination of the patient, and { ¢an find no evidence of improvement of his °°**
condition that would warrant terminating his disability. | have enclosed my offige "
notes for your use. Mr. Lowe informed me that he was susreptitiously videotaped
doing some work about his home. | even examined the hedge clipper he was
using, and it weighed no more than 3 1/2 pounds. This was well within the range
of lifting | had allowed him to try to strengthen his shoulder. Based on this
reprehiensible action on the part of the insurance company, | am toid that he is to

appear at a hearing to void his disability.

1 have always allowed Mr. Lowe to do limited lifting about his home and
community, but in nc way does that void his disability. He has severe pain in the
shouider constantly, and is barely kKeeping it controfled with Percocet and
Neurontin. He has severe weakness in the shoulder and a significant loss of
usable motion. | have had the liberty of examining him every 3-6 months for
nearly 8 years, and { can tell you for certain that he is worsening, not improving.
Simply doing limited things about the home, WITH PAIN, is a far cry from doing

~ any work with the shoulder for an 8-hour day.

| find that the act of videotaping a man at his home, doing acts of daily living, and
then extrapolating that to suggest he is no longer disabled is unacceptabie.
Rather than autharizing a funciional capacity axam performad by a compsetent
physical therapist or physiatrist, the company sent someone skulking around his
home with & camera. | would suggest to you that this constitutes fraud on the
part of the company authorizing the videotaping, and should be punished under

the full weight of the law.

ADULT & PEDIATRIC CARE » FRACTURES « SPORTS MEDICINE » RECONSTRUCTIVE SURGERY

LASER SURGERY = HAND + JOINT REFLAGEMENT

3143
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R
o

Mr. Lowe has always complied with my instructions, has shown no history of drug
diversion of overuse, has compieted every course of therapy, and has undergone
4 shoulder surgeries. Unfortunately, he has not had a result aliowing him to be
functional beyond activities of daily living. The whole situation has caused him to
be severely depressed, and the continued harassment by his company only
makes it worse. | recommmend his benefits continue, and consideration be given
fo increasing them, not voiding tham. | also strongly recommend that the actions
of the company euthorizing the videotaping be scrutinized carefully for evidencs
of illegal or unethical behavior.

Sincerely,

= o
Jim Swanson, M.D. ‘.":' R treses
s | 2erse
ce: RobertLowe e hun

U144
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4123.52 Continuing jurisdiction of commission.

The jurisdiction of the industrial commission and the authority of the administrator of workers’
compensation over each case is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, in its opinion is justified  No
modification or change nor any finding or award in respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after five years from the date of injury in the
absence of the payment of medical benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123.58, or division (A) or (B) of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of section
4123.84 of the Revised Code, in which event the modification, change, finding, or award shall be made
within five years from the date of the last payment of compensation or from the date of death, nor
unless written notice of claim for the specific part or parts of the bady injured or disabled has been
given as provided in section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back period in
excess of two years prior to the date of filing application therefor. This section does not affect the right
of a claimant to compensation accruing subsequent to the filing of any such application, provided the
application is filed within the time limit provided in this section.

This section does not deprive the commission of its continuing jurisdiction to determine the guestions
raised by any application for modification of award which has been filed with the commission after June
1, 1932, and prior to the expiration of the applicable period but in respect to which no award has been
granted or denied during the applicable period.

The commission may, by general rules, provide for the destruction of files of cases in which no further
action may be taken.

The commission and administrator of workers’ compensation each may, by general rules, provide for
the retention and destruction of all other records in their possession or under their control pursuant to
cection 121.211 and sections 149.34 to 149.36 of the Revised Code. The bureau of workers’
compensation may purchase or rent required equipment for the document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, fitms, or
other direct document retention media, when property identified, have the same effect as the originai
record and may be offered in like manner and may be received as evidence in proceedings hefore the
industrial commission, staff hearing officers, and district hearing officers, and in any court where the
original record coutd have been intreduced.

Effective Date: 06-14-2000; (SB 7) 10-11-2006
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