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I. STATEMENT OF THE FACTS

Relator-Appellant, Robert Lowe, (hereinafter referred to as Relator-Appellant) was

employed as a machinist for Respondent, Cincinnati Inc., (hereinafter referred to as

Employer) since January of 1989. On November 13, 1998, he incurred a severe injury to

his left arm while in the course and scope of his employment. (Appx.36) His claim was

allowed for the condition of sprain/strain of the left shoulder; rotator cuff tear of the left

shoulder; and aggravation of pre-existing arthritis of the left glenohumeral joint.

(Appx.36)

Between November 13, 1998 and October of 2003, Mr. Lowe underwent four

separate surgical procedures to his shoulder. He briefly attempted to return to work as a

security guard in 2002, but was physically unable to do so.

On January 29, 2003, Mr. Lowe applied for permanent total disability. In support of

this permanent total disability application were medical records from his orthopaedic

surgeon, Dr. Swanson. (Appx.3 1)

Mr. Lowe's permanent total disability application was heard by a Staff Hearing

Officer of the Industrial Commission on October 1, 2003. The Staff Hearing Officer

granted Mr. Lowe's permanent total disability application. (Appx.94)

In her order, the Staff Hearing Officer noted the worker's testimony that he

experienced severe pain with regard to his left arm, which interfered with his ability to

ambulate, as well as his ability to concentrate. She further referenced Mr. Lowe's

testimony that he is unable to perform his activities of daily living and needed assistance

from his wife with regard to dressing and feeding activities. (Appx.94-95)
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The Staff Hearing Officer concluded that Mr. Lowe could not return to his former

position of employment and was incapable of engaging in any other type of sustained

remunerative employment as a result of his medical impairment. (Appx.95)

The Employer, Cincinnati Inc., filed a motion for reconsideration as to the decision

granting Mr. Lowe permanent total disability. (Appx.85) This motion was unanimously

overruled by the Industrial Commission. (Appx.83) Employer filed a Complaint in

Mandamus from the decision granting permanent total disability. The request for writ of

mandamus was denied by the Franklin County Court of Appeals. The decision of the

Franklin County Court of Appeals was unanimously upheld by the Ohio Supreme Court.

On October 31, 2005, Employer filed a motion to terminate the claimant's permanent

total disability based upon a videotape of Mr. Lowe performing yard work on August 3,

2004 and June 25, 2005. (Appx.75) Employer also submitted an addendum medical

report from Dr. Bacevich, which stated that in light of the videotape, he felt that the

claimant was capable of sustained remunerative employment. (Appx.80)

It must be noted that Mr. Lowe's counsel, requested from Employer's counsel a

complete copy of the investigator's log/record to indicate all the days and hours in which

the videotaping occurred. (Appx.70) This is for the simple reason that it is very easy for

the investigator to conduct hours upon hours of surveillance and then selectively choose

and edit the videotaping to show those parts of the taping which are most detrimental to

Mr. Lowe. This request from Relator-Appellant's counsel to Employer's counsel was

never responded to by Employer's counsel.

Employer's motion came for hearing before a Staff Hearing Officer of the Industrial

Commission on January 3, 2006. In her initial order, the Staff Hearing Officer found that
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the employer had presented sufficient evidence to demonstrate that there may have been

a change in circumstances sufficient to warrant the stopping of the permanent total

disability award. The Staff Hearing Officer referred the file to the Industrial Commission

medical section for an examination on the issue as to whether Mr. Lowe was capable of

performing sustained remunerative employment. The Staff Hearing Officer ordered

the matter to be reset after this examination occurred. (Appx.58)

In the interim, Mr. Lowe submitted additional evidence in support of his permanent

total disability. He submitted a letter from the Pastor of his church, which verified that

Mr. Lowe had to resign from his activities as a meal server due to his inability to use his

arm without causing pain and for fear of dropping plates or food. His Pastor further

verified that Mr. Lowe was an honest, sincere individual. (Appx.30)

Mr. Lowe further submitted pictures of the gardening tools he was using in the

videotape. (Appx.60) For example, the rake he was using weighed a total of three

quarters of a pound. This is in contrast to the three pound weight which he was instructed

to use for therapy on a ten repetition, three times per day basis. Mr. Lowe also submitted

pictures of his other exercise tools, which included an aluminum stretch pole and a

theraband stretch rope. In fact, the electric hedge trimmer he was using weighed a total

of 3 3/4 pounds.

A medical report from Mr. Lowe's orthopaedic surgeon, Dr. Swanson, was also

submitted. (Appx.143) This report, dated January 30, 2006 clearly indicated that the

hedge clipper that Mr. Lowe was using was within the range of lifting that Dr. Swanson

prescribed so that Mr. Lowe could try to strengthen his shoulder. Dr. Swanson stated,

"I've always allowed Mr. Lowe to do limited lifting about his home and community, but

3



in no way does that void his disability. He has severe pain in his shoulder constantly and

is barely keeping it controlled with Percocet and Neurontin. He has severe weakness in

his shoulder and significant loss of usable motion. I have had the liberty of examining

him every 3-6 months for nearly eight years and I can tell you for certain that he is

worsening, not improving. Simply doing limited things about the home, with pain, is a

far cry from doing any work with the shoulder for an eight hour day."

In the final paragraph of Dr. Swanson's report he stated, "Mr. Lowe has always

complied with my instructions, has shown no history of drug diversion or overuse, has

completed every course of therapy and has undergone four shoulder surgeries.

Unfortunately, he has not had a result allowing him to be functional beyond activities of

daily living. The whole situation has caused him to be severely depressed, and the

continued harassment by his company only makes it worse. I recommend that benefits

continue, and consideration be given to increasing them, not voiding them. I also

strongly recommend that the actions of the company authorizing the videotaping be

scrutinized carefully for evidence of illegal and unethical behavior." (Appx.144)

Pursuant to the order of the Staff Hearing Officer, a medical evaluation was

performed on May 12, 2006 by Dr. Freeman. Dr. Freeman concluded that Mr. Lowe is

capable of sedentary work with the limitation of no reaching or overhead work with his

left arm. (Appx.51)

Relator-Appellant submitted a vocational report from William Cody, a vocational

expert, on July 11, 2006. (Appx.40) This report concluded that in light of Mr. Lowe's

physical restrictions and his age and work experience, that he was incapable of sustained

remunerative employment.
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On September 5, 2006, the Staff Hearing Officer of the Industrial Commission

granted the employer's motion to terminate permanent total disability compensation.

(Appx.36)The Staff Hearing Officer, in her decision, found that the injured worker's

condition had.changed and that he had greater functional capacity than he testified to at

the original hearing. The Staff Hearing Officer specifically noted that Mr. Lowe had no

specialized training or special vocational skills. She further concluded that his age of 60

years old was only a moderate barrier to return to work and that given his high school

education and the ability to read, write and perform basic math well, that he could learn

new work skills and re-enter the work force. The Staff Hearing Officer never referenced

the report from Dr. Swanson, Mr. Lowe's orthopaedic surgeon. (Appx. 36)

The Relator-Appellant filed a motion for reconsideration of the decision of the Staff

Hearing Officer, which was denied by the Industrial Commission by a two to one vote.

(Appx.33) Relator-Appellant has now filed this request for writ of mandamus, asserting

that the decision of the Staff Hearing Officer of the Industrial Conunission in terminating

Mr. Lowe's permanent total disability benefits is an abuse of discretion and should be

reversed.

Challenging the Industrial Commission's decision, Relator-Appellant filed a

complaint in mandamus with the Court of Appeals in Franklin County, Ohio. The

Magistrate of the Tenth Appellant District of Ohio rendered a decision on May 7, 2008,

recommending a denial of Relator-Appellant's request for a writ of mandamus. (Appx.

11)

In reaching his conclusion, the Magistrate found that the Commission made a finding

of new and changed circumstances as the Relator-Appellant's activities disclosed by the
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videotaped evidence are so medically inconsistent with the relied upon disability

evidence that the activities impeach the medical evidence underlying the award. (Appx.

24)

The Magistrate further concluded that the videotaped evidence impeached the

evidence underlying the PTD award, giving the Commission authority to have Relator-

Appellant examined. (Appx.26)

However, this is not the case. The Staff Hearing Officer in her January 18, 2006 order

exercising continuing jurisdiction stated that the videotape "may have been a change in

circumstances sufficient to warrant the stopping of the Permanent and Total

Disability award." She then referred the file for an examination on the issue of whether

Relator-Appellant was capable of sustained remunerative employment.

The Magistrate stated that the issue is whether the videotaped evidence shows activity

consistent with Relator's testimony that his pain interferes with his ambulation, and that

he is unable to perform activities of daily living. (Appx.29)

The Magistrate also went into an analysis of the medical submitted by the Industrial

Commission and Employer on the issue of the Employer's motion to terminate PTD.

Objection to the Magistrate's decision was filed, however, this was overruled by the

Court of Appeals Memorandum Decision rendered on September 25, 2008. The Court of

Appeals adopted the Magistrate's decision and denied Relator-Appellant's request for a

writ of mandamus. (Appx.5)

On September 25, 2008, a judgment entry was issued denying the requested writ of

mandamus. (Appx.4) Relator-Appellant timely filed his Notice of Appeal from the order
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of the Tenth Appellate District of Ohio to this court on October 6, 2008. (Appx.1) This

matter is before this court as an appeal of right.

ARGUMENT

First Proposition of Law:

THE INDUSTRIAL COMMISSION OF OHIO ABUSES
ITS DISCRETION WHEN IT EXERCISED
CONTINUING JURISDICTION AS ITS DISCRETION IS
NOT SUPPORTED BY ANY EVIDENCE IN THE
RECORD AND IS CONTRARY TO LAW.

The Industrial Commission derives it power to reconsider previous decisions from

O.R.C. 4123.52.

O.R.C. 4123.52 states:

The jurisdiction of the industrial commission and the
authority of the administrator of workers' compensation
over each case is continuing, and the commission may
make such modification or change with respect to former
findings or orders with respect thereto, as, in its opinion is
justified. (Appx.145)

Continuing jurisdiction can be invoked only when one of these preconditions exists:

(1) new and changed circumstances; (2) fraud; (3) clear mistake of fact; (4) clear mistake

of law; or (5) error by an inferior tribunal. State ex rel. Nicholls v. Indus. Comm. (1998),

81 Ohio St.3d 454, 459, 692 N.E.2d 188.

The Industrial Commission must clearly articulate one of these prerequisites in seeking

to exercise reconsideration jurisdiction. State ex rel. Foster v. Indus. Comm. (1999), 85

Ohio St.3d 320, 707 N.E.2d 1122, State ex rel. Gobich v. Indus. Comm. (2004), 103 Ohio

St.3d. 585, 817 N.E. 2d 398.
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Employer filed a motion requesting that the Industrial Commission terminate Relator-

Appellant's PTD benefits based on the 19 minutes of videotape attached to their motion.

The issue then is whether the videotaped evidence constitutes new and changed

circumstances to allow the Industrial Commission to reopen the issue of permanent total

disability.

New and changed circumstances when considering payment of PTD can include: (1)

actual sustained remunerative employment, State ex rel. Kirby v. Indus. Comm. (2002),

97 Ohio St.3d 427, 780 N.E.2d 275; (2) the physical ability to do sustained remunerative

employment, State ex rel. Schulz v. Indus. Comm. (2002), 96 Ohio St.3d 27, 770 N.E.2d

576; or (3) activities so medically inconsistent with the disability evidence that they

impeach the medical evidence underlying the award. State ex rel. Timmerman Truss, Inc.

v. Indus. Comm., (2004), 102 Ohio St.3d 244, 809 N.E. 2d 15. The Staff Hearing Officer

of the Industrial Commission did not find any of these prior to her exercising continuing

jurisdiction and requiring Relator-Appellant undergo another examination by an IC

physician.

After the Staff Hearing Officer's review of the submitted videotaped evidence,

she did not hold that it constituted new and changed circumstances to warrant continuing

jurisdiction. What she stated in her order was that the there may have been a change in

circumstances sufficient to warrant the stopping of the PTD benefits.

Continuing jurisdiction cannot be exercised indiscriminately. Possibility of error

is not an acceptable basis for exercising continuing jurisdiction. State ex rel. Royal v.

Indus. Comm. (2002), 95 Ohio St. 3d 97, 100, 766 N.E. 2d 135.
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This Court has stated that it has responded to the Industrial Commission's abuse of

discretion in invoking continuing jurisdiction. "There are now strict requirements on

what a continuing jurisdiction order must state." State ex rel International Truck &

Engine Corp. v: Indus. Comm. (2008), 119 Ohio St. 3d 402, 2008-Ohio-4494.

"The reason for the exercise of continuing jurisdiction must be articulated

contemporaneously with the exercise of continuing jurisdiction, not belatedly. State ex

rel. Royal v. Indus. Comm. (2002), 95 Ohio St. 3d 97, 100, 766 N.E. 2d 135. An

incomplete continuing jurisdiction order cannot be rehabilitated by a subsequent order.

Id. Gobich described these three cases as "uncompromising in their demand that the

basis for continuing jurisdiction be clearly articulated." 103 Ohio St. 3d 585, 2004-Ohio-

5990, 817 N.E. 2d 398. This rule destroys any assertion that an informal or silent

invocation of continuing jurisdiction can occur." Id.

This equivocal finding by the SHO does not rise to the level of meeting the pre-

requisite of a change in circumstances to warrant the exercise of continuing jurisdiction.

By her own conclusion, the SHO lacked the authority to exercise continuing jurisdiction,

and authorize another examination of Relator-Appellant. The Staff Hearing Officer's

subsequent determination that there was a change in circumstance to warrant the exercise

of continuing jurisdiction was made after she exercised continuing jurisdiction.

By authorizing the examination, the Industrial Commission allowed the self-insured

employer to re-litigate the issue of permanent total disability, previously decided in 2003.

If this Court allows the Industrial Commission to conduct ongoing examinations of

injured workers, who are PTD, without satisfying the required criteria under which they

are authorized to exercise continuing jurisdiction, the flood gates will open and this
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Court will be asked to re-detennine all claims in which injured workers' are receiving

permanent and total disability.

Second Proposition of Law:

THE INDUSTRIAL COMMISSION OF OHIO ABUSES
ITS DISCRETION WHEN IT TERMINATED
PERMANENT TOTAL DISABILITY AS ITS
DISCRETION IS NOT SUPPORTED BY ANY
EVIDENCE CONTAINED IN THE RECORD AND IS
CONTRARY TO LAW.

Regardless of the Industrial Commission's authority to reexamine the issue of PTD,

the evidence relied upon by the SHO does not rise to the level to support the termination

of PTD benefits. The test to be applied in determining whether the Industrial Commission

abused its discretion in terminating permanent total disability compensation, which had

been previously awarded, is set forth in the Ohio Supreme Court's decision it State ex rel.

Lawson v. Mondie Forge (2004) 104 Ohio St. 3d 39, 817 N.E. 2d 880. In Lawson, the

injured worker sustained a lower back injury in 1985. He was awarded permanent total

disability in 1994. In 2001, the Bureau of Workers' Compensation filed a motion to

terminate Mr. Lawson's permanent total disability compensation. In support of this

motion, the Bureau of Workers' Compensation submitted an activity spreadsheet that

contained 207 activities engaged in by Mr. Lawson from 1993 through 2001, almost all

of which were for the benefit of the Village of West Elkton, Ohio. These activities

included plowing snow, purchasing hardware and gas, truck and plow maintenance and

hauling gravel.

The BWC also submitted a surveillance videotape approximately covering a period

of time of 5'/z hours which documented Mr. Lawson driving a dump truck and loading
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unspecified items into the truck. There was also evidence submitted that Mr. Lawson

occasionally did some lawn mowing with both a push and riding lawn mower.

The Industrial Commission terminated Mr. Lawson's permanent total disability

compensation based upon the above referenced evidence. Mr. Lawson filed a complaint

in mandamus in the Court of Appeals for Franklin County. The Court of Appeals found

evidence supporting the Commission's order and denied the writ. Mr. Lawson then

appealed to the Ohio Supreme Court.

The Ohio Supreme Court reversed the decision of the Franklin County Court of

Appeals and reinstated Mr. Lawson's permanent total disability compensation. In doing

so, the Ohio Supreme Court set forth a three part test to determine whether payment of

permanent total disability compensation is inappropriate.

Initially, the Ohio Supreme Court correctly noted that permanent total disability

compensation rests on a single question: Is the claimant capable of sustained

remunerative employment? Id. The Court held that payment of PTD is inappropriate

where there is evidence of (1) actual sustained remunerative employment; (2) the

physical ability to do sustained remunerative employment; or (3) activities so medically

inconsistent with the disability evidence that they impeach the medical evidence

underlying the award. Id.

In the case at bar, there is no assertion that Mr. Lowe was engaged in actual

sustained remunerative employment, or that Mr. Lowe had the physical ability to do

sustained remunerative employment. Accordingly, the issue before this Court is whether

there existed competent evidence by which a Staff Hearing Officer at the Industrial

Commission could conclude that the activities shown on the videotape are so medically
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inconsistent with the disability evidence that they impeach the medical evidence

underlying the award.

The videotape in question is the central piece of evidence supporting the employer's

motion to terminate permanent total disability compensation. The report of Dr. Bacevich,

which the employer submitted with its motion to terminate PTD, was based upon a

review of the videotape, not an examination of the claimant. The medical exam

performed by Dr. Freeman incorporated the videotape into its findings at the direction of

the Staff Hearing Officer. In looking at the videotape to determine what exactly it

showed, one finds the videotape in question showed surveillance of Mr. Lowe on two

dates, August 3, 2004 and June 25, 2005. The Staff Hearing Officer specifically relied

upon surveillance conducted on June 25, 2005 in her decision to terminate PTD. It again

must be emphasized that despite a written request by claimant's counsel, employer's

counsel never submitted any evidence as to how many hours of surveillance were

conducted and between what dates the surveillance was conducted.

The videotape of June 25, 2005 is 88 minutes long. During these 88 minutes, Mr.

Lowe performs yard work for a total of 19 minutes. The tape shows him using an electric

hedge trimmer, which by Mr. Lowe's own testimony weighs approximately 3 3/4 pounds.

It also shows Mr. Lowe using a rake with weighs three quarters of a pound.

It is clear under the analysis conducted in Lawson and the subsequent cases which

have been decided by the Franklin County Court of Appeals and the Ohio Supreme

Court, that the evidence in the videotape is not even close to sufficient so as to form an

evidentiary basis to terminate permanent total disability benefits.
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In Lawson, the Ohio Supreme Court stated, "One of the most enduring (though not

often explicitly stated) misconceptions about PTD is that once it is granted, the recipient

must thereafter remain virtually housebound. This is a fallacy. PTD exempts no one

from life's daily demands. Groceries must be purchased, meals cooked. Errands must be

run and appointments kept. Yards must be tended and the dog walked. Where children

are involved, there may be significant chauffeur time. For some, family and friends

shoulder much of the burden. Others, on the other hand lack such support, leaving the

onus of these choices on the PTD claimant." Id.

In Lawson, the Ohio Supreme Court found that the great majority of activities of

which Mr. Lawson had performed were within his medical restrictions. The Court noted,

"This prohibition against viewing activities out of context applies even more forcefully

here. Some of the randomly large activities were beyond claimant's restrictions. The

vast majority of the sighted activities, however, were not." Id. The Ohio Supreme Court

then criticized the report of Dr. Duncan, who reviewed the evidence submitted by the

BWC and concluded that the claimant's activities were outside the scope of his medical

restrictions. The Court stated, "Dr. Duncan's report derived from evidence documenting

claimant's activities on two days, and establishing only that on those two days claimant

engaged in some physical activity inconsistent with his medical restrictions. That does

not equate to establishing claimant's ability to do so on a sustained basis, nor can that

ability be inferred from the other evidence, most notably the spreadsheet." (Emphasis

added)

The Lawson case referenced the Ohio Supreme Court's prior holding in State ex rel.

Midmark Corp v. Indus. Comm. (1997), 78 Ohio St. 3d 2, 676 N.E. 2d 73, where the
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employer challenged the claimant's PTD application with surveillance evidence of the

claimant walking unassisted, raking leaves and doing minor house repairs. The Court

noted in Midmark, that these documented activities do not establish that the claimant

could do sustained remunerative employment, noting that the surveillance material

simply showed the claimant walking unassisted or doing fairly unstrenuous domestic

chores.

The Lawson decision has been applied by this Court on several occasions with regard

to the issue of termination of PTD benefits. For example, in State ex rel. Stettler v. Mid

Atlantic Canners Assoc. Inc., 2005-Ohio-5646, this Court refused to terminate PTD

benefits based upon evidence that an individual was working at a used car dealer on a

limited basis answering the telephone. This Court applied Lawson in refusing to

terminate permanent total disability benefits of a worker who was a van driver for a

school and who drove the van for a total of 60 minutes per day with his left arm. State ex

rel. Bentley v. Indus. Comm. 2005-Ohio-6755. This Court also refused to terminate PTD

of an injured worker who engaged in a very limited lawn mowing service over a period of

three years. State ex rel. McDaniel v. Indus Comm. (2008), 118 Ohio St. 3d 319.

The above referenced cases dealt not only with the issues as to whether the

injured worker was employed on a sustained basis, but also dealt with whether the

evidence supported a finding that the injured worker was capable of sustained

remunerative employment. Again, it is abundantly clear that the videotaped evidence

which exists in this case does not support such a finding that the claimant would be

capable of engaging in sustained remunerative employment
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Thus, the central issue in this case is whether the videotape activity of a PTD

recipient doing yard work for 19 minutes, within his doctor's medical restrictions,

constitutes new and changed circumstances so as to re-open the issue of further PTD

compensation. It is clear under Lawson that such evidence is grossly insufficient in this

regard. In Lawson the Ohio Supreme Court stated: "One of the most enduring (though

not often exclusively stated) misconceptions about PTD is that once it is granted, the

recipient must therefore remain virtually housebound. This is a fallacy. PTD exempts

no one from life's daily demands. Groceries must be purchased, meals cooked. Errands

must be run and appointments kept. Yards must be tended and the dog walked. Where

children are involved, there may be significant chauffer time. For some, family and

friends shoulder much of the burden. Others, on the other hand lack such support,

leaving the onus of these choices on the PTD claimant. Supra, Lawson, 42.

The Magistrate's attempt to distinguish Lawson from the facts in this case is

misplaced. The Magistrate would have this Court believe that Lawson is not controlling,

insofar as in Lawson, the injured worker was capable of sedentary employment at the

time he was awarded permanent total disability benefits, while in the instant case, the

Industrial Commission had concluded that Mr. Lowe was medically incapable of any

sustained remunerative employment at the time Mr. Lowe's permanent total disability

application was granted.

In making this distinction, the Magistrate misconstrues the entire point of the Lawson

holding. Lawson stands for the proposition that the Industrial Commission is not going to

routinely re-visit awards granting PTD absent substantial and probative evidence that the

injured worker is capable of sustained remunerative employment. The Lawson holding
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specifically held that isolated videotape evidence of the claimant engaging in certain

physical activities or for that matter, engaging in physical activities briefly outside his or

her restrictions, would not meet this evidentiary threshold. In this case, the videotape

evidence does not indicate that the Relator engaged in any activities outside his medical

restrictions.

The Lawson case does not stand for the proposition that the termination of PTD

benefits requires the Industrial Conunission to re-visit the reasons why permanent total

disability was granted in the first place. Once permanent total disability is granted, it is

the burden of the party challenging the continuation of PTD benefits to produce

substantial evidence of new and changed circumstances. A 19 minute videotape of the

claimant performing yard work does not remotely meet the burden of proof required in

Lawson. In fact, this self insured employer has consistently refused to provide Relator's

counsel with surveillance logs indicating the time the Relator was put under surveillance.

What is known, however, is that irrespective of the length of the surveillance, it is only

19 minutes of yard work, within the Relator's medical restrictions, which formed the

basis of the Industrial Conunission finding new and changed circumstances, so as to

terminate Relator's permanent total disability compensation. This is simply not allowed

under Lawson and accordingly a writ of mandamus should issue and the decision of the

Magistrate should be reversed.

CONCLUSION

The Industrial Commission's exercise of continuing jurisdiction and the subsequent

termination of Relator-Appellant's permanent total disability is not supported by the

evidence in the claim file and is contrary to law.
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Based on the foregoing, it is clear that Relator-Appellant, Robert Lowe, is entitled to

a writ of mandamus ordering the Industrial Commission to vacate its previous order

terminating Relator-Appellant's permanent total disability and to reinstate Relator-

Appellant's permanent total disability benefits.

Respectfully submitted,

Mark B. Weisser (0023676)
Attomey for Relator-Appellant,
Robert Lowe
1014 Vine Street, Suite 2510
Cincinnati, Ohio 45202
Phone - 513-721-3236
Fax - 513-721-2733
Email - markweissergaol.com
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State of Ohio ex rel. Robert Lowe,
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No. 07AP-850

Cincinnati, Inc. and (REGULAR CALENDAR)
Industrial Commission of Ohio,

Respondents.

JUDGMENT ENTRY

For the reasons stated in the decision of this court rendered herein on

September 25, 2008, the objections to the decision of the magistrate is overruled, the

decision of the magistrate is approved and adopted by the court as its own, and it is the

judgment and order of this court that the requested writ of mandamus is denied. Costs

shall be assessed against relator.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear notice of this

judgment and its date of entry upon the journal.

Judge Susan Brown

Relator,
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decision of the rnagistrate is approved and adopted by the court as its own, and it is the

judgment and order of this court that the requested writ of mandamus is denied. Costs

shall be assessed against relator.

Within three (3) days from the filing hereof, the clerk of this court is hereby

ordered to serve upon all parties not in default for failure to appear notice of this
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TENTH APPELLATE DISTRICT CLERK OF COURTS

State of Ohio ex rel. Robert Lowe,

Relatgr,

V. No.07AP-850

Cincinnati, Inc., and
Industrial Commission of Ohio,

Respondents.

(REGULAR CALENDAR)

D E C I S I 0 N

Rendered on September 25, 2008

Matk B. Weisser, for relator.

Dinsmore & Shohl, and Gary E. Becker, for respondent
Cincinnati, Inc.

Nancy H. Rogers, Attorney General, and. Gerald H.
Waterman, for respondent tndustrial Commission of Ohio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

SADLER, J.

{q1} Relator, Robert Lowe ("relator"), filed this action seeking a writ of

mandamus directing respondent, the Industrial Commission of Ohio ("respondent" or "the

commission"), to vacate its order terminating permanent total disability ("PTD")
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oompenigation effe'ctive September 5, 2006, and to enter an order reinstating PTD

compensation.

(12) We referred this case to a magistrate of this court pursuant to Loc.R. 12(M)

and Civ.R. 53. On May 7, 2008, the magistrate issued a decision denying the writ of

mandamus. Relator filed objections, and respondent filed a memorandum contra to the

objections. For the reasons that follow, we overrule re ►ator's objections and adopt the

magistrate's decision.'

{13} To summarize the facts of this case, which are ampfy •set forth in the

magistrate's decision, relator injured his shoulder while employed with respondent,

Cincinnati, Inc. ("employer'), a self-insured employer under Ohio workers' compensation
--

- --- ----laws. Relator's claim is allowed for strain/sprain left shoulder, rotator cuff tear, and

aggravation of pre-existing arthritis of left glenohumeral joint. Relator has undergone five

shoulder surgeries, with the last surgery being a total joint arthroplasty of the left shoulder.

(114} Relator filed an application seeking PTD compensation on January 29,

2003. After a heaiing, a staff hearing officer ("SHO") issued an order granting relator's

application effective September 27, 2002. The employer's request for reconsideration of

the SHO order was denied. We denied the employer's request for a writ of mandamus

seeking vacation of the order awarding PTD compensation. State ex rel. Cincinnati, Inc.

v. Lowe, Franklin App. No. 04AP-241, 2005-Ohio-516. The Supreme Court of Ohio

affirmed. State ex rel. Cincinnati, Inc. v. Lowe, 109 Ohio St.3d 80, 2006-Ohio-1927, 846

N.E.2d 25.

(15} On November 1, 2005, the employer moved to terminate PTD

compensation and for a declaration of overpayment. In support of this motion, the
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employer offered videotapes of surveillance conducted on relator on August 3, 2004 and

June 25, 2005. The videotape shows relator using a power mower, using a hedge

trimmer with both his right and left arms, and holding the trimmer in his left hand while

using a rake with his right arm to scrape"cuttings off the trimmer.

{16} On October 5, 2005, Bemard B. Bacevich, M.D., reviewed the videotape at

the employer's request. Dr. Bacevich had examined relator in 2003.as part of the initial

application for PTD compensation, and had reported as his opinion that relator was

capable of engaging in sustained remunerative employment at that time performing

sedentary work using only his right arm. Upon his review of the videotape, Dr. Bacevich

prepared an additional report stating his opinion thatthe videotape showed that relator

had capabilities beyond that which had been shown in his 2003 examination, and that

relator was capable of engaging in sustained remunerative employment performing light

to medium work.

{17} On January 3, 2006, an SHO, issued an intedocutory order finding that the

videotape evidence offered by the employer was sufficient to demonstrate the possibility

that there had been a change in circumstances that could warrant termination of PTD

compensation. The SHO ordered an examination to include both a physical examination

and a review of the videotaped evidence. That examination was conducted on May 12,

2006, by Andrew Freeman, M.D. Dr. Freeman concluded that the conditions allowed in

the claim had reached maximum medical improvement ("MMI"), and that relator was

capable of performing sedentary work with no reaching or overhead work using his left

arm.
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{18} After a September 5, 2006 hearing, an SHO issued an order granting the

employer's motion to terminate PTD compensation. PTD compensation was .terminated

as of the date of the hearing, and no overpayment was declared. The SHO concluded

that the videotape evidence was sufficient to find that a change in circumstances had

occurred since the time of the PTD compensation finding, and that the videotape showed

that relator had greater functional capacity than he had testified at the onginal hearing.

The SHO then concluded that relator was capable of sustained remunerative

employment, and thus termination of PTD compensation was warranted. On April 6,

2007, the commission, by a 2-1 vote, denied relator's request for reconsideration of the

SHO's order. Relator then filed this action.

{19} In his decision, the magistrate concluded that the commission did not abuse

its discretion in finding,. (1) that a change in circumstances had occurred justifying. the

commission's exercise of continuing jurisdiction over relator's PTD claim, and (2) that

based on the evidence, relator's PTD compensation should be terminated. Relator's

objections to the magistrate's decision relate to the finding that a change in circumstances

had occurred that allowed the commission to exercise continuing jurisdiction.

{110} The requirements for the commission to exercise continuing jurisdiction

over a PTD claim are: (1) new and changed circumstances, (2) fraud, (3) clear mistake of

fact, (4) clear mistake of law, or (5) error by an inferior tribunal. State ex S. Gobich v.

Indus. Comm., 103 Ohio St.3d 585, 2004-Ohio-5990, 817 N.E.2d 398. Evidence arising

after a PTD award that a claimant is engaged or can engage in sustained remunerative

employment is a new and changed circumstance that can justify the commission's

0 o fu = ,9 8



No. 07AP-850 5

exercise of continuing jurisdiction. State ex rel. Alesci v. lndus. Comm., 97 Ohio St.3d

210, 2002-Ohio-5932, 777 N.E.2d 835.

(q11} Evidence that a claimant is.capable of sustained remunerative employment

suchqthat continued payment of PTD compensation is not appropriate includes: (1) actual

sustained remunerative employment, (2) the physical ability to perform sustained

remunerative employment, or (3) activities so medically inconsistent with the disability

evidence that they impeach the medical evidence underlying the award. State ex rel.

Lawson v. Mondie Forge, 104 Ohio St.3d 39, 2004-Ohio-6086, 817 N:E.2d 880.

{112} The magistrate concluded that the commission's finding was based on the

third factor in Lawson - that the evidence from the videotape was so medically

inconsistent with the evidence offered in support of the initial PTD award as to impeach

the credibility of the medical evidence underlying the award. The magistrate examined

the SHO's order, in which the SHO cited evidence that had been provided in support of

the initial PTD award, speciflcally relator's testimony that the pain he was experiencing

was so severe that it interfered with his ability to ambulate, and that he required

assistance with activities of daily living, including dressing and feeding. The SHO's order

then discussed the videotape evidence and concluded that it showed that relator was not

suffering from pain so severe that it interfered with his ambulation and with his ability to

perform activities of daily living. Thus, the magistrate concluded that the SHO order

properiy cited some evidence to support the conclusion that a change in circumstances

had occurred that justified the commission's exercise of continuing jurisdiction.

{113} In his objections, relator disagrees with the magistrate's conclusion that the

videotape evidence showed change circumstances supporting the exercise of continuing
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jurisdiction. Relator argues that the activities shown on the videotape were within the

medical restrictions that had been placed on him by his physician, and therefore could not

form the basis for the conclusion that a change in circumstances had occurred. See, e.g.,

Lawson, supra, in which the court held that surveillance showing a claimant engaging in

limited activities that were arguably inconsistent w(ith his medical restrictions was not

sufficient to terminate PTD compensation.

{114} However, the magistrate's decision was not. based on the conclusion that

the videotape evidence showed relator engaging in activities that were inconsistent with

his medical restrictions. Rather, the magistrate's decision was based on the conclusion

that the videotape showed, relator engaging in activi6es that were inconsistent with his

testimony in support of his initial claim for PTD compensation , in which he testified that

he was experiencing pain so severe that it interfered with his ambulation and with his

performance of activities of daily living. Having reviewed the evidence, we agree with the

magistrate's decision that there was some evidence to support .the conclusion that there

had been a change in circumstances justifying the commission's exercise of continuing

jurisdiction.

11151 Consequently, having considered relator's objections, and having

independently reviewed the magistrate's decision, we overrule relator's objections to the

magistrate's decision, and adopt the magistrate's decision as our own.

Objections ovenuled;
writ denied.

BRYANT and BROWN, JJ., concur.
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TENTH APPELLATE DISTRICT

State of Ohio ex rel. Robert Lowe,
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Commission of Ohip,
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MAGISTRATE'S DECISION

Rendered on May 7, 2008

Mark B. Weisser, for relator.

Dinsmore & Shohl, and Gary E. Becker, for respondent
Cincinnati, Inc.
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IN MANDAMUS

In this original action, relator, Robert Lowe, requests a writ of mandamus

ordering respondent Industrial Commission of Ohio ("commission") to vacate its order

terminating permanent total disability ("PTD") compensation effective September 5,

2006, and to enter an order reinstating PTD compensation.
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Findings of Fact:

1. On November 13, 1998, relator injured his left shoulder while employed

as a'9aser assembler" for respondent Cincinnati, Inc. ("employer"), a self-insured

employer under Ohio's workers' compensation laws.

2. The industrial claim is allowed for "strain/sprain left shoulder; rotator

cuff tear; aggravation of pre-existing arthritis of left glenohumeral joint," and is assigned

claim number 98-593871.

3. Relator has undergone five left shoulder surgeries. The first four

surgeries were performed by orthopedic surgeon Jim Swanson, M.D. The fifth surgery

was a total joint arthroplasty of the left shoulder performed on August 21, 2001, by a Dr.

Kim.

4. On September 27, 2002, relator was seen and examined by Dr.

Swanson who took over relator's care after Dr. Kim moved to a new location.

5. In his September 27, 2002 office note, Dr. Swanson stated:

The left shoulder continues to be painful and stiff despite the
arthroplasty. * * * Mr. Lowe doesn't feel he is capable of
working with his shoulder. He can do a few light things
around the house, but once he starts anything involving
repetition or lifting his pain worsens. He still uses pain
medicine intermittently. * * *

.**

* * * HE MEETS THE CRITERIA OF CHRONIC IN-
TRACTABLE PAIN REQUIRING NARCOTICS FOR
CONTROL. * * *

I do not recommend ever returning to work. MMI status has
been achieved effective 9-27-02. 28% Upper Extremity
Permanent Partial Impairment is present according to the
AMA Guides to Impairment, 5"' edition. (Equivalent to 17%
whole person). * * * He will require twice yearly visits to me

00012
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to refill pain medication and monitor for signs of prosthetic
loosening or infection. The total joint will need to be routinely
followed with yearly x-rays of the shoulder.

(Emphasis sic.)

6. On January 29, 2003, relator filed an application for PTD compensa-

tion. In support, relator submitted Dr. Swanson's September 27, 2002 office note.

7. On April 30, 2003, at the employer's request, relator was examined by

Bernard B. Bacevich, M.D., who reported:

It is my opinion that the allowed conditions in this claim do
not preclude this man from engaging in any sustained
remunerative employment. It is my opinion that this man is
capable of performing work in a sedentary level but only with
use of his right arm. It is my opinion that he has to be in a
position where he does not use his left arm. ***

Based upon the Fifth Edition of the AMA Guides to the
Evaluation of Permanent Impairment. This man would have
a 47% impairment of the left shoulder which equates to a
28% impairment of the whole person. * * *

8. On May 15, 2003, at the commission's request, relator was examined

by Steven S. Wunder, M.D., who reported:

Based upon the AMA Guides to the Evaluation of Permanent
Improvement [sic], fourth edition, for the diagnoses of left
shoulder sprain/strain, rotator cuff tear, and aggravation of
pre-existing arthritis of the left glenohumeral joint, he would
have a 27% impairment to the whole person. The rationale
behind this would be a 22% upper extremity impairment from
the range of motion tables. The range of motion was less
than noted by Dr. Swanson, but I could not tell if this was
due to pain or more contractures since his last visit. He
would have a 30% upper extremity impairment from Table
27, page 61 for an implant arthroplasty. The 30% combines
with the 22% using the Combined Values Table for a 45%
upper extremity impairment, which equates to a 27%
impairment to the whole person.

* * * He would have functional capacities using the right arm
only in the realm of sedentary to light. He could use the left
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arm for no more than 2 to 3 pounds of lifting and primarily as
a helper. He has no functional restrictions with the right arm,
axial skeleton or lower.extremities. * "'

9. Dr. Wunder also completed the physical strength rating form on

May 15, 2003. On the form, Dr. Wunder indicated that relator is capable of performing

sedentary work.

10. Following an October 1, 2003 hearing, a staff hearing officer ("SHO")

issued an order granting. PTD compensation starting September 27, 2002, the date of

Dr. Swanson's ofFce note. The SHO explained:

The injured worker was examined by Dr. Wunder at the
request of the Industrial Commission with respect to the
allowed orthopedic conditions in the claim. Dr. Wunder
opined that the injured worker has reached maximum
medical improvement and has a resulting 27% whole person
permanent impairment. Dr. Wunder completed a physical
strength rating form which he attached to his medical report
wherein he indicated that the injured worker is capable of
physical work activity at a sedentary level.

The employer submitted the medical report of Dr. Bacevich
for consideration. Dr. Bacevich essentially agreed with the
opinion of Dr. Wunder and opined that the injured worker
has a 28%o whole person permanent impairment considering
the allowed conditions. He also opined that the injured
worker would be capable of performing sedentary employ-
ment provided that he not perform any work activity with the
left upper extremity.

The injured worker testified at hearing that he continues to
suffer from pain despite four surgical procedures on his left
shoulder. The injured worker testified that the pain that he
experiences is so severe that it interferes with his ability to
ambulate as well as his ability to concentrate. The injured
worker further testified that he is unable to take care of his
activities of daily living and needs help from his wife in
dressing and feeding. The injured worker further testified that
he attempted a return to work in July, 2002 as a security
guard, but was unable to continue to perform the job duties
as a result of his difficulty with walking and pain.
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The injured worker submitted the office notes of his treating
physician, Dr. Swanson, for consideration. Dr. Swanson
opined on 09/27/2002 that the injured worker is unable to
perform employment as a result of the allowed conditions.

The Staff Hearing Officer finds that the injured worker is
unable to return to his former position of employment and is
incapable of engaging in any other form of sustained
remunerative employment considering the severity of his
medical impairment in combination with the resulting pain
from which he suffers as a resuft of the allowed conditions.
Therefore, the injured worker's application for permanent
and total disability compensation is granted.

This order is based on the off"ice note of Dr. Swanson dated
09/27/2002 and the injured worker's testimony at hearing.

11. On December 17, 2003, the commission mailed an order denying the

employer's request for reconsideration of the SHO's order of October 1, 2003.

12. On November 1, 2005, the employer moved to terminate PTD

compensation and for a declaration of an overpayment beginning August 3, 2004. In

support of its motion, the employer submitted surveillance videotapes of relator

performing yard work at his residence on August 3, 2004 and June 25, 2005.

13. Earlier, on October 5, 2005, at the employer's request, Dr. Bacevich

reviewed the videotaped evidence and issued an "Addendum Report," stating:

I had initially performed an Independent Medical Exam-
ination on Robert Lowe on April 30, 2003 and have now
been sent a videotape of Robert Lowe dated 08/03/04 and
06/25/05. My review of the videotape shows that on 08/03/04
he was at an ATM machine and then walked over to his car
but could easily open and close the door using his left arm.
The tape then showed him using a power mower which had
to be pushed and pulled and he was using this with both
arms, again without any visible signs of difficulty in using his
arms. He would push and pull this repetitively, move it
around trees, and not show any evidence of difficulty. At
times he would use a single arm and pull the mower
backwards with his right arm but he would be swinging his
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left arm, again, without any evidence of difficulty. At the end
of the grass cutting session he did put his mower away in to
a garage area. He appeared to be very hot and sweaty. The
video ended when he walked up and was talking with an
older man and went down to sit on a porch. The next section
of the video was from 06/25/05 when it begins with him
picking up a hedge clipper with his left arm and not showing
any signs of difficulty. The video, at times, would show him
using the hedge cutter with his right arm and other times he
would use it in both arms. He would then use a rake to clear
the debris from the top of the bushes. He would have his
right arm at the proximal part of the handle and his left arm
down lower and would be pulling backwards quite forcefully
and vigorously and, again, this showed no evidence of any
difficulty or pain. During these maneuvers his left arm would
be raised forward to the 90-degree position. At other times,
he was seen holding the trimmer in his left arm using the
rake in his right arm to scrape off the cuttings and other
times he would use both arms on the rake. There were
several episodes where he could easily pick up the hedge
clippers with his left arm. During all of these movements
[t]here is no evidence to indicate that he was experiencing
pain. This video demonstrated that he had full normal motion
of the shoulder in various positions with the arm at or below
shoulder level. The video did not demonstrate any activities
where he had to reach in the completely overhead position.

SUMMARY AND OPINIONS:

Based upon reviewing this video, this man demonstrated
physical capabilities that were much different than the * * *
findings on my examination on April 30, 2003. On my
examination he had exquisite pain in the shoulder on
attempts at range of motion and had very severe guarding.
His pain was also aggravated by even bending the elbow
whereas in the video he did not have any apparent difficulty
with the shoulder even with bending activities at the elbow,
lifting a hedge clipper, or using a hedge clipper or a rake.
Based upon review of this video, this man has either had a
miraculous recovery between 04/30/03 and the first portion
of the video dated 08/03/04 or that he was demonstrating
marked symptom magnification during my examination.
Based upon the recent video of 06/25/05, this man can
certainly use his left arm for many activities which are fairly
strenuous in that he could use it for pushing and pulling a
lawn mower and also use it in cuffing hedges and using a
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rake. Based upon this video, it is certainly my opinion that
this man is capable of gainful sustained remunerative
employment and my opinions rendered in my report are no
longer valid. This man is capable of using his left arm for
repetitive activities certainly below the shoulder level. He is
capable of cutting grass, capable of using a hedge trimmer,
and capable of raking. This video does not support the fact
that this man has been granted permanent total disability
benefits. This man can perform light to medium work.

14. On January 3, 2006, an SHO issued an interlocutory order stating:

The Staff Hearing Officer finds that the employer has
presented sufficient evidence to demonstrate that there may
have been a change in circumstances sufficient to warrant
the stopping of the Permanent and Total Disability award.
Therefore[,] the Staff Hearing Officer refers the file to the
medical section for an examination on the issue of whether
the injured worker is capable of performing sustained re-
munerative employment. The examining physician is in-
structed to examine the injured worker and to review the
video tape evidence submitted by the employer.

After the completion of the examination[,] the matter is to be
reset before a Staff Hearing Officer on the employer's motion
filed 11/01/2005.

15. On May 12, 2006, at the commission's request, relator was examined

by Andrew Freeman, M.D., who reported:

HISTORY OF PRESENT ILLNESS: * * *

He is right-hand dominant. He is unlimited in terms of sifting
and standing. and walking, but he can only drive using his
right hand only and only uses his left hand and arm to steady
the wheel. He states that he can only lift 3 to 5 pounds with
the left hand and arm and can lift up to 20 pounds with the
right arm. He states that he is unable to do dishes, cook, and
make a bed. This is because of his left shoulder symptoms.
He is able to dress himself and perform personal hygiene
tasks. At this point, he made a point of stating that he does
have occasional days where he can do this such as the day
when he was filmed without his knowledge in June of 2005.

***
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PHYSCAL EXAMINATION:

«**

LEFT SHOULDER: There was no visible swelling or
deformity in the shoulder joint. The drop arm test could not
be performed. There was diffuse tenderness over the AC
joint, deltoid, biceps tendon insertion and all other areas
tested in the shoulder region. There was mild crepitus with
active motion. There was a 17 cm healed anterior scar from
a prior shoulder surgery. The Jobe's test and the anterior
drawer test could not be performed due to pain.

**.

DiSCUSSION: Robert Lowe has allowed conditions from a
single claim being evaluated in this report. The left shoulder
conditions are still symptomatic.

OPINION: Based solely on the allowed conditions listed in
the claims reviewed, and considering only the physical
conditions allowed:

1. These allowed conditions.have reached MMI.

2. Based on the American Medical Association's Guides to
the Evaluation of Permanent Impairment - 5d' Edition, the
whole person impairment for the allowed physical conditions
in the claim is 20%. ***

16. On May 12, 2006, Dr. Freeman completed a physical strength rating

form. On the form, Dr. Freeman indicated that relator can perform "sedentary work."

He added "no reaching or overhead work with the left arm."

17. Following a September 5, 2006 hearing, an SHO issued an order

granting the employer's November 1, 2005 motion to terminate PTD compensation to

the extent that PTD compensation was terminated as of the.September 5, 2006 hearing

date and no overpayment was declared. The SHO's order explains:

It is the order of the Staff Hearing Officer that the employer's
motion, filed 11/01/2005, is granted. The employer's motion
requests that the payment of permanent and total disability
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compensation be terminated due to a change in circum-
stances subsequent to the order granting permanent and
total disability that demonstrate that the injured worker is
capable of sustained remunerative employment.

The Staff Hearing Officer finds that by Industrial Commission
order dated 10/01/2003 the injured worker was awarded
benefits for permanent and total disability. In granting per-
manent and total disability the Staff Hearing Officer stated:

"The injured worker testified at hearing that he continues to
suffer from, pain despite four surgical procedures on his left
shoulder. The .injured worker testified that the pain that he
experiences is so severe that it interferes with his ability to
ambulate as well as his ability to concentrate. The injured
worker further testified that he is unable to take care of his
activities of daily living and needs help from his wife in
dressing and feeding. The injured worker further testified that
he attempted to return to work in July, 2002 as a security
guard, but was unable to continue to perform the job duties
as a result of his difficulty with walking and pain."

The employer has submitted videotape evidence of the
injured worker performing yard work outside of his home.
The videotape evidence is compiled on two; dates. The Staff
Hearing Officer finds that the activities recorded on
06/25/2005 are the most compelling. The videotape on
06/25/2005 shows the injured worker using both arms and
hands to trim bushes using hedge clippers. The videotape
on that date also shows the injured worker using both hands
and arms to hold a rake which he is rapidly and forcefully
moving back and forth to remove debris from the tops of
bushes.

The Staff Hearing Officer finds that the videotape evidence is
sufficient evidence to demonstrate that a change in circum-
stances has occurred since the time of the initial permanent
and total disability finding. The original permanent and total
disability order memorialized the injured worker's testimony
that his pain is so severe that it interferes with his ability to
ambulate. The order further recorded the injured worker's
testimony that he is not able to take care of his activities of
daily living and that the injured worker needs help from his
wife in dressing and feeding. The Staff Hearing Officer finds
that the videotape evidence clearly demonstrates that the
allowed conditions in this claim would not so severely restrict
the injured worker's functional capacity as to limit his abilities

0()O29
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to participate in the activities of daily living or to prevent the
injured worker from performing the activities of dressing and
feeding. The Staff Hearing Officer finds that the Staff
Hearing Officer relied upon the injured worker's testimony
that he was not able to perform the activities of daily living,
including dressing and feeding and that he had a limited
ability to walk due to pain in finding that the injured worker
was permanently and totally disabled. The Staff Hearing
Officer finds that the videotape demonstrates that the injured
worker's condition has changed since the original Permanent
and Total Disability hearing and that the injured worker has
greater functional capacities than he testified to at the
original hearing.

The Staff Hearing Officer therefore finds that the change in
circumstances makes it appropriate to feconsider the issue
of permanent and total disability in this claim.

The employer submitted the 10/05/2005 report of Bemard
Bacevich, orthopedic surgeon. Dr. Bacevich's report is an
addendum report to his report dated 04/30/2003. Dr.
Bacevich reviewed the videotape evidence compiled on
08/03/2004 and 06/25/2005. In his report[,] Dr. Bacevich
recounts the activity viewed in the videotape. Dr. Bacevich
advised that the video showed the injured worker walking,
pushing and pulling a lawn mower, picking up a hedge
clipper with the left arm, using the hedge clipper with the
right arm or with both arms, using a rake to clear debris, from
the tops of bushes, and pulling backwards quite forcefully
and vigorously. Dr. Bacevich advised that`the injured worker
performed these activities with no indication that he was
experiencing pain. Dr. Bacevich opined, based upon the
video of 06/25/2005, that the injured worker can use his left
arm for many activities which are fairly strenuous. He further
opined, based upon the video, that the injured worker is
capable of gainful sustained remunerative employment. Dr.
Bacevich opined, based upon the video that the injured
worker is capable of performing light to medium work.

Dr. Andrew Freeman, occupational medicine, evaluated the
injured worker on 05/12/2006 at the request of the Industrial
Commission. Dr. Freeman reviewed medical evidence on
file, took a history from the injured worker, examined the
injured worker and reviewed the videotape evidence. Dr.
Freeman noted that the injured worker is right hand
dominant. The injured worker advised Dr. Freeman that he is
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unlimited in terms of sifting, standing and walking. The
injured worker further advised that he is able to drive with his
right hand, using his left hand and arm only to steady the
wheel. He further advised that he is able to lift only three to
five pounds with the left hand. The injured worker further
advised that he is not able to do dishes, cook or make a bed
because of his left shoulder symptoms. The injured worker
further advised that [he] is able to dress himself and perform
personal hygiene tasks.

Dr. Freeman reviewed the 06/25/2005 videotape. Dr.
Freeman advised that during the segment of video the
injured worker was seen to use both hands to operate a
hedge clipper; was seen to move both arms in a rapid
fashion; was seen using a rake in his yard; and was seen to
reach to connect and disconnect his hose. Dr. Freeman
advised that the injured worker performed these activities
with no physical evidence of pain such as grimacing. Dr.
Freeman's examination findings are contained in his report.
Dr. Freeman advised that the injured worker has reached
maximum medical improvement for each of the conditions
that are recognized in his industrial claim. On the physical
strength rating form that is attached to his report[,] Dr.
Freeman indicated that the injured worker is capable of
sedentary work with no reaching or overhead work with the
left arm.

The Staff Hearing Officer finds the injured worker has
reached maximum medical improvement for each of the
conditions that are recognized iri his industrial claim. The
Staff Hearing Officer further finds, based upon the reports of
Dr. Bacevich and Dr. Freeman, that the injured worker
retains the physical functional capacity to perform employ-
ment activities that are sedentary in nature.

The Staff Hearing Officer finds that the injured worker is 60
years of age with a high school education and work history
which involved employment as an assembler, a machine
operator, an inspector and an administrative assistant: The
Staff Hearing Officer further finds that the injured worker is
able to read, write and perform basic math well. The Staff
Hearing Officer further finds that the injured worker has no
specialized training or special vocational skills.

The Staff Hearing Officer finds that the injured worker's age
of 60 years is a moderate barrier to the injured worker with
regard to his ability to return to and compete in the work
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force. The Staff Hearing Officer further finds, however, that
age alone is not a factor which absolutely prevents any
person from returning to work. The Staff Hearing Officer
further finds that the injured worker's high school education
and ability to read, write and perform basic math well are
assets to the injured worker with regard to his ability to return
to work. The Staff Hearing Officer further finds that these
same factors would be assets to the injured worker with
regard to his ability to learn the new work skills, work rules
and work procedures necessary to perform some other type
of employment. The Staff Hearing Officer further finds that
the injured worker's skilled work history, which involves
employment as amachine builder and an extruder operator,
is evidence that the injured worker has the intellectual
capacity to learn toperfp'rm at least unskilled and semiskilled
employment in the future. The Staff Hearing Officer further
finds that the injured worker's twelfth grade education and
ability to read, write and perform basic math well should
provide the injured worker with academic levels that are
sufficient for the performance of many entry level occupa-
tions. The Staff. Hearing Officer, accepting the opinions of Dr.
Bacevich and Dr. Freeman and relying upon the videotape
evidence, finds that the injured worker retains the physical
functional capacity to perform employment activities that are
sedentary. in naturewith no reaching or overhead work with
the left arm. The Staff Hearing Officer finds that the injured
worker can perform employment activities which require
exerting up to ten pounds of force occasionally and/or a
negligible amount of force frequently to lift; carry, push, pull
or otherwise moveobjects. The Staff Hearing Officer further
finds that the injured worker is able to perform work which
requires sifting most of the time but may involve walking or
standing for brief periods of time as long as this work does
not require reaching or overhead work with the left arm.

The Staff Hearing Officer therefore finds that the injured
worker is capable of performing sustained remunerative em-
ployment and is not permanently and totally disabled. The
Staff Hearing Officer finds that facts and circumstances have
changed since the 10/01/2003 [order] which awarded per-
manent and total disability. The Staff Hearing Officer finds
that the injured worker is no longer permanently and totally
disabled. Therefore[,] the payment of benefits for permanent
and total disability, is terminated effective 09/05/2006, the
date of this hearing.
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This order is based upon Industrial Commission order dated
10/01/2003, the report of Dr. Bacevich dated 10/05/2005, the
report of Dr. Freeman dated 05/12/2006 and the videotape
evidence on file.

18. On April 6, 2007, the three-member commission, one member

dissenting, mailed an order denying relator's request for reconsideration of the SHO's

order of September 5, 2006.

19. On October 16, 2007, relator, Robert Lowe, filed this mandamus

action.

Conclusions of Law:

The main issue is whether the commission abused its discretion in finding

a change of circumstances justifying the exercise of its continuing jurisdiction over its

prior PTD award.

Finding that the commission did not abuse its discretion in finding a

change of circumstances justifying the exercise of its continuing jurisdiction over its prior

PTD award, it is the magistrate's decision that this court deny relator's request for a writ

of mandamus, as more fully explained below.

The lifetime nature of a PTD award does not mean that it is immune from

later review. State ex rel. Smothers v. Mihm (1994), 69 Ohio St.3d 566, 567-568. If, for

example, the commission learns that the claimant is working or engaging in activity

inconsistent with his PTD status, the commission can use its continuing jurisdiction

under R.C. 4123.52 to reopen the matter. Id.

Continuing jurisdiction is not unlimited. Its prerequisites are: (1) new and

changed circumstances; (2) fraud; (3) clear mistake of fact; (4) clear mistake of law; and
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(5) error by an inferior tribunal. State ex rel. Gobich v. Indus. Comm., 103 Ohio St.3d

585, 2004-Ohio-5990.

Discovery of evidence subsequent to a PTD award that a claimant is or

can engage in sustained remunerative employment is a new and changed circumstance

warranting the exercise of continuing jurisdiction. State ex rel. Alesci v. lndus. Comm.,

97 Ohio St.3d 210, 2002-Ohio-5932, citing Smothers.

In State ex rel. Lawson v. Mondie Forge, 104 Ohio St.3d 39,.41, 2004-

Ohio-6086, a case heavily discussed by the parties, the court states:

PTD pivots on a single question: Is the claimant capable of
sustained remunerative employment? State ex rel.
Stephenson v. lndus. Comm. (1987), 31 Ohio St.3d 167, 31
OBR 369, 509 N.E.2d 946. Payment of PTD is inappropriate
where there is evidence of (1) actual sustained remunerative
employment, State ex rel. Kirby v. lndus. Comm., 97 Ohio
St.3d 427, 2002-Ohio-6668, 780 N.E.2d 275; (2) the physical
ability to do sustained remunerative employment, State ex
rel. Schultz v. Indus. Comm., 96 Ohio St.3d 27, 2002-Ohio-
3316, 770 N.E.2d 576; or (3) activities so medically in-
consistent with the disability evidence that they impeach the
medical evidence underlying the award. See State ex rel.
Trmmerman Tniss, Inc. v. Indus. Comm., 102 Ohio St.3d
244, 2004-Ohio-2589, 809 N.E.2d 15, ¶ 26.

Id. at ¶16. (Emphasis sic.)

Here, the commission's finding of a new and changed circumstance is

premised upon Lawson's third criteria-that relator's activities disclosed by the

videotaped evidence are so medically inconsistent with the relied upon disability

evidence that they impeach the medical evidence underlying the PTD award.

The SHO's order of October 1, 2003 awards PTD compensation based

upon a finding that the industrial injury alone prohibits a return to any sustained

remunerative employment without reference to the nonmedical factors. See Ohio
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Adm.Code 4121-3-34(D)(2)(a). The SHO's order states reliance upon Dr. Swanson's

September 27, 2002 office note and relator's hearing testimony.

In her order of September 5, 2006, the SHO found that the June 25, 2005

videotape impeaches relator's October 1, 2003 hearing testimony as memorialized by

the SHO's order of October 1, 2003. The SHO quoted that portion of the SHO's order of

October 1, 2003 that memorializes relator's hearing testimony that was found to have

been impeached:

"The injured worker testified at hearing that he continues to
suffer from pain despite four surgical procedures on his left
shoulder. The injured worker testified that the pain that he
experiences is so severe that ft interferes with his ability to
ambulate as well as his ability to concentrate. The injured
worker further testified that he is unable to take care of his
activities of daily living and needs help from his wife in
dressing and feeding. * * "

Following the quotation, the SHO explains how the June 25, 2005

videotape impeaches relator's hearing testimony. The SHO found that the videotape

shows that relator no longer suffers a pain so severe that it interferes with ambulation

and he is no longer unable to perform activities of daily living such that he needs help

from his wife in dressing and feeding. Thus, the SHO found a change of circumstances

indicating relator now has greater functional capacities than he testified to at the original

hearing.

The SHO's order of September 5, 2006 specifically identifies what the

June 25, 2005 videotape shows that impeaches relator's testimony underlying the PTD

award. The videotape shows relator "using both arms and hands to trim bushes using

hedge clippers." It shows relator "using both hands and arms to hold a rake which he is

rapidly and forcefully moving back and forth to remove debris from the tops of bushes."
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Significantly, relator does not claim that the SHO's order of June 25, 2005

inaccurately describes what the videotape shows. Moreover, having independently

reviewed the videotaped evidence, this magistrate finds that the SHO's order accurately

describes what the videotape shows.

This magistrate concludes that the videotaped evidence is indeed some

evidence supporting the SHO's finding that relator's hearing testimony is impeached by

the videotaped evidence.

Contrary to what relator suggests here, concluding that the videotaped

evidence impeaches relator's hearing testimony, thus giving rise to continuing

jurisdiction, is not tantamount to stating that relator's performance of yard work is the

some evidence that relator is capable of performing sustained remunerative

employment.

The videotaped evidence impeaching the underlying evidence supporting

the PTD award gave the commission authority to have relator examined by Dr. Freeman

to determine relator's current status.

Following the commission's finding of change of circumstances, it

evaluated the current medical evidence and analyzed the nonmedical factors. Relying

upon Dr. Bacevich's October 5, 2005 addendum report and Dr. Freeman's report, the

SHO concluded that relator retains the physical functional capacity to perform sedentary

work. Parenthetically, this finding contrasts with the commission's previous finding that

the industrial injury alone produced PTD. The commission then analyzed the non-

medical factors.
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Other than his challenge to the exercise of continuing jurisdiction, relator

does not challenge here the commission's determination of his current PTD status, i.e.,

its reliance upon the October 5, 2005 report of Dr. Bacevich and the May 12, 2006

report of Dr. Freeman. Nor does relator challenge the commission's analysis of the

non-medical factors in determining current PTD status. Clearly, the commission's

continuing jurisdiction gave it authority to adjudicate relator's current status resulting in

the termination of PTD compensation effective the date of the hearing.

While the Lawson case explains many of the legal concepts pertinent

here, relator's reliance upon Lawson to compel a writ of mandamus is misplaced.

In Lawson, Donald E. Lawson was awarded PTD effective in 1994 after

the commission concluded that the low-stress sedentary jobs to which his conditions

limited him were foreclosed to anyone with his lack of skills and education. Thereafter,

in 2001, the Ohio Bureau of Workers' Compensation ("bureau") conducted an

investigation which produced an "activity spreadsheet" that contained 207 activities

engaged in by Lawson from 1993 through 2001. The bureau also produced video

surveillance.

In Lawson, the court observed that none of the 207 confirmed activities on

the activity spreadsheet contain sufficient information to conclusively establish that any

of them conflicted with Lawson's restrictions. Id. at ¶24.

While the predominant activity on the spreadsheet was refuse disposal,

there was no evidence that Lawson did anything other than drive a truck-an activity

within his sedentary restrictions.
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Regarding the videotape, surveillance log, and resident affidavits, while

that evidence did show some activity inconsistent with Lawson's medical restrictions, it

was deemed irrelevant by the court absent evidence that Lawson could do it on a

sustained basis. Id. at ¶27.

The Lawson court was also critical of Dr. Dunkin's report that was

premised upon Lawson's activities on two days demonstrating some physical activity

inconsistent with his medical restrictions. The court found that the activity did not

equate to establishing Lawson's ability to do so on a sustained basis.

Given the court's. conclusion that the evidence failed to show that Lawson

engaged in significant activity inconsistent with his medical restrictions, the Lawson

court issued a writ of mandamus ordering the commission to reinstate Lawson's PTD

award.

Two things distinguish this case from the Lawson case: (1) the

commission's initial determination that the industrial injury prohibits all sustained

remunerative employment, and (2) the commission's reliance upon relator's hearing

testimony. Of the two, relator's hearing testimony, as memorialized in the order, is the

most significant.

Apparently, it was relators hearing testimony that persuaded the

commission to rely upon Dr. Swanson's September 27, 2002 opinion that relator was

precluded from any sustained remunerative employment and to reject the reports of

Drs. Wunder and Bacevich who opined that relator was capable of sedentary

employment. That is, relator's hearing testimony that his pain interfered with ambulation

and that he was unable to perform activities of daily living without assistance from his
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wife persuaded the commission to rely upon Dr. Swanson's opinion that the industrial

injury precludes all sustained remunerative employment.

In Lawson, the issue for the court was whether the listed spreadsheet

activities were inconsistent with the underlying medical determination that Lawson was

medically able to perform sedentary employment. Here, the issue is whether the

videotaped evidence shows activity inconsistent with relator's testimony that his pain

interferes with ambulation and that he is unable to perform activities of daily living. That

is, relator's claim to PTD status is premised upon alleged restrictions much greater in

severity than the sedentary limitations sustained by Lawson.

Accordingly, for all the above reasons, it is the magistrate's decision that

this court deny relators request for a writ of mandamus.

ENNETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)(3)(b).
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Krog+ti' $ullding
1014' Viiie Stt^eet/Saite 1G5Q,
Cincinnati, Ohio 4g202 January S, 2006

- .mr w^ . . .

I am wiiting on behalf of Robert Lowe. My name is Greg Matthew,
And I am hia Pastor at•Rising Sun Church of Chr3st'in Rising Snn, •::::'
Ltdianiw I ehare tbls lnformi[tion for a character ra.ference...... :...:.

I have Icno^vn Robert Lowe for three yea^. ^Ie Is an acti.^e l ►itendin,g.... ::1:^
member of the Church and at one time was involved in serving•meal*ln• ; :•••' •
the program for grieving families after a funeral service, butl^ad to '.::: .:...
resign dne to the inability to use his am without caueing p"aind •.:. ....
for foar of dro 'pping plates or food. Robert has slso >rvanted.toawrve •,,, . •
communion and receive offerirtg but because of hia dissbility has feaW •
drapptng't6e emblems or offering plate. •"^"•

..

In my assopation with Robert I have never known him to tell a
falsehood'or Ife. He has always been a pergon who'spoke truth,
especiMy about hi# physical condition. Robert has.desired to be a pa-rt
of tuore projects around the church requiring physical labor but has
becn, auabte to do so because of his disability and besrt condition.

I am alaw aware of the fact that his Fhysician has asked him to try
and uffie his damaged arm ân order to exercise,it ' so It wIIt not atrophy
and Robert has tried to comply but it has been painfuL

I can attest to the fact 'that Robert has a disability and a heart
conditlnn that doft'not stop his activities, but greatly limits them.

reg`Matthew,
Rising Sun Church of Christ
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Claim Number: 98-593871
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Date of Injury: 11/13/1998

Claims Heard: 98-593871
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Risk Number: 20003333-0

Request For Reconsideration filed by injured worker on 10/16/2006.
Issue: 1) Continuing Jurisdiction Pursuant To R.C. 4123.52

2) Terminate Permanent Total-Declare PTD Overpayment

The Request for Reconsideration filed 10/16/2006, by the injured worker
from the findings mailed 10/04/2006, is denied for the reason that the
request fails to meet the criteria of Industrial Commission Resolution No.
R05-1-02 dated September 6, 2005.

Typed By: PD/bb
Date Typed: 03/22/2007

The above findings and order was approved and confirmed by the majority of
the members. /
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Chairperson/ Commissioner

Kevin R. Abrams YES
Commissioner
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ATTESTED TO BY:
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TWe Industrial Commission of Ohio

RECORD OF PROCEEDINGS
Claim Number: 98-593871

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871
Robert W. Lowe
703 Ridge Ave
Rising Sun IN 47040-9128

Risk No: 20003333-0
Cincinnati, Inc
Main Office
7420 Kilby Rd
Harrison OH 45030-9428

ID No: 14402-90
Scott A. Wolf
1014 Vine St Ste 2510
Cincinnati OH 45202-1299

ID No: 120-80
***Frank Gates Service Co**"
P0 Box 182364
Columbus OH 43218-2364

ID No: 20238-91
Dinsmore & Shohl
255 E 5th St Ste 1900
Cincinnati OH 45202-4720

BWC, LAW DIRECTOR
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TRACKED ON 1R
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DATE _ ^ ^ 1^1^
INiT1AL

RF;QUFCx FOR UCONSIDERATTON

Weisser8a Wolf,Attorney
1014 Vine Btreet, Buite 2510
Cincinnati, OH 45202
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Claimant, by and through counsel, hereby movea for Reeansiderntion of the Staff

Heariag Order dated 9•28-06. The ressons for Reconaideration are stated Ua the

Memorondum attached hereto.

:...:.
....
. • ......

.....:..

'..:.
.....: ..

..' .
t.....
....
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From: 03/07/2007 15:50 #011 P.004

Memorandum

On October 1, ?A03, clatpaant was granted Petmanout Tota1 Disabiltty.' In

Juae, 2005, the Employervidcotaped the claimant doing llght yard work. Based on

that tape and the Employers' physician opittions {also base on the tape}, the Staff

Hearing Cftoer terminated, Claimant's Permaneatiy Totat Disabllity base on a

°change at cirenloostaaees". 1

This order is In direct confiiot with the prior Ohio State Supreme Court Case of

State er,rel Lawson v. Mondte Forge,104 Ohio S04 39 (2004) and the 10'° District

Court of Appeal® ease of State et rel. Stattler v. Mid Atlantio Canpers Associgtion.Ine.

(1005)"

Pursuant to 4123.511(D) and ROS-1-03 Commission Resolution, The

Commission will hoar appeals when the Commission determittes the appeal presents

issues for which the Commission desires to set policy or reeaden or presents an

nnaauai legal, medieal, or factoal question that Commission membcrs dcsire to hear. In

this oaee, precedent has been act that once PTD is granted, a claimant Is aot (oroad iq„..

remain virtually housebound. At no ttme was the Ctatmant found to be giititutly •^ ^
......

employed. ln essence, Claimant was forced to relitigate his Permanent ?etgFDisabiGty 1.
. ,.....

Award a second time in clear violation of rcsjudicata principles In additjqg fgprionfA9El

law. Fnrthermore, Claimant's own physician, stated that the type of xe^rLifjtLiawed l[^,

' See Farhibit A
See Attached Exhibit B
See Att®ched Cases Sx}abi[ C

Received W-07-2007 05+08am Fror- To-OIC MGUT PLANNING Pa¢e 004

.....: . .
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From: 03/07/2007 15:50 #011 P.005

1he videotape was within the Ciaimant'a reWictions, and thatno ngsv change of

circumstaaces of his cooditlon has occurred, and heuee, Claimant was still clearly

permanently disabled.'

Nothing in the video tape is anything more than very light yard woric, To

terminate the Claitnsat's Peirmanent Total Dieab;lity base on this evldence clearly is in

direct conflict with prior precedent as stnted in the attached ca4e law, The Claimant's,

reaiwestfor Roeonsideration should be granted.

ott A. Wo1f
Weieaer & Wol[, Attarney '
1014 Vine Street, Saite 2510
Qin¢lnnati, OH 45202

^. ...

' ....^ .
..f•, ...•

^...1• • • .
•...

•\.:1. • ..t.•
..^\. ♦
•

:

••..:. ••....
••,\.\

•. ^ .•\.

•.•.

•...'

•.•♦

♦•• •

' See Exhibit 4
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871
LT-ACC-SI-COV

PCN: 2053401 Robert W. Lowe

Claims Heard: 98-593871

ROBERT W. LOWE
703 RIDGE AVE
RISING SUN IN 47040

Date of Injury: 11/13/1998 Risk Number: 20003333-0

This matter was heard on 09/05/2006, before Staff Hearing Officer Terri
Crum, pursuant to the provisions of Ohio Revised Code Section 4121.35(B)(1)
on:

C-86 Motion filed by Employer on 11/01/2005.
Issue: 1) Terminate Permanent Total-Declare PTD Overpayment

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker; S. Wolf
APPEARANCE FOR THE EMPLOYER: G. Becker
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the finding of the Staff Hearing Officer that this claim has been
allowed for: STRAIN/SPRAIN LEFT SHOULDER; ROTATOR CUFF TEAR; AGGRAVATION OF
PRE-EXISTING ARTHRITIS OF LEFT GLENOHUMERAL JOINT.

It is the order of the Staff Hearing Officer that the employer's motion,
filed 11/01/2005, is granted. The employer's motion requests that the
payment of permanent and total disability compensation be terminated due to
a change in circumstances subsequent to the order granting permanent and
total disability that demonstrate that the injured worker is capable of
sustained remunerative employment.

The Staff Hearing Officer finds that by Industrial Commission order dated
10/01/2003 the injured worker was awarded benefits for permanent and total
disability. In granting permanent and total disability the Staff Hearing
Officer stated:

"The injured worker testified at hearing that he continues to suffer
from pain despite four surgical procedures on his left shoulder. The
injured worker testified that the pain that he experiences is so
severe that it interferes with his ability to ambulate as well as
his ability to concentrate. The injured worker further testified
that he is unable to take care of his activities of daily living and
needs help from his wife in dressing and feeding. The injured worker
further testified that he attempted to return to work in July, 2002
as a security guard, but was unable to continue to perform the job
duties as a result of his difficulty with walking and pain."

The employer has submitted videotape evidence of the injured worker
performing yard work outside of his home. The videotape evidence is
compiled on two dates. The Staff Hearing Officer finds that the activities
recorded on 06/25/2005 are the most compelling. The videotape on 06/25/2005
shows the injured worker using both arms and hands to trim bushes using
hedge clippers. The videotape on that date also shows the injured worker
using both hands and arms to hold a rake which he is rapidly and forcefully

^^^e9^



The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

moving back and forth to remove debris from the tops of bushes.

The Staff Hearing Officer finds that the videotape evidence is sufficient
evidence to demonstrate that a change in circumstances has occurred since
the time of the initial permanent and total disability finding. The
original permanent and total disability order memorialized the injured
worker's testimony that his pain is so severe that it interferes with his
ability to ambulate. The order further recorded the injured worker's
testimony that he is not able to take care of his activities of daily
living and that the injured worker needs help from his wife in dressing and
feeding. The Staff Hearing Officer finds that the videotape evidence
clearly demonstrates that the allowed conditions in this claim would not so
severely restrict the injured worker's functional capacity as to limit his
abilities to participate in the activities of daily living or to prevent
the injured worker from performing the activities of dressing and feeding.
The Staff Hearing Officer finds that the Staff Hearing Officer relied upon
the injured worker's testimony that he was not able to perform the
activities of daily living, including dressing and feeding and that he had
a limited ability to walk due to pain in finding that the injured worker
was permanently and totally disabled. The Staff Heiring Officer finds that
the videotape demonstrates that the injured worker's condition has changed
since the original Permanent and Total Disability hearing and that the
injured worker has greater functional capacities than he testified to at
the original hearing.

The Staff Hearing Officer therefore finds that the change in circumstances
makes it appropriate to reconsider the issue of permanent and total
disability in this claim.

The employer submitted the 10/05/2005 report of Bernard Bacevich,
orthopedic surgeon. Dr. Bacevich's report is an addendum report to his
report dated 04/30/2003. Dr. Bacevich reviewed the videotape evidence
compiled on 08/03/2004 and 06/25/2005. In his report Dr. Bacevich recounts
the activity viewed in the videotape. Dr. Bacevich advised that the video
showed the injured worker walking, pushing and pulling a lawn mower,
picking up a hedge clipper with the left arm, using the hedge clipper with
the right arm or with both arms, using a rake to clear debris from the tops
of bushes, and pulling backwards quite forcefully and vigorously. Dr.
Bacevich advised that the injured worker performed these activities with no
indication that he was experiencing pain. Dr. Bacevich opined, based upon
the video of 06/25/2005, that the injured worker can use his left arm for
many activities which are fairly strenuous. He further opined, based upon
the video, that the injured worker is capable of gainful sustained
remunerative employment. Dr. Bacevich opined, based upon the video that the
injured worker is capable of performing light to medium work.

Dr. Andrew Freeman, occupational medicine, evaluated the injured worker on
05/12/2006 at the request of the Industrial Commission. Dr. Freeman
reviewed medical evidence on file, took a history from the injured worker,
examined the injured worker and reviewed the videotape evidence. Dr.
Freeman noted that the injured worker is right hand dominant. The injured
worker advised Dr. Freeman that he is unlimited in terms of sitting,
standing and walking. The injured worker further advised that he is able to
drive with his right hand, using his left hand and arm only to steady the
wheel. He further advised that he is able to lift only three to five pounds
with the left hand. The injured worker further advised that he is not able
to do dishes, cook or make a bed because of his left shoulder symptoms. The
injured worker further advised that is able to dress himself and perform
personal hygiene tasks.

Dr. Freeman reviewed the 06/25/2005 videotape. Dr. Freeman advised that
during the segment of video the injured worker was seen to use both hands
to operate a hedge clipper; was seen to move both arms in a rapid fashion;
was seen using a rake in his yard; and was seen to reach to connect and
disconnect his hose. Dr. Freeman advised that the injured worker performed
these activities with no physical evidence of pain such as grimacing. Dr.
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

Freeman's examination findings are contained in his report. Dr. Freeman
advised that the injured worker has reached maximum medical improvement for
each of the conditions that are recognized in his industrial claim. On the
physical strength rating form that is attached to his report Dr. Freeman
indicated that the injured worker is capable of sedentary work with no
reaching or overhead work with the left arm.

The Staff Hearing Officer finds the injured worker has reached maximum
medical improvement for each of the conditions that are recognized in his
industrial claim. The Staff Hearing Officer further finds, based upon the
reports of Dr. Bacevich and Dr. Freeman, that the injured worker retains
the physical functional capacity to perform employment activities that are
sedentary in nature.

The Staff Hearing Officer finds that the injured worker is 60 years of age
with a high school education and work history which involved employment as
an assembler, a machine operator, an inspector and an administrative
assistant. The Staff Hearing Officer further finds that the injured worker
is able to read, write and perform basic math well. The Staff Hearing
Officer further finds that the injured worker has no specialized training
or special vocational skills.

The Staff Hearing Officer finds that the injured worker's age of 60 years
is a moderate barrier to the injured worker with regard to his ability to
return to and compete in the work force. The Staff Hearing Officer further
finds, however, that age alone is not a factor which absolutely prevents
any person from returning to work. The Staff Hearing Officer further finds
that the injured worker's high school education and ability to read, write
and perform basic math well are assets to the injured worker with regard to
his ability to return to work. The Staff Hearing Officer further finds that
these same factors would be assets to the injured worker with regard to his
ability to learn the new work skills, work rules and work procedures
necessary to perform some other type of employment. The Staff Hearing
Officer further finds that the injured worker's skilled work history, which
involves employment as a machine builder and an extruder operator, is
evidence that the injured worker has the intellectual capacity to learn to
perform at least unskilled and semiskilled employment in the future. The
Staff Hearing Officer further finds that the injured worker's twelfth grade
education and ability to read, write and perform basic math well should
provide the injured worker with academic levels that are sufficient for the
performance of many entry level occupations, The Staff Hearing Officer,
accepting the opinions of Dr. Bacevich and Dr. Freeman and relying upon the
videotape evidence, finds that the injured worker retains the physical
functional capacity to perform employment activities that are sedentary in
nature with no reaching or overhead work with the left arm. The Staff
Hearing Officer finds that the injured worker can perform employment
activities which require exerting up to ten pounds of force occasionally
and/or a negligible amount of force frequently to lift, carry, push, pull
or otherwise move objects. The Staff Hearing Officer further finds that the
injured worker is able to perform work which requires sitting most of the
time but may involve walking or standing for brief periods of time as long
as this work does not require reaching or overhead work with the left arm.

The Staff Hearing Officer therefore finds that the injured worker is
capable of performing sustained remunerative employment and is not
permanently and totally disabled. The Staff Hearing Officer finds that
facts and circumstances have changed since the 10/01/2003 which awarded
permanent and total disability. The Staff Hearing Officer finds that the
injured worker is no longer permanently and totally disabled. Therefore the
payment of benefits for permanent and total disability, is terminated
effective 09/05/2006, the date of this hearing.

This order is based upon Industrial Commission order dated 10/01/2003, the
report of Dr. Bacevich dated 10/05/2005, the report of Dr. Freeman dated
05/12/2006 and the videotape evidence on file.
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

Typed By: agm
Date Typed: 09/28/2006
Date Received: 03/22/2006
Findings Mailed: 10/04/2006

Terri Crum
Staff Hearing Officer

Electronically signed by
Terri Crum

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871
Robert W. Lowe
703 RidgeAve
Rising Sun IN 47040

Risk No: 20003333-0
Cincinnati, Inc
Main Office
7420 Kilby Rd
Harrison OH 45030

ID No: 14402-90
Scott A. Wolf
1014 Vine St Ste 2510
Cincinnati OH 45202-1299

ID No: 120-80
***Frank Gates Service Co***
P0 Box 182364
Columbus OH 43218-2364

ID No: 20238-91
Dinsmore & Shohl
255 E 5th St # 255
Cincinnati OH 45202-4700

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0001

BWC, LAW DIRECTOR
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Return To Work Rehabilitation Services
William T. Cody, MS, CVE, CRC, CCM

p.2

9553 Catroll Ct.
Loveland, Ohio 45140
(513) 683-6036
(513) 683-3151 fax

N4
VOCATIONAL ASSESSMENT

LClaimant:
Claim Numbera

Robert owe
98-593871

Date of Injury: 4/13/98
Date Last Worked: September 2002

....Date of Birth: 1/1/46 . .....
Age: 60 years .... ... .

•.^ Date of Assessment: July 10, 2006 . .• . .... .•.••.
...... • . •...
..•••.Introduction • ...... '..:... ' ..

This assessment has been prepared at the request of Mr. Lowe's legal represpptAtjTe, Sqrtt akolf,
who supplied the information reviewed. The following documents were examined; the 511W06
occupational specialist report of Andrew Freeman, MI), the 5/24/06 letter ot;.1t'm $wan ;orqMP,
and Mr_ Lowe's application for permanent and total disability benefits, which includes a••••
description of his educational and vocational histories. ^^^•••.. .

Mr. Lowe's work related injury, claim number 98-593871, is recognized for sprain of his left
shoulder, mtator cuff tear, and aggravation of pre.existing arthriti.c of his left glenohumeral joint.
He has physical limitations as a result of these allowed conditions.

•.••. •. •

Interview

Mr. Lowe participated in a telephone interview on July 10, 2006. He seemed to be forthright during
this interview and discussed his situation openly.

Mr. Lowe suffers from constant left arm pain that is controlled to some extent with the use ofnarcotic
medication. He tried as best as he could to continue working after he was injured in 1998, but was
required, because ofthe limitations stemming from his condition, including pain, to discontinue
working aQer his injury. He atteinpted to return to work in 2002 in a lighter level job. He was unable
to maintain this job for more than a couple of months_ He was forced to terminate this employment
because of his unrelenting pain.

Mr. Lowe has both good and bad days in terms of his physical condition. On good, days, which occur
on an average of about two to three days a month, he is in less pain. On these days he is able to try a
little more physical activity. On another twenty or more days per month, on the average, he is not
physically able to do anything mueh. On these days his arm may lock up and he is not able to drive.
These days represent his bad days. He tends to spend most of the time on his bad days in his recliner.

Lowe page 1 of4
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Jul 10 06 03:18p William T. Cody (513) 683-3151 p.3

His physician has suggosted that he attempt to try to increase his level of activity. He tries this when
he can.

Mr. Lowe identified his inability to do anything on a regular and consistent basis as a problem in
performing even a simple sedentary job. Even if his only requiremem was to have consistent
attendance, he feared that he would not be able to attend any job on a consistent enough basis to be
able to retain the position. Mr. Lowe reported that his painful condition would cause him to be absent
from any job more often than would be tolerated by an employer.

Mr. Lowe makes plans involving one activity or another but subsequently is forced to cancel the
plans that have been nmade due to his physical condition. This happens often.

Education
....

W. Lowe graduated from high school in 1963. He has not participated in an3^gq ,t of fo pw
vocational training. Mr. Lowe reports that he can read, write, and perform bdsic ufathemati0at
operations. •••••• .

....:' . .....
...... . . ....... ......

WorkHistorv ••:•.. ' .". . ....... ............ . ....
From 1984 until 2002, W. Lowe worked as a machine assembler. In this positionhe was . '. .'
responsible for assembling machines according to specifications with basic (pols lIe bqd3tei,up to
fifty pounds on an occasional basis. This semiskilled job was performed at the medium 1888tof
physical demand. The tool usage ard equipment operation skills that he acquired through lte -
performance of this position do not transfer to jobs performed at Gghter levels of physical demand.

From 1972 until 1984, Mr. Lowe worked as a plastic extrusion ntachine operator. In this position
he was responsible for setting up and opemting an extrusion machine. He handled up to fifty
pounds on an occasional basis. This seniiskilled job was performed at the medium level of physical
demand. The equipment operation skills that he acquired through the performance of this position
do not transfer to jobs performed at lighter levels of physical demand.

From 1969 until 1972, Mr. Lowe worked as an inspector. In this position he was responsible for
inspecting glass and cartons. He handled up to fifty pounds on an occasional basis. This unskilled
job was performed at the medium level of physical demand.

Medical Assessments

Dr. Freeman, in his 5/12/06 oceupational specialist report, finds that upon examination Mr. Lowe
demonstrated reduced range of motion, crepitus, and pain in his left shoulder. Dr. Freeman
concludes that Mr. Lowe's condition has reached maximum medical improvement and represents a
twenty percent pemianent impairment. He speculates that Mr. Lowe can perform restricted,
sedentary, work despite the limitations extending from his work injury. Dr. Freeman did not
consider Ivfr. Lowe's relevant vocational factors in developing his opinion that Mr. Lowe can

Lowe page 2 of 4
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work. Dr. Freeman warns that W. Lowe can perform "No reaching or overhead work with the
left arm" (emphasis added).

In his 5/24106 letter, Dr. Swanson indicates that Mr. Lowe suffers from linvtations because of his
work injury that preclude him from being able to perform work activities on a consistent basis. Dr.
Swanson highlights that Mr. Lowe's ability to use his left upper extremity for functional purposes
in severely limited. Dr. Swanson is W. Lowe's treating orthopedic surgeon.

Vocational Potential Analrsis

Therc is disagreetnent betweenthe medical evaluators who rendered opinions regarding Mr. Lowe's
physical capacity. Dr. Swan.son (2006), Mr. Lowe's treating physician, opines that he is permanently
and totally disabled because of the limitations arising from his work injury. Dr. Freeman (2006), in
his occupational medicine speeialist report, says that his examination revealed reduoed range of
motion, crepitus, and pain in his left shoulder. He feels, however, that Ivir. Lowe can pe&rm.
restricted, sedentary, work activity in spite of the limitations present due to hi,,.yprk relg^ ipjury.

. . .. . . .. ......
Mr. Lowe has work experience in jobs performed at the medium level of physira{ demand.-I-Ie has ^••^•^

......no experience in or skills that transfez to sedemary wnrk. Therefore, only un§[ctflm seddntac¢. .^^
positions can be considered as appropriate for W. Lowe; according to the linalaliens o^'ered by Dn^ *#
Freeman. His restricted work history is evidence of his inability to perform sr.misKilled bY'sSdTled ....

. . .work within his physical capacity. ...... ....
Dr. Freeman highlights that Mr. Lowe is only able to work in positions that involve "No S2h4hing
or overhead work with the left arm" (emphasis added). This additional flmitation preeiiwsthe
unskilled work activity that could otherwise be considered as appropriate for Mr. Lowe as
unskilled sedentary work always involves bilateral reaching. Only skilled work activity can
accommodate a limitation of this kind. i4fr. Lowe does not have skills of this kind.

If the assumption is made that there is sedentary work that fits within the parameters outlined by Dr.
Freeman, the analysis must continue.

Mr. Lowe would be unable to adapt to a new kind of work activity when the following factors are
taken into account; he is sixty years.of age, has a limited work history, and has significant physical
impairments, including a substantial level of pain, as cited by Dr. Freeman and Dr. Swanson. Under
these circumstances Mr. Lowe could not be expected to adequately adapt to the new tools, tasks,
procedures, and rules involved in performing a new type of work activity, a type of work that he has
not performed in the past. This holds true even for unskiiled work.

The Industrial Commission defines the ago of sixty years as closely approaching advanced age.
Being of this age presents obstacles in terms of adjusting to a new kind of work activity. When
combined with significant physical impa'vments; a restricted work history, and a substantial level of
pain being of this age clearly serves as a contributing factor to an inability to make vocational
adjustments.
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Therefore, in the opinion of this vocational expert, Robert Lowe is permanently and totaily
occupationally disabled. That is, there are no jobs in the local or national economies that he is able to
perform. This conclusion wasreached considering his closely approaching advanced age, education,
restricted work history, and the physical lin(itations that he has as a result of his allowed injury,
claim number 98-593871.

It should be noted that Mr, Lowe's age is not the primary factor prevetnting him from working. 7le
primary obstacles that he has are the physical restrictions arising from his work injury. If not for
his work injury he could still be working. Considering Mr. Lowe's age and the limitations from
which he suffers because of his work injury, he is not appropriate to participate in a vocational
rehabilitation progrem

.0

^ ^ .... . __

....
William T. Cody, MS, CVE, q$a CCIv;,.
Diplomat, American Board of.VocAtional ErtpOrts ...... ....... . ....

...... . . .............

..... .....

Lowe page 4 of 4
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William T. Cody, MS, CVE, CRC, CCM
9553 Carroll Ct.
Loveland, Ohio 45140
(513) 683-6036
FAX (513) 683-3151

i$ 1991-present

SYMMY

William T. Cody has diverse oacupational experiences and a strong educational
baekground in the field of vocational rehabilitation. He is able to provide
consultative services in the areas of vocational case management, vo®tional
evaluation, life care planning, and vocational rehabilitation. He has experience in
offeting opinions f'or use in forensic situations and has been certified as a vocational
expert in Ohio Commnn Pleas and in Federal Cotnt.

MIIIRe1SinY

g

.•••
Oamer/Sole proprieto, Return To Work Rehabiliration Services - Loveland Oh}a• ••
O(1'ers a wide atray of voeatlonal services including case managenµht el injtued, •••^
workers, vocational evaluation, calculation of lost taming capacity, the development ••
of reports refleating expert opinion of vocational capacity, and exp6R'ttSttntony in •
this professional consulting busmcss. • • •; • • ^, ^ ^ ^ •

.•:.•. '
1997-1995 YocatlonalSpecialist,St.@lizabethelfeddcalCenter-DaytortOhto. ^ ;•^,;,

Responsible for assisting appropriate patients in the transition front MpAt=6ttt •
hospibalization to retuming to active employmcnt. Also responsiblp fyr.ipQustrial •
case management, vocational consultation, and vocational evaluatipn. .•••••

••.•
1988-1991 Case manager. Ohlo Bureau of lYorkers'Compensation, Rehabilltation Divisiorl ••; •.

C1nGrarati Ohio. •• •
Responsible for all aspects of the vocational case management of injured workers as
they progressed through the comprehensive vocational rehabilitation program. in
1991 lead the Cincinnati Rehabilitation Division office as the case manager with the
most injured workers returned to aotive employment.

1983-1988 CareerCountelor/f'ocalianal Evaluator, Great Oaks Joint Yocational School
District - Crncinnatf Ohio.
Responsible far the planning, oxeouting, and reporting of the vomtionat assessment
of disabled adults and children. Also performed assessment and counseling of non
disabled adults.

1981-1983 Vocational Evaluator, Elwyn Inslltutes National Rehabiliiation Center -
Philadelphia, Pennsylvania.
Responsible for the planning, executing, and reporting of the vacztional assessment
of disabled individuals being served by the rehabilitation facility. Also pcrformed
case management duties for clients in the evaluation phase of the progam.

01611nIM

1996 Rehabilitation Training Institute
Life Care Planning - Introduction seminar & assessment in Life Care Planning
seminar

1982 Ivlaster of Science degree - Southern Illinois University ai Carbondate -Carbondale,
(llinois. Rehabilitation Adminiseration and Spvices. Speciallzed in Vocational

p.6
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1979

Evaluation and Rehabilitation Administrafion.

Bachelors of Arts degree -7homas More College - Crestview Hills, Kentucky.

N 2004

Psycttology and Business Administration.

omanunm

Qualified asa vocational expert in Fayette County(Kentucky) Circuit Court.
9y^ Provided vocational expert testimuny.

2003 Qualified as a vocational expert in Hamilton County(Ohio) Court of Common Pleas.
^

2001

Provided vocational expert testimony.

Qualified as a vocational expert in Montgamery Caunty(Ohio) Court of Common

1999

Pleas. Provided vocational expert testimony.

Qualified as a vocational expert in Fairfield Counly(Ohio) Court of Common Plega ^^

^
In these proceed'mgs gave testimony as to vocational issues and the prrtt valug Qt
losteamingeapaeity. '• .• '.: .....^

^ . . ...•••• • ..•.
1998 Certified as a Diplomat by the American Board of Vocational Expp=S#4v foreqsic

work product was reviewed andapproved by a committee ofpeers and'passing ic ••• a• •..
certification e>;amination. """ • • •••..••tp.^ • ••••••

1997 Qualified as a vocational expert in Hamilton County(Ohio) Court of Conihton Pleas.
0

^^^• •'
Providedvooationalexpcrt tcstimony. 0 ---" .••.•,

••.•
1996 QuaGfied as a vocational expert in US District Court, Soutliem District of Ohio - .. . ^

Westem Division. Provided vocational expert testimony. •. .

1994 Certified as an Employability Assessor by the Industrial Commission of Ohio.

1993 Certified Case Manager (CCM) - Granted by the Commission on Case Manager

1991

Certification after demonstmting appropriate educational and vocational experienec.

Certified as a Vocational Expert by the Seaetary of the United States DepaMtent of

1988

Health and Ituman Resources for the purpose of providing expert testimony at Social
Security Administrative hearings.

Certificd Rehabilitation Counselor (CRC) - Granted by the Commission on

1984

Rehabilitation Counselor Certification after passing a certi8cation examination,

Certified Vocational Evaluetor(CVE)- Granted by the Commission on Certification

000

of Work Adjustment and Vocational Evaluation Specialists after demonstrating
appropriate educational and vocational expcrience.

IUIIIItIh95

Diplomat in the American Board of Vocational Experts

2002 Appointed by Ohio Governor Robert Taft to the Ohio Independent l,lving Council

2002 Ohio University Rehabilitation Counseling Advisory Board - member

v



JIM SWANSON, M.D.
SWANSON ORTHOPEDIC SURGERY

AND SPORTS MEDICINE
000 WILSON CREEK ROAD
LAWRENCEBURG, IN 47025

Of(Ice 812-637-8402 Fax 812537-8425
SwansonOrtho@ed oom

05/24/2006

Veterans Administration

Dear Sir.

Mr. Robert Lowe asked me to forward to you a report of his orthopedic treatrnent. Mr. Lowe was last seen in my
office on 01/30/2006 with history of left shoulder pain resul6ng from an injury on the job in 1998.

Attached please find the patient's current medical evaluation:

CC:
Mr. Lowe is a 60-year-old male presents today for a worker's compensation follow-up visit. The date of injury was 11113/98. The
employer was Cincinnati Incorporated. Status Post left shoulder pain.

I
HPI:

He presents with shoulder symptoms. The symptoms are on the left side. Symptoms location is diffuse. Symptoms include
pain, stiffness, weakness, giving way, night paln, popping, numbness and tingling, but not reddness. The patient is right handed.
It radiates to the arm, elbow, forearm, neck, and chest. He describes it as sharp, aching, and stabbing. Pain intensity described
as 2-9110. Symptoms are constant, worse at night, worse with activity, and worsening. The pain initially started 11-13-98.
Related symptoms inafude Night pain, shoulder stiffness, sweiVing, crepitus, numbness (over the upper chest and upper arm }
and weakness, but not warmth, erythema, a sensation of shoulder instability, locking of his shoulder in a fixed position, a loose
body sensation, arthraigias, fever, chills, rash or genitourinary discharge. Previous treatments include OTC pain medications,
NSAID's, , formal Physical Therapy, home exercise program, modified worklaotivities, work excuse, rest, aling,4e ttgat,
injections - corticosteroid and viscosupplementation, surgery to include: aRhroscopy and shoulder replacA-ent; Loc,*zed
injections, and TENS unit. no fevers, no chills, reddness, weight loss, paralysis Present functional level ied(e^tary;-rThe
current work status is: Disabled. I EXAMINED HIM TODAY, AND I SEE NO IMPROVEMENT OR CHAN IIr^{IS
CONDITION. WITH EFFORT HE CAN RAISE HIS ARM, BUT IT CAUSES PAIN. HE HAS NO MORE TF^AtJ ^RA^SE 3-4/5
LEFT SHOULER STRENGTH, AND HE HAS LIMITED RANGE OF MOTION. HE STILL TAKES PERC(3GEt ND;--
NEURONTIN FOR PAIN, VALIUM FOR ANXIETY AND INSOMNIA, AND CELEXA FOR DEPRESSION.;.}'1E,TILLfG ETS HIS
MEDICATION THROUGH THE VA. `"'

0 7^

Past Medicai History / Family History 1 Social Historv:

Tobacc o/AicohollSu pplements:
Tobacco: Past history of cigarette smoking, but has quit.

Alcohol: Denies current alcohol use (regular or infrequent).

Legacy Data:
PAST MEDiCAL HfSTORY.

Coronary Artery Disease
Hyperlipidemia

c>

ADULT AND PEDIATRIC CARE - ARTHROSCOPYAND SPORTS MEDICINE - FRACTURE TREATMENT
RECONSTRUCTIVE SURGERY AND JOINT REPLACEMENT
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JIM SWANSON, M.D.
SWANSON ORTHOPEDIC SURGERY

AND SPORTS MEDICINE
600 WILSON CREEK ROAD
LAWRENCEBURG, IN 47025

Offioe 812-597-8402 Fax 812•537-8425
SvransunOrtho@aoi.com

Hypertension
Depression

SURGICAL HISTORY:
Appendectomy
Tonsillectomy
4 prior shoulder surgeries including a left toal shoulder arthroplasty;

FAMILY MEDICAL HISTORY:
Positive for Coronary Artery Disease and Hypertension.

SOCIAL HISTORY:
Machine Builders;
Marital status: married;

HP.BITS:
Nonsmoker (never smoked);

Exams:
LEFT
SHOULDER EXAM: - Inspection: Surgical wound - superior wound (healed ); no erythema; Edema - over the rotator cuff;
Deformity - (He tends to hold the arm suspended and fonvard flexed. ); Muscle Atrophy - paraspinous muscles, deRoid, and
)ROTATOR CUFF MUSCLES;
Palpation: pain elicited over the lateral clavicle, at the greater tuberosity, bicipilal groove, and proximal of the humerus,
anteriody, and posteriorly; no warmth; crepitus palpable over the anterior and lateral acromion and over the subacrornial bursa;
no masses; Lymphadenopathy is absent. ;
Neurovascular: normal sensory exam of axillary, musculocutaneous, median radial and ulnar nerves distally to light touch or
pain; normal putse and capillary refill noted distaUy;
Muscular Strength: 3/5 flexors; 4/5 extensors; 3/5 abductors; 4/5 adductors; 315 external rotators; 4/5 internal rotators;
Range of Motion: Limited active ROM with extension to (+15 ) degrees, gleno-humeral flexion to 50 degrees, combined
shoulder joint flexion to 70 degrees, gleno-humeral abduction to 80 degrees, combined shoulderjoint abduction to 70 degrees,
external rotation in the neutral postion to 0 degrees, adduction to 20 degrees, and intemal rotation in the neutral position to 10
degrees; Active equal passive motion; generalized pain with ROM;
Maneuvers:
(+) Yergason test; (+) Speed's test; +/- drop arm test; (+) Supraspinatus pain with resistance; (+) Subscapular tendon pain

with resistance; (+) Infraspinatus pain with resistance

Lab/Test Results:

X-RAY INTERPRETATION: Radiographs: NONE TODAY.

ASSESSMENT:

719.41 Left shoulder pain
716.11 Post-traumatic left ahoulder arihritis
840.9 Sprains and strains of shoulder and upper arm (Severe)
V43.61 Artificial j oint replacement, Left Shoulder

ADULT AND PEDIATRIC CARE - ARTHROSCOPY AND SPORT5 MEDICINE -FRACTURE TREATMENT
RECONSTRUCTIVE SURGERY AND JOINT REPLACEMENT
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JIM SWANSON, M.D.
SWANSON ORTHOPEDIC SURGERY

AND SPORTS MEDICINE
60D WILSON CREEK ROAD
LAWRENCEBURG, IN 47025

office 812-537-8402 Fax 812-537-8425
SwansonOrttro@aol.com

PLAN:

MEDICATIONS: (no change to current medication regimen). I reocomend continuing the following medication: Percocet 5-325
mg, 1-2 po q 4-6 hours pm pain.. Narcotic risks and preoautions were discussed, Valium (as a muscle relaxant), and Neurontin
300 mg TID. Over-the-counter medications recommended include ibupmfen, Tylenol Extra Strength or Tylenol Arthritis TID,
Glucosamine and Chondroitin, Topical arthritis creams, Calcium with Vit D, and Multivitamins. . We had a long discussion about
the risks and benefits of NSAID's. We discussed the aRematives to treatment, as well as the proper use and monitoring of the
medication. The patient agrees to keep me informed of any suspected side effects.
RECOMMENDATIONS given include: ice therapy, no work/school, Modify activities as pain atlows, iimited activities with
affeoted extremity, Home stretching program Qnstructions were given), ROM psogram (Office instruction), Codman exeroises,

Home strengthening program (instnictions were given), and SLING FOR COMFORT.

HE CONTINUES TO BE COMPLETELYAND PERMANENTLY DtSABLED. NOTHING HAS CHANGED WITH REGARD TO
HIS EXAMINATION OR RECOMMENDATIONS. I HAVE ALLOWED HIM TO DO VERY LIMITED ACTIVITIES AS HE CAN
TOLERATE AROUND THE HOME, AND LIMITED HOME REPAIR AND LAWN CARE IS WITHIN THOSE RESTRICTIONS.
WORK: I do not recommend ever retuming to work.

Please call if you need further information.

Jim Swanson, MD

ADULT AND PEDIATRIC CARE - ARTHROSCOPYAND SPORTS MEDICINE - FRACTURE TREATMENT
RECON9TRUCTIVE SURGERY AND JOINT REPLACEMENT
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Lowe, Robert W. ovov194e-
Off€caJOutpatlent Visit
Vistt Date: Fri, Jul 28, 200t3 09:40 am
Provider: Jim Swanson, MD
Locatton: Swanson Orttwpaedlo Surgery & Spor fAShccicta

Efeatronically signed by provider on 07/2812D0B Printed on 07/28/2008 at 10:25 am.

SUBJECTIVE:

-,\GE 02

104

CC,
Mr. Lowe !s a 50-year-old male presents today for a workers oompensatlon follow-up visit The date of inJury was
1111310. The employer was Cinctnnati Incorporated. Status Post left shoulder pain.

"Pi.

He complalns of shoulder symptoms. He complains of left shoulder pain. The location of the pain is diffuse. Symptorns
indude paln, suffness, weakness, giving way, nlght pain, popping, numbness and tingiing, but not reddness, The patient
Is rtght handed. It radiates to thearm, elbow, forearm, neclc, and chest The pain intensity described as 2-0 110 The.

t1 symptonu are constant, wonse at night, worse widi actlvity, and worsening. The pain initially started 11-13-98 years ago.
Related symptoms include genitourinary discharge, rash, chilfs, fever, arthraigias, a loose body aensatlonr locidng of his
shQuider in a fixed posttbn, a sensatlon of shoulder tnatabitity; erythema, warmth, Night pafn, shoulder sttttrtese, sweldng,
crepttus, numbness (over the upper chest and upper arm ), and weakness. He describes !! as sharp, achtng, and
stabbing. Present functional level Is sedentary. Prevfous treatments indude OTC pain medicatfons, NSAID'I, narcotlc
anagesfo medication Oxycodone, formal Physical Therapy, home exerrase program, modiHed work/aotiWfies, work
exouse, rest, sling, Ice, heat inJec6ans - corticosterold and vfaocsupplementation, surgery to lnctude: arth'r^y and
shoulder replacement. L ocalized Injeotlons, and TENS unit no fevera, no chills, redtlness,•vrel jht )ossdrid ratysji<rre.
current work status is: Disabled. He Is on Klonapin for spasma and It helps his spasms a lot •X-RAYS TdbA •,,;.'

+re1 SUGGEST THE HUMERAL HEAD IS RISING UP AND ROTATING OVER THE TOP OF THC+l3L•ENOID Cdf^PNEIa,,J..
RECOMMEND AN EVALUATION BY DR. LIM, THE SURGEON WHO PUT THE PROSTHE$IS•.IDf P1J4CE,. • •

.. .. ..
...... ^ ^ :.....

OBJECTIVE: . ...•.• ,,...,^
...... •. , . .

^. ...... ....

LEFT • • •...
SHOULDER EViM: . tnspection: Surgtoal wound - superior aound ( heated ); no erythema; Edema - ovpathe rotator
cufF Deformity - ( He tends tn hoid the arm suspended and forward flexed. ); Muscle Atrophy - paraspino0s rrfuscles,
deltoid, and ROTATOR CUFF MUSCLE BELLIES;
Palpation: pain elicfted over the lateral ctavlGe, at the greater tuberosity, bicipital gmove, and proximal of the humerus,
anteriorly, and pesteriody; no warmth; crepftus palpable over the anterior and lateral acromion and over the subacromlal
bursa; no masses; Lymphadenopathy is absent ;
Neurovascular nomial sensory exam of axillary, musculocutaneous, madian radial and ulnar nerves distally to light touch
or pain; nonnal pulse and capillary refill noted distally;
Muscular Strength: 315 tiexors; 4/5 extensors; 3/5 abductors; 4/5 adductnrs; 315 external rotators; 4/5 internal rotators;
Range of Motion: Llmited acfive ROM with extension to (+15) degrees, gieno-humeral flexion to 50 degrees, combined
shoulder)oint flexlon to 70 degrees, glenofiumeral abducHon to 60 degrees, combined shoulder)olnt abduction to 70
degrees, extemal rotation in the neutral postion to 0 degrees, adduction to 20 degrees, and Internaf rotation in the neutral
position to 10 degrees; Actlve equal passive motion; generalized pain with ROM;
Maneuvers:
(+) Yergason test; (+) Speed's test; +/- drop arm test; (+) Supraspinatus pain with reslstance; (+) Subsoapular tendon

paln with resistance; (+) Infraspinatus pain with resistance

LablTest Resutte:

X-RAY INTERPRETATION: Radiographs: Shouider - left 3 vlews
Resufts; No gross slgn of loosening. THE HUMERAL HEALD APPEARS TO RIDE UP OVER THE GLENOID, THOUGH.,

I have reviewed the x-rays and the report from the radiologist, and I agree vAth the findings. See the radlologist's report

for details,

ASSESSMENT:
840.9 Sprains and strains of shoulder and upper arm (Severe)

0 0 ' 11 9
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Lowe, Robert W. olroulga6--=
C1ffiwOutpatient Visit
Vtsft tiaee: Fri, Jfa 28, 2008 Og:40 am
Wnvfder. Jim Swanson, MO
iacatlon: Swanson Orthopaedic 6urgery & Sports Medicine

Electronically signsQ by provider on 07/28/2008 Printed on 07/2812008 at 10:26 am.
V43.61 ANflciai Joint replacement, Shoulder
DDz

PLAN:

2 of 2

Spratns and strains ot'shoulder and upper arm

MEDICATIONS, (no change to eurrent medEcation regimen). (see today's med Iist). I reooomend continuing the foHolving
medication: Percocet 5-325 mg,12 po q 4-6 hours prn pain.. Narrotio dsks and precau6ons were disoussed,. Flexeril
10 mg, I po q8-10 hours prn muscle spasm.. NeuronNn 300 mg TID. Over-the-awnter medications reonmmended lnclude
itwproten, Tylenol Extrs Stn"th or Tyienot Arthritis TID, Gltroa9amine and Chondroftln. Topicaf arthdlis creams, Calcium
with Yd D, and Mul(Nftamins. . We had a bng disoussion atwut the risks and benefits of NSAID's. We dtscussed the
altematives ho treatment, as well as the proper usa and monilrring of the medication. The patlent agrees ta keap me
lnfomied ot any auspeoted side eiCects.
RECOMMENDATIONS given inotude: Ice therapy, no worWschool, Modify ac8vities as pain anowe, iimited activities with
affeoted extYemlty, Home stretching program (instruotions were given), ROM program (Office instrucUon), Codrnan
eXercises, Home strengthening program (inatruotions were given), and SLING FOR COMFORT. ••• •.
REFERRAL; Referrat tnitiated to: DR, LIM, SHOULDER SURGEON (to evaluate the subluxing prosthesisij^ ••
FOLLOW-UP: Schedule a foliow-up visit in 6 months. . •.. -•••,
HE CONTiNUES TO BE COMPLETELYAND PERMANEN7LY DISABLED. . '. •• •••
WORK: i do not recommend ever nstuming to work . ......
CC: Patients atborney, Ohio BWC, Dr. Batkdoll ...^.••

......
.

...••..

..••..

.

.
• .• . .•• ..
• •...... •. .. •

a,..,^,.^., «....,,.^,., .,. .,...



The Center for Occupational Health

RE C`!^`"^;;`°
L i

"a1 2 6 2006

SPECIALIST EXLhM
CINCINti MEDlCAL

RE:

Date of Birth:

BWC Claim #s:

Referral Source:

Historian:

Date of Evaluation:

I,'nivet.sity of E"rncinzrata, Nledical Center
3223 Eden Ave. MI# 04i8
CSr+eirtnati, OH 45167=44.58
Phnt^;(5:I#)558 12I$ Fax:(513)S5R-G272

MEDICAL EVALUATION AND EXAMINATION

Robert Lowe

I/I/46

98-593871 andHW: None

The Industrial Commission of Ohio.

The injured worker

5/12/06

Employer of Record: Cincinnati, Inc.

e°OPY70:
Ctai :vtr if - T

tJeDICAL

G>'

ALLOWED CONDITIONS IN TM CLAIM: Left shoulder sprain, rotator cufftear, aggravation
of preexisting arthritis to the lefi glenohumeral joint.

It was explained to the injured worker the nature of this evaluation, which was not to establish a
physician-patient relationship, but rather to conduct a one-time impaitment evaluation only. The
injured worker understands the Industrial Commission wili be receiving a copy ofthis report. I have
also reviewed the records supplied by the Industrial Commission regarding the injured worker and
accept each of the allowed conditions in this claim.

Only the physical conditions in the claim will be addressed and rated in this report, and any al lowed
mental health conditions will be addressed in a separate evaluation bv a mental health professional.

HISTORY OF PRESENT ILLNESS: Mr. Lowe is a 60-year-old male who was employed by
Cincinnati Incorporated of Harrison, Ohio on the date of injury, November 13, 1998. He was
working as a machine builder/laser assen bler when while tty'ing to install a cylinder weighing 60
pounds; the cylinder slipped causing a severe strain on his left arm. He states that as the cylinder
dropped it caught his left arm and he dislocated his left arm. He states that while he is certain that
his shoulder dislocated, the x-rays performed at the emergency room did not show this. He states
that he relocated his shoulder afterthe emergency room visit when it spontaneously relocated when
he was at home. He had continaed left shoulder pain even after the shoulder dislocation was
reduced. On Novembcr 24, 1998 had a MRI of his left shoulder was performed, and it was reported
as being normal. Mr. Lowe stated that he had no previous left shoulder injuries. He initially treated
with Dr. Swanson, an orthopedist. Dr. Swanson performed a left shoulder diagnostic arthroscopy on



REPOPT Mf^41LED

lnjured Worker: Robert Lowe ; ca-r
Page 2 of 8 s

Li Ti S RICT
February 02, I999. This included Clf f a biceps tendon tear and an
arthroscopic intra-articularreconstruction of the labrum. Mr. Lowe states thatthis surgery did not
help and on August 02, 1999, he underwent left shoulder arthroscopic release of the biceps tendon
with the debridement ofintra-articular scar tissue and sutures. This was also not successful and on
April 10, 2000, Dr. Swanson performed a close manipulation of the shoulder. This was not
successful in terms of relievhtg symptoms and on August 21, 2000 there was another arthroscopic
left shoulder debridement of scar tissue and manipulation of the shoulder. This did not help Mr.
Lowe's symptoms. On August 09, 2001, Dr. Swanson performed a left shoulder replacement. Mr.
Lowe states that this also did not help his symptoms and actually made his range of motion worse.

He underwent physical therapy pre- and post-operatively for each of the procadures mentioned
above and in no case did the pbysical therapy improved his pain or his range of motion. He states he
has never had vocational rehabilitation includingjob retraining.or work hardenitig. He has beeh in a
pain management program for few months three to four years ago and medications "doped him up"
and he stopped the pain management program. He has had cortisone injections ofthe shoulders and
Synvisc as well. These did not help. Ife states that currently he has shoulder pain radiating down
his arm intermittently in all five fingers. He states that nothing improves the shoulder pain but damp
weather and any movement make the shoulder pain worse. He states that the shoulder pain is 6110 at
best and 10/10 at worse. He has trouble sleeping because ofthe pain. He states that he has had this
level of symptomatology and pain with the inability to lifthis armmore than 60 degrees in forward
flexion or more than 60 degrees in abduction sinoehis shoulder replacement surgery ut 2001. Over
the last six to last 12 months the sytnptotns have stated the same. He denies any problem with
bladder or bowel control.

He is right band dominant. He is unlimited in terms of sitting and standing and walking, but he can
only drive using his right hand only and only uses his left hand and arm to steady the wheel. He
states that he ean only lift 3 to 5 pounds with the left hand and arm and can lift up to 20 pounds with
the right arm. He states that he is unable to do disites, cook, and make a bed. This is because of his
left shoulder svmptoms. He is able to dress himself and perform personal hygiene tasks. At this
point, he made a point of stating that he does have ocoasional days where he can do this such as the
day when he was filmed without his knowledge in June of 2005.

He states that currently he does not know of any new treatments or medical evaluations that his
physicians have planned for hini at this point. If he were offered surgery with a reasonable chance
of success, he w'ould agree to it.

PAST SURGICAL HISTORY: He has had five shoulder surgeries as mentioned above as well as
an appendectomy and a coronary artery bypass grafting.

PAST MEDICAL HISTORY: Includes heart disease and the shoulder symptoms, hyperlipidemia,

hypertension, and coronary artery disease.

CURRENT MEDICATIONS: Oxycodone 5/325 mg four to five a day, gabapentin 300 mg up to
12 a day, clonazepam 4 mg a day usually in divided doses, Sinivastatin 80 mg q.d., rauitidine 150
mg b.i.d., citaiopram 60 mg a da,v, BuSpar 90 mg aday, Ecotrin 81 tng a day, and metoprolol 25 mg

MAY 2b 2006



Injured Worker: Robert Lowe
Page 3 of 8

b.i.d.

RECEIVED
INDi15T8IAL COMMISSION

MAY 2 6 2006

SPECIALIST EXAFd
CINCl9NAT1 MEDICAL

REFORT ^-` -AED

MAY 2 .i 2006

C1NC1tiNU ; DISTRICT
SOCL4L HISTORY: He lives with his wife and two other people. He has social securi ty disability
status for the last two years.

HABITS: He is an ex-smoker having quit in 1989. He does not drink alcohol containing beverages
and states he has never drank too excess. He denies illegal drug use.

FAMILY HISTORY: He denies any history ofarthritis, neck pain, or low back pain in the family.

EDUCATIONAL HISTORY: He completed the 12th grade.

OCCUPATIONAL HISTORY: He has not worked since1999. He states that he was doing light
duty at this point and has not really worked in his regularjobs since 1998. He was technically
employed from 1998 till 2002 for Cincitmati Incorporated although he states he did not work after
1999. He was a laser assembler and machine assembler in this job. Prior to that, he worked for 16
years as a plastic machine operator opera$ng a plastic extrusion machine.

REVIEW OF MEDICAL RECORDS PROVIDED:

Mr. Lowe handed me a lefter from Dr. Jim Swanson expressing his disagreement with the filming of
Mr. Lowe outside his home. Dr. Swanson refers to the hedge clipper that Mr. Lowe was using in the
video and opines that it weighed no more than 3 to 5 pounds.

June 25, 2005 - Date on the videotape supplied to me by the industrial commission of Ohio. This
videotape shows a gentleman who appears to be Mr. Lowe by my recollection, walking around a
yard using a hedge clipper. During this approximately 10 minute segment of video Mr. Lowe is seen
to use both hands to operate a hedge clipper. He is seen to move both arms in a rapid fashion. There
is no physical evidence of pain such as grimacing. Mr. Lowe is seen to move the hedge clipper, use
a rake in his yard, and reach to connect and disconnect his hose. He also moves the hose during this
period of time. His range of motion in the left shoulder is observed to be at least 30 degrees of
extension, at least 20 degrees of adduction, at least 90 degrees ofabduction, and at least 100 degrees
of forward flexion. He is observed at one point during the video to throw a hose with his left arm
rapidly going from a point of 0 degrees of forward flexion to 100 degrees of forward flexion in the
active tossing of the hose. It was difficult to estimate the degree of internal and external rotation.

February 02, 1999 - An operative report from Dr. J. Swanson. The operation was diagnostic
arthroscopy with an arthroscopic debridement of the biceps tendon tear with an arthroscopic intra-

articular labral reconstruction.

November 27, 1998 - An MRI of the left shoulder showing mild hypertrophic spurring at the AC
joint but no rotator cuff impingement. The rotator cuff is intact and there are nojoint or bursal fluid

collections. The glenoid labrum is normal in appearance.

March 03, 1999 - A follow-up visit with Dr. "JDS". The le fl shoulder was sti I I sore at this point and

09C53
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there was a squeaking sensation in the shoulder,

IqAY 2 6 2006 .

SPECIALIST EXAM
;CltiCliVNg'iI, M EDIC^

C
this was due to the head rubbing on the sutures in the labrum.

EPOr°° MAlLED

MAY 25 2006

DISI'RICT
44149' I7 DS opi.ned that

October 05, 2005 - An independent medical specialistexamination by Dr. Bacevich. He had view
the videotape of Robert Lowe dated August 03, 2004 and June 25, 2005.

August 23, 2004 -The videotape while hewas at an ATM machine and opened and closed his card
all using his left arm. He then used a powered miller pushing and pulling with both arm without any
apparent difficulty. He opined that the physical capacities on the taper are much diPferent than the
findings on Dr. Bacevich's exam of April 30, 2003 in which Mr. Lowe reported exquisite pain in the
shoulder on attempts at range of motion and very severe guarding.

April 05, 2002 - An independent medical evaluation by Dr. Malcolm Meyn. He opined that
Mr. Lowe's left shoulder loss ofslrength and crepitationwere consistentwith subjective complaints.
On examination there was only a "slight amount of flexion and abduetion." He reported at the time

that it was difficult to walk because when his left arm would swing it would cause him pain.

October 11, 2000 - An independent medical evaluation by Dr. Kohlhaas. He opined that Mr. Lowe
is at maximum medical improvement.

May 15, 2003 - An independent medical evaluation for the Industrial Commission of Ohio by Dr.
Steven Wunder. He found that there was a 27% whole person impairment due to the shoulder with
70 degrees of forward flexion and 70 degrees of abduction.

PHYSICAL EXAMINATCON:

His wife was present during this examination.

General: Mr. Lowe was an intermittently cooperative male who sat through the interview with his
left arm at his side without apparent distress or the need to change positions. He tried several times
to voice his displeasure at being videotaped previously, and he had difficulty answering rimy
questions without proceeding in a tangential fashion. He expressed his displeasure at being
redirected to answer the questions. He was able to transfer to the exam table without apparent
di fficu Itv.

UPPER EXTREMITY NEUROLOGIC: Muscle strength testing showed 5 out of 5 in all muscle
groups of the upper extremities, except left shoulder flexion, abduction, and inlernal and external
rotation, which were 4/5, 4/5, 4-1-/5, and 4+15 respectively. Reflexes were 2+ and equal at the biceps,
brachioradialis and triceps. Sensory was intact to light touch in both arms down to the fingers, No
tremor or other involuntary movetnents present. There was no left atrophy ( comparing the right and
left sides) in the upper arm (right 31.5, teft 32.5) or the forearm (right 30.5 and left 30.5) measuring
at the point of maximal circumference.

LEFT SHOULDER: There was no visible swelling or deformity in the shoulder joint. The drop arm
test could not be pcrformcd. There was diffuse tenderness over the ACjoint, deltoid, biceps tendon

00054
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insertion and all other areas tested in the shoulder region. There was mild crepi k .r---- a
motion. There was a 17 cm healed anterior scar from a prior shoulder surgery. The Iobe's test and
the anterior drawer test could not be performed due to pain.
Range of motion testing (in degrees) was highly variable and showed:
Abduction: 34 to 50 (impaired if < 165 degrees) - moving slowly with grimacing
Adduction: 0 (impaired if < 35 degrees)
Intemal rotation with arm at his side: 41 to 62 (impaired if < 75 degrees)
External rotation with arm at his side: 30 to 42 (impaired if <55 degrees)
Flexion: 35 to 68 degrees (impaired if < 175 degrees) - moving slowly with grimacing
Extension: 10 (impaired if <45 degrees)

DISCI7SSION: Robert Lowe has allowed conditions from a single claim being evaluated in this
report. The left shoulder conditions are sdlt syinptomatic.

OPINION: Based solely on the allowed conditions listed in the claims reviewed, and considering
only the physical conditions allowed:

1. These allowed conditions have reached MMI.

2. Based on the American Medical Association's Guides to the Evaluation of Permanent
Impairment - 5`t' Edition, the whole person impairment for the allowed physical conditions in the
claim is 20 %. This figure was calculated based on the table below.

Chap- Body Part Comment Whole
Tab.lFig., person

pBfi Impairment
%, except

where
indicated

16- T. 27 Arthroplasty / Resection shoulder 24 %UE
p506
16- F. 40 Shoulder ROM - F1ex/Ext. Based on best observed 5+2 % UE
p476
16- F. 43 Shoulder ROM - Abd/Add Based on best observed 4+2 % UE
p471
16- F- 46 Shoulder ROM -[R / ER Too variable to rate 0% UE
p478

33°u UE impairment = 20% 20%
whote person im airment
Total - 20 % WPI

The amount ofpain was not disproportionate for what is expected with the allowed conditions in the
claim and their associated impairment as calculated above, so no additional impairment % for pain
was combined into the impairment rating.



Injured Worker: Robert Lowe
Page 6 of S

3. The physical strength rating form was completed based only on the allowed physical conditions
evaluated in this report and not considering the worker's age, education, and work history. This
rating forin is enclosed with this report.

Respectively submitted,

jM,A, ^ ^ lYJ^D

Andrew Freeman, MD, MS
Director, Center. for Occupational Health
University of Cincinnati
Assistant Professor, Division of Occupational and Environmental Medicine
Board Certified, Occupational Medicine

y^^p TaRMAILED

mAY 26 2006

T IVED
COMMI SSION

; MAY 2 6 2006



PHYSICAL STRENGTH RATING

INJURED WORKER: Robert Lowe CLAIM NUMBER(S): 98-593871 HW: None

Based solely on impairment due to the allowed condition(s) in the claim(s) ivithin my specialty and with no consideration of ihe
injured worker's age, education, or work frainingr

O This injured worker bas no work limitations.
() This injured worker is incapable of work.
(X) This injured worker is capable of work as indicated below.

(X) "SEDENTARY WORK"

Sedentary work means exerting up to ten pounds of force oceasionally (occasionally: activity or cundition exists up to one-third
of the time) and / or a negligible amount of force frequently (frequently: activity or condition exists from one-third to two-thirds
of the time) to lift, carry, push, pull or otherwise move objects. Sedentary work involves sitting most of the time, but may involve
walking or standing for brief periods of time..lobs are sedentary if walking and standing are required only occasionally and all
other sedentary criteria are met.
FURTFIER limitations, if indicated: No reachine or overhead work with the left artn

() "LIGHT WORK"

Light Work means exer[ing up to twenty pounds of foroc occasionally, and/or up to ten pounds of force frequently, and/or a
negligible amount of force constandy (constantly: activity or condition exists two-thirds or more of the time) to move objects.
Physical demand may be only a negligible amount, a job should be rated light work: (1) when it requires walking or standing to a
significant degree; or (2) when it requires sitting most of the time but entails pushing and/or pulling or arm or leg controls; and/or
3) when the job rcquires working at a production rate pace entailing the constant pushing and/or pulling of materials evcn though
the weight of those materials is negligible.
FURTHER limitations, if indicated:

() "MEDIUM WORK"

Medium work means exerting fifty poundsof force occasionally, and/or ten to twenty-five pounds of force frequently, and/or
greater than negligible up to ten pounds of force constantly to move objects. Physically demand requirements are in excess of

those for light work,

() "HEAVY WORK"

Heavy work means exerting fiity to one hundred pounds of force occasionally, and'or twenty to fifty pounds of force frequently,
and/or ten to twenty pounds nf force eonstantly to move objects. Physical demand re3uiretnents are in excess of those for

medium work.

( ) "VERY HEAVY WORK"

Very heavy work means exerting in excess of one hundred pounds of force oceasionally, and/or in exccss of titty pounds of
foroe frequently, and/or in excess of twenty pounds of force constantly to move objects. Physically demand requirements arc in

excess of those for heavy work.

.^^h,^a"f o^-,--..._ , »'► d
P}IYSICIAN'S SIGNATURE: DATE: 5,'12/06

PHYSICIAN'S NAME: Andrew Freenian. MD

2n06
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The Industrial Commicsion of Ohio

RECORD OF P'ROCEEDINGS

Claim Number: 98-593871
LT-ACC-SI-COV

PCN: 2053401 Robert W. Lowe

ROBERT W. LOWE
703 RIDGE AVE
RISING SUN IN.47040

Date of Injury: 11/13/1998

Claims Heard: 98-593871

flNOM MAIL®
JAN Z 1 2006

Risk Number: 20003333-0

INTERLOCUTORY ORDER

This claim has been previously allowed for: STRAIN/SPRAIN LEFT SHOULDER
ROTATOR CUFF TEAR; AGGRAVATION OF PRE-EXISTING ARTHRITIS OF LEFT
GLENOHUMERAL JOINTS.

This matter was heard on 01/03/2006 before Staff Hearing Officer Terri Crum
pursuant to the provisions of Ohio Revised Code Section 4121.35(B) and
4123.511(D) on the following:

C-86 Motion filed by Employer on 11/01/2005.
Issue: 1) Terminate Permanent Total-Declare PTD Overpayment

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: INJURED WORKER AND S. WOLF
APPEARANCE FOR THE EMPLOYER: G. BECKER
APPEARANCE FOR THE ADMINISTRATOR: NO APPEARANCE

The Staff Hearing Officer finds that the employer has presented sufficient
evidence to demonstrate that there may have been a change in circumstances
sufficient to warrant the stopping of the Permanent and Total Disability
award. Therefore the Staff Hearing Officer refers the file to the medical
section for an examination on the issue of whether the injured worker is
capable of performing sustainedremunerative employment. The examining
physician is instructed to examine the injured worker and to review the
video tape evidence submitted by the employer.

After the completion of the examination the matter is to be reset before a
Staff Hearing Officer on the employer's motion filed 11/01/2005.

This order is interlocutory in nature and not subject to appeal pursuant to
the Ohio Administrative Code Rule 4121-3-09.

Typed By: jb

Staff Hearing Officer
Date Typed:. 01/18/2006 „ . Terri Crum

SHOLOC if0cJ8e 1
ib/Jb



The Industrial Commissian of Obio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871
Robert W. Lowe
703 Ridge Ave
Rising Sun IN 47040

ID No: 14402-90
Scott A. Wolf
1014 Vine St Ste 1650
Cincinnati OH 45202

flMMBAAIL®
JAN 2 1 2006

Risk No: 20003333-0
Cincinnati, Inc
Main Office
7420 Kilby Rd
Harrison OH 45030

ID No: 120-80
***Frank Gates Service Co***
PO.Box 182364
Columbus OH 43218-2364

ID No: 20238-91
Dinsmore & Shohl
255 E. Fifth St.
1900 Chemed Center
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR

SHCLDC ^^05ge 2
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Lowe, Robert W. ovof/1946
Office/Outpatient Visit
Visit Data:. Mon, Jan 30, 2006 04:30 pm
Provider: Jim Swanson, MD
Location: Swanson Orlhopaedic Surgery & Spolts Medicine

I of 3

^'^ Electronically signed by provider on 01/30/2006 Printed on 01/30/2008 at 8:38 pm.

Qq SUBJECTIVE:

^II cc:
Mr. Lowe is a 60-year-old mate presents today for a worker's compensation follow-up visit. The date of injury was
11/13IAR Thr omnlnvar wac Rinrinnnti Innmmnratad Rtatns Pnet Iafr chnnlder nain

He presents with shoulder symptoms. The symptoms are on the left side. Symptoms location is diffuse. Symptoms
include pain, stiffness, weakness, giving way, night pain, popping, numbness and tingling, but not reddness. The patient
is right handed. It radiates to the arm, elbow, forearm; neck; and chest. He-describes it•as sharp, aching, and stabbing.
Pain intensity descdbed as 2-9 /10. Symptoms are constant, worse at night, worse with activity, and wqrS>sfitrtg. The
pain initially staited 11-13-98 years ago. Related symptoms include Night pain, shoulder stiffness, swellidd,•Erepitus;
numbness (over the upper chest and upper arm) and weakness, but not warrnth, erythema,A SL+ttcation.df:sRaulder
instability, locking of his shoulder in a fixed position, a loose body sensation, arthralgias, fevet, cRills, rath or

.ge^•genitourinary discharge. Previous treatments include OTC pain medications, NSAID's, , for7FF^llOfysical Therapy, hQr
exercise program, modified worklaetivities, work excuse, rest, sling, ice, heat, injections - corfi5osl•eroid enct• • •
viscosupplementation, surgery to indude: arthroscopy and shoulder replacement, Localizediajeotbns, an• ^NS uqij,• ••
no fevers, no chills, reddness, weight loss, paralysis Present functional level is sedentary. T^$^I^rent arqr^gtatus is; •••
Disabled. I EXAMINED HIM TODAY, AND I SEE NO IMPROVEMENT OR CHANGE IN HIS C^NDITION. •WITH •• ••
EFFORT HE CAN RAISE HIS ARM, BUT IT CAUSES PAIN. HE HAS NO MORE THAN GRAOE•3-4/5 LAFj
SHOULER STRENGTH, AND HE HAS LIMITED RANGE OF MOTION, HE STILL TAKES PERCOCET"•
NEURONTIN FOR PAIN, VALIUM FOR ANXIETY AND INSOMNIA, AND CELEXA FOR DEPRESSION..W. STILL
GETS HIS MEDICATION THROUGH THE VA, BECAUSE IT IS LESS EXPENSIVE. •..• :

HE BROUGHT TO MY ATTENTION THAT HE WAS VtDEOTAPED BY THE WORKERS COMPENSAT4ON
INSURANCE COMPANY WHILE ATTEMPTING TO DO SOME YARD WORK AT HtS HOUSE, AND WHILE OPENING
HIS DOOR. I EXAMINED THE HEDGE TRIMMER HE WAS APPARENTLY TRYING TO USE, AND IT WEIGHTED
ONLY 3.75 LBS, AND WAS WELL BALANCED. THE TRIMMER WEIGHS LESS THAN THE EXERCISE EQUIPMENT
I ENCOURAGED HIM TO USE ON A DAILY BASIS. THE COMPANY IS NOW TRYING TO CANCEL HIS BENEFITS
AND DISABILITY COMPLAINTS ON THE BASIS OF THE TAPE. 1 HAD A LONG DISCUSSION WITH THE PATIENT
AND HIS WIFE TODAY. WE DISCUSSED HIS INJURY, DISABILITY, AND THE RECOMMENDATIONS THAT I HAD
PROVIDED TO HIM.

Past Medical History 7 FamilyLHistory / Social History:

Surgical History:

Cornary Artery Bypass Graft
Joint Replacement

Tobacco/Al cohol/Suoplements:
Tobacco: Past history of cigarette smoking, but has quit.

Alcohol: Denies current alcohol use (regular or infrequent).

Legacv Data:
PAST MEDICAL HISTORY:

Coronary Artery Disease
Hyperlipidemia
Hypertension
Depression

SURGICAL HISTORY.



01/31/2006 12:32 8125378425 DRS SWANSqN JARMAN
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Lowe, Robert W. oiroinsre
QMMUAp®tleM llieit
Vbit Qarte: Moe, Jan 30, 200b 04:30 pm
Pn+vldar. 4m 8wanson, MD
L,ocatlon: 8waruron Ortdopaadic suroeiy & spoKa Matltdne

Eledraiioally sipned by pmvtdef on 01/3G+Y000 Prlnmd on 0118W200ti at 8:36 pm.
Appendectomy
Tonsalectomy
4 prior shouider surgerles;

FAMILY MEDICAL HISTORY:
Pos►tive for Coronary Artery Disease and Hypertension.

SOCIAL H18TC7RY:
Machine sullders;
Marital status: manied;

HABITS:
Nonsmoker (never smoked);

Atie s'
PeercOdan:
Oxycmun:
Codeine:
Moiphine:

y Cunrent ^ylediea lons:
a. Neurontin

si.l PefqOcat
Lopressor

20mg Tablets I tab(s) po qd
; Ecotrin

Zocor 20mg Tablet 1 tab(s) po hs

oB.fECTiVE:

2of3

....
.... .• •
. . . . . ....... . . .. ^ ^ ^
...... . ....
...... .... ....... .
.• '.... ........ •.. . ......

. . . .

...e.. .. .

......

. ..... .....

PAGE 05

..... ... .

..... •. .

Exams:
LEFT
SHOULDER EXAM: . Inspaction: Surgical wound - superior vround ( healed ); no erythema; Edema - over the rotator
cuff; Deformity - (He tends to hold the arm suspended and fonward flexed. ); Muscle Atrophy - paraspinous musdes,
defloid, and ROTATOR CUFF MUSCLE BELLIES;
Palpation: pain elicifed over the lateral clavicle, at the greater tuperosfty, bicipital groove, and proxiinal of the humerus,
anteriody, and posteriody; no warmth; crepitus palpable over the anterior and lateral acromion and over the subecromial
bursa; no masses; Lymphadenopathy is absent ;
Neurovasoular. normal sensory exam of axiBary, musoubcutaneous, median radial and ulnar nerves distalty to light
touch or pafn; normal pulse and capillary fefill noted distally;
Muscular Strength: 3/5 flexors; 4/5 extensors; 3/5 abductors; 415 adductors; 3/5 extemal rotators; 4/5 imemal rotatoCs;
Range of Motlon: Limited active ROM with extensipn to (+15) degrees, gleno-humen9l tlexion to 50 degrees, combined
shouider Joint flexion to 70 degrees, gleno-humeral abduction to 60 degrees, combined shoulderjolnt abduction to 70
degrees, eXtemal rotation in the noutral postion to 0 degrees, adduction to 20 degrees, and internal rvtation in the neutral
position to 10 degrees; Active equal passive motion; generallzed pain with ROM;
Maneuven;^
(+) Yergason test; (+) Speed's test; +/- drap attn test; (+) Soprasplnatus pain with resistanoe; (+) Subscapular tendon
pain wdh resistance; (+) 4nfraspinatus pain with raelslenoe

LabJTest Resutts;

X-RAY INTERPRETATION, Radiographs: NON1= TODAY.

ASSESSMENT:

00067
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LoWB, Rpt/61'k W. o1/o1n9A6 3 of 3
Offlwmuwwm[ Visit
VisR Dele: Mon. Jan 30, 2006 04:30 pm
Provider. Jim 8wanson, MD
Locatloe: Bwanson OMmpaedic Swgmy & Sports Medtaine

^ Eieatronkaliy signed by provider on of/dOr2d08 PAfded on 01/30I2000 at 8:38 pm.
a40.9 Sprelns and strains ot shoulder and upper artn (Savere)

^q V43.61 Artiflolal joint replacement. Shoulder
DDx:

PLAN:

Spreins and strains of shoulder end upper arm

1'ESTSlPROCEDURES: Tests or prooedures ordered to be perfonned at the next visit I nGude: Shoulder X-ray - left - 2v
(/►-P and Y-soapuisf).

^ MED1CATlON6: (no ohange to ouneM medtcation n3gimen). (see today's med list). I reaxtmend continuing the fdfowin9
me d1a8Uon: Peroocet 5^225 mg, 1 -2 po 4 4-8 hours pm pain.. Narootio risks and preaauttons were discuesea.. Valium

^(as a muscle relaxam). Neumntin 300 mg T1D. Over-tha-counler ntedicairore reoommended indude IbJprofad, Tylenol
14 Extra Sbsngih or Tybnoi Arfhritis TID, G uoosambe and Ohotxtrokin, TopiCat erthtitis creams. Galcium.wllhaPrt D, snd

Muitivnamins. . We heid a lonp disa+ssien ssout the riska and benefNs of NSA1D%. We disbusssa the rAtenmallves !o ....
deatment,'as weA as the proper use aod monRortng of the medicetion. The patieht agrees toiesap me fnfoKried of asy •
suspecied side eftects. •••••• •••• ••••••
RECOMMENDATIONS given inciude: lae therapy, no worklschooi, Modify atdvliles as pain •^••, iimiled e^lvitle{WRt^

qq affected extremity, Home stretching imgram pnsWctlons were given), ROM progrem{OfBCenstjuetioq),,"man ••• •••
6qy exemises, Home susngtheniog proWam pnstruqions were given), and SLiNca FOR COMFGppfs•: ••• •••••

FOLLOW-UP: Schedule a foYrniwup visit tn 8 months. • '• •
HE CONTINUES TO BE COMPLETELY AND PFJZMANENTLY DISABLED. NOTHING HA^ Ch(A^iGEQ^lli+li^l
REGARD TO HIS EXAMINATION OR RECOMMENDATIONS. I HAVE ALLOWED HIM T DO VERY LiMIiED
ACTIVITIES AS HE CAN TOLERATE AROUND THE HOME. AND LIMITED HOME REPAIR AND IAiluN`qAi2E IS
WITHIN TiiOSE RESTRICTIONS. I FIND THE VIDEOTAPING OF THE PATIENT WHO HAS A LONG eTANDING
DISABILITY AS DOCUMENTED BY MULTIPLE PHYSICIANS TO BE REPREHENSIBLE AT BEST, AND SHOULD BE
PUNlSHED UNDER THE FULL LIMITS OF THE LAW. .
WORK; i do not recotnmend ever rehFnYng to wotk. .
CC: Patient's altomey, Ohlo BWC, Dr. BarkdoB

000F^q



DEC-22-2009 08:30 MAINSOURCE Rising Sun 8124383594 P.04

ORTHOPAEDIC SUITE
DEARBORN COUNTY HOSPITAL

0Jim Swanson, M.D. ^WRENC BURG, IN 47025
ORTHOPAEDIC SURGEON TELEPHONE (812) 537-8402

FAX (812) 537-8425

December 20, 2005

Mr. Scott Wolf
Weisser & Wolf, Attorneys At Law
Kroger Building
1014 Vine Street, Suite 1650
Cincinnati, OH 45202

RE: Mr. Robert Lowe
703 Ridge Ave.
Rising Sun, IN 47040

Claim No.: BWC 98-593871

Dear Mr. Wolf,

As you know, Mr. Lowe sustained an injury to his left shoulder in November
1998. He had undergone a left shoulder hemiarthroplasty, yet continues to have
shoulder pain due to the injury. With his condition, I recommend that he perform
stretching, strengthening and range of motion exercises at home, on a daily
basis. He may apply ice therapy and modify his activities as pain allows, but it is
recommended that he never return to work.

Sincerely,

Jin'r"anson, M.D.

JDS/mt

Cc: Mr. Robert Lowe

ADULT & PEDIATRIC CARE • FRACTURES • SPORTS MEDICINE • RECONSTRUCTIVE SURGERY
LASER SUR3ERY•HAND•JOfNTREPLACEMENT

0 Ird '6 19



WEISSER & WOLF
ATTORNEYS AT lAW

•, -•^^ .

" Q&B.A. BOARD CERTIFIED
SPECIALISTS IN OHIO
WORKERS' COMPENSATION

November 11, 2005

Gary E. Becker
Dinsmore & Shohl
255 E. Fifth St.
Suite 1900
Cinciluiati, OH 45202

KROGER BUILDING
1014 VINE STREET I SUITE 1650

CINCINNATI, OHIO 45202
(513) 721-3236

FAX (513) 72I-2733

RE: Ciqc'uwati, Inc. v. Lowe, et al.

Dear Mr. Becker:

MARK B. WEISSER «
SCOTT A. WOLF '
LISA M. CLARK

•« ALSO LICENSED'PO
PRACTICE LAW IN
KENTUCKY

Please be advised that I received your October 5, 2005 motion regarding Robert Lowe.
At this time, I am requesting a complete copy of your investigator's log/records or notes
indicating all of the days and hours in which this investigation took place both before and
after August 3, 2004.

If you have any questions, pleas feel free to contact me at (5 t 3)721-323b.

Sincerely,

Scott A. Wolf

SAW/je

^00070



November 9, 2005

Jirrt Ssvanson, M.D.
Orthopedic Suite
600 Wilson Creek Road
Lawrencsburg, IN 47025

Dear Dr. Swanson,

I'm writing to you to let you that Cincinnati Incorporated and their lawyers have hired an
individual to film me on tape. They did however film me as I was trying to cut my hedge
with a electrie trimmer which weighs four (4) lbs. And I was trying to stretch my arm
with the rake to brush off the clippings. They also filmed at the ATM getting money to
which 1 opened my car door with the left hand: Dr. Swanson just after I take pain
medicine I feet that I can do things I shouldn't and if 1 do then I suffer from, it. It's just
by habit that occurs and per the physical therapist, that I do occasional open my car door
with my left arm and hand. lt hurts to do so but I'm almost 60 years old and old habits
just don't go away. The therapists toid nte to left a (3) lb weight 10 lifts 3 times daily.
I have been accused of magnifying my injury or having had a miraculous recovery in
their words. You and the physical therapist have always told or tried to encourage me to
use my arm as much as possible, and when it hurts in doing anything stop at my
limitation. This may not be your exact wording but the thought is there. I have never
magnified my injury, I know that my pain tolerance is not iike other people but my injury
is real. I wanted to return to work, but Dr. Lim advised me to consider disabiLity. It was
hard to accept, I accepted it and now their telling me that I have faked my injury and I
know that 1 have not, nor would I ever do something like that. I do my thera•band
exercises every day, with the arm stretches that Rick and the other therapist taught me, it
helps sometimes to take some pain away and sometimes bring on more.

Just wanted to advise you of what they are doing to me, and on niy last visit, I forgot to
ask you about surgery on the nerves going down my arm to relieve some of my pain
going to my hand, You and Dr. Lim are the only two Doctors that have seen my shoulder
from the inside and I can't explain where my pain actually conies frnm, all I know that
the pain is real and they (Cincinnati Inc, and their Attomey) should feel my pain for a 24
houiperiod, I have tried to do what you told me to do and it's not to.their satisfaction.

Sin eiy

L{l.
obert w. Lowe

Christina Lowe for Robert Lowe

0OC71



November 9, 2005

Honorable Scott A. Wolf
Attomey At Law
Kroger Building
1014 Vine Street/Suite 1650
Cincinnati, Ohio 45202

Dear Mr. Wolf:

I am not feeling safc now and it's because of the stalking that Cincinnati Incorporated
and their Attorney have displayed on two or more occurrances. They have intentionally
followed me from my house to the ATM, in order to film me doing something that
doesn't agree to them. I have notified the local Police Chief, and he has expressed to me,
that he and his stafl'of Police Officers will be watching for anyoue on my street filming
myself or anyone because this is stalking a person or family.

Mr. Wolf 1 still believe I bave done nothing wrong to be treated by Mr. Becker as if I am
a liar and a fraud. I am truthful and do have probiems with chronic pain regardiess of Mr.
Becker and Dr. Bacevich's assumption of ine.

Please find a letter to Dr. Swanson explaining some of the things they filmed me doing
with the exception of they said I pushed my self-propelled lawn mower. I would hope
that there is a way that I could challenge Mr. Becker and or Cincinnati Incorporated in
litigation for these different times of intentional following me. I stand on your advice and
await confirmation from you.

Thanks very much

GV.
obert Lowe

Christitia Lowe for Robert Lowe

00072



November 4, 2005

Weisser & Wolf
Honorable Scott A. Wolf
Attorney At Law
Kroger Building
1014 Vine Street/Suite 1650
Cincinnati, Ohio 45202

Dear Mr. Wolf:

I am receipt of the letter from Cincinnati htcorporated Attorney and their observation
tape of me. I remember back at the time when it occurred ant I knew they filming down
the street, but I thought I was doing nothing.wrong. I cotitdn't furish the job-beoause
my shoulder was hurting so badly, this is why I told you that my friend cut my hedges.
he actually did finish them up. Also they have filmed me trinuning grass which is what
they say was a push mower. I don't own a pash mower, I have a self- propelled mower
because of limitations with my amt.

Dr. Swanson has encouraged me to try to move my arm and shoulder so that it won't
freeze up. The physical therapist has asked me to continue to try to lift a (3) pound
weight and stretch rubber hoses with different strengths to keep my arm from locking up
or freezing. I really don't care for them filming me without my permission as I do
nothing wrong and I have to get out of the house for mental ruasons. Should we go to
court , I would like to bring in rny hedge trirnmer and show the court that it actually
weighs (4) pounds. I worry now they might enter my home at a time when we are not at
home and place a camera in my home against my approval or my family's approval.

I have been encouraged to try to do the dishes, whiclr is very difficult to do and there are
lots of times I pass on it because of the constant pain. I'll admit to you that when under
the influance of the medicine I take, I try to do things that I can't then I suffer from do
that. I knew Cincinnati Incorporated would film me some day, as they have been know to
do this sort of thing with others. As for Dr. Bacevich, I believe he is one of the Doctors
that is paid by employer's to totally destroy a person who has a legitimate disability.

I am a Christian maa, I never asked for total Disability ever, I was told by Doctor Lim
that he seeu tuv shoulder from the inside, and that I should give up and accept disability.
I did just that and for mental reasons I can't live my life as a disabled person because I
have Cincinnati Incorporated taping me from distances in my otivn yard. I am very upset
and they have done this sort of thing, since my accident, 'rhey have told me that they
would get me come hell or high water. I have lived with their threats long enough and if
you have any attorney that can help me under a civil situation, please advise me and I wili
go that way. Also, Mr. Wolf, I have found out that they fired me j
I have learned that under federal law this cannot be done,

tst If
isSloN
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I have also been told that I have to walk (1) mile a day because of my Heart-by- pass
from my heart doctors, and that's another way they may film me. I really am upset and
its very depressing knowing that one cannot try to something without being filmed.
When I was awarded (PT`D) I didn't know that I would be followed as if I am committing
a fraudulent act. I did not inflate or magnify my disability, it is real and I am looking at
another surgery soon according to Dr. Swanson because of the spur growth around the
socket the prostesis sits in.

Thanks for your encouragement but they are out to get me, no matter the costs..

CLlRL Robert W. Lowe

:a'CktY;
.: " 61f",?lair^^
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BWC Bureau of Workers' Compensafion MOTION

Instructions:
This form is to be used by the injured worker or employer and/or their authorized representatives to request

a decision by the Bureau of Workers' Componsation or the Industrial Commission that cannot be accomplished
through any other form or application.

This form is NOT TO BE USED BY HEALTH CARE PROVIDERS OR IvIANAGED CARE
ORGANIZATIONS. Health Care Providers or Managed Care Organizations must use form C-9, Physician's
Report/Treannent Plan for Industrial Injury or Occupational Disease.

Proof must be subnritted with this fortn.
The applicant must mail a copy of the Motion to the opposite party and/or their authotized representative

and shall indicate that a oopy has been mailed by signing Certificate of Service below.

Fia;mznt Mr. Robert Lowe tafmNumbu: 98-593871
treetAddress:

703 Rid e Ave.
ity:

Rising Sun
tate:

Indiana
ip Code:

47046

This MOTION is a request to consider the followin : '•..^•
m 1o er r uests that the claimant's ertrtan.ent total disabili ty co ensation b'at inatoddG^.

fo new and chaneed circumstances that have occurred subsequent to the initial ettlep4hat show

In support of this MOTION, the following evidence is included: (identify affidavits, iagdippt reoords ar
other documents) • ,••••

....'

e is ca able of sustained remunerativ em lo ent. '•':" • .
...... •. ..
.....: ^...:.

emorandum of law in su o surveillance video of claimanand Bernard B. Bacevio ••••
D's Il14E reU9rt dated October 5 2005. ^••'

CERTIFICATE SERVICE: I certify that I have served a copy of this Motion on all parties
and representatŵ t4e claim.

Signed:
Injured

Date signed:

ker•' X Employer Authorized Representative CEOIAdministrator of Bureau

^
tiok ' Cf Wor ers ompensa no

Disiribution: Original - Claim File Copies - as needed
BWC-1208 (Rev. 10/21/98)
C-86

1195163,1

^....^...,.

^^7,5



INDUSTRIAL COMMISSION OF OFiIO

EMPLOYER'S MEMORANDUM IN
SUPPORT OF TERMINATION OF
CLAIMANT'S PERMANENT TOTAL
DISABILITY COMPENSATION

Claimant's Permanent Total Disability ("PTD") compensation should be terminated

because new and changed circumstances have occurred subsequent to the initial order which

able of engaging in sustained remunuIve..
demonstrate that Robert Lowe ("Claitrrant") is cap ...

la
.
ter

.
. H e

employment. Claimant was hired by Cincinnati, Inc., in 1989 as a Machine Assem̂ @.g
...

'c
...... , . ......... ......p^^ ,•^

injured at work on November 13, 1998 when a bushing pin fell out of a housi
*n& jerlWd

^w . . :.....
u pulled his shoulder to the side. This claim is allowed for strain/sprain left shdtltkeri rotatetDhff ^•^•....... • . .'

tear, and aggravation of pre-existing arthritis of left glenohumeral joint. Claimant und8hVGttt
. •..

several surgeries to his shoulder and filed his application for PTD compensation on Jantaary 29,

2003. On October 1, 2003, the Staff Hearing Officer granted ClaimanVs application for PTD

benefits, concluding that Claimant was unable to return to his former position of employment

and was incapable of engaging in any other sustained remunerative employment.

However, on August 3, 2004, Claimant was observed using a power mower which had to

be pushed and pulled and on June 25, 2005, he was observed using hedge clippers. The attached

surveillance video shows him using both arms to move the mower around trees and to use the

clippers. Furthermore, it shows him raking the debris from the top of bushes using both arms to

pull the clippers. There are also several instances where he picks up the hedge clippers with his

left ann.

Claimant: Robert Lowe

Employer: Cincinnati, Inc.

Claim No.: 98-593871

w¢

0 19ty, 76



Bernard B. Bacevich, M.D., who initially performed an 1MS on Claimant on April 30,

2003, reviewed the surveillance video and issued a report dated October 5, 2005, in which he

opines that the "video demonstrated that he had fnll normal motion of the shoulder in various

positions," that he is able to "perform light to medium work," and that he is "capable of sustained

of gainful sustained remunerative employment."

The Ohio Supreme Court has oonsistently ruled that payment of PTD benefits is

inappropriate when there is evidenoe that claimant is physically able "to do sustained

remunerative employment." State ex rel. Lawson v. Mondie Forge (2004), 104 Ohio St. 3d 39,
•.....

ative a
. .

E

.
ti

.
vity....2004 Ohio 6086, ¶16. Furthermore, "a claimant who performs sustained remuM •..

without pay demonstrates that he or she is capable of doing that same work f_bt^•t^rttuneration..
,• . . .

State ex. rel Schultz v. Indus. Comm.
(2002), 96 Ohio St.3d 27, 2002 Ohio 33I6. 161. .'^'tiVVlt3t

matters is whether claimant is medically capable of performing sustained rarnunerative work,

and capability is not dependent on the claimant's status as a current employee." State ya;;1.
.. .

Jerdo v. Pride Cast Metals, Inc. (2002), 95 Ohio St.3d 18, 19, 2002 Ohio 1491.

Ohio Revised Code § 4123.52 authorizes the Industrial Commission to exercise

continuing jurisdiction over an award of PTD compensation when new and changed

circnmstances occur "subsequent to the initial order."
State ex rel. Alesci v. Indus. Comm.

(2002), 97 Ohio St. 3d 210, 2002 Ohio 5932, ¶23. An example of a new and changed

circumstance includes "discovery of evidence subsequent to a PTD award that claimant is or can

engage in sustained remunerative employment." Id. at ¶25. When such circumstances occur,

the commission is entitled to reopen the prior award, terminate benefits, and declare an

overpayment. Id.

2

.••.•.• ....•'
.....

00077



The new and changed circumstances in this case mandate that the Industrial Commission

reopen Claimant's PTD award. The surveillance video and Dr. Bacevich's report constitute new

evidence of circumstances of changes that have occurred subsequent to Claimant's PTD award.

Dr. Bacevich states that Claimant "demonstrate[s] physical capabilities that [are] much different

than the findings" in his examination on April 30, 2003. He states that Claimant "has either had

a miraculous recovery between 4/30/03 and the first portion of the video dated 8/03/04 or that he

was demonstrating marked symptom magnification during [his] examination." He finds that

Claimant currently is able to "use his left arm for many activities which are fairly strenuous in
......

that he could use it for pushing and pulling a lawn mower and also use it in cut;yyg hedges and
. • • •.•••
...... ,

k " •••i e.ngaraus ••• . •. . .
k •The surveillance video and Dr. Bacevich's report demonstrate that ClM8ht is Fleazly

...... •

medically capable of performing sustained remunerative employment. Therefeis,.the employer
•.•^

requests the Industrial Commission exercise its continuing jurisdiction and issue an. qr^; r
.. .

terminating Claimant's PTD benefits, and declare an overpayment of benefits from August 3,

2004 forward.

Gai^t, Becker (0012716)
nsmore & Shohl LLP

1900 Chemed Center
255 East Fifth Street
Cincinnati, Ohio 45202
Telephone: (513) 977-8179
Counsel for Employer

3



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served via U.S. mail upon

the following this h day of October, 2005:

Lisa Clark, Esq.
1014 Vine Street
Suite 1650
Cincinnati, Ohio 45202
Telephone: (513) 721-3236
Counsel for Claimant

mitted^- ^ ....•:.

.....

....' .••..•
•• .•.• .

/

• . ......
•..'.i '..

• . •.u.•• •.•.•.

...••
• .'
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INDEPENDENT IIEDICAL SPECIALIST•EXAMS
3830-C-WOODBRIDGEBLUD.. (513)942'-1904" FAiRFIELD,AH.450i4

W00I)BRIDGEPROFESSIONAL PARK FAX: (5,13) 4A2-2312 .

•BERNARD B; BACEVICH, IVLD; i

October 5,,2005^ . r'

Gaiy E. Becker, Attortiey
Dinsmore & Shohl; I.LP :'

'.° `255'East Fiftli Street Suite ,I900.:
;Cincinnati, Ohio 452024720c'.

M. . Robertlmwe. . ' .••:•^ .. ,_:.:.,

.!M

_ . . . . . . ^. ... -..
Ihad'utitially performedan Iiidependent'Ivledical Examinatioaon Robert Lowe on Apii130; 2bb3 apd
fiave now been sent a videotape-of Robeit Lowedated'08/0,3/04 _and 06/25105. 'My revieiv,of the'.
videotape shows that on 08/03/04 he'was=at an ATM machine and then'walkedoveitohis car but
could eaaily open and dose.tlfedoor using hi§ leftarm. The tape tlien showedhiin usingc:po.vier
mowei whic}i had fo be pushed and pulled and he was using tlus with botharms; again wtthout. any
visible signs ofdifficulty iriusing his arms.. He would push and pull this repetitively, move it around
'trees;'andpot`show;anyevidepceof difficulty-. Attime.s he:would;use`a single'arm'andpull the.
inover.backwards'withhis right.arm;but he-would.be swinging'his;left arm again without any..,..,
ev dence'of difficulty At the end.of the gra's,s cutting sessioti fie, did Qut his tnower away.in to a,-`
qarage area, He'appeared to be very hot and'sweaty:' The video ended when he walked up and was
talking with an older man and went down to sit on a porch The neat section ot.the video wa.s trom
06/25/05. when it begins with him picking up; a liedge clipper with his'left. arm and not showing any,
signs of difficulty: .The video; at times; would show him using the hedge cutter with his nght.aazin and'

other timeshe would use it in bdth atms:. He would thenuse'a rake to clear,the debris fromthe top

ofthe bushes. He would•have his riglit arm'atthe proxuital part of the handle and his'left;arm dowri';

lower'and would be'pulling:baekwards.guite forcefiilly and vigoiouslp aiid; again this,showed no
evidence of any difficulty or pain. During these maneu'vers'his.left arm would be raised forward to
the 90-degee position. Atother times; he was seen holding the tnmmer in tps left arm usmg the rake :
in.his right arm'to.scrape offthe cuttings and:other times he would use both.arms on the rake.`There •
were several episodes where he bould.easily pick up the hedge clippers with,hisleft arm. D'uring all:,

QaimNot98 s9387;i,(^gC97=589228; ' :.::.. -
L19830-22; L2018+2d4^ ., ,,; ^:. ^: _: - ••: ,
Date of Injury: ilJ1S1$$" •:. •:: ; : ,•••••.•.

ADDENDUM REPORT'

, .• ^
...:..

. •- . ... • •,
;: •.:.::''• '.:....`::..•. •. . .°. ....

.:..:: . ; . . . .•

Dear Mr. Becker: : ^•••' : ..
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The Industrlal Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 97-585228
M0-ACC-SI-COV

PCN: 2033251 Robert W. Lowe

DINSMORE & SHOHL
255 E. FIFTH ST.

ClaimsHeard: 98-593871

1900 CHEMED CENTER ^•°•-^ 120D
CINCINNATI OH 45202 1'w v

L SHOHL

L19830-22
L201624-22
97-585228

Date of Injury: 11/04/1997 Risk Number: 20603333-0

Request For Reconsideration.filed by Employer on 10/22/2003.
Issue: 1) Continuing Jurisdiction PursuantTo Ohio Revised Code 4123.52

2) Permanent Total Disability

The Request for Reconsideration filed 10/22/2003, by the Employer from the
findings mailed 10/08/2003, is denied for the reason that the request fails
to meet the criteria ofIndustrial Commission Resolution No. R98-1-3 Dated
May 6, 1998.

Typed By: JH/kd
Date^Typed: 12/04/2003

The above findings and order was approved and:confirmed by the majority of
the members. .. . . .

William E. Thompson.. YES PatNick<J.Gannon YES
Chairperson . .. ...^Commissioner . . .

NOT PRESENT

Donna Owens
Commissioner

Findings

ATTESTED TO BY:

kd/ncc s

YES



The Industrial Commission of Ohio

RECORD OF PROCEEDINGS
Claim Number: 97-585228

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

97-585228
Robert W- Lowe
703 Ridge Ave
Rising Sun IN 47040

ID No: 20238-91
Dinsmore & Shohl
255 E. Fifth St.
1900 Chemed Center
Cincinnati OH 45202

BWC, LAW DIRECTOR

(ICRECON2 - Commission Recon0enied/Clerical Error 5/01)

Risk No: 20003333-0
Cincinnati, Inc
Main Office
7420 Kilby Rd
Harrison OH 45030

ID No: 120-80
***Frank 6ates Service Co"**
PO Box 182364
Columbus OH 43218-2364

kd/ncc. s



BEFORE THE INDUSTRIAL COMMISSION OF OHIO

Claimant: Robert Lowe

Employer: Cincinnati, Inc. Employer, Cincinnati, Inc.'s,
Motion for Reconsideration

Claim No.: 98-593871

The employer, Cincinnati, Inc., hereby requests reconsideration by the Industrial

Commission of the Staff Hearing Officer's order awarding permanent total disabiGty (PTD)

in the captioned workers' compensation claim. The employer's request for reconsideration is

made pursuant to Industrial Commission resolution R98-1-03, and is based upon clear

mistakes of fact and law contained in the Staff Hearing Officer's order. For the Indusjriaji^-
.a :

' .a .,
Commission's convenience, the Staff Hearing Officer's order is attached hereto- Ttiis;4der;

was mailed October 8, 2003, and was received by the employer October 10, 2003.

BACRGROUND -^ 1%)
c3 c.1

This claini involves a left shoulder injury which Mt. Lowe sustained ono mb.^

13, 1998. The claim has previously been recognized for sprain/strain left shoulder; rotator

. cuff tear; and a99 avation of pre-existing arthritis of left glenohumeral joint. The claimant

also has significant medical conditions unrelated to the industtial injury consisting of serious

heart problems which required double bypass surgery in 1996 and depression which the

claimant testified at the hearing begaa after his bypass surgery.

MEDICAL ANALI SIS

The Staff Hearing Officer discussed three medical opinions in her PTD order. Dr.

Steven Wunder examined the claimant at the request of the Industriat Conunission, and

issued a report dated May 15, 2003 (copy attached). Dr. Wunder assessed a 27% whole



person impairment and found that, when considering the allowed condidons, the claimant

remained capable of performing sedentary to hght work, mainly mth use of his dominant,

uninjured right arm. Dr. Wunder also noted that conditions unrelated to the workers'

compensation claim, namely the coronary artery disease and severe anxiety/depression,

might affect the claimant's ability to work. Based upon the allowed conditions, however, he

found Mr. Lowe capable of employment

The Staff Heaxing Officer next discussed the independent medical examination

report of Bernard Bacevich, M.D. dated April 30, 2003 (copy attached). Dr. Bacevich

assessed a 28% whole person impairment, and likewise concluded that the claimant remains

capable of sustained remunerative employment. Dr. Bacevich recommended thaE'Mr;,Io

perform sedentary work, again using his dominant, uninjured right arm. Dr. B^^vitl3 al^-Z

noted in the "occupational history" portion of his report:

Last year he attempted to do a security job positlon at Argosy
Casino but he states that the standing and walking caused him
to have left shoulder pain. Picking up bags of chips with the
right arm also caused left shoulder pain and then he had
problems with swelling of his right lower leg and anlde
where he had previous cardiac bypass surgery. In
addition, the smoky environment was bothersome and
with his cardiac condition he wanted to avoid such a
smoke environment:

The final report discussed by the Staff Hearing Officer was the office note of the

claimant's treating physician, Dr. James Swanson, dated September 27, 2002 (copy attached).

That office note was cited by the Staff Hearing Officer as the basis for her decision. In

reaGty, however, Dr. Swanson assesses an even lower whole person impairment of only 17%,



and provides no analysis whatsoever of the restrictions which would be required by virtue of

the allowed conditions.

VOCATIONAL ANALYSIS

The claimant's vocational profile is quite favorable. As detailed on claimant's PTD

application, he possesses a 12th grade education, as well as experience in the United States

Air Fotce as an Administrative Specialist. In addition, the claimant's employment at

Cincinnati, Inc. was a skilled position as a machine assembler. As detailed in the claimant's

Vocational Questionnaire, in this position he built machines based upon blueprints. Other

pertinent vocational history included work as a plastic exttusion machine operator, as well as

a quality control inspector. Moreover, Mr- Lowe is only 57 years old.

The Industrial Commission vocational review was performed by Nancy Borgeson,

Ph.D. whose report is attached. Based upon Dr. Wunder's Industrial Commissio4"spesiali$

examination report, Dr. Botgeson opined that the claimant was capable of ^orCu^g `v

positions such as order clerk, charge account clerk, film inspector, cashiet, inforn9tion cle#,
7a
_'=

surveillance system monitor, checker and receptionist.

The report of vocational expert Howard Caston, Ph.D. dated May 18, ^1200

attached) is even more explicit. Dr. Caston administered testing which demonsteated that

the claimant functions at a college level in both reading and spelling, and at a high school

graduate level in arithmetic. Dr. Caston found the claimant capable of performing jobs such

as telephone answering, tnessage taking, file clerk and security systems monitor. He attached

to his report expGcit examples of such jobs wliich had been advertised in the local

newspapers.

3
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ANALYSIs OF EVIDENCE

The Staff Hearing Officer's order is legally incorrect because she fails to apply the

correct legal standard. In order to obtain PTD benefits, it is incumbent upon the claimant to

establish by a preponderance of the evidence that he is permanendy and totally disabled, and

that his inabiGty to work is causally related to the allowed conditions in his claim. O.A.C.

4121-3-34(D)(3). PTD compensation "should be reserved for the most severely disabled

workers and should be allowed only when there is no possibility for reemployment." State,

ex rel. B.F Goodrich Co. v. Indur. Comm. (1995);73 Ohio St.3d 525. Even the ability to do part-

time work precludes an award of PTD benefits. State, ex rel. Underwood v. Indur. Comm. (2001),

93 Ohio St.3d 249.

The Ohio Supreme Court has commented:

We view permanent total disability compensation " as
compensation of last resort, to be awarded only when all
reasonable avenues of accomplishing a return to sustained
remunerative employment have failed. As such, it is not
unreasonable to expect a claimant to participate in return-to-
work efforts to the best of his or her abilities or to take the
initiative to approve re-employment potential.

State, ex rel IYlilson v. Indur. Comm. (1997), 80 Ohio St.3d 250.

,f

r
.,,
^

The Staff Hearing Officer's analysis fails to meet this stringent standard. In this

claim, we have a gentleman with a high school degree; with a skilled employment history;

with the ability to read and spell at a college level and to perform arithmeric at a high school

level; with an impairment ranging between 17%-29° o based upon allowed conditions limlted

exclusively to the left shoulder. Certainly, within those parameters, sustained remunerative

employment is available to the claimant. The key issue which the Staff Hearing Officer



failed to adequately address is the fact that the claimant did, in fact, return to work within the

last year as a security guard at the Argosy Casino. The Staff Heating Officer notes that the

claimant stated that he was unable to continue performing that job after approximately 90

days due to the walking required. It should be recalled that this issue was expGcitly

addressed in the report of Dr. Bacevich wherein he indicated that the walking in that job

caused swelling of the claimant's right lower leg and ankle where he had previously

undergone surgery in connection with this cardiac bypass. In additi.on, the smoky

environment of the casino wasproblematic for his heart condition.

The claimant s work at the casino in 2002 proves the point made by the vocational

assessors, Drs. Caston and Borgeson, as well as by Drs. Bacevich and Wunder: Mr. Lowe is

fully capable of working in a sedentary position with the use of his dominant right arm. The

vocational experts, Drs. Borgeson and Caston, identified several specific examplq^s of such

positions. Nowhete in the record is there any proof that the claimant is in'Gapa^e

performing any of the jobs identified by Drs. Borgeson and Caston. The Staif tqarie"ig
c'

"iti l iOff ' f il dd thid caicer s or er a s to a ress s cr ssue.

Moreover, to the extent that Mr. Lowe was unable to continue perf^

security guard position at Argosy Casino, it was mainly due to problems unrelated to the

allowed conditions in his claiin. In particular, the walking required in that position caused

swelling in his leg due to his pre-existing cardiac bypass. Likewise, the smoky environment

was likewise problematic due to his heart condiuon. The claimant's heart condition has

nothing whatsoever to do with the allowed conditions in this claim. It is axiomatic that PTD

0 "%6A o



compensation cannot be awarded based upon non-allowed conditions. State, ex reL f.Piaddle v.

Indur. Comm. (1993), 67 Ohio St.3d 452).

Overall, a careful review of the evidence in this claim estabGshes that Mr. Lowe was

and is capable of returning to sustained remunerative employment, but failed in his effort to

return to work as a casino security guard due to the walking required in that position, as well

as the smoky environment. Those issues were problematic not due to the allowed left

shoulder condition, but rather to the claimant s pre-existing heart problems- Based upon the

claimant's excellent vocauo'tial profite, he would clearly be capable of performing a security

position with less walking, and which was not in a smoky environment. This is exactly the

position (surveillance moni.tor) identifled by the vocational experts. As such, the employer,

Cincinnati, Inc., respectfully requests that the Industrial Conunission grant reconsideration

of the Staff Hearing Officers order.

Respectfully submitted,

('1

f7

Gary E. Becker, Esq
Brian P. Perry, Esq.
Dinsmore & Shohl LLP
1900 Cheined Center
255 East Fifth Street
Cincinnati, OH 45202
(513) 977-8200

Attorneys for Employer,
Cincinnati, Inc.



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing has been served upon

Scott A. Wolf, Esq., Attorney for Claimant, 1014 Vine Street, Suite 1650, Cincinnati, Ohio

45202, by ordinary US Mail, postage pre-paid, this day of Octobet, 2003.

() 0 '9 1-



'ILe Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871 Claims Heard: 98-593871
LT-ACC-SI-COV

PCN: 2030311 Robert W. Lowe L19830-22 - Ref
L201624-22 - Ref
97-585228 - Ref

ROBERT W. LOWE
703 RIDGE AVE
RISING SUN IN 47040

Date of Injury: 11/13/1998 Risk Number: 20003333-0

CaRRECTED ORDER

On October 28, 2003, the.in,iured.wor,ker requested a correction of the Staff
Hearing Officer order dated 10/01/2003.

The in,lured worker contends that the Staff Hearing Officer order contains a
clerical error in that it ordered the payment of permanent total disability
compensation beginning 09/27/2003 instead of 09/27/2002.

After reviewing the claim file, the Staff Hearing Officer finds that there
was a clerical error in the order. Therefore, the injured worker's request
for a corrected order is granted.

Pursuant to the continuing provision of ORC 4123.52 the Staff Hearing
Officer order is corrected as follows:

Permanent Total Disability Compensation is ordered paid beginning
09/27/2002, based on the medical report of Dr. Swanson dated 09/27/200Z.

In all other respects, the Staff Hearing Officer order dated 10/01/2003
remains as originally published.

Typed By: th
Date Typed: 10/01/2003 Lisa/Grosse
Date Corrected: 11/04/2003 . Staff Hearing Officer
Date Received: 02/04/2003
Corrected: 10/06/2003
Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871
Robert W. Lowe
703 Ridge Ave
Rising Sun IN 47040

Risk No: 20003333-0
Cincinnati, Inc
Ma'n Office
7420 Kilby Rd
Harrison OH 45030

ID No: 14402-90
Scott A. Wolf
1014 Vine St Ste 1650
Cincinnati OH 45202

ID No: 120-80
*"*Frank Gates Service Co***
P0 Box 182364
Columbus OH 43218-2364

^ j^ (^^ Page 1 th/th



The IndustYinl Commi&Aon of Ohio

RECORD OF PROCEEDIN.GS
Claim Number: 98-593871

10 No: 20238-91
Dinsmore & Shohl
255 E_ Fifth St.
1900 Chemed Center
Cincinnati OH 45202

ID Ho; 4000-05
***BWC - DWRF Section***
30 West Spring Street
Level 10
Columbus OH 43266-0581

BWC, LAW DIRECTOR

(PTDGRANT - PTD Grant - Rev. 2/02)

Page 2 th/th.,
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Oct 28.03 10:55a LflW OFFICES OF SUITE 1650 [5131721-2733

The Iudilstrlal Commission of Obio

RECORD OF PROCEEDINGS

p.3

Claim Number:

PCN: 2030311

98-593871 Claims Heard: 98-593871
LT-ACC-SI-COV
Robert W. Lowe L19830-22 - Ref

L201624-22 - Ref
97-585228 - Ref

SCOTT A. WOLF
1014 VINE ST STE 1650
CINCINNATION 45202

Date of Injury: 11/13/1998 Risk Number: 20003333-0

This matter was heard on 10/01/2003, before Staff Hearing Officer Lisa
,Grosse, pursuant to the provisions of OhivRe.vised Code Section
4121.35(B)(1) on:

IC-2 App For Compensation Of Permanent Total Disability filed by Injured
Worker on 01/29/2003.
Issue: 1) Permanent Total Disability

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau afWorkers'
Compensation not less than 14 days prior to this date, and the following
were preseht at the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured.Worker; Wolf
APPEARANCE FOR THE EMPLOYER: Perry
APPEARANCE FOR THE ADMINISTRATOR: n/a

It is the finding of the Staff Hearing Officer that this claim has been
allowed for: STRAIN/SPRAIN LEFT S110ULDER ROTATOR CUFF TEAR; AGGRAVATION
OF PRE-E%ISTING ARTtItITIS OF LEFT GLENONUMERAL JOINTS.

After full consideration of the issue it is the order of the Staff Hearing
Officer that the Application filed O1/29/2003, for Permanent and Total
Disability Compensation, be granted to the following extent:

Permanent and total disability compensation is hereby awarded from
09/Z7/2003 (less any compensation which may have been previously awarded
from said date) and to continue without suspension unless future facts or
circumstances should warrant the stopping of the award; and that payment be
made pursuant to Ohio Revised Code Section 4123.5B(A).

The injured worker was examined by Dr. Wurder at the request of the
Industrial Commission with respect to the allowed orthopedic conditions in
Lhe claim. Dr. Wunder opined that the injured worker has reached maximum
medical improvement and has a resulting 27% whole person permanent
impairment. Dr. Wunder completed a physical strength rating form which he
attached to his medical report wherein he indicated that che injured worker
is capable of physical work activity at a sedentary level.

The employer submitted the medical report of Dr. Bacevich for
consideration. Dr. Bacevich essentially agreed with the opinion of Dr.
Wunder and opined that the injured worker has a 28% whole person permanent
impairment considering the allowed conditions. He also opined that the
injured worker would be capable of performing sedentary employment provided
that he not perform any work activity with the left upper extremity.

The injured worker testified at hearing that he continues to suffer from
pain despite four surgical procedures on his left shoulder. The injured

^^flrqPage ^ . .. [h/thad
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The Iudustrial Cummission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 98-593871

worker testified that the pain that he experiences is so severe that it
interferes with his ability to ambulate as we11 as his ability to
concentrate. The injured worker further testified that he is unable to
take care of his activities of daily livingand needs help from his wife in
dressing and feeding. The injured worker further testified that he
attempted a return to work in July, 2002 as a security guard, but was
unable to continue to perform the job duties as a result of his difficulty
with walking and pain.

The injured worker submitted the office notes of his treating,physician,
Dr. Swanson, for consideration. Dr. Swanson opined on 09/27/2002 that the
injured worker is unable to perform employment as a result of the allowed
conditions.

The Staff Hearing orficer finds that the injured worker is unable to return
to his former position of employment and is incapable of engaging in any
other form of sustained remunerative employment considering the severity of
his medical impairmentin combination..with the.resulting„pain from which he
suffers as a result of the allowed conditions. Therefore, the injured
worker's application for permanent and total disability compensation is
granted.

This order is based on the office note of Dr. Swanson dated 09/27/2002 and
the injured worker's testimony at hearing.

Typed By: th
Date Typed: 10/01/2003 Lisa Grosse
Date Received: 02/04/2003 Staff Hearing Officer
Corrected: 10/06/2003
Findings Mailed: 10/08/2003

tia^ aPY sunAfnb tn ctein Illc.

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

98-593871
Robert W. Lowe
703 Ridge Ave
Rising Sun IN 47040

Risk No: 20003333-0
Cincinnati, Inc
Main Office
7420 Kilby Rd
Harrison OH 45030

ID No: 14402-90
Scott A. Wolf
1014 Vine St Ste 1550
Cincinnati OH 45202

IO No: 120-80
'**Frank Gates Service Co`
PO Box 182364
Cclumbus OH 43218-2364

p.4

ID No; 20238-91
Dinsmore & Shohl
255 E. Fifth St.
1900 Chemed Center
Cincinnati OH 45202

ID No: 4000-05
"**BWC - DWRF Section'
30 West Spring Street
Level 10
Columbus OH 43266-0581
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BORGESON AND ASSOCIATES .
28000 Bassett Road, Westlake, Ohio 44145

(440) 892-9152: (440) 892-5113

EMPLOYABILITY ASSESSMENT TO
THE INDUSTRIAL COMMISSION Ti kt,IT

EMPLOYER
INTRODUCTORY INFORMATION:

Cla.imant Name: r Ijdbert W. Lowe
Claim Number: 08-593 871
Date of Birth: 1/1/46
Age: 57

ClAIMAMlT RE?
EMPLOYER. REP.

BY
DAi--.^

ICO Age Category: Person of Middle Age
Date of Last Employment: 9/7/02
AIlowed Conditions: Strain/sprain left shoulder; rotator cuff tear.

Aggravation of pre-existing artbritis of left
glenohumeral joints.

II. EMPLOYABILITY OPINIONS

ques. Based on your separate consideration ofreviewed medical and psychological
opinions regarding functtonal limitations which arise from the allowed conditions,
identify occupations which the cklunant may reasonably be expected to perform,
(A) immediately and/or (B) following appropriate academic remediation, or brief
skill training.

ans. RESIDUAL FUNCTIONAL CAPACITIES - EMPLOYMENT OPTIONS

1) Dr. S. Wunder, PM&R 5/03
- Claimant could do sedentary

to light work using the right arm
only. He could use the left arm
for no more than 3 pounds
lifling and as a helper.

Clafma.nt has a 27%
impairment of the whole person.

IA) Order Clerk, food & bev. #209567014
Cbarge Account Clerk #205367014
inspector,film #726684050
Cashier 1192114620 10
Infomiation Clerk #237367018
Surveillance System Monitor

#379367010

1 B) With brief training:
Clerk, general #209562010
Referral and Information Aide

#237367042
Checker#209687022
Receptionist #237367038

Lowe
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Gate Guard #372667030
Sales Clerk #290447014

2) Dr. M. Meyn, Orthopedics 4/02 2A) Not capable of employment.
- Claimant has an impaument

of the left shoulder which causes
him to be totally disabled at the
present time. He can do nothing
with the left shoulder that
doesn't cause pain. Even waIIting
is painful because of the movement
it causes to the left arm. His
shoulder wiIl probably never be
without pain.

3) J. Swensen, Orthopedics 9/2702 3A) Not capable of employment.
- Claunant's shoulder continues to

be painfW and stifPdespite
arthroplasty. I do not recommend
he ever return to work.

- Inypairment is 17% of the whole
person.

III. EFFECTS OF OTHER EMPLOYABILITY FACTORS

1.
ques. How, if at all, do the claimant's age, education, work history or other factors

(physical, psychological and sociological) effact his abifity to meet basic demands
of entry level occupations?

ans_ Age: Not necessarily a factor. Claimant is a person of Middle
Age at 57.

Education: Not a factor. Claimant completed high school.

Work History: Not necessarily a factor. Claimant has experience
in several factory jobs. He might have difficulty adjusting to
office or service work settings.

Other: Claimant still complains of severe pain in his left shoulder.
He also reports numbness and tingling of the left arm
He has had at least four surgeries on the left shoulder
He claims he is unable to use the left arm except for minimal
support. Medical history includes a coronary bypass in
1996, coronary artery disease, anxiety and depression. His

Lowe 2



wife helps him witli activites of daily living. He states he
bas participated in rehabilitation services off and on for
three years.

2.
ques. Does your review of background data indicate whether the claimant may

reasonably develop acadeniic or other skHls required to perform entry level
Sedentary or Lightjobs7

ans. There is no basis in the file for finding the ciaimant incapablee in this regard.

3.
ques. Are there significant issues regarding potential enrployability limitations or

strengths which you wish to call to the SHO's attention?

ans. Claimant is receiving Social Security Disability benefits since 9/02. He also
receives a pension from the V.A. Tbese benefits could be disincentives to work
return at this time.

IV. EMPLOYABILITY ASSESSMENT DATABASE

A. DOCUMENTS REVIEWED:

Reporter Dat&

S. Wunder, M.D., PM&R 5/15/03
L. Porter, Clainvs Examiner 1/23/03

Claiunant 1/16/03
J. Swensery M.D., Orthopedics 9/27/02
M. Meyn, Jr., M.D., Orthopedics 4/5/02

B. WORK HISTORY:

Type of Report

ICO Specialist Report
Statement of Facts re.
Application for PTD.
Application for PTD.
Report ofOffce Visit
Letter to Gateway Inc.

Machine Builder 600281022 Skilled Medium 1/88-9/02

Extruder Operator 557382010 Skilled Medium 10/72-9/88

Quality Contzol
Inspector, glass

579367010 Semi-skilled Light 6/69-7/72

C. EDUCATIONAL HISTORY:

Lowe
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0

D.

E.

Highest Grade Completed: 12th
Date of Last Attendance: 1963
High School Graduate: Yes
GED: No
Vocational Training: On-the-job
ICO Educational Classification: High School

TESTED APTITUDES AND ACADEMIC ABILITIES:

There is no academic or aptitude testing reports in the file.

1ISDOI. Level

(R) Reasoning liigh School 4
(M) Math High School 4
(L) Language 7-8 3

ADJUSTED WORKER TRAIT PROFILE:

General Educational Development: (GEI))

C,rade Level

Aptitudes: i1_SDOLS.evel
l

Kev for a£'ng An i rd .s
S Top 10%

2 AA
3 A
4 BA
5 N

Rating

Above Average
Average
Below Average
Bottom 10%

USDOL Level

(G) General Learning Ability A 3
(V) Verbal Aptitude A 3
(N) Numerical Aptitude A 3
(S) Spatial Aptitude AA 2
(P) Form Perception A 3
(Q) Clerical Perception BA 4
(K) Motor Coordination A 3
(F) Finger Dexterity A 3
(M) Manual Dexterity A 3
(E) Eye/Hand/Foot Coordination N 5
(C) Color Discriulmation N 5

Temperaments Demonstrated During Work History

- Varied duties, changing tasks often

Lowe
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- Making judgments and decisions
- Doing precise work, to close tolerances

E. RATIONALE FOR ADJUSTING WORKER TRAIT PROFILE

The Worker Trait Profile above bas not been adjusted.

Nancy J. Borgeson, Ph.D. CRC., ABVE
L9,4. 4t3vtF-,

EmployabiIity As or S' re and Date Printed Name

Lowe 5
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Case
Managemernt
Associates

P .-0 1

513-677-3038 * Faz: 583-0910
8260 Ctreek Wooda Place • Mainevillo, Ohio 45039

EMPLOYABILITY ASSESSMENT

Ciaimant: Robert Lowe
Giaim Numbars: 98-593871(Ref:97-585228;L19830-22;1201824-22)
Age: 57 years old
IOC Category Person of Middle Age
Date of Evaluatlon: 07/03/03
Evaluator: Penny Carr

AI.LOwE} CO+IDITIONS: 98-593871(11/13/98) Strain/sprain left shoulder and rotator
cuff tear; aggravat[on of pre-existing atthritis of the left glenohumeraf joint.

INIRQDU ION;
Thls evaluation was prepared for the purpose of assessing the

employability potential of Mr. Robert Lowe

The foifowing documents were used In the preparation of this report: the 04/30/03
Independent Medtcal Speciaiist Exam of Dr. Bemard BaceAch; the 05(15/03 report of Dr.
Ron Koppenheffer; the 9/27/02 report of Dr. J(m Swanson ; the Application for
Permanent and Total Oisability and an Interview and testing with this vocational expert on
7t02/03.

EDU['.A7ION
... ....

Mr. Lowe reports that he left school in the 12'" grade In 1963 In ormf ln joirstfle•.
United States Air Force. He received a GED through the service. He worl^^an ^^ •
administratlve speciafist but was given no specific training for this job. HakAu:had ao

. .additional education orskilis train€ng.
I ..••. ♦

......

1969-1972 Insuector/Tester for Thatcher Glass

..• . ......• .. .
•

..••.. '

• . ♦....
The dalmant worked in a factory performing quailty control on.the
glass and the shipping cartons. He was able to perform simple "
alkallnity testing and used thickness gages. He wrote simpie test
reports but he mainly used check-lists. He Hfted packed cartons
weighing up to 50 pounds, This work was perforrned at a Medium
physical demand level and is considered $emiskiited.
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Robert Lowe
Page 2
1972-I48& Plastic EMti7 on MIIchinQ QtTerator fcx Cepwnic rndustries.

The daimant was nrsponsibte for adjusting and operating a plastics
eztrvslon machine, tfe was responsible for reading customer
specifhxtions. He dld this job standing wtth frequent IifCing and
bending to load the machine with raw matedais. The IC-2 is in error
as It indicates he did sitting of 6 hours per day. This work was
performed at a MWtum hysicaE demand level and is cnnstdered
sam{sidw,

1/89-11/98 iNadhine Assember
The daimant helped to buiid large laser maones that would be used
In heavy indusb.y. He used grinders, boring equipme.nt and cartxtng
machines to assure parts of requtred thickne:9s. He was required to
read bkmprtnts and test the assembled msadNne for aecuracy. This
work performed at a MZWM physkai demand tevel and is oonsiden+d
SgMl^kflled,

HISTORY OF IN7tJ1tY:
Mr. Lowe was In1ured at his job on November 13,1998 when he trr#ed to piace a pin in a

housing but it fell out inJuring his shoulder. He had a total of four surgical procedures by
f7r. finramn voithncd aarrns4 He then had a takai shoukiQr rapiacemant by Cv. Urn in
August of 2001. aespite all these procedures, he has not had rettef of his pain. Thme was

a 9ro deal [af ieR No daffmr, nrhkt hm nnt ttmiM nmrMt< r^ilnn t!>P Intrnir
i . . .,_

thexapy and continues to do horne exerc4ses prescrlbed for him. Mr. lowe's lelt shouider is
notiaeabty small and bwer than his right shouider. He has no strength and very IlmHed
voluntary movement of the shoulder and arm. Doctors have suggest removal of the am
or total fusion of the shoulder joint as possible ways to relieve the pain. He Is reiuctannK3
have these radical surgeries due to the lack of success of previous surge^:_. .••.•.

Mr. Lowe aktempted to retum to work {n 1999. He was supposed to f^yg^ light4f*
job but the company was not able to arrange that, so they retumed him.tohir regular jpb.
He was required to iMt 50 pounds or more. He was onty able to work for,43:4pie oT'wWcs
before the pain became too Intense to continue, Last year he attempted to work as,a•. •.
securiEy guard at the Argosy Casino. He was not required to do any liftirig,*1Fie stanUfnd
and waiking caused him to have left shoulder pain so ksYensa that he w& trXab9e tp,,,
focus on his work and had to take addltional pain medication. If he take's less medi'ratkuS,
the pain becomes overwhelming. He was onfy able to maintain the job for a coupip•
months. He mLcsed many days of work.

Mr. Lowe has not been contacted about vocattonai rehabiiitation by his MCO or the
Industriei Commission. His age and chronic dlsabiilty would make him a poor candidate for
vocationai rehabiiitation services.

He has complained of constant, very Intense left shoulder pain. His physkJans have
done aB they can and have given him iittle hope of itnprvvement. The ciaimant has
become depressed about his situation.

...... .....'

.....
^..
......
..... . .
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IrNIKi C Lowe

Page 3

In additton to the shoulder pairt ft Mr. E.owe desrlbas that he has numbnm going
frcm ft top of his shouk9er down ft arm to the 31" , 4w and 5M' fin9er. pue to pain and
depresslon, he takes the foilowing medlcatton daity: Celexa 40mg, 8cnspar 60 mg. da#y and
'l'a tablet 4 times a day, Percocet 325mg tablets 3 times a day, Neunordn 300mgs. 3 times
and vallum 10 mg before bed for sieeis. The medfttta ► is hetpful In re[Neving pain but
causes him to have " brain fog" and to be drowsy and fqrgeltul.

Mr. Lowe relabe that as a result of his shoulder and arm pain, he Is
very functionaliy Itmited In his activities. The left arm is funttionaliy usetess for any
acftvity. He keeps the left thumb tucked Into the waistband of his pants as much as
pOssEbie. This supports the arm and keeps It close to his body for protection. Any bumping
of the shou4der or upper arm is excxuc9atinqiy patnfu[. He avokis cxowded plaaes Uke
baA-games and communft.y events where hts arm might be bumped. He !s able to sit far
about 10 mEnutes bqfore his shoulder and atm5 beaome painfui and stifF and he needs to
move around. He is able to stand for abaut 10 minutes. Any iiRing Is done with his right
handiarm onryr so that is Nm(red to about s pands. He is not able to do repetltive rdttng of
any weight. ihe dakhatt shlfted and moved constantly during our one haur lntervAew. He
totok 3 breaks to stand and waNc into the haN. He rubhed hts arm and S"tched hts
shoukier to nefeve the pain. He sekiom drh+es as he Is only abie to hotd the wheet wtth the
right hand. He can walk uc miie. He tries to waik every day for exerdse.
Mr. Lowe states twisting, turning movements of the upper torso exaggerate ft shoulder
pain . M'or+enlent of the upper extremities such as readtanlg or graWng even
with the dght hand causes movement aW pain of there left shoukter reon.
He 4s not able to bend over, or squat as he beaxnes out of batanee.

The claimant Is not able to do much to help his wife around the house. Prlor td•.,.
injuty, he was hetpfu4 wlth the chores and some cooking. Dudng the day h.e Aaps soUg '
n3ad(ng and wakthes 7V. His memory Is poor due to cons4ant pain and pain rrti:dicatiorf..' ,....:
He Is frustrated because he can't remember what he has read or watchedY7tt+iN. • •.:•
He needs help wth dressing as he is unabie to button clothes or tte shoeS'tid Wearf...:. '..'•.
puibver shlrts but hls wife needs fio help him siip tfiem on. His wife has t00heip him
shower and shampoo hEs hair. •..•.; '•.`.' ...

The daimant desaibes his most severe problem as the chronlc pafp,.U^has • ^••
no interests, no in:tlative and no energy ta do anything as every mavemant Is painfui:•ft
states, "My life Is rutned. I can't do anything that Is useful, I cant even be intlmate vviEfi'
my wife." He feels guilty because his wife must work to support the famity and do aflthe.:
housework also. }te kues pattence egstiy because his nerves are "on end". He avoids
tatMng on the phone or dealing with strangers because he tends ta become upset and yell
easity. Mr. Lowe Is unable to 91eep even w[th att the pain medlcatlon. He wakes up 25
times per night. He fs groggy during the day and may cat-nap In his racHner.

L.
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Robart Lowe
Aage 4

His condttion has not knproveQ despite treatment and medkxtion. He has bacoma more
soaally iso6ated, more forgetfui, and more fearful of leaving home for fear of re-injuring
the arm.

Pdor to Injury, Mr. Lowe was an active, healthy indhrklual. He enjoyed his job and
hLs co-worken:. The work was chaNenging and he iove8 iL He enjoyed woodworidng and
golf. He had a compleEe set of tools and was pbie to tum out pkxure frames and fumitun:.

Now the daimant is unable to partkipate In the activitles that he formerly found
pteasurable and profitable.

YQCA'Ti08lAL TE8'TING:

The foikswing vocational tests were administered to Mr. Lowe on 7/03(03. He understood
ttte testing directions and lnvested maxirtium effart In each sit+.ratioti.

P!![tCtJi PEG BOARD This test measur+es a person's fine dextetity and grnss mobor
sddlls with the right and ieft hand separately, as wei as when used simuitane.ousiy. The
Purdue Peg Board is a well- researched test which Is frequently used In the selection of
employees for industda{ jobs.
Mr. Lowe's scot+e5 were compared to maie and female applicants for assembiy jobs. He
aChieved the foNowing soores:

Rtght Hand - 20th percentiie - dominant hand
Left Hand - Not abte to use at ali

When Mr. Lowe attanpted to pick up the pegs with hls Mt hand, he had to use hEs
rkjht hand to guide It Inta piace. He experienced a spasm of shoulder pain that `tonk his

breath away' from atten'mpting thls simple movemant. Dr. 8acx.nrWs report Is correct In
descriMng no work activity with the left arm. It is also obvious that Mr. Lowe Is unabig to
use his iett hand even as an asstst to the,ight hand. 'this inabiNky would prevent hifa...
from worldng in competitive empkry+ment which invoNres production line v^er14•$ssertibM/ •,
work, hand pac9cing work or work where any type of quota or produQlon. ^^ute most•
t^e met.

He is unabie to perfo^m any cierical work because his left hand Is not^vailabi^M^-
hoid papers In place while he wrkes. I had to hold the paper In place whifie hM Perfor.aie.d a
writing sampie during this testlrig session. ••••'• •• •

...... ....
}(OCATIQNAi.11NJtLYM ' '<••••

Mr. CoiAer Is a 57 year-old individuai who has sustained industriai Injuries to htf
shouider as a result of an industriai accident in 1998. He has had five shouider surgeries.
The iast in August of 2001 was a shouider repiacement. None of the surgeries or theraples
have resutted in a reduction of the Intense chronic pain. Mr. Lowe has no use of his left
arm or hand due to the pain resuRing from any movement. Likewise, any twisting or
tuming of his upper torso results in pain. He attempted to retum to woric as a Securfly
Guard with Argosy Casino but the standing and waiking exaggerated hls shouider
condiiion. He needs help for dressing and other actlvltles of daily iiving.
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Robert 6.owe
Page 5

P.02

He previously worked at the Semisklited, Medium physical demand jobs of
Inspertvr/fester, Machine Operator and Assernbier. The skflis he aoquineQ were partkwiar
to the job he was performing and do not transfer to Light or Sedentary work. He read biue
pNnts in his last,job but these were unique to the large machines he was assembfing.

Dr. i3aoevfdh opines that he can do Sedentary but no work activity witt+ the left
a,m. Mr. Lowe has no skHts or knowiedge that can transfer ta Sedent8tyr work. Ahnoet ait
jobs of a Sedentary, unskilled nature require the birnanuat dexterity to do actlvittes like
assembly or packing. TThe daimant would be cornpeting In the labor market with younger,
Individuais who have the use of both arms and hands. The G7ass^katAOlt ofJ!oks Manua/ of
1998gives a Ust of Woricer Ttait Frequencies based on the research conducteQ by US
i}epart+rrent of Labor sutveys. The table shows that 99.1% of alf jobs In the ecorwmy
invoive olten (0) to constant (C) Reaching; 99.2% require often to constant Handl'Eng and
86% of all jobs require often to constant Fingering. Mr. Lowe Is unable to perform any of
these adh+tties wRb his left upper extremfty virtuaqy eiimhnating any opportunity for work
aclivtty. VUhen consideration Is given to the problems of caticentration, persistence and
pace he destribes as resuiting trom chronic pain and the use of heavy pain medications, It
beaornes obvious that Mr. Lowe Is unabie ba perForm any work adiv)ty and should be
considered permanentty and toteiiy disabled. For the same neasons, he would be

oLeOqred a poor candidate far vocational rettabllkai9on.

&U4,1 /03

CertMted Case Manager,
SSA Vocational 6apert,
I.C. Vocationai Assessor ••••....
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...... .. .. . ........ .. ..
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CASTON & ASSOCIATES

HOWARD L. CAS7'ONPhD., LPC, CRC, ABVE
www. castonassociates. com

10999 Reed Hartman Florence, Ky
Suite 214 Dayton, Ohio
Cincinluti, Ohio 45242

Phune: 513-985-9151
F¢r. SI3-985-9556 Replyto:
hcOatnNâcestoeaagociates mm Qhcinnyi

May 18, 2003

Gary Becker
Dinsrnore & Shoal
1900 Chemed Center
255 East Fifth Street, Suite 1900
Cincinnati, OH 45202

VOCATIONAL ASSESSMENT

IDENTIFYING INFORMATION:

Re: Robert Lowe
Claim #: 98-593871;Ref97-585228;L19830-22•L201824-22
DateofIn'u : 11/13/98
Date of Evaluation: 5/12/03

Mr. Lowe was seen in my office on Ma) 12, 2003, for a Vocational Assessment: He; had
previously been scheduled several times, on March 24, 2003 and March 3, 2003 pf :this year.
Those appointments were cancelled. Mr. Lowe reports that he has a twelfth grade
education.

BACKGROUND INFORMATION;
C]

Mr. Lowe reports that he had an acci^dent on Noveinber 11, 1998, and has essentially not
worked in a permanentjob since that time. He did reference an attempt at security work and
some light duty work but stated that his last full-time, regular, continuous employment was
in November of 1998. He reports having had five surgeries on his left shoulder area. The
most recent surgery was a complete prosthetic replacement. He also reports depression. He
reports his medications include Lopressor for blood pressure, Zocor for cholesterol, Celexia
for depression, Buspar for anxiety, Pepcid, Aspirin, Percocet, Neurotin, and Valium. He
sees Dr. Foster for psychiatric treatment He said that he cannot move his left arm.

^y;•a.1,,



Vocational Eyaluation
Re: Robert Lowe
May 18,2003
Page Two

He basically immobilized his left arm by lceeping his hand in his poclcet. He reports
receiving Social Security of $1200.00 a month and a ten percent VA service connected
pension of approximately $100.00 a month. He reports his pain treatment consists of some
exercise and medication. He has no hobbies at this time. He reports other medical
conditions of a two way bypass in 1996. The distal joint of his right middle finger is fused
in downward position. This is a military service connected injury for which he receives ten
percent disability. He does not have a vocational goal. He feels he is totally disabled and
unable to worlc. He reports that he has lost his house and has a great deal of difficulty with
the Worker's Compensation system.

Additional information was received on 5/14/03 and 6/4/03. The following additional
documents were received: Industrial Commission of Ohio Permanent Total Application
Acknowledgment letter, PTD Application, Letter by attorney Scott A. Wolf, Statement by
Robert W. Lowe, dated 1/16/03, report by Jim Swanson, M.D., and report by Steven
Wunder dated 5/15/03.

DOCUMENTS REVIEWED VOCATIONAL SIGNTFICANCE
Bemard Bacevich, M.D. - Report dated 4/30/03. Can perform sedentary worlc using

only his right, dominant, upper
Documents medical history and surgeries. States can extremity.
perform sedentary work lifting up to ten pounds and no
activity with left arm. He is not remove d&om all
employment but can only use his right arm.

Jim Swanson, M.D. 10/27/02 report. Appears that he is unable Iq engage in
employment but he diiiinot ooclsider

Does not recommend that he return to work. transferable skills, ediicat o,
retraining, or vocational rehabilitation.

Steven Wunder, M.D. 5/15/03 report. Is able to perform sedentary to light
work activity with restrictions of

Would have functional capacities using right arm onIy using his left arm.
in the realm of sedentary to light. He could use the left
arm for no more than two to three pounds of lifting
primarily as a helper. There are no functional
restrictions of the right arm. He has other non-allowed
conditions of coronary artery disease ar. d anxiety and
depression.

R'?:1



Vocational Evaluation
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WORK HTSTORY AND TRANSFERABLE SKILLS:

DATES JOB TITLE
Not given Security guard Performed security work. Said he could notL

for 90 days. perform the work as he
was at risk and was
unable to do that work.

1/26/89 - Cincinnati, Inc. He was a machine assembler. He Can perform assembly
I 1/11/98 earned $18.00 an hour, plus. work. He states he is

still considered an
employee.

14 years Capsonic His duties were to operate a plastic Can operate production
Group in Elgin,:' extrusion machine. machin.ery.
IL.

3 years Thacker This is a glass bottle manufacturing Can perform some
Manufacturing. company. He was involved in quality quality control and

control checking the bottles and the inspection work.
work.

6'fi years US Air Force. Was an administrative specialist. He Has developed.some
1963 - serveti at several duty stations and was office administrative
1969 stationed in Vietnam. He said he skills. ••

attained the rank of E-5. He received
an honorable discharge but he did not
complete his second enlistment.

rl ..J L'..>
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TESTING:

Mr. Lowe was administered the Wide Range Achievement Test and the OASIS Aptitude
Survey.

WRAT - 3 Wide Range Achievement Test (Third Revision)

Purpose: This is a standarddized, highly used test that measures achievement levels in the
areas of reading, arithmetic, and spelling. The item difficulties are increased as the test
progresses. The scores are represented by both grade levels and percentiles. Fifty percentile
is considered average. This test is divided into three parts.

SUBTEST PARTS & DESCRIPTION SCORE' VOCATIONAL SIGNIFICANCFK
Reading - This requires the client to read 63/HS+ An average score indicates this individual
and correctly pronounce words that vary couId perform routine reading tasks and
in difficulty. It is not a reading word recognition in ajob setting. A lower
comprehension score would indicate this individual would
but a reading word recognition or have diff culty in performixtg jobs that
measure of written decoding as defmcd require reading manuals or written
by the authors of the test. Items var} instructions.
from simple to more complex words.
Spelling - This is a spelling test 63/I-IS+' This score is related to clerical tasks. It has
administered by the examiner. Examples little significance to manual, industrial, or
of words vary in difficulty from simple related jobs.
items such as "and", "make", and "cook"
to very complex words such as
"belligerent", "camouflage" and
" usillanimous".
Arithmetic - This consists of adding, 6I/HS This is related to jobs that require math
subtracting, multiplying, dividing, abilities and the ability to use fractions,
fraction, percent, and algebra problenls. perform long division, multiplication, and

some algebra. A high score would indicate
this individual could perform jobs that
require those abilities such as machinist,
setter, craft trades, en ineering, and others.

' The scores are reported in percentiles. This is a scoring system that nieans 50% is average. The Wide Range Achievement
test is also reported in grade level such as IiS equals high school, 5"' equals 5^' grade, etc.
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The OASIS - Occupational Aptitude Survey and Interest Schedule

Purpose: This is an aptitude test that measures six basic aptitudes that relate to the
Dictionary of Occupational Titles. These, include general, verbal, numerical, spatial,
clerical, and motor coordination.

SUBTEST PARTS & DESCRIPTION SCORE VOCATIONAL SIGI`1IFICANCE
General - This is not a subtest, but 54 This is related to general learning ability. A
a combination of math and verbal scores high score would indicate this individual
and is related to the general aptitude. could learn entry level, unskilled and semi-

skilled occupations with a minimal amount
of difficulty. A lower score would indicate
this individual may have trouble or difficulty
leamin.g new skills in any work setting.

Verbal - The test items consist of 60 This is related to general and verbal
identifying two words out of a selection aptitudes. This is related to ability to read
of four possible choices. Two words written instructions and to work in jobs that
selected must either be the same or require word uses and interpretation of
opposite. written knowledge. A high score would

I
`

indicate an aptitude for oi:'tice andpossibly
academic training.

Computational - This consists of 33 This is related to general and nUmerical
multiple-choice task that contain five aptitudes. This is related to j66s that require
possible answers and none of the above. the use of math-adding, subtracting3

multiplying, and dividing ;TI}i§ wr-uld be
related to jobs that include measuring, set-
up, bookkeeping, accounting, and other jobs
that require the use of math.

Spatial Relations - This requires the 80 This is related to spatial and form perception
examinee to properly inspect a two aptitude. This uivolves visualizing objects,
dimensional figure. The task is to planning, organizing and related tasks. It is
determine which of four, three- related to management jobs, drafting,
dimensional figures can be constructed computer science, and others.
from the two dimensional object. This
subtest has twenty items and an eight
minute time limit.
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The OASIS - Occupational Aptitude Survey and Interest Schedule (Continued)

SUB'I'EST PARTS & DESCRIPTION SCORE VOCATIONAL SIGNIFICANCE
Word Comparison - This requires the 1 This is related to verbal and general
exaxninee to inspect two sets of symbols aptitudes. Specific jobs would be routine
to determine whether the two sets of inspecting and routine clerical jobs. This is
words, numbers, or syllables are the also related to any job that requires word
same or different. This is similar to usage and written communications.
items found in the Minnesota
Clerical Test.

Significance of'I'esting: Mr. Lowe is functioning at a college level in both reading and
spelling and at his attained level of education in arithmetic.
Itis clerical perception score was below that of expectation
given his employment, background, and achievement levels.
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SUMMARY AND RECOMMENDATIONS:

In summary, this individual has sustained an injury to his left, non-dominant, upper
extremity. The most recent Independent Medical indicates he is restricted to sedentary work
and has limited use of his left arm. His work history as an assembler, machine operator, and
quality control worker as described by him in the vocational interview portion of the
assessment has given him minimal skills that are transferable to other sedentary one-handed
jobs. Apparently his security guard job was not successful due to his inability to tolerate the
type of work. His administrative work in the Air Force was over thirty years ago. This
means that the skills such as computer knowledge are not up to date. He did however obtain
some administrative skills as an administrative specialist in the Air Force. He reports that he
has minimal computer skills and has no faniiliarity with programs such as Excel and others.
The distal joint of his right middle finger is fused in a downward position as a result of a
service-connected, military injury. He is unable to type at a competitive level or to perform
word processing because of that, as well as the impairment to his left extremity which is
related to his allowed claim. Jobs such as his prior inachine and factory work are eliminated
because of his allowed industrial claim.

On the work history portion of the PTD Application, there was some significant differences
and changes from the information given to me during his vocational evaluation. On this
form, Mr. Lowe indicated that he was able to read blue prints and built machines from
reading blue prints. This places his abilities at a higher skill level than I was leadlt.o.Gelieve
during the evaluation. This skill is related to drafting/design jobs that exist. The job duties
for the plastic extrusion machine operation involved reading customer specifications: The
quality control job involved using gauges, and writing test procedures. These activities,give
Mr. Lowe additional skills:that could be used in the job market. Therefore, the_occupatioiaal
base of jobs would increase. Specific additional jobs include entry level drafting, cj.ttaiity
control, customer service, and others. His bducation, which he reports is high sc,^hoW w[th
some on-the job-training, has given him minimal skills that are related to other office or
clerical occupations. He does have the ability to perform some modified office clerical jobs
that do not require typing. He has the ability to answer a telephone and take messages. He
does not have the ability to perform retail cashieruzg or related work without job site
tnodification. Telemarketing would be diff"icult because there is extensive typing in most of
those types ofjobs. Those jobs could be modified using voice recognition software and
other technologies. Security guard work does not seem to be appropriate because those are
not sedentary jobs plus he would be at risk for re-injury. Security systems monitor could
possibly be feasible if that job could bV located. Given his age, whicll is fifty-seven, he does
not appear to be a good candidate for yocational retrail>ing.
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It is, therefore, my opinion that this individual has some basic employability. He has skills
related to design, drafting, supervision, troubleshooting, inspecting, and relatedjobs. There
may be some occupations that could be located that could be modified. These could
include: telephone answering, message taking, file clerk, and security systems monitor.
Attached to this narrative is a sample of those,jobs.I

Thank you for this referral. If you have any questions, feel free to contact my office.

Howard L. Caston, Ph.D., LPC, CRC, A.BVE
Licensed Professional Counselor
Certified Rehabilitation Counselor
HLC/sls

0"9 113
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JOB LEADS

CLIENT Robert Lowe
DATE OF CONTACT 5/13/03

Title City Phone #/Code # Description
N/A Lawrencebur (800)747-9582 DEMONSTRATORS NEEDED NCiM has immediate need for

g, In extension 17 3 people in Lawrenceburg area to work Fridays & weekends in local
visit grocery sampling new products to consumers. Pay is minimum $8
www.ncim.com per hour. Hours are generally I I a.m. to 5 p.m. or visit our website

and click on demonstrators needed.
N/A Lawrencebur (812)926-0830 Part time help wanted. Marina/office clerk. Must work weekends.

In Call and ask for Rachel
Kirkwood Erlanger, (859)341-0900, SALES Kirkwood Sweeper is looking ror enthusiastic, fun,
Sweeper Ky„ of fax; friendly people who are dependable, confident and outgoing wlto

(859)578-5493 en o making MONEY
Pharmco 9875 Redhill Fax 513- 699- - FRONT DESK FT M-F position. 8 30am -5 OOpm. In Blue Ash.
Attn Dr. Cinti, OH 2123 Variou; duties incl. switchboard, filing, typing, etc. Word & Exce!
Heather 45242 a plus but no exp. nec, we will train. Fax resume to Attn Ileather or

mail
Clean Cut Anderson, Fax 513-233- CLERICAL, Home based business. Filing, answering phones,
Treatment Ohio 0587 scheduling, etc. M-F, 8am-2 30pin. Anderson Twp. N/S. Inquiries

fax rasume & salary requirements to 513-233-0587 or email to
ccts(Muse.net

The Stone Loveland, 513-965-0150 ADMIN ASST--Needed, Seasonal/Summer position. Greeting
Zone Ohio eusiomers, covering phones, filing and other clerical duties, 7

30AM -5 30PM 1 hr lunch. $8.00/Hr Start. Call
The Cincianati, Fax 513-768- 1'he Classified Department has an immediate opening for a full-
Cincinnati OH 8210 time Telephoae Sales Representative. This individual will answer
Enquirer eingle sell calls in order to sell and service advertising over the

phone. You will be handling a variety of calls in our real estate,
autoniotiive, and general classified section. You will be responsible
for generating revenue by selling the full-line of Enquii-er products
to the customers, ord^ring the ad requests free of errors, and
answering general information questions. This position requires at
least one year of previous telephone sales experience. An
individual must meet the typing speed minimum of 20 WPM
corrected, good spelling and clericaf skills, excellent
communication skills.
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JOB LEADS

CLIENT Robert Lowe
DATE OF CONTACT 5/18/03
Title Ci Phone # Descrip tion
WCI (Wine 4575 fax to 513- AUTO CAD DESIGNER Auto Cad designer entry level position.
Cellar Eastern 979-5282 Salary in the mid to higli twenties. Send resume
Industries) Ave, Cinti,

OH 45226
The Yoh Batavia, wwwJ22GC The Yoh Company is currently seeking Supplier Quality Technicians
Company OH 6B2WXIVR for contract-to-hire positions in Batavia, OH. Individuals will be

YW I FY CB responsible for inspections of supplier parts, as weli as insuring
JBCcr^aoulv.ca quality standards. Qualified candidates must possess the foilowing: *
reerbuilder.q Working knowledge of Blueprint Reading and GD&T *
om Demonstrated ability to establislr Open Set lJp Techniques as

required. * Mechanical Inspection experience using calipers,
Microrneters, Granite Surface Plate, Gauge Blocks, Pin Gauges,
Spring rension Testers, Height Gauges, Go-No Go Gauges, Fixtures,
Optical Comparator is required. * Basic PC skills as well as excellent
written and verbal communication skills. Interested candidates may
forward resumes and sal ary req uirements

Onsite Cincinnati, dstilesfcronsit A leading manufacturing company in the Cincinnati area now has a
CommercialsM Oil ecomnanies.c Quality Inspection position available. Job duties consist of

rnn performing inspections and tests for all production parts, purchased
513-229- parts and f nished products. Candidates must undarstandand apply
2004 all ISO 9001 inspection and test procedures as appi^icable to.each
fax 513-229- inspection station. Candidate must also be able to use calipers;
2102 mrcrometers, and functional gauges. For more infprmation, eijail or

call Dan Stiles $10/Hour Join Onsite Commerciatm. We employ
people in light industrial, iigltt technical and suppot't positiotis within
the manufacturing and distribution industries acro§s the natiQn,, If you
are looking for a competitive wage, solid opportudify, an^d a career
path to success, contact us now! We offer comprekensiy2 be4efits
including medical, dental, o tical ando tional401k

Goodwi ll 10600 N/A Quality Control Inspectors Our fast paced clothing department is
Springfield seeking a few hard working, honest People for QC Inspections of
Pike, Ohio clothes. The position starts at $9.S0p/hr, with an increase of.50 after

90 days and opportunity for advancement. Excellent Benefit package.
I in erson .

ISS Industrial 12080 Best N/A Quality Control Inspectors Wanted P/T Starting pay $10 hr Apply in
Place person
Sharonville
01145241

Benda-Lutz Northern Fax 859-525- Quality QA/QC Manager Excellent Opportunity, Great benefits,
Corp Ky 3012; tel. Florence area. Color matching or [SO 9001 experience a plus, Tecii

859-746- deg preferred. Fax resume with Salary requirements
0392
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Re: Robert W. Lowe
Cl#: 305-44-5200

Claim Allowances:
Cl#: 98-593871 11/13/1998 Strain/sprain left shoulder and rotator cu

aggravation of pre-existing arthritis of left glenohume

Place of Exam: Industrial Commission Office, Cincinnati, OH

Date of Exam: May 15, 2003

Examiner's Name: Steven S. Wunder, M.D.

seemed to become worse. Tylenol did not seem to help. He went to the PAC Center in
Harrison. He was sent to an orthopedic physician, who sent him for a MRI scan. The

left shoulder pain. Initially he thought it was just a strained muscle. However, the p
hold of it when it fell out. It grabbed his arm and pulled him down. He had the on
usually did not work. He had placed a 60- to 70-pound pin in a housing. He still
treatment or trauma. On the date of injury he indicated that he was on ajob that
pain. He was injured at work on November 13, 1998. He denied any prior inj

on AMA Guides, 4ih edition; complete the Physical Strength Rating form.

This 57-year-old male is being evaluated today for the chief complaint of left s

percentage of whole person impairment arising from each allowed condition based

Purpose of Exam: To determine if the claimant has reached maximum medical
improvement with regard to each specified allowed condition; provide the estimated

MRI scan appeared to be normal. He went to Dr. Swanson for a second opinion. He had
arthroscopic surgery, and a labral tear and biceps tendon tear were found to be present.
He had several different surgeries with Dr. Swanson. He had a tenodesis. He was found

415 Straight Strcet, Sulte 206 'iht Cincirwti Financizl South Bu7lding Good Samntitan 8333 Montgomery Road

Cincinnati,Ohio 45219 Sportsmedcine Center 5335 Fu HBlsAvenue,Suite 104 Outpatient Center Cincinnati, Ohlo 45236

(513) 559-3355 311 Sttaight Serect Dayton,Ohko 45429 C350 GlenwayAvenue (513) 7925600

Fax(5t3)559-3359 Cincinnati,Otilo452t9 (937)433-BAt8 CincinnaU,Oluo45211

(513) 559-3355 Fax (937) 433-9772 (513) 559-3355
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Report to The Industrial Commission of Ohio
Re: Robert W. Lowe
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Page 2

to have advanced glenohumeral arthritis. He was sent to Dr. Lim. His final surgery was
that of a total joint arthroplasty for the left shoulder. He did not report any benefit from
that procedure. He was returned to Dr. Swanson. He sees Dr. Swanson about every 6
months. He was put on Neurontin 3 months ago since he was having some numbness and
tingling in the arm. He does use ice on the arm. He notes decreased range of motion. He
keeps his thumb in his belt when he walks to keep the pressure off his shoulder from
hanging down during the gait cycle. The pain in his shoulder is pretty constant, and he
rates it as a 9 on a scale of 1 to 10. The ice seems to help for 20 to 30 minutes, Pain
medicine seems to take the edge off, and he takes Percocet 3 times a day 4 to 5 days a
week. Sometimes he may notice a little popping in the shoulder. He indicated he-really
does not have any problems with the right arm. He did have a prior injury to the right
long finger with a DIP contracture. He estimates he can lift and carry 10 to 20 pounds
with the right arm. He is independent with bathing, dressing and personal hygiene but
occasionally inay need some help since there are some areas he cannot reach when
bathing. He is able to drive short distances, but the belt across the shoulder bothers him.

His medications include Celexa 40 nig per day, BuSpar 30 mg 3 times a day, Neurontin
300 mg 3 times a day, Percocet 3 times per day 4 or 5 days a week, Zocor 40 mg per day,
Lopressor 50 mg per day, Ecotrin 81 mg per day, and Pepcid 40 mg per day.

He indicated that at the time of the iujury his job was that of an assembler. He helped
build machines. He indicated it was fairly heavy relative to lifting, pushing and pulling.
He has a twelfth-grade education.

Past Medical History: Coronary artery disease; anxiety and depression.

Past Surgical History: Coronary bypass in 1996.

Allergies: Percodan.

Habits: He does not smoke. He denied the use of alcohol.

Review of Systems: He did report he is seeing a psychiatrist now. He did report that
from a functional standpoint he is able to ride a lawnmower but has increased pain with it
and it is slow.

Phvsical examination revealed him to he 510" and he weioheA 206 nonnris Ne rame in-

with his wife. He could ambulate normally. ^
^5±^`

He had normal cervical range of motion.
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His right upper extremity range of motion was notmal at the shoulder. He lacked 10° of
full extension at the elbow but had no complaints of pain. He lacked 10° of extension of
the wrist on the right without complaints of pain. He had a flexion contracture with
ankylosis at the DIP of the long finger. Motor, sensory and reflex examination of the
right upper extremity was intact.

Examination of the left shoulder revealed an 8-inch scar from the prior arthroplasty. His
range of motion was through 70° of forward flexion (7% upper extremity impairment),
20° of extension (2% upper extremity impairment), 70° of abduction (5% upper extremity
impairment), 20° of adduction (1% upper extremity impairntent), 0° of external rotation
(2% upper extremity impairment), and 10° of internal rotation (5% upper"extremity
impairment). He was tender to palpation around the right shoulder region anteriorly and
posteriorly.

His reflexes were 1+ and symmetric at the biceps, tricep and brachioradialis.

Sensation was normal in the upper extremities.

His power grasp was 90 pounds on the dominant right side and 20 pounds on the left.

His mid biceps circumferences were 34 cm on the right and 33 cm on the left.

He had normal reflexes, sensation and strength in the lower extremities on the right side,
and left-sided straight leg raise was normal. In the right leg he indicated he had some
tingling intermittently from where the vein had been harvested for the bypass graft.

normal. A July 7, 2000, exam o t e le s ou er s owe pannus orma on erosionftf
into the superior aspect of the glenoid process related to chronic inflammation G^^tC,^^^+

h Id h d f ti thh
Diagnostic tests include a November 24, 1998, MRI scan of the left shoulder at wa§^0 2 8 2003

aggravation of pre-existing arthritts of the left glenohumeral joint.

1 ne pattent's meaicat recoras were revtewea, tie was injurea on ivovemoer r.r ^O
His claim has been allowed for a sprainlstrain of the left shoulder, rotator cu t0^R1 ^

surgery again on August 2, 1999, for release of the biceps tendon and debridement of the
^ ..intra-articular scar. On April 10, 2000, he had manipulation under anesthesia. He had a

third surgery on August 21, 2000, for left shoulder debridement of scar and manipulationy
Ltof the shoulder.

debridement of the biceps tendon and intra-articular labrum reconstruction. He had
He had surgery on February 2, 1999, for a diagnostic arthroscopic procedure. He had a

2Q0^^O^S^^s
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Dr. James Swanson noted the patient was on multiple medications including Celexa,
Ecotrin, Zocor, Talwin, Lopressor, Pepcid and Percocet. He had a history of coronary
artery disease, hyperlipidemia, hypertension and depression. He had had 4 prior shoulder
surgeries. He advised the patient not to return to work on September 27, 2002, and
thought he had reached maximum medical improvement. He opined a 20% upper
extremity impairment and a 17% impaitment to the whole person. He advised twice
yearly evaluations.

He was evaluated by Dr. Malcolm Meyn on April 5, 2002. He noted that plain x-rays
showed advanced glenohumeral arthritis. Dr. Edward Lim advised an ar[hroplasty to the
left shoulder. He thought he was ntaxintally improved and totally disabled.

He was seen by Dr. Kohlhaas. He thought there was aggravation of pre-exisflng arthritis.
His October 11, 2000, evaluation was noted.

Dr. Swanson indicated in several office visits that initially there was a good response to
Synvisc and then later it did not help. On July 6, 2001, the arthroplasty with Dr. Lim was
being advised.

This information was taken into consideration.

For each specified allowed condition he has reached maximum medical improvement.

Based upon the AMA Guides to the Evaluation of Permanent Improvement, fourth
edition, for the diagnoses of left shoulder sprain/strain, rotator cuff tear, and aggravation
of pre-existing arthritis of the left glenohumeral joint, he would have a 27% impairment
to the whole person. The rationale behind this would be a 22% upper extremity
impairment from the range of ntotion tables. The range of motion was less than noted by
Dr. Swanson, but I could not tell if this was due to pain or more contractures since his last
visit. He would have a 30% upper extreniity impairment from Table 27, page 61 for an
implant arthroplasty. The 30% combines with the 22% using the Combined Values Table

for a 45% upper extremity impairnient, which equates to a 27% impairment to the whole

person.

The Physical Strength Rating form has been completed. He would have functional
capacities using the right arnr only in the realm of sedentary to light. He could use the
left arm for no more than 2 to 3 pounds of lifting and primarily as a helper. He has no
functional restrictions with the right arm, axial skeleton or lower extremities. There
appear to be other extenuating circumstances that may affec$s^bility to work relati ve,;
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to non-aflowed conditions with coronary artery disease and a history of severe anxiety
and depression.

Sincerely,

Steven S. Wunder, M.D.
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PHYSICAL STRENGTH RATING

• i
INJURED WORKER: Robert W. Lowe CLAIM NUMBER(S): 98-593871

My opirtion of this injured worker's physical.strengrh is indicated belaw and is based solely on the allowed corrdition(s)
that falls within my specialry. 7Ae niedical evidence supporting this opinion is presented in the narrative ponfori
ofmy report. The injured worker's age, education, and work history are not considered in this estimate.

() This iqjtued worker is capable of physieal work activity as iadicated below.

(0,'SEDENTARY WORK"

Sedentary work means exerting up to ten pounds of force occasionally (occasionally: activity or condition
exists up to one-third of the time) and/or a negligible amount of force frequently (frequently: activity or
condition exists from one-third to two-thirds of the time) to lift, carry, pu.sh, pull or otherwise move
objects. Sedentary work involves sitting most of the time, but may involve walking or standing for hrief
periods of tinte. Jobs are sedentary if walking and standing are required only occasionally and all other
sedentary criteria are met.

( ) "LIGHT WORK"

Light work means exerting up to twenty pounds of force occasionally, and/or up to ten pounds of fon:e
frequently, and/or a negligible amount of force constantly (constantly: activity or condition exists two-thirds
or moreof the time) to move ohjects. Physical demand maybe only a negligible amount, a job should be
rated light work: (1) when it requires walking or standing to a significant degree; or (2) when it requires
sitting most of the time but entails pushing and/or pulling or arm or leg controls; and/or (3) when the job
requires working at a production rate pace entailing the constant pushing and/or pulfing of materials even
though the weight of those materials is negligible.

( ) "MEDIUM WORK"

Medium work means exerting twenty to fifty pounds of force occasionally, and/or ten to twenty-five pounds
of force frequently, and/or greater than negligible up to ten pounds of force constantly to move objects.
Physical demand requirements are in excess of those for light work.

"HEAVY WORK"(

Heavy work means exerting fifty to one hundred pounds of force occasionally, and/or twenty to fifty pounds

of force frequently, and/or ten to twenty pounds of force constantly to move objects. Physical demand

requirements are in excess of'those for medium work.

) "VERY HEAVY WORK"

Very heavy work tneans exerting in excess of one hundred pounds of f'orce occasionally, and/or in excess of
fifty pounds of force frequently, and/or in excess of twenty pounds of fbrce constantly to move objectc.
Physical demand requirements are in excess of those fbr heavy work.

() This iqjtred worker is not capable of physical work activity.

PHYSICIAN'S SIGNATURE F^t t^" ^r Y^^^S 3`t ^ DATE J
^- ,

PHYSICIAN'S NAME Steven S Wunder9°/^ A t<S t' ^^'
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I.M.S.E.
INDEPENDENT MEDICAL SPECIALIST EXAMS

3830-C WOODBRIDGEBLVD. (513) 942-1904 FA[RFIELD.OH 45014
WOODBRIDGE PROFESSIONAL PARK FAX: (513) 942-23I2

BERNARD B. BACEVICH, M.D.

Gary E. Becker, Attorney
Dinsmore & Shohl, LLP
255 East Fifth Street, Suite 1900
Cincinnati, Ohio 45202-4720

Dear Mr. Becker:

Apri130, 2003

RE: Robert Lowe
OaimNo:98-593871(ReE97 SSSa8;
L19830-22; L20182422)
Date of Injury: 11/13/98

Robert Lowe is a 57-year-old manwhounderwent an Independent Medical ExaminationonApril30,
2003 in relationship to an injury to his left shoulder which occtured 11/13/98. The purpose of this
exmnination is to evaluate him in relationship to pennanent total disability and wltether he bas the
physical capacity to engage in any form of sustained remtmerative employment.

This report was prepared and dictated on April 30, 2003.

HISTORY OF INJi)ItY AND MEDICAL COURSE AS DESCRIBED BY THE^ =a
CLAIlNANT:

At the time of his injury he was employed as a machine buitder for Cincinnati Ineor.gorJed. A
bushing pin had fallen out of a housing and jerked and pulted his shoulder to the side. jIe iRtia{ly
sought medical care the next day. He does not recall the name of the initial physician thaf he saw but
does recall not being satisfied so he changed to Dr. Jim Swanson. Since then, he's undergone four
surgical procedures by Dr. Swanson and then he had a fifth surgical procedure wbich was a total
shoulder replacement carried out by Dr. Lim. Despite this last shoulder surgery, he has not had any
relief of his pain. He has been through extensive physical therapy and descnbes that he is currently
sti3i doing some home thera-band exercises. He does take Percocet for his pain. Approximately two
months ago he was placed on Neurontin and finds that it oniy helps a amount.

CURRENT COMPLAINTS: A^CS -'.4.1 1 ^
s 4 ^ er011

He describes his left shoulder pain as beinS r onstant and He rates it today as a
level of 7 out of 10 but it does go up to a lev a en both NeurontiRKWE

MAY 7 2003

CINCINNATI uEARINC
ADMINISTRAiOR

() 01 1i 2



02
Gary E. Becker, Attorney
Re: Robert Lowe
04-30-03

before today's examination. In addition to the shoulder pain, he descn'bes that he has numbness going
from the top of the shoulder down the arm to the 3rd, 4°i, and 5" ffingers. He describes that even
moving the elbow and forearm cause him to have severe shoulder pain. At times if he tries to lift even
a coffee cup, his arm will give out so he avoids trying to lifi anything with his left hand. Although
he is able to drive the car himsel£ He does this using his right arm and he notes that even the seat
belt crossing the shoulder area is painful. He describes that he has to have his wife assist him with
dressing activities. To alleviate some of the shoutder pain when he is standing and walicing, he will
put his thumb inside his pants or belt area to support the shoulder. He cannot use a sling because he
cannot position the arm forward enough to place it into the sling. Although he is able to ride his
riding lawnmower and cut the grass, he has to use his right arm for a11 the shifting activities and he
notes that his shoulder will be more painful after he is done riding the mower. He no longer is able
to participate in golf activities.

OCCUPATIONAL HI3TORY:

This man had been employed as a machine builder for Cfncinnati Incorporated for 10 years before this
injury. Prior to that, he states that he did similar type work for a conipany in Illino'ts. Sincehis injury
he did attempt to go back to what was supposed to be light duty but turned out to be his regularjob
duties around June of 1999 and he could not do that work. Last year he attempted to do a secutity
job position at Argosy Cassino but he states that the standing and wallcing caused him,to ha,ve 1elt
shoulder pain. Pieldng up bags of chips with the right arm also caused left shoulder pain;and thenhe
had problems with swelling of his right lower leg and ankle where he had previous capl,3ia6 (sypags
surgery. In addition, the smoky enviuronment was bothersome and with his cardiac crondrtion Ite
wanted to avoid such a smoke environment. He apparently only did that job for a coiYple months.
Currently he is not employed. = -^?

PAST MEDICAL HISTORY:
^> -
^•,

He describes having a right third 6nger injury while in the mifitary service and this resulted in a fusion
of the distal joint of the middle fmger and it is fused in the flexed position. Due to that position, he
finds that he has difficulty with some of the fine finger movement activities. He had his cardiac bypass
surgery in 1996. He describes that he also has problems with depression and anxiety and currently
takes Celexa and Buspar. These initially were prescribed by a Dr. Foster but currently he receives
them through the V.A. Hospital.

PHYSICAL ERA.MINATION: 21-3-34
FIL1NG A

REJ

He is 5 feet, 8 inches tall, and weighs 208 pH^4QWeEsrtJWH
A--̂ ^^^^

isaanh '1 p^'T^doesnotmove
the arm or shoulder. He has a well-healed anterior deltopectoral incision. He haswflf(RVED

MAY 7 2003
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Gary E. Becker, Attorney
Re: Robert Lowe
04-30-03

atthroscopic scars. Inspection of the scapular and deltoid areas shows that he has mild to moderate
muscle atrophy. He complains of exquisite pain in the shoulder area on any attempts at range of
motion ofthe shoulder and he also compfains of shoulder pain withboth flexion and extension ofthe
elbow and pronation and supination of the forearm. He has severe guarding on attempts to do range
of motion and wiil only allow 30 degrees of forward elevation and 10 degrees of backward extension
and only allows 10 degrees of abduation and 10 degrees of adduction. With the arm at the side he
has zero degrees of external rotation and only 10 degrees ofinternal rotation. (These range of
motions are signi ficantly different from those recorded by. Dr. Swanson on 09127/02).

LIST OF MEDICAL RECORDS:

1. Application for permanent total disability
2. First Report of injury
3. Records of Dr. Swanson
4. IvIRI of the left shoulder - 11/24/98
5. Operative Report - 02/02/99
6. OperativeReport - 08/02/99
7. Operative Report - 04/10/00
8. Records of Dr. Donersbach
9. Operative Report - 08/21/00
10. C-86 Request to allow left shoulder traumatic arthritis and Synvise injections T x^ ^
11. X-ray reports left shoulder
12. Evaluation by Dr. Swanson with permanent parti.al impairment rating dated 09/2.`7/0i
13. Records of Dr. Haverkos -„

In addition, the patient brought in operative photographs from the surgeries in February:99, ugu5[
99, and August of 2000. In addition, he brought in a photograph of the total shoulder prostheRs and
a postloperative X-ray photograph.

SUMMARX OF MEDICAL RECORDS:

This injury occurred on 11/13/98 andthis man first presented to Dr. Haverkos, Orthopaedic Surgeon,
on i 1/16/98. I-Gs findings at that time were very painful active and passive range of motion of the
left shoulder. A rotator cuff tear was suspected and Dr. Haverkos ordered an MRI which was done
I 1l24/98 and that showed no evidence of a rotator cuff tear and showed only some mild arthritis of
the AC joint. There was no arthri6s described at theglenohumeraljoint. This man then began seeing
Dr. Swanson, another Orthopaedic Surgeon, and underwent the initial arthroscopic procedure on
02/02/99. He was found to have a partial tear of the biceps tendon and a superior^^^^
underwent a labral reconstruction and ddbridement of the biceps tendon. I review

1. '' ' >'II..T>`l;; ATnI?nR.LZSD -
MAY

RU/_u
CINGINNATI NEpR!NG'

l^> GIQI^AL H^A ^. i:^t^1'^1^,'17t rt^^ri^? a^m!NisTenroR
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photographs and agree that he has degenerative fraying ofboth the labrum and the biceps tendon but
visualization ofthe articular sur€ace ofthe humeral head and glenoid showed no evidence ofarthritis.
This man's second procedure was done 08/02/99 and this was performed for a biceps tendinitis and
he underwent a biceps tenodesis as well as an acromioplasty procedure and coracoacromial ligament
resection. Photographs were reviewed from that procedure and, again, the important aspect is that
there's no evidence of arthritis of the glenohurneral joint. When this man failed to regain motion, he
underwent a closed manipulation ofthe shoulder on 04/10/00. On 05/11/00 he was evaluated by Dr.
Donersbach and it was suggested that he try a Duragesic patch-to help with his pain but this caused
an adverse reaction and had to be stopped. The next procedure was carried out on 08/21/00 where
he underwent an arthroscopic ddbridement of scar tissue and further manipulation of the shoulder.
The operative report describes that he now has arthrofibrosis and Grade III and IV chondromalaeia
ofthe humeral head and glenoid. Photographs from that procedure were reviewed and they now do
confirm the advanced degenerative changes of the articular cartilage consistent with arthtitis.

The claim was then amended to allow for aggravation of pre-existent arthritis. He did undergo one
Synvise injection but not the fuli series. Dr. Lim evaluated him in May of2001 and his review of the
X-rays demonstrated advanced degenerative arthritis of the glenohumeral joint and he recomniended
total shoulder replaceanent surgery. This surgery was carried out 08/21/01. The photographs
brought in by the patient include a photograph ofthe prosthesis and a single X-ray. The-X-ray, shd+ys
a well-aligned prosthesis where the humeral head and glenoid have been replaced. _ .,:.

-^ '

This man appears to have worked at Argosy as a Security Guard from July of :200^? uittil
approximately September of 2002. - T

-^ _

Dr. Swanson did an evaluation for a permanent partial impairment on 09/27/02 and tte describes
finding a much better range of motion than was evident on my examination todai. 'CSn his
examination this man could flex forward 90 degrees, extend 30 degrees, abduct 80 dFgrees, and
adduct 30 degrees but he had zero degrees of internal and externaI rotation, Combing the range of
motion deficit with strength lost, he estimated that this man had a 28% impairment of the left upper
extremity which equated to a 17% impairment of the whole person.

SUMMARY AND OPINIONS:

It is my opinion that the allowed conditions in this claim do not preclude this man from engaging in
any sustained remunerative employment. It is my opinion that this man is capable ofperforming work
in a sedentary level but only with use of his right arm. It is my opinion that he has to be in a position
where he does not use his left arm. Attached is the physical strength rating form,

RECEIVED
HI,LrC.qrs{nRT7r;,n

7 0311it,^, : ,1...;.3:1 MAY 20
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Based upon the Fifth Edition ofthe AMA Guides to the Evaluation ofPermaFient Impaimient. This
man would have a 47% impairment of the left shoulder which equates to a 28% impairment of the
whole person. The Guides state on page 505 that one should consider the impainnent rating for an
arthroplasty with the impairment for loss ofmotion. Total shoulder arthroplasty, according to Table
16-27, page 506, equates to a 24% impairment of the upper extremity. Using the range of motion
tables, this man would have an additional 30% impairment of the upper extremity. Using the
Combined Values Table for 30% and 24%, one comes to a total 47% of the upper e.xtrenvty which
equates to 28% of the whole person.

DLSCLA3L7RE: The above analysis is based upon the available information at this time including
the history given by the examinee, the medical records and tests provided, and the physical findings.
It is assumed that the information provided to me is correat_ If more information becomes available
at a later date, an additional report may be requested. Such inforntation may or may not change the
opinions rendered in the evaluation. My opinions have been based upon reasonable medical
probability and certainty.

I declare that the infbrmation contained within this documentation was prepared and is the work
product of the undersigned and it is true to the best of my knowledge and information.

Thank you for asking me to see this examinee in consultation. If you have any further questionr,
please do not hesitate to contact me. The entire prooess, inclusive of the record revievr; evaluaiion
and preparation of this report took approximately ys^

Sincerely,

z- c

p L±
`Bernard B. Bacevich, M.D. --

Board of Certified Orthopaedic
Surgeon, ABOS
Board Certified lndependent Medical
Exantiner, AB1ME
Fellow of American Academy'of
Disability Evaluating Physicians

BBB/teh
Encl.

RECEIVED
MAY 7 2003
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PHYSICAL STRENGTH RATING

CLAIMANT: Robert Lowe CLAIM NUMBER(S): 98-593871 (Ref. 97-585228; L19830-22; L201824-22)

My opinion of this claimant's physical strength is indicated below and is based solely on the allowed
condition(s) that falls within my specialty. The medical evidence supporting this opinion is presented in
the narrative portion of my report. The claimant's age, education, and work history are not considered in
this estimate. -

Y^ This claimant is capable of physical work activity as indicated below.

( ) L1GHT WORK

(X "SEDENTARY WORK'

Sedentary work means exerting up to ten pounds of force occasionally, ( occasionally:
activity or condition e)(sts up to one-third of the time), and/or a negligible amount of force
frequently (frequently: activity or condition exists from one-third to two-thirds of the time)
to lift, carry, push, pull or otherwise move objects. Sedentary work involves sitting most
of the time, but may involve walking or standing for brief periods of time. Jobs are
sedentary if walking and stand'yng are. reA uired, .only oc onally and aIt other sedentary
criteria are met ^yy ,-4,,o2 !v ra,cr ^^4an^x/

7

Light work means exerting up to twenty pounds of force occasionally, and/or up to ten
pounds of force frequently, and/or a negligible amount of force. constantly; (constantty;
activity or condition exists two-thirds or more of the time) to move objects. Physical
demand may be only a negligible amount, a job should be rated light work: (1) when it
requires walking or standing to a signiflcant degree; or (2) when it requires sitting most of
the time but entails pushing andlor puiling or arm or leg controls; and/or (3) when the job
requires working at a production rate pace entailing the constant pushing and/or pulling of
materials even though the weight of those materials is negligible.

"MEDIUfN WORK"

Medium work means exerting twenty to fifty pounds of force occasionally, and/or ten dY'
twenty-five pounds of force frequently, andlor greater than negligible up to ten pout:ids df;
force constantly to move objects. Physical demand requirements are in excess of-hose
for I[ght work.

v
( ) 'HEAVY WORK° ^• '

O "
Heavy work means exerting fifty to one hundred poinds of force occasionally, ag o ca
twenty to fifty pounds of force frequently, and/or ten to twenty pounds of force constNntty
to move objects. Physical demand requirements are in excess ef those for medium work.

for heavy work.

"VERY HEAVY WORK"

Very heavy work means exerting in excess of one hundred pounds of force occasionally,
and/or in excess of fifty pounds of force frequently, and/or in excess of twenty pounds of
force constantly to move objects. Physical demaytd-(equirements are in excess of those

PHYSICIAN'S SIGNATURE

pf,oh ysJV4

F7^:?Tdti Q^
PHYSICIAN'S NAME: ROBI?h4T LOWE: ° k,_t iZ,^•,.:i

7S

DATE TCJ (^ -'

ECEIVED
itTZ 1) ,

MAY 71003

CINCINN'AiI NEARING`
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i

0 ^4I 2"7



s

STATEMENT OF FACTS

^ CLAIMANT CLAIM NUMBER(S)

Robert W. Lowe 1) 98-593871

703 Ridge Ave. Ref: L19830-22 -
Rising Sun, IN 47040 Statute of

Limitation

Ref: L201624-22 -

Statute of

Limitation

Ref: 97-585228 -
Statute of

Limitation

ISSUE: APPLICATION FOR PERMANENT AND TOTAL DISABILITY, FILED 1/29/03

1) CLAIM NUMBER: 98-593871 EMPLOYER: Cincinnati, Inc.

Main Office
ADDRESS: 7420 Ki1by..,Rd.

Harrison, OH 45030

ALLOWED CONDITION(S): Strain/sprain left shoulder Rotator cuff tear (Emp

letter Cert 12/8/98) Aggravation of pre-existing arthritis of left
gLenohumeral joints (DHO 3/26/01).

DISALLOWED CONDITION(S): None

DATE OF INJURY: 11/13198

OCCUPATION AT THE TIME OF INJURY: Laser Assembler

DESCRIPTION OF INJURY: "Trying to install cylinder from 350 CB2 housing,
slipping causing severe strain on left arm."

DIACNOSTIC TESTS:

1. 11/24198 - MRI of the left shoulder. IMPRESSION: Normal MR Scans of
the left shoulder.

2. 7/7/00 - MRI of the left shoulder - IMPRESSION: Pannus formation with

erosion into the superior aspect of the glenoid process, probably
related to chronic inflammation.

SURCERIES:

1. 2/2/99 - Le.`t shoulder diagnostic arthroscopy with arthroscopic

debridement of biceps tendon tear an(i arthroscopic intra-articular
labrum reconstruction.

2. 8/2/99 - Left shoulder arthroscopic release of biceps tendon,

debridement of intra-articular scar tissue and sutures.

3. 4/10/00 - Closed Manipulation left shoulder under anesthesie.

4. 8/21/00 - Left shoulder debridement of scar tissue and manipulation of
shoulder.

FWb': NIA
AW'W: N/A

PAID: TOTAL INDEMNITY ................ N/A

TOTAL NEDICAL .................. N/A

continued on next page
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Injured Worker: Robert W. Lowe

Claim No: 98-593871, Ref:L19830-22-Statute of limitation,
Ref: L201624=22-Statute of limitation,
Ref: 97-585228-Statute of limitation.

Pege #2

CLAIMANT'S MEDICAL EVIDENCE (Report{sj Attached):

1. 9/27/02 - Jim Swanson, M.D.

EMPLOYER'S MEDICAL EVIDENCE (Report{sj Attached):

1. None

EVIDENCE OBTAINED BY THE BWC (Report(s) Attached):

1. 4/5/02 - Malcolm A. Hayn, 7r, M.D.

EVIDENCE OBTAINED BY IC (Report{s) Attached):

1. None

DISABILITY FACTORS:

1. Age: 57 D.O.B.: 1/1/46 Date Last Worked: 9/7/02

2. Education: 12th grade (1963) (Rising Sun High School (graduated) in
Rising Sun, Indiana). "After graduating from school. I was transferred
Over Seas - United States Air Force."

3. Previous Occupations and Work Experience:

Laser Assembler (1989-2002)

Machine Operator (1972-1988)
Factory Worker - Class Manufacture (1969-1972)
USAF - Administrative Spec. (1963-1969).

4. Special Training and/or Special Vocational Skills: None

5. Other Relevant Factors: (e.g., sociological, physical,

psychological). Past medical history includes medical treatment for
his heart. He had double bv pass surgery in May 2, 1996 end a
appendectomy in the past. Also includes Hyperlipidermia, hypertension,

and depression.

There is also a family history of coronary artery disease and

hypertension. Current medication: Celexa, Ecotrin, Zocor, Talwin,

Lopressor; Pepcid, and Percocet.

Drugti allergies: Percodan, Oxycontin, Codeine, and Morphine. He is a

non smoker.

Injured worker is receiving Social Security Disability benefits of

$1210.00 per month since September, 2002. He also receives a pension
from the VA. The amount is not indicated. Injured workers activities

are very limited. He has to have help from his wife to dress him, help

him take a shower, etc-

Recreational Activities and hobbies include, None.

continued on next page



I ed W k ^ R b t W Ln ur or er,i . o ex . owe

Claim No: 98-593871, Ref :L19830 -22- Statute of limitation,
Ref: L201624-22-Statute of limitation,
Ref: 97-585228-Statute of limitation.

Page #3

^ REHABILITATION:

Injured worker states that he has participated in rehabilitation services

`
such as physical therapy off and on for 3 years.

1; Respectfully submitted,

Statement Prepared By
Laura M. Porter, Cla' s ExamineZ
Claims Management

LMP/flb
2/14/03

(SOFSHO1) Revised 4/95

I
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Claim Number Date of InjttryEmployer

Claim Number Date of Injury_T Smptoyer

Claim Number Date of InjuryEmployer

APPLICAI'ION FOR COMPENSATLpN FOR
PERMANENT TOTAL DISASII.ITY

*Ptease type or print clearly and answer all questions to the best of your ability.
Your cooperation in completing ihis form will aid in processing this application on a timely basis.
*To. assure prompt processing, this application should be filed directly with:

The Industrial Commission of Ohio
Claims Management

30 W. Spring St. 5th floor
Cofumbus, Ohio 43215-2233

i
qAIl Claims (If you check this box, list only your most recent claim number below)

Claim Number e-S^J^g71 Da^oflnjuryl7r/ 3-`d Employer7r.,2orN^Lf ^c^7
- .. .. - • . - • i N iNNA- fti'{6o2t:

Medical examinations will only be conducted for conditions allowed in the above listed claims.

Iampennanengyandtotallydisabledasthelesultoftheinjuriassustatnedintheforgofngy L̂n(s) apd requesl tkat
thetndustdalCommissiongmntcompensationforsuchdieabRfy. Ifudherstatatbator. JJM JCUANSd/J
has ceOied that I will never be able to retum to my former posltbn of empb men(and a[tached to ttJS form Is a copy
of thedoctofsreport. Whenwasthelastdateyouworked anywbere7ry^.l+r ^pOL

If you are now, or ever have, received Social Security Disability payments, complete the followffig Qjion c

Have you ever filed for Soqial Security Disability benefifs? dyes q no

"7his does not a I to Sociat Securi Retirement"
SrM '^l^. dINAi1pNOA N N rWMrf

Doycu recelve disablâ tybenerils olhes `han Sodal Sewrity? (I.e., V/, Flreman & Police ORCer Disabllity, etc.)

The Indnstrial Commission of Ohio

hest grade of school you completed?

^i w :1
W'Y'as © no

(^ ^^ ^s,^G J ^!Where. G 0 r u/J

Did you graduate from high school? yes Qno
If no, did you receive a certiflcate for passing the Generel EducaGonal Development test (GED)?Qyes Q no

-Orl
Why did you end your schooling(.

Have you gone to trade or vocational school or had sny type of special training? Q yes LU150̂ F-^

OIC 3012 Page 4(rev 2101)



If yes, what type of trade school or speciat traln7ng have you recelved and when?

How has this schooling or training been used in any of the work you have done?

Can you read?

Can you write?

Can you do baslc math?

Doctor s Name

llate first seen

Reasgn

Doctor's Nanre R1

Daie frrst sec

Qnotwell Qno

qnotwell Cl no

[q notwell Li no

{y^Aad^ /^7roD € G',e/^a^^ ^{ZCLS

n ^"A7- ^w^ (̂ .+il'f! Q^ -[3 w 5°Dale 1aSt seê

-1
List all opera8ons and surgical procedures you have undergone, beginning with the most receat,

7kS^ ^DDate 1f. '̂ Name of surgical procedure. Teabov^c.es o>31^rfS{J«L^
Date /L C Name of surgical procedurg C^'SC.y f'!fF{!r'Arl/Yj ((A/iC' /^/u°5r7'Gf3f9

Dau^u^^3T .Z.aO j Name of surgical proccdorc

basis? Ljy q no

If yes, please specifK r`au'"„aa4 ^6ST^5

Do you use a cane race, TENS unit, tracGon device, oxygen machin<4 or any other appliance or device on a reguiar
u

DatName of surgical procedure

- r v

Wha o er medi a] condlUon p^yent y,qu from wQrking^^^^

9 0 tG4n^6 t,Y o F Illd^rD^

tIave you ever patticipated in rehabilitation services? yes Q no Please explain

^tKSr ^ v 7T^
Ityou zvenotsouyhtorpafcipatedinrehabilitationservices,areyouinterestedinseh:.bilLLetiaaxcrviccsofferedbythe
emp7oyerortheBureauofWorkersCompcnsationanddoy desiretoundergo habiliWtionevaluation? yesono

t7 L' l'v' r S^S &g'DescnbeoiberEimitetiansorchangesin aurlifesryle. _

G^(tY^s I11^^r tNĜ r^ p/^^ c S S'o u^T Hr^

wt12^ t l EkC Irczs !N^ rrI J17v^ P. dW^S ^/11F

tc4S /} ( C?{-'T o /0 m

OiC 3012 Page 2 (ruv 2l01) ^^A1^'•`^' IG.2



^ ,^^a^'/////^/^^%/O,/^^ ""'W'°^^ ' ^
Has your treating physician told you to cut back or limit your activities fn any way? J^Yes `No .
If yes, give the name of the doctor and tell below what he told you about cutfing back or limiting your
activities. ^^,.v ^ _L ^/ C7^g7- L(,JL

c rive a car? ^ Yas No ^u^^
JT^^ /7 /T J ^i-/Can y

Ilv ^C,^e^ra^OF^ ^o^'C,^-N Gr^rc(^ ,^/,3. ,
^n1 Sd,c1 -a^?-0'^ r^: rdaN^f
^1 n^^i+^D 8ve,2 ,^t ^uz,vi,vG o Wd^E' FTEi2 `""

f!'b S o^L ^ e^h.

Describe your daily activdies in the following areas and how much you do of each and how often.

Housekeeping Chores: (meal preparation, laundry, home repaira, etc.)

,a.

Recreational Aclivities arni Hobbies: ( bowling, hunting, etc.) (^OL{' '^o^t)G

wo0^ (LOQM ^u6' ^

Gf},tl^-{" (̂ fJ I&fM 6 ^ 7^1-es>*' ^4N4hrAR^^
^-

Describe other IimitaGons or changes in your life style, if any, resulgng from the allowed conditions in
your claim.

L C`^,^^-f ^!-^+^ ^eGF ^R/^M^x^ T- C'^^^f' F^^Ay lWi^h`
F7% ^

^^Aug^icl2 Llrr^.S'lld^ t^^ f'rd^-+y^ ^,

^'s ©^ il^„^^s ,L Q^d b^ T C^^^^o ^' ^^
^'̂̂̀ /^^'^^" :;^
Part 1

^

^

^^.^..........^^^
INFORMATION ABOUT YOUR WORK HISTORY

List all the)obs you havt Bad. Snrt with your most recentjob fica[ and theo work backwards to the 5ts[job you ever hetd. ^

ListSELFEMPI.OYMENTavyouwouldxvyotherjob. - -_
^ ,

Job Title Type of Business Dates Worked Days ^ Specify

(Be sure to begin with
your most recentjob)

or Industry
(^mple: auto, (Month and Year)

Per
Week ',

. Rate of Pay
^. (ppY^hour day,

insurance, . ; week, rc(onth
construction,etc.) From To or year)

^ '^ ^^xj Sr ^ ^R3o SCRc.

2 ' ^hcs I^gcfG l^ ^" I^fsdp^
3 ^ ^ su^,. ^
4 u ^ (v31 ul ^"t^GF S' ^ l^e c. ..
s

s

^

8
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Do you have military experience? 0 ^ys Q no If yes, provide dates of service,

7

ons held and description of duties 4,4

9iP^n^If ^ifoi~.0 c'P
^} ^

e.aPo,^N ^L ti E,eUs A-A4 `Ttt

Job Title No. I {from Part 1} ^r15o /^ S(/hlnit

Describe your basic duves - what you did and how you did iL Please provide as much detait as possible.

7. Yourbasic duties: (^LP^. " A'

re^il RWo
(oh re G^fi

f^'^E N 6 U^SY ^pl1 zr/ csG Wal
r

a4dl>U^ &SSO^

4. 'Rchnical knowledge and skills you used: ^^

,^4L^.S'. A WG^

5. Reading / Writing you did:

2, Machines, fools, equipment you used: 171eI NJ1P2- j lL ex 171

OF

^ (/.LZ^ P(' F '

c,jvTr^r ^9G^

010 3012Pags4(rov2J01) IC-2



6. Number of people you supervised:

Walking (cirde the number of hours a day spent walktng) 0 1 2 3 4 5 6 78c)
Standing (circle the number of hours a day spent standing) 0 1463 4 5 7 8

Sitting (circle the number of hours a day spent sifting) 0 1 3 4 5 7 8
Bending (circle how often a day you had to bend) Plever- Occasionalfy - Frequen y- Constantly

Check below the heaviest weight titted, weight Hequendy lifted and / or carried.

Heaviest weight lifted: Weight Gequently lifled / carried:

q 101bs. q 1001bs. q Up to 101bs. Up to 50 lbs.

L] 20 lbs. QOver 100 Ibs; E]Up to 25 lbs. Li Over 50 lbs.

IJ 50lbs.

Job Title No. 2 (from Parti) ^/1^iArG tSR X^/J

Describe your basic duties -^wthat you did and how you did it Please provide as much detail as possible.

1. Your basic duties: ! J Ir%ltlYl ^ T(^f{nj77C', !E5[$'I^ N!VA'f!!A5-

M/lAr^uFA^{u2^s of= ^rPS rlc/f^c

2 Machines, lools, equipment you used: 1lk- ^ ;S)r OMyC^

) !D /WJ C^ f'J

Q{ ..y1A`/ , r

3. Exactoperationsyouperfonned: l/ L'F./^-^Y_.Cl )^/v^SilL ^.K^iO/3

Cff i

4. Techniczl knowledge and stutls you used: /.L,

Cl^ o/- 964g cca e^l^^lr+ CE - ^- u

u!k Dkr bu oYfc^1 ^/Gf^yQEGUb^I Gxc^o^,^j^e

5. Reading 1 Writing you did; '« T 07^5

6. Number of people you supervised: F U^N^

QiC 3012Paqa5(rov2/01) 0 ^,^i13 S IC-2



LE Descrdbe the kind and amounf of physical activity this job involved during a typical day in tenns of:

S'6^,6a
WafRing (circle the number of hours a day spent walking) 0 1 2 Q^4 5 6 7 8

Standing (cirde the number of hours a day spent standing) 0 1• a 3 4 5 6 7 8
Stfting (cfrde the number of hours a day spent sitting) 0 1 2 3 4 5^ 7 8

Bending (cNc3e how often a day you had to bend) Never - Occasionally - Freqt:ently - Constantly

Check below iheheavieatweightlifted,weightfrequen0yliftedandlercarried.

fIeaviestweightliikd: Weightfrequeotiyliftedlcturied:

q 101bs. q i001bs.
0. Up

to 101bs. q Up to 50lbs.

q 201bs. qOver 100lbs. q Up to 25 ibs. q Over 6o ibs.

^f 501bs.

Job Title No._ 3 (from Part 1) 91IS51ttnc{y,t C4tcfI_

LE
Describe your basic duties - what you did and h^Qw you did it. Pleasc provtdp as much detai3 as possible.

f4,-Y+/rJ /ff5)qeeA^l/ o/y^L ^1. Yourbasict[uti<s: 14 1..

P.1 .:.1 !_. T....._.../_dtA 19 f "S
S

2. Machines, tools, cquipment you used:

3. Exact operations you per(ormed

4. Technical lmowledge and skills you used:

('̂
^/" ss / /i fo,e / ^

Zu-^i^G f^^ !8, C. 9e ^^a^J

U^T O7G 5 75. Rtading/Writingyoudid; , 3

6. Number of people you supervised: A"/°

[E Describe the kind and amount of physical acuvity thisjob involved during a typical day in terms of:

YVatking (cirde the number of hours a day spent wa(king) 0 1 2 3 4 5 5 7(g^
Standing (circle the number of haurs a day spent standing) 0 1 2 3 4 5 6 7

Sitting (circle the number of hours a day speni sitttng) 0 Q2 3.1t--b-E 8
Hending (circle how often a day you had to bend) Never - Occasionally requently - onstantly

61C 3012 Page 6 (rev 2J01) IC-2



Check below the heaviest weight lifted, weight frequently lifted end/ oroarried.

Heaviest weight lifted: Weight frequently lifted/ carried:

q 10Lbs. ^100Ibs. 0 UptotOlbs. L] Upto50lbs.

^ 20lbs. ^ Over 100 lbs. L3 Up to 25 tbs. L] Over 50 lbs.

50lbs.

Job Title No- 4 (trom Part 1) et'r /

Describe your basic duties - what you did and how you did it Please provide as much detail as possible.

I. Your basic duties: ALl^/bt(J'^K471ar^ '^de'011A'1.S '7 •

2. Machines, tools, equipment you used:

3. Bcact operations yo rfonned:

^StJti^^L eca^Pg ^-^

4. Technical knowledge and skills you used: NW D C

'o
` c-6. Numberofpeopleyousupervised:

Describe the kind and amount of physical activity this job involved during atypical day in terms of:

Walking (circle the number of hours a day spent walking) 0 1 2(1)4 5 6 7 8
Standing (circle the number of hours a day spent standing) 0 1 2 3@ 5 6 7 8

Sitting (circle the number of hours a day spent sitting) 0 1
2

5 6 7 8
Bending (circle how often a day you had to bend) Never - Occasionally -l.^requent - Constantly

Check below the heaviest weight lifted, weight frequently lifted and! or carried.

Heaviest weight lifted: Weight frequently lifted / catried:

^Q 10 lbs. D 100 lbs. ^Wp to 10 1bs. D Up to 50 Ibs,

q 20 Ibs. 9 Over 100 Ibs. q Up t.a 251bs. q Over 50 lbs.

q 501bs.

OIC 3012 Page 7 (rev 2/01) lj•^ .g ahry 1C-2
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Please use this space for comments, explanations or special factots you wish to add to support your
application. (social, economic, psychological)

, tx e ,OA d or
° N X! +^f , &Cfkts'S ^ ^ SS'(^v 4NE lbchi

^-ioNS Gll^6^

Y4^`
^rI3 Ct? tK ^ N^

ify that 7he infonoation on this I age and the prccecding pages ate W e lo e best of my knowledge.

By signing this application, I expressly waive all provisions of law which forbid any peeson, persons or medical

faciFity who has medically attended, treated, or examined me, or who may have medical infonualion of any kind

which may be tcsul to render a dccision in my ciaim, from disclosing such knowledge or information to the

Industrial Commission or employer(s) in my claim(s).

Attached fo this application is medical evidence in support of the appireation.

Person CompleGng Thls Form

/- 16 - 0'z 00 3
LZSate

DO NOT subnzit this application without the follarving:

' Supporting medical evldence signed by the physician.

' Your signature on this application. (above)

ATT^NTION
This application will be dismissed If medical evidence supporting

the request for Permanent Total Disabllity is not attached.

To assure prompt processing, this application should be flfed directly with:

The Industrial Commission of Ohio
Claims Management

30 W. Spring St. 5th floor
Columbus, Ohio 43215-2233

Heip Us Help Youl
Please take a minute to give us your correct address

in the space provided on the ffrst page of this applicatlon.

^M(^ 7t • Lva^^/tf^pP(ICy a2 ^lH1if/tj^

'OiC 3012 Page 8 (rev 2/01) iC-2



Mr. Scott Wolf, 1-16-2003

My entry of " the last date you worked anywhere" needs my explanation". In July of 2002
Cincinnati Incorporated cut me off of workman compensation because of my status of being MMI.
I was desperate for my family to have income so we wouldn't lose our home. I took a position rrtith
Argosy casino as a security guard. We discussed my physical problem of not being able to lift,
reach, and just the pain I receive from my arm just hanging while walking. This position was not
good for me, as I was physically unable to do this job. I had an appointment already scheduled with
Dr. Jim Swanson what physical problems I was having on that Job and he suggested that I'm just
making my condition worse and that is time for you to stop working at anything. Attached is a copy
of that post appointment.

Robert W. Lowe
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Lawe, Robert W. eKiutnm
Vkt tJaM: F[E, S'W 27. 21p21a.23 am
PNOVeltr. Jim Swaraon. M.D.
t.ac.f3on: lAranaon qrN:opadic 9uranir ArK► T&wtta

PqGE 02

102

Elaaranicaity atpnad by pioVkier on tOtzTr2()pz

SubjeCtive:

QQ,,SEr-year-akl ma#e preseqtta for follaw-up coneeminy his left shouider.

LEV, 4µ,'S•f.zY O^

The left shoulder cr>nBnuea to be painful aad stHf despite t8e aNhnoptaety. Dr.-l0nrhas latt town far anottser prslc*ae
iocatiun, and wishes me to continue caro. Mr. L©Mre doasn't feel he is capable of wakttip vdth tUa ahoukler. He can do a
few Ntt shtrg6 arlwnd tde tiou5e, btd onpe he starts anylhtnp Invoivl(rp nnpetition or Wft hi6 p(Nn rraraa+u. He sWl
usas paia medlclne Rtitaimftntly. He rec:enilyr had an exaniinaNan by Dr. Meym. I reviewad tban report. Me tew he has
readed MM( and ha3 PP(.

;a ^ •.. 'aA ..F i.77 7 1 ^.a

LGGWIRIW

PABT MUDIQAt HISTORY:
Corona(y A►tery Dise(lae
Hpperiiptttemta
ŵ nsion
D"KMWA

SURGICAL [#2Y:
AppmrLCtornY
Totu(Oedo!'#ty
4 prfor snuvkler awiyArfea;

FAMILY MERiC;AL WIS'rC1RY:
PoBitiva ior f:utatatp ARary OiSeaae and liypertensm.

SOCIAL NfSTBRY:
Madine 9a11dera;
Marikal status- marrWd;

FiA9tTE:
Natsmutcer tnmver smofced);

Percodan:
CJxpemertin:
Codeine:
6dOriih3ne:

cEfRl7L^^^'
Ceta^ta 20mq Tabfeta i taG(s) po qd
EcCtrfn
zospr 20rnq Tablet I tab(s) po ha
Ta1wSn
LOprbssor
Pepdd
P'ercocet

Qfi7jBCUYe:

2U43g,R V'ita1:: 51/27f20Q210:48:01 AM
Ht: 70 rm:h(es); vVt: 200 ias:

t
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i.ow% ttrrbwt K ot,ctnwa
vfrafc Od+: Fd, sep 27.2002 10-23 am
Provta.r: JNn 8woaorr, M.tY.
1.opdion: Swenaort txshcPacMc SutyetY Anct Sporta

EfOetroateaitSr aWW by prwkteron tWT700

2ar2

Suma4
LEFFSIiOULL1ER examination: Inspectlon: surpfcat waunct - superior wound ( heaPod ): na erythema: +ro ederna;rdslpfe
atlvphy of th4 pmmWNMS mtudes, oM[ad;
Palpation: fsa ►n eltateA overthelatemf davida, at the qteetar tunerosity and proxlmas ofthe hutnenrs, aMertcrdy, and
post.eflorty; no wamrth:aeepi'tus pslpeble overthe enterier and tatetat acromion and overtte subeoromlal bursa; no
mamtes:
Neuravaacutar, rtortnat sansory ezam of axHiaty, RnuawWxtaneous, med'ran radial and vlnar nerves dtstaNy'fo !(gM'
touch or Rain;senaary tlaficit noHed; normal Pnlse and oaplttary reflfl noted distally;
tulrisaatstr StrasMh: 4/5 ltertors: 1JS epdaoaom: 4/5 abdudtasx. 415 ad6uelots; 415 mdama1 rXalnra: 4/5 intaatMl rofatoCS;
!ti[nqe of trfotlon: INmited active ROM wteh wdernai rotation ki neatral (to R tlapteas), Internal rotaUan vrNh he xi to h1p,

a
^(UW.ft 90 tf^ ,^^t ^{OramorMon7d 8Q qeQQAleC1̂, lM̂ 0 A^E(^jroC3), and^bl6Dttfal ^fOtl41{O}^ nadEDl̂ i 1^^•0
deQree3):lirnited pustve ROM:emd ROM pain is prasenk
1Wtdarteuveas:
(+) Yerye►son teat: (+) Spead'steak; (+) drop arm test; negative Antertor prawer, rtegative Posterior Orawerr, (-)

sr,apufar vdnpksp teaf;The stwuider jotnt is reduced.

Asseasment:
A4G.8 "km and atratns of slwukier anrf apper arm (Severe)

Plan:

Spratea and strains of stwuttler and uppar aM

'fE89'SJPRCJCEDURES: Teats a+aqorprooodtnes which may be orderedrpertortned tn the future inotude: jmM tnjeciian
RnracoStenNq iqld $urStt 1njeGiWn aubaGOmtel.
liItFAICATtOKS:1 have presdihed the tottowtnp metlioation. Parcooet S1325 nV, 1-2 po q 4-6 hr pm paln,>w 50 and
W771i IN7ERMITTFNT f2E!-7LLS MONTHLY OR 81•NfONT}!LY TO CONTROL CHRONIQ PAIN. WE MEETS THE
CRI'1>:RiA t]F CHRONIG tNtRACTASt.E PAtN REQUIRING NARCOTK:8 FOR CONTROt_.. NareoHe rfatcs and
pracauBons wore dkalsaecl.. <?ver-t(te-counter melGCa0ons recommende! Include Tylenol Extra S1ranQth or Tylenol
arthrftis T1D. GttnSOSamfne auttl Chandralttn, 7opdcal arthr{tls croams, !lAuftitamins, arxl Vitamin E cream ta akht 61D.
RECOMMENBATIONS given inqwSe: iaetlterapy, heat therapy, Advance aCiviGes astoferatW, Sfretching pmoram
(Office instrnetian), Stiong"nin>3 prngram (Offiee insEruciion), ROM ptv9ram (Otlfce Instructton), and st6xi Rx asmfort
FOLLOW-UP: 8ohedute a foNovf-up visit in 6 moMhs, .
WORK:
I do not reconktterat evff return{nQ to Nwic. MM1 atatus Itas been achtevad effective 0.27-O2_ 28% Upper E;xtremity

Pemtanortt Pftat Itnpairnient is yresent acr"dinp to tha AMA Guides to Impairment, St)i oAltlon.(Equivalent to 17 %
wrnole person). Sea Alaached vrorksheet. He wiFt sequiro twjce yearly visits to me to m.mtl pain mod[cat.ig^h and moniHor
for s1Qns af pfvSihtl3c loasaniny ar infactinn. The totai jotnt wit) need to be rvutinsly foUotved arFlh yaar^yaX-r pqs of the
uhoukter..
CC:
FranSc Gates Servkt Co.. Dr. Beriafoll

cnw.r«w,+-.......r...... -w.n.,.

.r,

0'1"1 4:...
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January 30, 2006

Jim Swanson, M.D.
pRTHOPAED4C SURGEON

Scott Wolf
Weisser and Woff, Attorneys at Law
Kroger Building
1014 Vine Street, Suite 1650
Cinoinnati, OH 45202

RE: Robert W. Lowe
DOB: 01/01 /1946
DOI: 11/13/1998

Dear Mr. Woff:

OqripR►SCIC SUR'S
DEARBORN COUNTY HOSFlTAL
600 WILSON CREEK ROAD
LAWRENCESUHG. IN 47025
TELEPHONE (972) 687,8402
FAX (812) 537-64II6

•.... .•..•
•..• •• •• . .. .. . . .. ....... . ....... . •.••
...... .... ....... • . .. ••.•..•...

....•.•.
.. .

••. . . .

I examined Mr. Lowe on January 30, 2006. I completed a history ..^8.a..physjeaF•,
examination of the patient, and I can find no evidence of improvement of his •'•'
condition that would warrant terminating his disability. I have endosed my offi^p;e
notes for your use. Mr. Lowe informed me that he was surreptitiously videotaped
doing some work about his home. I even examined the hedge Gipper he was
using, and it weighed no more than 3112 pounds. 'i'his was weti within the range
of lifting I had allowed him to try to strengtlwn his shoulder. Based on this
reprehensible action on the part of the Insurance company, I am told that he is to
appear at a hearing to void his disability.

t have always allowed Mr. Lowe to do limited iifting about his home and
community, but in no way does that void his disability. He has severe pain In the
shoulder constantly, and is barely keeping it controlled with Percocet and
Neurontin. He has severe weakness in the shoulder and a signifiosnt loss of
usable motion, I have had the liberty of examining him every 3-6 months for
neariy 8 years, and I can tell you for r,ertain that he is worsening, not improving.
Simply doing limited things about the home, WITH PAIN, is a far cry from doing
any work with the shoulder for an 8-hour day.

I find that the act of videotaping a man at his home, doing acts of daily living, and
then extrapolating that to suggest he is no longer disabled is unaooeptabie.
Rather than authorizing a functional capar.ity exam performed by a competent
physical therapist or physiatrist, the company sent someone skulking around his
home with a camera. I would suggest to you that this constitutes fraud on the
part of the company authorizing the videotaping, and should be punished under
the full weight of the law.

ADULT & PEDIATflIC CARE • FRAOTURES • BPORTS MEDICINE • RECONSTRUCTIVE SURGERY
LASER SURGERY • HAND • JOINT REPLAOEMENT

..

......
••..
. .

s^'q3143
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Mr. Lowe has always compiied with my instructions, has shown no history of drug
diversion or ovenase, has completed every course of therapy, and has undergone
4 shoutder surgeries. Lfnfortunately, he has not had a resuR alkWr>A him to be
functional beyond activities of daily living. The whole situation has caused him to
be severely depressed, and the aontinued harassment by his company only
makes it worse. I recommend his benefits continue, and consideration be given
to increasing them, not voiding tham. I also strongly recommend that the actions
of the company authorizing the videotaping be scrutinized carefufly for evidence
of illegal or unethical behavior.

Sincerely,
..... .....

Jim Swanson, M.D.

is

CC: Robert Lowe

.... ... . .. .. . . .. ....... ........ . ....
...... .... ....... . .. .... ........ ... . ....... . . ....... .. . ..... .. . .
•.....

•...
. .
•...

;
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4123.52 Continuing jurisdiction of commission.

The jurisdiction of the industrial commission and the authority of the administrator of workers'
compensation over each case is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, in its opinion is justified No
modification or change nor any finding or award in respect of any claim shall be made with respect to

disability, compensation, dependency, or benefits, after five years from the date of injury in the
absence of the payment of medical benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123.58, or division (A) or (B) of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of section
4123.84 of the Revised Code, in which event the modification, change, finding, or award shall be made
within five years from the date of the last payment of compensation or from the date of death, nor
unless written notice of claim for the specific part or parts of the body injured or disabled has been
given as provided in section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back period in
excess of two years prior to the date of filing application therefor. This section does not affect the right
of a claimant to compensation accruing subsequent to the filing of any such application, provided the

application is filed within the time limit provided in this section.

This section does not deprive the commission of its continuing jurisdiction to determine the questions

raised by any application for modification of award which has been filed with the commission after June

1, 1932, and prior to the expiration of the applicable period but in respect to which no award has been

granted or denied during the applicable period.

The commission may, by general rules, provide for the destruction of files of cases in which no further

action may be taken.

The commission and administrator of workers' compensation each may, by general rules, provide for
the retention and destruction of all other records in their possession or under their control pursuant to
section 121.211 and sections 149.34 to 149.36 of the Revised Code. The bureau of workers'
compensation may purchase or rent required equipment for the document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, films, or
other direct document retention media, when properly identified, have the same effect as the original
record and may be offered in like manner and may be received as evidence in proceedings before the
industrial commission, staff hearing officers, and district hearing officers, and in any court where the

original record could have been introduced.

Effective Date: 06-14-2000; (SB 7) 10-11-2006

L111 45
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