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I. STATEMENT OF FACTS

A, The Assignment.

On July 6, 2002, Kristy Norregard ("Norregard”), was involved in an automobile
accident and suffered injuries as a result of that accident. (Supp. 11). On July 9, 2002,
Norregard sought treatment from Appellant West Broad Chiropractic (“West Broad™) for injuries
caused by the accident. (Supp. 11). On July 9, 2002, Norregard executed a document entitled
“Assignment of Right to Receive Benefits and/or Proceeds of Settlement or Judgment” (the
“Assignment”). (Supp. 11). Norregard agreed to the terms and conditions of the Assignment in
exchange “for the provision of medical care from West Broad ...”. (Supp. 14).

Pursuant to the Assigniment, Norregard irrevocably assigned her “right to receive or
collect any check or monies offered for compensation to me by any person for any injury for
which I received treatment from West Broad.” (Supp. 14). In the Assignment, Norregard gave
notice to “any person, insurance company, or other responsible party that this document
irrevocably assigns my right to collect or receive payment in any form as and for compensation
for any injuries for which I receive treatment from West Broad ....” (Supp. 14). In the
Assignment, Norregard directed that payments be made directly to West Broad before any
payments were made to her. (Supp. 14). Norregard also acknowledged that “should I never
receive compensation for the injuries sustained from any person, persons or company (Insurance
or otherwise), | am and will continue to be fully and personally responsible for payment for
treatment received from West Broad ... for the care provided ....” (Supp. 14). Tn exchange,
West Broad agreed “to forego any and all methods of collection directly from the undersigned
unless and until” Norregard received payment. (Supp. 14). West Broad provided treatment to
Norregard for her injuries suffered in the accident expecting to be compensated from the monies

to be paid to Norregard as a result of her injuries. (Supp. 14).




B. West Broad’s notice of the Assignment.

Appellee American Family Insurance (“American”) issued a liability insurance policy to
the driver of the automobile liable for the injuries Norregard suffered as a result of the accident.
(Supp. 10 and 12). On April 30, 2004, West Broad gave notice of the Assignment to American.
(Supp. 12). In the notice to American, West Broad advised American that Norregérd had
assigned to West Broad the right to receive any proceeds of any settlement or judgment to the
extent of any outstanding balance relating to medical treatment for the injuries she suffered as a
result of the accident. (Supp. 15). In the notice, West Broad advised American: “If you choose
to pay Kristy Norregard you must pay West Broad .... In the event you choose to not pay Kristy
Norregard, you are under no obligation to pay West Broad ....” (Supp. 15). In the notice, West
Broad requested: “Pursuant to the [ Assignment], please include West Broad ... as a named co-
endorser [payee] on any disbursement check that you issue on this claim.” (Supp. 15).

American received notice of the Assignment. (Supp. 17).

C. American pays settlement proceeds to Norregard.

In January, 2006, American settled with Norregard for her injuries caused by American’s
insured. (Supp. 10). American paid Norregard “a cash settlement in exchange for a signed
release discharging any and all claims ... Norregard may have against American ... and/or its
insured.” (Supp. 10). Despite the notice of the Assignment, American paid Norregard without
paying or making provisions for payment to West Broad. (Supp. 12). “The settlement money
was distributed directly to ... Norregard.” (Supp. 10). The value of the treatment Norregard
received from West Broad was $3,830.00. (Supp. 12). No portion of the setflement proceeds

was paid to West Broad. (Supp. 12).



IL ARGUMENT!

Proposition of Law No. I: A person who has been injured in an autontobile
accident but who has not yet established liability for the accident may assign
his/her right to proceeds, either judgment or settlement, in whole or in part,
as consideration for medical treatment. .

SECOND ISSUE PRESENTED FOR CONFLICT

May a person who has been injured in an automobile accident but who has
not yet established liability for the accident and a present right to settlement
proceeds, but who may have that right in the future, even if the future
existence of the proceeds is conditional, assign that right, in whole or in part,
to another under Ohio law?

A. The well-reasoned law of Ohio finds the Assignment valid,

An assignment is a transfer of some right or interest from one person to another, which
causes to vest in another the right or interest. Leber v. Buckeye Union Ins. Co. (1997), 125 Ohio
App.3d 321, 332, 708 N.E.2d 726, citing Aetna Casualty & Surety Co. v. Hensgen (1970), 22
Ohio St.2d 83, 258 N.E.2d 237. “An unqualified assignment transfers to the assignee all the
interest of the assignor in and to the thing assigned.” Leber, 125 Ohio App.3d at 332, citing
Pancoast v. Ruffin (1824), 1 Ohio 381. “As a general rule, an assignee ‘stands in the shoes of the
assignor . . . and succeeds to all the rights and remedies of the latter.”” Leber, 125 Ohio App.3d
at 332, quoting Inter Ins. Exchange v. Wagstaff (1945), 144 Ohio St. 457, 59 N.E.2d 373.

In determining whether a document constitutes a valid assignment, and if so, what is
assigned, the Court must first determine the intention of the parties from the language of the
Assignment itself. “In construing any written instrument, the primary and paramount objective
is to ascertain the intent of the parties. The general rule is that contracts should be construed so

”

as to give effect to the intention of the parties.” Awltman Hosp. Assn. v. Community Mut. Ins.

Co. (1989), 46 Ohio St.3d 51, 53, 544 N.E.2d 920.

' Pursuant to the Court’s order, West Broad has submitted a combined brief. West Broad has set out the
propositions of law from its discretionary appeal combined with the comparable issues certified to the Court.



Scrutiny of the Assignment manifests Norregard’s intent to transfer the expected
proceeds from a settlement or judgment for the personal injuries she had suffered on July 6,
2002, to West Broad in exchange for medical treatment. The Assi gnment provided in pertinent
part:

I hereby assign my right to receive or collect any check or monies
offered for compensation to me by any person for any injury for
which I received treatment from West Broad Chiropractic. I
HEREBY NOTIFY ANY PERSON, INSURANCE
COMPANY OR OTHER RESPONSIBLE PARTY THAT
‘THIS DOCUMENT IRREVOCABLY ASSIGNS MY RIGHT
TO COLLECT OR RECEIVE PAYMENT IN ANY FORM
AS AND FOR COMPENSATION FOR ANY INJURIES FOR
WHICH I RECEIVE TREATMENT FROM WEST BROAD
CHIROPRACTIC. YOU ARE DIRECTED HEREIN TO
PAY WEST BROAD CHIROPRACTIC DIRECTLY THE
AMOUNT OUTSTANDING BEFORE MAKING ANY
PAYMENT TO ME.

* %

I hereby authorize and direct full payment of the amounts
requested by West Broad Chiropractic from any person, persons or
company responsible for payment of any compensation for the
injuries caused by the accident on or about 7-6-02.

(Supp. 14) (emphasis added).

A fair and reasonable reading of this document can leave little doubt that Norregard
intended to transfer to West Broad only the proceeds from any monetary recovery from the
accident that had occurred on July 6, 2002, Nothing in the Assignment conveyed the personal
injury claim itself. Nothing in the Assignment conveyed control of the prosecution or settlement
of the personal injury claim itself. West Broad could not dictate or control settlement
negotiations or trial strategy. Under the Assignment, if Norregard did not pursue the personal
injury claim, then she would be personally liable for the outstanding balance for the services

provided by West Broad.



Once American received notice of this Assignment, American was obligated to pay West
Broad when American became obligated to pay Norregard., “The account debtor must make all
payments to the assignee once the account debtor has received reasonable notice of the
assignment.” First Bank of Marietta v. Roslovic & Partners, Inc. (1999), 86 Ohio St.3d 116,
119, 712 N.E.2d 203; see also, Hsu v. Parker (1996}, 116 Ohio App.3d 629, 633, 688 N.E.Zd
1099, “After notice of the assignment has been given to the obligor, or knowledge thereof
received by him in any manner, the assignor has no' remaining power of release. The obligor
must pay the assignee.” Hsu, 116 Ohio App.3d at 633. Norregard had assigned to West Broad
her prospective recovery of proceeds for her claims arising from the accident to the extent of
West Broad’s outstanding balance. American was on notice of that Assignment when American
entered into a settlement with Norregard in which it committed to pay Norregard in exchange for
her compromise and release of any claims arising from the accident which Norregard had against
American or its insured. American then became legally obligated to pay Norregard. When that
setflement was effected, Norregard had already assigned her right to receive settlement proceeds
to West Broad to the extent of its account balance for chiropractic services. Consequently,
American became obligated to pay West Broad to the extent of its account balance. Hsu? 116
Ohio App.3d at 633 (Failure to pay the assignee renders the obligor liable to the assignee.).
Therefore, when American paid Norregard and not West Broad, American became liable to West
Broad for the balance of the account due for chiropractic services rendered to Norregard.
Roslovic, 86 Ohio St.3d at 119 (“an account debtor is liable to an assignee for payments made to
an assignor after the account debtor receives sufficient noticg of the assignment.”).

“As a general rule, an assignee stands in the shoes of the assignor ... and succeeds to all

the rights and remedies of the latter.” Leber, 125 Ohio App.3d at 332 (citation omitted).



American knew that West Broad stood in the shoes of Norregard in any settlement of her claims
arising from or related to the accident. When American settled with Norregard it knew that part
of those proceeds were to be paid to West Broad. Pursuant to the Assignment, West Broad
succeeded to Norregard’s rights in the settlement agreement and American was obligated to pay
West Broad the portion it was due. Hsu, 116 Ohio App.3d at 633.

The facts and the law in Hsu v. Parker, supra., exemplify the operation of an assignment
of settlement proceeds for medical treatment. Defendant Elaine Parker was involved in an
automobile accident and suffered multiple injuries. Ms. Parker sought treatment from Dr. Hsu
for her injuries related to the accident. As consideration for the treatment Dr. Hsu was to provide
her, Ms. Parker executed a document entitled “Security Agreement for Medical Services.” The
document gave Dr. Hsu a security intereﬁt in any and all future proceeds from Ms. Parker’s
pending personal injury lawsuit. The document authorized her attorney to withhold sufficient
funds from any settlement, judgment or verdict to pay the outstanding balance for Dr. Hsu’s
services. The document also directed Ms. Parker’s attorney to pay any funds to Dr. Hsu. Later
that year, Ms. Parker’s personal injury lawsuit was settled for $25,000.00. However, Ms. Parker
instructed her attorney to transfer the settlement proceeds to her and not to pay Dr. Hsu’s
medical fees. Dr. Hsu filed suit against Ms. Parker and her attorney alleging that they owed him
for the medical services rendered to Ms. Parker. Ms. Parker defaulted. However, her attorney
argued that he had no obligation to pay consistent with the assignment. On appeal, the Court
found that the document clearly authorized Ms. Parker’s attorney to withhold funds from any
settlement to pay Dr. Hsu for his services. Furthermore, the document explicitly directed the
attorney to pay from any settlement or award the medical fees owed Dr. Hsu. Based upon these

findings, the Court concluded that this document created a valid assignment of Ms. Parker’s right



in any future settlement proceeds in Dr. Hsu. Having received notice of this assignment, the
Court concluded that Ms. Parker’s attorney, who had been paid the settlement proceeds, was
obligated to pay Dr. Hsu. The Court explained:

After notice of the assignment has been given to the obligor, or

knowledge thereof received by him in any manner, the assignor

has no remaining power of release. The obligor must pay the

assignee.” 4 Corbin on Contracts (1951) 577-578, Section 890.

From the language of the [Security Agreement], Ms. Parker

assigned part of the proceeds of her personal injury action to [Dr.

Hsu]. As shown by [her attorney’s] signature on the document,

[her attorney] had knowledge of the assignment. Consequently,

[her attorney] was obligated to pay [Dr. Hsu] for medical services

[he] provided to Ms. Parker from any settlement reached in the
personal injury action.

116 Ohio App.3d at 633. Like the patient in Hsu, Norregard sought chiropractic treatment from
West Broad. As consideration for this treatment,? Norregard executed the Assignment. Like the
agreement in Hsu, the Assignment clearly authorized and directed that anyone paying settlement
proceeds was to withhold funds from those proceeds to pay West Broad for its services.
Therefore, like the agreement in Hsu, the Assignment is valid.

Commencing with Hsu, previous Courts of Appeal have, with one aberration,
consistently found the assignment of prospective proceeds for medical treatment to be valid and
enforceable. The Court of Appeals for the First Appellate District in Mt. Lookout Chiropractic
Center v. Motley (Dec. 1, 1999), App. No. C-980987, 1999 WL 1488971, found that Motley had

executed an agreement assigning to Mt. Lookout Chiropractic Center, Inc. (“Mt. Lookout”) the

*  The Assignment states unqualifiedly: “1 ... hereby agree to the following terms and conditions for the provision
of medical care from ... West Broad Chiropractic ...”. (Supp. 14).

*  Inaddition to these cases, trial courts in Ohio recognize the validity and enforceability of an assignment of
future proceeds from an accident to pay for medical care. East Broad Chiropractic, Inc. v. Founders Ins. Co.
(Mun. Ct. Aug. 24, 2007), Case No. 2006 CVE 53881, Sky Shelby D.C., Inc. v. Kaylan L. Mack (Hamilton C.P.
Mar. 31, 2003), Case No. A0202350, American Chiropractic v. Huddy (Lucas Mun. Ct. 2003), Case No. CVF-
02-01146.



right to receive payment for services rendered to Motley directly from the proceeds of any
insurance claim payable to Motley. Defendant USAA Insurance Company (“USAA”) paid
insurance proceeds to Motley for his claim. Mt. Lockout then sued USAA seeking
reimbursement of the funds that had been paid to Motley. On appeal, the Court concluded that
the record below showed a valid assignment of which USAA had actual notice. “Consequently,
the payment by [USAA] directly to Motley violated the assignment, and [USAA] was liable to
reimburse [Mt. Lookout] in that amount,” /d.

The Court of Appeals for the Ninth Appellate District in Akron Square Chiropractic v.
Creps, App. No. 21710, 2004-Ohio-1988 faced a challenge to an assignment identical to this
Assignment. The Court concluded that Creps’ right to assign potential future proceeds arose at
the time of the accident. Id. With that assignment, Akron Square Chiropractic had an
assignment of proceeds directly enforceable against the insurance company. Id. at 114 (“Allstate
was obligated to pay Akron Square for the medical treatment its provided to Creps.”). Having
refused to honor the assignment, “Allstate must pay Akron Square for Creps’ treatment.” Jd.

The Court of Appeals for the First Appellate District in Roselawn Chiropractic Center v.
Allstate Ins. Co., 160 Ohio App.3d 297, 2005-Ohio-4327, 827 N.E.2d 331, again affirmed the
validity of an assignment of proceeds to pay for chiropractic services. The Court concluded that
“once Tate had assigned to Roselawn her potential proceeds from a lawsuit, Allstate was
obligated to honor the assignment and pay Roselawn the amount owed by Tate.” Id. at §13. The
Court reasoned that allowing the creation of a valid assignment by an injured party who incurs
medical costs related to an injury for which another party may be liable gives some assurance to
medical care providers that they will eventually be compensated. /4. at §20. “This fits with one

of the purposes of assignments - - to encourage the assignee to trust that an assignor who may



not have cash-in-hand will be able to adequately cover his or her debts.” /d.

The Court of Appeals for the Eleventh Appellate District found an assignment of future
proceeds in exchange for medical treatment of injuries suffered in an automobile accident to be
valid and enforceable against the insurance company who paid proceeds to settle the personal
injury claim. In Gloekler v. Alistate Ins. Co., App. No. 2007-A-0040, 2007-Ohio-6173, the
Court held that once the insurance company had received notice of the accident victim’s
assignment of “a part of any [prospective] proceeds from my claim equal to the fees incurred by
me ... for all treatment and other services,” the insurance company “‘had a duty to pay [the health
care provider] directly prior to paying any additional proceeds to {the assignee].” Id. at 416, 26.

Finally, the Court of Appeals for the Twelfth Appellate District in Cartwright
Chiropractic v. Allstate Ins. Co., App. No. CA2007-06-143, 2008-Ohio-2623, found an
assignment of future proceeds in exchange for medical treatment of injuries suffered in an
automobile accident to be valid and enforceable against the tortfeasor’s insurance company.
“Allowing creation of a valid assigmment in such a situation gives some assurance to medical
care providers that they will eventually be compensated. This fits with one of the purposes of
assignments — to encourage the assignee to trust that an assignor who may not have cash in hand
will be able to cover his or her debts.” fd. at 21, quoting Roselawn, 2005-Ohio-1327, at 420.

Even the Board of Commissioners on Grievances and Discipline of this Court has
recognized the type of assignment in this case to be lawful. In Opinion 2007-7, the Board
opined:

A lawyer’s duty of safekeeping funds in the lawyer’s possession
extends not only to clients but also to third persons. A lawyer has
an ethical duty of safekeeping funds for a third person when the

lawyer knows a third person has a lawful claim to funds in the
lawyer’s possession. Not every claim of a third person triggers a



lawyer’s safekeeping duty, only a lawful claim that a lawyer knows
of is an interest subject to protection under Rule 1.15.

In the opinion, the Board stated that a “lawful claim” triggering a lawyer’s ethical obligation to
safekeep funds for a third person includes “a written agreement signed by a client promising
payment or authorizing the lawyer to make payment to the medical provider from the proceeds
of a settlement or judgment. These agreements are known by various names, such as
assignments, security agreements, or a doctor’s Hen.” Op. 2007-7, p. 4. Clearly, the well-
reasoned law of Ohio finds the Assignment valid.

- B. Public policy supports the Assignment.

Recently, the Court of Appeals for the Ninth Appellate District recognized that public
policy supports the benefit of such an assignment to both the accident victim and the health care
provider. In Akron Square at §12, n. 2, the Court observed:

allowing injured persons to assign potential future insurance

proceeds promotes timely medical treatment for injured persons

otherwise unable to pay, and it avoids needless litigation. [This]

reasoning *** allows indigent tort victims to obtain treatment by

securing payment for medical services with an assignment of rights

to insurance proceeds to the medical provider without exposing the

insurance catrier to any significant risk. *** [The insurance

company’s] claim that such assignment should be unenforceabie

by the assignee would prevent some insured (sic) persons from

obtaining timely medical treatment, and lead to additional lawsuits

by medical providers who elect to provide treatment without ‘up

front’ payment, without serving any advantage to any party,

including the insurance carrier.
Likewise, the Court of Appeals for the First Appellate District found that public policy supports
such an assignment. “Many times an assignment is the only way the doctor can secure
payment.” Roselawn, 2005-Ohio-1327, at §19. “Allowing the creation of a valid assignment in

such a situation gives some assurance to medical care providers that they will eventually be

compensated.” Id. at 420. Such assurance would obviously “encourage the assignee to trust that
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an assignor who may not have cash-in-hand will be able to adequately cover his or her debts.”
Id
In days preceding the Court of Appeals’ decision in this case, the Court of Appeals for
the Twelfth Appellate District found public policy support for an assignment in exchange for
medical care:
In First Bank of Marietta v. Roslovic & Partners, Inc., the Ohio
Supreme Court held that an assigment was valid and that the
account debtor had become obligated to pay the assignee once the
account debtor had received notice of the assignment. The court’s
holding “preserves the goals of commercial stability and reliability.
Lenders are willing to enter into riskier deals if a good assignment
is in place that creates solid incentives for an account debtor to
comply with its terms.” 86 Ohio St.3d at 120. The same principle
is applicable here. “Allowing creation of a valid assignment in
such a situation gives some assurance to medical-care providers
that they will eventually be compensated. This fits with one of the
purposes of assignments -- to encourage the assignee to trust that
an assignor who may not have cash in hand will be able to cover
his or her debts.” Roselawn, 160 Ohio App. LEXIS 3d 297, 2005-
Ohio-1327 at 420.

Cartwright, 2008-Ohio-20623, at §21.

Given the health insurance crisis plaguing Ohio, an assignment of proceeds in exchange
for medical care can be the means to provide both needed treatment for the uninsured and
underinsured in Ohio and payment to the health care provider. Hospital emergency rooms are
burdened with the responsibility to provide primary care to the uninsured and underinsured.

Uninsured burdening area emergency units, December 23, 2008 at

http:\\www .bucyrustelegraphforum.com. In a study conducted by the Ohio Hospital Association,
uninsured patients seeking emergency care increased by nearly 20% from 2003 to 2006. Okio’s
ER's see rise in patients, Jan. 7, 2008, COLUMBUS DISPATCH. “The emergency department is
their safety net for care.” Id. For example, Mt. Carmel West reported a 16% increase in 2007

over 2003 and Riverside Methodist reported a 20% increase for the same time period. 7d. The
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Ohio Hospital Association reported that “$18 billion is inappropriately spent annually across the
country on emergency room visits for non-emergency conditions, and Ohio ranks third largest in
the U.S, with nearly $1 billion of that total.” Plight of Uninsured a Burden for All Ohioans, May

2, 2006 at http:\www.ohanet.org. “In addition, care provided for free to uninsured patients

drives up the cost of health care for alt Ohioans, simply shifting the cost of that care to other
payers. Higher healthcare costs yield higher insurance premiums — a financial burden that has
little affect on the uninsured population, but a major impact on insured Ohioans.” Jd.
Overcrowding not only creates a financial burden, overburdened emergency facilities across the
country prove dangerous to patients in need of critical care. According to studies conducted by
the National College of Emergency Physicians, the uninsured receive less preventative care, are
diagnosed at a more advanced stage, once diagnosed, tend to receive less therapeutic care and
have a higher mortality rate. Uninsured burdening area emergency units, December 23, 2008 ar

hitp:\\wwww .bucyrustelesraphforum.com.

An assignment of future proceeds can be the palliative to provide the necessary treatment
for many of these patients and payment for medical services. Patients who have been victims of
automobile accidents, whether uninsured or underiﬁéured, can provide the emergency room or
the primary care physician or the chiropractic physician the assurance of payment, If given such
assurance of payment, the hospital, the physician, the chiropractor may forego immediate
collection efforts and thus allow the patient a measure of financial stability. As the Courts of
Appeal for the both the First and the Twelfth Appellate District observed: “Allowing creation of
a valid assignment in such a situation gives some assurance to medical-care providers that they
will eventually be compensated, This fits with one of the purposes of assignments — to

encourage the assignee to trust that an assignor who may not have cash-in-hand will be able to
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cover his or her debts.” Cartwright, 2008-Ohio-2623 at 21, quoting Roselawn, 2005-Ohio-
1327, at 920.

Enforcement of such an assignment will not expose the tortfeasor or her insurer to any
significant risk. In its notice to American, West Broad suggested: “... please include West
Broad Chiropractic as a named co-endorser [payee] on any disbursement check that you issue on
this claim.” (Supp. 15). The Court in Gloekier concluded that the insurance company could
likewise honor the assignment without any risk:

If Allstate chose to settle Starcher’s claim for a total of $100,000, it
had a duty to pay $2,050 directly to Gloekler and $97,950 directly
to Starcher., On the other hand, if Allstate determined that
Starcher’s claim had no value and chose not to settle, it would not
have a duty to pay Gloekler, unless and until Starcher obtained a
judgment against Allstate or Muto. In addition, if a dispute
developed between Starcher and Gloekler, such as whether or not
the chiropractor was legally required to submit the bills to
Starcher’s medical insurance or claims of overcharging, Allstate
could simply tender the settlement check with both Starcher and
Gloekler listed as payees.

2007-Ohio-6163 at 926. Here, American had no risk. American simply had to add West Broad
as a co-payee on the check it issued to Norregard to honor the Assignment.

C. The Court of Appeals distorts the common law of assismments.

I. A false factual premise.

The Court of Appeals began its analysis based on an erroneous description of the
Assignment. The court described the Assignment as a contract “in which Norregard agreed to
assign to West Broad her right to settlement proceeds from any future personal injury claim.” 2*
(emphasis added). Based upon that erroneous fact, the court concluded that West Broad had no

valid assignment because

*  West Broad will refer to the paragraph numbers of the opinion of the court attached in the appendix to this brief,
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there existed no “right in being” when Norregard entered into the
assignment with West Broad, and, thus, at the time of the
assignment, no property right vested in West Broad. Although it
was possible at the time of the assignment that Norregard could in
the future obtain settlement proceeds from American, it was just a
possibility. Norregard’s right to obtain a settlement from
American could not be properly perfected or established until
Norregard first obtained a judgment against the tortfeasors, as
provided by R.C. 3929.06. Therefore, the agreement between
Norregard and West Broad to apply any settlement proceeds to
Norregard’s debt could not operate as an assignment, as it did not
give West Broad a right to the funds until Norregard sought
proceeds from American. (§16).

This reasoning is fundamentally flawed! At the time Norregard executed the
Assignment, she had already been in the accident. She had an existing right to prospective
proceeds, either in settlement or from a judgment, for that personal injury claim. “A claim is
‘[t]he aggregate of operative facts giving rise to a right enforceable by a court’ or a ‘cause of
action.”” Sowers v. Luginbill, 175 Ghio App.3d 745, 2008-Ohto-1486, 889 N.E.2d 172, at {32,
quoting Black’s Law Dictionary (7th Ed. 1999). “The cause of action here accrued on the date of
the accident ....” Sowers at §33. As of that date, Norregard had a claim against American’s
insured which would result in proceeds, either in settlement or judgment. “The cause of action
existed at the time the assignment was executed. While the amount of recovery depended upon
later proof, the action existed and a share of [the recovery] could be assigned.” In re Petry (N.D.
Ohio 1986), 66 B.R. 61, 63.

“In Ohio, Generally (sic), all rights, ad rem and in re, vested or contingent, possibilities
coupled with an interest, and claims growing out of and adhering to property, both from contract
and tort, may be assigned.” Cartwright, 2008-Ohio-263, at §|15. From the date of Norregard’s
accident with the tortfeasor, she owned a claim for damages and the prospective right to obtain
payment of pecuniary damages or settlement proceeds. /d. at Y16, see also, Akron Square

Chiropractic at 11 (... we have recognized the right of an injured party to assign its rights to
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claims which they might have pursued under [an insurance policy] as a result of an injured
party’s injury.”). This Court has recognized that right to be a chose in action which is
established at the time of the loss and not when reduced to a sum of money due. Pilkington N.
Am., Inc. v. Travelers Cas. & Sur. Co., 112 Ohio St.3d 482, 2006-Ohio-6551, 861 N.E.2d 121, at
120.
This Court recognized that a chose in action includes “the right to bring in action in tort

and in contract.” Id. This Court reiterated the explanation given in Cincinnati v. Hafer (1892),
49 Ohio St. 60, 65, 30 N.E. 197:

[Wihile ... a ‘chose in action’ is ordinarily understood [to be] a

right of action for money arising under contract, the term is

undoubtedly of much broader significance, and includes the right

to recover pecuniary damages for a wrong inflicted either upon the

person ot property. It embraces demands arising out of a tort, as
well as causes of action originating in the breach of a contract.

Pilkington, at §20. In Ohio, “[i]t is permissible to assign a chose in action.” Leber, 125 Ohio
App.3d at 332, citing Crawford v. Chapman, (1848), 17 Ohio 449,

Clearly the Court of Appeals based its conclusion on a false factual premise. Norregard
did not assign to West Broad her right to proceeds from any fufure personal injury. ;:laim, but she
assigned her right to proceeds from an existing chose in action, her right to recover pecuniary
damages for a wrong inflicted upon her person in thie accident, which had occurred before .
executing the Assignment. From that chose in action, Norregard had an existing proprietary
interest from which she could realize proceeds from either settlement or judgment.

2. Erroneous legal analysis,

The court compounded its factual error with a distortion of Ohio assignment law. Citing
Ohio Jurisprudence 3d, the court reasoned ““‘a mere naked or remote possibility’ cannot be

assigned, and no right is assignable until it has been properly perfected or established as provided
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by law.” 15, However, the court overlooked the very preceding sentence in that section of the
treatise. “A present existing right, to take effect in the future on a contingency, may be
assigned.” 6 Ohio Jur. 3d Assignments, §18. In this case, Norregard had a present existing
right, namely, a cause of action from the accident which had accrued under Ohio law, from
which she would realize proceeds in the future on a contingency, either settlement or judgment.
The present existing right to those proceeds, based upon the very authority cited by the court, can
be assigned.

Exacerbating its error, the court further reasoned that “a promise on the‘part of the
promisor to apply a particular fund to pay a debt to the promisee as soon as he receives it will not
operate as an assignment, as it does not give the promisee a right to the funds, except through the
promisor, and locks to a future act on the promisor’s part as the means of rendering it effectual.”
415. For this conclusion, the court cited Christmas’s Adm’r v. Griswold (1858), 8 Ohio St. 558,
562. The court’s reliance upon Griswold was simply misplaced. “The Griswold decision does
not ... address the effect of an assignment. Instead, it distinguishes (1) a covenant to apply a
particular fund to pay a debt, from (2) an assignment, and holds that such a covenant does not
operate as an assignment.” /n re Gresley, Case No. 01-22258 (Bankruptcy N.D. Ohio, June 9,
2003).

A person who has a present right to receive proceeds, but that right will be realized in the
future, even if the future existence of the proceeds is conditional, can assign that right, in whole
or in part, to another under Ohio law. General Excavator Co. v. Judkins (1934), 128 Ohio St.
160, 190 N.E. 389. In General Excavator, an excavating contractor had assigned to his bank
future payments due from the county auditor for an excavation contract. The payments had not

yet been paid, and might never have been paid, as the payments were conditioned on the
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contractor’s subsequent performance of the work. This Court held that the excavating contractor
could validly assign those prospective payments because:

An equitable assignment requires no particular form. It is

accomplished where there is an intention on one side to assign and

an intention on the other to accept, supported by a sufficient

consideration and disclosing a present purpose to make an
appropriation of a debt or fund.

Id. atsyl. 3. Similarly, in Moore v. Foresman (1962), 172 Ohio St. 559, 179 N.E.2d 349, this
Court held that future and contingent beneficiaries of stock held in a trust could assign that stock
to a third party, despite the fact that at the time the assignment was made, the assignors had no
right in, or to, the stock held by the trust. This Court has likewise held that a potential
beneficiary of a contingent future inheritance could validly assign it before it existed, as an
equitable assignment. Hite v. Hite (1929), 120 Ohio St. 253, 166 N.E. 193.

Before the modern rules of civil procedure, the distinction between a cause of action
brought in a court of equitgf as opposed to a court of law was crucial, even dispositive. At
common law, a contingent interest in property was not assignable, but it was always assignable
in equity. Pennsylvania Co. v. Thatcher (1908), 78 Ohio St. 175, 85 N.E. 55 (“equitable
assignment to attorney of an interest in the proceeds of compremise, not enforceable in suit at
law, his remedy being in equity”), citing Pittsburgh, Cincinnati, Chicago & St. Louis Railway
Co. v. Volkert {(1898), 58 Ohio St. 362, 50 N.E. 924. Of course, under present rules of civil
procedure there is only “one form of action ... [a] civil action.” Rule 2, Ohio Rules of Civil
Procedure.

Given the creation of a single form of action, the distinction upon which the Court of
Appeals seemed to rely has no meaning. Today, Ohio courts may enforce both an assignment at
law and an equitable assignment, such equitable assignment being completely consistent with

longstanding authority and case law that a prospective fund can be assigned before it even exists.
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6A CJ.S., §16 ASSIGNMENTS:

In equity, there can be a valid assignment of funds or property to
be subsequently acquired, and of contingent and expectant interests
... equity does not hold that an assignment of such an ... interest
operates as a present transfer, but construes it as operating by way
of a present contract to give a title which, as between the parties,
takes effect and attaches to the subject as an equitable title or lien,
which equity will enforce, as soon as it comes into existence and
possession, without the necessity of any new act.

In equity, the assignee of an expectancy, possibility, or contingency acquires a present
equitable right, which becomes a legal property right over the proceeds of such expectancy,
possibility or contingency as soon as they come into existence as an interest in possession. 3
POMEROY EQUITY JURIS., §1271 (1941). See also, Bernstein v, Allstate Ins. Co. (1968), 56
Misc.2d 341, 288 N.Y.S.2d 646:

... when the negligence action was settled, and the settlement fund
came into existence, the equitable assignment became a legal
assignment. It effectuated a transfer of title to that portion of the

fund assigned to the doctor and Allstate was obligated to
immediately turn over that portion to him.

Similarly, in In re Petry, 66 B.R. 61, the bankruptcy debtor had a personal injury claim
arising from a motorcycle accident for which he obtained medical treatment at Cleveland
Metropolitan Hospital (the “Hospital”). In lieu of payment, the debtor executed a partial
assignment to the Hospital of any future insurance settlement from his accident. Confirming the
validity of the assignment, the Court dismissed the debtor’s contention that an assignment of
possible future proceeds was not valid, as the proceeds did not yet exist:

The cause of action existed at the time the assignment was
executed. While the amount of recovery depended on later proof,
the action existed and a share of [the recovery] could be assigned
... Debtor [the patient] assigned a share of any proceeds he
received for his injuries to Metro [the Hospital], and Metro became

the owner of those proceeds once the insurance settlement was
reached.
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1d. at 63. As the Court of Appeals in Akron Square Chiropractic succinctly observed: “Creps’
right to assign potential future insurance proceeds arose at the time the accident with Grecni
occurred.” 2004-Ohio-1988, at 12. Norregard, therefore, did have a “right in being” when she
made the assignment of prospective proceeds to West Broad. The Assignment was valid and
enforceable under Ohio law.

Proposition of Law No. 1I: R.C. 3929.06 does not preclude an assignee of

settlement proceeds from bringing a direct action against a third party

insurer, who had prior notice of such assignment, after the insurer had

settled with the assignor and distributed settlement proceeds in disregard of
that written assignment.

FIRST ISSUE PRESENTED FOR CONFLICT

Does R.C. 3929.06 preclude an assignee of prospective settlement proceeds
from bringing a direct action against a third party insurer, who had prior
notice of such written assignment, after the insurer distributed settlement
proceeds in disregard of that written assignment?

Rejecting the well-reasoned opinions of four Courts of Appeal, the Court of Appeals in
this case found the decision of the Court of Appeals for the Fifth Appellate District in “Krop
Chiropractic, Inc. v. State Farm Ins. Co., Stark App. No. 2003CA00148, 2003-Ohio-5021 most
compelling.” 6. Based on Knop and R.C. 3929.06, the Court reasoned: “... the injured party
must first obtain a judgment against the tortfeasor before bringing an action against the
tortfeasor’s insurer to recover proceeds from the tortfeasor’s insurance policy. Thus, until the
injured party obtains a judgment against the tortfeasor, the injured party has no right to recovery
from the tortfeasor’s insurer.” 914.

Based on that reasoning, the Court found that “Norregard’s right to obtain a settlement
from American could not be properly perfected or established until Norregard first obtained a
judgment against.the tortfeasor, as provided by R.C. 3929.06,” Y16 (emphasis added). This

conclusion begs the questions: is the settlement between American and Norregard valid? Can
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accident victims ever settle with the tortfeasors’ insurance companies? Must settlements
between accident victims and tortfeasors’ insurance companies be supported by judgments? Of
course, the court either did not appreciate the significance of its reasoning or intentionally
created a barrier to the resolution of tort cases.

Undeterred, the court found that since Norregard had not obtained judgment against the
tortfeasor, she had no “right in being” which could be assigned. §16. Consequently, “the
agreement between Norregard and West Broad to apply any settlement proceeds to Norregard’s
debt could not operate as an assignment, as it did not give West Broad a right to the funds until
Norregard sought proceeds from American.” 9i6. This conclusion is in stark contrast to the
reasoning of four Courts of Appeal and based on a distorted reading of R.C. 3929.06.

A, Ohio Courts of Appeal have rejected Knop and found that R.C, 3929.06 does not
bar enforcement of an assignment of future proceeds.

The Court of Appeals in Akron Square Chiropractic v. Creps succinctly explained its
reasoning for rejecting Knop and R.C. 3929.06 as a bar to enforcing an identical assignment.

In support of its argument that Creps did not execute a valid
assignment, Allstate has argued that, pursuant to R.C. 3929.06, an
“assignment has to occur after suit is filed, or else it is not
actionable against the tortfeasor’s insurance company.” ***
However, this Court has previously held that “[R.C. 3929.06]
merely provides a judgment creditor the opportunity to assert a
claim for insurance money, if the debtor was insured at the time of
the loss.” Salem v. Wortman, (Aug. 30, 1978), 9th Dist. No. 8769,
1978 Ohio App. LEXIS 8043, at 4. This Court has never
construed R.C. 3929.06 as impacting an injured party’s right to
assign potential or prospective proceeds from claims not yet filed.
The statute makes no mention of such a prohibition and we will not
stray from our precedent and read such a prohibition into the
statute.

* % ok

Based on the foregoing, we reject Allstate’s interpretation of R.C.
3929.06 and its argument that Creps had no “right in being” until
he filed suit or obtained a settlement stemming from the accident
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with Grecni. We find that Creps was not required to have filed suit
or obtained judgment against Greeni or Allstate in order to
effectuate a valid assignment of potential future insurance proceeds
resulting from the accident with Grecni. We further find that
Creps’ right to assign potential future insurance proceeds arose at
the time the accident with Greeni occurred. Therefore, Creps’
assignment to Akron Square was valid.

Akron Square at 10, §12. Likewise, the Court of Appeals for the First Appellate District
unqualifiedly rejected Knop and R.C. 3929.06 as a bar to an assignment of future settlement
proceeds:

We decline to follow the Knop court for public-policy reasons.
Under the Knop reasoning, Tate would have had to sue Stanton and
Allstate before she could assign her rights to any proceeds from
such a claim to Roselawn. We refuse to establish a rule that would
force parties to litigate. Rather, the law should encourage
settlement.

In this case, without any legal action, [the insurance company]
agreed to pay [the injured party] over $4,000. But if we adopted
the rule urged by {the insurance company], unless [the injured
party] had sued [the alleged tortfeasor and her insurance carrier] to
establish liability, the assignment [the injured party] executed
directing [the insurance company] to pay [the chiropractor] was
invalid. This makes no sense.

Roselawn at q16.

Similarly, the Court of Appeals for the Eleventh Appellate District unqualifiedly rejected
the reasoning of Knop and R.C. 3929.06 as a bar to enforcing an assignment of settlement
proceeds:

We agree with the First District’s analysis. In this matter, Starcher
specifically instructed Allstate to pay Gloekler pursuant to the
assignment agreement. At that time, Allstate had a duty to pay
Gloekler directly prior to paying any additional proceeds to
Starcher, Simply stated, Gloekler was entitled to the first $2,050
that Allstate determined Starcher was entitled to. If Allstate chose
to settle Starcher’s claim for a total of $100,000, it had a duty to
pay $2,050 directly to Gloekler and $97,950 directly to Starcher.
On the other hand, if Allstate determined that Starcher’s claim had
no value and chose not to settle, it would not have a duty to pay
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Gloekler, unless and until Starcher obtained a judgment against
Allstate or Muto. In addition, if a dispute developed between
Starcher and Gloekler, such as whether or not the chiropractor was
legally required to submit the bills to Starcher’s medical insurance
or claims of overcharging, Allstate could simply tender the
settlement check with both Starcher and Gloekler listed as payees.

Gloekler v. Allstate Ins. Co. at §26.
Finally, the Court of Appeals for the Twelfth Appellate District in Cartwright
Chiropractic at §17, Y19 unqualifiedly rejected the reasoning in Knop:

Further, Allstate attempts to argue that because Rice’s liability had
not been established, Miller had nothing to assign, and since R.C.
3929.06(B) does not allow Miller to directly sue Allstate, it was
uncertain that she would be receiving payment from Allstate.
Under Allstate’s rationale, R.C. 3929.06 would effectively
preclude Miller from executing the assignment with Cartwright
until Rice is found liable for the accident following a trial (or at the
very least, Miller filing suit against Rice before executing the

assignment).

# % K

Due to Ohio assignment law, a prerequisite liability determination
is unnecessary as prospective proceeds and claims may be assigned
as long as they are not “naked or remote.” Furthermore, R.C.
3929.06 is equally inapplicable because Allstate entered into a
settlement in this case and Miller never had to file suit against Rice
to even determine liability. Allstate’s argument does not take into
account that this case is not a matter of establishing liability, this is
a matter involving settlement. Liability is not an issue of this case,
nor does liability need to be established. Allstate entered into a
settlement with Miller to extinguish any potential claim she had
against its insured, and Allstate as the insurer. The statutory
section Allstate cites is only relevant if a lawsuit is necessary to
establish liability, and even then it does not preclude a lawsuit
against Allstate, it simply requires the lawsuit against Allstate be
delayed.

Although acknowledging each of these decisions, the court elected to read into the statute a

restriction that did not exist.
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B. The Knop decision and the Court of Appeals distort R.C. 3929.06 to preclude
enforcement of a valid assignment of proceeds.

Contrary to Knop and the Court of Appeals in this case, Section 3929.06 of the Ohio
Revised Code does not preclude a direct action against a tortfeasor’s insurance company to
recover money obligated to be paid in settlement. Instead, R.C. 3929.06 was enacted to postpone
direct actions against the tortfeasor’s insurer when liability was disputed until the plaintiff had
established the tortfeasor’s liability. The legislature did not intend for that section of the Revised
Code to preclude a valid equitable assignment enforceable against an insurance company when it
has notice of the assignment and chooses to ignore it after it becomes obligated to pay settlement
proceeds.

R.C. 3929.06 provides in pertinent part:

(A) (1) Ifacourtina civil action enters a final judgment that
awards damages to a plaintiff for injury, death, or loss to the
person or property of the plaintiff or another person for whom the
plaintiff is a legal representative and if, at the time that the cause of
action accrued against the judgment debtor, the judgment debtor
was insured against liability for that injury, death, or loss, the
plaintiff or the plaintiff’s successor in interest is entitled as
judgment creditor to have an amount up to the remaining limit of
liability coverage provided in the judgment debtor’s policy of
liability insurance applied to the satisfaction of the final judgment.

(2} If, within thirty days after the entry of the final judgment
referred to in division (A)(1) of this section, the insurer that issued
the policy of liability insurance has not paid the judgment creditor
an amount equal to the remaining limit of liability coverage
provide in that policy, the judgment creditor may file in the court
that entered the final judgment a supplemental complaint against
the insurer seeking the entry of a judgment ordering the insurer to
pay the judgment creditor the requisite amount. Subject to division
(C) of this section, the civil action based on the supplemental
complaint shall proceed against the insurer in the same manner as
the original civil action against the judgment debtor,

(B) Division (A)(2) of this section does not authorize the
commencement of a civil action against an insurer until a court
enters the final judgment described in division (A)(1) of this
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section in the distinct civil action for damages between the plaintiff
and an insured tortfeasor and until the expiration of the thirty-day
period referred to in division {(A}(2) of this section.

The Ohio General Assembly enacted the current divisions (A) and (B) of R.C. 3929.06 to
supersede the effect of this Court’s holdings in Krejci v. Prudential Prop. & Cas. Ins. Co.
(1993), 66 Ohio St.3d 15, 607 N.E.Zd 446 and Broz v. Winland (1994), 68 Ohio St.3d 521, 629
N.E.2d 395; 1999 H 58, §4 eff. Sept. 24, 1999. Pursuant to the holdings in those cases, an
injured victim could initiate a direct action against the tortfeasor’s insurer to determine the
obligation to indemnify in the event a judgment is obtained against the tortfeasor. However, a
determination made in a declaratory judgment action between an insurance company and its
insured does not bind persons injured by the insured’s negligence who are not parties to the
declaratory judgment action. In effect, the General Assembly amended R.C. 3929.06 to
supersede this Court’s holdings that an injured victim was an interested party under the
tortfeasor’s insurance policy, even before judgment against the tortfeasor was obtained. Broz, 68
Ohio St.3d at 525. However, nothing in those amended provisions of R.C. 3929.06 preclude
either an assignment of future proceeds in exchange for medical treatment or a direct action
against the insurance company once the insurance company has notice of the assignment and
becomes contractually obligated to pay settlement proceeds pursuant to a settlement agreement.

The Court of Appeals in Akron Square Chiropractic succinctly explained: “This Court
has never construed R.C. 3929.06 as impacting an injured party’s right to assign potential or
prospective proceeds from claims not yet filed. The statute makes no mention of such a
prohibition and we will not stray from our precedent and read such a prohibition into the statute.”
Akron Square at §12. Tronically, the Court of Appeals below even conceded: “We also note that
we do not dispute the finding in Akron Square that R.C. 3929.06 makes no mention of a

prohibition against assignments.”
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The Court of Appeals in Cartwright similarly explained the scope of R.C. 3929.06.
“R.C. 3929.06 is equally inapplicable because Allstate entered into a settlement in this case and
Miller never had to file suit against Rice to even determine liability. Allstate’s argument does
not take into account that this case is not a matter of establishing liability, this is a matter
involving settlement. Liability is not an issue of this case, nor does liability need to be
established. Allstate entered into a settlement with Miller to extinguish any potential claim she
had against its insured, and Allstate as the insurer. The statutory section Allstate cites is only
relevant if a lawsuit is necessary to establish liability, and even then it does not prelude a lawsuit
against Allstate, it simply requires the lawsuit against Allstate be delayed.” Id. at §19.

Likewise, Norregard never had to file suit against American’s insured to determine
liability. American voluntarily entered into an settlement with Notregard to extinguish “... any
and all claims ... Norregard may have against American ... and/or its insured.” (Supp. 10).
Given American’s obligation to pay settlement proceeds to Norregard pursuant to a settlement
agreement, both Norregard and West Broad, as Norregard’s assignee, may enforce that
obligation to pay the settlement proceeds in a direct action against American.

Clearly, R.C. 3929.06 has no application where the insurance company has settled with
the accident victim and became obligated to pay settlement proceeds. As this Court has noted,
“[a]t the point of settlement, a settlement debt is created, and the plaintiff [the claimant] becomes
a creditor entitled to the settlement proceeds.” Hartmaﬁn v. Duffey, 95 Ohio St.3d 456, 2002-
Ohio-2486, 768 N.E.2d 1170, at §11. Certainly the claimant can sue the insurer to pay the
settlement and the insurer cannot argue that R.C. 3929.06 was bar to that suit. In fact, the “direct
action rule” has no application to actions brought by claimants against third party insurers for

breach of settlement agreements.
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In Fletcher v. Nationwide Mutual Ins. Co., App. No. 02CA1599, 2003-Chi0-3 038, the
Court of Appeals for the Second Appellate District expressly rejected the argument that the
claimant to a settlement agreement had no right of action to enforce the agreement against the
insurer. Fletcher filed a declaratory judgment action to have the settlement agreement between
Fletcher and Nationwide declared void because it had been fraudulently induced, citing
misrepresentations of fact with respect to the effect of the agreements on Fletcher’s uninsured
motorist claim against his own insurer. Nationwide defended, arguing that as a third party
beneficiary to an insurance contract, Fletcher had no right of direct action against it. The Court
found Nationwide’s argument unpersuasive. While Fletcher may have had no right of direct
action against the insurance company with respect to his negligence claim against the tortfeasor,
that was not the nature of his declaratory judgment claim against Nationwide. “Nationwide is
not a third party, but a principal, to the bi-lateral contract of settlement .... The unrelated
constraints against third parties seeking coverage from insurers have no application.” 7d. at 123.
Likewise, the unrelated constraints of R.C. 3929.06 have no application to an assignee, standing
in the shoes of the assignor-creditor, seeking to enforce the assignment against the obligor
insurance company, who is by contract indebted to pay the settlement proceeds to the creditor.

Carrying the logic of the Court of Appeals below and in Krop to its absurd conclusion,
no settlement agreement would ever be enforceable against an insurance company because the
plaintiff has not prosecuted the case to a final judgment awarding damages. Such an anomalous
result cannot be an accurate statement of the law. Yet that is exactly the result of the Knop case
and the decision of the Court of Appeals below. Obviously, this decision does not correctly state
the law of Ohio. Revised Code 3929.06 does not preclude enforcement of contract rights against

an insurance company. Consequently, the Court of Appeals in Knop erroneously applied R.C. ‘
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3929.06 to preclude the assignee of settlement proceeds from recovering those proceeds from the
insurer. Likewise, the Court of Appeals erred in following Knop. As the Court of Appeals for
the First Appellate District observed

We decline to follow the Krop court for public-policy reasons.
Under the Knop reasoning, Tate would have had to sue Stanton
and Allstate before she could assign her rights to any proceeds
from such a claim to Roselawn. We refuse to establish a ruie that
would force parties to litigate. Rather, the law should encourage
settlement.

Roselawn at |16.

III. CONCLUSION

Here, the Court of Appeals has adopted a rule that forces parties to litigate, deters timely
medical treatment, injects uncertainty into the common law and misreads the Ohio Revised
Code. To rectify this aberration in the law, the Court must reverse the decision of the Court of
Appeals, find that an accident victim may assign future proceeds in exchange for medical care
and find R.C, 3929.06 does not bar a direct action against a tortfeasor’s insurance company who
ignores a valid assignment, This Court should conclude that the Assignment is valid and

enforceable against any obligor, including the tortfeasor’s insurance company.
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Waest Broad Chiropractic, ORTS
Plaintiff-Appellee, - g No. 07AP-721 -
‘ (M.C. No. 2006 CVH 043353)
V.

(REGULAR CALENDAR)
American Family Insurance,

Defendant-Appellant.
JOURNAL ENTRY

* For the reasons stated in the memorandum decision of 'this court rendered
herein on July 22, 2008, it is the order of this court that the motion to certify the judgment
' of this court as being in conflict with the judgment of the Ninth District Court of Appeals for
Summit County in Akron Square Chiropractic v. Creps, Summit App. No. 2007-A-0040,
2007-0Ohio-6163, and the Twéfﬂh District Court of Appeals for Butler County in Cémmght
Chiropractic v. Allstate Ins. Co., Butler App. No. CA2007-06-143, 2008-Ohio-2623, upon
' tﬁe following issue in conﬁict:

Does R.C. 3929.06 preclude an assignee of prospective settlement
proceeds from bringing a direct action against a third party insurer,

who had prior notice of such written assignment, after the insurer
distributed seftlement proceeds in distegard of that written

assignment? |
and the Eleventh District Court of Appeéls for Tfumbufl County in Hsu v. Parker (1996),
116 Ohio App.3d 629, the First District Court of Appeals for Hamilton County in Rosefawn
Chiropractic Ctr, Inc. v. Alistate Ins. Co., 160 Ohio App.3d 297, 2005-Ohio-1327, Akron

Square, and Cartwright, upon the following issue in conflict:
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May a person who has been injured in an automobile accident but
who has not yet established liability for the accident and a present
right to settlement proceeds, but who may. have that right in the
future, even if the future existence of the proceeds is conditional,
assign that right, in whole or in part, to another under Ohio law?

is granted, and, pursuant to Section 3(B)(4), Article IV, Ohio Constitution, the record of

this case is certified to the Ohio Supreme Court for review and final determination.

BROWN, J., McGRATH, P.J., & FRENCH, J.

Judge Susan Brown
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(M.C. No. 2006 CVH 043353)
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American Family Insurance,
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MEMORANDUM DECISION

Rendered on July 22, 2008

Kalz, Tefler, Brant & Hild, and James F. McCarthy, I, for
appellee.

Frost, Maddox & Norman Co., L.PA., and Mark S. Maddox,
for appeilant.

ON MOTION TO CERTIFY CONFLICT

BROWWN J.
{1} West Broad Chiropractic ("West Broad"), plaintiff-appellee, has filed a

motion to certify conflict with regard to our opinion in West Broad Chiropractic v. Am.
Family Ins., Frankiin App. No. 07AP-721, 2008-Chio-2647. In our opinion, we reversed
the judgment of the Franklin County Municipal Court, in which the court granted summary

judgment to West Broad, and we found American Family Insurance ("American"),
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defendant-appellant, was entitled to summary judgment. American has not filed a

memaorandum in opposition to the present matter.

{2} Motions seeking an order to certify a conflict are governed by Section

3(B)(4), Article 1V, of the Ohio Constitution, which provides:

Whenever the judges of a court of appeals find that a
judgment upon which they have agreed is in conflict with a
judgment pronounced upon the same question by any other
court of appeals of the state, the judges shall certify the
record of the case to the supreme court for review and final

- determination.

See, also, Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St.3d 594, syllabus; App.R. 25;

and S.Ct.Prac.R. V.

{13} Before and during the cettification of a case fo the Ohio Supreme Court,
pursuant to Section 3(B)(4), Article IV, Ohio Constitution, three conditions must be met.

Whitelock, at 596. The court in Whitelock instructed:

** * First, the certifying court must find that its judgment is in
conflict with the judgment of a court of appeals of another
district and the asserted conflict must be “upon the same
question." Second, the alleged conflict must be on a rule of
law—not facts. Third, the journal entry or opinion of the
certifying court must clearly set forth that rule of law which the
certifying court contends is in conflict with the judgment on the
~ same question by other district courts of appeals. * * *

(Emphasis sic.) Id.

{fi4} West Broad first asserts our decision is in conflict with Rosefawn
Chiropractic Ctr., Inc. v. Allstate Ins. Co., 160 Ohio App.3d 297, 2005-Ohio-1327; Akron
Square Chiropractic v. Creps, Surﬁmit App. No. 21710, 2004-Ohio-1988; Gloekler v.

Allstate Ins. Co., Ashtabula App. No. 2007-A-0040, 2007-Ohio-6163; and Cartwright
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Chiropractic v. Allstate Ins. Co., Butler App. No. CA2007-06-143, 2008-Ohio-2623, and

seeks to certify the following question fo the Ohio Supreme Court;

{15}

Does R.C. 3929.06 preclude an assignee of prospective
settlement proceeds from bringing a direct action against a
third party insurer, who had prior notice of such written
assignment, after the insurer distributed settlement proceeds
in disregard of that written assignment?

R.C. 3929.06 provides, in pertinent part:

(A)(1) If a court in a civil action enters a final judgment that
awards damages to a plaintiff for injury[,] * * * and if, at the
time that the cause of action accrued against the judgment
debtor, the judgment debtor was insured against liability for
that injury, * * * the plaintiff * * * is entitled as judgment creditor
to have an amount up to the remaining limit of liability
coverage provided in the judgment debtor's policy of liability
insurance applied to the satisfaction of the final judgment.

(2) If, within thirty days after the entry of the final judgment
referred to in division (A)(1) of this section, the insurer * * *
has not paid the judgment creditor an amount equal to the
remaining fimit of liability coverage provided in that policy, the
judgment creditor may file in the court that entered the final
judgment a supplemental complaint against the insurer
seeking the entry of a judgment ordering the insurer to pay
the judgment creditor the requisite amount. * * *

(B) Division (AX2) of this section does not authorize the
commencement of a civil action against an insurer until a
court enters the final judgment described in division (AX1) of
this section in the distinct civil action for damages between
the plaintiff and an insured tortfeasor and until the expiration
of the thirty-day period referred to in division (A)2) of this

saction.

{61 Neither Roselawn nor Gloekler specifically addresses R.C. 3929.06.

Therefore, we can find no conflict with these cases on the question as presented by West

Broad. However, we do find Akron Square and Cartwright conflict with our judgment. In

Akron Square and Cartwright, the courts found that R.C. 3929.06 did not prevent an
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injured party from assigning to a medical provider potential or prospective automobile
insurance proceeds from claims not yet filed. To the confrary, in the present case, we
found that, because an assignment must be based upon a right in being, and R.C.
3929.06 provides that a personal injury' victim has no right to file an action against the
tortfeasor's insurer until after an action has bheen filed against the tortfeasor, an
assignment is not actionable against the tortfeasor's insurer if the assignment was
created prior to the existence of a civil action by the injured against the tortfeasor. The
pertinent facts in Akron Square and Cartwright are nearly identical to those in the present
case. Therefore, we do find Akron Square and Cartwright conflict with our judgment on
the same question of law, and the cases are not distinguishable on their facts.

{7} Similarly, West Broad also asserts our decision is in conflict with Hsu v.
Parker (1998), 116 Ohio App.3d 629, Roselawn, Akron Square, and Cartwright, and

seeks to certify the following question to the Ohio Supreme Count:

May a person who has been injured in an automobile accident
but who has not yet establiished liability for the accident and a
present right to settlement proceeds, but who may have that
right in the future, even if the future existence of the proceeds
is conditional, assign that right, in whole or in part, to another

under Ohio law?

{98} Hsu, Roselawn, Akron Square, and Cartwright all concluded that a party
who has been injured in an automobile accident may assign his or her right to seftlement
proceeds to a medical provider even if liability and the injured's right to settlement
proceeds have yet to be established. In the present case, we found that such an

assignment is invalid. Upon review, we find Hsu, Roselawn, Akron Square, and
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Cartwright confiict with our judgment on the same question of law and that the cases are

not distinguishable on their facts.

{19} Therefore, we certify the following two questions to the Ohio Supreme

Court:

Does R.C. 3920.06 preclude an assignee of prospective
settlement proceeds from bringing a direct action against a
third party insurer, who had prior notice of such written
assignment, after the insurer distributed settlement proceeds
in disregard of that written assignment?

May a person who has been injured in an automobile accident
but who has not yet established liability for the accident and a
present right to seftlement proceeds, but who may have that
right in the future, even if the future existence of the proceeds
is conditional, assign that right, in whole or in part, to another

under Qhio law?

{q10} Accordingly, the motion to certify is granted, and the above questions are

certified to the Ohio Supreme Court for resolution of the conflicts pursuant to Section

3(B)(4), Article IV, Ohio Gonstitution.
Motion granted.

McGRATH, P.J., and FRENCH, J., concur.
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JUDGMENT ENTRY

For the reasons stated in the 6pinion of this court rendered herein on
June 3, 2008, American's assignment of error is sustained, the judgment of the Franklin
County Municipal Court is reversed, and this cause is remanded to that court with
instructions to grant summar} judgment in favor of American and deny summary

judgment to West Broad. Costs are assessed against West Broad.

BROWN, J., McGRATH, P.J., & FRENCH, J.

< Y

Judge Susan Brown
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APPEAL from the Frankiin County Municipal Court.

BROWN, J.
(J1} American Family Insurance ("American"), defendant-appellant, appeals

from a judgment of the Franklin County Municipal Court, in which the court granted the

motion for summary judgment filed by plaintiff-appellee, West Broad Chiropractic ("West

Broad").
{li2}  On July 6, 2002, Kristy Norregard was involved in a motor vehicle accident

and sustained injuries. The tortfeasor's liability insurer was American. On July 9, 2002,

Norregard recsived chiropractic care from West Broad for injuries caused by the accident.
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,‘Qﬂ.‘lhgi:;sameidété?-"f‘dorregard and West Broad entered into a contract ("assignment" or

-

settlement proceeds from any future personal injury claim. The assignment indicated that
the proceeds of any insurance seftlement must be made directly to West Broad before
any payments were made to Norregard. On April 30, 2004, West Broad sent notice fo
American of the assignment, indicating that Norregard had assigned her interest in any
personal injury settlement received by her from American fo the extent of any outstanding
balance for the medical care Norregard received from West Broad and that any
settlement proceeds should be paid directly to West Broad. Norregard presented a claim

to American, and she subsequently received a direct cash settlement from American in

January 2006. American did not make any payment to West Broad.

{‘Hﬁ} On October 10, 2008, West Broad filed an action against American, seeking
$3,830 for the costs of Norregard's medical treatment at West Broad. Both parties moved
for summary judgment. On February 16, 2007, the trial court granted summary judgment
. to West Broad in the amount of $3,830, plus Interest and costs. In doing so, the trial court
found R.C. 3929.08 did not proscribe or limit the‘common-law right of an injured party to
assign future proceeds of a settlemént to a third party. American appeals the judgment of

the trial court, asserting the following assignment of error:

THE TRIAL COURT ERRED IN GRANTING APPELLEE'S
MOTION FOR SUMMARY JUDGMENT AND DENYING
- APPELLANT'S MOTION FOR SUMMARY JUDGMENT.
{J4} American argues in its assignment of error that the trial court erred when it
granted West Broad's motion for summary judgment. Civ.R. 86(C) provides that, bafore

summary judgment may be granted, it must be determined that: (1) no genuine issue as
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to any material fact remains to be litigated; (2) the moving party is entitled to judgment as
a matter of law; énd (3) it appears from the evidence that reésonable minds can come to
but one conclusion, and viewing the evidence most strongly in favor of the non-moving
pér‘ty, that conclusion is adverse to the non-moving party. State ex rel. Howard v. Ferreri
(1994), 70 Ohio St.3d 587, 583. When reviewing the judgment of the frial court, an

appellate court reviews the case de novo. Franks v. The Lima News (1996), 109 Ohio

App.3d 408.
{§5} In the present case, American contends that the trial court's judgment was

in error because a cause of action in tort to recover for personal injuries is not assignable;
even if assignable, the assignment was ineffective as to American insofar as American
hever was iﬁ possession of seltlement proceeds; and R.C. 3929.06 prohibits West
Broad's action. Although our review of Ohio case law reveals limited authority, several

cases have addressed the same or similar issue. Based upen our review, we find the trial

court erred when it granted summary judgment to West Broad.

{6} Of the several Ohio appellate courts that have addressed similar issues, we
find the reasoning in Knop Chiropractic, Inc. v. State Farm Ins. Co., Stark App. No.
2003CA00148, 2003-Chio-5021 most compelling. In Knop, the injured victim was

involved in a vehicle collision with a tortfeasor. In exchange for tfeatment from a
chiropractor, the injured party executed an assignment with the chiropractor assigning to
the chiropractor part of any proceeds from any personal injury claim equal fo the
chiropl_'actic fees incurred. The injured parly subsequently made a claim against the
tortfeasor for personal injury and property damage. The chiropractor sent a copy of the

assignment to the tortfeasor's insurance company. The insurer settled the injured's claim
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“but paid the injured directly. The injured did not forward any funds to the chiropractor. The

chiropractor filed an action against the insurer, and the trial court eventually granted
summary judgment to the insurer, finding the assignment between the chiropractor and
the injured was invalid.

{17} On appeal, the Fifth District Court of Appeals affirmed the trial cour. The
appellate court based its decision upon R.C. 3929.06, which, in general, provides that an
injured party must first obtain a judgment against the tortfeasor beforé bringing an action
against the tortfeasor’s insurer seeking the entry of a judgment ordering the insurer to pay
the injured the requisite amount. Citing R.C. 3929.06(B), the court found that, because
the injured had not yét pursued legai action against the tortfeasor at the time he signed
the assignment documents, the injured had no right to file an action against the insurer at
that time. The court further noted that an assignment must be founded on a right in heing.
See Knop, supra, at 119, citing 6 Ohio Jurisprudence 3d Assignments, Section 17.
Therefore, the court concluded that, because R.C. 3929.06(B) provides that the personal
injury victim has no right to file an action against the tortfeasor's insurer until after an
action has been ﬁled against the tortfeasor, the assignment was not actionable against
the tortfeasor's insurer because the assignment was created prior to the existence of a
civil action by the injured against the tortfeasor.

{48} While several appellate courts have found similar assignments under
similar factual circumstances as the present case to be valid, we find they are less
persuasive than Knop and fail to address some of the public policy reasons cited by this
court below. In Roselawn Chiropractic Ctr., Inc. v. Allstate Ins. Co., 160 Chio App.3d 297,

2005-0hio-1327, the First Appellate District found a similar assignment agresment valid.
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in that case, an individual was injured in an automobile accident caused by the tortfeasor.
The injured received treatment from a chiropractor and executed an assignment, which
provided the injured was assigning to the chiropractor any proceeds the injured may
receive from a claim against the tortfeasor and the tortfeasor's insurer, equal to the cost of
treatment. The chiropractor sent the tortfeasor's insurer notice.of the assignment. The
insurer settled the matter with the injured party but sent the proceeds directly to the

injured. The chiropractor filed an action against the insurer.

{91 On appeal of the frial courl's judgment finding the assignment valid, the
appellate court affirmed. The appellate court found that the insurer received nofification of
. the assignment of the proceeds, and, thus, the document executed by the injured was a

valid assignment obligating the tortfeasor’s insurer to pay the chiropractor for the amount

due far medical treatment.

{10} The court in Roselawn also addressed the hasis cited in Knop in response
fo the insurer's argument that the assignment could not have been created prior to the
existence of a civil action by the injured party against American's insured, and, therefore,
at the time of the assignment, the injured had nothing to assign. The court in Rosefawn
declined to follow the Knop court for public policy reasons, claiming that the procedure set
forth in Knop would force parties to litigate, in that the injured would have to sue the
tortfeasor and the tortfeasor's insured prior to creating the assignment. The court in
Roselawn cited the general tenet that the law should encourage settlement.

{911} In Akron Square Chiropractic v. Creps, Summit App. No. 21710, 2004-Ohio-
1988, the Ninth District Court of Appeals found a similar assignment valid. In finding R.C.

3929.06 did not invalidate such an assignment, the court in Akron Square indicated it had
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previously held that R.C. 3929.06 merely provides a judgment creditor the opportunity to
assert a claim for insurance money if the debtor was insured at the time of the loss but
had never construed that statute as impacting an injured party's right to assign potential
or prospective proceeds from claims not yet filed. The court noted that the statute made
no mention of such a prohibition and it would not stray from its precedent and read such a
prohibition into the statute. Akron Square, at §10. The court also explained that public
policy supported the validity of such assignments, as such promoted timely medical
treatment for injured persons otherwise unable to pay and avoided additional lawsuits by
medical providers who elect to provide treatment without up front payment. Id., atfn. 2.

(112} Most recently, in Gloekler v. Allstate Ins. Co., Ashtabula App. No. 2007-A-
0040, 2007-Ohio-6163, the Eleventh District Court of Appeals likewise found a similar
assignment valid. In Gloekler, a party was injured in an automobile accident with the
tortfeasor. The injured party received treatment from a chiropractor and executed an
assignment, giving the chiropractor the right to collect a portion of the proceeds from any
personal. injury claim setflement to which the injured was entitled. The chiropractor
forwarded a copy of the assignment to the tortfeasor's insurer and later submitted a bill to
the insurer. The insurer settled the injured's claim for $2,050, by igsuing a check directly
to the injured. The chiropractor filed a complaint against the insurer seeking payment of
the injured's chiropractic bill. The trial court granted the chiropractor’s motion for summary
judgment and ordered the insurer to pay the chiropractor $2,050.

{13} On appeal, the appellate court affirmed the trial court's judgment. The court,
following Rosefawn, found the assignment valid and binding upon the tortfeasor's insurer.

The court held that the chiropractor instructed the insurer to pay him pursuant to the
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assignment, and, thereafter, the insurer had a duty to pay the chiropractor directly prior to.
paying any additional proceeds to the injured. The court noted that the insurer was free to
“determine that the injured's claim had no value and choose not to settle, and the insurer
could also simply tender the settiement check to both the injured and the chiropractor
listed as payees if a dispute between the injured and the chiropractor arose as to the

payment. The court in Gloekler relied upon the reasoning in Rosefawn.

(Y14} After reviewing this authority, we find the reasoning in Knop to be more

persuasive. The decision in Knop was based upon R.C. 3929.06, which provides, in

pertinent part:

(A)(1) If a court in a civil action enters a final judgment that
awards damages to a plaintiff for injury[.] * * * and if, at the
time that the cause of action accrued against the judgment
debtor, the judgment debfor was insured against liability for
that injury, * * * the plaintiff * * * is entitled as judgment creditor
to have an amount up to the remaining limit of liability
coverage provided in the judgment debtor's policy of liability
insurance applied to the satisfaction of the final judgment.

(2) If, within thirty days after the entry of the final judgment
referred to in division (A)(1) of this section, the insurer * * *
has not paid the judgment creditor an amount equal to the
remaining limit of fiability coverage provided in that policy, the
judgment creditor may file in the court that entered the final
judgment a supplemental complaint against the insurer
seeking the entry of a judgment ordering the insurer to pay
the judgment creditor the requisite amount. ***

(B) Division (A)2) of this section does not authorize the
commencement of a civil action against an insurer until a
court enters the final judgment described in division (A)(1) of
this section in the distinct civil action for damages between
the plaintiff and an insured tortfeasor and until the expiration
of the thirty-day period referred to in division (A)(2} of this

section.
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Accordingly, pursuant to R.C. 3929.06, the injured party must first obtain a judgment
against the tortfeasor before bringing an action against the tortfeasor's insurer to recover
proceeds from the tortfeasor's iﬁsurance policy. Thus, until the injured party obtains a
judgment against the tortfeasor, the injured party has no right to recovery from the
tortfeasor's insurer. -

({15} Further, it is well-established that, in order for a valid assignment to exist,
the assignment must be founded on a right in being. Knoﬁ. supra, at 19, citing 6 Ohio
Jurisprudence 3d Assignments, Section 17. An assignment occurs "only where the
transfer is of a substantial property right vested in the transferor as owner." 6 Ohio
Jurisprudence 3d Assignments, Section 1. It is fundamental that the assignee stands in
the shoes of the assignor and can obtain no greater rights against another than fﬁe
assignor had. Cifizens Fed. Bank, F.S.B. v. Brickler (1996), 114 Chio App.3d 401. Thus,
"a mere naked or remote possibility" cannot be assigned, and no right is assignable until it
has been -properly pérfected or established as provided by law. 6 Ohio Jurisprudence 3d
Assignments, Section 16. It is also clear that, in order to constitute an assignment in
either law or equity, there must be such an actual or constructive appropriation of the
subject matter assigned as to confer a complete and present right on the assignee. Id., at
Section 33. Therefors, a promise on the part of the promisor to apply a particular fund to
pay a debt to the promisee as soon as he receives it will not operate as an assignment,
as it does not give the promisee a right to the funds, except through the promisor, and

looks to a future act on the promisor's part as the means of rendering it effectual. Id.,

citing Christmas's Admr. v. Griswold (1858), 8 Ohio St. 568, 562.
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{§16} Applying these venerable principles to the facts in the present case, there
existed no "right in being" .when Norregard entered into the assignment with West Broad,
and, thus, at the time of the assignment, no property right vested in West Broad. Although
it was possible at the time of the assignment that Norregard could in the future obtain
settlement proceeds from American, it was just a possibility. Norregard's right to obtain a
seftlement from American could not be properly perfected or establis_hed until Norregard
first obtained a judgment against the tortfeasors, as provided by R.C. 3929.06. Theréfore,
the agreement between Norregard and West Broad to apply any setflement proceeds to
Norregard's debt could not operate as an assign’m_ent, as it did not give West Broad a

right to the funds untii Norregard sought proceeds from American.

{917} We aiso note that we do not dispute the finding in Akron Square that R.C.
3929.06 makes no mention of a prohibition against assignments. See Akron Square, at
1110, However, neither our analysis nor the analysis in Knop is based upon an explicit
prohibition in R.C. 3929.06. Rather, it is the application of the basic principles.of the law of

assignments to the statute that proscribe the type of assignment attempted in the present

case.
{J[18} Therefore, based upon Knop and R.C. 3929.06, as well as the above

reasoning, we find the assignment agreement was ineffective to compel American to pay
Norregard's personal injury settlement proceeds directly fo West Broad. Thus, we
conclude the trial court erred when it granted summary judgment to West Broad, and the
trial court should have granted summary jijdgment to American.

{§19} Accordingly, American's assignment of error is sustained, and the judgment
of the Franklin County Muriicipal Court is reversed, and this cause is remanded to that
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court with instructions to grant summary judgment in favor of American and deny
summary judgment to West Broad.

Judgment reversed and
cause remanded with instructions.

McGRATH, P.J., and FRENCH, J. concur,
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This cause was heard upon the record in the trial court. Each error assigned

has been reviewed and the following disposition is made:

WHITMORE, Judge.

{11} Defendant-Appellant Allstate Insurance, Co., has appealed from the

decision of the Akron Municipal Court granting summary judgment fo Plaintiff-

Appellee Akron Square Chiropractic. This Court affirms.

{§2} Plaintiff-Appellee Akron Square Chiropractic (“Akron Square™)

filed suit against Defendant-Appellant Allstate Insurance Company (“Alistate”) on

August 9, 2001, alleging that Allstate had committed fraud, interference with




business relations, and conspiracy to commit creditor fraud against Akron Square:
Allstate denied all of the claims set forth in Akron Square’s complaint.
{€3} The parties stipulated to the following facts’. On November 20,

1999, a motor vehicle driven by Adam Creps (“Creps”) was struck from behind by
a motor vehicle driven by Rosemary Grecni (“Greceni”), Grecni was insured by
Allstate. Creps sustained bodily injury in the accident and went to Akron Square
for medical treatment. As-payment for his medical treatment, Creps assigned his
“right to receive proceeds from any settlement with [Greeni’s] insurance company
or from any ultirhately responsible party.” The assignment also contained

instructions “to any insurance company to pay to [Akron Square] such sums of

money as requested.”

{4} On December 8, 1999, Akron Square sent Allstate a copy of the
assignment agreernent; Allstate replied by letter “[denying] any responsibility for
payment to [Akron Square] despite the written instructions from [Creps] ***.”
Allstate paid Creps $865 on April 28, 2000, in exchange for his release of all
claims resulting from the accident with Grecni. On December 13, 2000, Allstate
notified Akron Square of its settlement with Creps, stating that Akron Square

“should seck remuneration from [Creps]” for any medical treatment provided.

Akron Square responded by filing suit.

' The record reveals that the parties agreed to submit stipulated facts and
bricfs on the law, as well as waive a jury trial in the instant matter,

~ Court of Appeals of Ohio, Ninth Judicial District
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{75} Following discovery, Allstate filed a motion for summary judgment
on May 9, 2002. Akron Square filed a cross-motion for summary judgment on
May 10, 2002. On December 18, 2002, the trial court granted Akron Square’s
motion and dented Allstate’s motion. Allstate has timely appealed the trial court’s

decision, asserting one assignment of error.

II

Assignment of Error

“THE TRIAL COURT ERRED IN GRANTING [AKRON
SQUARE’S] MOTION FOR SUMMARY JUDGMENT AND
DENYING [ALLSTATE’S] CROSS-MOTION FOR SUMMARY
JUDGMENT, ON THE BASIS THAT THE ASSIGNMENT
ENTERED INTO BETWEEN [AKRON SQUARE] AND ITS
PATIENT [CREPS] IS NOT ACTIONABLE AGAINST
ALLSTATE BECAUSE THE ASSIGNMENT WAS CREATED IN
THE ABSENCE OF A CIVIL ACTION BY CREPS AGAINST
ALLSTATE’S INSURED AND PRIOR TO THE FORMATION OF
A SETTLEMENT AGREEMENT BETWEEN CREPS AND
ALLSTATE; AS SUCH THE ASSIGNMENT IS NOT
ACTIONABLE AGAINST ALLSTATE BECAUSE IT WAS NOT
FOUNDED ON A ‘RIGHT IN BEING.”

{6} In its sole assignment of error, Allstate has argued thal the
assignment between Creps and Akron Square was invalid. Specifically, Allstate
has argued that Creps was unable to enier into a valid assignment of any potential
future proceeds that would flow to him as a result of the automobile accident with
Grecni because he had not yet pursued fegal action against Grecni and, therefore,

did not have a “right in being” at the time of the assignment. We disagrec.
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{97} Appellate review of a lower court’s entry of summary judgment is de
novo, applying the same standard used by the trial coutt. McKay v. Cutlip (1992),

80 Ohio App.3d 487, 491. Ina motion for summary judgment, the moving party

initially bears the burden of informing the trial court of the basis for the motion

and identifying portions of the record that demonstrate an absence of genhuine
issues of material fact as to the essential elemenis of the nonmoving party’s
claims. Dresher v. Burt (1996}, 75 Ohio St.3d 280, 292. The movant must point
to some evidence in the record of the type listed in Civ.R. 56(C) in support of his
"motion. Id. at 292-93. Once this burden is safisfied, the nonmoving party has the
burden, as set forth in Civ.R. 56(E), to offer specific facts showing a genuine issue
for trial. Id. at 293. The nonmoving party may not rest upon the mere allegations
and denials in the pleadings, but instead must point to or submit some evidentiary
material showing that a genuine dispute over material fact exists. Henkle v.
Henkle (1991), 75 Ohio App.3d 732, 735.

Pursuant to Civ.R. 56(C), summary judgment is proper if:

(1) No genuine issue as to any matetial fact remains to be litigated;

(2) the moving party is entitled to judgment as a matter of law; and

(3} it appears from the evidence that reasonable minds can come to

but one conclusion, and viewing such evidence most strongly in

favor of the party against whom the motion for summary judgment is

made, that conclusion is adverse to that party.” Temple v. Wean
United, Inc. (1977), 50 Qhio St.2d 317, 327.

{98} In the case at bar, Allstate has argued that the trial court erred when

it granted sumumary judgment in favor of Akron Square because Creps’ assignment
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to Akron Square was invalid and, as a result, Allstate was under no obligation to
pay Akron Square for Creps’ medical treatment. Akron Square has argued that the
trial court did not err when it granted its motion for summary judgment because
the assignment between Creps and Akron Square was valid, thus giving rise to
Allstate’s obligation to pay Akron Square.

{99} It is clear from the issues presented that this Court must first answer
| the question of whether the assignment between Creps and Akron Square was
valid. It follows that if the assignment was valid, Akron Square was entitled to
summary judgment in the instant matier because “reasonable minds can come to
i)ut one conclusion” that Allstate was obligated to pay Akron Square for Creps’
medical treatment. Temple, 50 Ohio St.2d at 327; Civ.R. 56(C).

{410} In support of its argument that Creps did not execute a valid
assignment, Allstate has argued that, pursuant to R.C. 3929.06, an “aséignment has
to occur after suit is filed, or else it is not actionable against the tortfeasor’s
insurance company.” (Emphasis omitted.) However, this Court has previously
held that “[R.C. 3929.06] merely provides a judgment creditor the opportunity to
assert a claim for insurance money, if the debtor was insured at the time of the
los;s.” Salem v. Wortman, (Aug. 30, 1978), 9th Dist. No. 8769, at 4. This Court
has never construed R.C. 3929.06 as impacting an injured ﬁarty’s right to assign

potential or prospective proceeds from claims not yet filed. The statute makes no
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mention of such a prohibition and we will not stray from our precedent and read
such a prohibition into the statute.

{4/11} Furthermore, we have also recognized the right of an injured party to
assign “its rights to claims which they might have pursued under [an insurance]
policy as a result of [the injured party’s] injury.” (Emphasis original.) Fiorentino
v. Lightning Rod Mut. Ins., Co (Oct. 9, 1996), 9th Dist. No. 17728, at 5, appeal not
allowed (1997), 78 Ohio St.3d 1410. Our determination in Fiorentino was based
on several principles. First, an insurance policy is a contract between the
insurance company and the insured. Nationwide Mut. Ins. Co. v. Marsh (1984), 15
Ohio St.3d 107, 109. Second, a claim 1s defined as “the right, *** to collect or
demand payment under [an insurance] policy based upon an incident which had
already occurred and for which a claim would thus have already accrued.”
Fiorentino, supra, at 6. As a result, the assignment of a claim merely vests the
assignee with the ability to pursue a claim; it does not alter the contract between
the insurer and the insured. Id.

{412} Based on the foregoing, we reject Allstate’s interpretation of R.C.
39298.06 and its argument that Creps had no “right in being” until he filed suit or
obtained a settlement stemming from the accident with Greeni. We find that
Creps was not required to have filed suit or obtained judgment against Grecni or
Allstate m order to effectuate a valid assignment of potential future insurance

- proceeds resulting from the accident with Grecni. We further find that Creps’
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right to assign potential future insurance proceeds arose at the time the accident
with Grecni occurred.” Therefore, Creps’ assignment to Akron Square was valid.

{113} Next we turn to the question of whether the trial court erred when it
granted summary judgment on behalf of Akron Square. We find the following
stipulations dispositive of this question: (1) Creps received medical treatment from
Akron Square for injuries he sustained in the accident with Grecni, (2) Allstate
insured Greeni, (3) Allstate received proper notice of the assignment beiween
Creps and Akron Square, and (4) Allstate knowingly and intentionally refused to
honor @e assignment. . |

{§/14} Based on the foregoing, we find that Allstate was obligated to pay
Akron Square for the medipal treatment it provided to Creps. We further find that,‘

based on Allstate’s own admission that it refused to honor the assignment,

? We reach our result in the instant matter not just on sound legal principles,
but also on sound public policy principles. As stated in Carter v. Nationwide Ins.
Co., (Sept. 19, 2003), Deleware Cty. M.C. No,. 03CV1663, unreported, n.1,
allowing injured persons to assign potential future insurance proceeds “promotes
timely medical treatment for injured persons otherwise unable to pay, and it avoids
needless litigation. [This] reasoning *** allows indigent tort victims to obiain
treatment by securing payment for medical services with an assignment of rights
to insurance proceeds to the medical provider without exposing the insurance
carrier to any significant risk. *** [The insurance company’s] claim that such
assignment should be unenforceable by the assignee would prevent some insured
persons from obtaining timely medical treatment, and lead to additional lawsuits
by medical providers who elect to provide treaiment without ‘up front’ payment,
without serving any advantage to any party, including the insurance carrier.”

Court of Appeals of Ghio, Ninth Judicial District

A-31




“reasonable minds can come to but one conclusion and that conclusion is adverse
to [Allstate] ***[]” namely that Allstate must pay Akron Square for Creps’
medical treatment. See Civ.R. 56(C). Therefore, the trial court did not err when it

granted summary judgment fo Akron Square. Allstate’s assignment of error is

without merit.

III

{4115} Alistate’s sole assignment of error is overruled. The judgment of the

trial court is affirmed.

Judgment affirmed.

CARR, P. J,, and SLABY, J., concur.

The Court finds that there were reasonable grounds for this appeal.

We order that a special mandate issue out of this Court, directing the Akron
Municipal Court, County of Summit, State of Ohio, to carry this judgment into
execution. A certified copy of this journal entry shall constitute the mandate,
pursuant to App R. 27.

Immediately upon the filing hereof, this document shall constitute the
journai entry of judgment, and it shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall begin to run. App.R. 22(E).

The Clerk of the Court of Appeals is instructed to mail a notice of entry of this
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judgment to the parties and to make a nofation of the mailing in the docket,

pursuant to App.R. 30.

Costs taxed to Appellant.

Exceptions.
BETH WHITMORE
FOR THE COURT
CARR, P. 1.
SLABY, J.
CONCUR
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POWELL, J.
{1} Defendant-appellant, Allstate Insurance, appeals a decision granting summary
judgment in favor of plaintifi-appellee, Cartwright Chiropractic. This case arose out of an
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automobile accident and subsequent medical treatment of the injured party at Cartwright
Chiropractic. We affirm the decision of the trial court.

{92} On August 15, 2005, Michael Rice, an Allstate insured, was involved in an
automobile accident with Jennifer Miller. Following the accident, Miller sought treatment at
Cartwright Chiropractic. Atthe inception of treatment, Miller executed an assignment in favor
of Cartwright to pay the portion of any future proceeds she received from the accident to

cover her chiropractic bills. The proceeds assighment stated:

{113} “NOTICE: IDIRECT ANY INSURANCE COMPANY, ATTORNEY, OR OTHER

PERSON WHO HOLDS OR LATER HOLDS ANY PROCEEDS FROM MY CLAIMTO APPLY

ANY PROCEEDS FROM MY CLAIM TO MY TOTAL ACCOUNT BALANCE OUT OF THE
TOTAL PROCEEDS HELﬁ {N MY BEHALF."

{714} Cartwright then sent a copy of the assignment to Allstate. Thereafter, Allstate
settled directly with Miller, paying the full amount of the settlement funds directly to her. After
failing to reimbu-rse Cartwright for the treatment charges, Miller filed for Chapter 13 bankruptcy
in the Western Division, Southern District of Ohio. As a result, Cartwright initiated the case at
bar against Allstate for failing"tio honor the assignment.? The parties separately moved for
summary judgment. The trial court granted summary judgment in favor of Cartwright and
denied Allstate's motion, ordering Allstate to pay $1,653. Allstate timely appeals, raising one

assignment of error;

{fi5} "THE TRIAL COURT ERRED IN DENYING APPELLANT'S MOTION FOR

1. Allstate disputes its receiptand notice of the assignment, claiming that "Allstate never acknowledged its receipt
nor promised to make payment to Cartwright." However, Cartwright has submitted a certified return receipt for
this document signed by "George Athinson” on behalf of Allstate on September 18, 2005.

2. Cartwright has submitted evidence demonstrating that Allstate has honored identical or virtually identical
assignments as part of its business practice. Cartwright has submitted documents from Alfstate acknowledging
six separate assignments. The documents generally state that, after receiving notice of an assignment, "We will
procead accordingly and honor your client's assignment of interest at the time of settlement.” A 35
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SUMMARY JUDGMENT AND BY GRANTING APPELLEE'S MOTION FOR SUMMARY
JUDGMENT."

{fl6} The trial court in this case granted summary judgment in favor of Cartwright
consistent with the First Appellate District's decision in Roselawn Chiropractic Center, Inc. v.
Allstate Insurance Co., 160 Ohio App.3d 297, 2005-Ohio-1327; the Ninth Appellate District's
decision Akron Square Chiropractic v. Allstate, Summit App. No. 21710, 2004-Ohio-1988: and
the Eleventh District's decision in Gloekler v. Allstate Insurance Co., Ashtabula App. No.
~ 2007-A-0040, 2007-Ohio-6163.

{117} The Roselawn and Gioekler facts are almost identical. In Roselawn, the injured
party, Mrs. Tate, was involved in a car accident with Helen Stanton, an Allstate insured. Id. at
2. Tate sought medical treatment from Roselawn Chiropractic. Id. Before receiving
treatment, Tate signed a proceeds assignment. Id. After finishing the treatment, Roselawn
forwarded notice of the assignment to Allstate along with -an itemized statement of the -
treatment. id. at §j3. Allstate ultimately settled the claim directly with Tate and paid the entire

settiement amount directly to her, rather than first paying Roselawn. Id. As a result,

Roselawn sued Allstate. Id. at 4.

{18} The court in Roselawn held that "the document executed by Tate was a valid
assignment obligating Allstate to pay Roselawn instead of Tate for the amount of her medical
treatment.” Id. at Y9, citing Hsu v. Parker (1996), 116 Ohio App.3d 629. "Once Tate had
assigned her potential proceeds from a lawsuit to Roselawn, Allstate was obligated to honor
the assignment and pay Roselawn." Id. at §13.

{9} The First District explained the rationale for its holding finding that "the law
should encourage settlement.” Id. at §16. "Assignments such as the one made by Tate are
common. Injured parties who incur medical costs related to an injury for which another party

may be liable often assign the right to potential proceeds to a treating physician. Many fimes
-3 A-36
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an assignment is the only way the doctor can secure payment. And assignments are often
signed prior to the making of a formal claim. We see no reason to force a person to file a
tawsit before he or she can assign the right to potential proceeds from a claim. Allowing the
creation of a valid assignment in such a situation gives some assurance to medical-care
providers that they will eventually be compensated. This fits with one of the purposes of
assighments — to encourage the assignee to trust that an assignor who may not have cashin
hand will be able to cover his or her debts." Id. at §j19 and 1]20.

{110} Recently, the Eleventh District issued a decision on substantially similar facts
adopting the First District's view. Gloekler at 1126. The court reasoned, "[the injured party]
specifically instructed Allstate to pay Gloekler pursuant to the assignment agreement. At that
time, Allstate had a duty to pay Gloekler directly prior to paying any additional proceeds to [_the
injured paﬁy]." Id.

{1111} In its sole assignment of error, Allstate argues the trial court erred in granting
summary judgment to Cartwright, presenting two issues for review. Allstate's first argument is
based on R.C. 3929.06(B), also referred fo as the "direct action rule." R.C. 3929.06(B)
prohibits an injured party from directly filing a civif action against an insurance company until
30 days after liability is established for the insured tortfeasor and the insurance company has
failed to pay the judgment. Allstate claims that R.C. 3929.06(B)} prevents Miller from
éxecuting an assignment to Cartwright since no liability had been established for Michael
Rit:_e, Alistate's insured, and, as a result, Miller had no existing right to money from Allstate.
Allstate claims that since Miller could not first directly sue Allstate, she had no existing right to
money from Alistate and could not assign proceeds of her potential claim to Cartwright.

{112} Secondly, Allstate argues that the assignment itself is invalid under a similar
rationale. Specifically, Allstate claims that "an enforceable assignment requires the existence

of some fund or property" and that a "future obligation that constitutes a 'mere expectancy or
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possibility' cannot be assigned.”

{1113} In regard to Allstate's first issue for review, the First District in Roselawn
addressed this same argument. The court stated that “without any legal action, Allstate
agreed to pay Tate over $4,000. -But if we adopted the rule urged by Allstate, unless Tatehad
sued Stanton and Allstate to establish liability, the assignment Tate executed directing Allstafe
to pay Roselawn was invalid. This makes no sense." ld. at {J17. Relying on the Ohio
Supreme Court's decision in First Bank of Marietta v. Roslovic & Partners, Inc., 86 Ohio $t.3d
116, 1899-Ohio-89, the court noted “that an assignment was valid and that the account debtor
L had become obligated to pay the assignee once the account debtor had received proper
notice of the assignment,” which "preserved the goals of commercial stability and reliability."
Id. at {18, citing First Bank of Marietta at 118-119. "The same principle is applicable here."
Id. at1j19.

{114} In the recent decision of Akron Square Chiropractic v. Creps, the Ninth District
Court of Appeals addressed the same arguments posed by Allstate under aimost identical
facts to the case at bar.

{115} In Chio, "Generally, all rights, ad rem and in re, vested or contingent,
possibilities coupled with an interest, and claims growing out of and adhering to property, both
from contract and tort, may be assigned.” 6 Ohio Jurisprudence 3d (2006) 50, Assignments,
Section 5. Moreover, an expectancy or possibility is assignabl.e unless it is "naked or

remote.” Id. at Sections 7 and 18. Such assignments are equitable assignments. 1d. A

3. In support of its contention, Allstate cites 6 Ohlo Jurisprudence 3d (2006) 57, Assignments, Section 7, claiming
that a "mere expeciancy or possibility cannot be assigned." That section does not apply for that proposition of
law. The full citation Allstate paraphrases is that "An assignment of a debt expected to arise in the future out of a
contract existing at the fime of the assignment is distinguished from the assignment of a contemplated debt
before execution of the agreement by which i is to be created; applying the rule of law that an expectancy or
possibiiity is contemplated debt is not assignable al law before execution of the agreement, although such debt
may be assignable in equily" {emphasis added). Allstate inserts the word "mere" into this section and claims
that an expectancy or possibility is never assignable. This is incorrect. The section confirms the historical
difference between an assignment enforced in law and an assignment enforced in equity. Further, this section
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"present existing right, to take effect in the future on contingency, may be assigned." Id. at
Section 18. However, a mere "naked or remote" possibility cannot be assigned because an
assignment must be founded on a right in being. Id.

{1116} Miller's cause of action existed at the time the assignment was executed; the
date of the accident. In re Petry (N.D. Ohio, 1986), 66 B.R. 61, 63; See élso Fiorentino v.
Lightning Rod Mut. Ins., Co. (1998), 114 Chio App.3d 188. Moreover, while the exact amount
of the recovery was uncertain, the claim and the source were clear. Specifically, Miller knew
the proceeds that were being assigned were from her claim against Rice following the
accident and the source of the proceeds would be Rice's insurance company, Allstate.
Allowing injured persons to assign potential future insurance proceeds "promotes timely
medical treatment for injured persons otherwise unable to pay, and it avoids needless
litigation." Akron Square Chiropractic v. Creps, 2004-Ohio-1988 at fn. 2,

{1117} Further, Allstate attempts to argue that because Rice's liability had not been
established, Miller had nothing to assign, and since R.C. 3929.06(B) dqes not allow Miller to
directly sue Allstate, it was uncertain that she would be receiving payment from Allstate.
Under Allstate's rationale, R.C. 392-9.06 would effectively preclude Millef from executing the
assignment with Cartwright until Rice is fouhd liable for the accident following a trial (or atthe
very least, Miller filing suit against Rice before executing the assignment).

{1118} As examined by the Ninth Appellate District, this is not a proper reading of the
statute. R.C. 3929.06 merely operates to "provide a judgment creditor the opportunity to
assert a claim for insurance money, if the debtor was insured at the time of the loss " Salem

v. Wortman (August 30, 1978), Summit App. No. 8769, *2. R.C. 3829.06 does not impact "an

applies to cantractual assignments, specifically arising out of a confract existing prior to the execution of the
assignment. The assignment in this case was not a contractual assignment. Rather, the relationship between
Miller and Allstate, and the settiement, arose out of an existing/potential tort ciaim, not a contract. Further,
Allstate's proposition of law is misleading because expectancies or possibilities are assignable as long as they are

not "naked or remote."
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injured party's right to assign potential or prospective proceeds from claims not yet fied."
Akron Sduare Chiropractic v. Creps, 2004-Ohio-1988 at §10. Furthermore, the statute makes
no prohibitions or even mentions any applicability to assignments. id.

{118} Due to Ohio assignment law, a prerequisite liability determination is unnecessary
as prospective proceeds and claims may be assigned as long as they are not “naked or
remote.” Furthermore, R.C. 3929.06 is equally inapplicable becalise Allstate entered into a
settlement in this case and Miller never had to file suit against Rice to even determine liability.
Allstate's argument does not take into account that this case is not a matter of establishing
liability, this is a matter involving settlement. Liability is not an issue of this case, nor does
liability need to be established. Allstate entered into a settlement with Miller to extinguishany
potentiél claim she had against its insured, and Alistate as the insurer. The statutory section
Allstate cites is only relevant if a lawsuit is necessary to establish liability, and even then it
does not preclude a lawsuit against Allstate, it simply requires the lawsuit against Allstate be
delayed.

{7120} Finally, R.C. 3929.06(A)_(1) provides further certainty that Miller could recover
from Allstate. R.C. 3929.06 does not extinguish or prevent Miller from suing Allstate. Rather,
R.C. 3929.06(A)1) allows an injured party to sue an insurance company 30 days after the
insured is found liable in a trial, requiring the insurance company to satisfy the judgment.

{121} In First Bank of Mariefta v. Roslovic & Partners, Inc., the Ohio Supreme Court
held that an assignment was valid and that the account debtor had become obligated to pay
the assignee once the account debtor had received notice of the assignmentl The court's
holding "preserves the goals of commercial stability and refiability. Lenders are willing to enter
into riskier deals if a good assignment is in place that creates solid incentives for an account
debtor to comply with its terms." 86 Ohio St.3d at 120. The same principle is applicable here.

"Allowing creation of a valid assighment in such a situation gives some assurance to medical-
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care providers that they will eventually be compensated. This fits with one of the purposes of
assignments—to encourage the assignee to trust that an assignor who may not have cash in
hand will be able fo cover his or her debts." Rosefawn, 2005-Ohio-1327 at §20.

{1122} Allstate's sole assighment of error s overruled.

{1123} Judgment affirmed.

YOUNG, P.J. and WALSH, J., concur.

This opinion or decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:
http:/Awww.sconet.state.oh.us/ROD/documents/. -Final versions of decisions
are also available on the Twelfth District's web site at:
http.//www. twelfth.courts.state.oh.us/search.asp
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OPINION
[*631] [#*1100] OPINION

MAHONEY, .

In this accelerated calendar appeal, submit-
ted to this court upon the record and briefs of
the parties, plaintiff-appellant, Wi L. Hsu, M.D.,
appeals from the judgment of the Warren Mu-
nicipal Court, Civil Division, in favor of defen-
dant-appellee, Joseph D. Ohlin. For the reasons
that follow, we reverse the judgment of the trial
court and remand this case for the trial court to
enter judgment for appellant and assess costs,

The facts pertinent to this appeal are not in
dispute. On October 21, 1991, defendant,
Elaine Parker, was involved in an automobile
accident and suffered [***2] multiple injuries.
In February of 1992, Ms. Parker sought treat-
ment from appellant for her injuries related to
the accident. Prior to consulting appellant, Ms.
Parker had retained the services of appellee, an
attomey, to assist her in pursuing a personal
injury action against the party responsible for
her injuries.

On February 12, 1992, Ms. Parker executed
a document entitled "Security Agreement for
Medical Services," which granted appellant a
security interest in any and all proceeds from
Ms. Parker's pending personal injury action.
The document authorized appellant to furnish
appellee with complete reports of appellant's
examinations, diagnoses, treatment, and prog-
nosis of Ms. Parker in regard to the motor vehi-
cle accident. The document further authorized
Ler attorney, appellee, to withhold sufficient
funds from any settlement, judgment, or verdict
as may be due appellant for his services to Ms.
Parker, and directed appellee to pay such funds
to appellant.  [**1101] Appellee signed the
document acknowledging receipt.

On or about March 3, 1992, appellant per-
formed surgery on Ms. Parker's right knee. Ms,
Parker also received additional treatment for
her injuries and made additional [***3] visits

to appeliant's office. Pursuant to the February
12, 1992 security agreement, appellant fur-
nished the reports of Ms. Parker's visits to ap-
pellee. The fee for appellant's services to Ms.
Parker, totaling § 1,446, has not been paid.

On June 4, 1992, Ms. Parker's personal in-
jury action was settled for $ 25,000, Ms. Parker
instructed appellee to transfer the settlement
proceeds to her and not to pay appellant's
medical fees. Appellee, citing an ethical obliga-
tion to his client, did not pay appeilant for his
services.

On January 14, 1994, appellant filed a
complaint against Ms. Parker and appellee al-
leging that they owed him $ 1,446 for medical
services rendered to Ms. Parker, Ms. Parker
failed to answer appellant's complaint and the
Warren Municipal Court enfered a defaunlt
judgment against her.

Pursuant to Civ.R. 53, appellant’s action
against appellee, Ohlin, was submitted to a
referee. Before the referee, appellant argued
that the "Security Agreement [*632] for
Medical Services" operated as an equitable as-
signment of any settlement proceeds from Ms,
Parker to appellant. Appellee argued that, as an
attorney, his duty was to follow his client's in-
structions concerning the {***4] transfer of the
settiement proceeds. On February 22, 1995, the
referee filed a report recommending judgment
in favor of appellant and against appellee.

Appellee filed a timely objection to the
referee's report and, on November 20, 1995, the
trial court rejected the referee's recommenda-
tion and entered judgment in favor of appellee.
Although acknowledging that portions of the
"Security Agreement for Medical Services" (di-
recting appellee to pay appellant out of any
proceeds recovered from the personal injury
action) would "appear to create an assignment,"
the trial court held that the remainder of the
document was ambiguously drafted. Construing
ambiguities in favor of appellee, the court de-
termined that the document established an equi-
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table lien against any monies recovered from
the persenal injury action and that, until appel-
lant took some action to enforce his lien upon
the proceeds, appellee was obligated to follow
the instructions of his client.

From this judgment, appellant has filed a
timely appeal. In his sole assignment of error,
appellant asserts that the trial court erred in dis-
regarding the recommendation of the referee
when it determined that a valid assignment was
not [*¥**5] created between Ms. Parker and
appellant by the "Security Agreement for
Medical Services" executed on Febmary 12,
1992. We agree.

[HN!1] An assignment is a transfer to an-

other of all or part of one's property in ex-
change for valuable consideration. See Christ-

mas' Estate v. Griswold (1858), 8 Ohio St. 558,

563-564; Black's Law Dictionary (6 Ed. 1990)
119. No particular words are required to create
an assignment. Rather, "any word or transac-
tion which shows an intention on the one side
to assign and on the other to receive, if there is
a valuable consideration, will operate [to create
an assignment]." Grogan Chrysler-Plymouth,
Inc. v. Gottfried (1978), 59 Ohio App. 2d 91,
96, 392 N.E.2d 1283; see, also, 4 Corbin on
Contracts (1951) 528, Section 879.

-The trial court, although acknowledging
that portions of the "Security Agreement for
Medical Services" would "appear to create an
assignment,” concluded that the parties created
a mere security interest and that no assigament
wag created. The trial court based this decision
on our opinion in Fabrizio v. Hendricks (1995),
100 Ohio App. 3d 352, 654 N.E.2d 127, which
required that "if there is any doubt or ambigu-
ity in the [***6] language of a contract it will
be construed strictly against the party who pre-
pared it." Id. at 356. (Emphasis added.) In the
case sub judice, there is no evidence of ambigu-
ity in the "Security Agreement for Medical
Services." While the document did create 4 se-
curity interest in any proceeds recovered as a
[*633] result of the personal injury lawsuit, the

document also clearly authorized Ms. Parker's
attorney, appellee, to withhold funds from such
seftlement to pay appellant for his services.
Furthermore, the document explicitly directed
appellee [**1102] to pay, from any settlement
or award, medical fees owed by Ms. Parker to
appellant. The trial court interpreted the provi-
sions for a security agreement and for an as-
signment as being in conflict where no such
conflict existed. It is clear from the document
that the parties intended a security interest as
well as an assignment, and we see no valid rea-
son why both provisions cannot exist in the
same document. Furthermore, the actions of the
parties reinforced their intentions. Appeilant
provided his medical services, including an op-
eration on Ms. Parker's right knee and numet-
ous office visits, only after the document
[*¥*7] had been executed.

We also reject appellee's argument that Ms.
Parker's instruction not to pay appellant from
the proceeds of the settlement gave rise to an
ethical obligation to follow Ms. Parker's most
recent instruction pertaining to the disburse-
ment of the funds to appellant. Appellee cites
DR 9-102(BX4) for this proposition. [HNZ]
That rule states that a lawyer shall: “promptly
pay or deliver to the client as requesied by a
client the fonds, securities, or other properties
in the possession of the lawyer which the client
is entitled to receive.” (Emphasis added.) Based
on our ruling that a valid assignment had oc-
curred, the client was not entitled to receive the
full amount of the settlement. [HN3] "After no-
tice of the assignment has been given to the ob-
ligor, or knowledge thereof received by him in
any manner, the assignor has no remaining
power of release. The obligor must pay the as-
signee." 4 Corbin on Contracts (1951) 577-578,
Section §90. From the language of the "Secu-
rity Agreement for Medical Services," Ms.
Parker agsigned part of the proceeds of her pet-
sonal injury action to appellant, As shown by
appellee's signature on this document, appeliee
had knowiedge of the assignment. [*¥**8]
Consequently, appellee was obligated to pay
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appellant for medical services appellant pro-
vided to Ms, Parker from any settlement
reached in the personal injury action. When a
dispute arese over who was entitled to the $
1,446 from the settlement proceeds, appellee, to
avoid paying the wrong party, should have filed
a complaint in interpleader. Thus, a court of
competent jurisdiction could have resolved any
conflict which existed as a result of Mr.
Parker's initial instructions and subsequent in-

structions to appellee.

Appellant's sole assignment of error has
merit.

Based on the foregoing, we reverse the
judgment of the trial court and remand this case
for the trial court to enter judgment for appel-
lant and assess costs.

PRESIDING JUDGE JOSEPH E. MA-
HONEY

NADER, and CACIOPPO, JJ., concur.

[#634] CACIOPPO, J., retired, of the
Ninth Appellate District, sitting by assignment.
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eration, No particular words are required to create an
assignment. Rather, any word or transaction that shows
an intention on the one side (o assign and on the other to
recetve, if there is a valuable consideration, will operate

to create an assigntnent,

Contracts Law > Performance > Assignment > General
Overview
[HN2] An account debtor is authorized to pay an as-
signor until the account debtor receives notification that
the account has been assigned and that payment is to be
made to the assignee. The assignee is entitled to exetcise

collection rights against the account debtor as long as the
account debtor receives (1} an indication that the account
has been assigned, (2) a specific direction that the pay-
ment is to be made to the assignee rather than the as-

‘signor, and (3) a reasonable identification of the rights

assigned.

Contracts Law > Performance > Assignment > General

Overview

Healthcare Law > Actions Against Healthcare Workers
> Doctors & Physicians

[HN3] There is no reason to force a person to file a law-
suit before he or she can assign the right to potential pro-

ceeds from a claim.
HEADNOTES: INSURANCE

SYLLABUS: The trial court properly entered judgment
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cover the amount due under an assighment by a car-
accident victim of that pertion of the insurer's settlement
payment equal to the cost of the chiropractor's treatment
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cal costs for which another party may be liable may as-
sign to a treating physician the right to potential proceeds
from a claim. And the evidence supported the trial court's
determination that a valid assignment existed between
the victim and the chiropractor,
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OPINION BY: MARK P. PAINTER

OPINION:
[¥298] [***331} DECISION.

MARK P. PAINTER, Judge.

[(**P1] Defendant-appellant Allstate Insurance Co.
appeals the irial court's determination that defendant Tif-
fany A. Tate executed a valid assigniment to plaintiff-
appellee Roselawn Chiropractic Center, Iuc., of a portion
of Allstate's payment to her of a settlement for damages
. she sustained in a car accident. We affirm. [*¥*332]

I Aecident and Medical Treatment

[**P2] Tate was in a car accident with Helen
Stanton, who was insured by Allstate, Tate went to Rose-
lawn Chirgpractic Center for medical treatment. Before
receiving any treatment, Tate signed a form titled "As-
signment." The form stated that Tate was assigning to
Roselawn any proceeds that she would receive from a
claim against Stanton and Allstate, equal to the cost of
her treatment.

[**P3] A few months later, after Tate had finished
her treatment, Roselawn sent Allstate several documents,
Roselawn sent a copy of the assignment form Tate had
signed, a paper titled "Notice of Assigniment," and an
itemized statement of Tate's treatment at Roselawn.
Allstate acknowledged receipt of the documents. But
when Tate settled her claim with Allstate, Allstate paid
all the settlement money direcily to Tate.

[**P4} Denied any compensation for the medical
treatment it had provided to Tate, Roselawn sued both
Tate and Allstate. Roselawn received a default judgment
against Tate. Allstate claimed that it was not obligated by
the "assignment" [*299] that Tate had signed with
Roselawn. The trial court concluded otherwise and held
that it was a valid assignment, and that Allstate was li-
able to Roselawn for the amount of Tate's medical bills.

[*¥P5] Allstate now brings two assigiments of er-
ror. Allstate argues that the trial court erred when it de-
nied its maotions for summary judgment and for a di-
rected verdict, Allstate's reasoning is that there was never
a valid assignment between Tate and Roselawn. Whether
a valid assignment existed is the sole issue we must de-

cide.
IL Assignment

[**P6] [HN1] An assignment is a transfer to an-
other of all or part of one's property in exchange for
valuable consideration. nl No padicular words are re-
quired to create an assignment. Rather, "any word or
transaction which shows an intention on the one side to

assign and on the other to receive, if there is a valuable
consideration, will operate [to create an assignment]." n2

nl See Hsu v. Parker (1996), 116 Ohio
App.3d 629, 632, 688 N.E.2d 1099,

02 See Grogan Chrysler-Plymouth, Inc. v.
Gottfried (1978), 59 Ohio App.2d 91, 96, 392
N.E.2d 1283,

[**P7] [HNZ].An account debtor, such as Allstate,
is authorized to pay the assignor, Tate, until the account
debtor receives notiffcation that the account has been
assigned and that payment is to be made to the assignes,
in this case, Roselawn. n3 The assignee is enfitled to
exercise collection rights against the account debtor as
long as the account debtor “receives (1) an indication that
the account has been assigned, (2) a specific direction
that the payment is to be made to the assignee rather than
the assignor, and (3) a reasonable identification of the
rights assigned." n4

n3 See Surety Savings & Loan Co. v, Kanzig
(1978), 53 Ohie St.2d 108, 112, 372 N.E.2d 602.

n4 See First Bank of Marietta v. Roslovic &
Partners, Inc, (1999), 86 Ohio St.3d 116, 118-
119, 712 N.E2d 703,

[**P8] It is uwndisputed that Allsiate received noti-
fication from Roselawn that Tate had assigned to Rose-
lawn the proceeds from any claim against Stanton and
Allstate. The assignment éiself stated, "I hereby direct
any insurance company, attorney or other person who
holds or later holds any proceeds from my claim to pay
such proceeds directly to Roselawn Chiropractic Center,
Inc., up to the outstanding [***333] balance of my ac-
count.” And the right assigned--the right to receive a
specific amount of any sefilement sum--was clearly iden-
tified in the assignment.

[¥*P9] [*300] ‘Fherefore, we conclude that the
document executed by Tate was a valid assipnment oblj-
gating Allstate to pay Roselawn instead of Tate for the
atnount of her medical ireatment. "

{**P10] Our conclusion s in accord with that of
the Eleventh District Court of Appeals in Hsu v. Parker.
05 In Hsu, Parker was involved in a car accident and
sought medical treatment from Hsu. Before consulting
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Hsu, Parler had retained an attorney to assist her in suing
the party responsible for her injuries. Parker executed a
document that granted Hsu a security interest in the pro-
ceeds from Parker's pending personal-injury action, The
document authotized the attorney to withhold sufficient
funds from any settlement, judgment, or verdict to pay
Hsu for his services to Parker, and it directed the attorney
to pay such funds to Hsu. The attorney acknowledged
that he had received the document.

n5 See Hsu v. Parker, supra,

[**P11] After Parker had settled her personal in-
Jury action, she instructed the attorney to give her the
settlement moncy and to not pay Hsu's medical fees, The
attorney, citing an ethical obligation to kis client, did not
pay Hsu, Hsu sued both Parker and the attomney.

[**P12] The court of appeals determined that the
document executed by Parker had clearly created both a
secutity inferest and a valid assignment. n6 Therefore,
the court held that after he had received notice of the
assignment, the attorney, as the obligor, was liable for
the money owed the assignee, Hsu. The court stated,
"The assignor has no remaining power of release. The
obligor must pay the agsignee.”" n7

nb Id. at 633.

n7 Id.

[**P13] Likewise, in the present case, once Tate
had assigned to Roselawn her potential proceeds from a
lawsuit, Allstate was obligated to honor the assignment
and pay Roselawn the amount owed by Tate.

1L No Need for Litigation

{(**P14] In its defense, Allstate argues that al the
time Tate made her assignment, she had nothing to as-
sign, Allstate claims that the assignment could not have
been created until Tate had sued Stanton and Allstate and

had proven liability.

[**P15] Allstate relies on Knop Chiropractic, Inc.
v. State Farm Ins. Co. n8 In a factually similar situation
to the present case, the Knop court held that an [*301]
insurance company was not Hable for failing to honor an
assignment when the assignor had not yet pursued legal
action against the alleged tortfeasor at the time that he
made the assignment. n9

n§ See Knop Chiropractic, Inc. v. State Farn
Ins. Co., 5th Dist. No. 2003CA00148, 2003 Ohio
5021,

n9 Id.

[**P16) We decline to follow the Knop court for
public-policy reasons. Under the Knop reasoning, Tate
would have had to sue Stanton and Allstate before she
could assign her rights to any proceeds frosm such a claim
to Roselawn. We refuse to establish a rule that would
foroe parties to litigate. Rather, the law should encourage

settlement.

[**P17] In this case, without any legal action,
Allstate agreed to pay Tate over $ 4,000. But if we
adopted the rule urged [***+334] by Allstate, unless Tate
had sued Stanton and Allstate o establish liability, the
agsignment Tate executed directing Allstate to pay Rose-
lawn was invalid. This makes no sense.

[**P18] In First Bank of Marietta v. Roslovie &
Fartners, Inc., the Ohio Supreme Court held that an as-
signment was valid, and that the account debtor had be-
come obligated to pay the assignee once the account
debtor had received proper notice of the assignment. n10
The concurrence noted that the court's holding "preserves
the goals of commercial stability and reliability. Lenders
are willing to enter riskier deals if a good assignment is
in place that creates solid imcentives for an account
debtor to comply with ifs terms." nl1

n10 See First Bank of Marietta v. Roslovie &
Partners, Inc., supra,

nll Id. at 120 (Siratton, J., concutring),

[*¥P19] The same principle is applicable here. As
Roselawn argued, assignments such as the one made by
Tate are common, Injured parties who incur medical
costs related to an injury for which another party may be
liable often assign the right to potential proceeds to a
treating physician. Many times an assignment is the only
way the doctor can secure payment. And assignments are
often signed prior to the making of a "formal" claim. We
see [HN3) no reason to force a person to file a lawsuit
before he or she can assign the right to potential proceeds

from a claim,

[**P20] Allowing the creation of a valid assign-
ment in such 2 situation gives some assurance to medical
care providers that they will eventually be compensated.
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160 Ohio App. 3d 297, *; 2005 Ohio 1327, *¥,
827 N.E.2d 331, *¥*; 2005 Ohio App. LEXIS 1267

This fits with one of the purposes of assignments—to
encourage the assignee to frust that an assignor who may
not have cash-in-hand will be able to adequately cover
his or her debts. '

[*¥P21] We conclude that the trial coutt did not err
when it determined that Tate had executed a valid as-
signment, Allstate had sufficient notice of the [*302]

assignment and was obligated to pay Roselawn the
amount Tate owed for her medical treatment. Therefore,
we overrule both of Allstate's assignments of error and
affirm the trial court's judgment.

Judgment affirmed.

HILDEBRANDT, P.J., and GORMAN, J., concur.
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* For the reasons stated in the memorandum decision of this court rendered
herein on July 22, 2008, it is the order of this court that the motion to certify the judgment
- of this court as being in conflict with the judgment of the Ninth District Court of Appeals for
Summit County in Akron Square Chiropractic v. Creps, Summit App. No. 2007-A-0040,
2007-Ohio-6183, and the Twelfth District Court of Appeals for Butler County in Cartwright
Chiropractic v. Allstate Ins. Co., Butler App. No. CA2007-06-143, 2008-Ohio-2623, upon
* the following issue in conflict:

Does R.C. 3929.06 preclude an assignee af prospective settlement
proceeds from bringing a direct action against a third party insurer,
who had prior notice of such written assignment, after the insurer
distributed settlement proceeds in disregard of that written
assignment?
and the Eleventh District Court of Appeals for Trumbull County in Hsu v. Parker (1996),
116 Ohio App.3d 629, the First District Court of Appeals for Hamilton County in Rosefawn
Chiropractic Ctr., Inc. v. Allstate Ins. Co., 160 Ohio App.3d 297, 2005-Chio-1327, Akron

Square, and Cartwright, upon the following issue in conflict:
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May a person who has been injured in an automobile accident but
who has not yet established liabifity for the accident and a present
right to settlement proceeds, but who may. have that right in the
future, even if the future existence of the proceeds is conditional,
assign that right, in whole or in part, to another under Ohio law?

is granted, and, pursuant to Section 3(B)(4), Article IV, Chio Constitution, the record of

this case is certified to the Ohio Supreme Court for review and final determination.

BROWN, J., McGRATH, P.J., & FRENCH, J.

- N

Judge Susan Brown

A-51



N\-

\-_) H :}JRT F }E!\ i p
IN THE COURT OF APPEALS OF OHIO  * ’\An“n y e ins W
TENTH APPELLATE DISTRICT 208 JUL 22 pyy 1

CLERK oF COURTS

West Broad Chiropractic,

Plaintiff-Appellee, : No. 07AP-721
(M.C. No. 2006 CVH 043353}
V.

_ (REGULAR CALENDAR)
American Family Insurance,

Defendant-Appellant.

MEMORANDUM DECISION
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Katz, Teller, Brant & Hild, and James F. McCarthy, Hli, for
appellee.

Frost, Maddox & Norman Co., L.P.A., and Mark S. Maddox,
for appellant.

ON MOTION TO CERTIFY CONFLICT

BROWN J. |
{fl1} West Broad Chiropractic ("West Broad"), plaintifi-appellee, has filed a

motion to certify conflict with regard to our opinion in West Broad Chiropractic v. Am.
Family ins., Franklin App. No. 07AP-721, 2008-Ohio-2647. In our opinion, we reversed
the judgment of the Franklin County Municipal Court, in which the court granted summary

judgment to West Broad, and we found American Family Insurance ("American"),
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dgfgpgant-appe!l_gpt, ‘Was entitled to summary judgment. American has not filed a
n;éfr{c;réﬁ;jumin apposition to the present matter.

{ﬂ[Z} Motions seeking an order to certify a conflict are govermned by Section
3(B}(4), Article IV, of the Ohio Constitution, which provides:

Whenever the judges of a court of appeals find that a
judgment upon which they have agreed is in conflict with a
judgment pronounced upon the same question by any other
court of appeals of the state, the judges shall certify the
record of the case to the supreme court for review and final
determination.

See, also, Whitelock v. Gilbane Bldg. Co. {1993), 66 Ohio St.3d 594, syllabus; App.R. 25;
and S.Ct.Prac.R. IV.

{93} Before and during the certification of a case fo the Ohio Supreme Court,
pursuant to Section 3(B)(4), Article 1V, Ohio Constitution, three conditions must be met.
Whitelock, at 596. The court in Whitelock instructed:

* * * First, the certifying court must find that its judgment is in
conflict with the judgment of a court of appeals of another
district and the asserted conflict must be "upon the same
question." Second, the alleged conflict must be on a rule of
law—not facts. Third, the journal entry ar opinion of the
certifying court must clearly set forth that rule of law which the

certifying court contends is in conflict with the judgment on the
same question by other district courts of appeals. * * *

{Emphasis sic.) Id.

{4} West Broad first asserts our decision is in conflict with Roselawn
Chiropractic Ctr., Inc. v. Allstate ins. Co., 160 Ohio App.3d 297, 2005-Ohio-1327; Akron
Square Chiropractic v. Creps, Surﬁmit App. No. 21710, 2004-Ohio-1988; Gloelder v.

Allstate Ins. Co., Ashtabula App. No. 2007-A-0040, 2007-Ohio-6163; and Carfwright
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Chiropractic v. Alistate Ins. Co., Butler App. No. CA2007-06-143, 2008-Ohio-2623, and

seeks to certify the following question to the Chio Supreme Court:

{15}

{16}

Does R.C. 3929.06 preclude an assignee of prospective
settlement proceeds from bringing a direct action against a
third party insurer, who had prior notice of such written
assignment, after the insurer distributed settlement proceeds
in disregard of that written assignment?

R.C. 3929.06 provides, in pertinent part:

(A)(1) If a court in a civil action enters a final judgment that
awards damages to a plaintiff for injury,] * * * and if, at the
time that the cause of action accrued against the judgment
debtor, the judgment debtor was insured against liability for
that injury, * * * the plaintiff * * * is entitied as judgment creditor
fo have an amount up to the remaining limit of liability
coverage provided in the judgment debtor's policy of liability
insurance applied to the satisfaction of the final judgment.

(2) If, within thirty days after the entry of the final judgment
referred to in division (A)(1) of this section, the insurer * * *
has not paid the judgment creditor an amount equal to the
remnaining limit of liability coverage provided in that policy, the
judgment creditor may file in the court that entered the final
judgment a supplemental complaint against the insurer
seeking the entry of a judgment ordering the insurer to pay
the judgment creditor the requisite amount. * * *

(B) Division (A)(2) of this section does not authorize the
commencement of a civil action against an insurer until a
court enters the final judgment described in division (A)}(1) of
this section in the distinct civil action for damages between
the plaintiff and an insured tortfeasor and until the expiration
of the thirty-day period referred to in division (A)(2) of this
section.

Neither Roselawn nor Gloekfer specifically addresses R.C. 3929.06.

Therefore, we can find no conflict with these cases on the question as presented by West

Broad. However, we do find Akron Square and Cartwright conflict with our judgment. In

Akron Square and Cantwright, the courts found that R.C. 3929.06 did not prevent an
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injured party from assigning to a medica! provider potential or prospective automobite
insurance proceeds from claims not yet filed. To the contrary, in the present case, we
found that, because an assignment must be based upon a‘right in being, and R.C.
3929.06 provides that a personal injury victim has no right to file an action against the
tortfeasor's insurer until after an action has been filed against the tortfeasor, an
assignment is not actionable against the tortfeasor's insurer if the assignment was
created prior to the existence of a civil action by the injured against the tortfeasor. The
pertinent facts in Akron Square and Cartwright are nearly identical to those in the present
case. Therefore, we do find Akron Square and Cartwright conflict with our judgment on
the same question of law, and the cases are not distinguishable on their facts.

{47} Similarly, West Broad also asserts our decision is in confiict with Hsu v.
Parker (1996), 116 Ohio App.3d 629, Roselawn, Akron Square, and Cartwright, and
seeks to certify the following quesﬁon to the Chio Supreme Court:

May a person who has been injured in an automobile accident
but who has not yet established liability for the accident and a
present right to settlement proceeds, but who may have that

“right in the future, even if the future existence of the proceeds
is conditional, assign that right, in whole or in part, to another
under Ohio law?

{118} Hsu, Roselawn, Akron Square, and Cartwright all concluded that a party
who has been injured in an automobile accident may assign his or her right to settlement
proceeds to a medical provider even if liability and the injured's right to settlement

proceeds have yet to be established. In the present case, we found that such an

assignment is invalid. Upon review, we find Hsu, Roselawn, Akron Square, and
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Cartwright conflict with our judgment on the same question of law and that the cases are

not distinguishable on their facts.

{19} Therefore, we certify the following two questions to the Ohio Supreme

Court:

Does R.C. 3920.06 preclude an assignee of prospective
seftlement proceeds from bringing a direct action against a
third party insurer, who had prior notice of such written
assignment, after the insurer distributed settlement proceeds
in disregard of that written assignment? '

May a person who has been injured in an automobile accident
but who has not yet established liability for the accident and a
present right to settlement proceeds, but who may have that
right in the future, even if the future existence of the proceeds
is conditional, assign that right, in whole or in part, to another
under Chio law?

{§10} Accordingly, the motion to certify is granted, and the above questions are

certified to the Ohio Supreme Court for resolution of the conflicts pursuant to Section

3(B)(4), Article IV, Ohio Constitution.

Motion granied.

McGRATH, P.J., and FRENCH, J.. conaur.
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American Family Insurance,
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For the reasons stated in the 6pinion of this court rendered herein on
June 3, 2008, American's assignment of error is sustained, the judgment of the Franklin
County Municipal Court is reversed, and this cause is remanded to that court with 7
instructions to grant summary judgment in favor of American and deny summary

judgment to West Broad. Costs are assessed against West Broad.

BROWN, J., McGRATH, P.J., & FRENCH, J.

) (.

Judge Susan Brown
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Katz, Teller, Brant & Hild, and James F. McCarthy, Ifl, for
appellee.

Frost, Maddox & Norman Co., L.P.A., and Mark S. Maddox,
for appellant.

APPEAL from the Franklin County Municipal Court.

BROWN, J.

{1} American Family Insurance ("American"), defendant-appellant, appeals
from a judgment of the Franklin County Municipal Court, in which the court granted the
- motion for summary judgment filed by plaintift-appellee, West Broad Chiropractic {"West
Broad").

{2} On July 6, 2002, Kristy Norregard was involved in a motor vehicle accident
and sustained injuries. The tortfeasor's liability insurer was American, On July 9, 2002,

Norregard received chiropractic care from West Broad for injuries caused by the accident.
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_\?’n:‘_tlh?‘:@ame"c’iété?:ﬁ!orregard and West Broad entered into a contract ("assignment" or
"égisfgnment agr'éém'ent"), in which Norregard agreed to assign to West Broad her right to
settlement proceeds from any future personal injury claim. The assignment indicated that
the proceeds of any insurance settlement must be made directly to West Broad before
any payments were made to Norregard. On April 30, 2004, West Broad sent notice to
American of the assignment, indicating thaf Norregard had assigned her interest in any
personallinjury settlement received by her from American to the extent of any outstanding
balance for the medical care Norregard received from West Broad and that any
settlement proceeds should be paid directly to West Broad. Norregard presented a claim
to American, and she subsequently received a direct cash settlement from American in

January 2006. American did not make any payment to West Broad.

{13} On October 10, 2006, West Broad filed an action against American, seeking
$3,830 for the costs of Norregard's medical treatment at West Broad. Both parties moved
for summary judgment. On February 16, 2007, the trial court granted summary judgment
to West Broad in the amount of $3,830, plus interest and costs. In doing so, the trial court
found R.C. 3929.06 did not proscribe or limit the‘éommon-law right of an injured party to
assign future proceeds of a settlement to a third party. American appeals the judgment of
the trial court, asserting the following assignment of error;

THE TRIAL COURT ERRED iN GRANTING APPELLEE'S
MOTION FOR SUMMARY JUDGMENT AND DENYING
APPELLANT'S MOTION FOR SUMMARY JUDGMENT.

{J4} American argues in its assignment of error that the trial court erred when it

granted West Broad's motion for summary judgment. Civ.R. 56(C) provides that, before

summary judgment may be granted, it must be determined that: (1) no genuine issue as
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to any material fact remainé to be litigated, (2) the moving party is entitled to judgment as
a matter of law; and (3) it appears from the evidence that reasonable minds can come to
but one conclusion, and viewing the evidence most strongly in favor of the non-moving
party, that conclusion is adverse to the non-moving party. State ex rel. Howard v. Femreri
(1994), 70 Ohio St.éd 587, 589. When reviewing the ju-dgment of the trial court, an
appellate court reviews the case de novo. Franks v. The Lima News (1896), 109 Ohio
App.3d 408.

{§5} In the present case, American contends that the trial court's judgment was
in error because a-cause of action in tort to recover for personal injuries is not assignable;
even if assignable, the assignment was ineffective as to American insofar as American
never was in possession of settlement proceeds; and R.C. 3929.06 prohibits West
Broad's action. Although our review of Ohio case law reveals limited authority, several
cases have addressed the same or similar issue. Based upon our review, we find the trial
court erred when it granted summary judgment to West Broad.

{fl6} Of the several Ohio appellate courts that have addressed similar issues, we
find the reasoning in Knop Chifopractic, Inc. v. Stafe Farm‘ Ins. Co., Stark App. No.
2003CA00148, 2003-Ohio-5021 most compelling. In Knop, the injured victim was
involved in a vehicle collision with a fortfeasor. In exchange for treatment from a
chiropractor, the injured party executed an assignment with the chiropractor assigning to
the chiropractor part of any proceeds from any personal injury claim equal to the
chiropractic fees incurred. The injured party subsequently made a claim against the
tortfeasor for personal injury and property damage. The chiropractor sent a copy of the

assighment fo the tortfeasot's insurance company. The insurer seftied the injured's claim
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but paid the injured directly. The injured did not forward any funds to the chiropractor. The
chiropractor filed an action against the insurer, and the trial court eventually granted
summary judgment to the insurer, finding the assignment between the chiropractor and
the injured was invalid.

{17} On appeal, the Fifth District Court of Appeals affirmed the trial court. The
appeilate court based its decision upon R.C. 3929.06, which, in general, provides that an
injured party must ﬁrét obtain a judgment against the tortfeasor before bringing an action
against the tortfeasor's insurer seeking the entry of a judgment ordering the insurer to pay
the injured the requisite amount. Citing R.C. 3929.06(B), the court found that, because
the injured had not yet pursued legal action against the tortfeasor at the time he signed
the assignment documents, the injured had no right to file an action against the insurer at
that time. The court further noted that an assignment must be founded on a right in being.
See Knop, supra, at Y19, citing 6 Ohio Jurisprudence 3d Assignments, Section 17.
Therefore, the court concluded that, because R.C. 3929.06(B} provides that the personal
injury victim has no right to file an action against the tortfeasor's insurer unti! after an
action has been ﬁled against the tortfeasor, the assignment was not actionable against
the tortfeasor's insurer because the assignment was created prior to the existence of a
civil action by the injured against the tortfeasor.

{18} While several appellate courts have found similar assignments under
simitar factual circumstances as the present case to be valid, we find they are less
persuasive than Knop and fail to address some of the public policy reasons cited by this
court below. In Roselawn Chiropractic Ctr., Inc. v. Allstate Ins. Co., 160 Chio App.3d 297,

2005-Ohio-1327, the First Appellate District found a similar assignment agreement valid.
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In that case, an individual was injured in an automobile accident caused by the tortfeasor.
The injured received treatment from a chiropractor and executed an assignment, which
provided the injured was assigning to the chiropractor any proceeds the injured may
receive from a claim against the tortfeasor and the tortfeasor's insurer, equai to the cost of
treatment. The chiropractor sent the tortfeasor's insurer notice of the assignment. The
insurer settled the matter with the injured party but sent the proceeds directly to the
injured. The chiropractor filed an action against the insurer.

{f9} On appeal of the trial court's judgment finding the assignment valid, the-
appellate court affirmed. The appellate court found that the insurer received notification of
the assignment of the proceeds, and, thus, the document executed by the injured was a
valid assignment obligating the tortfeasor's insurer to pay the chiropractor for the amount
due for medical treatment. |

{fl10} The coutt in Roselawn also addressed the basis cited in Knop in response
te the insurer's argument that the assignment could not have been created prior to the
existence of a civil action by the injured party against American's insured, and, therefore,
at the time of the assignment, the injured had nothing to assign. The court in Rosefawn
declined to follow the Knop court for public policy reasons, claiming that the procedure set
forth in Knop would force patties to litigate, in that the injured would have to sue the
tortfeasor and the tortfeasor's insured prior to creating the assignment. The court in
Roselawn cited the general tenet that the law should encourage settlement,

{f11} In Akron Square Chiropractic v. Creps, Summit App. No. 21710, 2004-Ohio-
1988, the Ninth District Court of Appeals found a similar assignment valid. In finding R.C.

3929.06 did not invalidate such an assignment, the court in Akron Square indicated it had
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previously held that R.C. 3929.06 merely provides a judgment creditor the opportunity to
assert a claim for insurance money if the debtor was insured at the time of the loss but
had never construed that statute as impacting an injured party's right to assign potential
or prospective proceeds from claims not yet filed. The court noted that the statute made
no mention of such a prohibition and it would not stray from its precedent and read such a
prohibition iﬁto the statute. Akron Square, at 110. The court aiso explained that public
policy supported the validity of such assignments, as such promoted timely medical
treatment for injured persons otherwise unable to pay and avoided additional lawsuits by
medical providers who elect to provide treatment without up frant payment. id., at fn. 2.

{112} Most recently, in Gloekler v. Allstate Ins. Co., Ashtabula App. No. 2007-A-
0040, 2007-Ohio-6163, the Eleventh District Court of Appeals likewise found a similar
assignment valid. In Gloekler, a party was injured in an automobile accident with the
tortfeasor. The injured party received treatment from a chiropractor and executed an
assignment, giving the chiropractor the right to collect a portion of the proceeds from any
personal injury claim settlement to which the injured was entitied. The chiropractor
forwarded a copy of the assignment to the tortfeasor's insurer and later submitted a bill to
the insurer. The insurer settied the injured's claim for $2,050, by issuing a check directly
to the injured. The chiropractor filed a complaint against the insurer seeking payment of
the injured's chiropractic bill. The trial court granted the chiropractor's motion for summary
judgment and ordered the insurer to pay the chiropractor $2,050.

{13} On appeal, the appellate court affirmed the frial court's judgment. The court,
following Roselawn, found the assignment valid and binding upon the tbrh‘easor's insurer,

The court held that the chiropractor instructed the insurer to pay him pursuant to the
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assignment, and, thereafter, the insurer had a duty to pay the chiropractor directly prior to
paying any additional proceeds to the injured. The court noted that the insurer was free to
determine that the injured's claim had no value and choose not to setfle, and the insurer
could also simply tender the settlement check to both the injured and the chiropractor
listed as payees if a dispute between the injured and the chiropractor arose as to the
payment. The court in Gloekier relied upon the reasoning in Rose!a_wn.

{14} After reviewing this authority, we find the reasoning in Knop to be more

persuasive. The decision in Knop was based upon R.C. 3929.06, which provides, in

pertinent part:

{A}(1) If a court in a civil action enters a final judgment that
awards damages to a plaintiff for injury[] * * * and if, at the
time that the cause of action accrued against the judgment
debtor, the judgment debtor was insured against liability for
that injury, * * * the plaintiff * * * is entitled as judgment creditor
to have an amount up fo the remaining lmit of liability
coverage provided in the judgment debtor's policy of liability
insurance applied to the satisfaction of the final judgment.

(2) If, within thirty days after the entry of the final judgment
referred to in division (A)(1) of this section, the insurer * * *
has not paid the judgment creditor an amount equal to the
remaining limit of liability coverage provided in that policy, the
judgment creditor may file in the court that entered the final
judgment a supplemental complaint against the insurer
seeking the entry of a judgment ordering the insurer to pay
the judgment creditor the requisite amount. * * *

(B) Division (A)2) of this section does not authorize the
commencement of a civil action against an insurer until a
court enters the final judgment described in division (A)(1) of
this section in the distinct civil action for damages between
the plaintiff and an insured tortfeasor and until the expiration
of the thirty-day period referred to in division (A}2) of this
section. :
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Accordingly, pursuant to R.C. 3929.06, the injured party must first obtain a judgment
against the tortfeasor before bringing an action against the tortfeasor's insurer to recover
proceeds from the tortfeasor's insurance policy. Thus, until the injured party obtains a
judgment against the tortfeasor, the injured party has no right to recovery from the
tortfeasor's insurer. -

{415} Further, it is well-established that, in order for a valid assignment to exist,
the assignment must be founded on a right in bé'ing. Knop, supra, at {19, citing 6 Ohio
Jurisprudence 3d Assignments, Section 17. An assignment occurs "only where the
transfer is of a substantial property right vested in the transferor as owner." 6 Ohio
Jurisprudence 3d Assignments, Section 1. It is fundamental that the assignee stands in
the shoes of the assignor and can obtain no greater rights against another than the
assignor had. Citizens Fed. Bank, F.S.B. v. Brickler (1996), 114 Ohio App.3d 401. Thus,
"a mere naked or remote possibility” cannot be assigned, and no right is assignable until it
has been properly perfected or established as provided by law. 6 Ohio Jurisprudence 3d
Assignments, Section 18. It is also clear that, in order to constitute an assignment in
either law or equity, there must be such an actual or constructive appropriation of the
subject matter assigned as to confer a complete and present right on the assignee. Id., at
Section 33. Therefore, a promise on the part of the promisor to apply a particular fund to
pay a debt to the promisee as soon as he receives it will not operate as an assignment,
as it does not give the promisee a right to the funds, except through the promisor, and
looks to a future act on the promisor's part as the means of rendering it effectual. Id.,

citing Christmas's Admr. v. Griswold (1858), 8 Ohio St. 558, 562.
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{{16} Applying these venerable principles to the facts in the present case, there
existed no "right in being" when Norregard entered into the assignment with West Broad,
and, thus, at the time of the assignment, no property right vested in West Broad. Although
it was possible at the time of the assignment that Norregard could in the future obtain
settlement proceeds from American, it was just a possibility. Norregard's right to obtain a
settlement from American could qot be properly perfected or established until Norregard
first obtained a judgment against the tortfeasors, as provided by R.C. 3929.06. Therefore,
the agreement between Nomregard and West Broad to apply any settlement proceeds to
Norregard's debt could not operate as an assignment, as it did not give West Broad a
right to the funds unti! Norregard sought proceeds from American.

{9117} We also note that we do not dispute the finding in Akron Sguare that R.C.
3529.06 makes no mention of a prohibition against assignments. See Akron Square, at
1110. However, neither our analysis nor the analysis in Knop is based upon an explicit
prohibition in R.C. 3929.06. Rather, it is the application of the basic principles of the law of
assignments to the statute that proscribe the type of assignment attempted in the present
case.

{118} Therefore, based upon Knop and R.C. 3929.06, as well as the above
reasoning, we find the assignment agreement was ineffective to compel American to pay
Norregard's personal injury settlement proceeds directly to West Broad. Thus, we
conclude the trial court erred when it granted summary judgment to West Broad, and the
trial court should have granted summary judgment to American.

{119} Accordingly, American's assignment of error is sustained, and the judgment
of the Frankiin County Municipal Court is reversed, and this cause is remanded to that
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court with instructions to grant summary judgment in favor of American and deny

summary judgment to West Broad.

Judgment reversed and
calise remanded with instructions.

McGRATH, P.J., and FRENGH, J. concur.




IN THE FRANKLIN COUNTY MUNICIPAL COURT

COLUMBLUS, OHIO
WEST BROAD CHIROPRACTIC., ;
' Plaintiff, : ' -
vs. Case No. 2006 CVH 043353 . =
AMERICAN FAMILY INSURANCE, :
Defendant. :
ENTRY

The Court has been presented with cross motions for summary judgments pending
in this matter. Defendant American Family Insurance filed a motion for summary
judgment on February 16, 2007 followed by the Plaintiff’s motion for summary judgment
on February 20, 2007. A memorandum in opbosition to the Defendant’s motion for
summary judgment followed on March 1, 2007, In response, a reply brief to the
memorandum was filed by the Defendant on March 7, 2007 supporting its original
motion and opposing the Plaintiff’s motion of February 20, 2007.

At issue is the liability of Defendant American Family Insurance to pay the
proceeds of a settlement to the Plaintiff subsequent to notice of assignment of the
proceeds to the Plaintiff by the injured party.

Pursuant to Revised Code 3929.06, which a]lowé an injured party to institute
supplemental proceedings for the satisfaction of a judgment against an insurer after
obtaining a judgment in tort against the insured, the Defendant has laid claim that the
ihjurcd party did not institute proceedings for a judgment in this manner. The Court’s

claim in this matter is that said reference to the Code does not promuigate the common
law right of an injured party to assign future proceeds of a setilement to a third party,

much less does it purport to limit that right in any way.

A-68




The Court finds the terms of the Assignment are enforceable under Ohio law
against the Defendant in this matter and grants the Plaintiff’s motion for summary

judgment to be entered in favor of the Plaintiff in the amount of $3,830.00 plus interests

and costs.

The Court hereby ditects the Municipal Court Clerk to serve upon all parties

notice of this judgment and its date of entry upon the journal.

Ao\

August 9, 2007 - L\ 1
| JUDGE ANDREA C. PEEPLES

Copies to:

JAMES F, MCCARTHY, IlI
SHERI E. AUTTONBERRY

KATZ, TELLER, BRANT & HILD
255 EAST FIFTH STREET, SUITE 2400

CINCINNATI, OH 45202
ATTORNEYS FOR PLAINTIFF

BRIAN D. MARK

MARK S. MADDOX

FROST, MADDOX & NORMAN CO., LPA
987 S HIGH STREET

COUMBUS, OH 43206

ATTORNEYS FOR DEFENDANT
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§ 3929.06. Rights of judgment creditor of insured tortfeasor; binding legal effect of
judgment between insurer and insured

(A) (1) If a court in a civil action enters a final judgment that awards damages to a
plaintiff for injury, death, or loss to the person or property of the plaintiff or another person
for whom the plaintiff is a legal representative and.if, at the time that the cause of action
accrued against the judgment debtor, the judgment debtor was insured against liability for
that injury, death, or loss, the plaintiff or the plaintiff's successor in interest is entitled as
judgment creditor to have an amount up to the remaining limit of liability coverage provided
in the judgment debtor's policy of liability insurance applied to the satisfaction of the final
judgment,

(2) If, within thirty days after the entry of the final judgment referred to in division (A)(1)
of this section, the insurer that issued the policy of liability insurance has not paid the

judgment creditor an amount equal to the remaining limit of liability coverage provided in
that policy, the judgment creditor may file in the court that entered the final judgment a
supplemental complaint against the insurer seeking the entry of a judgment ordering the
insurer to pay the judgment creditor the requisite amount. Subject to division (C) of this

section, the civil action based on the supplemental complaint shall proceed against the

- insurer in the same manner as the original civil action against the judgment debtor.

(B) Division (A)(2) of this section does not authorize the commencement of a civil action
against an insurer until a court enters the final judgment described in division (A)(1) of this
section in the distinct civil action for damages between the plaintiff and an insured
tortfeasor and until the expiration of the thirty-day period referred to in division (A)(2) of
this section.

(C) (1) In a clvil action that a judgment creditor commences in accordance with divisions
(A)(2) and (B) of this section against an insurer that issued a particular policy of liability
insurance, the insurer has and may assert as an affirmative defense against the judgment
creditor any coverage defenses that the insurer possesses and could assert against the
holder of the policy in a declaratory judgment action or proceeding under Chapter 2721. of
the Revised Code between the holder and the insurer.

(2) If, prior to the judgment creditor's commencement of the civil action against the
Insurer in accordance with divisions (A)(2) and (B) of this section, the holder of the policy
commences a declaratory judgment action or proceeding under Chapter 2721. of the
Revised Code against the insurer for a determination as to whether the policy's coverage
provisions extend to the injury, death, or loss to person or property underlying the
judgment creditor's judgment, and if the court involved in that action or proceeding enters a
final judgment with respect to the policy's coverage or noncoverage of that injury, death, or
loss, that final judgment shall be deemed to have binding legal effect upon the judgment
creditor for purposes of the judgment creditor's civil action against the insurer under
divisions (A}(2) and (B) of this section. This division shall apply notwithstanding any
contrary common law principles of res judicata or adjunct principles of collateral estoppel.
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SYLLABUS: A lawyet's duly of safekeeping funds in the lawyer's possession
extends not only to clients but also to third persons, A lawyer has an ethical duty
of safekeeping funds for a third person when the lawyer knows a third person has
a lawful claim to funds In the lawyer's possession. Nof every claim of a third
person triggers a fawyer's safekeeping duly, only a lawful claim that a lawyer
knows of is an interest subject to profection under Rule 1.15. Examples of lawful
claims are provided in this opinion.

When there is no dispute as to funds in a lawyer's possession,. the lawyer’s
ethical duty under Rule 1.15(d) is to promptly notify and deliver the funds to
which a client or third person is entitled.

When a lawyer knows there is a dispute between a client and a third person who
has a lawful claim under applicable law to the funds in the lawyer's possession,
the lawyer's ethical duty under Rule 1.15(e) is to notify both the client and the
third person and to hold the disputed funds in a trust account untll the dispute is
resolved. The lawyer must promptly deliver all portions of funds that are not

disputed.

When a lawyer is unclear whether a third person has a lawful claim and the client
Is disputing the third person's claim, the Jawyer's ethicai duty is to notify both the
client and the third person and hold the disputed funds in a trust account unil the
dispute is resolved. The lawyer must promptly deliver ali portions of funds that

are not disputed.

When a lawyer knows a third person's claim is not a lawfui claim, a lawyer's
ethical duty is fo notify the client and to promptly deliver the funds 1o the cliant.

ideaily, a lawyer will iry to resolve any known disputes between a client and a
third person before disputed funds coms into the fawyer's possession. But, when
a dispute arises as to funds in a lawyer's possession, a lawyer should encourage
the client and the third person to resolve the dispute through discussion, If
appropriate, a lawyer may suggest to the client and the third person that they
medlate or arbitrate the dispute. A lawyer should not unilaterally assume to
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arbitrate a dispute between a client and a third person. If efforls among the
client, the third person, and the lawyer do not resolve the dispute and there are
substantial grounds for the dispute, a lawyer may file an interpleader action
asking a court to resolve the dispute,

OPINION: This opinion addresses a lawyer's ethical duties as to safekeeping
funds in the lawyer's possession when a third person claims an interest.

1. Under Rule 1.15(d) and (e), when does a lawyer have an ethical
duty of safekeeping funds in the lawyer's possession for g third
person claiming interest in the funds?

2. Under Rule 1.15(d) and (e), when a dispute arises what are a
lawyer's safekeeping duties to a client and a third person claiming
Interest in funds in the lawyer's possession and how should a
dispute be rescived?

Introduction

A lawyer's duty of safekeeping funds In the lawyer's possession extends not only
to clients but aiso to third persons. Upon adoption of Rule 1.15(d} and (e) of the
Ohlc Rules of Professional Conduct, effective February 1, 2007, this duty is

axiomatic.

Ohio lawyers seek clarification of when the duly of safekeeping funds for third
persons arises and how disputes between clients and third persons regarding
funds in a lawyer's possession should be resolved. Proceeds of a personal injury
settlement or judgment are a common example of funds that come into a
lawyer's possession during representation of a client for which disputes may

arise.

Applicable Rules of Professional Conduct
Rule 1.15 Safekeeping Funds and Property

(d)  Upon receiving funds or other property in which a
client or third person has an interest, a lawyer shall promptly notify
the client or third person, Except as stated in this rule or otherwise
permitted by law or by agreement with the client or a third person,
confirmed in wnting, a lawyer shall promptly defiver to the client or
third person any funds or other property that the client or third
person is entitled to receive. Upon request by the client or third
person, the lawyer shali promptly render a full accounting regarding

such funds or other property.
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(e) When In the course of representation a lawyer is in
possession of funds or other properly in which two or more
persons, one of whom may be the lawyer, claim interests, the
lawyer shail hold the funds or other property pursuant to division (a)
of this rule until the dispute is resolved. The lawyer shall promptly
distribute all portions of the funds or other property as to which the
interasts are not in dispute.

Comment [4] to Rule 1.5 is also pertinent to this opinion.

Division{e} also recognizes that third parties may have lawful claims
against specific funds or other properly in a lawyer's custody, such
as a client's creditor who has a lien on funds recovered in a
personal injury action. A lawyer may have a duty under applicable
law to protect such third-parly claims against wrongful interference
by the client. In such cases, when the third-party claim is not
frivolous under applicable taw, the lawyer must refuse to surrender
tha property to the client until the claims are resolved. A lawyer
should not unilaterally assume to arbitrate a dispute between the
client and the third party, but, when there are substantial grounds
for dispute as to the person entitled to the funds, the lawyer may file
an action to have a court resolve the dispute.

A lawyer’s safekeeping dutiés under Rule 1.15(d) and {(e)

A lawyer is required by Rule 1.15(d) to do the following: (1) fo promptly notify a
client or third person claiming an interest in the funds, upon recelving the funds;
2) to promptly deliver the funds which a client or third person is entitled to
recelve; and 3) fo render a full accounting when requested by a client or third
person. A lawyer is required by Rule 1.15(e) to hold dispufed funds in a trust
account until entitiement to the funds Is resolved.

Under Rule 1.15(a) there are three exceptions to the duty to promptly deliver the
funds in a lawyer's possession to a client or a third person: 1) the exceptions
stated in the rule; 2) the excepticns permitted by law; and 3) the exceptions
permitted by agreement with the client or third person, confirmed in writing.

A determinative issue for a lawyer is what constitutes an “interest" that triggers a
lawyer's safekeeping duties to a third person.

The rule does not define “interest,” but Comment [4] to Rule 1.15 provides insight
into the meaning of “interest” and the application of the rule. “(T]hird partics may
have fawful claims against specific funds or other property in a lawyer's custody,
such as a client's creditor who has a lien on funds recovered in a personal injury
action. A lawyer may have a duly under applicable law to protect such third
party-claims against a wrongful interference by the client. In such cases, when
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tha third-party claim is not frivolous under applicable law, the lawyer must refuse
to surrender the property to the client until the claims are resolved.” [Emphas*s

added].

ABA Commaent [4] to ABA Rule 1.15 is identical to Ohio’s Comment [4] fo Rule
1.15. Professors Hazard and Hodes state that use of the phrases “lawful ciaims”
and “duty under applicable law" “suggest that the third party must have a
malured legal or equitable’ claim, such as a lien on specific funds, in order to
trigger the lawyer's duty to hold the funds apart from either claimant, pending
resolution of the dispute.” Geoffrey C. Hazard, Jr. & W. William Hodes, The Law
of Lawyering, §19.6 (3d ed. Supp. 2005-2).

This Board’s view of the meaning of an “interest” sufficient to trigger safekeeping
duties under Ohlo’s Rule 1.15 is guided by Commaent [4]. A lawiul claim of a third
person against specific funds in a lawyer's custody that is not frivolous under
applicabla law is an inferest subject to a lawyer's ethical duty of safekeeping for
which a lawyer may have a duly under applicable law to protect. In short, a
lawiul claim of a third person to specific funds in a lawyer's possession is an
‘interest” for purposes of Rule 1.15.

A third person’s lawful claim Is an “interest” subject to safekeeping

Not every claim of a third person triggers a lawyer's safekeeping duly, only &
lawful claim that a lawyer knows of is an inferest subject to protection under Rule
1.156. " '[K]nows' denotes aclual knowledge of the fact in quastion. A person’s
knowledge may be Inferred from circumstances.” Rule 1.0(g): Terminology.

What constitutes a lawful claim is a matter of substantive law, Examples of
lawful claims of third persons subject to safekeeping by a lawyer are as follows.

o A lawful claim includes a valid statutory subrogation right as to the specific
funds in the lawyer's possession.

o A lawful claim includes a valid judgment lien or other order of a court
regarding the specific funds in the lawyer's possession.

A lawyer as an officer of the court is required to comply with court
orders. As required by Rule 3.4(c), a lawyer shall not "knowingly
disobey an obligation under the rules of a fribunal, except for an open
refusal based on a good faith assertion that no valid obligation exists.”

» A lawful claim includes a written agreement signed by a client promising
payment or authorizing the lawyer to make payment to the medical
provider from the procseds of a seftlement or judgment. These
agreements are known by various names, such as assignments, security

agreements, or a doctor's lien,
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See Hsu v. Parker (1998), 116 Ohio App.3d 629, 633; Roselawn
Chiropractic Ctr., Inc. v. Allstate ins. Co., 160 Ohio App.3d 297, 301,

2005-Ohio-1327.

o A lawful claim includes a letter from a fawyer to a medical provider
promising to upheld the client's agreement to pay the medical provider for
services from proceeds of a settlement or judgment. These letters are
known as letters of protection. These letters in essence promise to honor
an assignment made by a client, or as sometimes stated are said to honor

a doctor's lien,

See Solon Family Physicians, Inc. v. Buckles (1994), 96 Ohio App.3d
460, 462-83. See also, OhioSupCt., Bd Commr's on Grievances &

Discipline, CPR Op. 95-12 (1998).

« A lawful claim includes a written agreement between an insured individual
and a health-benefils provider, entered into prior to the payment of
medical benefits, to reimburse the health benefits provider for any amount
recovered through settlement or satisfaction of judgment upon claims

~ arising from a third party's act.

See Northem Buckeys Educ. Council Group Health Benefits Plan v.
Lawson, 103 Ohio §t.3d 188, 192, 2004-Ohio-4586.

o A lawful claim includes a secured claim by a creditor that is specific to the
funds in a lawyer's possession. It is not a lawyer's responsibility to pay
general unsecured creditors of a client, including judgment creditors who
have not attached or garnisheed the funds.

Sea Comment [4] to Rule 1.15 which provides as an example of a
lawful claim, a lien by a creditor on funds recovered in a personal m]ury

action.

This Board's view is that a claim by a creditor must be a secured claim
and it must be specific to the funds in the lawyer's possession in order
to be subject to a lawyer's safekeeping under Rule 1.15. It is
implausible that a lawyer would be required to protect all claims of all
craditors of a client. A claim by an unsecured creditor that is not
specific {o the funds in the lawyer's possession is not a Rule 1.15
“interest” in the funds in the lawyer's possession.

Advice offered by other states as to the application of Rule 1.15

For purposes of understanding how other states approach application of the duty
of safekeeping funds of third persons, the viaws of other states are reviewed.
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The Connecticut Bar Association advises there are four exceptions to the
principle that a lawyer has a constitutional obligation to deliver property of the
client to the client, on demand, despite third-party claims: (a) If the lawyer knows
of a valid judgment concerning disposition of the properly; (b} If the lawyer knows
of a valid statutory or judgment fien against the property; or (¢} If the lawyer
knows of a letter of protection or simiiat obligation that is both: (i) directly related
to the property held by the lawyer, and (i} an obligation specifically entered into
to ald the lawyer in obtaining the property; (d) The lawyer knows of a written
assignment, signed by the client, conveying an interest in the funds or other
property to another person or entity. Connecticut Bar Assn., informal Op. 01-08
(2001) (Revising Informal Opinions 95-20 and 89-6).

The District of Columbia Bar advises that ‘fijn general, a ‘just claim' that the
fawyer must honor pursuant to Rule 1.15 is one that relates to the particular
funds in the lawyer's possessian, as opposed to merely being (or alleged to be) a
general unsecured obligation of the client.” District of Columbia Bar, Op. 283
(Revised) (adopted 1998, revised 2000). The committee notes that problems
most commonly arise In the context of dishursement of settlement funds or
proceeds of a transaction. Saveral types of claims that are iliustrative of “just
claims” that require the lawyer to give notice, make disbursements promptly
when there is no dispute, and safeguard funds in the event of a dispute untli the
dispute is resolved are: 1) an attachment or gamishment arising out of a money
judgment against the client (or ordered judliclally pricr to judgment) and duly
served upon the lawyer, regardless of whether the attachment or garnishment is
related to the matter being handied by the lawyer; 2) a statutory lien that applies
to the proceeds of the suit being handled by the iawyer; 3} a court order relating
to the specific funds in the lawyer's possession; 4) a contractual agreement
made by the client and joined In or ratified by the lawyer to pay cerfain funds in
the possession of the lawyer to a third parly, regardlass of whether such an
agreement arises from the matter being handled by the lawyer. Id.

The State Bar of Nevada notes that their rule does not create third party interests
in funds, but requires the lawyer to honor the interests that the law recognizes.
State Bar of Nevada, Formal Op. 31. The opinion does not list or identify all of
the claims that give rise to an "interest” but provides examples: a common law
assignment of such funds; an attachment or gamishment upon the speciflc funds,
a statutory attorney's lien, and a court order relating to specific funds. The
opinion notes that a medical provider may have an interest when there has been
no formal assighment of the funds to the medical provider, such as abligations
created by a letter of protection. Other examples provided are medical liens,
hospital liens, and subrogation tiens. Id.

The Utah State Bar renders the following advice in Op. 00-04 as to a lawyer's
ethical duties to a third person who claims an interest in the proceeds of a
personal injury settflement or award received by the lawyer.
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When a lawyer receives funds or property and knows a third person
claims an interest in the funds or property, the lawyer must first
determine whether the third person has a sufficient interest fo
trigger the duties stated in Rule 1.15(h). Only a matured fegal or
equitable claim-such as a valld assignment, a judgment lien, or a
statutory lien-constitutes an interest within the meaning of Rule
1.15 so as to trigger duties to third persons under Rule 1.15. If no
such interest exists, the lawyer may disburse the funds or property
to the client. If such an interest exists, the lawyer must comply with
the duties stated in Rule 1.15. Where the client does not have a
good-falth basis to dispute the third person's interest, the lawyer
must promptly notify the third person, promptly disburse any funds
or property to the third person to which that person is entitled, and
render a full accounting when requested. If the client has a good-
faith basis to dispute the third person’s interest, and instructs the
lawyer not to disburse the funds or property to the third person, the
lawyer must promptly notify the third person that the lawyer has
received the funds or property and then must profect the funds or
property until the dispute is resolved.

Utah State Bar, Op. 00-04 (2000).

Conciusion to Question One

In summary, the Board's advice as to Question One is as follows,

A lawyer's duty of safekeeping funds in the lawyer's possession extends not only
to clients but also to third persons. A lawyer has an sethical duty of safekeeping
funds for a third person when the lawyer knows a third person has a lawful cfaim
to funds in the lawyer’s possession. Not every claim of a third person triggers a
lawyer's safekeeping duty, only a lawfuf claim that a lawyer knows of is an
interest subject to profection under Rule 1.15. Examples of lawful claims are

provided in this opinion.

Safekeeping duties when a dispute arises

Comment {4] to Rule 1.15 expiains a lawyer's duties when a dispute arises
regarding a lawful claim of a third persan. Although Comment 4 is sat forth
earlier in this opinlon, Comment [4] is set forth again to assist the reader of this

opinion,

Division (8) also recognizes that third parties may have lawful
clalms against specific funds or other properly in a lawyer's
custody, such as a client's creditor who has a lien on funds
recovered in a personal injury action. A lawyer may have a duty
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‘under applicable law to protect such third-party claims against
wrengful interference by the client. In such cases, when the third- -
party claim is not frivolous under applicable law, the lawyer must
refuse to surrender the property to the client until the claims are
resolved. A lawyer should not unilaterally assume to arbitrate a
dispute between the cllent and the third party, but, when there are
substantial grounds for dispute as to the person entitled fo the
funds, the lawyer may file an action fo have a court resolve the

dispute.

Under Rule 1,15(d) and (e) a lawyer has an ethical duty not fo give in to a client's
demands for delivery of all of the funds to the client when a lawyer knows of a
third person's fawful claim to the funds. This ethical duty respects the legal
duties a lawyer may have under applicabie law to protect a third person's interest

in funds,

Likewise, under Rule 1.15(d) and (e), a lawyer has an ethical duty not to give in
to a third person’s demands for delivery of funds when the fawyer knows that the
client disputes the lawful claim. This ethical duty respects the lawyer's duty of

loyalty to a client.

A lawyer's safekeeping duties under Rule 1.15 are summarized In these
guidelines. These guidelines arise from Rule 1.15(d) and (e) and Comment [4].

» When there is no dispute as to funds in a lawyet's possession, the
lawyer's ethical dufy under Rule 1.15(d) is to promptly notify and deliver
the funds to which a client or third person is entitled.

e When a lawyer knows there is a dispute between a client and a third
person who has a lawful claim under applicable iaw to the funds in the
lawyers possession, the lawyer's ethical duty under Rule 1.16(e) is to
notify both the client and the third person and to hold the disputed funds in
a frust account untit the dispute is resolved. The lawyer must promptly
deliver all portions of funds that are not disputed.

¢ When a lawyer is unclear whether a third person has a lawful ¢laim and
the client is disputing the third person's claim, the lawyer's ethical duty is
to notify both the client and the third person and hold the disputed funds in
a trust account uniil the dispute is resolved. The lawyer must promptly

deliver all portions of funds that are not disputed.

¢ When a lawyer knows a third person’s claim is not a lawful claim, a
lawyer's ethical duty is to nofify the client and to promptly deliver the funds

fo the client.

Resolving disputes
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Resolution of a dispute is guided by both Rule 1.15(¢) and Commeﬁt [4).

A lawyer's dutles as to resolution of a dispute require a lawyer to hold disputed
funds to which a third party has a lawful daim in a trust account until resolution of
the dispute, but a lawyer must disburse promptly the portion of the funds not in

dispute.

Ideally, a lawyer will try to resolve any known disputes between a client and a
third person before disputed funds come Into the lawyer's possession.

When a dispute arises as to funds in the lawyer's possession, a lawyer should
encourage the client and the third person fo resolve the dispute through
discussion.  If appropriate, a lawyer may suggest to the client and the third
person that they mediate or arbitrate the dispute. A lawyer should not unilaterally
assume to arbitrate a dispute between a client and a third person.

If such efforts among the client, the third person, and the lawyer do not resolve
the dispute and there are substantial grounds for the dispute, a lawyer may file
an interpleader action asking a court to resoive the dispute.

Conclusion to Question Two

in summaty, the Board's advice as to Question Two is as foliows.

When there is no dispute as to funds in a lawyer's possession, the lawyer's
ethical duty under Rule 1.15(d) is to promptiy notify and deliver the funds to
which a client or third person is entitled.

When a lawyer knows there is a dispute between a client and a third person who
has a lawful claim under applicable law to the funds in the lawyer's possession,
the lawyer's ethical duty under Rule 1.15(e) Is to notify both the client and the
third perscn and to hold the disputed funds in a trust account until the dispute is
resolved. The lawyer must promptly deliver all portions of funds that are not

disputed. o

When a lawyer Is unclear as to whether a thitd person has a lawful claim and the
" client is disputing the third person’s claim, the lawyer's ethical duty is to notify
both the client and the third person and hold the disputed funds In a trust account
until the dispute is resolved. The lawyer must promptly deliver all portions of
funds that are not disputed.

When a lawyer knows a third person’s clalm is not a lawful claim, a lawyer's
ethical duty is to notify the cllent and to promptly deliver the funds to the client.
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ldeally; a lawyet will-try-to-reselve any known disputes-between a clientanda

third person before disputed funds come into the lawyer's possession. But, when
a dispute arises as to funds in a lawyer’s possession, a lawyer should encourage
the client and the third person to resolve the dispute through discussion. f
appropriate, a lawyer may suggest to the client and the third person that they
mediate or arbitrate the dispute. A iawyer should not unilaterally assume to
arblirate a dispute between a client and a third person. [f efforts among the
client, the third person, and the lawyer do not resolve the dispute and there are
substantial grounds for the dispute, a lawyer may file an interpleader action
asking a court to resoive the dispute.

Advisory Opinions of the Board of Commissioners on Grievances and
Discipline are informal, nonbinding opinfons in response to prospective
or hypothetical questions regarding the application of the Supreme Court
Rules for the Government of the Bar of Ohlo, the Supreme Court Rules for
the Government of the judiciary, the Qhio Rules of Professlonal Conduct,
the Ohio Code of judicial Conduct, and the Attorney's Oath of Office.




In re:

FRANK X. GRESLEY and

LETHA A. GRESLEY,

Debtors.

UNITED STATES BANKRUPTCY COURT
NORTRERN DISTRICT OF OHIO SERKNI S
EASTERN DIVISION o

{“itee

Case No. 01-2225§

Chapter 13 '

Judge Pat E. Morgenstern-Clarren

MEMORANDUN GF OPINION

N e e e e e

Letha Gresley was freated at Four Points Neck and Back Clinic, Inc. (Four Points) for

injuries suffered in a car accident. She did not pay for the sérvices rendered, but instead entered

into an assignment agreement with Four Points. A few months later, she and her husband Frank

filed this Chapter 13 case. Afier the deblors reached a tentative settlement of the personal injury

claim, they moved for authonty to settle the claim and distribute the proceeds in a fashion that

would not pay any funds to Four Points. Four Points objected on the ground that a portion of the

settlement proceeds (§4,060.00) belongs o Four Points under the assignment. (Docket 17, 19).

The parties agreed to allow the settlement to be approved and some of the proceeds

distnibuted. The disputed funds are being held in escrow pending resolution of the objection.

The parties submitted the issue for decision on stipulated facts and briefs. (Docket 21, 22, 23,

24). Forthe reasons stated below, Four Points's objection to the motion is sustained.

JURISDICTION

Jurisdiction exists under 28 U.S.C. § 1334 and General Order No. 84 entered by the

United States District Court for the Northern District of Ohio. This is a core proceeding under 28

U.S.C. § 157(b}(2)(A) and (O).
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FACTS

The debtors and Four Poinis stiputlated that:

l.

On or about February 22, 2001, Letha A, Gresley . . . sustained
injuries in an automobile accident,

After the automobile accident, [Letha Gresley] sought treatment
from Four Poinis Neck and Back Clinic, Inc., an Ohio professional
corporation engaged in the practice of chiropractic medicine . . .
Such treatment commenced in or about March 2001, and was

- completed in or about August 2001. Four Points invoiced Debtor
$4,060.00 fortreatment, of which $310.00 is the subject of dispute

between the parties and is being separately negotiated,

In consideration for the agreement of Four Poinls to not require
payment for treatment when rendered, [Letha Gresley], on March

- 23, 2001, executed the agreement captioned “Assignment”

attached hereto as Exhibit A, [Letha Gresley] has not paid Four
Points for invoiced services. '

In 2001, as expressly permitied under Paragraph | of the
Assignment, which stales

I now assign, without any right to-later revoke, a
part of any proceeds from my claim equal to the fees
incurred by me to [Four Points) for all treaiment and
other services rendered by [Four Points). 1am pot
assigning any legal cause of action in My Claim
above, but only prospective proceeds. [ also assign
to [Four Points) my right to enforce the obligation
of any insurance company 1o pay seftlement
proceeds for any settlement agreement made by or
for me in exchange for my signing such insurance
company’s release of claim. Prior to setilement or

other disposition of My Claim, I understand and

permit [Four Points] to pursue payment from any

other source but me personally, including medica)

payments coveraee in an awlomobile lighility policv,
(first emphasis in original; second emphasis

added}{.}
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an employee of Four Points billed the Debtors['] auto insurer Tor
"med-pay" for services rendered. The insurer senl a check for

5914.00 1o Four Points (the “Geico Payment™).

Debtors notified Geico that they disagreed with the Geico Payment

5.
being made to Four Points. Geico then notified Four Paints that
Geico had issued a stop payment order on the check Geico sent to -
Four Points.” Geico then issued a new check for §914.00 to
Debtors. '
6. Four Points was listed as an unsecured creditor in Debtors’ Chapter
13 proceeding. ‘
7. Four Points did not object to the Debtors’ Chapter 13 plan.
8. Four Points did not file a proof of claim in the Debtors’ Chapter 13 plan,

{Docket 23).

THE ISSUE

Is Four Points entitled to be pal’d from the settlement proceeds?

THE POSITIONS OF THE PARTIES

Four Points asserts that it is entitled to be paid from the settlement proceeds based on
Letha Gresley's assigrument of a portion of the settlement proceeds to it. The debtors argue that

Four Points is not entitled lobe paid because the assignment: (1) is not valid under Ohio law; (2)

is invalid under bankruptcy law; and (3) if valid, was waived.

The validity of the assignment is key because Four Points did not file a claim in the

debtors’ bankruptcy case. As aresult, if Four Points is merely an unsecured creditor it will not

be paid under the plan.



DISCLSSION

Although the pariies have not analyzed the maiter in this fashion, the critical question is
whether ihe disputed funds are property of the l.Jankrulp[cy estate (1n which case Four Points is not
cntil]ed. ta the money) or whether the funds insiead became the property of Four Points at the
time of the assignment (in which case Fotr Points is cntitlcd to the money).

Property of a bankrupicy estate includes “all legal or equitable interests of the deBIor in
property as of the co:an_encemeﬁt of the case.” 11 U.S.C. § 541(a)(1). A debtor's unliquidated
prepelition personal injury claim is propeny of the bankrupicy estate. See Cotrrell v. Schilling }In
re Cottrell), 876 F.2d 540, 542 (6™ Cir. ]989). When the proceeds of such a claim are rccéivc’d

" postpelition by a Chapter 13 debtor, the proceeds are ai.so property of the estate. See for example
In re. Graham, 258 B.R. 286, 288 (Bankr. M.D. Fla. 2001). The question here is whether Letha
Gresley's prepelition agreement with FourPéiﬁls changes this result. |

A The Validity of the Assignment

The debtors argue that the agreement was not an assignment, but-was instead only a
contract to assign the proceeds in the future. Under their theory, Four Peints does hot have a
property interest in the proceeds. State law controls this determination of property nghts unless 7
there 15 a coﬁmcr\rai]ing federal interest, See Kitchen v. Boyd (In re Ngwpowerj, 233 F.3d 922,
928 (6" Cir. 2000); /n re Richardson, 216 B.R. 206, 215 (Bankr. S.D. Ohio 1997) (“Unl‘ess some
paramount federal Jaw contrals the vahidity of [an] aésignment, the validity of the assignrnent is

determined by the law of the state in which the (ransfer takes place.™).
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B. Ohio Law

The pariies agree that Ohio provides the relevant state law for these purposes. Under

Ohio law:

An assignment is a transfer to another of ail or part of one's
property in exchange for valuable consideration . . . No particular

words are required to create an assignment, Rather, "[a]ny word or
transaction which shows an intention on the one side 1o assign and
on the other side to recetve, If there is valuable consideration, will

operale [to create an assignment).”

Hsu v, Parker, 688 N.E.2d 1099, 1101, 116 Ohio App.3d 629, 632 (CL App. 1996) (qa}o}ing
Grogan Chrysfer-Pfymom_k; fn.}. v, Gotifried, 392 N.E.2d 1283, 1?86,39 Ohio App.2d 91, 96
(Ct. App.1978)) (citations orﬁittcd). In this case, the agreement unequivocally states that Letha
Gresley intended to-and did-assign a part of the proceeds of her pcrsona;l injury claim to Four
Points in exchange for the medical services performed. The debtors' argument to the contrary
flies in the face of the simple, direct language of the agreement. |
Undeterred, the debtors next argue Ih.al 2 partial assignment of this type did not give Four
Points a present property interest in the personal injury claim proceeds under Chio law, In
.suppon, they rely on Christmas's Adm's v. Griswold, 8 Ohio St. 558 (Ohio 1858). The Griswold
decision does not, however, address the effect of an assign.mcn!. Instead, it distinguishes (1) a
covepant to apply a particular fund 1o pay a deb!, from (2) an assignment, and holds that such a
covenant does not operate as an assignment. That is not the situation in this case. Ohio Iav.lr
provides that a partial assignment conveys a property tht in the assigned property at the liﬁa

the assignment is made. See Pittsburg, Cincinnani, Chicago & St. Louis Railway Co. v. Volkent,
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SON.E. §24, 58 Ohie St. 362 (tho 1898) (Syllabus § 2} ("Spch assignment will convey 1o the
assignee a property right in the judgment.”™); Hsu v. PU?’I(E!'; 688 N:E.?_d at 1102 ("Based on our
ruling that a valid assignment had occurred, the client was not entitled 1o receive. the full arﬁoun!
of the setifement.”). See also In re Petry, 66 B.R. 61 (Bankr. N D. Ohio 1936) (discussing Ohio
law o this issue). Consequenlly, Four Points acquired a property interest in the personal 'injury
claim proceéds at the time Letha Gresley entered into the assignment. /4.

Four Points’s interest in the proceeds may be enforced: | (1) in a suit at law with the
consent of the debtor on the assigned debt; or (2} in equity as an equitable assipnment, See
Volker:, 50 N.E. at Syllabus § 2. Ohio law also provides thal a constructive trust will be imposed

lo protect an assignee to the extent it is necessary to prevent unjust enrichment:

If. .. the assignor does collect the claim, he is trustee of the
proceeds for the assignee, because of a constructive-trust which
then arose to prevent unjust enrichment rather than because of any
trust relationship created by the assignment itself.
6 Ohio Jur.3d , Assignments § 41 (1978). Under stale law, therefore, a constructive (rust exists
to insure that Four Points is paid from the settlement proceeds and to prevent unjust enrichment.
C. The Bankruptcy Code
The debtors argue alternatively that if the assignmenl is valid under Ohio law, the

equitable property interest which Four Points acquired cannot be recognized in bankruptcy. This

argument, which is based on XL/Datacomp, Inc. v. Wilson (In re Omegas Group, Inc.), 16 F.3d

1443 (6™ Cir. 1994), is not persuasive.



Under Bénkruptcy Codc § 541(d), a deblor’s estzte does not include an equitable interes!
in property which is not the debtor’s.’ This prb\fision would appear 1o exclude Four Points’s
inlerest in the setilement proceeds from the bankruptey estate. The debtors contend, however, _
that the Omegas Group decision requires ardifferem result. In Omegas Group, the Sixth Circuit
~ stawed that “a creditor’s claim (?fémillemenl 10 a construclive {rus is-noa an ‘equitable interesl’ in

the debtor’s estate existing prepetilion, exclﬁdcd from the estate under § Sd](d)_." Jd.-at 1451,
The decision has been cited for l}'w proposition that “a bankruptey court cannot impose a
constructive trust upon the debtor’s assets unless a state court has determined | . . that one exists
prior to the filing of the bankrupicy case.” Jn re Richardson, 216 B.R. 206, 218 (Bankr. S.D.
Chio 1997). At first look, these dccisipns support the debtors’ contention that this Court may not

impose a constructive lrust on the settlement proceeds o benefit Four Points.

The Sixth C-ircuil, however, later examined and explained the Omegas Group decision in
Poss v. Morris (In re Morris), 260 F.3d 654 (6" Cir. 2001), a case not cited by either pany. The
Morris decision makes it clear that while a mere claim of entitlement to the equitable re.medy ofa
constructive trust does not place prbpcny outside the bankruptey estate, a right to property based

on a construclive trust that arises by operation of law before the bankruptcy filing js so excluded:

' Section 541(d) provides thar:

Property tn which the debtor holds, as of the commencement of the
case, only legal title and not an equitable interest . .. becomes
property of the estate under subsection (a)(1) . . . of this section
only to the extent of the debtor's legal title to such property, but
not to the extent of any equitable interesl in such property thal the

deblor does not ho]d.

11 U.S.C. § 541(d).




Essentially, Ohio courts will use the remedy of constructive trust

"where there is some ground . , . upon which equity will grant
relief" In these situations, Ohio law creates an equitable duty 10
convey property. Accordingly, every wrongful acquisition or
holding of property will not give rise to a conslructive trust, For
example, breach of contract or failure to pay a debt without more
cannot give rise 10 a constructive trust. Yet, a wrongful acquisition
of or retention of property cognizable in equity will. Where an
equitable duty to convey property exists, it is not necessary for a
court to impress a constructive trust by decree. Rather, in Ohio it

attaches by operation of law,

Morris, 260 F.3d at 668 (internal citations omitted). While the Morris decision dealt with the

equitable duty to convey real property under Ohio law, the same logic applies to impose a similar

duty with respect to the disputed scttlement proceeds in this case.

In sum, Four Points obiained a property interest in the settlement proceeds under Ohio

law before the debtors filed their bankruplcy case. Additionally, as a result of the assignment,

a trust [was] created in favor of {Four Points] on the fund, and [it]
constitute[s] an equitable lien upon it. By other of the authorities
such transfer is said 1o creale an interest in the fund in the nature of

an equitable property. By others it is denominated an equitable

assignment. But whatever term is applied to it by way of
description, the result reached is to give to (Four Points] a propenty

right in the thing assigned, ~ a right which is cognizable and
enforceable in a court of equity.

Volkert, 50 N.E. at 926 (citations omitted). Letha Gresley's personal injury claim proceeds were
subject to a constructive trust for the benefit of Four Poinls before the debtors filed this Chapter |

13 case. Consequently, the assigned settlement proceeds did not become property of the

bankruptcy estate. See 11 U.S.C. § 541(d).
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D. Wajver
The deblors' final alternative argument is that Four Points waived its nghts under the
assignment when it delivered the Geico Payment to Letha Grcsjcy. Four Points, on the 01hcr.
hand, argues that it did not waive its rights but simply a.ccommodated Letha Gresley. “Waiver as
applied to contracts is a voluntary relinduishmcnt of a kﬁown right.” Whire Co. v. Canton

Transp. Co.,;2 N.E.2d 501, 13} Ohio St. 190 (Ohio 1936) (Syllabus § 1). The party asseriing a

waiver must prove it. Jd. fSy]Iabusﬂ 4).

The panies; stipulations sirﬁpfy state that F‘ou,r' Poinls-recci'.vcd a check for $914.00 from“
Geico and that Geico stopped payment on the check when the debtors complained. (Stipulation
914 and 5). This stipulat-ion is insufﬁci;:nt to prove that Four Points knowingly relinquished its
assignment rights. Certainly it does not sﬁpport the debtors’ argument that “[after] Four Points
was notificd by [debiors’) counsel that [it} had no right to proceed against any funds without the
consent of counsel, Creditor returned those funds to the Debtors.” (Debtors’ memorandum in
opposition al page 6). The debtors failed to establish that Four Points waived ils assignment

rights.
CONCLUSION

For the reasons stated, the objection of Four Points Neck and Back Clinic, Inc. to the

debiors’ moti'on for authority 1o seftle personal injury claim is sustained. Four Points is entitled
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to be paid from the settlement proceeds.” A separate Order will be entered in accordance with

this Memorandum of Opinion.

Dale: q JL.AOO% ' "%"é/ -L_—;.

Pal E. Morgén ern-Claren
United States-Bankruptcy Judge

Served by mail on:  Burl Robinette, Esg.
Peter Igel, Esq.
John Lowry, Esq.
Craig Shopneck, Trustee

By: sz‘{ |
D

Pate:

. See Stipulation §2 conceming a dispute over the

? The amount will be at Jeast $3,750.00
remaining $310.00. .
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