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CHRISTINE T. MeMONAGLE, J.:

Pleintiff-appellant, Pennsylvania General Insurance Company, appeals
from the tmal court’s judgment denying its claim seeking equitable contribution
from defendagts-appellees, Nationwide Insurance‘CDmpany and Continental
Casualty Company. For the reasons that follow, we reverse and remand.

1. ,Factual History |
A.  The DiStefano Asbestos Bodily Injury Claim

~ 'This case arose out nf a bodily injury suit filed on March 7, 2002 by George
DiStefano againét Penunsylvania General's insured, Park-Ohio Industries -Inc.,
and a number of bther defeﬁdants in California staté cﬁﬁrt. DiStefano alleged
mesothehoma due to asbestos e:s:posure at various work sites in Ca]:forma
'_ between the 1960'5 and 1980's. Durmg his deposition, DiStefanc tes‘t}:ﬁed that
he had worked *mth asbestos-containing coils manufactured by Chic Crankshaft,
the predecessor to Park-Ohio, from J anuary 1961 through approm;mately June
1963 penods When Pennsylvania General insured Pa:rk Ohm

TUpon bemg served Wlth the cumplamt, Park-()hm 8 nsk maﬁager and its
current insui-ance agent iniﬁaﬁea a search foi: .app]ica']jle ]iabi]ity,puﬁcieé. Park-
O]no _also_ ?etainéd. ,a'Sé;:L F.—’rancisco _Ia__w.-'ﬁrm‘tb répregéﬁt its_infefests. Upoﬁ
lndating the Penmsylvaiia Generl policiss fivé months Tater, in Tate Avgast

9002, Park-Ohio notified Pennsylvania General of the DiStefano claim, Whea
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Pennsylvania General receijred notice of the claim, the DiStefano trial was set
for the beginning of Octoiaer ZDdZ—approximatély six weeks later.
| Upon receipt of the notice, Pennsylvania General began its claim -
investigation. It rétéined Henry Rome, .a California attorney with expertiaé in
asbestos matters, to assist its veview and evaluation. Tt also inquired of Park-
{Ohio regarding “other insuraﬁce policies.” |
‘In Sepfember 2002, prior to txial, Park-Ohic's lawyers gave Pennsylvania
General an évaluation of the case regardihg. setﬂement values and strategy.
_Céunaal advised thaf coordinated medical counsel had advisgd thaﬁ they saw no
viable medical défense and opined that the caéa had a conservative verdict value
of $5-6 ;niJJion. Counsel statad that the cu:rrent settlément déﬁ;tand was $3
| inil_]ibn and advised engag'ing DiSfefano’s eounsel] in "meanjngful éettlement
neguhatmns immediately.” | |
On October 6, 2002, Park—Oh:m, without the knowledge of Pennsylvama
General, nggohated a _Bettlament of the DiStefanc claim for _!isl million in
exchange for a full releﬁse and dismissal with prejudice of i]'ie action. After the
settlement, in a letter dated October 15, 2002, Mr. Rome advised Peﬁnsylvania
G'reneral that the settlement amnunt appeared to be in line with other
. _mesothehoma cases mthe San E‘J.anclsco BayArea partmularly Where there was’

no uther vmble co- defendan’rr-as in the DlStefann matte:t'
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Mr. Rome further advised Pemnsylvania General that, based on his
expeﬁence, he believed Pérk-()hin was well represented by the two law firms it
had rétained, both having excellent réputations in the defense of asbestos cases.
Mr. Rome also advised Pennsylvania General that he. agread with the legal
analysis of Park-Ohic’s defense counsel, | who had concluded that Park-Ohio

~would not likely mount a successful medical defenée. Mr. Rome aléo agreed that
Park-Ohio was the_only viable defepdant e;nd conservatively faced multi-million
dollar exposure at trial.

Mzr. Rome further advised Pennsylvania General that he did not believe
Pennsylvania General would be able to deny the DiStefano claim based on Park-
Ohio’s five-month delay in p.of.ifying .Pgnnsylﬁaﬁia-.(}enéral, as thers was no
eviﬂence_ pf prejudice_ in light of the. exce]'l.g-mt asﬁeato-s Hﬁg_a’tion reputatibns of

the defense firms Park:Ohio had retained.

Subsequently, in November 2{}02, Mr R;?me advis’ad Pénnsylvania General
that under daliforﬁia law, thereisa ‘.‘c.onﬁinuaus”- triggé; of_covérage for é.sbestos '
| person_al.-iﬁjury élct_ions such fhat.a]l pcﬂicies of a _manufa@'er are triggered

upon éxp osﬁ:re; Mr, Rome explained that because theré swere four Peﬁnsylv-:mia
| Generalpdﬁcies,' e#ﬁh mth a $2_Sb,dﬂﬂ. ljﬁt, thefe ﬁaé $1_;ﬁﬂ]inn'a§éﬂ'able from

E which to pay the $1 m_J']]ion settlement 3
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Nevertheless, in February 2003, Pennsylvania General informed Park-
Ohio via a reservation of rights letter 1;hat it would pay $112,288.70 iz post-
tender defense costs and only - $250,DDD of the $i million settlement.
Pennsylvania General stated tha_t it was its position “that under prevailing }aw,
plaiﬁﬁﬂ's claim Quaﬁﬁes as a single occurrence, and, even under a continuous
tngger the insured is entitled nnly to the limits of a single policy; i.e. $250,000
per person for bndﬂy injury.” Pennsylvania General reserved all of its rights
under the potentially applicable policies and again requested “other insurance”
information from Park—O}Ji;}. Despite Pennsylvania General's reqqe;st, Park.
Ohio did not provide the requested mfnrmatlon
B. Park—()hm’s Coverage Actmn Agamst Pennsylvama General
In Septembgr 2008, Park-Ohio filed o complaint for declaratory ]ud_gme.nt
- against P'e;msﬁvania Generalin the mattei' capﬁoned Park-Ohio Industfies Inc.
v. Gen. Accidént Ins. Co., Court _cjf Common Pleas, Cuyahoga Couq;d_:y, Ohio, No.
-CV-.03-511(}15 (‘Park-Ohio suit”). Park-Ohio asserted clalms for declaratory
judgment, breach of énntréct and bad faith, and snugh’_ﬁ defense'r costs and
iﬁdemn:i,ﬁcaﬁon of the full -seti:lément amount in the DiStefano action from
P.anﬁsylvﬁnia General. InOctober 2003, Pennsﬁrlvania Generaipaid $112, '238.70
. to Palk-Ohm as relmbm sement of post tender defense costs mmn*red by Park-—

rOI:no m the DIStefano smt and in December 20[}8 Pezmaylvama GE}ILB].R]. pa:ld

MB670 WOB3G




5.
$250,000 to Park-Ohio as the full per person bodily injury Limit of one of the.

policies at issue,

During litigation, Pennsylvania General, on numerous occasions, again
requested inférmation about Park-Ohic’s “other insu;ers” from Park-Ohio.
Pennsylvania General was unable to obtain this information from Park-Okio
until, after motion pracﬁce? the trial court ordered Park-Ohio to produce the
information. In July 2004, Pennsylvania Gengra],ﬁna]lj received copies of
“other insurance” related ddcumgnts frora Park-Ohio. Apprqximately Reven
weéks latér, on S'ej:tembef 3, 2004, Pennsylvania General wrote to Nat_ionwide,
Cont.-i:aental and St. 1’:31.1.1!‘3[;raannalel.'s1 seeling equ:italﬁle_ contrihuﬁcn for the
biStefanu claim. None of these insurers agreed to éonﬁihute, althdugh Like
I"e:ansﬂvania- Ganeial , they were pﬁmary insu.rers of Pai‘k-Ohio, ﬂleir policies
were tnggered by tha DiStefano claim, and the essenhal terms, condltlcns a_nd _
axclusions of theu pohcles are nearly 1dent1c:a1 to those of Park-Ohio® s pD]lClEB

with Penn'_sylvania Gel_ler-al.

'Conhnental msured Park-Oh:to from Decemher 30, 1968 to Januarjr i, 1975
‘Ii'aveleramsuxedPark-Ghm from J anbary 1, 1875t0J anuary 1, 1979; a.nd Na’aonw:tde
- msm'ed Park-OhJo frem January 1 1979 to February 1, 1988

WBATN mnA=R7
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C. Pennsylvania General’s Equitable Contribution Action
In October 2004, befofe the Park;Ohip suit against it was resolved,
Pennsylvania General filad t]:isL mction for declarator'y judgment seeling
equitable contribuﬁon from Nationwide, Continental and St. Paul/Travelers® for
_'settlément and defense costs of the DiStéfann claim. Specifically, Penﬁsylvania
' Geﬁeral sought-$246,627 ﬁo‘m Cun_tinental and $372,995 from Nationwide, plus
p;‘ejudgnient interest from an uns;peciﬁed date, | |
The action was subsequently Stayed pending resolution of the Park-Ohio
sﬁit. I'n November 2005, Pennsylvania Geperal settled the Paik-Ohio suit by
paying the Iemainiﬁg $750,000 of the DiStefano claim, for a total payment of $1
| mJlllon | ‘ |
Pennsylvama General, Nationwide a:ud Continental subsequer;tly agreed
td ab ench trlal in 1;_]315 case, to be decided upon the bnafs, joint stapulated facts,
a_nd joint exhibits. Ina 15;page .decisiun, the 1:1'181 court foﬁnd that Naﬁunwide
a.ncl Continental had no duty to indemnify or defe:idPark—Dbio because Park-
' Ohia had breached the notice pfoﬁsiuna of their applicable policies and thus
“vﬁai’v‘éd” Pennsylvénia ‘General’s Tight to contribution. The_ trial court further |

'f_oiz_'.,nd that Pennsylvania General did not take reasonable measures to preserve

"Pennsylvama General and 'I‘ravelers subsequenﬂy agreed toa setﬁlemant and
_Tlavelers is noi; a party to this appea] _

w8670 MOB3E
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its; contribution r:_ights because “it should have made certain the other insurers
were notified before the DiStefano suit was settled” to allow them to participate -
in the defense and settlement of the suit. The trial court found “no equitable
reasons for this court to endorse that failure” and, therefore, t_he trial cbm'-t held
that Natioﬁwide and Continental éid not owe Penns.jlrlvania Genéral any
contribution for the defemse and settlement of the DiStefano action.
Pennsylvania Géneral appeals from this judgment.
II. Lawrami.l Analysis
A ‘Standard of Review

The parties have made much over the appz‘uﬁriate standard of review in -
this case. Pemiéylvania'Ganerél argues thaf éince the trial court :rerwewed ﬂ:is
case u§un sﬁpﬁlate’d fa"cté aﬁd bﬂéfs, its decision is subj e-:ﬁ: to review &e' novo as
_ﬁpbﬁ_an'efror of law. Bee, e.g., Mazza v, Am. 'Cpntinentdl Ins. C’o., 9% Dist. No.
21192, 2003-Ohio-850, affirmed Jn re Uninsured and Underinsured Motorist
Co.vérdge' Cuases, .100 Ohio St.3d 302, 2003-Ohio-5888. Nationwide and
C_qnﬁnental claim th's_lt since the cause of acﬁon’ is equ_itabie é.:ﬁd notl _Ileéal in
na_turé (equitable cunt_ributi_m;)-,.thez ai;;prupriaté.standard of review is ahuse of

tdfi_iscr'etibn. o
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We find that the outcome is the same, no matter the standard of review,
As explained below; the trial court’s résolution of the controversy upon the basis
of Park-Chio’s lack of netice to Nationwide and Conﬁnental was an error of law, -
as the contracfual provigion requiring notice existed only in the contracts
bafwe en Park-Ohioand its insureis, and not between Penmsylvania General and
Nationwide and Coﬁﬁnental. Hence,; Pennsylvania General’s equitafblé claim of
contribution cannotbe inva]idated_as a result of alleged breaches of contracts to
which Pennsylvania General wag not a party.
~ Reviewed on the basis_éf abuse of discretioﬁ, we likewise reverse and
remand. The 'recérd is uncontroverted that, the DiStefam::l seﬁlgﬁent was
-eqtitable, the attorney fees were reasonable, éounsel chosen by Park-Ohio was
. #oinPatent, Pannsylvania. General adequatgly repr_asented Nationwide and
: Conﬁnen_tal_’s i:uterests,- and Ngﬁo.uwi.de and Cm_itinental received reasonable
notice of..P.énnsylvania General's contrfibuﬁpn claim. We discern no préju&icé .
w]:_l'atsoe_ve;' 1;0 Nationwide and Contineﬁtal. Under s-uch cir‘c:umstances; to
réﬁeve them of the obligation of contribuﬁon, and leave Pen.—nsylvapia General
with the eﬁt_ire: obligation, was an abuse of discretion,
| B . Thé “All' Sums’.’ Apj:iroach |
| I_n Goodyear TLre & Rubber Co . Aetna [}u.s & Sur Go 95 Oh.w St.3d |

| 512 2002 Oh10-2842 ?6 the Ohm Supreme Cou:rt noted that 0]:10 fo]lows the

W8570 pOBLO
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“all sums” approach to alldeation of insurance coverage responsibility where a
claimed loss involving long-term exposure andrdelayed manifestation injury
(such as an asbestos-related claim) imﬁ]icates numerous insurance poﬁcigs over
multiple policy periads. ’I'_hé (Goodyear court explajne&. j:hat in such situations,
because the insured expected complete secu_‘rity from each policy that it
pﬁrchased, “the insured is entitled to secure coverage from Va single policy of its
choice that covers ‘all sums’ incurred as damages ‘during the policy period,’
guhject to that policy’s limits of coverage. Insuch an instance, the ingurers bear
the burden of obtaining contribution from other appﬁcable primary insurance
policies as they deam necessary.” Id. at §11.

In short, éﬁéh insurer on the risk between the i:n'it‘ial expnéure and the
| mamfestatmn of disease or death is fu]ly labletothe msurad for mdemmﬁcatmn
| and defense costs. In order to afford the insured the coverage pI‘OI[llSBd by the

-_msu:rance policies, the msured is free to selsct: the po]my or polices under which
11_: 15 to be mdemm.ﬁed. 'Th:ls approach promotes economy for the insured Wh:]e
_Etl.u permthng ingurers to seek contiibution from othar responmble pari:les
when posmbla ” Id at §11.

. C : Equitahle._(}ont;?l_buﬁon 1n General |

Gontmbuhonls theright of & person 'W};_lﬁhashé'én, cdﬁgﬁ;ﬂl&d to pay what

o anothar shou]d have Pald in part to i‘etjuiré parl:lal '(usﬁé_]ljr--.prdportionaﬁ_e-)
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‘reimbursement. Travelers Indemn. Co. v. Trowbridge (1979), 41 Ohijo St.2d 11,

pgragraph two of the syﬂabﬁs, overruled on other grounds Motorisis Mut. Ins.
Co. v. Huron Rd. Hosp. (1995), 78 Oho St.3d 391. The gensral rule of
conﬁibuﬁun is that.“onawhn is compelled to pay or satisfy the whole to bear
more than his or her just share of a common burden or obligation, upon wbich '
 several persons are equally ‘h'able' *#* ig entitled to contribution against the
others to ohtai:c_m from them payment of their respective shares.” 18 American
Jurisprudence 2d (2004), Contri.bution,r Section 1. The doctrine “rests ﬁpon the
b:aad principle of justice, that Wherg one has discharged a debt or obligation
Which others were equally h:mmd with him to discharge, and t]m_s removed @
common burden, the'qther's, who have received a benéﬁt bu_gﬁt n cc:_;sciéﬁce to
refund tohim a ratable proportion.” Baltiimore & Ohio R.E. Co. v. Walker a sés),
- 45 QOhio St, 57 7, 588. Since the doctrine of eontribution has its basis in the
‘broad prinpiples of equifY, it should be Hﬁeraﬂy_ﬁppEEd. Id. EQuity “c'ai:::not be
_determinad by any fixed rule, but dependsiupon the peqﬂiﬁf facts and eQuitabiE
considerations of each casel]” Tiffin v. Shawhan (1885), 43 Ohio St. 1‘-78, |
parég_-_raﬁh one of the. syl]a]jus. |
D, . Ai:lplication of These--}?rinciplgs to This Casé

-- -?e@sylva;jia ' nge:al asserté_ four, gé_siéj:mént's of error. Briefly

'- summartized, Peﬁnsylvahia General argi:les that it shbuld nbt be p&naliz_ed'

WO670 mOsL?
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becau&;,e its insured, Park-Ohio, di.d not comply with contractual provisions of
coniracts to which Pennsylvania General was not a party. It ai-gues further that
the overwhelming equities favor Pennsylvania General’s contribution claim,
because Pennsylvan.:ia (General resolved the DiStefano claim in accordance with
the terms and coﬁditions of its po]i(;ies and applicable law: it honored its
contractual obligations to its pniicyholder, conip}ied with the letter and spirit of
- Goodyear by paying the entivety of the claim, and then timely pursued its
. aquitable con_i'.ribuﬁan claim againgt ﬁe non-selected insurers,
Nationwide and Continental respond that they owe no coverage to Park-
- Ohio, because Park—Ohiﬂ failed to give them‘_ prompj:i notice of the DiStefa.no
clalm and settled without their ai:n_proval in violation of their po]icy provisions-.
-Thérefore, they contend, they s_hére no common - liability wifh Pennsylira:nié
General which would give risa to an equitable contribution claim. They argue
fui-ther that it is not equitable ﬁo allow Pénnsylvaﬂia General to obté:in'
cbnt’ribﬁﬁon, because Pennsylvania G‘enera.l did not give them reasonahle notice
cf the Dlstefa.no stut or its putemnal ccmtm"butmn clalm W]]lﬂh pre] ufhced thelr
abﬂlty to partlclpate in the defense and settlement of the Dlstefano smt

We begm by obserwng that desplte the tnal cuurt’a ﬁndmg to the
cuntra:ry, Goodyear is not the contro]]mg authonty in thls mattar Althcugh

'r_.Goodyear mdzcates that Dhm fullows the aIl sums approach m apportmmng

TR T SRR
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available ingurance coverage whén multiple policies ars triggered to cover the
same 10ng.-term iJ:tj.ury or loss, it does not address the issue presented by thls
case: -may ﬁne ingurer, who was selected by the insured to indemnify its loss and
who paid the entire settiement amount {0 the ingured, recover by contribution
from other insurers WBU were similarly liable on the claim but not séiected by
the insured, and who had fio knowledge of the loss or paﬁent until the demand
for cuﬁt;"ibution Was made? We;huld, on these facts, that, ii‘: may.

- | At the outset, we regognize that “[clontribution rights, if any, between two
0r more insurance campanies msu:rmg the same event ére not based on the law
of cﬁntrgcts. This follows from basic common sense, because the contracts
'. entered inte are fb]_:med EBtWBE‘;n the insurer and the insured, not hgtween two

inéﬁrance cnmpan:ies. Accordingly, whatever rights .the insurers have aga_.iixst
o_né aﬁotiler donot arige from contractual uﬁdertakjngs.r el instéad, ﬁhatever
ob]igations or _rights tc contribution may exist betﬁeen two or more insureré of
the same_ event flow from equitable principles.” Maryland Cas. Co.v. W.R. Grr:zce
and Co. (2000), 218 F.3d 204, 210-211. | |

.Th__i:ls, we reject Nationwide and Continental’s ar'gufaent, and the trial
quurt?s'_ﬁndjng, that Park-Ohio’s poﬁcy breaches (specifically, its fa:i]u;r_e-tn give
l ﬂaﬁohwi&e and C_t_ﬁnﬁm_a_nta_lthnely notice of the Di.'Stha.nn ‘éuit,__fa-jl_ure 1';0 assist

and cooperate mth a defense, and voluntary payxﬁ_ént) .soma_how preclude

 WB670 moguy
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Pennsylvapia General’s contribution claim against them. This is‘not a contract
actién: Peﬁnsylvania General’s equitable contribution claim does not arige out
of the policies between Park-Ohio and Nationwide and Continental, so Park-
Ohio’s conduct with respect to those policies can not “waive” é;ny contribution
rights that Penngylvanma General might have against those insurers.

Further, undeér the all sums approach adopted by the Ohio Supreme Court
in Goodyear, Park-Ohio had no duty to ﬁotify N ation;wwjide and Continental of the
DiStefano claim. As set forth in Goodyear, Park-Ohio could, as it did, select one
jnsurer from the triggered policies to pay the entire claim and then leave that
_ insurer to pursue a clontr.ibutiqn claim from Park- Ohi_o’s other insurers.

Applying equitable principles, | we are 'sim:ilarly unpersuaded by

Nationwide and Goﬁﬁnental’s argument that Pennsylvania Genaral iz not
e;itiﬂEd to contribuﬁon because it faﬂedfo timely nqtify them of the DiStefano
matter and its potential contribution claim and failed to insist on cdp]ia.néé
“with its policy terms (which are nearly identical to the policies Park-Ohia had
with Nationwide and Gontineﬁta]) to void coverage. |
- | With respect to notice, the stipnlated fécts demonstrate thaf. despite
repeated - re-quést'sr for | “ﬁther ins‘ﬁiaﬁé.e” information f_rom_ VI-Dark—Objo,
Pannsylvama General was unableto abtaixg_én_fnfmaﬁon-réga;:dﬁng otherinsurers
fromPark-Ohlountﬂ ﬁﬂa]_ly, fa,ftal.r. mbﬁdn praci-.-_icé,- tﬁe court q;'deratl Pa:r}':;Ob:iD
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to produce the informatiop. Pennsylvania General then contacted the other
insurers within weeks of learning of their existence and sought coﬁtribution for
the DiStefano elaim. On these facts, dny argument that Pennsyivania General
was not dj]jgent in pursuing other insurance information and presérving its
equitable contrib.uﬁon action ig without merit.

- .« Further, applying equitable principles to these facts, we cannot discern,
ﬁor have Nﬁtinnwi(ie and Coqﬁnental demonstrated, any prejudice arising from
Pe_nnsjflvania General's notice. Nationwide and Continentalargue, and the trial
court agreed, that Pennsylvania Generél’s failure tonotify fhem ofthe DiStefano
matterin the six weeks between Pennsylva;:ia Gieneral’s learning of the case and
Park-Ohic’s ea;rly seﬁ:lement prejudiced them, because th_EYl,WBI’B '_unrable. to
paxticipate in the defense and settlement of the lawsuit. But t’tua all Eums
apprbach adopted by the Ohio Supreme Cou:r_f m Goodyear anticipates exactly
t}:'u's‘ arpproé.ch. | |

Under the all gums approach, only the insurer selected by the insured .
defends th‘e insured and partjcipatea in the underlying fort cleim litigation.
Kegne Corp. v. Ins. Co. of N. Am.'r(CA.D.C. 19_81),- 667 I'.2d 1034 1551 (cited
_W:Lth approval n Gao dyear) The duty of that msurer is to defend the msured,

1101; 1:0 IIJJIJJJIIJZB 1ts own hahﬂlty Irl Any dlsputea about msurance coveraga are

to be resu]ved separateiy fmm the undeﬂymg tert clalm to minimize undue
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inconvenience to the victim and to aveid the possibility that the vietim’s tort suit
- becomes “an unwieldy spectacle” in which groups of insurers pursue disﬁutes
with eﬁch other. Id. (

In light of Goodyear and Keene, Nationwide and Continental, as non-
targgted insurers, had no right to participate in the ﬁﬁgation and defense of the
DiStefano métter, so they could not have bleen -prejudjced by Pennsylvania
General’s failure to notify them of thersuii: and allow their participation in i,

Likeﬁrise, Pennsylvania General had no obligation to notify Nationwide
and Continental of its potential equitable contribution claim prior to settlement
qf the DiStefanq_matter_. A cause of action for equitable éuntﬁbﬁﬁon arizes énly
after one under a legal dutﬁr ﬁas been'compélléd' to pay -Inorer than his zor her
share of a common burden. iSAmerican Juﬁsplﬁdénce 24 (2004), Contribution
| Section 9. Thus, Peﬁnsylvania General was not required to seek contribution
from N,étinnwide and Continental until the DiStéfa.no ciajﬁ-was fully and finally
iesblved in November 2005. Nevertheless, PEDJ:lsﬁ%rania General did Iﬁore than
| what was requed to preserve and pursue 11:5 eqmtable contribufion claim.
Wlt]:mweaks after lea:mmg of Park- Ohm s other insurers, it notified Nationwide
o and -'Clmtin_t_-:-nj;al of its inteﬁtiqn to Se_ek cpnh‘ibﬁtibn_fn:_: munies' -paid o Park-

Ohio in September 2004, more than a year before it made its final payment to

wur7n mnnn,
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Park-Ohio. We fail to discern any prejudice to Nationwide and Contin.ental by
this timely notice. |
Likewise, we are not persuaﬂed by Nationwide -and Continental’s
argum ent that Pa;msylvania Gieneral is not .entitled to cuﬁtrihutipn becanse it
(failed to insist on compliance with :l;he noﬁce, cooperation, and 'v.nluntary
pagfﬁént p’ruvisi;mé ofits policies; -In short, Nationwide and Continental avgue
that it is not equitalﬂe to allow Pennsylvania General turimpuse its coverage,
litigation and settlement decisions on them as non-selected insurers. But, as
ai!ready discussed, thé all sums approach anticipates this very resui‘t.
o Further, the atipu]htiad frcts m the record dempnstrate that Pennsylvania
| Gene.i"al exercised 61' reserved a]l ofits policy ﬁghts. When Pensjlvania Gene_rél
was presented with Park-Ohio’s claim in late August 2002, thé DiStef_ano matter
was set for trial .' appioximately six weeiis later. _Pemylvama (General
immediately begin it investigation of the claim and.sought information about
its own aﬂegé& policies; the policies of other potantial ins_in'ers of Par]_i-()hiu;_fhe
nabﬂlty of any defenses of Park-Ohio to the plathfP s claim; the range of
mnnetary exposure ﬁf Park-Ohio; the -compétence of mdé‘rlyij:\g defense cou:i;'se?l
for Park-Ohio; whether and, if so, to w]:tat _exl;ent cofgarage nght be owed to

Pa:r:k-Ohm, and the viabﬂi_ty of any ﬁoss_il_il_e vdaf-enses to coverage. To assist in

© mB670 ®0BYE
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its evaluation of the DiStefano cleim of Park-Ohio, Pennsylvania General hired
Henry Rome, an attorney experienced in asbestos matters.

KAS a result; of its investigation, Pennsylvania General determined that
Park—-Ohio’sl underlying &efense counsel were experienced and well-respected;
| Par]bOhio did not Vhave strong defenses to the DiStefano claim; Park-Ohio was
the sole Temaiting viable defendant; the case prese.nted a “dangerous mulii-
million doliar exposure” to Park-Ohio; m;d the $1 million settlement amount was
in line with similar cases 111 the jurisdiction. In addition, Mr Romg counseled
Pennsylvania l:}eneral that there was nfxt a strong basis upon which to assert a
lata-notic.e_ défex;sé. Pennsylvania General heeded its counsel’s advice regérdil;lg
 the fut;hty of pursuing a late-notice defense m:ui cha]lenging'the amountrof the
séttlement, although prior to its issuance of any payment to Park-Ohio, |
P_gmsylvania General reserved all of its rights .under its -ﬁoiicies. - |

The sﬁpul ated facts demonStrate that Pennsylvania -Genafal ap propﬁat aly
iﬁvestigatéci, handlied aq:xd resolved the DiStefano claim in éccordance with the
téfm’s and conditions of its policies. We find nof];jng to ind'icat;_a- that the fact or
amount qf the settlement Would have hée’n any _djﬂ‘efeﬁt if Né.tiom.m'de. or
Génﬁﬁénﬁ%l, wzlth PDT_iCiQs nearly i_ﬁgrﬁ:ical to -Pemsylvsﬁa General"s, _ha-ri b.ee.n-
-sBIectgé_by'?grjg.f'Ohio and ﬁraser;téd with the ]jiStefano clalm, ‘as there simply.

‘were not any viahle defenses to coverage.
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Neither Nationwide no1; Continental has asserted any exclusion that would
preclg&e coverage under thei:r‘ policies to i’a:rk—()hin. Both have conceded that
‘t.]‘JBi[‘. policies were triggea;'ed by the DiStefano claim, and that the essential
terms, conditions, and exclusions of the Nationwide, Co.nﬁnantal, and
Pennsylvania General policies are nearly identical.r Therefofe, the-'equities
demand that Nationwide and G‘dntiﬁental, 85 co-Insurers who sha;red 8 common
Iiabi]ity with Pennsylvania General and who lost no rights nor suffered any -
prejudice by resolution of the DiStefano claim, pay Pennsylvania General theix
res?active prorata shares of defense costs é_ﬁd indemnity paid by Pennsylvania
General on behalf of Park-Obio in the DiStefano matter. To rule otherwise

“would é_llow N atiénwi&e Emd Coﬁtinentﬂ to be unjusily enriched at the expense
of Pennsylvaxiia General. | |

Publicpolicy 'aalao demaixds j:his result. Toallow the insured tounﬂﬁtera]ly
eﬁ:ﬁnguish all pbtenﬁal sources of contribution renders illusory the 'right of.
contribution established in Gbndyﬂar. -“We do not be]ixz;ve it was the intention of
Golodyear to condition a tax'gete& iﬁsurer’s right to c_ontribuﬁon on fhe acﬁun br
inaéﬁon of the in,sured. and leave. the targeteﬂ ﬁsﬁer Withd'llt- TECOULSE.
Fulther, we do not want to discourage the prompt setﬂement of insurance

_ clazms To huld that Pem:asylvama General should not have made any payments o

rtn Pa1k~ Ohio unless ﬂnd until all other potenhally hzggered Ingurers had been

_wm67n.%0850




-19-
identified and notified of the DiStefano claim would discourage the prompt

resolution of these claims by the insﬂrers. In future cases, the targeted insurer
Woﬁld be reluctant to resolve the claim until all other potentially tri_ggéred
insurers had been identified and notified about the claim. This would delay or
preveﬁt settlements that would otherwise occur, éontrary to the intent of .
Goodyear and the all sums approa-ch. : . i
- The Ohio Supreme Court requires insurers to be vigilant in recognizing
and flﬂﬁ]lmg their coni_:_racinml oblhigations. See, e.g., Landisv. Grange Mut; Ins.
Co. (1998), 82 Ohio St.3d 339, Pennsylvania General did just that. It
investigated, ha_ndléd dnd resnlvgéd the DiStefano claim 11:1 acco-rdance with the
témis and conditions of its policie_s, and, in compliance with Guodyeqr, paid the
ei_lﬁrety of the c]a:r_m and timely pursued its equjtable contribution claim against
the nuﬁ-_'sélected it_isurérs. Tt should not be penalized for doing so.
Because the trial court did not agree that Pe:amsylvama General was
.-entlﬂed to equ.ltable contrlbumon, it did not reach the issue of What sha:ce of the
D1Stafano clalm shm:ld be assigned to Nahonmde and Contmental.
| Pennsylvama General asks this court to apply its chosen method of allocating
loss and determ:lmng pre;udgment mterest and order Nanonwzde and

| Go;;’ifhnental topay a sum certam as calculated by Pennsylvania General. As th'e_

670 WARRI
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trial court did not decide this issue, we do not address it for the first time on
appeal. Republic Steel Cofp. v. Hailey (i985), 30 Ohio App.3d 103, 108, ®

| Appe]lant’s ass‘ignments of error aré sustained, The judgment of the frial
court is reversed and the matter remanded for.further proceedings consistent
with this opinion.
Itis cﬁ‘dered that appellant recover ffom aﬁpeﬂees costs herein taxed.
The court finds there were reasonable grounds for this appeal.
| It is orderé& that a special mandate be sent to said court to carry this
judgment into execution.

A certified copy of this entry shall constitute the mandate pursuant to

AL EH FRADPDE
4 .

JAMES J. SWEENEY, A.J., and
MELODY J. STEWART, J., CONCUR
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