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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST

Appellant Butler Township Board of Trustees urges this Court to accept jurisdiction in
this case as it is one of public or great general interest. The decision of the Court of Appeals
addressed an issue of critical importance to townships—whether they are considered a “party” in
a R.C. 709.023 expedited annexation. The decision of the court, ruling that only a petitioning
property owner can be considered “any party” for purposes of initiating a mandamus action
under R.C. 709.023 “to compel the board of county commissioners to perform its duties under
this section” must be reversed. The decision is not supported by the language of the statute and
is inconsistent with the overall R.C. Chapter 709 statutory scheme.

In 2002, the General Assembly adopted significant changes to the state’s annexation
laws. One of those changes was to establish three “expedited” methods for annexation petitions
signed by all owners in the annexation territory. While the unanimous consent of the owners is
common to all three types, each has its own particular uses.

The first of the expedited types, R.C. 709.022, can be utilized only when the municipality
to which the annexation territory would be annexed and the township in which the territory lies
agree to the annexation—in other words, all parties agree to the annexation. The third type, R.C.
709.024, is only for specific circumstances involving “significant economic development
projects” with investments in excess of ten million dollars.

It is the second expedited method, R.C. 709.023, that is the subject of this appeal. Since
this method is now the method most commonly used for the filing of annexation petitions, the
interpretation of its terms is critical to maintaining the General Assembly’s scheme for
annexations in this state. Unlike R.C. 709.022, which requires no standards other than

contiguity, R.C. 709.023 mandates that the petition can be approved only if the board of county



commissioners reviews the petition and finds that all of seven statutory conditions have been
met.

The statutory scheme limits challenges to annexations filed pursuant to the three
expedited methods. Since an R.C. 709.022 annexation petition can go forward only if all
owners, the municipality, and the township agree to the annexation, that section provides for no
appeal or other court action challenging the county commissioners’ decision. R.C. 709.024, the
method used for significant economic development projects, provides that “an owner” may
appeal a denial of the annexation, but specifically provides that no other person has standing to
appeal a board’s decision. R. C. 709.023 (the second type, which is the subject of this appeal),
provides as follows:

There is no appeal in law or equity from the board’s entry of any resolution
under this section, but any party may seek a writ of mandamus to

compel the board of county commissioners to perform its duties under
this section.

R.C. 709.023(F), emphasis added. In reliance on this provision, the Township filed a petition
for a writ of mandamus to compel the board of county commissioners to perform its duties under
R.C. 709.023. The board had issued a resolution approving the annexation, but rather than
finding all seven conditions of R.C. 709.023(E) had been met, as was its duty, the board
specifically ruled that six of the seven statutory conditions had been met and remained silent as
to the seventh condition. Nor did its resolution find, in general, that all seven conditions had been
met.

While there is nothing in R.C. 709.023 that defines the term “party,” or “any party,” the
court below chose to limit the definition of “any party” to owners only: “only the property
owner has any recourse from a decision of the board of county commissioners under R.C.

790.023, and this is only in the case where the petition is denied.” Opinion, p. 13. The court



affirmed the dismissal of the Township’s petition, ruling it was not “any party” and, therefore,
did not having standing.
The court’s limitation on “any party” i1s nothing more than a judicial amendment: “any

95, 46

owner,” instead of the statute’s “any party”; “only when the petition is denied,” instead of the
statute’s “to perform its duties under this section.” A ruling that only an owner is a party, when
there is no definition of “party” in the statute.” A ruling that only an owner is a party when not
only the petitioning owners, but also the municipality and the township in which the territory lies
have significant roles in the statutory process and are, indeed “parties” for purposes of R.C.
709.023(G).

In concluding that the township was not “any party,” for purposes of R.C. 709.023, the
court below purportedly relied upon rules of statutory construction. However, its interpretation
defies one of the key rules of statutory interpretation — that the interpretation not render
meaningless the term construed. By ruling that “any party” under the statute means merely “any
owner” the court did render meaningless the phrase “any party.” Had the General Assembly’s
intention been to allow only owners of property to seck a writ of mandamus to compel the board
of county commissioners to perform its duties under R.C. 709.023 it would have given that right
not to “any party,” but to “any owner,” as it had in R.C. 709.024.

The phrase “compel the board of county commissioners to perform its duties under this
section” is likewise rendered devoid of any real meaning under the court of appeals’
construction. Had the General Assembly’s intention been to allow a mandamus action “only in
the case where the petition is denied,” as the court below ruled, it surely could have used
language to that effect. If the right to seek a writ belongs only to an owner, the party that seeks
approval, and the only duty that can be compelled is a duty to approve the annexation—there

would be no need for the broader language establishing a right of “any party” to seek a writ to



compel a board of county commissioners to perform “its duties under this section.” (One of
those duties is to approve an annexation only “if it finds that each of the conditions specified in
division (E) of this section has been met***.” R.C. 709.023(F).)

This case is one of public or great general interest because of the impact the decision
below will have on future annexations in Ohio it if is allowed to stand. A board of county
commissioners could approve a R.C. 709.023 annexation that absolutely does not meet the
statutory requirements knowing there would be no recourse for challenging the unlawfully
approved annexation. As the Ohio Township Association has pointed out in its amicus
memorandum in support of jurisdiction, even an annexation petition that clearly does not meet
the requirements of R.C. 709.023—for example, is greater than five hundred acres, or creates an
island of township territory, or is not signed by all owners, or does not even touch the municipal
border—could be approved without there being any means for chatlenging such unlawful action.

The amendments to R.C. Chapter 709 are relatively new, and there are likely important
legal questions of interpretation yet to be resolved. One issue of interpretation that has already
come before this Court was the definition of “owner” found in R.C. 709.02(E). That issue was
finally determined by this Court in State ex rel. Butler Township Board of Trustees v.
Montgomery County Bd. of Commrs., 112 Ohio St.3d 262, 2006-Ohio-6411. This Court
overruled the interpretation applied by the Board of County Commissioners and the Court of
Common Pleas. In that case, there happened to be parties in addition to the township in the
mandamus action that brought the legal issue to the forefront. Had there not been, and had the
court below then ruled that a township does not have standing, the question of who constitutes an
“owner” for purposes of annexation would never have reached this Court—or any court—for

review.



Annexations are significant occasions in the lives of townships, cities, villages, counties
and the state. They redraw the boundaries of the state’s political subdivisions, thereby affecting
the rights of property owners—both those annexing and those impacted by the annexation, the
abilities of townships to continue to thrive and to control land use within their boundaries, and
the increased responsibilities and burdens on annexing municipalities, which burdens cannot
always be met. These changes are permanent — they cannot be undone.

The court below stated in support of its ruling that, “the township suffers no economic
detriment by the approval of the annexation.” Decision, pp. 9-10. This “finding” is based on no
facts before the court — and indeed is incorrect. Even though territory annexed pursuant to R.C.
709,023 remains a part of the township, the township is harmed. First, it loses all road and
bridge millage it would otherwise have collected. With regard to any millage it might retain,
such benefit is illusory. Municipalities can, and do, at their discretion, divert, through the use of
tax increment financing and other forms of tax abatement, tax revenues that would otherwise go
to the township, regardless of the township’s wishes or needs. Moreover, upon annexation,
townships lose their right to determine land use issues in the annexed territory, which decisions
can have a significant impact upon the remaining township.

The 2002 annexation amendments sought to strike a balance — to establish methods for
smaller, uncomplicated annexations which do not require evidentiary hearings or allow appeals,
and to establish more complex procedures for annexations that are larger, perhaps with
opposition by included owners, or with configurations that may be of concern. Only the former,
smaller and less complicated annexations, are eligible to proceed through an expedited process
that moves very quickly, has no evidentiary administrative hearing, gives little if any discretion

to boards of county commissioners, and limits the right to appeal.



It is in the public interest that only annexation petitions that meet the very specific
statutory requirements for a R.C. 709.023 annexation petition be approved under such an
expedited method. Those that do not meet those requirements must be filed, and approved,
under the majority petition method, which has more exacting procedures and conditions, gives
more discretion to county boards of commissions, and is subject to the state’s administrative
appeal process. See R.C. 709.032, 709.033 and 709.07. The state cannot tolerate a system
whereby annexations that do not meet the conditions for an expedited review can nonetheless be
filed and unlawfully approved thereunder due to the absence of any court oversight. The
interpretation of R.C. 709.023(G) in a way that would allow annexations not eligible for an
expedited review to be approved without any evidentiary hearing or the possibility of
challenging such an unlawful approval will negatively impact the orderly and proper annexation
of territory in this State.

For all of these reasons, and for the additional reasons set forth in the Memorandum in
Support filed by the Ohio Township Association, Relator-Appellant Butler Township Board of
Trustees urges this Court to accept jurisdiction over this appeal and, upon review of the merits, to

reverse the decision of the court below.

STATEMENT OF THE CASE AND FACTS

A. Procedural History

The annexation petition that is the subject of this action was filed by petitioner
Waterwheel Farms, Inc. on October 31, 2007. It is a petition to annex 78.489 acres of property,
located in Butler Township, to the City of Union in Montgomery County. The petition was filed
with the Montgomery County Board of Commissioners, pursuant to R.C. 709.023, one of the

expedited methods of annexation of territory to a municipality. Under that section, a board of



county commissioners, in order to approve an annexation petition, must find that each of the
seven statutory conditions for annexation had been met. R.C. 709.023(F).

Upon receipt of the annexation petition, the Butler Township Board of Trustees passed a
resolution objecting to the annexation on the ground that the seventh of the seven statutory
conditions for annexation (set forth in their entirety below) had not been met. The Township’s
resolution was filed with the Board of County Commissioners, pursuant to R.C. 709.023(D),
prior to the Board’s review of the petition. In the Board of County Commissioners’ resolution
approving the annexation, it specifically found that the first six of the seven statutory conditions
had been met. However, it made no finding at all as to whether the seventh condition had been
met. It made no finding that “all” conditions had been met.

The Township filed a petition for a writ of mandamus, pursuant to R.C. 709.023(G), on
the ground that because the Board had improperly issued a resolution approving the annexation
that did not find that all seven required conditions had been met, its Resolution was void and
without legal effect and should be rescinded. The Court of Common Pleas dismissed the petition
for a writ of mandamus on the ground that the Township was not “any party” for purposes of
initiating a R.C. 709.023(G) mandamus action and, therefore, did not have standing. The Court
of Appeals affirmed the dismissal on the same ground. It is this decision from which the Butler

Township Board of Trustees appeals.

B. Statement of Facts

Other than the facts set forth above in the Procedural History, there are no disputed facts
in this case. The questions before this Court are purely questions of law, and the factual
information set forth above forms the necessary basis for a ruling on the issues now raised in this

Court.



ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Appellant’s Proposition of Law No. 1: A board of trustees of a township, the
territory of which is included in an annexation petition filed pursuant to R.C.
709.023, and that files an objection to the annexation petition pursuant to
R.C. 709.023(D), is “any party” as that term is used in R.C. 709.023(G), and,
therefore, has standing to seek a writ of mandamus “to compel the board of
county commissioners to perform its duties under this section,” as provided
in R.C. 709.023(G).

While R.C. 709.023 provides expedited procedures for annexation, an annexation under
this section can be approved only when seven specific requirements are met. Subsection (G)
provides that “any party” can seek a writ of mandamus “to compel the board of county
commissioners to perform its duties under this section.” The Board of County Commissioners in
this case approved the annexation of territory lying within Butler Township, Montgomery
County, without finding that all required conditions had been met (as discussed in Proposition of
Law No. 2). The Butler Township Board of Trustees sought a writ of mandamus to compel the
board of commissioners to perform its duties under R.C. 709.023.

The court below ruled that the Township was not “any party” and, therefore, lacked
standing, (Opinion, p. 12). The cowrt specifically ruled, “only the property owner has any
recourse from a decision of the board of county commissioners under R.C. 709.023, and that is
only in the case where the petition is denied.” (Opinion, p. 13).}  Pursuant to the court’s
reasoning, a board of trusiees of the township in which annexation territory lies, can never
challenge a board of county commissioners” approval of a R.C. 709.023 annexation—no matter
how blatantly unlawful the petition or the board’s approval. The decision was in error and must

be reversed.

! The Township had also sought a declaratory judgment and a preliminary injunction, which the
court rejected. These claims are not a subject of this appeal.



The court below acknowledged that there is no statutory definition of “party” for
purposes of R.C. 709.023. It went on to find a definition elsewhere: “Looking at R.C.
709.021(D), we find that the legislature has defined ‘party’ as: ‘the municipal corporation to
which annexation is proposed, each township any portion of which is included with the territory
proposed for annexation, and the agent for the petitioners.””  This R.C. 709.021 definition
applies only to R.C. 709.022 and 709.024. But the court opined, “Surely, the omission of this
definition from R.C. 709.023 was deemed significant by the General Assembly. (Opinion, pp. 8-
9). This reasoning is weak indeed. The “significance” is not explained, If the court was saying
that since a township and municipality are included in the definition of owners for other sections,
then they cannot be parties for purposes of R.C. 709.023, which has no definition, then one must
wonder how the court can justify finding an annexation petitioner (the owner) to be a party when
the petitioner too is included in other sections but not in R.C. 709.023. Had the General
Assembly intended that only an owner could seek a writ of mandamus, it could have used the
Janguage “any party,” as opposed to “the owner” or “any ownet.”

Words used in a statute are to be given their plain and ordinary meaning, unless the
legislative intent indicates otherwise. Lake County National Bank v. Kosydar (1973), 36 Ohio
St.2d 189, 305 N.E.2d 799; In re Appropriation for Hwy. Purposes (1969), 18 Ohio St.2d 214,

249 N.E.2d 48. The first definition of “party” in Black’s Law Dictionary’s, 5™ Ed., is, “A person

concerned or having or taking part in any affair, matter, transaction or proceeding, considered
individually.” The Township fits these definitions. 2 This principle of statutory construction was

ignored by the court below.

2 Other Black’s if it finds that each of the conditions specified in division (E) of this section has
been met, definitions, such as the one relied upon by the court below, define party in the sense of
a party to a lawsuit, once a lawsuit has been filed, which is not what the issue is here. No one
disputes that the Township is a “party” in this litigation. The question is whether it was a “party”
in the proceedings who could bring this action.



R.C. 709.023 provides the key to unlocking the question of what “any party” means.
When a R.C. 709.023 annexation petition is filed, the agent for the annexation petitioners must
serve a notice of filing upon the township in which the annexation territory lies and the
municipality to which annexation is sought (709.023(B)). Both the township and the
municipality may issue a resolution consenting or objecting to the proposed annexation (R.C.
709.023(D)). If the township passes a resolution of objection and files it with the Board of
County Commissioners, as it did in this case, then the county commissioners cannot simply grant
the annexation (R.C. 709.023(D)). Rather, it must meet to review the petition to determine if
each of the required conditions has been met. (R.C. 709.023(E)). A township is certainly a
“party,” when applying the plain and ordinary meaning of the word. There being no definition of
the term “party” in R.C. 709.023, there is no basis to conclude that only the signing owner is a
party as used in R.C. 709.023(G).

It is clear from the language of the statute that, because there are specific conditions to
such an annexation, the legislature intended a remedy to keep a board of county commissioners
from approving an annexation petition that does not meet the requirements of R.C. 709.023. One
of the “duties under this section™ is to approve only those annexations that meet the seven
conditions. In ruling that a mandamus can be sought “only in the case where the petition is
denied,” and only by an owner, the court has interpreted “any party” in a way that limits the
“duties under this section™ to simply approving the annexation.

The outcome of this ruling contravenes the General Assembly’s statutory scheme. To use
an example, suppose a board accepted for filing and was processing under R.C. 709.023(E) a
petition seeking the annexation of 700 acres. R.C. 709.023 very specifically provides that only
petitions that contain 500 or fewer acres of territory can be filed and granted pursuant to R.C.

709.023. Certainly the owner seeking annexation would not seek mandamus regarding such an

10



annexation. Thus, while a board of county commissioner has a “duty” to reject the annexation,
there is no recourse whatsoever if it does not. The “duty” becomes merely a request.

Suppose a board of county commissioners had accepted for filing and was processing
under R.C. 709.023 a petition this is not contiguous — a condition required of all annexations.
R.C. 709.02. Who would seek the writ to compel the board of county commissioners to perform
its duties under this section”™—to reject the clearly unlawful annexation? Again, certainly not the
owners who, after all, filed the non-compliant petition. Only the other parties to the process
would have any interest in doing so. Courts must construe statutes to avoid unreasonable or
absurd results. See State ex rel. Mason v. State Emp. Relations Bd, (Franklin Cty. 1999), 133
Ohio App.3ci 213, 219, 727 N.E.2d 181, 185. The court’s definition of “party” would have an
unreasonable or absurd result.

The court below opines that, “Surely, the omission of the definition from R.C. 709.023
was deemed significant by the General Assembly.” But, more likely, surely the General
Assembly’s inclusion of 2 mandamus remedy was to assure that boards of county commissioners
could not wrongly approve, with no possible oversight, R.C. 709.023 petitions that do not meet
the statutory criteria. Only if parties with a clear interest, and statutory role, in the annexation—
including the township and the city—can seek the writ—under the limited circumstances in the
context of R.C. 709.023—-can there be such an assurance. That assurance would be lost were
mandamus available to only the signing owners.

In rejecting a township’s right to seek a declaratory judgment in conjunction with a R.C.
709.023 appeal, the Fifth District Court of Appeals, in Washington Twp. Bd. of Trustees v. City
of Mansfield City Council, Richland App. Nos. 03CAR85, 03CA97, 2004-Ohio-4299, noted that a
township does have standing to bring a mandamus action under R.C. 709.023(G):

Once the board of county commissioners approves the petition for annexation, the
Revised Code provides no other means for a township to challenge the annexation

11



except that a township may file a writ of mandamus to compel the board of
county commissioners to perform its duties. See R.C. 709.023(G).

Id. at Y32, emphasis added. This is the only other court of appeals of which Appellant is aware
to have spoken on the issue of a township’s standing—and come down on the side of giving
meaning to the term “any party.”

The ruling below, which would result in only owners being “parties” for purposes of
filing a mandamus action pursuant to the R.C. 709.023(G), and only when there has been a
denial of a petition, must be rejected. This outcome is without statutory or any other support.
Were this ruling to be affirmed, blatantly unlawful annexations could be approved with
absolutely no possibility of challenge. And issues of statutory interpretation could be raised
without there being any means of court review—unless raised by an owner. The territory sought
to be annexed in this case is in Butler Township, and the Township Board of Trustees is a proper
party, to assure that a board of county commissioners “perform its duttes under this section™ and

approve only those annexations that meet the statutory conditions. 3

Appellant’s Proposition of Law No. 2: A board of county commissioners
reviewing an annexation petition filed pursuant to R.C. 709.023 has a clear
legal duty under the statute to make a finding in its resolution approving the
annexation that all seven conditions required for annexation, set forth in
R.C. 709.023(F), have been met.

A petition filed under R.C. 709.023 can be approved by a board of county commissioners
only “if it finds that each of the conditions specified in division (E) of this section has been
met.” R.C. 709.023(F). Those conditions are as follows:

(1) The petition meets all the requirements set forth in, and was filed in the
manner provided in, section 709.021 of the Revised Code.

? Also to be rejected is the reasoning of the court below that, even assuming the Township meets
the definition of “party,” it could not prevail in a mandamus action because R.C. 709.023(D),
which permits a township to file an objection to an annexation, provides the township with a
plain and adequate remedy in the ordinary course of law.

12



{2) The persons who signed the petition are owners of the real estate located in
the territory proposed for annexation and constitute all of the owners of real
estate in that territory.

(3) The territory proposed for annexation does not exceed five hundred acres.

(4) The territory proposed for annexation shares a contiguous boundary with the
municipal corporation to which annexation is proposed for a continuous
length of at least five per cent of the perimeter of the territory proposed for
annexation.

(5) The annexation will not create an unincorporated area of the township that is
completely surrounded by the territory proposed for annexation.

(6) The municipal corporation to which annexation is proposed has agreed to
provide to the territory proposed for annexation the services specified in the
relevant ordinance or resolution adopted under division (C) of this section.

(7) 1If a street or highway will be divided or segmented by the boundary line
between the township and the municipal corporation as to create a road
maintenance problem, the municipal corporation to which annexation is
proposed has agreed as a condition of the annexation to assume the
maintenance of that street or highway or to otherwise correct the problem. As
used in this section, “street” or “highway” has the same meaning as in
section 4511.01 of the Revised Code.

The court below ruled that the assignment of error that raised this issue “is moot,” but it
went on to “address it briefly.” Opinion, p. 12. Relying solely upon Lawrence Twp. Board of
Trustees v. Canal Fulton, Stark App. No. 2007CA00308, 2008-Ohio-2690, the court said it
agreed with that court that boards of county commissioners did not need to find that all of the
conditions for a R.C. 709.023 annexation had been met in order to approve the annexation.

In fact, Lawrence does not support the ruling of the court below. The board of county
commissioners’ resolution at issue in the Lawrence case stated, “WHEREAS, The Board***has
determined that the petition for annexation meets all of the conditions for Type 2 Annexations as

outlined in ORC 709.023(E) ***.” Id. at para. 28. The Lawrence appeals court relied upon this

language in rejecting the township’s argument that the board had not fulfilled its duties:

13



The Stark County Board specifically stated it “has determined” that the
annexation petition meets all of the conditions as outlined in R.C. 709.023(E).
We find this language to be sufficient to fulfill the statutory duty of the Stark
County Board under R.C, 709.023.

Id at §30. The Lawrence court did not conclude, as the court below did, that a board of county
commissioners could fulfill its statutory duty by merely stating with specificity that it had found
that six of the statutory conditions had been met and then being silent as to the seventh condition,
not even stating, as the Stark County Board had, that all conditions had been met.

In fact, the Lawrence decision is apropos to this appeal in a more significant way, which
favors the Township’s position. That court’s ruling on the extent of the county commissioners’
duty was possible only because a township had filed a petition for a writ of mandamus. The court
did not dismiss the petition on the ground the township had no standing, and therefore was able
to reach the merits of this unresolved legal issue.

Since a board of county commissioners speaks through its resolutions, if the board does
not, at the very least, state in its resolution of approval that all seven statutory conditions have
been met, the public could never determine if, in fact, the board had followed the dictates of the
statute to find “that each of the conditions specified in division (E) of this section has been met.”
It is even more problematic on the facts in this appeal, where the board specifically found that
the first six conditions had been met. And then stated nothing about the seventh. Utilizing the
legal principle that the expression of one is the exclusion of another, the only reasonable
conclusion to be drawn from the resolution is that the board did not find that the seventh
condition—the very one that had been the subject of a formal objection—had been met. The
public should not have to assume that the seventh condition was met.

CONCLUSION

If the only “party” to have standing to “seek a writ of mandamus to compel a board of

county commissioners to perform its duties” under R.C. 709.023 is an annexing owner, and if a

14



mandamus can be sought by an owner only where the petition is denied — as ruled by the court
below — then there will be absolutely no means by which an annexations that is unlawfully
approved — no matter how blatantly unlawful — can be reviewed or overturned. There will be no
means by which any issues of interpretation or other legal issues arising out of R.C. 709.023—
unless they are of interest to the owner—will ever receive court review. The decision of the
court below on the question of standing is not supporied by the language of the statute, by the
overall statutory scheme for annexations, by logic, or by public policy and should be reversed.
Likewise, the court’s holding that requires the public to presume that a board of county
commissioners has found that an annexation petition meets all of the statutory requirements for a
R.C. 709.023 annexation should be reversed.

Relator-Appellant Butler Township Board of Trustees urges this Court to accept

jurisdiction over this appeal so that it can rule upon the important issues raised herein.

NEWHOUSE, PROPHATER, LETCHER
& MOOTS, LLC

5025 Arlington Centre Blvd., Suite 400
Columbus, OH 43220

Telephone: 614-255-5441

Facsimile: 614-255-5446

Counsel for Relator-Appellant
Butler Township Board of Trustees

15



PROOYF OF SERVICE

I hereby certify that a true copy of the foregoing Relator-Appellant’s Memorandum in
Support of Jurisdiction was sent by regular US Mail, postage prepaid, to:

John Cumming Catherine A. Cunningham
Montgomery County Asst. Prosecutor Plank & Brahm

301 W, 3rd Street, 5th Floor 145 E. Rich Street

P.O. Box 972 Columbus, Ohio 43215

Dayton, Ohio 45422

this 26" day of January, 2009.

(L

anda L. Carter ($0021458)

LA03000:3 00101 INBRFJURSC.DOC

16



Montgomery Cmunt‘:y PRO V2 Page 1 of 2

|

P ana— A p %

WART A BRUSH
TR 0 SOURTS
MORTEOMERY' C0. OHIO

3%
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Becember | 2008, the judgment of the trial coun Is affirmed,

Costs to be paid as stated in App.R. 24.
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{Sitting by assignment of the Chief
Justics of the Supreme Court of Ohia)
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WALTERS, J. {by assignment)

Relator-Appeliant, Butler Township Board of Trustees, appeals from the judgment
of the Montgemery County Gomimon Pleas Gourt in faver of Respondents-Appelleas,
Montgomery County Board of County Commissioners, st al., which dismissed Butler
Township's complaint for a writ of mandamus, declaratory relief, and injunctive refief.

Butler Township sets forth four assignments of srror claiming that the trial court
erred in determining that the township was not a party to an expedited type H annexation,
which had standing to bring 8 mandamus action; that the trial court grred in determining
that the Caunty Commissioners had no duty to make affirmative findings prior to granting
the annexation; that the trigl court erred in denying Butler Township a prefiminary injunction
fo preserve the status quo and denying its motion to amend the complaint on the grounds
that it was moet.

Because we determing that the trial court properly dismissed Butler Township's
mandamus and declaratory judgment action on the ground of standing, and because the
pther ilssues are therefore moot, we affim the judgment appealed from.

On October 31, 2007, Waterwhes! Farmg, Ing., through its agent, Joseph F. Moore,
filed a petition to annex 78.489 acres of property, located in Butler Township, to the City
of Union. This petiion was filed pursuant to R.C. 708.021, 709.023, as an expedited type
Il annexation,

This was the second attempt by Watarwheal to annex this property to the City of
Union. In 2004, Waterwhes! fled a similar petition to annéx this same property, but
included in the petition a portien of Jackson Road (along with the berm, shoulder, and

other incidentals of the right of way) that does not abut Waterwhee!'s property. In that

FHE CQURT OF AFPEALS OF DHID
SECOND ARFE LLATE DISTRICT

http://www.clerk.co.montgomery.oh.us/pro/ 1/26/2009
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case, Butler Township filed objections to the proposad annexation on the basis that all of
tha property owners had not consented fo the annexation. The properly owners referred
to In the objection were a number of {andowners whose properties adjoin Jacksan Rosd
and who were the fee-simple owners {up 10 the centerine of the road) of the property over
which the roadway passes, subject to an easemant for the right of way. The Gounty
Compmissioners granted the petition fo annex, finding that all of the property owners had
joined In the petition. A declarstory judgment action was then filad by the fownship and the
property owners, Ultimately, the Ohio Suprems Gourt determined that “for purposes of

R.G. 700.02{E), when annexation of a roadway into 2 municipality Is seught, landholders

who own the property over which a roadway sasement exists are 'owners’ of the roadway

and therefore must be ingluded in determining the number of owners needed to sign the
annexation petition.” State ex rel. Buller Twp. Bd. of Trustees v. Montgomery Ciy. Bd. of
Commrs., 112 Chie 5t.3d 262, 20068-Ohio-6411, 11 47.

The petition filad herein excluded the 1.351 acres of roadway, and was signed by
the only owner of the real estate sought to be annexed. After the filing of the petition,
Buller Townstip again filsd a resalution with the Board of County Commissioners,
objecting to the new petition on the basis that the annexation did not comply with the
sevanth condition of annexation, set farth in R.C. 709.023(EX7). The basis for this
objection was that the fownship claimed that the annexation of properly adjagent to the
unannexed portion of Jackson Road would cause road maintenance problems since the
township and the city had not entered into an agreement regarding the maintenance ofthat
portion of the roadway. However, prior to the action of the Board of Cotnty

Cammissioners, the City of Union adopted a resclution, purguant o R.C. T0G.0Z23HC)

SECOND AFPELLATE BHSTRICT

n THE COURT OF APPEALS OF GHIO
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Montgomery County PRO V2 Page 4 of 15

4

stating if and to any extent any maintenance problem was created by the annexation, the
city would "assume the maintersnce of those portions of Jackson Road for which a
maintenance problem was caused by the annexation or to otherwise correct the problem.”

On December 11, 2007, the Board of County Commissioners approved the
annaxation petifion by Resolution Number 07-2186.

Subseguently, Butier Township fited a complaint for a writ of mandamus, dectaratory
judgment and injunctiva relief, Thetrial court granted a motion to dismiss filad by the City
of Union, The tial court, determining that Butier Township was not a party fo the
annexation under R.C. 706.023, found that it had no standing to bring the within action.

The trig) court furtheér found that even if the Township had standing to bring the mandamus

action, it would have granted the respondents' motion for judgmest on the pleadings asthe

condition that the township raised was not implicated since the roadway was not divided

or segmented by the boundary ling of the annexation.

From this decision, Butler Township has appealed, setting forth four asgignments
of ervor for our review.

“First Assignment of Evror

"“The court below ered in holding that a township in which tarritory sought 1o be
annexed lies gannot be considered ‘any parly,’ pursuantto R.C. 709.023{G), thereby giving
it standing to biing a mandamus action o compel the board of county commissioners to
perform its duties under R.C, 709,023,

“Standing is a threshold test that, if satisfied, permits the court to go on to decide
whiether the plaintiff has a good cause of aclion, and whether the relief sought can or

should be granted to plaintiff ¥ Tiemann v. Univ. of Cincinnati (1998), 127 Ohio App.3d

THE COURT GF APFEALS OF OHIO
SECOND AFFELLATE RISTRICT
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312, 325, 712 NE.2d 1258. Lack of standing schallenges the capacity of & party to bring
an aofion, not the subject matter jurisdiction of tha court. Stafe ex rel. Ralkers, Inc. v.
Liquor Confrol Comm., Franklin App. No. 04AP-779, 2004-Ohjo-8606, 1135, When an

appeliate court is presented with a standing issue, it is generally a question of law, and we

therafore apply a de novo standard of review. See Cleveland Elec. fluminaling, Co. v.
Push, Ui, Cormen, {1986), 76 Ohio 51.3d 521, 523, 668 MN.E.2d 888,

Butier Township points to R.C. 7098.023(G), which provides that "any party” can seek
a writ of mandamus "o compel the hoard of county commissionars to perform its duties
under this section.” The township then argues that it is s party because the statute permils
the township to file cbjections to the annexation, and because If the township is not
considered & party for purposes of mandamus, then it has no recourse for an adverse
1uling on its objections.

The respondents argue that the General Assembly specifically determined that only
the petitioners were ta be parties for the purposes of mandarmus under an expedited lype
{l annexation. They point lothe two sther types of expedited annexation proceedings, type
1{R.G. 709.022 ) and type 1 (R.C. 706.024), which bath specifically provide that townships
and municipal corporations, as well as the petitioners, are "parties.” In the axpaditad type
|l proceedings {R.C. 709.023) there is no specific Inclusion of the township and the
municipal corporation within the definition of parties.

The trial court, applying the statutory intarpretation principle of expressic unius est
exclfusio afterius (the expression of one thing is the exclusion of another), determined that
the lzgislature’s exclusion of R.C, 708.023 from the definition of & "parly” as including the

township and the municipal corporation meant that that definition did not apply 1o R.C.

THE COURY OF APPEALS OF GHID
SECOND APFELLATE BRISTRIT
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708,023, The rial courl then dismissed the action because It found that Butler Township |
i lacked standing to bring the action.

in Lawrence Twp., Stark Cly., Ohio, Bd. of Twp. Trusteas v. Canal Fullon, Stark
App. No. 2007 CA 00010, 2007-Ohio-6115, 121, the Fifth District, discussing & similar
issue pointed out that “[mjanifestly, townships are creatures of statute and have no
inherent power, They, like the Zoning Board of Appeals, as creatures of statute, have only
those powers expressly authorized or necessarily implied from the expressed grant of
statutory powser and the mode prascribed for the exercise of that power is itself the limit
upon that power.” (citing Amercan Sand & Gravel, inc. v. Fuller (Mar, 16, 1987}, Stark

| App. Nos. CA-8952, CA-7067.)

In State ex rel. Overholsar Buifders, L.L.C. v. Clark Cly. 8d. of Cormmirs., 174 Ohio
App.3d 631, 2007-Ohio-T7230, § 5, we pointixd out that " [Ajnnexation is strictly a statutory
process,™ {quoting i re Petilion fo Annex 320 Acres to 5. Lebanon (1992), 64 Ohio St.3d
585, 581, 397 N.E.2d 483, 1982-Ohio-134}. Consaguently, the procedures for annexation

and for challenging an annexation must be provided by the General Assembly. 1d.

“Since 2001, R.C. Chapler 709 has provided four proceduras far the annexation of
property. 2000 Am.Sub.3.B. No. § (‘Senate Bl §). Three of those procedures are
expedited procedures that may be used when all of the owners of property within the
annexalion territory sign the petition for annexation. SeeR.C, 708,021, 709,022, 708.023,
and 709.024. Under each of these procedures, the owners of real estate contiguous to a
municipal corporation may petition for annexation to that municipal corporation. R.C.
704.02(A)." Rfate ex ref, Butler Twp. 80, of Trustees v. Montgomery Cly. Bd. of Cly.
Commys., 162 Ohio App.3d 384, B33 N.E.2d 788, 2005-0Ohio-3872, 1} 8, affirmed by State

THE COURT OQF AFPFEALS OF OHIQ
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ex rel. Butler Twp., 112 Qhio 81.3d 262, 858 N.E.2d 1183, 2006-Ohio-B411,

The first, established by R.C. 708022, commenly called an expedited fype |
anngxation, applies when "all parties,” including the township and the municipality, agree
o the annexation of the properly and they all execute a written annexation agreement.
The secend, established by R.C. 709.023, is commonly called an expeditad type 1l
annsxation and applies when the property o be annexed to the municipality will remain

within the township despite the annexalion. The third type of special annexation,

established by R.C. 708.024, is commanly called an expedited type ill annexation, and it
appliss when the propery to be snnexed has been certified ag "a significant economic
development project.” See State ax rel. Butler Twp., 112 Ohio St.3d 282, /5.

R.C. 708.07. which authorizes appeals under R.C, Chapter 2508, does not apply
to any of the expedited annexations. R.C. T08.02HCY. Rathaer, each of the expeditad
procedures has specific provisions imiting challenges to decisians by the hoard of county
commissioners.

in an expedited fype | annexation, R.C. 708.022(B) provides : “Owners who sign a

patition requesting that the special procedure in this section be followed expressly wWaive

e e B o TS

their right to appeal any action taken by the board of county commissioners under this

section. There is no appeal from the board’s decision under this section in law or in

equity.”
As for expedited type Il annexations, R.C. 709.024(D) provides: “If all parfies to

the annexation proceadings consent to the proposed anpexation, a hearing shall not bg
held, and the board, at its next regular session, shall enter upon its journal a resolution

granting the annexation . There is no appeal in law or in equity from the board's entry of

THE COURT OF APPEALS OF OHIO
SECONE AFPELLATE DISTRICT
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& resolution under this division.” Howaver, "[aln owner who signed the petition may appeal
& decision of the board of county commissioners denying the proposed annexation under
section 708.07 of the Revised Code.” R.C, 709.024(3). "No other person has standing
to appeal the board's decision in law or In equity, If the beard grants the annexation, there
shall be o appeal in law or in equity.” 1d,

The cwniars who sign a petition for an expedited type || annexation also “expressly
waive their right to appeal in law or eguity from the board of county commissionsrs’ entry
of any resclution under this section.” R.C. 709.023(A). They also waive any rights "to sue
oh any issue relating to a municipal corporation requiring & buffer as provided in this
section” and “to seek a varance that would relieve or exempt them from that buffer
cequirement.” jd. R.C. 709.023(G) further provides: “If a patition is granted under division

(D) or {F) of this saction, the clerk of the board of county commissioners shall procesd as

provided in division (C){1) of section 709,033 of the Revised Code, except that ng
repording or hearing exhibits would be invelved. Thate is no appeal in faw or equity from
the board's entry of any resolution under this section, but any party may seek a writ of
mandamus to compel the board of county commissioners to perform its duties under this
section.”

While R.C. 709.023 expresses that any "parly” may seek a wiit of mandamus o
compel the board of county commissioners to perform its duties under this section, it does
not define party. Locking at R.C. 708.021(D), we find that the legislature has defined
"oarty” as: "the municipal corporation io which annaxation is proposed, each townghip any
porfion of which is included within the territory proposed for annexation, and the agent fur

the petitioners.” However, R.C. 709.021 specifically provides that that definition is only

THE COURT OF APPEALS OF CGHIQ
SECOND APPELLATE DISTRICT
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applicable to RG. 709.022 and 700.024. Surely, the emission of this definition from R.C.
709.023 was deemed significant by the General Assembly.

Black's Law Dictionary, 81 Ed. defines “party” in the following terms: "[a] party is a
technical word having a precise meaning in legal pariance; it refers to those by or against
whormn a kegal suit is brought, whether in law or in equity, the party plaintiff or defendant,
whether composed of one or mere individuals and whether natural or legal persons; aff
others who may be affected by the suft, indireclly or consequently, are persons inferested
but not parfles.” {emphasis supplied ) While an annexation proceeding is not, in strict
lagal terms, a legal sult, i is a legal proceeding brought by and in the name of the
petitioners anly, and before the board of county commissioners. And, while a board of
township trustees or a municipal corporation may be interestad persons, they are not, by
general definition, "parties” to an annexation proceeding.

What is significant in attempling o reconclle the appeliate fights applicable to all
three of these expedited annexation procesdings, is that in all three, the statutory scheme
sets forth specific requirements, ang if those requirements are met, then the action by the
board of county commissioners is merely minigterial and not discretionary.

Furthermore, in all three progeedings, all of the ownets of the land {0 be annexed
rmust agree and participate in the petition process. In all three proceedings, the munisipal
corporation to which the land is to be annexed must indicate their congent by the filing of

i aresolution or ordinance indicating what services it will provide to the annexed land. Ina

type | proceeding, the township must indicate their consent by approving an annexation

proceedings, the land annexed s wot withdrawn from the township, and the township

THE COURT OF AFFEALS OF DHIG

|l agresmant of a cooperative economic development agreemant; in both type [l and type lil
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suffers no economic detriment by the approval of the annexation.

Finally, In &l thrae proceedings, it is contemplated that there is only very narrowly
imited appeal, if any, from the board's action. In R.C. TOB.022(B), it is provided that
"rlhere is no appest from the board's decision under this section in law or inequity.” in
R.C. 709.023(3), it is provided that "[\lhere is no appeal in law or equity from the board’s
entry of any resolution under this section, but any paly may seek a writ of mandamus to

compe! the board of county commissioners to perfarm its duties under this section.” And,

in R.C. 709.024(G), it is provided that "[aln swner who gigned the petition may appeat a
dedision of the board of eounty cormissionars denying the proposed annexation under
| section T08.07 of the Revised Code. No other persn has standing to appeéal the board's
decigion in law or in equity. If the board grants the annexation, there shall be no appeal
in law or in equity.”

If we were io construe the Butler Township Trestees as a panly to this expedited
type It annexation, such as to give them standing to contest the granting of the application,
we would be extending {0 them a greater right than they would have under either a type
b | or @ type {1l expediied annexation, where the lagislature has expressly chosen to define
thermn as parlies. And, if we were te find that the township has the right 1o file a declaratory
judgment action, the towniship's rights would be grealer than the affected property owners.
In none of these sxpadited provesdings is itcordamplated or providesd that any persen has
the standing to contest the grant of an annexation petition that meets the statutory criteria.

Finally, consistent herewith, we detarmine that the towriship lacks standing to fite
a declaratory judgment action herein as well. This very issue was litigated in Washington

Twn, Bd. of Trustees v. Mansfield City Counefl, Richland App. Nos. 03 CA 85 and 63 CA

THE COURT OF APFEALS OF OHIO
SECOND APPELLATE DHSTRICT
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97, 2004-Ohio-4209. We agree with the analysis and disposition of this issue therein. The
Fifth Dietrict Court of Appeals reasoned that because townships are creatures of statute
and they have no inherent powers, and because ™ * *[Where the law provides a statutory
scheme for review of an issue, injunction or declaratory action does not fie outside of that
schema. * * * [Therefare] [AJll of the trustees' rights and claims are limited to the statutory
scheme for annexation contained in Title VIl of the Revised Code™ Id, at Y] 34, quating

Vioket Twp. Bd, of Twp. Trustees v. City of Pickerington, Fairfield App. No. 02-CA-41, 2003-

! Ohio-845.

! And, sven assuming, arguendo, that Butier Township does meet the definition of a
E "warty” for purposes of R.C. 700.023(G), and thersfore has standing to file a mandamus
action, we note that a relator seeking a wiit of mandamus must demaonstrate: “(1) that he
hae a clear lagal right to the relief prayed for, {2) that respondents are under a clear legal
duiy to parform the acts, and (3) that relator has no plain and adequate remedy in the
ordinary cowrse ofthe law,” State ex rel. Bergerv. McMonagle (1983},6 Ohio Gt.3d 28 28,
451 N.E 2d 225, citing Stafe ex ref. Hefferv. Miller (1980), 61 Ohio 5t.2d 6, 399 N.E.2d 66,
paragraph one of the syliabus.

\n Lawrehce Twe., Stark Cly,, Ohio, 8d. of Twp. Trustees v. Cangl Fullon, supra,
at9122, the Fitth Distriot Gourt of Appeals datermined that R.C. 709.023(D), permitting the
tawnship to file an objection to the annexation, provided them with a plain and adequate
remedy in the ordinary course of law. Additionally, the trial court herein determinad that
Butler Township did not have a dlear legal right 1o the relief sought, and that the
Montgomery County Board of Commissianers did not have a clear legal duty to deny the

petition because no street or highway was divided or segmented, and because in spite of

SRCOND APPRELATE DISTRECT
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that, the City of Union had passed a resolution reguiring it to assume any required
maintenance for the roagway in guestion if a problemn existed. This finding was based
upon uncontroverted evidence,

For these reasons, the first assipnment of atror is overrulad,

"Beeond Assignment of Error

“rhie oourt balow erred it holding that the board of county commissionars reviewing
thi annexation did not have a clear legal duly to address one of fhe required slements,
specifically, R.C. 708.023(EN7), unless it found that the splitting of highways caused by the
[ proposed anmexation would cause a maintenance problem, when therg is no evidence in
the record as to whather the board did or did not make such a finding.”

Based upon our resolution of the first asslgnment of errar, this assignment of error
'1 i= most. Nonetheless, we will address t briefly.  This is the issue raised in Butler
Township's request for declaratory judgment.

Recently, the Fifth District Court of Appsals, addressing this identical question,
determined that R.C. 708.023{E) and (F) do not require the Board of County
Commissioners to make express findings that analyze how ai) seven conditions in R.C.
708.023(E) have baen mat. The statule anly raquires the Gommissioners to identify, snd
not to thoroughly explain andior discuse, the contlitions that have not been met when a
petition has been denied. Lawrence Twp. Bd., of Trustees v. Ganal Fulton, Stark App. No.
2007CAQD308, 2008-Ohin-2650, at T 1816,

We agree with this conclusion as it is congistent with a clear reading of the statute.
We agree with the Fifih District that it s consistent with the “lengstanding comimon law that

individual property owners are entitied to the free alienation of their property if specific

THE COURT OF AFPFRALS OF OHIN
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conditions sre mat® |d. at 1) 19. We also find that it Is consistent with our determination
{  that only the property owner has any recourse from a decision of the board of county
rommissioners under R.C. 708.023, and that is only in the case whers the petition is
danied. If the petition is denied, the property owner is entitled to know upon which ground
a petition is denied, which aids in the exercise of his mandamus remedy.
The second assignment of etror is overrulad.
*Third Assignment of Emrar

“The court below srred in denying Relator a preliminary injunction in order to

maintain the status quo and avold the claims befors itfror becoming moot on the grounds
that Relator Township could not prevail on its substaniive claims.”

l Based upon our determination of the first and second assigniments of error, the

issUes raised in this assignment of error are also moot. If, a8 we have found, the Butler
Tawnship Trustees do not kave standing to seek mandamus, and if they are not entitled
to the declaratory judgment that they seek, then they have no basis upen which to ask for
a preliminary injunction. When & court determines that an action must fail for lack of
standing, thera is nothing left for the court to do, but o dismiss the action. The trial court
has nio further authority to grant any relief sought by any party, Brunswick Hilis Twp. v.

Cleveland, Medina App. No. 08CAQ085-M, 2007-Chic-2580,

Additionally, in rUling an & mation for preliminary injunction, & trial eourt must
eonsider whether (1) the moving party has shown a substantial liksllhood that he or she will
prevail on the merits of the underlying substantive claim: (2) the moving party will suffer
lsreparable harm if the injunction is not granted; {3) issuance of the injunction will not harm

third parties; and, (4) the public interest would be served by issuing the preliminary
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injuncion. Siroff v. Ohio Permanente Med. Graup, ins., 146 Ohio App.3d 732, 741, 767

N.E.2d 1251, 2001-Chhio~4188, T40.

Thaerefure, the pumpose of a preliminary injunction is fo preséwe the status quo of
the parties pending a decision on the metits. Dunkefimean v. Cincinnali Bengals, Inc., 158
Ohio App.3d 804, 8§21 N.E.2d 198, 2004-Ohio-6425. The party seeking the preliminary
injunction must establish sach of the slements by clear and convincing evidenca.
Vanguard Transp. Sys., Inc. v. Edwards Transfer & Storage Co., Gen, Commoditias Div.
(1996),109 Ohlo App.3d 788, 790, 873 N.E.2d 182.

The detision whetherto grant or deny injunctive relief Is within the trial court's sound
discretion and iis decisfon will not be disturbed on appeal absent 2 clear abuse thereof,
Danis Clarkeo Landfil Co. v. Clark Cly. Solid Waste Mgt. Disf., 73 Ohio 5t.3d 580, 604,
653 N.E.2d 646,1595-0hio-301,

tiecause the triat court had already determined that Butler Township could not

prevall upan the merfits, and because that decision is in accord with our determination as

to the second assignment of error, the tial cott's denial of the prefiminary injunction was
not an abuse of diseretion.

The thisd assignment of errer is overuled,

“Fourth Assignment of Error

*The court below erred In finding that Relator's motion to amend the ¢omplaint to
change the caption fram 'City Council’ to 'City' an the ground that the raotion was moot.”

Finally, because the township's complaint was dismissed on other grounds, which
we have sustained, the armendment of the comgdaint, even though it would have been

atherwise proper, would ave been a vain act, which the court will not require. 1t is wall
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accepted that the law will not require & vain agt. Geriield v. Pap;thanasﬁon {19363, 138

Qhio 8t 342, 199 N.E. 353
The fourth assignment of error & overruled,
Having overniled all of Appellant's assignments of error, we affiem the judgment of

the: trial court.

BROGAN, J. and FAIN, &, conour

fHen. Sumnaer E. Walters, retired from the Third District Court of Appeals sitting by
assignment of the Chief Justice of the Suprems Court of Ohic),

Copies mailed o

Wanda L. Carler

Johin A Cumming
Catherine A, Cunningham
Hon. Mary Wizeman
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