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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC OR GREAT GENERAL INTEREST

Appellant Butler Township Board of Trustees urges this Court to accept jurisdiction in

this case as it is one of public or great general interest. The decision of the Court of Appeals

addressed an issue of critical importance to townships-whether they are considered a "party" in

a R.C. 709.023 expedited annexation. The decision of the court, ruling that only a petitioning

property owner can be considered "any party" for purposes of initiating a mandamus action

under R.C. 709.023 "to compel the board of county conunissioners to perform its duties under

this section" must be reversed. The decision is not supported by the language of the statute and

is inconsistent with the overall R.C. Chapter 709 statutory scheme.

In 2002, the General Assembly adopted significant changes to the state's annexation

laws. One of those changes was to establish three "expedited" metliods for annexation petitions

signed by all owners in the annexation territory. While the unanimous consent of the owners is

common to all three types, each has its own particular uses.

The first of the expedited types, R.C. 709.022, can be utilized only when the municipality

to which the annexation territory would be annexed and the township in which the territory lies

agree to the annexation-in other words, all parties agree to the annexation. The third type, R.C.

709.024, is only for specific circumstances involving "significant economic development

projects" with investments in excess of ten million dollars.

It is the second expedited method, R.C. 709.023, that is the subject of this appeal. Since

this method is now the method most commonly used for the filing of annexation petitions, the

interpretation of its terms is critical to maintaining the General Assembly's scheme for

annexations in this state. Unlike R.C. 709.022, which requires no standards other than

contiguity, R.C. 709.023 mandates that the petition can be approved only if the board of county
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commissioners reviews the petition and finds that all of seven statutory conditions have been

met.

The statutory scheme limits challenges to annexations filed pursuant to the three

expedited methods. Since an R.C. 709.022 annexation petition can go forward only if all

owners, the municipality, and the township agree to the annexation, that section provides for no

appeal or other court action challenging the county commissioners' decision. R.C. 709.024, the

method used for significant economic development projects, provides that "an owner" may

appeal a denial of the annexation, but specifically provides that no other person has standing to

appeal a board's decision. R. C. 709.023 (the second type, which is the subject of this appeal),

provides as follows:

There is no appeal in law or equity from the board's entry of any resolution
under this section, but any party may seek a writ of mandamus to
compel the board of county commissioners to perform its duties under
this section.

R.C. 709.023(F), emphasis added. In reliance on this provision, the Township filed a petition

for a writ of mandamus to compel the board of county commissioners to perform its duties tmder

R.C. 709.023. The board had issued a resolution approving the annexation, but rather than

finding all seven conditions of R.C. 709.023(E) had been met, as was its duty, the board

specifically ruled that six of the seven statutory conditions had been met and remained silent as

to the seventh condition. Nor did its resolution find, in general, that all seven conditions had been

met.

While there is nothing in R.C. 709.023 that defines the term "party," or "any party," the

court below chose to limit the definition of "any party" to owners only: "only the property

owner has any recourse from a decision of the board of county commissioners under R.C.

790.023, and this is only in the case where the petition is denied." Opinion, p. 13. The court
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affirmed the dismissal of the Township's petition, niling it was not "any party" and, therefore,

did not having standing.

The court's limitation on "any party" is nothing more than a judicial amendment: "any

owner," instead of the statute's "any party"; "only when the petition is denied," instead of the

stahite's "to perform its duties under this section." A ruling that only an owner is a party, when

there is no definition of "party" in the statute." A ruling that only an owner is a party when not

only the petitioning owners, but also the municipality and the township in which the territory lies

have significant roles in the statutory process and are, indeed "parties" for purposes of R.C.

709.023(G).

In concluding that the township was not "any party," for purposes of R.C. 709.023, the

court below purportedly relied upon rules of statutory construction. However, its interpretation

defies one of the key rules of statutory interpretation - that the interpretation not render

meaningless the term construed. By ruling that "any party" under the statute means merely "any

owner" the court did render meaningless the phrase "any party." Had the General Assembly's

intention been to allow only owners of property to seek a writ of mandamus to compel the board

of county commissioners to perform its duties under R.C. 709.023 it would have given that right

not to "any party," but to "any owner," as it had in R.C. 709.024.

The phrase "compel the board of county commissioners to perform its duties under this

section" is likewise rendered devoid of any real meaning under the court of appeals'

construction. Had the General Assembly's intention been to allow a mandamus action "only in

the case where the petition is denied," as the court below ruled, it surely could have used

language to that effect. If the right to seek a writ belongs only to an owner, the party that seeks

approval, and the only duty that can be compelled is a duty to approve the annexation-there

would be no need for the broader language establishing a right of "any party" to seek a writ to



compel a board of county commissioners to perform "its duties under this section." (One of

those duties is to approve an annexation only "if it finds that each of the conditions specified in

division (E) of this section has been met***." R.C. 709.023(F).)

This case is one of public or great general interest because of the impact the decision

below will have on future annexations in Ohio it if is allowed to stand. A board of county

commissioners could approve a R.C. 709.023 annexation that absolutely does not meet the

statutory requirements knowing there would be no recourse for challenging the unlawfully

approved annexation. As the Ohio Township Association has pointed out in its amicus

memorandum in support of jurisdiction, even an annexation petition that clearly does not meet

the requirements of R.C. 709.023-for example, is greater than five hundred acres, or creates an

island of township territory, or is not signed by all owners, or does not even touch the municipal

border-could be approved without there being any means for challenging such unlawful action.

The amendments to R.C. Chapter 709 are relatively new, and there are likely important

legal questions of interpretation yet to be resolved. One issue of interpretation that has already

come before this Court was the definition of "owner" found in R.C. 709.02(E). That issue was

finally determined by this Court in State ex rel. Butler Township Board of Trustees v.

Montgomery County Bd of Commrs., 112 Ohio St.3d 262, 2006-Ohio-6411. This Court

overruled the inteipretation applied by the Board of County Commissioners and the Court of

Common Pleas. In that case, there happened to be parties in addition to the township in the

mandamus action that brought the legal issue to the forefront. Had there not been, and had the

court below then ruled that a township does not have standing, the question of who constitutes an

"owner" for purposes of annexation would never have reached this Court-or any court-for

review.
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Annexations are significant occasions in the lives of townships, cities, villages, counties

and the state. They redraw the boundaries of the state's political subdivisions, thereby affecting

the rights of property owners-both those annexing and those impacted by the annexation, the

abilities of townships to continue to thrive and to control land use within their boundaries, and

the increased responsibilities and burdens on annexing municipalities, which burdens cannot

always be met. These changes are permanent - they cannot be undone.

The court below stated in support of its ruling that, "the township suffers no economic

detriment by the approval of the annexation." Decision, pp. 9-10. This "finding" is based on no

facts before the coiirt - and indeed is incorrect. Even though territory annexed pursuant to R.C.

709.023 remains a part of the township, the township is harmed. First, it loses all road and

bridge millage it would otherwise have collected. With regard to any millage it might retain,

such benefit is illusory. Municipalities can, and do, at their discretion, divert, through the use of

tax increment financing and other forms of tax abatement, tax revenues that would otherwise go

to the township, regardless of the townsbip's wishes or needs. Moreover, upon annexation,

townships lose their right to determine land use issues in the annexed territory, which decisions

can bave a significant impact upon the remaining township.

The 2002 annexation amendments sought to strike a balance - to establish methods for

smaller, uncomplicated annexations which do not require evidentiary hearings or allow appeals,

and to establish more complex procedures for annexations that are larger, perhaps with

opposition by included owners, or with configurations that may be of concern. Only the former,

smaller and less complicated annexations, are eligible to proceed through an expedited process

that moves very quickly, has no evidentiary administrative hearing, gives little if any discretion

to boards of county commissioners, and limits the right to appeal.
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It is in the public interest that only annexation petitions that meet the very specific

statutory requirements for a R.C. 709.023 annexation petition be approved under such an

expedited method. Those that do not meet those requirements must be filed, and approved,

under the majority petition method, which has more exacting procedures and conditions, gives

more discretion to county boards of commissions, and is subject to the state's administrative

appeal process. See R.C. 709.032, 709.033 and 709.07. The state cannot tolerate a system

whereby annexations that do not meet the conditions for an expedited review can nonetheless be

filed and unlawfully approved thereunder due to the absence of any court oversight. The

interpretation of R.C. 709.023(G) in a way that would allow annexations not eligible for an

expedited review to be approved without any evidentiary hearing or the possibility of

challenging such an lmlawful approval will negatively impact the orderly and proper annexation

of territory in this State.

For all of these reasons, and for the additional reasons set forth in the Memorandum in

Support filed by the Ohio Township Association, Relator-Appellant Butler Township Board of

Trustees urges this Court to accept jurisdiction over this appeal and, upon review of the merits, to

reverse the decision of the court below.

STATEMENT OF THE CASE AND FACTS

A. Procedural History

The annexation petition that is the subject of this action was filed by petitioner

Waterwheel Farms, Inc. on October 31, 2007. It is a petition to annex 78.489 acres of property,

located in Butler Township, to the City of Union in Montgomery County. The petition was filed

with the Montgomery County Board of Commissioners, pursuant to R.C. 709.023, one of the

expedited methods of annexation of territory to a municipality. Under that section, a board of
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county commissioners, in order to approve an annexation petition, must find that each of the

seven statutory conditions for annexation had been met. R.C. 709.023(F).

Upon receipt of the annexation petition, the Butler Township Board of Trustees passed a

resolution objecting to the annexation on the ground that the seventh of the seven statutory

conditions for annexation (set forth in their entirety below) had not been met. The Township's

resolution was filed with the Board of County Commissioners, pursuant to R.C. 709.023(D),

prior to the Board's review of the petition. In the Board of County Commissioners' resolution

approving the annexation, it specifically found that the first six of the seven statutory conditions

had been met. However, it made no finding at all as to whether the seventh condition had been

met. It made no finding that "all" conditions had been met.

The Township filed a petition for a of mandamus, pursuant to R.C. 709.023(G), on

the ground that because the Board had improperly issued a resolution approving the annexation

that did not find that all seven required conditions had been met, its Resolution was void and

without legal effect and should be rescinded. The Court of Common Pleas dismissed the petition

for a writ of mandamus on the ground that the Township was not "any party" for purposes of

initiating a R.C. 709.023(G) mandamus action and, therefore, did not have standing. The Court

of Appeals affirmed the dismissal on the same ground. It is this decision from which the Butler

Township Board of Trustees appeals.

B. Statement of Facts

Other than the facts set forth above in the Procedural History, there are no disputed facts

in this case. The questions before this Court are purely questions of law, and the factual

information set forth above forms the necessary basis for a ruling on the issues now raised in this

Court.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Appellant's Proposition of Law No. 1: A board of trustees of a township, the
territory of which is included in an annexation petition filed pursuant to RC.
709.023, and that files an objection to the annexation petition pursuant to
R.C. 709.023(D), is "any party" as that term is used in R.C. 709.023(G), and,
therefore, has standing to seek a writ of mandamus "to compel the board of
county commissioners to perform its duties under this section," as provided
in R.C. 709.023(G).

While R.C. 709.023 provides expedited procedures for annexation, an annexation under

this section can be approved only when seven specific requirements are met. Subsection (G)

provides that "any party" can seek a writ of mandamus "to compel the board of county

commissioners to perform its duties under this section." The Board of County Commissioners in

this case approved the annexation of territory lying within Butler Township, Montgomery

County, without finding that all required conditions had been met (as discussed in Proposition of

Law No. 2). The Butler Township Board of Trustees sought a writ of mandamus to compel the

board of commissioners to perform its duties under R.C. 709.023.

The court below ruled that the Township was not "any party" and, therefore, lacked

standing. (Opinion, p. 12). The court specifically ruled, "only the property owner has any

recourse from a decision of the board of county commissioners under R.C. 709.023, and that is

only in the case where the petition is denied." (Opinion, p. 13).1 Pursuant to the court's

reasoning, a board of trustees of the township in which annexation territory lies, can never

challenge a board of county commissioners' approval of a R.C. 709.023 annexation-no matter

how blatantly unlawful the petition or the board's approval. The decision was in error and must

be reversed.

1 The Township had also sought a declaratory judgment and a preliminary injunction, which the
court rejected. These claims are not a subject of this appeal.
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The court below acknowledged that there is no statutory definition of "party" for

purposes of R.C. 709.023. It went on to find a definition elsewhere: "Looking at R.C.

709.021(D), we find that the legislature has defined `party' as: `the municipal corporation to

which annexation is proposed, each township any portion of which is included with the territory

proposed for annexation, and the agent for the petifioners."' This R.C. 709.021 definition

applies only to R.C. 709.022 and 709.024. But the court opined, "Surely, the omission of this

definition from R.C. 709.023 was deemed significant by the General Assembly. (Opinion, pp. 8-

9). This reasoning is weak indeed. The "significance" is not explained. If the court was saying

that since a township and municipality are included in the definition of owners for other sections,

then they cannot be parties for purposes of R.C. 709.023, which has no definition, then one must

wonder how the colut can justify finding an annexation petitioner (the owner) to be a party when

the petitioner too is included in other sections but not in R.C. 709.023. Had the General

Assembly intended that only an owner could seek a writ of mandamus, it could have used the

language "any party," as opposed to "the owner" or "any owner."

Words used in a statute are to be given their plain and ordinary meaning, unless the

legislative intent indicates otherwise. Lake County National Bank v. Kosydar (1973), 36 Ohio

St.2d 189, 305 N.E.2d 799; In re Appropriation for Hwy. Purposes (1969), 18 Ohio St.2d 214,

249 N.E.2d 48. The first definition of "party" in Black's Law Dictionary's, 5th Ed., is, "A person

concerned or having or taking part in any affair, matter, transaction or proceeding, considered

individually." The Township fits these definitions. 2 This principle of statutory construction was

ignored by the court below.

2 Other Black's if it finds that each of the conditions specified in division (E) of this section has
been met, definitions, such as the one relied upon by the court below, define party in the sense of
a party to a lawsuit, once a lawsuit has been filed, which is not what the issue is here. No one
disputes that the Township is a "party" in this litigation. The question is whether it was a "party"
in the proceedings who could bring this action.
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R.C. 709.023 provides the key to unlocking the question of what "any party" means.

When a R.C. 709.023 annexation petition is filed, the agent for the annexation petitioners must

serve a notice of filing upon the township in which the annexation territory lies and the

municipality to which annexation is sought (709.023(B)). Both the township and the

municipality may issue a resolution consenting or objecting to the proposed annexation (R.C.

709.023(D)). If the township passes a resolution of objection and files it with the Board of

County Commissioners, as it did in this case, then the county commissioners cannot simply grant

the annexation (R.C. 709.023(D)). Rather, it must meet to review the petition to determine if

each of the required conditions has been met. (R.C. 709.023(E)). A township is certainly a

"party," when applying the plain and ordinary meaning of the word. There being no definition of

the term "party" in R.C. 709.023, there is no basis to conclude that only the signing owner is a

party as used in R.C. 709.023(G).

It is clear from the language of the statute that, because there are specific conditions to

such an annexation, the legislature intended a remedy to keep a board of county commissioners

from approving an annexation petition that does not meet the requirements of R.C. 709.023. One

of the "duties under this section" is to approve only those annexations that meet the seven

conditions. In ruling that a mandamus can be sought "only in the case where the petition is

denied," and only by an owner, the court has interpreted "any party" in a way that limits the

"duties under this section" to simply approving the annexation.

The outcome of this ruling contravenes the General Assembly's statutory scheme. To use

an example, suppose a board accepted for filing and was processing under R.C. 709.023(E) a

petition seeking the annexation of 700 acres. R.C. 709.023 very specifically provides that only

petitions that contain 500 or fewer acres of territory can be filed and granted pursuant to R.C.

709.023. Certainly the owner seeking annexation would not seek mandamus regarding such an
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annexation. Thus, while a board of county commissioner has a "duty" to reject the annexation,

there is no recourse whatsoever if it does not. The "duty" becomes merely a request.

Suppose a board of county commissioners had accepted for filing and was processing

under R.C. 709.023 a petition this is not contiguous - a condition required of all annexations.

R.C. 709.02. Who would seek the writ to compel the board of county commissioners to perform

its duties under this section"-to reject the clearly unlawful annexation? Again, certainly not the

owners who, after all, filed the non-compliant petition. Only the other parties to the process

would have any interest in doing so. Courts must constiue statutes to avoid unreasonable or

absurd results. See State ex reL Mason v. State Emp. Relations Bd. (Franklin Cty. 1999), 133

Ohio App.3d 213, 219, 727 N.E.2d 181, 185. The court's definition of "party" would have an

unreasonable or absurd result.

The court below opines that, "Surely, the omission of the definition from R.C. 709.023

was deemed significant by the General Assembly." But, more likely, surely the General

Assembly's inclusion of a mandamus remedy was to assure that boards of county commissioners

could not wrongly approve, with no possible oversight, R.C. 709.023 petitions that do not meet

the statutory criteria. Only if parties with a clear interest, and statutory role, in the annexation-

including the townsliip and the city-can seek the writ-under the limited circumstances in the

context of R.C. 709.023-can there be such an assurance. That assurance would be lost were

mandamus available to only the signing owners.

In rejecting a township's right to seek a declaratory judgment in conjunction with a R.C.

709.023 appeal, the Fifth District Court of Appeals, in Washington Twp. Bd. of Trustees v. City

of Mansfeld City Council, Richland App. Nos. 03CA85, 03CA97, 2004-Ohio-4299, noted that a

township does have standing to bring a mandamus action under R.C. 709.023(G):

Once the board of county commissioners approves the petition for annexation, the
Revised Code provides no other means for a township to challenge the annexation
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except that a township may file a writ of mandamus to compel the board of
county commissioners to perform its duties. See R.C. 709.023(G).

Id. at ¶32, emphasis added. This is the only other court of appeals of which Appellant is aware

to have spoken on the issue of a township's standing-and come down on the side of giving

meaning to the term "any party."

The ruling below, which would result in only owners being "parties" for purposes of

filing a mandamus action pursuant to the R.C. 709.023(G), and only when there has been a

denial of a petition, must be rejected. This outcome is without statutory or any other support.

Were this ruling to be affirmed, blatantly unlawful annexations could be approved with

absolutely no possibility of challenge. And issues of statutory interpretation could be raised

without there being any means of court review-unless raised by an owner. The territory sought

to be annexed in this case is in Butler Township, and the Township Board of Trustees is a proper

party, to assure that a board of county commissioners "perform its duties under this section" and

approve only those annexations that meet the statutory conditions. 3

Appellant's Proposition of Law No. 2: A board of county commissioners
reviewing an annexation petition filed pursuant to R.C. 709.023 has a clear
legal duty under the statute to make a finding in its resolution approving the
annexation that all seven conditions required for annexation, set forth in
R.C. 709.023(E), have been met.

A petition filed under R.C. 709.023 can be approved by a board of county commissioners

only "if it finds that each of the conditions specified in division (E) of this section has been

met." R.C. 709.023(F). Those conditions are as follows:

(1) The petition meets all the requirements set forth in, and was filed in the
manner provided in, section 709.021 of the Revised Code.

3 Also to be rejected is the reasoning of the court below that, even assuming the Township meets
the definition of "party," it could not prevail in a mandamus action because R.C. 709.023(D),
which permits a township to file an objection to an annexation, provides the township with a
plain and adequate remedy in the ordinary course of law.
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(2) The persons who signed the petition are owners of the real estate located in
the territory proposed for annexation and constitute all of the owners of real
estate in that territory.

(3) The territory proposed for annexation does not exceed five hundred acres.

(4) The territory proposed for annexation shares a contiguous boundary with the
municipal corporation to which annexation is proposed for a continuous
length of at least five per cent of the perimeter of the territory proposed for
annexation.

(5) The annexation will not create an unincorporated area of the township that is
completely surrounded by the territory proposed for annexation.

(6) The municipal corporation to which annexation is proposed has agreed to
provide to the territory proposed for annexation the services specified in the
relevant ordinance or resolution adopted under division (C) of this section.

(7) If a street or highway will be divided or segmented by the boundary line
between the township and the municipal corporation as to create a road
maintenance problem, the municipal corporation to which annexation is
proposed has agreed as a condition of the annexation to assume the
maintenance of that street or highway or to otherwise correct the problem. As
used in this section, "street" or "highway" has the same meaning as in
section 4511.01 of the Revised Code.

The court below ruled that the assignment of error that raised this issue "is moot," but it

went on to "address it briefly." Opinion, p. 12. Relying solely upon Lawrence Twp. Board of

Trustees v. Canal Fulton, Stark App. No. 2007CA00308, 2008-Ohio-2690, the court said it

agreed with that court that boards of county commissioners did not need to find that all of the

conditions for a R.C. 709.023 annexation had been met in order to approve the annexation.

In fact, Lawrence does not support the ruling of the court below. The board of county

commissioners' resolution at issue in the Lawrence case stated, "WHEREAS, The Board***has

determined that the petition for annexation meets all of the conditions for Type 2 Annexations as

outlined in ORC 709.023(E) ***." Id. at para. 28. The Lawrence appeals court relied upon this

language in rejecting the township's argument that the board had not fulfilled its duties:
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The Stark County Board specifically stated it "has determined" that the
annexation petition meets all of the conditions as outlined in R.C. 709.023(E).
We find this language to be sufficient to fulfill the statutory duty of the Stark
County Board under R.C. 709.023.

Id. at ¶30. The Lawrence court did not conclude, as the court below did, that a board of county

commissioners could fulfill its statutory duty by merely stating with specificity that it had found

that six of the statutory conditions had been met and then being silent as to the seventh condition,

not even stating, as the Stark County Board had, that all conditions had been met.

In fact, the Lawrence decision is apropos to this appeal in a more significant way, which

favors the Township's position. That court's ruling on the extent of the county commissioners'

duty was possible only because a township had filed a petition for a writ of mandamus. The court

did not dismiss the petition on the ground the township had no standing, and therefore was able

to reach the merits of this unresolved legal issue.

Since a board of county commissioners speaks through its resolutions, if the board does

not, at the very least, state in its resolution of approval that all seven statutory conditions have

been met, the public could never determine if, in fact, the board had followed the dictates of the

statute to find "that each of the conditions specified in division (E) of this section has been met."

It is even more problematic on the facts in this appeal, where the board specifically found that

the first six conditions had been met. And then stated nothing about the seventh. Utilizing the

legal principle that the expression of one is the exclusion of another, the only reasonable

conclusion to be drawn from the resolution is that the board did not find that the seventh

condition-the very one that had been the subject of a formal objection-had been met. The

public should not have to assume that the seventh condition was met.

CONCLUSION

If the only "party" to have standing to "seek a writ of mandamus to compel a board of

county commissioners to perform its duties" under R.C. 709.023 is an annexing owner, and if a

14



mandamus can be sought by an owner only where the petition is denied - as ruled by the court

below - then there will be absolutely no means by which an annexations that is unlawfully

approved - no matter how blatantly unlawful - can be reviewed or overturned. There will be no

means by which any issues of interpretation or other legal issues arising out of R.C. 709.023-

unless they are of interest to the owner-will ever receive court review. The decision of the

court below on the question of standing is not supported by the language of the statute, by the

overall statutory scheme for annexations, by logic, or by public policy and should be reversed.

Likewise, the court's holding that requires the public to presume that a board of county

commissioners has found that an annexation petition meets all of the statutory requirements for a

R.C. 709.023 annexation should be reversed.

Relator-Appellant Butler Township Board of Trustees urges this Court to accept

jurisdiction over this appeal so that it can rule upon the important issues raised herein.

pect4ly submitted,

NEWHOUSE, PROPHATER, LETCHER
& MOOTS, LLC
5025 Arlington Centre Blvd., Suite 400
Columbus, OH 43220
Telephone: 614-255-5441
Facsimile: 614-255-5446

anda L. Carter 02 45

Counsel for Relator-Appellant
Butler Township Board of Trustees
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Relator- Appellant

V,

MONTGOMERY COUNTY BOARD OF
COUNTY G9MN3ISSlONERS, ET Ata.

Re5po13ftBritB-Appel l a e s

C.A. CASE NC7. 22664

T. C, NO. 2008-CV-0009

FINAL Ef+ITRY

Pursuarst to ihe opinbn of this cnurt rendered on thei2th day of

December , 2008, the judgment of the trial court is affirmed,
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WALTERS, J. (by assignment)

Reiator-App®Ilant, Butier Township Board of Trustees, appeais from the judgment

of the Mantgamerg County Common Pleas Court in favor of Rsspondents-Appeilees,

Montgomery Cnunty Baard of County Gpmmissioners, et aI„ which dismissed Butler

Township's complaint for a writ of mandamus, declaratory relief, and Injunctive relief.

t3utler Township sets forth four assignments of error claiming that the triaW court

erred In determining that the township was not a party to an expedited type 11 annexation,

which had standing to bring a mandamus action; that the trial oaurt erred in deterrmin3ng

that the County Commissiarrens had no duty to make af6irmative findings prkor to grant+ng

the annexation; thatthe trial caurten'ed in denying ButlerTownship a preliminary injunctron

to preserve the status quo and denying its motion to amend the wmplaint on the grounds

that it was moot.

Because we d&terraSRrse that the trial court properly dismissed Butler Township's

mandamus and declaratory judgment action on the ground of standir5g, and because the

other Issues are therefore moot, we affirm the judgment appealed frnm.

t7n C,7ctoE]er 31,2007, waterwheel Farms, InO., (hrough Its agent, Joseph P. Ntaore,

filed a petition to annex 78.489 acres of property, located in Butler Tawnship, to the City

of Union. This petition was flied pursuantto R.C. 709,027, 709.023, as an expedited type

11 annexation.

This was the second attempt by Waterwheal to ann®x this property to the City of

Union. In 2004, Watenvheel filed a similar petition to annea this same property, but

inciuded in the petition a portion of Jacfsstin Road (along with the berm, shoulder, and

ether incidentals of the right of way) that does nat abut waterwheet's properky. !n that

TH[? COURT S3F+6PPLALS O5 cEIEC+
SIRi;oNT) hl*PEL[A'rG t?15fRIC7
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case, Butler Township filed objections to the proposed annexation on the basis that all of

the praparty owners had not consented to the annexation, The praperty owners referred

to in tiie objection were a number of landowners whose propert'ies adjoin Jackson Road

and who were the fee-simple owners (up to the centedine of the road) of the property over

which the roadway passes, subject to an easement for the right of way. The County

Comrnisstoners granted the petition to annex, finding that all of the property owners had

joined inthepettfion. Adedat'atolyjudgrnentactionwasthenfiledbythetawnshipandthe

property owners. U3timateiy, the Ohio Supreme Court det[°-rmined that "for purposes of

R.G. 709.62(E), when annexation of a roadway into a municipality is sought, landholders

who own the property over which a rcradway easement exists are'owners' af the roadwtty

and therefore must be included in deterrrtining the number of nwners needed to sign the

annexation petition." Stateax ref. Sut1¢rTvvp. 8d. ot'7rustees v. tY9on#gotraerytCfy. Bd. of

Commrs., 412 Ohio St,3d 262, 2006-Oh6o-6411, 147.

The petition tiCed herein excluded the 1.351 acres of roadway, and was signed by

the oniy owner of the real estate sought to be annexed. After the filing of the petition,

43utier Township again tiled a resolutiran with the Board of County tommissioners,

objecting to the new petition on the basis that the annexation did not ccmpiy with the

seventh condition of annexation, set forth in R.C. 709.023(E)(7). The bas3s for this

objection was that the township claimed that the annexation of property ad]aeent to the

unannexed porfuan of Jackson Road would cause roed maintenance problems since the

township and the city had notentered into an agreement regarding the maintenance of that

portion of the roadway. However, prior to the action of the Board of County

'w•ornrnissioners, the City of Union adopted a resolution, pursuaflt to R.C. 7179.023(C)

THE COURT OF APPEALS OF OHIO
SECOND APPELCATE DiSTRICT

http://www.clerk.co.montgomery.oh.us/pro/ 1/26/2009



Montgomery County PRO V2 Page 4 of 15

4

stating if and to any extent any maintenance probtem was created by the annexation, the

crty would "assume the maintenance of those portions of Jackson Road far which a

maintenanee problem was caused by ttse annexation or tc otherwise correct the probiem"

On December 11, 2007, the Board of County Gommissioners apprnved the

annexation petition by Resolution hlurnberfl7-2956.

Subsequently, B utler T4wn;thip fited acomplai nt for a writ of mandamus, declaratory

judgment and injuncdv® relief. ThetriztlGourt granted a motion todismiss flled isythe City

of flnlon. The trial court, determining that Butler Township was not a party to the

annexation under ii,C. 709.023, found that R had no standing to bring the wlthin action.

The trial ccaurtfurtherfound that even if the Township had standing to bring the mandamus

action, itwould have granted the respandents' motion fr}r judgment cn the pleadings as the

Ctinditlon that the township raised was not implicated since the roadvuay was not divided

or seg me nted by the boundary line of the annexation.

From this decision, Butler Township has appealed, setting forth four assignments

of error for our revfew.

"First Rssignment of Error

"The court below erred in holding that a township in which territory sought to be

annexed lies cannot be cansidered'any pa€ty,' pursuarrtto Ft.G.7Q9.923(G). thereby giving

it standing to bring a mand0mus action to compel the board cf county commissioners to

perform its duties under R.C. 708.923 '

"Standing is a threshold test that, if s&tisfied, permits the court to go on to decide

whether the plaintiff has a good cause of action, and whether the relief sought can or

should be granted to plaintiff." Tiernanrr v. llniv, oa'Cincirrna[i (t998), 127 (?hio App,3d

TtiH (:t1t1RT 0P AT'Pt?nLS OF 01110
YkC:C7NP APPEt.r,l+'rV r)1STRLC:T
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312, 325, 712 IU,E.2d 1258_ Lack of standing chaHenges the capacity of a party to bring-- ----- - --- - -- -- --

an action, not the subject matter jurisdiction of the court. State ex re1. Ralkers, lnc, v.

ZiquorCorrfrol Comm., Franklin App.. No. 04AP-779, 2004-Ohio-6606, 1133. When an

appellate oourt is presented with a standing issue, it is generally a question of law, and we

therefore apply a de novo standard of review. See Cleveland Elec. Ittumineting. Co, v.

Pub, t}ttt. Comm. (1386), 76 Ohio St.3d 521, 523,668 N.E.2d 889..

ButPer7own ship points to R. C. 709.028(G), which provides that "any partqf' can seek

a writ of mandamus "to compel the ttoard of cnunty cammissioners to perfarm its duties

under this section" The townshipther3 a rgues that it is a party because the statute permits

the township to file objections to the annexation, and because If the township ks not

considered a party for purposes of mandamus, then it has no recourse for an adverse

ruling on its objections.

The respondents argue thatthe GeneralAssembly specifically determined that only

the petitionsrs were to be parties for the purposes of mandamus under an expedited type

tl annexation. They point tu the two crthertypes of expedaed annexation prraceedings, type

!(R,C. 709.022) and type III (R.C. 7(79.024}, which both spectficaily prov" ide t.hat townships

and municipal corporations, as well as the pet€tioners, are "parties." In the expedited type

11 proceedings (RC. 709.023) there is no sr^iecific inclusion of the township and the

municipal corprtration wifhin the definition of parties.

Ttie tr9al court, apptyrng the statutory interpretatiorr principle of expressio urtius est

exclvsra afterius (the expression of one thing is the exdusion of another), determinecB that

the legsslature's exclusion of I:t.C. 709.023from the definit8on of a"party" as including the

township and the municipal corporation meant that that definition did not apply to R.C.

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DI3TRICT
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709.023. The trial court then dismissed the action because it found thet Butier Township

lacked standing to bring the action.

in Lawrence T[vp., Stark C[y., tTyar`o, Bd, of Twp. Trusfees v. CFanaf Fultc7n, Starlt

App, No. 2007 CA 00010, 2007-Ghio-6115, 1121, the Fifth District, discussing a similar

issue pointed out that "[mjanlfestly, townships are creatures of statute and have no

inherent prrver. They, like the Zotting Board of P.ppeals, as creatures of statute, have only

those pqwers expressly authorized or necessarily implied from the expressed grant of

statutory power and the mode prescribed for the exercise af that power is ]ts.eif the limit

upon that power." (citing Arresricsn 5arrtf & GraveJ, trrc, v. Fuller (Mar, 16, 1987), Stark

App. Nos. GA-6952, CA-7067.)

In State exrell. 4verhrriserBrtifflera, L.Y..C. v. CfarkC4y. Bd oFComrfms„ 174 Ohio

App.3d 631, 2007-C?hio-7230, ¶ 5, we pointed out that'°[A]nnexation is strictiy a statutory

prptxess," (quoting ln re Fretttion ta Anrrex 320 Acros tb S. Lebertort (1992), 84 Ohio St.3d

585,591,597N.E.2d463,1892-t.7hio-134}. Ccrnsequently,theproceduresforannexation

and for challenging an annexatlon musl; be provided by the General Assembly. Id.

'Since 2001, R.C. Chapter 709 has provided fvur procedures #cr the annexation of

prapefty. 2000 Am,Sub.S,B. No. 5('Senat!a Bill 5'), Three of those proc?eduras aris

expediied prracedures that may be used when all of the Uwners of property within the

annexatidn territcry sign the petition for annexatian. See ft.C. 709,021, 749.A22, 708_623,

and 709.024. Under each of these proceduresr the owners of real estate contiguous to a

municipal corporation may petitlon for annexation to that municipal eorporation. R.C.

749.02(A)." State ex rel, Huttes Twp. Bd. of Trustees v. Montgomery Cty. 8d, of W.

Comrnrs.,162 Ohio Ikpp.3d 394,833 N.E.2d 788, 2005-Chio-3872,19, affirmed by State

Tf16t CC31SRT pV APVC!A[.S ©r+ 01110
S[iCUriD APPISLLArR! r71srRICT
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ex rel. Belt,fer Twp_, 112 Ohio St.3d 262, 858 id. E,2d 1193, 2006d?hio•6411,

The frrst, established by iR.C, 709.022, commonly called an expedited type I

annexatian, appiies wrhen "all parties," including the township and the munieipality, agree

to the annexation of the property and they all execute a written annexation agreement.

The second, estabiishad by R.C. 709.023, ia commonly called an expedited type II

annexation and applies when the property to be annexed to the municipality will remain

within the township despite the annexation. The third type of special annexation,

established by R.G. 709.024, is commonly called an expedited type III annexation, and it

applies when the property to be annexed has been certified as "a significant economic

development project." See State ex rel. Sutler 7'wp,; 112 Qhio St.3d 262, ¶ S.

R.C. 706.07, which authorizes appeals under R.C. Chapter 2506, does not apply

to any of the expedited annexations. R.C. 709.021(C). Rather, each of the expedited

procedures hxs apeciFc provisions limiting challenges to decisians by the board of county

eommissioners.

In an expedited type I annexation, R.C. 709.022(B) provides ;"CSwners who sign a

petition requesting that the specia6 procedure in this section be fotlouved expressly waive

their right to appeal any action taken by the board of county nommissioners under this

section. There is no appeal from the board's decision under this section in law or in

equity."

As for expedited type III annexat'rons, R.C. 709.024(D) provides: "If all parties to

the annexation proceedings consent to the proposed annexatiQn, a hearing shall not be

held, and the board, at its next regular session, shall enter upon its Journat a#esolution

grantrng the annexation . There is no appeal in law or in equity from the board's entry of

THE COURT OF APPEALS OP OHIO
SECOND APPELLATE DISTRICT
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a resvlution under this dlvlsien: " hEovmver. "ja]n ownerwho signed the petition may appeal

a decision of the board of county c4mmissioners denying the proposed annexation under

sect€on 70$.07 of the Revised Gode," R.G. 709.024(G). "No other person has standing

to appeal the board's decasion in law or in equity. If the board grants the annexation, there

shall be no appeal in law or in equity." id.

The owners who sign a petition for an expedited type I I annexation also "expressly

waive their right to appeal in law or equity from the board of county commissioners' entry

of any resolution under this seCtion," R.C. 709.023(A)_ They also waive any rights "to sue

on any issue relating to a municipal corporaticrn rertuiring a buffer as provided in this

sk;ctiqn" and "to seek a variance that would retieve or exempt them from that buHer

requirement" IId. R,G.70g_fl23(G)furtherprovldes: "if a petition is granted underdivision

(Li) or (F) of this section, the clerk af the board of county ctsmm'issioners shall proceed as

prpvtded in division (G)(1) of sectltsn 709.033 of ihe Revised Code, except that no

recording or hearing exhibits woutd be involved. There is no appeal in law or equity from

the board's entry of any resolution under this section, but any party may seek a writ of

mandamus to compel the board of county commissioners to perform its duties underthis

section."

While R.C. 709.023 expresses that any "party" may seek a tn+rit of mandamus to

compel the board of county commiss'mners to perform its duties underthis section, it does

not defne party. Looking at R.C_ 709_021(0), we find that the legislature has defined

"parly" as: "the municipal oerporation to which annetration is proposed, each township any

per€ien of which is included wtthin the territM proposed for annexatian, and the agent for

the petit+oners." However, R.C. 709.021 speclfca{ly provides that that deflnifion is only

THE COURT OF APPEALS OF rYN]L7
SECOND APPELLATE DISTRICT
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applicable to RG. 709.022 and 708.024. Surely, the omission of this definition fram R.G.

709.029 was deemed significant by the Gen$rat Assembly.

Biack's Law Dlctionary, Bth Ed. defines "party" in thetoiiowing terms: "[a] party is a

technical word having a precise meaning in legal parlance; it refers to those by or against

whom a legal suit is brought, whather in law or in equity, the party plaintiff or defendant,

whether composed of one or more individuals arrd whether natural or legal persons; afl

others who may be affectesd by the srait, indrrectty orevrtseguerrtly, ere persons inferested

but not parlles." (emphasis suppEied) While an annexation proceeding is not, in striet

legal terms, a legal suit, It is a legal proceeding brought by and in the name of the

petitionefs only, and before the board of county comrnissioners. And, while a board of

township trustees or a municipal ccrrporation may be interested persons, they are not, by

general definition, "parties" to an annexation proceeding.

What is significant in attempting to reconcile the appellate rights applicable to all

three of these expedited annexation proceedings, is that in all three, ihe statutory scheme

sets fa.rth specific requirements, and Ftthose requirements are met, then the action by the

board of county commissioners is merely ministerial and not discfetionary.

Furthermore, in all three proceedings, all of the owners of the land to be annexed

must agree and participate in the petition proeess. In all three praeeedings, the munlcipal

oorpor.tHon to which the land is to be annexed must indicate their consent by the filing of

a resoluiion or ordinance indicating what services it wiCi provide to the annexed land. In a

type I proaeeding, the township must indicate their consent by approving an annexation

agreemer t or a cooperative economic development agraement; In both type II and type Iil

proceedings, the land annexed is not wRhdrawn from the township, and ihe township

THE CotYA7 OF APf'EALS OF Onlu
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ra no economic detriment by the approvaf of the annexation.

Finally, in all three proceedings„ it is contemplated that there is only very narrowly

limited appeal, it any, from the board's aotion_ In R.C_ 709.022(B), it is provided that

"[t]here is no appeaf from the baard's decision under this section in law or in ectuity." In

R.0. 709.023(G), it is provided that "[t]here is no appeal in law or equity from the board's

entry of any resolution under this sectlan, but any party may seek a writ ot mandamus to

compel the board qf county commissioners to perform its duties under thls section." And,

in R,G. 709.024(G), it is pravided that "[a]n mner who signed the petition may appeal a

decision of the bnard of county commissioners denying the proposed annraxafion under

secfion 709.07 of the Revised Code. No other person has stwding to appeal the board's

decision in laov or in equity. If the board grants the annexation, there shall be no appeal

in law or in equity."

If we were tq construe the Butler Township Trustees as a party to this expedited

e It annexation, such as to give them standing to contest the granting ©f the application,

would be extending to them a greater right than they would have under either a type

I or a type Ill expedited annexation, where the legislature has express[y chasen to de6ne

them as parties. And, i(we were to find that the township has the right io file a declaratory

judgment actlan. the township's rights would be greater than the affected praperty owners.

in none ofthese expedited proceedings is itcanitemplated tar provided that any person has

the standing to contest the grant of an annexation petitaon that meets the statutory criter'ra.

finally, cansistent henewith, we deterrnine that the township lacks standing to file

a declaratory judgmant action herein as weil. This very issue was litigated in GYasryington

Twp. Bcl. of Ttustees v. Mansfrefd City Council, Richland App. Nos. 03 CA 85 and 03 CA

THE C{SFtk7 OP.APPF.AL6 OF OHrQ
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-- - - -------- -

97,2001•4hia-4299. WeagreewiththeanatysisanddispasltiDnofthisissuetherein. The

Fifth District Court of Appeals reasoned that because townships are creatures of statute

and they have no inherent powers, and 4ecause "' "IW]here the law provides a statutory

scheme for review of an issue, injunction or declaratory action does not lie outside of that

scheme. "" [fheretore] [A]II of the trustees' rights and claims are timited to the statutory

scheme for annexation tontained in Title VII of th® Revised Code."' Id. at IU U, quating

Viotef Twp. 8c1, of Twp. Trustees v. CityotPickeringtoR, Fairrield App. No.02-CA-41, 2003-

Ohfo-846.

And, even assumfn0, argtiendo, that But&erTownsh.ip does meetthedefinition ofa

"party" for purposes of R.C. 709.023(G), and therefore has standing to fWe a mandamus

action, we note that a relator seeking a writ of mandamus must demonstrate: "(1) fhat he

has a dear legal [ight to the relief prayed for, (2) that respondents are under a clear legal

duty to perform the acts, and (3) that relator has no plain and adequate remedy in the

ordinary r.aurse tifthg law," State ex ref. 8eryer!<- mcmpnagle (1983),6 Ohio $t.3d 26, 29,

451 N.E.2d 226, citing Skafe ex tet, Hel#erv. Milter(1980), 61 Ohio $t.2d 6, 399 N.E.2d 66,

paragraph one of the syllabus.

In tafvrettce Twp., Stark Cty., Ohio, 8d. of 7'wp. Trustees v. Csnad Fuatan, supre,

at¶22, the Fifth District Court of +4ppeals determined that R.C_ 709.023{D), permi9ting the

township to file an objection to the annexation, provided them with a plain and adequate

remedy in the ordinary course of law. Additionally, the trial court herein determined that

8utler Township did not have a dear legal right to the relief sought, and that the

Montgomery Courity Board of Commisstaners did not have a clear legal duty to deny the

petifion because no street or highway was divided or segmented, and because in spite of

TrlFa C01)R'C D1-' AI'i'1:A1.S OF U1i7U
SFCpNb APpYI_I,A'ri'i p987RrCa
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that, the City of Union had passed a resolution requirirrg it to assume any required

maintenance for the roadway in question if a problem existed. This fmding was based

upon uncxantrovarted bvidence.

For ihese reasons, the first assignment of error is overruled,

"8eoond Assignment of Error

"The court below erred in holding thatthe board of county commissioners reviewing

the annexation did nnt have a clear legal duly to address one of the required elements,

specifically, R.C, 709, t)23(E:){7}, unless It found that the sptitting of highways caused by the

proposed annexation would cause a maintenance prablem, when there is no evidence in

the record as to whether the board did or did not make such a flnding."

Based upon our resotution of the first assignmentof error, this assignment of error

is moot. Pfonetheless, we will atfdrass it br9efly. This is the issue rdised in Butler

Township's request for declaratory judgment.

Recently, the Fifth 9?istrict Court of Appeals, addressing this identical question,

determined that R_C. 769.028(E) and (F) do not require the Board of County

t;ommissfaners to make express findings that analyze how all seven conditions in R.C.

709.023(E) have been met. The statute only requiresthe Commissioners to ident°ify, and

not to thoroughly explain andlor discuss, the condltions that have nrot been met when a

petition has been denied. lawrence 'iwp, 8d of TrusPaes u. Canal Fulton, Stark App. No.

2047GA00308, 2008-Ohio-2690, at¶ti 18-16.

We agree with this conclusion as it is consistent w+th a clear reading of the statute-

We agree with the Fifth Uistriot that it is consistent with the "]rsngstanding cammw7n taw that

individual property owners are entitted to the free alienation of their property if specific

TfIL C[SUA7't7F AYVFiA1.S OF OH1rJ
SECOND APPFLLAT6llISTYt6C^F
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conditions are met " Id. at "[j 19. We also find that h Is r.ensistent with our determination

that only the property owner has any recourse frrrm a deeision of the board of county

commissioners under R.C. 709.023, and that is only In the case where the petition is

denied. If the petitlon is denied, the property owrver is entitiad to knrnw upan uvhich ground

a petition is denied, which aids in the exercise of his mandamus remedy.

The second assignment of orror is overruled.

"Third }Issignment of ErrQr

"The court below erred in denying Relator a preliminary injunction in crder to

maintain the status quo and avoid the claims before Itfrom becoming moot on the grounds

that RelatorT©wnship could not prevail on its substantive claims."

Based upon our determination of the first and second assignments of error, the

s raised in this assignment of error are also moot. If, as we have found, the Butler

Tovrrrship'Frustees do not have standing to seek mandamus, and if they are not entitled

to the decEaratoryjudgment that they seek, then they hav'e no basis upon which to ask for

a preiiminery injunction. When a court determines that an action must fzil for lack of

standing, there is nothing left for the court to do, but to dismiss the action. The trial caurt

has no further authority to grant any relief sought by any party. Sninsw+ck tlitts Tuvp, v.

Cleveland, Medina App. Pio. 06CA9tT95-M, 2007-Qh+o-2560.

Additiona9ly, in ruling on a motion for preliminary injunction, a trial court must

considerwhether (1) the rnaving party has shown a substantaai likeilhood that he or she wiil

prevail on the medts of the undedying substantive r,iaim; (2) the moving party will suffer

Irreparable harm if theinjuneticn is not granted; (3) issuance of the injunctionwHl not harm

third parties: and, (4) the public interest would be served by issuing the preliminary

TBifi COURT OF APPEALS QF 0711Q
SECOND AFeE(d.A'rB E31s'Fkkir
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injunction. 3irroffv. Ohio Parrrrat'rsnte Med. Group, Inc., 146 Ohio App.3d 732, 7+31, 767

tJ.E,2d 1251, 2001-Ohio-41dS, 11[10.

Therefore, the purpose of a preliminary injunction is to preserve tfie status quo of

the parties pending a decision on the merits. L7unkstmen Y. Cincinnafi Hengsds, tn c.,158

Ohio App,3d 604, 821 N.rz.2d 198, 2004-CYh?o-6425. The party seeking the preliminary

injunctian must eatabGeh each of the elements by clear and convlnofng evidenoe.

1langarard 7'rartsp. Sys., Inc. v, Edwards Transfar & S#crage Co., Gen. ?uommothties Dfv.

(1998),109 Ohio App.3d 786, 790, 673 N.8.2d 1$2.

The decision whetherto grant ordeny knjunctive relief is within the trial court's sound

discretion and its decision will not be disturbed on appeal absent a clear abuse thereof.

Danrs Ctarkco LarroWlP Co, u- Glark C[y. Sotid 14+'aste aYTgt. ttis►., 73 Ohio St.3d 590, 604,

653 H.E.2d 646,1996-Ohio-341.

Because the triai court had already determined that Butler Township could not

prevaii upon the mefits, and beca use tt7at decision is in accord with our determination as

to the second assignment ot error, the trial court's denial of the preliminary injunction was

not an abuse of discretion.

The third assignment of error is overruled.

"Fourth Assignment of Error

'The court below erred In finding that Relator's motion to amend the complaint to

change the caption frcam 'City Council' to `03ty' on the ground that the motion was moot.'

Finally, because the township's complaint was dismissed on other grounds, which

we have su5tained, the arnendment of the complaint, even though it would have been

othenulse proper, wautd have been a vain act, which the courtwili not require, it is wetl I

THE GOL7iBT OF APPEALS f}F 01160
$HCQHD APPT+.L[.ATrs D[STh1C_T
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aceepted that the law will not require a vain act. Gerhvtd v. Papathanasian (1936), 134

Ohio St. 342, 199 N.E. 353,

The fawrth assignment o(error is overruled.

HavtrHJ overruled all of Appatiant's assignments uF errer, we affrm the judgment of

the trial caurt.

BROGAN, J. and FAIN, J_, canour

(Hon. Sumner E. walters, retired trom the Third k7iatriat Court of Appeals sitting by
assignment of the Chief JUstioe of the Supreme Court of Ohio),

Copies mailed to:

'u4+anda L. Carter
John A, Cumming
CatherineA, Cunningharn
Hon. Mary Wiseman

THE COUPT OF [•PPEALS OF OHIO
SECOND APPELLATE DISTRICT
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