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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

STATE OF OHIO

Plaintiff-Appellee C.A. CASE NO. 22201

V.

TRACY D. HUNTER

Defendant-Appellant

T.C. NO. 2006 CR 4942

DECISION AND ENTRY

Rendered on the 15th dayof December , 2008.

CARLEY J. INGRAM, Atty. Reg. No. 0020084, Assistant Prosecuting Attorney, 301 W.
Third Street, 5th Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

TRACY D. HUNTER, #548-809, Chillicothe Correctional Institution, 15802 State Route 104
North, P. O. Box 5500, Chillicothe, Ohio 45601

Defendant-Appellant

PER CURIAM:

This matter is before the Court on Tracy Hunter's pro se "Motion for Leave to

Exceed the Required Number of Pages" and "Application for Re-Opening," filed August 29,

2008. In April, 2007, Hunter was convicted of aggravated burglary, in violation of R.C.
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2911.11(A)(2), a felony of the first degree, with an accompanying firearm specification, and

the trial court sentenced Hunter to an aggregate prison term of 11 years. We affirmed the

trial court's decision on Hunter's direct appeal on June 13, 2008, in which Hunter argued

that the trial court erred by allowing the State to use its peremptory challenges to dismiss

the only two African-American jurors from the venire, in violation of Batson v. Kentucky

(1986), 476 U.S. 79, 106 S.Ct. 1712.

"A defendant in a criminal case may apply for reopening of the appeal from the

judgment of conviction and sentence, based on a claim of ineffective assistance of

appellate counsel." App. R. 26(B)(1). "An application for reopening shall contain all of the

following: * * * (d) A sworn statement of the basis for the claim that appellate counsel's

representation was deficient with respect to the assignments of error or arguments raised

pursuant to division (B)(2)(c) of this rule and the manner in which the deficiency

prejudicially affected the outcome of the appeal, which may include citations to applicable

authorities and references to the record; (e) Any parts of the record available to the

applicant and all supplemental affidavits upon which the applicant relies." "An application

for reopening * * * shall not exceed ten pages, exclusive of affidavits and parts of the

record." App. R. 26(B)(4). "An application for reopening shall be granted if there is a

genuine issue as to whether the applicant was deprived of the effective assistance of

counsel on appeal." App. R. 26(B)(5).

"Litigants who choose to proceed pro se are presumed to know the law and correct

procedure, and are held to the same standard as other litigants." Yocum v. Means, Darke

App. No. 1576, 2002-Ohio-3803. A litigant proceeding pro se "cannot expect or demand

special treatment from the judge, who is to sit as an impartial -arbiter." Id. (Internal

THE COURT OF APPEALS OF OHIO
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citations omitted).

Hunter's application is 15 pages long and fails procedurally. App.R. 26(B)(4) does

not provide for extensions of the page limitation set forth therein. Cf. App.R. 19(A).

Hunter's motion to extend the page limit is overruled.

Hunter attached a sworn statement to his application which provides that his

counsel failed to raise additional assignments of error on appeal as directed by Hunter.

Hunter did not provide any part of the transcripts below, and App.R. 26(B)(2)(e) places the

responsibility firmly upon him to provide us with such portions of the record as are available

to him. State v. McNeill (1998), 83 Ohio St.3d 457, 700 N.E.2d 613, 1998-Ohio-38. It is

clear that Hunter is in possession of the transcripts as Hunter's affidavit indicates that he

received trial transcripts from defense counsel, and Hunter specifically cites to the

transcript in his application. Without any additional record of what occurred at trial other

than what is contained in our previous opinion and our appellate file, and absent any

additional information in Hunter's affidavit, Hunter's application fails to support the claim

of ineffective assistance.

Finally, Hunter's primary argument in his Application to Re-Open is that the

testimony of Gary Hand lacked sufficient credibility to support a conviction. The credibility.

of the witnesses and the weight to be given to their testimony are matters for the trier of

facts to resolve. State v. DeHass (196^, 10 Ohio St.2d 230, 231, 227 N.E.2d 212. This

court will not substitute.its judgment for that of the trier of fact on the issue of witness

credibility unless it is patently apparent that the trier of fact lost its way in arriving at its

verdict. State v. Bradley (Oct. 24, 1997), Champaign App. No. 97-CA-03. Given the

deference a reviewing court must accord to the factfinder's assessment of credibility,

THE COURT OF APPEALS OF OHIO
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Hunter's proposed assignments of error based on Hand's "false testimony" lack a

reasonable probability of success. In other words, Hunter has not raised "a genuine issue

as to whether the applicant was deprived of the effective assistance of counsel on appeal."

See Strickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052.

Hunter's application is DENIED.

IT IS SO ORDERED.

Copies mailed to:

Carley J. Ingram
Tracy D. Hunger
Hon. Barbara P. Gorman

wg+GuID
A. BROGAN,

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT


	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19

