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STATE OF OHIO

Appellee

-vs-
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Appellant
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No. 2008-2202
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MEDINA COUNTY COMMON
PLEAS CASE NO. 05CR0235

Now come the Defendants, by and through counsel, and hereby give notice that the Ninth

District Court of Appeals, Medina County, Ohio has denied the Appellant's Motion to Certify a

Conflict, which was entered in this action on December 11, 2008.
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CERTIFICATE OF SERVICE

A true copy of the foregoing, Notice ofDenial, has been served on this 30u' day

of January, 2009, via regular U.S. mail, upon the following:

Dean Holman
Medina County Prosecuting Attorney
Russell Hopkins
Assistant Prosecuting Attorney
75 Public Square
Medina, OH 44256
Phone (330) 723-9536
Fax: (330) 723-9532

Counsel for Appellee

Michael A. Partlow (0037102)
MORGANSTERN, MacADAMS & DeVITO

Counselfor Defendants
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Appellant I JOURNAL ENTRY

Appellant has moved, pursuant to App.R. 25, to certify a conflict between the

judgment in this case, which was journalized on September 29, 2008, and the judgments

of the Courts in State v. Goodell, Lucas App.No. L-05-1262, 2006-Ohio-3386; State v.

Johnson, Butler App.No. CA2005-06-134, 2006-Ohio-1896; and State v. Bradley,

Champaign App.No. 06CA31, 2008-Ohio-720. Appellee has not responded to the

motion.

Article IV, Section 3(B)(4) of the Ohio Constitution requires this Court to certify

the record of the case to the Ohio Supreme Court whenever the "judgment *** is in

conflict with the judgment pronounced upon the same question by any other court of

appeals in the state[.]" "[Tlhe alleged conflict must be on a rule of law -- not facts."

Whitelock v. Gilbane Bldg. Co. (1993), 66 Ohio St. 3d 594, 596.

Appellant has proposed that a conflict exists between the districts on the extent

of the trial court's authority to resentence after a remand based on State v. Foster, 109

Ohio St.3d 1, 2006-Ohio-856. This Court concludes that there is no conflict.

Gunner argues that the Goodell court decided that, on remand, the trial court

could only review the consecutive nature of the defendant's sentences, consistent with

Foster's holding. Factually, these cases are distinguishable. The remand order in
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Goodell specifically limited the trial court's authority to considering whether the

sentences should be imposed consecutively, Goodell at ¶4, while the remand in

Gunner's first appeal ordered the trial court to resentence him. State v. Gunner, 2006-

Ohio-5808, ¶27-28. The conflict Gunner identifies is between this Court's prior

decision and Goodell, not with this Court's recent decision. There is no conflict with

the decision of this Court in Gunner II and Goodell.

Likewise, the conflict Gunner cites in Johnson conaerns this Court's decision in

Gunner I. There is no conflict on the law between Johnson and Gunner H. Finally,

Gunner argues that there is a conflict with the Bradley court's decision regarding the

sentencing package doctrine. The question of whether the trial court improperly used

the sentencing package doctrine was not raised on appeal in this case and, therefore, this

Court did not make a decision on this issue that could conflict with the decision of

another district.

This Court finds that no conflict of law exists. Therefore, the motion to certify a

conflict is denied.

Judge

Concur:
Whitmore, J.
Dickinson, J.
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