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OPINION OF THE COURT

SCIRICA, ChiefJ'udge.

At issue in this antitrust action are the standards a district

court applies when deciding whether to certify a class. We will

vacate the order certifying the class in this case and remand for

proceedings consistent with this opinion.
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In deciding whether to certify a class under Fed, R. Civ.

P, 23, the district court must make whatever.factuai and legal

inquiries are necessary and must consider all relevant evidence

and arguments presented by the parties. See Newton v. Merrill

Lynch, Pierce, Fenner & Smith, lnc., 259 F.3d 154,166,167 (3d

Cir. 2001) (citing Szabo v. Bridgeport Machs., Inc., 249 F.3d

672; 676 (7th Cir. 2001); Martualfor Complex Litigation (Third)

§ 30.1 (1995)). In this appeal, we clarify three key aspects of

olass certification procedure. First, the decision to certify a class

calls for findings by the court, notmerely a "threshold showing"

by a party, that each requirenient of Rule 23 is met. Factual

determinations supporting Rule 23 findings must be made by a

preponderance of the evidence. Second, the court must resolve

all factual or legal disputes relevant to class certification, even

if they overlap with the merits-including disputes touching on

elements of the cause of action, Third, the court's obligation to

consider all relevant evidence and arguments extends to expert

testimony, whather offered by a party seeking class certification

or by a party opposing it.

1.

Purchasers of hydrogen peroxide and related chemical

products brought this antitrust conspiracy action against

chemical manufacturers.' An inorganic liquid, hydrogen

'Named as defendants were Arkema, Inc., Arkema France

S.A., FMC Corp., Degussa Corp., Degussa GmBH, Kemira

Chemicals Canada, Inc., Kemira OYJ, Solvay America, Inc.,
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peroxide is used most prominently as a bleach in the pulp and

paper industry with smaller amounts appearing in chemicals and

laundry products, environmental applications, textiles, and

electronics. Hydrogen peroxide is available in solutions of

different concentrations and grades depending on its intended

use. Major concentrations are 35, 50, and 70 percent. The

grades, roughly in order from least- to most-expensive, are:

standard, food/eosmetic (which must meet FDA standards),

electronic, and propulsion. All defendants sold the standard

grade, but not all defendants sold all other grades. Defendants

sold different amounts of each of the grades. Each grade has

different supply and demand conditions because the grades are

sold to end-users in avariety of industries with different

economic characteristics. According to defendants, thedifferent

grades are not economic substitutes for each other, butplaintiffs

disagree. Prices diverge dramatically aniong grades; electronic

or propulsion grade can be as much as five times more

SolvayCheniicals, Inc., Solvay S.A., EKA Chemicals, Inc.,

Akzo Nobel, Inc,, and Akzo Nobel Chemicals International B. V.

Degussa Corp. and Degussa GmBH are now known as Evonik

Degussa Corp. and Evonik Degussa GmBH, respectively. The

following defendants are no longer participating in this appeal

because plaintiffs voluntarily dismissed them after settlement:

Evonik Degussa Corp., Evonik Degussa GmBH, EKA

Chemicals, Inc., Akzo Nobel, Inc., Akzo Nobel Chemicals

International B.V., Solvay S.A., Solvay America, Inc., and

Solvay Chemicals, Inc.
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expensive than standard grade.

The other two products at issue are sodium percarbonate

and sodium perborate, together known as persalts, which are

granular solids containing hydrogen peroxide used primarily as

detergents. Among the defendants, only Solvay produced and

sold sodium percarbonate in the United States during the class

period. Solvay Chemicals, Degussa Corp., and FMC sold

sodium perborate in the United States during the class period.

Akzo, Arkema, and Kemira did not sell or produce sodium

perborate in the United States during the class period.

After the United States Department of Justice and the

European Commission began investigating possible violations

of the antitrust laws in the hydrogen peroxide industry,2 several

plaintiffs filed class action complaints against producers of

hydrogen peroxide and persalts under § 4 of the Clayton Act, 15

U.S.C. § 15, alleging a conspiracy in restrairit of trade violating

§ 1 of the Sherman Act, 15 U.S.C, § 1. The Judicial Panel on

aEuropean Commission regulators charged eighteen

hydrogen peroxide manufacturers with prioc-fixing on January

31, 2005. In 2006, two defendants in this action, Solvay S,A.

and Akzo Nobel Chemicals International, B. V., agreed to plead

guilty in the United States to price-fixing in the hydrogen

peroxide market for the period July 1, 1998 to December 1,

2001. S olvay also agreed to plead guilty to price-fixing sodium

perborate sold to one customer from June 1, 2000 to December

1, 2001.
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Multidistrict Litigation transferred all cognate federal actions to

the United States District Court for the Eastern District 'of

Pennsylvania, which consolidated the cases. See In re Hydrogen

PeroxideAntitrustLitig., 374 F. Supp. 2d 1345 (J.P.M.L. 2005).

The consolidated amended complaint alleged that during an

eleven-year class' period (January 1, 1994-January 5, 2005)

defendants (1) communicated about prices they would charge,

(2) agreed to charge prices at certain levels, (3) exchanged

information on prices and sales volume, (4) allocated markets

and customers, (5) agreed to reduce production capacity, (6)

nionitored each other, and (7) sold hydrogen peroxide at agreed

prices.

The District Courtdenied defendants' motion to dismiss

the complaint for failure to state a claim. Following extensive

discovery,' plaintiffs moved to cettify a class of direct

purchasers ofhydrogen peroxide, sodium perborate, and sodium

percarbonate, over an eleven-year class period. In support of

class certification, plaintiffs offered the opinion of an

economist. Defendants, opposing class certification, offered the

opinion of a different economist. Defendants separately moved

to exclude the opinion of plaintiffs' economist as unreliable

under Daubera v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.

'Defendants assert, and plaintiffs do not dispute, that they

provided to plaintiffs all available sales transactions and other

market data relevant to how hydrogen peroxide and persalts

were bought and sold during the class period.
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579 (1993). Concluding plaintiffs' expert's opinion was

admissible and supported plaintiffs' motion for class

certification, the District Court certified a class of direct

purchasers ofhydrogen peroxide, sodium perborate, and sodium

perearbonate under Fed. R. Civ. P. 23(b)(3). See In re

Hydrogen Peroxide Antitrust Litig., 240 F.R.D. 163 (E.D. Pa.

2007). The District Court identified seven issues to be tried on

a class-wide basis: (1) whether defendants and others engaged

in a combination and conspiracy to fix, raise, maintain, or

stabilize prices; allocate customers and markets; or control and

restrict output of hydrogen peroxide, sodium perbof•ate, and

sodium percarbonate sold in the United States; (2) the identity

of the participants in the alleged conspiracy; (3) the duration of

the alleged conspiracy and the nature and character of

defendants' acts performed in furtherance of it; (4) the effect of

the alleged conspiracy on the prices of hydrogen peroxide and

persalts during the class period; (5) whether the alieged

conspiracy violated the Sherman Act; (6) whether the activities

alleged in furtherance of the conspiracy or their effect on the

prices of hydrogen peroxide and persalts during the class period

injured named plaintiffs and the other members of the class; and

(7) the proper means of calculating and distributing damages.

The class was defined as:

All persons or entities, including state, local and

municipal government entities (but excluding

defendants, their parents, predecessors,

successors, subsidiaries, and affiliates as well as

9



federal government entities) who purchased

hydrogcn peroxide, sodium perborate, or sodium

percarbonate in the United States, its territories, or

possessions, or from a facility located in the

United States, its territories, or possessions,

directly from any of the defendants, or from any

of their parents, predecessors, successors,

subsidiaries, or affiliates, at any time during the

period from September 14, 1994 to January 5,

2005.

We granted defendants' petition for an interlocutory

appeal under Fed, R. Civ. P. 23(f)."

11.

Class certification is proper only "if the trial court is

satisfied, after a rigorous analysis, that the prerequisites" of Rule

23 are mets Gen. Tel. Co. ofSw. v. Falcon, 457 U.S. 147, 161

"The â istrict Court had jurisdiction under 28 U.S.C. §§ 1331,

1337. We have jurisdiction under 28 U.S.C. § 1292(e) and Fed.
R. Civ. P. 23(f).

SAltllough the Supreme Court in the quoted statement
addressed Fed. R. Civ. P. 23(a), there is "no reason to doubt"

that the language "applies with equal force to all Rule 23
requirements, including those set forth in Rule 23(b)(3):" In re

Initial Pub. Offerings Sec. Litig., 471 F.3d 24, 33 n.3 (2d Cir.
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(1982); see I3eckv. Maximus, Inc., 457 F.3d 291, 297 (3d Cir.

2006); see adso 1lmchem Prods., Inc. v. Windsor, 521 U.S. 591,

615 (1997) (Rule 23 (b)(3) requirements demand a "close look").

"A class certification decision requires a thorough examination

of the factual and legal allegations." Newton, 259 F.3d at 166.6

2006).

bA class action is

an exception to the usual rule that litigation is

conducted by and on behalf of the individual

named parties only. Class relief is peculiarly

appropriate when the issues involved are common

to the class as a whole and when they turn on

questions of law applicable in the same manner to

each member of the class. For in such cases, the

class-action device saves the resouraes ofboth the

courts and the parties by permitting an issue

potentially affecting every [class member] to be

litigated in an economical fashion under Rule 23.

Falcon, 457 U.S. at 155 (quotation marks and citations omittod)

(alteration in original) (quoting Califano v. Pamasaki, 442 U.S.
682, 700-01 (1979)).

Class certification under Rule 23 has two primary

components, The party seeking class certification must first

establish the four requirements of Rule 23(a): "(1) the class is so

numerous that joinder of all members is impracticable

[numerosity]; (2) there are questions of law or fact common to

11



The trial court, well-positioned to decide which facts and

legal arguments are most important to each Rule 23 requirement,

possesses broad discretion to control proceedings and frame

issues for consideration under Rule 23. See Amchem, 521 U.S.

at 630 (Breyer, J., concurring in part and dissenting in part)

(recognizing that the decision on class certification may

implicate "highly fact-based, complex, and difficult matters").

But proper discretion does not soften the rule: a class may not be

certified without a findin g that each Rule 23 requirement is met.

Careful application of Rule 23 accords with the pivotal status of

class certification in large-scale litigation, because

denying or granting class certification is often the

defining moment in class actions (for it may

sound the "death knell" of the litigation on the

part of plaintiffs, or create unwarranted pressure

the class [commonality]; (3) the clainrs or defenses of the

representative parties are typical of the claims or defenses of the

class [typicality]; and (4) tha representative parties will fairly

and adequately protect the interests of the class [adequacy]."

Fed. R. Civ. P. 23(a). If all four requirements of Rule 23(a) are

rnet, a class of one of three types (each with additional

requirements) may be certified. See Fed. R. Civ. P.

23(b)(l)-(3). (Rule 23 received stylistic revisions effective

December 1, 2007. Fed. R. Civ. P. 23 advisory committee's

note, 2007 Amendment. We quote the restyled version; its

changes are immaterial to this appeal.)
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to settle nonmeritorious claims on the part of

defendants) . . . .

Newton, 259 F.3d at 162; see id, at 167 ("Irrespective of the

merits, certification decisions may have a decisive effect on

litigation."); see also Coopers & Lybrand v. Livesay, 437 U.S.

463, 476 (1978). In some cases, class certification "may force

a defendant to settle rather than incur the costs of defending a

class action and run the risk of potentially ruinous liability."

Fed. R. Civ. P, 23 advisory committee's note, 1998

Amendnients. Accordingly, the potential for unwarranted

settlement pressure "is a factor we weigh in our certification

calculus." Newton, 259 F.3d at 168 n.8. The Supreme Court

recently cautioned that certain antitrust class actions inay present

prime opportunities for plaintiffs to exert pressure upon

defendants to settle weak claims. See Bell rttl. Corp. v.

Twombly, 127 S. Ct. 1955, 1967 (2007).

III.

Here, the District Court found the Rule 23(a)

requirements were met, a determination defendants do not now

challenge. Plaintiffs sought certification under Rule 23(b)(3),

which is permissible when the court "finds that the questions of

law or fact common to class members predominate over any

questions affecting only individual members, and that a class

action is superior to other available methods for fairly and

13



efficiently adjudicating the controversy."' Fed. R. Civ. P.

23(b)(3). The twin requirenients of Rule 23(b)(3) are known as

predominance and superiority.

Only the predominance requirement is disputed in this

appeal. Predominance "tests whether proposed classes are

suf£icientlycohesive to warrant adjudication by representation,"

Amchem, 521 U.S. at 623, a standard "far more demanding"

than the commonality requirement of Rule 23(a), id. at 623-24,

"requiring more than a common claim," Newton, 259 F.3d at

187. "Issues common to the class must predominate over

individual issues ...." In re The Prudential Ins. Co. of Am,

7See Fed. R. Civ. P. 23(b)(3) advisory committee's note,

1966 Amendment ("The court is required to find, as a condition

of holding that a class action may be maintained under this

subdivision, that the questions common to the class predominate

over the questions affecting individual members. It is only

where this predominance exists that economies can be achieved

by means of the class-action device.").

Rule 23(b)(3) identifies some "matters pertinent to these
findings": "(A) the class members' interests in individually
controlling the prosecution or defense of separate actions; (B)
the extent and nature of any litigation eoncerning the
controversy already begun by or against class members; (C) the
desirability or undesirability o fconcentrating the litigation of the
claims in the particular forum; and (D) the likely difficulties in

managing a class action." Fed. R. Civ. P. 23(b)(3)(A)-(D).
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Sales Practices Litig., 148 F.3d 283, 313-14 (3d Cir. 1998).

Because the "nature of the evidence that will suffice to resolve

a question determines whether the question is common or

individual," Blades v. Monsanto Co., 400 F.3d 562, 566 (8th

Cir. 2005), "`a district court must formulate some prediction as

to how specific issues will play out in order to determine

whether common or individual issues predominate in a given

case,"' In re New Motor Vehicles Can. Exp. AntitrustLitig., 522
F.3d 6, 20 (lst Cir. 2008) [hereinafter New Motor Vehicles]

(quoting Waste Mgmt. Holdings, Inc, v. Mowbray, 208 F.3d 288,

298 (1 st Cir. 2000)).8 "If proof of the essential elements of the

cause of action requires individual treatment, then class

certification is unsuitable." Newton, 259 F.3d at 172.

Accordingly, we examine the elements of plaintiffs' claim

"through the prism" of Rule 23 to determin e whether the District

Court properly certified the class. Id. at 181.

A.

The elements of plaintiffs' claim are (1) a violation of the

antitrust laws-here, § 1 of the Sherman Act, (2) individual

injury resulting from that violation, and (3) measurable

dainages. 15 U. S.C. § 15; Am. Bearing Co. v. Litton Indus., Inc.,

729 F.2d 943, 948 (3d Cir. 1984); Blades, 400 F.3d at 566.

gSee Sandwich Chef, Inc, v. Reliance Nat'llndem, Ins. Co.,

319 F.3d 205, 218 (5th Cir. 2003) (Rule 23(b)(3) requires the

court to "consider how a trial on the merits would be conducted

if a class were certified").

15



Importantly, individual injury (also known as antitrust impact)

is an element of the cause of action; to prevail on the merits,

every class member must prove at least some antitrust impact

resulting from the alleged violation. Bogosian v. Guf Oil Corp.,

561 F.2d 434, 454 (3d Cir. 1977); see Newton, 259 F.3d at 188

(In antitrust and securities fraud class actions, "[p]roof of injury

(whether or not an injury occurred at all) must be distinguished

from calculation of damages (which determines the actual value

of the injury)").

In antitrust cases, impact often is critically important for

the purpose of evaluating Rule 23(b)(3)'s predominance

requirement because it is an element of the claim that may call

for individual, as opposed to common, proof. See New Motor

Vehicles, 522 F.3d at 20 ("In antitrust class actions, common

issues do not predominate if the fact of antitrust violation and

the fact of antitrust impact cannot be established through

common proof."); Betl Atl. Corp. v. ,4T&T Corp., 339 F.3d 294,

302 (5th Cir. 2003) ("[W]here fact of damage cannot be

estabiished for every class member through proof common to

thc class, the need to establish antitrust liability for individual

class members defeats Rule 23(b)(3) predominance."); see also

Blades, 400 F.3d at 572 ("[P]roof of conspiracy is not proof of

common injury.").

Plaintiffs' burden at the class certification stage is not to

prove the element of antitrust impact, although in order to

prevail on the merits each class member must do so. Instead, the

task for plaintiffs at class certification is to demonstrate that the

16



element of antitrust impact is capable of proof at trial through

evidence that is common to the class rather than individual to its

members. Deciding this issue calls for the district court's

rigorous assessment of the availabl.e evidence and the method or

methods by which plaintiffs propose to use the evidence to

prove impact at trial. See Fed. R. Civ. P. 23 advisory

committee's note, 2003 Amendments ("A critical need is to

determine how the case will be tried."); see, e.g., In re

Linerboard Antitrust Litig., 305 F.3d 145, 155 (3d Cir. 2002)

("reject[ing] the contention that plaintiffs did not demonstrate

that sufficient proof was available, for use at trial, to prove

antitrnst impact common to all the meinbers of the class").

Here, the District Court found the predominance

requirement was met because plaintiffs would be able to use

common, as opposed to individualized, evidence to prove

antitrust impact at trial. On appeal, defendants contend the

District Court erred in three principal respects in finding

plaintiffs satisfied the predominance requirement: (1) by

applying too lenient a standard of proof for class certification,

(2) by failing meaningfully to consider the views of defendants'

expert while crediting plaintiffs' expert, and (3) by erroneously

applying presumption of antitrust impact under Bogosian, 561
F.2d at 454-55.

We review a class certification order for abuse of

discretion, which occurs if the district court's decision "rests

upon a clearly erroneous finding of fact, an errant conclusion of

law or an improper application of law to fact." Newton, 259

17



F.3d at 165. "[W]hether an incorrect legal standard has been
used is an issue of law to be reviewed de novo." In re Initial

Pub. Offerings Sec. Litig., 471 F.3d 24, 32 (2d Cit. 2006)

[hereinafter IPO] (citation omitted).9

B.

We summarize briefly the evidence and arguinents

offered to the District Court. As noted, both plaintiffs and

defendants presented the opinions of expert economists,

Iinportantly, the experts disagreed on the key disputed

predominance issue-whether antitrust impact was capable of

proof at trial through evidence comznon to the class, as opposed

to individualized evidence.

Plaintiffs' expert, John C. Beyer, Ph.D., offered an

opinion purporting to show that "there is common proofthatcan

9See Koon v. United States, 518 U.S. 81, 100 (1996) ("A

district court by definition abuses its discretion when it makes

an error of law."); Regents of Univ. of Cal. v. Credit Suisse First

Boston (USA), Inc., 482 F.3d 372, 380 (5th Cir. 2007)

("Whether the district court applied the correct legal standard in

reaching its decision on class certification ... is a legal question

that we review de novo." (quoting Allison v. Citgo Petroleum

Corp., 151 F.3d 402, 408 (5th Cir. 1998)) (quotation marks

omitted); Elcock v. Kmart Corp., 233 F.3d 734, 745 (3d Cir.

2000) ("Because we are evaluating the District Court's legal

interpretation of a federal rule, our review is plenary.").
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be used to demonstrate that the alleged conspiracy to raise

prices, restrict output and allocate customers would have

impacted all purchasers of hydrogen peroxide, sodium

perborate, andsodiumpercarbonate." Beyer's "market analysis"

suggested that conditions in the hydrogen peroxide industry

favored a conspiracy that would have impacted the entire class.

First, hydrogen peroxide and persalts are fungible,

undifferentiated commodity products, which means producers

compete on price, not quality or other features. Second,

production is heavily concentrated in a small group of

manufacturers.° Third, there are high barriers to entry in the

industry and no close ecotiomic substitutes, preventing any

competitors from entering the market and undercutting prices.

Fourth, defendants' geographic markets overlapped, so that

purchasers would have benefitted from price competition if not

for the alleged conspiracy.

Beyer also observed a "pricing structure" in the hydrogen

peroxide industry which, lie contended, showed prices across

producers, grades and concentrations ofhydrogen peroxide, and

'0As defendants note, however, DuPont-not a named

defendant-was a major producer of hydrogen peroxide (with

about 25 percent market share) during the beginning of the class

period until it left the market in 1999.
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end uses moved similarly over time." This, according to Beyer,

suggested a conspiracy would have impacted all class members:

My analysis of the siinilarity in price movements

over time indicates that hydrogen peroxide prices

charged by different manufacturers are affected

by the same market forces of supply and demand

,... These similarities in movement are

sometimes referred to as "pricing structure" or

"structure to prices." This analysis confirms that

prices would have behaved similarly, in a

consistent and generalized manner[,] to a

conspiracy to fix prices at artificially high levels

[and] to restrict output or to allocate customers.

Beyer also pointed to coordinated increases in list prices by

defendants as evidence of common impact.

Beyeridentified two "potential approaches" to estimating

damages on a class-wide basis: (1) benchmark analysis, which

would compare actual prices during the alleged conspiracy with

prices that existed before the class period; and (2) regression
analysis, through which it "may be,possible ... to estimate the

relationship between price of hydrogen peroxide, sodium

perborate, and sodium percarbonate and the various market

forces that influence prices, including demand and supply

"Beyer also contended sodium perborate sales exhibited a

pricing structure over the "long-term trend."
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variables," These methods, according to Beyer, could be used

to estimate the prices plaintiffs would have faced but for the

conspiracy. Beyer stated that "sufficient reliable data" exist to

allow him to employ one or both of the potential approaches.

Defendants offered the opinion of their own expert

economist, 7anusz A. Ordover, Ph.D., to "provide an

independent expert assessment of whether certification of the

proposed class of Plaintiffs is appropriate in this matter."

Specifically, Ordover sot out to address "whether, assuming a

conspiracy of the kind describe.d in the Complaint, the Plaintiffs

will be able to show, through common proof, that all or virtually

all of the members of the proposed class suffered economic

injury caused by the alleged conspiracy." Ordover also

"opine[d] on whether a formulaic approach exists by which

impact could be demonstrate d and damages to the class could be

reasonably calculated." Ordover responded to and disputed

many of Beyer's opinions.

First, Ordover disputed Beyer's finding that hydrogen

peroxide and persalts are fungible, contending that the "various

grades of hydrogen peroxide .,.[and persalts] have different

supply characteristics and face different demand conditions.

The existence of supply and demand characteristics that are

specific to the various grades and uses requires individualized

assessment of the impact of the alleged conspiracy at least

across these different grades and uses. Consequently, a finding

of class-wide impact from the alleged conspiracy cannot be

inferred from the mere fact of the conspiracy and from common
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evidence." Second, Ordover alleged that, over the eleven-year

proposed class period, "the industry experienced prolonged

periods of increasing capacity, increasing production, and an

overall trend of declining real and nominal prices in the face of

stable or increasing costs." Ordover disputed Beyer's pricing

structure analysis, contending "there is no tendency for prices

charged to individual customers to move together, which

indicates that the alleged conspiracy cannot be shown to have

had class-wide impact," necessitating individualized inquiries to

determine whether a customer incurred impact.

Ordover also found some of defendants' price-increase

announcements were ineffeetive=actual prices did not follow

the purported announcements-suggesting list prices could not

be used to measure antitrust impact on a basis common to the

class. Ordover observed that a number of contraots for the sale

of hydrogen peroxide were individually negotiated, with a

variety of contract terms. And deposition testimony from nained

plaintiffs indicated list prices were sometimes disregarded.

Ordover opined that the statistical methods by which Beyer

proposed to demonstrate common impact and damages were not

feasible. Given the record of prices and output in the industry

and the apparent inftuenee of individualized factors on pricing,

"class-wide assessment of impact based on aggregate price

information [was] impossible," and any formulaic approach to

determine a set of "but-for prices" would have to incorporate a

multitude of different "variables," defeating any reasonable

notion of proof common to the class.
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Significantly, Ordover presented empirical analysis of the

data on individual sales transactions and found that different

custoiners purchasing the two most common grades and three

most cornmon concentrations from the same hydrogen peroxide

producer in a given year were as likely to experience a decline

in actual prices over the year as an increase, while other

similarly situated customers axperienced no change in price.

Defendants contend this disparity goes to the core of the

predominance issue-plaintiffs and their expert, Beyer, failed to

"explain ,.. how or which common proof could be used to

determinethatthe alleged conspiracy impacted customers whose

prices declined, as well as customers whose prices increased or

stayed the same, over the same time period."" Br. of Appellant

at 5. Beyer, according to defendants, only "promised" to come

up with a method to overcome this obstacle, without showing or

even suggesting how it might be done. Defendants contend the

market analysis is "generic" and note it would apply equally to

a large number of industries. With respect to the pricing

structure analysis, they contend Beyer's use of average prices,

rather than those of individual transactions, to show pricing

structure, was eaoneous because it glossed over differences in

actual prices. The theme of defendants' argument is that the

'2See ABA Section of Antitrust Law, Econometrics 210
(2005) ("Generally, when the prices for some customers are

going up while the prices of other customers are not, there is

reason to doubt that the different custorners (class members) are

experiencing a common impact.").
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data, which Ordover analyzed, rebut Beyer's "theory" that

common proof was feasible. Beyer's and Ordover's analyses

are irreconcilable.

In addition to presenting Ordover's testimony, defendants

moved to exclude Beyer's testimony as unreliable, citing

Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579

(1993).13 The District Court denied the Daubert motion in its

memorandum and order certifying the class.

C.

The District Court concluded the predominance

requirement was met. It held that "je]ither [Beyer's] market

"Before the District Court, both parties agreed Fed. R. Evid.

702 and Daubert should be applied to assess whether Beyer's

testimony should be admitted for consideration. On appeal,

neither party argues otherwise, and defendants do not now

challenge the District Court's denial of the Daubert motion.

(The District Court stated that "because the evidence is here
offered for the limited purpose of class certification, our inquiry

is perhaps less exacting than it might be for evidence to be

presented at trial.") As we explain, however, a district court's

conclusion that an expert's opinion is admissible does not

necessarily dispose of the ultimate question-whether the

district court is satisfied, by all the evidence and arguments

including all relevant expert opinion, that the requirements of

Rule 23 have been met.
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analysis or the pricing structure analysis would likely be

independently sufficient at this stage. Plaintiffs and Dr. Beyer

have provided us with both. Despite defendants' claims to the

contrary, we should require no more of plaintiffs in a motion for

class certification." Because hydrogen peroxide is fungible, the

court found, "purchasing decisions [are] made primarily on the

basis of price rather than quality or specific properties," and

"price is by far the most significant means of comp etition among

producers and an agreement to control prices will seriously

hinder competition." The court rejected defendants' objection

that different grades and concentrations of hydrogen peroxide

called into question its fungibility. The prices of the grades and

concentrations were related to each other, so in the view of the

court, the differences would not preclude common proof of

antitrust itnpact. Defendants' higb combined market share

meant that "no competitor who was not a member of the

conspiracy would be able to take up the slack and keep prices

stable." The high barriers to entry and lack of economic

substitutes implied "a conspiracy such as the one alleged here

[oould] continue indefinitely with limited risk that a new

competitor would enter the market and undercut the agreed-

upon prices." Also, the court accepted Beyer's opinion that

"prices in the hydrogen peroxide industry moved similarly over

time and the industry exhibited structure in pricing." The court

added that it believed "plaintiffs would be able to show antitrust

impact on all purchasers merely by showing that defendants kept

list prices that were artificially high because of their

conspiracy."
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The District Court held that it was sufficient that Beyer

proposed reliable methods for proving impact and damages; it

did not matter that Beyer had not completed any benchmark or

regression analyses, andthe courtwouldnotrequireplaintiffs to

show at the certification stage that either method would work.

N.

A.

Defendants contend the District Court applied too lenient

a standard of proof with respect to the Rule 23 requirements by
(1) accepting only a"threshold showing" by plaintiffs rather

than making its own determination, (2) requiring only that

plaintiffs demonstrate their "intention" to prove impact on a

class-wide basis, and (3) singling out antitrust actions as

appropriate for class treatment even when eompliance with Rule

23 is "in doubt,"

Although it is clear that the party seeking certification

must convince the districteourt that the requirements of Rule 23

are met, little guidance is available on the subject of the proper

standard of"proof' for class certification." The Supreme Court

has described the inquiry as a "rigorous analysis," Falcon, 457

U.S. at 161, and a "close look," Amchem, 521 U.S. at 615, but

"The burden of proof rests on the movant. See Unger v.

Amedisys Inc., 401 F.3d 316, 320 (5th Cir. 2005) ("The party

seeking certification bears the burden of establishing that all

requirements of Rule 23 have been satisfied.").
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it has elaborated no further.

1.

The following principles guide a district court's class

certification analysis. First, the requirements set out in Rule 23

are not mere pleading rules. Siabo, 249 F.3d at 675-77. The

court may "'delve beyond the pleadings to determine whether

the requirements for class certification are satisfied. "' Newton,

259 F.3d at 167 (quoting 5 James Wm. Moore et al., Moore's

Federal Practice § 23.61 [5]); see Beck, 457 F.3d at 297 (same);

see also Johnston v. HBO Film Mgmt., Inc., 265 F.3d 178, 189

(3d Cir. 2001) (district court properly "examine[d] the factual

record underlying plaintiffs' allegations in making its

certification decision").15

"SSee 5 James Wm. Moore et al., Moore's Federal Practice

§ 23.6111] (3d ed. 2008) ("Pleading requirements are distinct

from the requirements for certifying a case as a class action. A

court may not and should not certify a class action without a

rigorous examination of the facts to determine if the certification

requirentents of Rule 23(a) and (b) have been met." (citation

omitted)); Szabo, 249 F.3d at 675 ("The proposition that a

district judge must accept a1L of the complaint's allegations

when deciding whether to certify a class cannotbe found in Rule

23 and has nothing to recommend it."); see also Unger, 401
F.3d at 321) ("The plain taxt of Rule 23 requires the court to

'find,' not merely assume, the facts favoring class certification."

(quoting Fed, R. Civ. P. 23(b)(3))); Gariety v. Grant Thornton,
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LLP, 368 F.3d 356, 365 (4th Cir. 2004) ("If itwere appropriate

for a court sitnply to accept the allegations of a complaint at face

value in making class action findings, every complaint asserting

the requirements ofRule 23(a) and (b) would automatically lead

to a certification order, frustrating the district court's

responsibilities for taking a`close look' at relevant matters, for

conducting a`rigorous analysis' of such matters, and formaking

`findings' that the requirements of Rule 23 have been satisfied."

(citations omitted)); Tardiff v. Knox County, 365 F.3d 1, 4-5

(lst Cir. 2004) ("It is sometimes taken for granted that the

complaint's allegations are necessarily controlling; but class

action machinery is expensive and in our view a court has the

power to test disputed premises early on if and when the class

action would be proper on one premise but not another."). In

Szabo, the Court of Appeals for the Seventh Circuit offered this

persuasive explanation:

The reason why judges accept a complaint's

factual allegations when ruling on motions to

dismiss under Rule 12(b)(6) is that a motion to

dismiss tests the legal sufficiency of a pleading.

Its factual sufficiency will be tested later-by a

motion for summaryjudgment under Rule 56, and

if necessary by trial. By contrast, an order

certifyiarg a class usually is the districtjudge's last

word on the subject; there is no later test of the

decision's factual premises (and, if the case is
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An overlap between a class certification requirement and

the merits of a claim is no reason to decline to resolve relevant

disputes when necessary to determine whether a class

certificationrequirementismet. Someuncertaintyensuedwherr

the Supreme Court declared in Eisen v. Carlisle & Jacquelin,

417 U.S. 156, 177 (1974), that there is "nothing in either the

language or history of Rule 23 that gives a court any authority

to conducta preliminary inquiry into the merits ofa suit in order

to determine whether it may be maintained as a class action."

Only a few years later, in addressing whether a party may bring

an interlocutory appeal when a district court denies class

certification,16 the Supreme Court pointed out that "the class

determination generally involves considerations that are

`enmeshed in the factual and legal issues comprising the

plaintiff's cause of action."' Livesay, 437 U.S. at 469 (quoting

Mercantile Nat'l Bank v. Langdeau, 371 U.S. 555, 558 (1963)).

As we explained in Newton, 259 F.3d at 166-69, Eisen is best

understood to preclude only a merits inquiry that is not

necessary to determine a Rule 23 requirement. Other courts of

settled, there could not be such an examination

even if the district judge viewed the certification

as provisional).

249 F.3d at 675-76.

16This case pre-dated Fed. R. Civ. P. 23(f), which provides

for interlocutory appeals from class certification orders.
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appeals have agreed.19 Because the decision whether

"See, e.g., New Motor Vehicles, 522 F.3d at 24 ("It is a

settled question that some inquiry into the merits at the class

certification stage is not only permissible but appropriate to the

extent that the merits overlap the Rule 23 criteria."); Oscar

Private Equity Invs, v. Allegiance Telecom, Inc., 487 F.3d 261,

268 (5th Cir. 2007) ("Eisen did not drain Rule 23 of all rigor.

A district court still must give full and independent weight to

each Rule 23 requirement, regardless of whether that

requirement overlaps with the merits."); Regents of Univ, of

Cal., 482 F.3d at 380 ("[W]e may address arguments that

implicate the merits of plaintiffs' cause of action insofar as those

arguments also implicate the merits of the class certification

decision."); IPO, 471 F.3d at 41 ("With Eisen properly

understood to preciude consideration of the merits only when a

merits issue is unrelated to a Rule 23 requirement, there is no

reason to lessen a district court's obligation to make a

determination that every Rule 23 requirement is met before

certifying a class just because of some or even full overlap of

th.at requirement with a merits issue."); Gariety, 368 F.3 d at 366

("[W]hile an evaluation of the merits to determine the strength

of plaintiffs' case is not part of a Rule 23 analysis, the factors

spelled out in Rule 23 mustbe addressed through findings, even

if they overlap with issues on the merits."); Szabo, 249 F.3d at

677 ("[N]othing in the 1966 amendments to Rule 23, or the

opinion in Eisen, prevents the district court from looking

beneath the surface of a complaint to conduct the inquiries
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identified in that rule and exercise the discretion it confers.");

see also 7AA Charles Alan Wrigbt, Arthur R. Miller & Mary

Kay Kane, Federal Practice and Procedure § 1785 (3d ed.

2005), at 379; Geoffrey P. Miller, Review of the Merits in Class

Action Certification, 33 Hofstra L. Rev. 51, 63 (2004) ("It

would be bizarre to conclude that the framers of Rule 23 would

have set forth a careful set of prerequisites for class certification

only to deny trial courts the ability to apply those prerequisites

in a factually-based and reasoned manner."); New Motor

Vehicles, 522 F.3d at 17 ("It would be contrary to the `rigorous

analysis of the prerequisites established by Rule 23 before

certifying a class' to put blinders on as to an issue simply

because it implicates the merits of the case." (quoting Sniilow v.

Sw. Bell Mobile Sys., Inc., 323 F.3d 32, 38 (ist Cir. 2003))).

When a district court properly considers an issue overlapping

the merits in the course of determining whether a Rule 23

requirement is met, it does not do so in order to predict which

party will prevail on the merits. Rather, the court "determine[s]

whether the alleged claims can be properly resolved as a class

action." Newton, 259 F.3d at 168; see IPO, 471 F.3d at 39 n.10.

A concern for merits-avoidance "should not be talismanically

invoked to artificially limit a trial court's examination of the

factors necessary to a reasoned determination of whether a

plaintiff has met her burden of establishing each of the Rule 23

class action requirements." Castano v. Am. Tobacco Co., 84
F.3d 734, 744 n.17 (5th Cir. 1996) (quoting Love v. Turlingtoi2,
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to certify a class "requires a thor'ough examination of the factual

and legal allegations," id. at 166, the court's rigorous analysis

may include a "preliminary inquiry into the merits," id. at 168,

and the court may "consider the substantive elements of the

plaintiffs' case in order to envision the form that a trial on those

issues would take," id. at 166 (quoting 5 Moore's Federal

Practice § 23.46[41) (quotation marks omitted). See id, at 168

("In reviewing a motion for class certification, a preliminary

inquiry into the merits is sometimes necessary to detennine

whether the alleged claims can be properly resolved as a class

action."). " A contested requirement is not forfeited in favor of

the party seeking certification merely because it is similar or

even identical to one normally decided by a trier of fact.

733 F.2d 1562, 1564 (Ilth Cir. 1984)) (quotation marks

omitted).

'$Chiang v. Veneman, 385 F.3d 256, 262 (3d Cir. 2004),

decided after Newton and Johnston, cited Eisen for the

proposition that "in determining whether a class will be

certified, the substantive allegations of the complaint must be

taken as true." No supporting analysis of Rule 23 jurisprudence

accompanied this statement, which contradicts and conflicts

with Newton, Johnston, and Szabo (which we relied upon in

Newton). "To the extent that the decision of a later panel

conflicts with existing circuit precedent, we are bound by the

earlier, not the later, decision." United States v. Monaco, 23

F.3d 793, 803 (3d Cir. 1994).
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Although the district court's findings for the purpose of class

certification are conclusive on that topic, they do not bind the

fact-finder ou the merits.19

The evidence and arguments a district court considers in

the class certification decision call for rigorous analysis. A

party's assurance to the court that it intends or plans to meet the

requirements is insufficient. See id. at 191 ("[W]here the court

finds, on the basis of substantial evidence as here, that there are

serious pr'oblenis now appearing, it should not certify the class

merely on the assurance of counsel that some solution will be

found." (quoting Wtndham v. dm.l3rands, Inc., 565 F.2d 59, 70

(4th Cir. 1977)) (quotationmarks omitted); Wacktel v. Guardian

Lcfe Ins. Co., 453 F.3d 179, 184, 186 (3d Cir. 2006) (the

requirement that a district court include in its class certification

order "a clear and complete summary of those claims, issues, or

19r[T]he determination as to a Rule 23 requirement is made
only for purposes of class certification and is not binding on the
trier. of facts, even if that trier is the class certification judge."

IPO, 471 F.3d at 41 (citing Gariety, 368 F.3d at 366); see id. at
39 ("A trial judge's finding on a merits issue for purposes of a

Rule 23 requirement no more binds the court to rule for the
plaintiff on the ultimate merits of that issue than does a finding
that the plaintiff has shown a probability of sucaess for purposes
of a preliminary injunction."); Unger, 401 F.3d at 323 ("[T]he
court's determination for class certification purposes may be

revised (or wholly rejected) by the ultimate factfinder ....").
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defenses subject to class treatment" provides for the "full and

clear articulation of the litigation's contours at the time of class

certification").

Support for.our analysis is drawn from amendments to

Rule 23 that took effect in 2003. First, amended Rule

23(c)(1)(A) altered the timing requirement for the class

certification decision. The amended rule calls for a decision on

class certification "[a]t an early practicable time after a person

sues or is sued as a class representative," while the prior version

had required that decision be made "as soon as practicable after

commencement of an action." W e recogiuzed in Weiss v. Regal

Collections, 385 F.3d 337, 347 (3d Cir. 2004), that this change

in language, though subtle, reflects the need for a thorough

evaluation of the Rule 23 factors-for this reason the rule does

not "require or encourage premature certification

determinations." We explained:

Fed. R. Civ. P. 23 directs that certification

decisions be made "at an early practicable time."

Fed. R, Civ. P. 23(c)(1)(a), This recent

amendment replaced the language of the old rule:

The former "'as soon as practicable' exaction

neither reftect[ed] prevailing practice nor

capture[ed] the many valid reasons that may

justify deferring the initial certification decision."

See Fed. R. Civ. P. 23(c)(1)(a) Advisory

Committee Notes.. . .

Allowing time for limited discovery
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supporting certification motions may . . . be

necessary for sound judicial administration. See

[Newton, 259 F.3d at 166] ("[I]tmay be necessary

forthe Courtto probe behind the pleadings before

coming to rest on the certification question.")

(quoting [Falcon, 457'fJ.S. at 160]) . . . .

Id. at 347-48 n.17; see Gariety, 368 F.3d at 365 (noting the

change).20 Relatedly, in introducing the concept of a "trial

20The Advisory Committee's note explains:

Time may be needed to gather information

necessary to make the certification decision.

Although an evaluation of the probable outcome

on the merits is not properly part of the

certification decision, discovery in aid of the

certification decision often includes information

required to identify the nature of the issues that

actually will be presented at trial. In this sense it

is appropriate to conduct controlled discovery into

the "merits," limited to those aspects relevant to

making the certification decision on an informed

basis. Active judicial supervision may be

required to achieve the most effective balance that

expedites an informed certification determination

without forcing an artificial and ultimately

wasteful division between "certification

discovery" and "merits discovery."
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plan," the Advisory Committee's 2003 note focuses attention on
a rigorous evaluation of the likely shape of a trial on the issues:

Fed. R. Civ. P. 23 advisory committee's note, 2003

Amendments.

As the Standing Committee on Rules of Practice and

Procedure explained in its reportproposing this amendment, the

new languaga

authorizes the more flexible approach many

courts take to class-action litigation, recognizing

the important consequences to the parties of the

court's decision on certification. The current

rule's emphasis on dispatch in making the

certification decision has, in some circumstances,

led courts to believe that they are overly

constrained in the period before certification. A

certain amount of discovery may be appropriate

during this period to illuminate issues bearing on

certification, including the nature of the issues

that will be tried; whether the evidence on the

merits is common to the members of the proposed

class; whether the issues are susceptible to

class-wide proof; and what trial-management

problems the case wilL present.

Report of the Judicial Conference Committee on Rules of

Practice and Procedure to the ChiefJustice ofthe United States

and Members of the Judicial Conference of the United States 10
(2002) [hereinafter Committee Report].
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A critical need is to determine how the case will

be tried. An increasing number of courts require

a party requesting class certification to present a

"trial plan" that describes the issues likely to be

presented at trial and tests whether they' are

susceptible of class-wide proof.

Fed. R. Civ. P. 23 advisory committee's note, 2003

Amendments.

Additionally, the 2003 amendments eliminated the

language that had appeared in Rule 23(c)(1) providing that a

class certification "may be conditional."" The Advisory

Coinmittee's note explains: "A court that is not satisfied that the

requirements of Rule 23 have been met should refuse

certification until they have been met." The Standing

Committee on Rules of Practice and Procedure advised:

The provision for conditional class certification is

deleted to avoid the unintended suggestion, which

some courts have adopted, that class certification

may be granted on a tentative basis, even if it is
unclear that the rule requirements are satisfied.

Committee Report, supra, at 12; see 5 Moore's Federal Aractice

"Although the language allowing for "conditionaP"

certification has been removed, Fed. R. Civ. P. 23(c)(1)(C)

provides that "[a]n order that grants or denies class certification

may be altered or amended before final judgment."
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§ 23.80[2] ("The 2003 amendment clarifies that courts should

not grant certification except after searching inquiry, and that

courts should not rely on later developments to determine

whether certification is appropriate.").

While these amendments do not alter the substantive

standards for class certification, they guide the trial court in its

proper task-to consider carefully all relevant evidence and

make a definitive determination that the requirements of Rule 23

havebeen metbefore certifying a class. SeeIPO, 471 F.3d at39

(2003 amendments "arguably combine to perinit a more

extensive inquiry into whether Rule 23 requirements are met

than was previously appropriate"); Oscar, 487 F.3d at 267

(noting that these "subtle changes" reflect that "a districtcourt's

certification order often bestows upon plaintiffs extraordinary

leverage, and its bite should dictate the process that precedes

it").

To summarize: because each requirement of Rule 23

must be met, a district court errs as a matter of law when it fails

to resolve a genuine legal or factual dispute relevant to

determining the requirements.

2.

Class certification requires a finding that each of the

requirements of Rule 23 has been met 22 See Unger, 401 F.3d

2ZAs the Court of Appeals for the First Circuit has explained,

[Some] circuits' use of the term `findings' in this
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at 321 ("The plain text of Rule 23 requires the court to 'find,'

not merely assume, the facts favoring class certification.");

Gariety, 368 F.3d at 365 (Rule 23(b)(3) requires the court to

find predominance). Factual determinations necessary to make

Rule 23 findings must be made by a preponderance of the

evidence. In other words, to certify a class the district court

must find that the evidence more fikely than notestablishes each

fact necessary to meet the requirements of Rule 23. See

Teamsters Loca1445 Freight Div. Pension Fund v. Bombardier

Inc., 546 F.3d 196, 202 (2d Cir. 2008).

In reviewing a distriot court's judgment on class

certification, we apply the abuse of discretion standard. A

district court abuses its discretion in deciding whether to certify

a class action if its "decision rests upon a clearly erroneous

finding of fact, an errant conclusion of law or an iinproper

application of law to fact." In re Gen. Motors Corp. Pick-Up

Truck Fuel TankProds. Liab. Litig., 55 F.3d 768, 783 (3d Cir.

1995) (citation and quotation marks omitted); see Newton, 259
F.3d at 165. Under these Rule 23 standards, a district court

context should not be confused with binding

findings on the merits. Thejudge's consideration

of merits issues at the class certification stage
pertains only to that stage; the ultiinate factfinder,

whether judge or jury, must still reach its own

determination on these issues.

New Motor Vehicles, 522 F.3d at 24.
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exercising proper discretion in deciding whether to certify a.

class will resolve factual disputes by a preponderance of the
evidence and make findings that each Rule 23 requirement is

met or is not met,.having considered all relevant evidence and

arguments presented by the parties. The abuse of discretion

standard requires the judge to exercise sound discretion-failing

that, the judge's decision is not entitled to the deference

attendant to discretionary rulings.

If a class is certified, "the text of the order or an

incorporated opinion must include (1) a readily discernible,

clear, and precise statement of the parameters defining the class

or classes to be certified, and (2) a readily discernible, clear, and

complete list of the claims, issues or defenses to be treated on a

class basis." Wachtel, 453 F.3d at 187; see Fed. R. Civ. P.

23(c)(1)(B).

B.

Although the District Court properly described the class

ccrtification decision as requiring "rigorous analysis," some

statements in its opinion depart from the standards we have

articulated. The District Court stated, "So long as plaintiffs

demonstrate their intention to prove a significant poition of their

case through factual evidence and legal arguments common to

all class members, that will now suffice. It will not do here to

inake judgments about whether plaintiffs have adduced enough

evidence or whether their evidence is more or less credible than

defendants'." W ith respect to predominance, the District Court
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stated that"[p]laintiffs need only make a threshold showing that

the element of impact will predominantly involve generalized

issues of proof, rather than questions which are particular to

each member of the plaintiff class." (quoting Lumco Indus., Inc.

v. Jeld-Wen, Inc., 171 F.R.D. 168, 174 (E.D. Pa. 1997)). As we

have explained, proper analysis under Rule 23 requires rigorous

consideration of all the evidence and arguments offered by the

parties. It is incorrect to state that a plaintiff need only

demonstrate an "intention" to try the case in a manner that

satisfies the predominance requirement. Similarly, invoking the

phrase "threshold showing" risks misapplying Rule 23. A

"threshold showing" could signify, incorrectly, that the burden

on the party seeking certification is a lenient one (such as a

prima facie showing or a burden of production) or that the party

seeking certification receives deference or a presumption in its

favor. So defined, "threshold showing" is an inadequate and

improper standard. "[T]he requirements of Rule 23 must be

met, not just supported by some evidence." IPO, 471 F.3d at 33;

see e.g., id. at 40, 42 (rejecting the view that a party seeking

certification need only make "some showing" with respect to the

Rule 23 requirements).

Citing Cumberland Farms, Inc. v. Browning-Ferris

Industries, 120 F.R.D. 642, 645 (E.D. Pa. 1988), the District

Court reasoned, "[i]t is well recognized that private enforcement

of [antitrust] laws is a necessary supplement to government
action. With that in mind, in an alleged horizontal price-fixing

conspiracy case when a court is in doubt as to whether or not to
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certify a class action, the court should err in favor of allowing

the class." See also Eisenberg v. Gagnon, 766 F.2d 770, 785

(3d Cir. 1985) (citing Kahan v. Rosenstiel, 424 F.2d 161, 169

(3d Cir. 1970)) (advising that in a "doubtful" case when

presented with a putative securities class action, court should

err, if at all, in favor of certification). These statements invite

error. Although the trial court has discretion to grant or deny

class certification, the court should not suppress "doubt" as to

whether a Rule 23 requirement is met no matter the area of

substantive law. Accordingly, Edsenberg should not be

understood to encourage certification in the face of doubt as to

whether a Rule 23 requirement has been met. Eisenberg pre-

dates the recent amendments to Rule 23 which, as noted, reject

tentative decisions on certification and encourage development

of a record sufficient for informed analysis. See Fed. R. Civ. P.

23 advisory committee's note, 2003 Amendments ("A court that

is not satisfied that the requirements of Rule 23 have been met

should refiise certification until they have been met."). We

recognize the Supreme Courtbas observed.that"[p]redominance

is a test readily met in certain cases alleging consumer or

securities fraud or violations of the antitrust laws." Amchem,

521 U.S. at 625. But it does not follow that a court should relax

its certification analysis, or presume a requirement for

certification is met, merely because a plaintiff's claims fall

within one of those substantive categories. See Fed. R. Civ. P.

23(b)(3) advisorycommittee's note, 1966 Amendment ("Private

damage claims by numerous individuals arising out of concerted

antitrust violations may or may not involve predominating
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common questions."); Robinson v. Tex. Auto. Dealers ftss'n,

387 F.3 d 416, 420-21 (5th Cir. 2004) ("There are no hard and

fast rules ... regarding the suitability of a particular type of

antitrust case for class action treatment. Rather, the unique facts

of each case will generally be the determining factor governing

certification." (citations and quotation marks omitted)).

"[A]ctual, not presumed, conformance" with the Rule 23

requirements remains necessary. Newton, 259 F.3d at 167

(quoting Falcon, 457 U.S. at 160); see, e.g., E. Tex. Motor

Freight Sys., Inc. v. Rodriguez, 431 U.S. 395, 405 (1977)

(although a putative class may bring a type of claim that

"typically" involves common questions of law or fact, "careful

attention to the requirements of [Rule 23] remains ...

indispensable").

To the extent that the District Court's analysis reflects

application of incorrect standards, remand is appropriate. We

recognize that the able District Court did not have the benefit of

the standards we have articulated. Faced with complex, fact-

intensive disputes, trial courts have expended considerable effort

to interpret and apply faithfully the requirements of Rule 23.

One important reason for granting interlocutory appeals under

Fed. R. Civ. P. 23(f) is to address "novel or unsettled questions

of law" like those presented here. Newton, 259 F.3d at 164; see

Fed. R. Civ. P. 23 advisory coinmittee's note, 1998

Amendments (cases in which "the certification decision turns on

a novel or unsettled question of law" are among the best

candidates for interlocutory appeal).
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C.

Defendants contend the District Court erred as a matter

of law in failing to consider the expert testimony of defendants'

expert, Ordover, instead deferring to the opinion of plaintiffs'

expert, Beyer. Plaintiffs do not dispute that a district court may

properly consider expert opinion with respeot to Rule 23

requirements at the class certification stage, but maintain that in

this case the District Court considered and rejected Ordover's

opinion and defendants' arguments based on it.

In addressing defendants' Daubert motion to exclude

Beyer's opinion, the court discussed whether it should consider

Ordover's opinion in deciding whether Beyer's opinion was

admissible. The court stated it would be improper to "weigh the

relative credibility of the parties' experts"-in other words, to

weigh Ordover's opinion against Beyer's-for the purpose of

deciding whether to admit or exclude Beyer's opinion.

Concluding Beyer's opinion was admissible, the court denied

the Daubert motion. But in addressing the Rule 23

requirements, the court did not confront Ordover's analysis or

his substantive rebuttal of Beyer's points. Nor did the court

address Ordover's finding of substantial price disparities among

similarly situated purchasers of hydrogen peroxide. The court

appears to have assumed itwas barred from weighing Ordover's

opinion against Beyer's for the purpose of deciding whether the

requirements of Rule 23 had been met. This was erroneous.
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1.

Expert opinion with respect to class certification, like any

matter relevant to a Rule 23 requirement, calls for rigorous

analysis. See West, 282 F.3d at 938." It follows that opinion

testimony should not be uncritically accepted as establishing a

Rule 23 requirement merely because the court holds the

testimony should not be excluded, under Daubert or for any

other reason. See IPO, 471 F.3d at 42 (rejecting the view that

"an expert's testimony may establish a component of a Rule 23

requirement simply by being not fatally flawed" and instructing

that "[a] district judge is to assess all of the relevant evidence

admitted at the class certification stage and determine whether

each Rule 23 requirement has been met, just as the judge would

resolve a dispute about any other threshold prerequisite for

23See Kermit Roosevelt 111, Defeating Class Certification in

Securities Fraud Actions, 22 Rev. Litig. 405, 425 (2003)

("Critical evaluation of an expert's opinion as to what

conclusions the evidence supports will frequently bring courts

close upon the merits, but it is no more than Rule 23 demands.

An expert who testifies, for example, that every plaintiff has

suffered injury is in effect testifying that injury may be

established by common proof. However, the decision as to

whetber the elements of a claim are susceptible to common

proof is for the judge and may not be handed off to experts."

(footnote omitted)).
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continuing a lawsuit");29 Blades, 400 F.3d at 569-70, 575

(affirming denial of class certification where the district court

denied defendants' Daubert motion and "considered all expert

testimony offered by both sides in support of or in opposition to

class certification" and "afforded that testimony such weight as

[it] deemed appropriate"). Under Rule 23 the district court must

be "satisfied," Falcon, 457 U.S. at 161, or "persuaded," IPO,

471 F.3d at 41, that eaoh requirement is met before certifying a

class. Like any evidence, admissible expert opinion may

persuade its audience, or it may not. This point is especially

important to bear in mind when a party opposing certification

offers expert opinion. The district court may be persuaded by

the testimony of either (or neither) party's expert with respect to

whetber a certification requirement is met. Weighing

conflicting expert testimony at the certification stage is not only

permissible; it may be integral to the rigorous analysis Rule 23

demands. See Blades, 400 F.3d at 575 ("[I]n ruling on class

certification, a court may be required to resolve disputes

concerning the factual setting of the case," including "the

resolution of expert disputes concerning the import of evidence

concerning the factual setting-such as economic evidence as to

business operations or market transactions"); West, 282 F,3d at

"The District Court found the Court of Appeals for the

Second Circuit's opinion in IPO arguably imposes a higher

burden on a party seeking certification than our circuit's case

law. We find IPO consistent with a proper application of our

circuit's standards.
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938 (cautioning that neglecting to resolve disputes between

experts "amounts to a delegation of judicial power to the

plaintiffs, who can obtain class certification just by hiring a

conipetent expert"); see also Cordes & Co. Fin. Servs. v. A.G.

Edwards & Sons, Inc., 502 F.3d 91,. 106-07 (2d Cir. 2007)

(analyzing the opinions of plaintiffs' and defendants' experts);

In re Polymedica Corp. Sec. Lifig., 432 F.3d 1, 54,19 (Ist Cir.

2005) (vacating class certification order but finding no error in

the "level of inquiry" the district court applied under Rule 23

when it "went well beyond the four corners of the pleadings,

considering both parties' expert reports and literally hundreds of

pages of exhibits focused on market efficiency").25

Resolving expert disputes in order to determine whether

a class certification requirement has been met is always a task

for the court-no matter whether a dispute might appear to

implicate the "credibility" of one or more experts, a matter

resembling those usually reserved for a trier of fact. Rigorous

analysis need not be hampered by a concern for avoiding

ZSIn New Motor Vehicles, the Court of Appeals for the First

Circuit analyzed the opinions of both plaintiffs' and defendants'

experts. 522 F.3d at 20-21. It also observed that in Polymedica

and In reXcelera.com Securities Litigation, 430 F.3d 503 (lst

Cir. 2005), the district court and the court of appeals had

"rigorously tested the evidence submitted by both sides" with

respect to the fraud-on-the-market presumption. New Motor

Vehicles, 522 F.3d at 25.
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credibility issues; as noted, findings with respect to class

certification do not bind the ultimate fact-finder on the merits.

A court's determination that an expert's opinion is persuasive or

unpersuasive on a Rule 23 requirement does not preclude a

different view at the merits stage of the case.

That weighing expert opinions is proper does not make

it necessary in every case or unlimited in scope. As the Court of

Appeals for the Second Circuit instructed,

To avoid the risk that a Rule 23 hearing will

extend into a protracted mini-trial of substantial

portions of the underlying litigation, a district

judge must be accorded considerable discretion to

limit both discovery and the extent of the hearing

on Rule 23 requirements. But even with some

limits on discovery and the extent of the hearing,

the district,}udge must receive enough evidence,

by affidavits, documents, or testimony, to be

satisf'ied that each Rule 23 requirement has been

met.

IPO, 471 F.3d at41, In its sound discretion, a district court may

find it unnecessary to consider certain expert opinion with

respect to a certification requirement, but it may not decline to

resolve a genuine legal or factual dispute because of concern for

an overlap with the marits. Genuine disputes with respect to the

Rule 23 requirements must be resolved, after considering all

relevant evidence submitted by the parties. See West, 282 F.3d
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at 938 ("Tough questions must be faced and squarely decided,

if necessary by holding evidentiary hearings and choosing

between competing perspectives."); Szabo, 249 F.3d at 676

(district court must "resolve the disputes before deciding

whether to certify the class"); IPO, 471 F.3 d at 41 (Rule 23 calls

for "definitive assessment" of its requirements); id. at 42

(rejectin.g the view that "a district judge may not weigh

conflicting evidence and determine the existence of a Rule 23

requirernentjustbecausethatfequirementisidenticalto an issue

on the merits").

2.

Plaintiffs contend the District Court's acceptance of their

expert's opinion was consistent with In re Linerboard Antitrust

Litigation, 305 F.3d 145 (3d Cir. 2002), an antitrust conspiracy

action in which we affirmed class certification. There are a

number of surface similarities between this case andLinerboard.

Plaintiffs' expert, Beyer, also appeared as an expert for the

plaintiffs in Linerboard, and in both cases he presented an

analysis of the industry and a "structure in pricing" analysis. Id.

at 153. As in Linerboard, Beyer here proposed to demonstrate

antitrust impact through the use of "benchmarks" and "multiple

regression analysis." Id. at 153-54. In affirming the district

court's grant of class certification inLinerboard, we concluded

that Beycr, along with another expert for the plaintiffs,

"effectively utilized supporting data, including charts and

exhibits, to authenticate their professional opinions that all class

members would incur" antitrust impact. Id. at 155.
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In Linerboard we did not address whether such expert

opinion offered by the party opposing class certification would

have been properly considered by the district court in the

exercise of its discretion. But defendants here presented expert

opinion disputing much of the evidence and argument plaintiffs

offered for certification-specifically, Ordover disputed Beyer's

characterizations ofthe market and the alleged pricing structure.

Defendants contend Ordover raised substantial doubts, not

considered by the District Court, about whether common proof

would be available for plaintiffs to demonstrate antitrust impact

at trial.

We do not question plaintiffs' general proposition, which

the District Court accepted, that a conspiracy to maintain prices

could, in theory, impact the entire class despite a decrease in

prices for some customers in parts of the class period, and

despite some divergence in the prices different plaintiffs paid.

But the question at class certification stage is whether, if such

impact is plausible in theory, it is also susceptible to proof at

trial through available evidence common to the class. When the

latter issue is genuinely disputed, the district court must resolve

it after considering all relevant evidence. Here, the District

Court apparently believed it was barred from resolving disputes

between the plaintiffs' and defendants' experts. Rule 23 calls

for consideration of all relevant evidence and arguments,

including relevant expert testimony of the parties. Accordingly,

we will vacate the order certifying the class and remand for
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proceedings consistent with this opinion.z6

D.

Defendant.s contend the District Court, by relying on

Bogosian v. Gulf Oil Corp., 561 F.2d 434 (3d Cir. 1977),

erroneously presumed the predominance requirement was met.

In Bogosian, also a Clayton Act § 4 case in which plaintiffs

sought class certification, the district court had denied class

certification on the assumption that the issue of antitrust impact

would have to be proven on an individual, as opposed to

common, basis. 561 F.2d at 454. Finding that assumption

erroneous, we reasoned that "when an antitrust violation impacts

upon a class of persons who do have standing, there is no reason

in doctrine why proof of the impact cannot be made on a

common basis so long as the common proof adequately

demonstrates some damage to each individual. Whether or not

fact of damage can be proven on a common basis therefore

depends upon the circumstances of each case." Id. Applying

the concept, we continued:

If, in this case, a nationwide conspiracy is proven,

the result of which was to increase prices to a

class of plaintiffs beyond the prices which would

86The current record suggests it may be possible to overcome

some obstacles to class certification by shortening the class

period or by fashioning sub-classes. See Fed. R. Civ. P.

23(c)(5).
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obtain in a competitive regime, an individual

plaintiff could prove fact of damage simply by

proving that the free market prices would be

lower than the prices paid and that he made some

purchases at the higher price. If the price

structure in the industry is such that nationwide

the conspiratorially affected prices at the

wholesale level fluctuated within a range which,

though different in different regions, was higher

in all regions than the range which would have

existed in all regions under competitive

conditions, it would be clear that all members of

the class suffered some damage, notwithstanding

that there would be variations among all dealers

as to the extent of their damage.

Id. at 455; see Newton, 259 F.3d at 179 n.21 ("In antitrust class

actions, injury may be presumed when it is clear the violation

results in harm to the entire class."); Linerboard, 305 F.3d at

151-53.

In Linerboard, we found a "strong argument [could] be

made that the Bogosian concept of presumed impact was

properly applied" on the facts of that case. Id. at 152. Plaintiffs

had alleged a horizontal conspiracy by manufacturers to restrict

supply and raise prices of linerboard, the paper lining used in

corrugated cardboard boxes and sheets. Id. Over a two-year

period, defendants allegedly had agreed to idle their plants to

reduce inventories to a twenty-year low and boost prices. Id. at
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150-51. During the two-year class period, prices had risen by

ninety percent. See id. at 152 ("Coincident with [defendants']

interference with the normal market forces, linerboard prices in

the eastern United States rose in six conseoutive price increases,

from a l(iw of around $270 to $290 per ton in third quarter 1993

to $530 per ton by April 1995."). The record in this case is

different. Although the price ofhydrogen peroxide rose at some

points during the lengthy class period, the priee was lower, not

higher, at the end of the class period than at the beginning. And

the evidence, as interpreted by defendants' expert, shows that

through much of the class period the production of hydrogen

peroxide was increasing rather than decreasing. Moreover, there

was an active dispute between thc experts as to the "price

structure in the industry" to which Bogosian refers. Defendants

cited, for example, Ordover's empirical analysis showing

substantial price disparities among similarly situated customers.

Accordingly, defendants oontended, it was far from "clear the

violation result[ed] in harm to the entire class," Newton, 259
F.3d at 179 n.21. It is not apparent that the District Court

considered, or believed it had the authority to consider, all the

evidence in the record with respect to this dispute.

While the District Courtfound the Bogosian presumption

applied, it also relied on Beyer's analysis. Cf. Linerboard, 305
F.3d at 155 ("[T]his was not a case where plaintiffs relied solely

on presunied impact ard damages."). As in Linerboard,

plaintiffs here stress that they do not rely merely on Bogosian's

presumption to support class certification, but also on their
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expert's analysis. Plaintiffs do not contend a bare allegation of

a price-fixing conspiracy, in the absence of supporting evidence

and analysis, suffices to support class certification consistent

with a proper "rigorous analysis" under Rule 23. We emphasize

that "[a]ctual, not presumed, conformance" with the Rule 23

requirements is essential. Newton, 259 F.3d at 167 (quoting

Falcon, 457 U.S. at 160) Falcon, 457 U.S. at 160; Newton, 259
F.3d at 167. Applying a presumption of impact based solely on

anunadorned allegation ofprice-fixing would appear to conflict

with the 2003 amendments to Rule 23, which emphasize the

need for a careful, fact-based approach, informed, if necessary,

by discovery. See Fed. R. Civ. P. 23 advisory committee's note,

2003 Amendments ("[D]iscovery in aid of the certification

decision often includes information required to identify the

nature of the issues that actually will be preseqted at trial.").

The District Court, upon review of all the evidence

consistent with this opinion, may again consider whether the

reasoning inBogosian is compatible with the record of this case.

See In re Salomon Analyst Metromedia Litig., 544 F.3d 474,

485-86 (2d Cir. 2008) (remanding for opportunity for party

opposing class certification to present evidence rebutting the

fraud-on-the-market presumption, because Rule 23 requires a

"definitive assessment" as to the predominance requirement).

V.

For the foregoing reasons, we will vacate the class

certification order and remand for proceedings consistent with
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this opinion.
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Purchaser Plaintiffs and EMCO Che nical Distrib-
utors, Inc.

Before: SCIRICA, Chief Judge, AMBRO and
FISHER, Circuit Judges.

OPINION OF THE COURT

SCIRICA, Chief Judge.
"1 At issue in this antitrust action are the standards
a district court applies when deciding whether to
certify a class. We will vacate the order certifying
the class in this case and remand for proceedings
consistent with this opinion.

In deciding whether to certify a class under
Fed.R.Civ.P. 23, the district court must make
whatever factual and legal inquiries are necessary
and must consider all relevant evidence and argu-
ments prasented by the parties. See Newton v. eYter-
rill Lynch, Pierce, Feimer & Smith, Inc., 259 F.3d
154, 166, 167 (3d Cir.2001) (citing Szabo v.
Bridgcport Maclu., Inc., 249 F.3d 672, 676 (7th
Cir.2001); Manual for Complex Litigatto t (Third) §
30.1 (1995)). In this appeal, we clarify three key as-
pects of class certification procedure. First, the de-
cision to certify a class calls for findings by the
court, not merely a "threshold showing" by a party,
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that each requirement of Rule 23 is met. Factual de-
terminations supporting Rule 23 findings must be
made by a preponderance of the evidence. Second,
tbe court must resolve all factual or legal disputes
relevant to class certification, even if they overlap
with the merits-including disputes touching on ele-
ments of the cause of action. Third, the court's ob-
ligation to consider all relevant evidence and argu-
ments extends to expert testimony, whether offered
b.y a party seeking class certification or by a party
opposiug it.

I.

Purchasers of hydrogen peroxide and related chem-
ical products brought this antitrust conspiracy ac-
tion against chemical manufacturers F"'An inor-
ganic liquid, hydrogen peroxide is used most prom-
inently as a bleach in the pulp and paper industry
with smaller amounts appearing in chemicals and
laundry products, environmental applications, tex-
tiles, and electronics. Hydrogen peroxide is avail-
able in solutions of different concentrations and
gradcs depending on its inteuded use. Major con-
centrations are. 35, 50, and 70 percent. The grades,
roughly in order from least- to most-expensive, are:
standard, food/cosmetic (which must meet FDA
standards), electronic, and propulsion. All defend-
ants sold the standard grade, but not all defendants
sold all other grades. Defendants sold different
amounts of each of the grades. Each grade has dif-
ferent supply and demand conditions because the
grades are sold to end-users in a variety of indus-
tries with different economic characteristics. Ac-
cording to defendants, the different grades are not
economic substitutes for each other, but plaintiffs
disagree. Prices diverge dramatically among
grades; electronic or propulsion grade can be as
much as five times more expensive than standard
grade.

The other two products at issue are sodium percar-
bonate and sodium perborate, together known as
persalts, which are granular solids containing hy-
drogen peroxide used primarily as detergents.

Page 4

Among the defendants, only Solvay produced and
sold sodium percarbonate in the United States dur-
ing the class period. Solvay Chemicals, Degussa
Corp., aud FMC sold sodium perboxate in the
United States during the class period Akzo,
Arkema, and Kemira did not sell or produce sodium
perborate in the United States during the class peri-
od.

*2 After the United States Department of Justice
and the European Commission began investigating
possible violations of the antitrust laws in the hy-
drogen peroxide industry,I`N2 several plaintiffs
fded class action complaints against producers of
hydrogen peroxide and persalts under § 4 of ihe
Clayton Act, 15 U.S.C. § 15, alleging a conspiracy
in restraint of trade violating § 1 of the Sherman
Act, 15 U.S.C. § 1. The Judicial Paitel on Mul-
tidistrict Litigation transferred all cognate federal
actions to the United States District Court for the
Eastem District of Pennsylvania, which consolid-
ated the cases. See ln re Nydrogen Peroxide Anti-
trust Litig., 374 F.Supp.2d 1345 (J.P.M.L.2005).
The consolidated amended complaint alleged that
during an eleven-year class period (January 1,
1994-January 5, 2005) defendants (1) cornmunic-
ated about prices they would charge, (2) agreed to
charge prices at certain levels, (3) exchanged in-
formation on prices and sales volume, (4) allocated
markets and customers, (5) agreed to reduce pro-
duction capacity, (6) monitored each other, and (7)
sold hydrogen peroxide at agreed prices.

The District Court denied defendants' motion to
dismiss the complaint for failure to state a claim.
Following extensive discovery,r"r plaintiffs
moved to certify a class of direct purchasers of hy-
drogen peroxide, sodium perborate, and sodium
percarbonate, over an eleven-year class period. In
support of class certification, plaintiffs offered the
opinion of an economist. Defendants, opposing
class certification, offered the opinion of a different
economist. Defendants separately moved to exclude
the opinion of plaintiffs' economist as unreliable
under Daubert v. Merreld Dow Pharmaceuticals,
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lrio., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Tsd.2d
469 (1993). Concluding plaintiffs' expert's.opinion
was admissible and supported plaintiffs' motion for
class certifrcatioti, the District Court certified a
class of direct purchasers of hydrogen peroxide, so-
dium perborate, and sodium perearbonate under
Fed.R.Civ.P, 23(b)(3).See In r•e Hydrogen Perox-
ide Antttrust Litig., 240 F.R.D. 163 (E.D.Pa.2007).
The District Court identified seven issues to be
tried on a class-wide basis: (1) whether defendants
and others engaged in a combination and conspir-
acy to fix, raise, maintain, or stabilize prices; alloc-
ate customers and markets; or control and restrict
output of hydrogen peroxide, sodium perborate, and
sodium percarbonate sold in the United States; (2)
the identity of the participants in the alleged con-
spiracy; (3) the duration of the alleged conspiracy
and the nature and character of defendants' acts per-
formed in furtherance of it; (4) the effect of the al-
leged conspiracy on the prices of hydrogen perox-
ide and persalts during the class period; (5) whether
the alleged conspiracy violated the Sherman Act;
(6) whether the activities alleged in furtherance of
the conspiracy or their effect on the prices of hy-
drogen peroxide and persalts during the class period
injured named plaintiffs and the other niembers of
the class; and (7) the proper means of calculating
and distributing damages. The class was defined as;

*3 All persons or entities, inclnding state, local
and municipal government entities (but excluding
defendants, their parents, predecessors, suc-
cessors, subsidiaries, and affiliates as well as fed-
eral govemment entities) who purchased hydro-
gen peroxide, sodium perborate, or sodium per-
carbonate in the United States, its territories, or
possessions, or from a facility located in the
United States, its territories, or possessions, dir-
ectly froni any of the defendants, or from any of
their parents, predecessors, successors, subsidiar-
ies, or affiliates, at any time during the period
from September 14, 1994 to January 5, 2005.

We granted defendants' petition for an interlocutory
appeal under Fed,R.Civ.P. 23(f)?"4

II.

Page 5

Class certification is proper only "if the trial court
is satisfied, after a rigorous analysis, that the pre-
requisites" of Rule 23 are met.F s Gen. Tel. Co. of
Sw. v. Falcon, 457 U.S. 147, 161, 102 S.Ct. 2364,
72 L.Ed.2d 740 ( 1982); see Beck v. Maximus, Inc,
457 F.3d 291, 297 (3d Cir.2006); see also Amchem
P»ds., Inc. v. Windsor, 521 U.S. 591, 615, 117
S.Ct. 2231, 138 L.Hd.2d 689 (1997) (Rule 23(b)(3)
requirements demand a "close look")."A class certi-
fication decision requires a thorough examination
of the factual and legal allegations." Newton, 259
F.3d at 166.n'6

The trial court, well-positioned to decide which
facts and legal arguments are most important to
cach Rule 23 requirement, possesses broad discre-
tion to control proceedings and frame issues for
consideration under Rule 23. See Amchem, 521
U.S. at 630, 117 S.Ct. 2231 (Breyer, J„ concurring
in part and dissenting in part) (recognizing that the
decision on class certification may implicate
"highly fact-based, complex, and difficult mat-
ters"). But proper discretion does not soften the
tule: a class may not be certified without a fmding
that each Rule 23 requirement is met. Careful ap-
plication of Rule 23 accords with the pivotal status
of class certification in large-scale litigation, be-
cause

denying or granting class certification is often the
defming motnent in class actions (for it niay
sound the "death knell" of the litigation on the
part of plaintiffs, or create unwarranted pressure
to settle notuneritorious claims on the part of dc-
fendants),...

Newton, 259 F.3d at 162;.ree id. at 167
("Irrespective of the merits, certifrcation decisions
may have a decisive effect on litigation."); see also
Coopers & Lybr•and Y. Livesay, 437 U.S. 463, 476,
98 S.Ct. 2454, 57 L.Ed.2d 351 (1978). In some
cases, class certification "niay force a defendaut to
settle rather than incur the costs of defending a
class action and run the risk of potentially ruinous
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liability."Fed.R.Civ.P. 23 advisory committee's
note, 1998 Amendrra:nts. Accordingly, the potential
for unwarranted settlement pressure "is a factor we
weigh in our certification calculus." Newton, 259
F.3d at 168 n 8. The Supreme Court recently cau-
tioned that certain antitrust class actions may
present prime opporutnities for plaintiffs to exert
piessure apon defendants to settle weak claims. See
Bell Atd. Cotp. v. Tw»mbly, 550 U.S. 544, 127
S.Ct. 1955, 1967, 167 L.Ed.2d 929 (2007),
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en case,' " In re New Motor Vehicles Can. Exp. An-
titrust Litig., 522 F.3d 6, 20 (1st Cir.2008)
[hereinafter New Motor Vehicles ] (quoting Waste
Mgmt. Holdings, Inc. v, Mowbray, 208 F.3d 288,
298 (1 st Cir.2000)) FNg"If proof of the essential
elements of the cause of action requires individual
treatment, then class certifrcation is
unsuitable." Newton, 259 F.3d at 172.Accordingly,
we exaniine the elements of plaintiffs' claitn
"through the prism" of Rule 23 to determinc wheth-
er the District Court properly certified the class. Irl,
at 181.

IlI.

*4 Here, the District Court found the Rule 23(a) re-
quirements were met, a determination defendants
do not now challenge. Plaintiffs sought certification
under Rule 23(b)(3), which is petmissible when the
courL "finds that the questions of law or fact com-
mon to class members predonrinate over any ques-
tions affecting only individual members, and that a
class action is superior to other available methods
for fairly and efficiently adjudicating the contro-
versy."rN717ed.R.Civ.P. 23(b)(3). The twin require-
ments of Rule 23(b)(3) are known as predominance
and superiority.

[1][2][3][4] Only the predominance requirement is
disputed in this appeal. Predominance "tests wheth-
er proposed classes are sufficiently cohesive to
wattant adjudication by representation," Amchem,
521 U.S. at 623, 117 S.Ct. 2231, a standard "far
more demanding" than the commonality require-
ment of Rule 23(a), id, at 623-24, 117 S.Ct.
2231,"requiring more than a conmion claim," New-
ton, 259 F.3d at 187,"Issues common to the class
must predominate over individual issues...." In re
Prudential Ins. Co. Am. Sales Practice Litig., 148
F.3d 283, 313-14 (3d Cir.1998). Because the
"nature of the evidence that will suffice to resolve a
question determines whether the question is com-
mon or individual," Blades v. Monsanto Co., 400
F.3d 562, 566 (8th Cir.2005), " 'a district court
must fommlate some prediction as to how specific
issues will play out in order to determine whether
common or individual issues predominate in a giv-

A.

[5] The olements of plaintiffs' claim are (1) a viola-
tion of the antitrust laws-here, § I of the Sherman
Act, (2) individual injury resulting from that viola-
tion, and (3) measurable damages. 15 U.S.C. § 15;
Atn. Bearing Co. v. Lttton Jndus., Inc., 729 F.2d
943, 948 (3d Cir.1984); Blades, 400 F.3d at
566.Importantly, individual injury (also known as
antitrust impact) is an element of the cause of ac-
tion; to prevail on the merits, every class member
must prove at least some ahtitrust impact resulting
from the aIleged violaticn. Bogosian v. Gulf Oll
Corp., 561 F.Zd 434, 454 (3d Cir.1977); see New-
ton, 259 F.3d at 188 (In antitrust and securities
fraud class actions, "[p]roof of injury (whether or
not an injury occurred at all) must be distinguished
from calculation of damages (which detetrnines the
actual value of the injury)").

In antitrust cases, impact often is critically import-
ant for the purpose of evaluating Rule 23(b)(3)'s
predominauce requiremcnt because it is an element
of the claim that may call for individual, as opposed
to common, proof. See New Motor Vehicles, 522
F.3d at 20 ("In antitntst class actions, common is-
sues do not predominate if the fact of antitrust viol-
ation and the fact of antitrust impact cannot be es-
tablished tbrough common proof."); Bell Atl. Corp.
v. AT & T Corp., 339 F.3d 294, 302 (5th Cir.2003)
("[W)here fact of damage cannot be established for
every class member through proof common to the
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class, the need to establish antitmst liability for in-
dividual class members defeats Rule 23(b)(3) pre-
dominance"); see also Blades, 400 F.3d at 572
("[P]roof of conspiracy is not proof of common in-

]ury")•

"5 Plaintiffs' burden at the class certification stage
is not to prove the element of antitrust impact, al-
though in order to prevail on the merits each class
member must do so. Instead, the task for plaintiffs
at class certification is to demonstrate that the ele-
nient of antitrost impact is capable of proof at trial
through evidence that is common to the class rather
than individual to its members. Deciding this issue
calls for the district court's rigorous assessment of
the available evidence and the method or methods
by which plaintifl's propose to use the evidence to
prove impact at trial. SeeFed.R.Civ.P. 23 advisory
committee's note, 2003 Amendments ("A critical
need is to determine how the case will be tried");
see, e.g., in re Linerboard Arntidrzcst Litig., 305
F.3d 145, 155 (3d Cir.2002) ("reject[ing] the con-
tention that plaintiffs did not demonstrate that suffi-
cient proof was available, for use at trial, to prove
antitrust impact common to all the members of the
class").

Here, the District Court found the predominance re-
quirement was met because plaintiffs would be able
to use corntnon, as opposed to individualized, evid-
ence to prove antitrust impact at trial. On appeal,
defendants contend the District Court erred in three
principal respects in fnding plaintiffs satisfied the
predominance requirement: (1) by applying too le-
nient a standard of proof for class certification, (2)
by failing meaningfully to consider the views of de-
fendants' expcrt while crediting plaintiffs' expert,
and (3) by erroneously applying presumption of an-
titrust impact under Bogosian, 561 F.Zd at 454-55.

We review a class certification order for abuse of
discretion, which occurs if the district court's de-
cision "rests upon a clearly erroneous finding of
fact, an errant conclusion of law or an improper ap-
plication of law to fact." Newton, 259 F.3d at
165."[W]hether an incorrect legal standard has been
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used is an issue of law to be reviewed de novo." In
re Initial Pub. Offering See, Litig., 471 F.3d 24, 32
(2d Cir.2006) [hereinafter IPO ] (citation omitted) F"9

B.

We summarize briefly the evidence and argantents
offered to the District Court. As noted, both
plaintiffs and defendants presented the opinions of
expert economists. Importantly, the eicperts dis-
agreed on the key disputed predominance issue-
whether antitrust impact was capable of proof at tri-
al through evidence common to the class, as op-
posed to individualized evidence.

Plaintiffs' expert, John C. Beyer, PhD., offered an
opinion purporting to show that "there is common
proof that can be used to demonstrate that the al-
leged conspiracy to raise prices, restrict output and
allocate customers would have iunpacted all pur-
chasers of hydrogen peroxide, sodium perborate,
and sodium percarbonate."Beyer's "market analys-
is" suggested that conditions in the llydrogen perox-
ide industry favored a conspiracy that would have
impacted the entire class. First, hydrogen peroxide
and persalts are fungible, undifferentiated conunod-
ity products, which rimeans producers compete on
price, not quality or other features. Second, produc-
tion is heavily concentrated in a small group of
rnanufacturersFi+'"Third, there are high barriers to
entry in the industry and no close econonric substi-
tutes, preventing any competitors from entering the
market and undercutting prices. Fourth, defendants'
geographic markets overlapped, so that purchasers
would have benefrtted from price competition if not
for the alleged conspiracy.

*6 Beyer also observed a "pricing structure" in the
hydrogen peroxide industry which, he contended,
showed prices across pioducers, grades and concen-
trations of hydrogen peroxide, and end uses moved
similarly overtime.NnII This, according to Beyer,
suggested a conspiracy would have impacted all
class tnembers:

® 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?sv=Split&prid=ia7449e8f0000011 f3e18c8... 2/3/2009



Page 9 of 24

--- F.3d ----, 2008 WL 5411562 (C.A.3 (Pa.)), 2008-2 Trade Cases P 76,453
(Cite as: 2008 WL 5411562 (C.A.3 ( Pa.)))

My analysis of the similarity in price movements
over time indicates that hydrogen peroxide prices
charged by different manufacturers are affected
by the same market forces of supply and de-
mand.... These similarities in movement are
sometimes referred to as "pricing stmcture" or
"structure to prices." This analysis confirms that
prices would have behaved siniilarly, in a con-
sistent and generalized matmer[,] to a conspiracy
to fix prices at artificially high levels [and] to re-
strict output or to allocabe customers.

Beyer also pointed to coordinated increases in list
prices by defendants as evidence of common im-
pact.

Beyer identified two "potential approaches" to os-
timating damages on a class-wide basis: (1) bench-
mark analysis, which would compare actual prices
during the alleged conspiracy with prices that exis-
ted befoie the class period; and (2) regression ana-
lysis, through which it "may be possible ... to es-
timate the relationship between price of hydrogen
peroxide, sodium perborate, and sodium percarbon-
ate and the various market foroes that influence
prices, including demand and supply vari-
ables."These methods, according to Beyer, could be
used to estimate the prices plaintiffs would have
faced but for the conspiracy. Beyer stated that
"sufPiciettt reliable data" exist to allow him to em-
ploy one or both of the potential approaches.

Defendants offered the opinion of their own expert
econoniist, Janusz A. Ordover, PhD., to "provide
an independent expert assessnrent of whether certi-
fication of the proposed class of Plaintiffs is appro-
priate in this matter."Specifically, Ordover set out
to address "whether, assuming a conspiracy of the
kind described in the Complaint, the Plaintiffs will
be able to show, through common proof, that all or
virtually all of the members of the proposed class
suffered economic injury caused by the alleged
conspiracy."Ordover also "opine[d] on whether a
fornutlaic approach exists by which impact could
be demonstrated and damages to the class could be
reasonably calculated."Ordover responded to and
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disputed many of Beyer's opinions.

First, Ordover disputed Beyer's finding that hydro-
gen peroxide and persalts are fungible, contending
that the "various grades of hydrogen peroxide ...
[and persalts] have different supply characteristics
and fabe different demand conditions. The exist-
ence of supply and demand characteristics that are
specific to the various grades and uses requires in-
dividualized assessment of the impact of the alleged
conspiracy at least across these different grades and
uses. Consequently, a finding of class-wide impact
from the alleged conspiracy cannot be inferred from
the mere fact of the conspiracy and from conunon
evidence."Second, Ordover alleged that, over the
eleven-year proposed class period, "the industry ex-
perienced prolonged periods of increasing capacity,
increasing production, and an overall trend of de-
clining real and nominal prices in the face of stable
or inrseasing costs."Ordover disputed Beyer's pri-
cing structure analysis, contending "there is no
tendency for prices charged to individual custonrers
to move together, which indicates that the alleged
conspiracy cann.ot be shown to have had class-wide
impact," necessitating individualized inquiries to
determine whether a customer incurred impact.

*7 Ordover also found some of defendants' price-
increase announcements were ineiTective-actual
pricesdidnotfollowthepurportedannouncements-sug-
gesting list prices could not be used to measure an-
titrust impact on a basis common to the class. Or-
dover observed that a number of contracts for the
sale of hydrogen peroxide were individually negoti-
ated, with a variety of contract temrs. And depos-
ition testimony from named plaintiffs indicated list
prices were sometimes disregarded. Ordover opined
that the statistical methods by which Beyer pro-
posed to demonstrate common impact and dan ages
were not feasible. Given the record of prices and
output in the industry and the apparent influence of
individualized factors on pricing, "class-wide as-
sessmont of impact based on aggregate price in-
formation [was] impossible," and any formulaic ap-
proach to deternvne a set of "but-for prices" would
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have to incorporate a multitude of different
"variables," defeating any reasonable notion of
proof common to the class.

Significantly, Ordover presented empirical analysis
of the data on individual sales transactions and
found that different eustomers purchasing the two
most common grades and three most common con-
centrations from the same hydrogen peroxide pro-
ducer in a given year were as likely to experience a
decline in actual prices over the year as an increase,
while other similarly situated customers experi-
enced no change in price. Defendants contend this
disparity goes to the core of the predoniinance is-
sue-plaintlffs and their expert, Beyer, failed to
"explain ... how or which common proof could be
used to determine that the alleged conspiracy im-
pacted customers whose prices declined, as well as
customers whose prices increased or stayed the
same, over the same time period,"PNnBr. of Ap-
pellant at S. Beyer, according to defendants, only
"promised" to come up with a method to overcome
this obstacle, without showing or even suggesting
how it might be done. Defendants contend the mar-
ket analysis is "generic" and note it would apply
equally to a large nurnber of industries. With re-
spect to the pricing structme analysis, they contend
Beyer's use of average prices, rather than those of
individual transactions, to show pricing sttucture,
was erroneous because it glossed over differences
in aetual prices. The theme of defendants' argttment
is that the data, which Ordover analyzed, rebut
Beyer's "theory" that convnon proof was feasible.
Beyer's and Ordover's analyses are irreconcilable.

In addition to presenting Ordover's testimony, de-
fendants moved to exclude Beyer's testimony as un-
reliabie, citing DauBerY v. Merrell Dow Phm7na-
ceattical.+•, hac., 509 U.S. 579, 113 S.Ct. 2786, 125
L.Ed.2d 469 (1993).PN11 The District Court
denied the Daubert motion in its memorandum and
order certifying the class.

C.
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The District Court concluded the predominance re-
quirement was met. It held that "[c]ither [Beyer's]
market analysis or the pricing structure analysis
would likely be independently sufftcient at this
stage. Plaintiffs and Dr. Beyer have provided us
with both. Despite defendants' claims to the con-
trary, we should require no more of plaintiffs in a
motion for class certification."Because hydrogen
peroxide is fimgible, the court found, "pmchasing
decisions [are] made primarily on the basis of price
rather than quality or specific properties," and
"price is by far the most significant means of com-
petition among producers and an agreement to con-
trol prices wiB seriously hinder competition."The
court rejected defendants' objection that different
grades and concentrations of hydrogen peroxide
called iaito question its fungibility. The prices of the
grades and concentrations were related to each oth-
er, so in the view of the court, the differences
would not preclude common proof of antitmst im-
pact Defendants' high combined market share
meant that "no competitor who was not a member
of the conspiracy would be able to take up the slack
and keep prices stable."The high barriers to entry
and lack of economic substitutcs implied "a con-
spiracy such as the one alleged here [could] contin-
uc indefinitely with limited risk that a new compet-
itor would enter the market and undercut the
agreed-upon prices."Also, the court accepted Bey-
er's opinion that "prices in the hydrogen peroxide
industry moved similarly over time and the industry
exhibited structure in pricing."The court added that
it believed "plaintiffs would be able to show anti-
trust impact on all purchasers merely by showing
that defendanis kept list prices that were artificially
high because of their conspiracy."

*8 'fhe District Court held that it was suff-rcient that
Beyer proposed reliable methods for proving im-
pact and damages; it did not matter that Beyer had
not completed any benchmark or regression ana-
lyses, and the court would not require plaintiffs to
show at the certification stage that either method
would work.
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1V.

A.

Defendants contend the District Court applied too
lenient a standard of proof with respect to the Rule
23 requirements by (1) accepting only a "threshold
showing" by plaintiffs rathor than making its own
determination, (2) requiring only that plaintiffs
demonstrate their "intention" to prove impact on a
class-wide basis, and (3) singling out antitrust ac-
tions as appropriate for class treatment even when
conipliance with Rule 23 is "in doubt"

Although it is clear that the party seeking certifica-
tion must convince the district court that the 're-
quirements of Rule 23 are met, little guidance is
available on the subject of the proper standard of
"proof' for class certifrcationJ" +The Supreme
Court has described the inquiry as a "rigorous ana-
lysis," Falcon, 457 U.S. at 161, 102 S.Ct. 2364, and
a"close look," dmchent, 521 U.S. at 615, 117 S.Ct.
2231, but it has elaborated no further.

1.

The following principles guide a district court's
class certification analysis. First, the requirements
set out in Rule 23 are not mere pleading rules. Sz-
abo, 249 F.3d at 675-77.The eourt may "'delve
beyond the pleadings.to determine whether the re-
quirements for class certification are
satisfied."' Newton, 259 F.3d at 167 (quoting 5
James Wm, Moore et al., Moore's Federal
Practtce § 23.61[5] ); see Beck, 457 F.3d at 297
(same); see also Johnston v. HBO Filnr Mgmt.,
Inc., 265 F.3d 178, 189 (3d Cir.2001) (district court
properly "examine[d] the factual record underlying
plaintiffs' allegations in making its cerfification de-
els1on")?"15

[6][7] An overlap between a class certification re-
quirement and the merits of a claim is no reason to
decline to resolve relevant disputes when necessary
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to determine whether a class certification require-
mcnt is met. Some uncertainty ensued when the Su-
preme Court declared in Ersen v. Carlisle & Jac-
quelin, 417 U.S. 156, 177, 94 S.Ct. 2140, 40
L.Ed.2d 732 (1974), that there is "nothing in either
the language or history of Rule 23 that gives a court
any authority to conduct a preliminary inquiry into
the merits of a suit in order to determine whether it
may be maintained as a class action:'Only a few
years later, in addressing whether a patty may bring
an interlocutory appeal when a district court denies
class certifrcation,FN16 the Supreme Court pointed
out that "the class determination generally involves
considerations that are 'enmeshed in the factual and
legal issnes comprising the plaintiffs cause of ac-
tion."' Livesay, 437 U.S. at 469, 98 S.Ct. 2454
(quoting Mercantile Nat'l Bank v. Langdeau, 371
U.S. 555, 558, 83 S,Ct. 520, 9 L.Ed.2d 523 (1963)).
As we explained in Newton, 259 F.3d at
166-69, Etsen is best understood to preclude only a
tnerits inquiry that is not necessary to detemune a
Rule 23 requirement. Other courts of appeals have
agreed EM7 Because the decision whether to certi-
fy a class "requires a thorough examination of the
factual and legal allegations," id. at 166, 94 S.Ct.
2140, the court's rigorous analysis may include a
"preliminary inquiry into the merits," id. at 168, 94
S.Ct. 2140, and the court may "consider the sub-
stantive elements of the plaintiffs' case in order to
envision the form that a trial on those issues would
take," td at 166, 94 S.Ct. 2140 (quoting 5 Moore's
Federal Practice § 23.46[4] ) (quotation inarks
omitted)-See itl. at 168, 94 S.Ct 2140 ("In review-
ing a motion for class certification, a prelinvnary
inquiry into the merits is sometimes necessary to
deterrnine whether the alleged claims can be prop-
erly resolved as a class action.")?"'a A contested
requirement is not forfeited in favor of the party
seeking certification merely because it is similar or
even identical to one normally decided by a trier of
fact. Although the district court's findings for the
purpose of class certification are conclusive on that
topic, they do not bind the faot-finder on the
merits PN19
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*9 The evidence and arguments a district court con-
siders in the class certification decision call for rig-
orous analysis. A party's assurance to the court that
it intends or plans to meet the requirenients is insuf-
ficient. See id at 191, 94 S.Ct. 2140 ("jW]here the
court finds, on the basis of substantial evidence as
here, that there are serious problems now appear-
ing, it should not certify the class merely on the as-
surance of counsel that some solution will be
found.") (quoting Windham v. Am. Brands, Inc.,
565 F.2d 59, 70 (4th Cir.1977)) (quotation marks
omitted); Wachiel v. Guardian Life Ins. Co., 453
F.3d 179, 184, 186 (3d Cir.2006) (the requirement
that a district court include in its class certification
order "a clear and complete summary of those
claims, issues, or defenses subject to class treat-
ment" provides for the "full and clear artioulation
of the litigation's contours at the time of class certi-

fication").

Support for our analysis is drawn from amendments
to Rule 23 that took effect in 2003. First, amended
Rule 23(c)(l)(A) altered the tiniing requirement for
the class certification decision. The amended mle
calls for a decision on class certification "[a)t an
early practicable time after a person sues or is sued
as a class representative," while the prior version
had required that decision be made "as soon as
practicable after commencement of an action."We
recognized in Weiss v. Regal Collections, 385 F.3d
337, 347 (3d Cir.2004), that this change in lan-
guage, though subtle, reflects the need for a thor-
ough evaluation of the Rule 23 factors-for this reas-
on the mle does not "require or encouxage prema-
ture certification determinations."We explained:

Fed.R.Civ.P. 23 directs that certification de-
cisions be made "at an early practicable
time." Fed.R.Civ.P. 23(c)(1)(a). This recent
amendment replaced the language of the old rule:
The former " 'as soon as practicable' exaction
neither reflect[ed] prevailing practice nor cap-
ture[ed] the many valid reasons that may justify
deferring the initial certification
decision."SeeFed.R.Civ.P. 23(c)(1)(a) Advisory

Cornmittee Notes...,
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Allowing time for linilted discovery supporting
certification motions ntay ... be necessary for
sound judicial administration. See [ Newron, 259
F.3d at 166] ("[I]t may be necessary for the Ceurt
to probe behind the pleadings before coming to
rest on the certification question.") (quoting [
Falcon, 457 U.S. at 160, 102 S.Ct. 2364] )....

Id. at 347-48 n. 17;see Gariety, 368 F.3d at 365
(noting the change).PM Relatedly, in introducing
the concept of a'`frial plan," the Advisory Conunit-
tee's 2003 note focuses attention on a rigorous eval-
uation of the likely shape of a trial on the issues:

A critical need is to detetmine how the case will
be tried. An increasing number of courts require a
party requesting class certification to present a
"trial plan" that describes the issues likely to be
presented at trial and tests whether they are sus-
ceptible of class-wide proof.

*10 Fed.R.Civ.P. 23 advisory committee's note,
2003 Atnendments.

Additionaliy, the 2003 amendments eliminated the
language that had appeared in Rule 23(c)(1) provid-
ing that a class certification "may be conditional."
FN''The Advisory Committee's note explains: "A
court that is not satisfied that the requirements of
Rule 23 have been met should refuse certification
until they have been met."The Standing Connnittee
on Rules of Practice and Procedure advised:

The provision for conditional class certification is
deleted to avoid the unintended suggestion,
wbich some courts have adopted, that class certi-
fication may be granted on a tentative basis, even
if it is unclear that the mle requirements are satis-
fred.

Committee Report, supra, at 12;see 5 Moore's Fed-
eral Practice § 23.80[2] ("The 2003 amendment
clarifies that courts should not grant certification
except after searching inquiry, and that courts
should not rely on later developments to determine
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whether certification is appropriate.").

While these amendments do not alter the substant-
ive standards for class certification, they guide the
trial court in its proper task-to consider carefully all
relevant evidence and make a definitive determina-
tion that the requirements of Rule 23 have been met
before certifying a class. See IPO, 471 F.3d at 39
(2003 amendments "arguably combine to pemrit a
more extensive inquiry into whether Rule 23 re-
quirements are met than was previously appropri-
ate"); Oscar, 487 F.3d at 267 (noting that these
"subtle changes" reflect that "a district court's certi-
fication order often b8stows upon plaintiffs ex-
iraordinary leverage, and its bite should dictate the
process that precedes it").

To summarize: because each requirement of Rule
23 must be met, a district court errs as a matter of
law when it fails to resolve a genuine legal or factu-
al dispute relevant to determining the requirements.

2.

Class certification requires a finding that each of
the requirements of Rule 23 has been metFNUSee
Unger, 40L F.3d at 321 ("The plain text of Rule 23

requires the court to 'find,' not merely assume, the
facts favoring class certification."); Gariety, 368
F.3d at 365 (Rule 23(b)(3) requires the court to fmd
predominance). Factual determinations necessary to
make Rule 23 fmdings must be made by a prepon-
derance of the evidence. In other words, to certify a
class the district court must find that the evidence
more likely than not establislxes each fact necessary
to meet the requirements of Rule 23, See Team-
sders Local 445 Freight Div. Pension Fund v. Botn-
bardier Inc., 546 F.3d 196, 202 (2d Ch'.2008).

[8] In reviewing a district court's judgment on class
certification, we apply the abuse of discretion
standard. A district court abuses its discretion in de-
ciding whether to certify a class action if its
"decision rests upon a clearly erroneous finding of
fact, an eiTant conclusion of law or an improper ap-
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plication of law to fact." In re Gen. Motors Corp.
Pick-Up Truck Fuel Tank Procls. Ltab. Lifig., 55
F.3d 768, 783 (3d Cir.1995) (citation and quotation
rnarks omitted); ste Newton, 259 F.3d at 165,Un-
der these Rule 23 standards, a district court exer-
cising proper discretion in deciding whether to cer-
tify a class wiIl resolve factual disputes by a pre-
ponderance of the evidence and make findings that
each Rule 23 requirement is met or is not met, hav-
ing considered all relevant evidence and arguments
presented by the parties. The abuse of discretion
standard requires the judge to exercise sound dis-
cretion-failing tbat, the judge's decision is not en-
titled to the deference attendant to discretionary rul-
ings.

*11 [9] If a class is certified, "the text of the order
or an incorporated opinion must include (1) a read-
ily discernible, clear, and precise statement of the
parameters defining the class or classes to be certi-
fied, and (2) a readily discernible, clear, and com-
plete list of the claims, issues or defenses to be
treated on a class basis." Wachtel, 453 F.3d at
187;seeFed.R.Civ.P.23(c)(1)(B).

B.

[10] Although the District Court properly described
the class certification decision as requiring
"rigorous analysis," some statements in its opinion
depart from the standards we have articulated. The
District Court stated, "So long as plaintiffs demon-
stratc their intention to prove a significant portion
of their case through factual evidence and legal ar-
guments common to all class members, that will
now suffice. It will not do here to make judgments
about whether plaintiffs have adduced enouglt evid-
ence or whether their evidence is more or less cred-
ible than defendants'." With respect to predomin-
ance, the District Court stated that "[p]laintiffs need
only make a threshold showing that the element of
impact will predominantly involve generalized is-
sues of proof, rather than questions which are par-
ticular to each member of the plaintiff
class."(quoting Lu nc•o Indus•., Inc. v. Je(d-Wen,
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whether certification is appropriate,").

While these amendments do not alter the substant-
ive standards for class certification, they guide the
trial court in its proper task-to consider carefully all
relevant evidence and make a definitive determina-
tion that the requirements of Rule 23 have been met
before certifying a class. See IPO, 471 F.3d at 39
(2003 amendments "arguably combine to permit a
more extensive inquiry into whether Rule 23 re-
quirements are met than was previously appropri-
ate"); Oscar, 487 F3d at 267 (noting that these
"subtle changes" reflect that "a district court's certi-
fication order often bestows upon plaintiffs ex-
traordinary leverage, and its bite should dictate the
process that precedes it").

To summarize: because each requirement of Rule
23 must be met, a district court errs as a matter of
law when it fails to resolve a genuine legal or factu-
al dispute relevant to detemiining the requirements,

2.

Class certification requires a fmding that each of
the requirements of Rule 23 has been met rr^See
Unger, 401 F.3d at 321 ("The plain text of Rule 23

requires the court to 'find,' not merely assume, the
facts favoring class certification."); Gariety, 368
F.3d at 365 (Rule 23(b)(3) requires the court to find
predominance). Factual determinations necessary to
make Rule 23 findings must be made by a prepon-
derance of the evidence. In other words, to certify a
class the district court must find that the evidence
more likely than not establishes each fact necessary
to meet the requirements of Rule 23. See Team-
sters Local 445 Freight Div, Pension Fund v. 73orn-
bardier Inc., 546 F.3d 196, 202 (2d Cir,2008),

[8] In reviewing a district courl's judgment on class
certification, we apply the abuse of discretion
standard. A distdcTcourt abuses its discretion in de-
ciding whether to certify a class action if its
"decision rests upon a clearly erroneous finding of
fact, an eirant conclusion of law or an improper ap-
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plication of law to fact-" In re Gen- Motors Corp.
Pick-Up Truck Fuel Tank Prods. Liab, Litig., 55
F.3d 768, 783 (3d Cir.1995) (citation and quotation
marks otnitted); see Newton, 259 F.3d at 165.Un-
der these Rule 23 standards, a district court exer-
cising proper discretion in deciding whether to cer-
tify a class will resolve factual disputes by a pre-
ponderance of the evidence and make findings that
each Rule 23 requirement is met or is not met, hav-
ing considered all relevant evidence and arguments
presented by the parties. The abuse of discretion
standard requires the judge to exercise sound dis-
cretion-failing that, the judge's decision is not en-
titled to the deference attendant to discretionary ml-
ings.

*11 [9] If a class is certified, "the text of the order
or an incorporated opinion must include (1) a read-
ily discernible, clear, and precise statement of the
parameters defining the class or classes to be certi-
fied, and (2) a readily discemible, clear, and com-
plete list of the claims, issues or defenses to be
treated on a class basis." Wachtei 453 F.3d at
187;seeFed.R.Civ.P. 23(c)(1)(B).

B.

[10] Although the District Court properly described
the class certification decision as requiring
"rigorcus analysis," some statements in its opinion
depart fiom the standards we have articulated, The
District Court stated, "So long as plaintiffs demon-
strate their intention to prove a significant portion
of their case through factual evidence and legal ar-
guments connnon to all class members, that will
now suffice. It will not do here to make judgments
about whether plaintiffs have adduced enough evid-
ence or whether their evidence is more or less cred-
ible than defendants'." With respect to predomin-
ance, the District Court stated that "[p]laintiffs need
only make a threshold showing that the element of
impact will predominantly involve generalized is-
sues of proof, rather than questions which are par-
ticular to each member of the plaintiff
class."(quoting Lumco Indus•., In.c. v. Jeld-Wen,
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htc., 171 F.R.D. 168, 174 (B.D.Pa.1997)). As we
have explained, proper analysis mrder Rule 23 re-
quires rigorous consideration of all the evidence
and arguments offered by the parties. It is incorrect
to state that a plaintiff need only demonstrate an
"intention" to try the case in a mamier that satisfies
the predominance requiremant. Similarly, invoking
the phrase "threshold showing" risks misapplying
Rule 23. A "threshold showing" could signify, in-
correctly, that the burden on the party seeking certi-
fication is a lenient one (such as a prima facie
showing or a burden of production) or that the party
seeking certification receives deference or a pre-
sumption in its favor. So defined, "threshold show-
ing" is an inadequate and iniproper standard "[T]he
requirements of Rule 23 must be met, not just sup-
ported by somc evidence." IPO, 471 F.3d at 33;see
e.g., id. at 40, 42 (rejecting the view that a party
seeknig certification need only make "some show-
ing" with respect to the Rule 23 requirements).

Citing Cumberland Farn3s, Inc. v. Browning-Ferris
Ihulustries, 120 F.R.D. 642, 645 (H.D.Pa1988), the
District Court reasoned, "[iJt is well recognized that
private enforccment of [antitrust] laws is a neces-
sary supplement to gove:::.nent action. With that in
mind, in an alleged horizontal price-fixing eonspir-
acy case when a court is in doubt as to whether or
not to certify a class action, the court should crr in
favor of allowing the class."See also Eisenberg v.
Gagnon, 766 F.2d 770, 785 (3d Cir.1985) (citing
Kahan v. Rosenstiel, 424 F,2d 161, 169 (3d
Ch•.1970)) (advising that in a "doubtful" case when
presented with a putative securities class action,
court should err, if at all, in favor of certifrcation).
These statements invite error. Although the trial
court has discretion to grant or deny class certifiea-
tion, the court should not suppress "doubt" as to
whether a Rule 23 requirement is met-no matter the
area of substantive law. Accordingly, Eisenberg
should not be understood to encourage certification
in the face of doubt as to whether a Rule 23 re-
quirement has been met. Eisenberg predates ihe re-
cent amendnaents to Rule 23 which, as noted, reject
tentative decisions on certification and encourage
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development of a record suffrcient for informed
analysis. SeeFed.R.Civ.P. 23 advisory cormnittee's
note, 2003 Amendments ("A court that is not satis-
fied that the requiretnents of Rule 23 have been met
should refuse certification until they have been
met "), We recognize the Supreme Court has ob-
served that "[p]redominance is a test readily met in
certain cases alleghig consumer or securities fraud
or violations of the antitrust laws." Amchent, 521
U.S. at 625, 117 S.Ct. 2231.But it does not follow
that a court should relax its certification analysis, or
presume a requirement for certification is met,
merely because a plaintiffs claims fall within one
of those substanfive categories. SeeFed.R.Civ.P.
23(bX3) advisory committee's note, 1966 Amend-
ment ("Private damage claims by numerous indi-
viduals arising out of concerted antitrust violations
may or may not involve predominating common
questians."); Robinson v. Tex Auto. Dealers Assh,
387 F.3d 416, 420-21 (5th Cir.2004) ("Tbere are no
hard and fast rules ... regarding the suitability of a
particular type of antitrust case for class action
treatment Rather, the unique facts of each case will
generally be ihe determining factor governing certi-
frcation."(citations and quotation marks omitted)).
"[A]ctual, not presumed, conformance" with the
Rttle 23 requirements remains necessary. Newton,
259 F.3d at 167 (quoting Falcon, 457 U.S. at 160,
102 S.Ct. 2364);see, e.g., E. Tex. Motor Freight
Sys., Inc. v. Rocb-iguez, 431 U.S. 395, 405, 97 S.Ct.
1891, 52 L.Sd.2d 453 (1977) (although a putative
class tnay bring a type of claim that "typically" in-
volves common questions of law or fact, "careful
attention to the requirements of [Rule 23] remains
,,, indispensable"),

*12 To the extent that the District Court's analysis
reflects application of incorrect standards, remattd
is appropriate. We recognize that the able District
Court did not have the benefit of the standards we
have articulated. Faced with complex, fact-in-
tensive disputes, trial courts have expended consid-
erable effort to interpret and apply faithfully the re-
quirements of Rule 23. One important reason for
granting interlocutory appeals under Fed.R.Civ.P.
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23(f) is to address "novel or unsettled questions of
law" like those presented here. Newton, 259 F,3d at
164;seeFed.R.Civ.P. 23 advisory committee's note,
1998 Amendmenis (cases in which "the certifrca-
tion decision tums on a novel or unsettled question
of law" are among the best candidates for inter-
locutory appeal).

C.

Defendants contend the District Court erred as a
matter of law in failing to consider the expert testi-
mony of defendants' expert, Ordover, instead defer-
ring to the opinion of plaintiffs' expert, Beyer.
Plaintiffs do not dispute that a district court may
properly consider expert opinion with respect to
Rule 23 requirements at the class certification
stage, but maintain that in this case the District
Court considered and rejected Ordover's opinion
and defendants' arguments based on it.

[11] In addressing defendants' Daubert motion to
exclude Beyer's opinion, the court diseussed wheth-
er it should consider Ordover's opinion in deciding
whether Beyer's opinion was admissible. The court
slated it would be improper to "wcigh the relative
credibility of the parties' experts"-in other words, to
weigh Ordover's opinion against Beyer's-for the
purpose of deciding whether to admit or exclude
Beyer's opinion. Concluding Beyer's opinion was
admissible, the court denied the Daubert motion,
But in addressing the Rule 23 requirements, the
court did not confront Ordover's analysis or his sub-
stantive rebuttal of I3eycr's points. Nor did the court
address Ordover's finding of substantial price dis-
parities among similarly situated purchasers of hy-
drogen peroxide. 'fhe court appears to have as-
sumed it was barred from weighing Ordover's opin-
ion against Beyer's for the purpose of deciding
whether the requirements of Rule 23 had been met.
This was erroneous.

1.
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like any matter relevant to a Rule 23 requirement,
calls for rigorous analysis. See West v. Prudential
Securities, Incorporated, 282 F.3d 935, 938 (7th
Cir.2002) FT"' It follows that opinion testimony
should not be uncritically accepted as establishing a
Rule 23 requirement merely because the court holds
the testimony should not be excluded, under
Daubert or for any other reason. See IPO, 471 F.3d
at 42 (rejecting the view that "an expett's testimony
ntay establlsh a component of a Rule 23 require-
ment simply by being not fatally flawed" and 'nr-
structing that "[al district judge is to assess all of
the relevant evidence admitted at the class certifica-
tion stage and detemilne whether cach Rule 23 re-
quirement has been met, just as the judge would re-
solve a dispute about any other threshold prerequis-
ite for continuing a lawsuit"); FN24 Blades, 400
F.3d at 569-70, 575 (affimfing denial of class certi-
fication where the district court denied defendants'
Daubert motion and "considered all expert testi-
mony offered by both sides in support of or in op-
position to class certification" and "afforded that
testimony such weight as [it] deemed appropriate").
Under Rule 23 the district court must be "satisfied,"
Falcon, 457 U.S. at 161, 102 S.Ct. 2364, or
"persuaded;" IPO, 471 F.3d at 41, that each re-
quirement is met before certifying a class. Like any
evidence, admissible expert opinion may persuade
its audience, or it may not. This point is especially
important to bear in mind when a party opposing
certification offers expert opinion. The district
court may be persuaded by the testimony of either
(or neither) party's expert with respect to whether a
certification requirement is met. Weighing conflict-
ing expert testimony at the certification stage is not
only permissible; it may be integral to the rigorous
analysis Rule 23 demands. See Blades, 400 F.3d at
575 ("[I]n ruling on class certification, a court may
be required to resolve disputes concerning the fac-
tual setting of the case," includ'ntg "tbe resolution
of expert disputes concerning the import of evid-
ence conceming the factual setting-such as eco-
nomic evidence as to business operations or market
transactions"); West, 282 F.3d at 938 (cautioning
that neglecting to resolve disputes between experts

Expert opinion with respect to class certification,
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"amounts to a delegation of judicial power to the
plaintiffs, who can obtain class ccrtification just by
hiring a competent expert"); see also Cordes & Co-
Fin. Servs. v. A.G. Edwards & Sons, Inc., 502 F.3d
91, 106-07 (2d Cir.2007) (analyzing the opinions of
plaintiffs' and defendants' experts); In re
PolyMedica Corp. See. Litig., 432 F.3d 1, 5-6, 19
(1st Cir.2005) (vacating class certification order but
finding no error in the "level of inquiry" the district
court applied under Rule 23 when it "went well
beyond the four corners of the pleadings, consider-
ing both parties' expert reports and literally hun-
dreds of pages of exhibits focused on market effi-
ciency"). F^

*13 Resolving expert disputes in order to determine
whether a class certifrcation requirement has been
met is always a task for the court-no matter whether
a dispute might appear to implicate the "credibility"
of one or more experts, a matter resembling those
usually reserved for a trier of fact. Rigorous analys-
is need not be hampered by a concem for avoiding
credibility issues; as noted, findings with respect to
class certification do not bind the ultimate fact-
finder on the merits. A court's detemiination that an
expert's opinion is persuasive or unpersuasive on a
Rule 23 requirement does not preclude a different
view at the merits stage of the case.

That weighutg expert opinions is proper does not
make it necessary in every case or unlimited in
scope. As the Court of Appeals for the Second Cir-
cuit instructed,

To avoid the risk that a Rule 23 hearing will ex-
tend into a protracted mini-trial of substantial
portiotus of the underlying litigation, a district
judge must be accorded considerable discretion to
limit both discovery and the extent of the hearing
on Rule 23 requirements. But even with some
limits on discovery and the extent of the hearing,
the district judge nmst receive enough evidence,
by affidavits, documents, or testinrony, to be sat-
isfied that each Rule 23 requirement has been met.
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IPO, 471 F,3d at 41,In its sound discretion, a dis-
trict court may fmd it unnecessary to consider cer-
tain expert opinion with respect to a certification
requirement, but it may not decline to resolve a
genuine legal or factual dispute because of concem
for an overlap with the merits. Genuine disputes
with respect to the Rule 23 requiroments must be
resolved, after considering all relevant evidence
submitted by the parties. See West, 282 F.3d at 938
("Tough questions must be faced and squarely de-
cided, if necessary by holding evidentiary hearings
and choosing between competing perspectives.");
Szabo, 249 F.3d at 676 (district court must "resolve
the disputes before deciding whether to certify the
class"); IPO 4471 F.3d at 41 (Rule 23 calls for
"definitive assessment" of its requirements); id at
42 (rejecting the view that "a district judge may not
weigh conflicting evidence and determine thc exist-
ence of a Rule 23 requirement just because that re-
quirement is identical to an issue on the merits").

2.

Plaintiffs contend the District Court's acceptance of
their expert's opinion was consistent with In re Lin-
erboard Antitrust Litigatton, 305 F.3d 145 (3d
Cir.2002), an antitrust conspiracy action in which
we affirmed class certification. There are a number
of surface similarities between this case and Liner-
board.Plaintiffs' expert, Beyer, also appeared as an
expert for the plaintiffs in Linerboard, and in both
cases he presented an analysis of the industry and a
"stmcture in pricing" analysis. Id, at 153.As in Lin-
erboard, Beyer here proposed to demonstrate anti-
trust impact through the use of "benchmarks" and
"multiple regression analysis." Id, at 153-54.In af-
fimvng the district court's grant of class certifrca-
tion in Linerboard, we concluded that Beyer, along
with another expert for the plaintiffs, "effectively
utilized supporting data, including charts and ex-
hibits, to authenticate their professional opinions
that all class members would incur" antitrust im-
pact. Id. at 155.

*14 In Linerboard we did not address whether such
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expert opinion offered by the party opposing class
certification would have been properly considered
by the district court in the exercise of its discretion.
But defendants here presented expert opinion dis-
putin,g much of the evidence and argument
plaintiffs offered for certification-specifically, Or-
dover disputed Beyer's characterizations of the inar-
ket and the alleged pxicing structure. Defendants
contend Ordover raised substantial doubts, not con-
sidered by the District Court, about whether com-
mon proof would be available for plaintiffs to
dcmonstrate antitmst impact at trial.

We do not question plaintiffs' general proposition,
which the District Court accepted, that a conspiracy
to maintain prices could, in theory, impact the en-
tire class despite a decrease in prices for some cus-
tomers in parts of the class period, and despite
some divergence in the prices different plaintiffs
paid. But the question at class certification stage is
whether, if such impact is plausible in theory, it is
also susceptible to proof at trial through available
evidence common to the class. When the latter is-
sue is genuinely disputcd, the district coutt must re-
solve it a8er considering all relevant evidence.
Here, the District Court apparently believed it was
barred from resolving disputes between the
plaintiffs' and defendants' experts. Rule 23 calls for
consideration of all relevant evidence and argu-
ments, including relevant expert testimony of the
parties. Accordingly, we will vacate the order certi-
fying the class and remand for proceedings consist-
ent with this opinion. FN26

D.

Defendants contend the Di'strict Court, by relying
on Bogosian v. Gedj Oil Corp., 561 F.2d 434 (3d
Cir.1977), erroneously presumed the predominance
requirenrent was met. In Bogosfan, also a Clayton
Act § 4 case in which plaintiffs sought class certi-
fication, the district court had denied class certifica-
tion on the assumption that the issue of antitrust im-
pact would have to be proven on an individaal, as
opposed to common, basis. 561 F.2d at 454.Finding
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that assumption erroneous, we reasoned that "when
an antitrust violation impacts upon a class of per-
sons who do have standing, there is no reason in
doctrine why proof of the impact cannot be made
on a common basis so long as the common proof
adequately demonstrates some damage to each indi-
vidual. Whether or not fact of damagc can be
proven on a contmon basis therefore depends upon
the circumstances of each case." Id. Applying the
concept, we continued:

If, in this case, a nationwide conspiracy is
proven, the result of which was to increase prices
to a class of plaintiffs beyond the prices which
would obtain in a competitive regime, an indi-
vidual plaintiff could prove fact of damage
simply by provnrg that the free market prices
would be lower than the prices paid and that he
made some purchases at the higher price. If the
price stmcture in the industry is such that nation-
wide the conspiratorially affected priees at the
wholesale level fluctuated within a range which,
though different in different regions, was higher
in all regions than the range which would bave
existed in all regions under competitive condi-
tions, it would be clear that all members of the
class suffered some damage, notwithstanding that
there would be variations among aU dealers as to
the extent of their damage.

*15 7d at 455;see Newton, 259 F.3d at 179 n. 21
("In antitrust class actions, injury may be presumed
when it is clear the violation results in harm to the
entire class."); Linerboard, 305 F,3d at 151-53.

In Linerboard, we found a "strong argument
[could] be made that the Bogosian concept of pre-
sumed impact was properly applied" on the facts of
that case. Id. at 152.Plaintiffs had alleged a hori-
zontal conspiracy by manufacturers to restrict sup-
ply and raise prices of linerboard, the paper lining
used in corrugated cardboard boxes and sheets. Irl.
Over a two-year period, defendants allegedly had
agreed to idle their plants to reduce inventories to a
twenty-year low and boost prices. Id. at
150-51,During the two-year class period, prices had
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risen by ninety percent. See id. at 152 ("Coincident
with [defendants'l interference with the nomral
market forces, linerboard prices in the eastem
United States rose in six consecutive price in-
creases, from a low of around $270 to $290 per ton
in third quarter 1993 to $530 per ton by April
1995."). The record in this case is different. Al-
though the price of hydrogen peroxide rose at some
points during the lengthy class period, the price was
lower, not higher, at the end of the class period ihan
at the beginning. And the evidence, as interpreted
by defendants' expert, shows that through much of
the class period the production of hydrogen perox-
ide was increasing rather than decreasing.
Moreover, there was an active dispute between the
experts as to the "price stmcmre in the industry" to
which Bogosian refers. Defendants cited, for ex-
ample, Ordover's empirical analysis showing sub-
stantial price disparities among sinillarly situated
customers. Accordingly, defendants contended, it
was far from "clear the violation result [ed] in harm
to the entire class," Newton, 259 P.3d at 179 n.
2l.1t is not apparent that the District Court con-
sidered, or believed it had the authority to consider,
all the evidence in the record with respect to this
dispuroe.

While the District Court found the Bogosian pre-
surnption applied, it also relied on Beyer's analysis.
Cf. Linerboard, 305 F.3d at 155 ("[T]his was not a
case whero plaintiffs relied solely on presumed im-
pact and damages."). As in Linerboard plaintiffs
here stress that they do not rely merely on
Bogosian's presumption to support class certifrca-

•tion, but also on their expert's analysis. Plaintiffs do
not contend a bare allegation of a price-fixing con-
spiracy, in the absence of supporting evidence and
analysis, suffices to support class cettifrcaGon con-
sistent with a proper "rigorous analysis" under Rule
23. We emphasize that "[a]ctual, not presumed,
conformance" with the Rule 23 requirements is es-
sential. Newton, 259 F.3d at 167 (quoting Falcon,
457 U.S. at 160, 102 S.Ct. 2364). Applying a pre-
sumption of impact based solely on an unadorned
allegation of price-fixing would appear to conflict
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with the 2003 amendinents to Rule 23, which em-
phasize the need for a careful, fact-based approach,
infonned, if necessary, by discovery.
SeeFed.R.Civ.P. 23 advisory committee's note,
2003 Amendments ("[D]iscovery in aid of the certi-
fication decision often includes information re-
quired to identify the nature of the issues that actu-
ally will be presented at trial.").

*16 The District Court, upon review of all the evid-
ence consistent with this opinion, may again con-
sider whether the reasoning in Bogosian is compat-
ible with the record of this case. See In re Salomon
Analyst Metromedia Litig., 544 F.3d 474, 485-86
(2d Cir.2008) (rernanding for opportunity for party
opposing class certifrcation to present evidence re-
butting the fraud-on-the-market presumption, be-
cause Rule 23 requires a"definitive assessment" as
to the predominance requirement).

V.

For the foregoing reasons, we will vacate the class
certification order and remand for proceedings con-
sistent with this opinion.

FNl. Named as defendants were Arkema,
Inc„ Arkema France S.A., FMC Corp.,
Degussa Corp., Degussa GmBH, Kemira
Chemicals Canada, Inc., Kemira OYJ,
Solvay America, Inc., Solvay Chemicals,
Inc., Solvay S,A., EKA Chemicals, Inc.,
Akzo Nobel, Inc., and Akzo Nobel Chem-
icals lnternational B.V. Degussa Corp. and
Degussa GmBH are now known as Evonik
Degussa Corp. and Evonik Degussa
CGml3H, respectively. The following de-
fendants are no longer participating in this
appeal because plaintiffs voluntarily dis-
missed them after settlement: Evonik
Degussa Corp., Evonik Degussa GmBH,
EKA Chemicals, Inc., Akzo Nobel, Inc.,
Akzo Nobel Chemicals International B.V.,
Solvay S.A., Solvay America, Inc., and
Solvay Cheniicals, Inc.
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FN2. European Commission regulators
charged eighteen hydrogen peroxide manu-
facturers with price-fixing on January 31,
2005. In 2006, two defendants in this ac-
tion, Solvay S.A. and Akzo Nobel Chemic-
als International, B.V., agreed to plead
guilty in the United States to price-fixing
in the hydrogen peroxide market for the
period July 1, 1998 to December 1, 2001.
Solvay also agreed to .plead guilty to price-
fixing sodium perborate sold to one cus-
tomer from June 1, 2000 to December 1,
2001.

FN3, Defendants assert, and plaintiffs do
not dispute, that they provided to plaintiffs
all available sales transactions and other
market data relevant to how hydrogen per-
oxide and persalts were bought and sold
during the class period.

FN4. The District Court had jurisdiction
under 28 U.S.C. §§ 1331, 1337, We have
jurisdiction under 28 U.S.C. § 1292(e) and
Fed.R.Civ.P. 23(f).

FN5. Although the Supreme Court in the
quoted statement addressed Fed.R.Civ.P.
23(a), there is "no reason to doubt" that the
language "applies with equal force to all
Rule 23 requirements, including those set
forth in Rule 23(b)(3)." In re Initial Pub.
Offering Sec. Li.tig., 471 F,3d 24, 33 n. 3
(2d Cir.2006).

FN6. A class action is

an exception to the usual rule that litiga-
tion is conducted by and on behalf of the
individual named parties only. Class re-
lief is peculiarly appropriate when the is-
sues involved are conunon to the class as
a whole and when they tum on questions
of law applicable in the same manner to
each member of the class. For in such
cases, the class-action device saves the
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resources of both the courts and the
parties by pemiitting an issue potentially
affecting every [class member] to be lit-
igated in an economical fashion under
Rule 23,

Falcon, 457 U.S. at 155, 102 S.Ct. 2364
(quotation rnarks and citations onntted)
(alteration in ot'iginal) (quoting Califano
v, Yantasaki, 442 U.S. 682, 700-01, 99
S.Ct. 2545, 61 LEd.2d 176 (1979)).

Class certification under Rule 23 has two
prirnary components. The party seeking
class certification nrust first establish the
four requirements of Rule 23(a): "(1) the
class is so numerous that joinder of all
members is iinpracticable [numerosity];
(2) there are questions of law or fact
common to the class [commonality]; (3)
the claims or defenses of the representat-
ive parU.es are typical of the claims or
defenses of the class [rypicality]; and (4)
the representative parties will fairly and
adequately protect the interests of the
class [adequacy]."Fed.R.Civ.P. 23(a). If
all four requirements of Rule 23(a) are
met, a class of one of three types (each
with additional requirements) may be
certified. SeeFed.R.Civ.P. 23(b)(1)-(3).
(Rule 23 received stylistic revisions ef-
fective December 1, 2007. Fed.R.Civ.P.
23 advisory committee's note, 2007
Amendment. We quote the restyled ver-
sion; its changes are immaterial to this
appeal.)

FN7.SeeFed.R.Civ.P. 23(b)(3) advisory
committee's note, 1966 Atnendment ("The
court is required to find, as a condition of
holding that a class action may be main-
tained under this subdivision, that the
questions common to the class predomin-
ate over the questions affecting individual
niembers. It is only where this predomin-
ance exists that econoniles can be achieved
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by means of the class-action device.").

Rule 23(b)(3) identifies some "matters
pertinent to these fmdings": "(A) the
class members' interests in individually
controlling the prosecution or defensc of
separate actions; (B) the extent and
nature of any litigation coneerning the
controversy already begun by or against
class members; (C) the desirability or
undesirability of concentradng the litiga-
tion of the claims in the particulai for-
um; and (D) the likely difficulties in
managing a class action."Fed.R.Civ.P.
23(b)(3)(A)-(D).

FN8.See Sandwich Cbef, Inc. v. RelRnce
Nat'I Indem. Ins. Co., 319 F.3d 205, 218
(5th Cir.2003) (Rule 23(b)(3) requires the
court to "consider how a trial on the merits
would be conducted if a class were certi-
fied").

FN9.See Koon v. United States, 518 U.S.
81, 100, 116 S.Ct, 2035, 135 L.Ed.2d 392
(1996) ("A district court by definition ab-
uses its discretion when it makes an error
of law."); Regents of Univ. of Cal. v. Cred-
it Suisse First Boston (USA), Inc., 482 F.3d
372, 380 (5th Cir,2007) ( "Whether the
.district court applied the correct legal
standard in reaching its decision on class
certification ... Is a legal question that we
review de novo."(quoting Allison v. Citgo
Petr-oleurn Corp., 151 F.3d 402, 408 (5th
Cir.1998))) (quotation marks omitted); EI-
cock v. Kmar•t Corp., 233 F.3d 734, 745
(3d Cir.2000) ("Because we are evaluating
the District Court's legal interpretation of a
fedcral rule, our review is plenary:').

FN10. As defendants note, however,
DuPont-not a named defendant-was a ma-
jor producer af hydrogen peroxide (with
about 25 percent market share) during the
beginning of the class period until it left

the market in 1999.
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FN11. Beyer also contended sodium perb-
orate sales exhibited a pricing structure
over the "long-term trend."

FN12.See ABA Section of Antitrust Law,
Econometrics 210 (2005) ( "Generally,
when the prices for some customers are
going up while the prices of other custom-
ers are not, there is reason to doubt that the
different customers (class members) are
experiencing a common impact.").

FN13. Before the District Court, both
parties agreed Fed.R.Evid. 702 and
Daubert should be applied to assess wheth-
er Beyee's testimony should be admitted
for consideration. On appeal, neither party
argues otherwise, and defendants do not
now challenge the District Court's denial
of the Dat bert motion. (The District Court
stated that "because the evidence is here
offered for the limited purpose of class cer-
tification, our inquiry is perhaps less exact-
ing than it might be for evidence to be
presented at trial.") As we explain,
however, a district court's conclusion that
an expert's opinion is admissible does not
necessarily dispose of the ultimate ques-
tion-whether the district court is satisfied,
by all the evidence and arguments includ-
ing all relevant expett opinion, that the re-
quirements of Rule 23 have been met.

FN14. The burden of proof rests on the
movant. See Unger v. Amedisys Iac., 401
F.3d 316, 320 (5th Cir.2005) ("The party
seeking certification bears the burden of
establishing that all requirements of Rule
23 have been satisfred.").

FN15.See 5 7ames Wm. Moore et al.,
Moore's Federal Practice § 23.61 [1] (3d
ed. 2008) ('Tleading requirements are dis-
tinct from the requircments for certifying a
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case as a class action. A court may not and
should not certify a class action without a
rigorous examination of the facts to de-
temvne if the certification requirements of
Rule 23(a) and (b) have been
met "(citation omitted)); Szabo, 249 F.3d
at 675 ("The proposition that a district
judge must accept all of the complaint's al-
legations when deciding whetlter to certify
a class cannot be found in Rule 23 and has
nothing to recommend it."); see also Un-
ger-, 401 F.3d at 321 ("The plain text of
Rule 23 requires the court to 'fmd,' not
merely assume, the facts favoring class
certification."(quoting Fed.R.Civ.P.
23(b)(3))); Gariety v. Grant 7ltornton,
LLP, 368 F.3d 356, 365 (4th C5r.2004) ("If
it were appropriate for a court simply to
accept the allegations of a complaint at
face value in making class action findings,
every complaint asserting the requirements
of Rule 23(a) and (b) would automatically
lead to a certification order, frustrating the
district court's responsibilities for taking a
'close look' at relevant matters, for con-
dacting a 'rigorous attalysis' of such mat-
ters, and for making 'findings' that the re-
quirements of Rule 23 have been satis-
fied:'(citations omitted)); Tardiff v. Knox
Counly, 365 F.3d 1, 4-5 (Ist Cir.2004) ("It
is sometimes taken for granted that the
complaint's allegations are necessarily con-
trolling; but class action machinery is ex-
pensive and in our view a court has the
power to test disputed prenvses early on if
and when the class action would be proper
on one premise but not another."). In Sz-
abo, the Court of Appeals for the Seventh
Circuit offered this persuasive explanation:

The reason why judges accept a com-
plaint's factual allegations when ruling
on motions to dismiss under Rule
12(b)(6) is that a motion to dismiss tests
the legal sufficiency of a pleading. Its
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factual sufficiency will be tested later-by
a motion for summary judgment under
Rule 56, and if necessary by trial. By
contrast, an order certifying a class usu-
ally is the district judge's last word on
the subject; there is no later test of the
decision's factual premises (and, if the
case is settled, there could not be such an
examination even if the district judge
viewed the certification as provisional).

249 F.3d at 675-76.

FN16. This case pre-dated Fed.R.Civ.P.
23(f), which provides for interlocutory ap-
peals frotn class ccrtification orders.

FN17.See, e.g., New Motor Vehicles, 522
F.3d at 24 ("It is a settled question that
some inquiry into the merits at the class
certification stage is not only permisstble
but appropriate to the extent that the merits
overlap the Rule 23 criteria."); Oscar
Private Equity bavs. v. Allegiance 7'elecom,
Inc., 487 F.3d 261, 268 (5th Cir.2007) (
" Eisen did not drain Rule 23 of all rigor.
A district coutt still must give full and in-
dependent weight to each Rule 23 require-
ment, regardless of whether that require-
ment overlaps with the merits."); Regents
of Univ, of Cal., 482 F.3d at 380 ("[W]e
may address arguments that implicate the
marits of plaintiffs' cause of action insofar
as those arguments also implicate the mer-
its of the class certification decision:');
IPO, 471 F.3d at 41 ("With Eisen properly
understood to preclude consideration of the
merits only when a merits issue is unre-
lated to a Rule 23 requirement, there is no
reason to lessen a district court's obligation
to make a determination that every Rnle 23
requirement is met before certifying a class
just because of some or even fnll overlap
of that requirement with a merits issue.");
Gariety, 368 F.3d at 366 ("[W]hile an
evaluation of the merits to determine the
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streagth of plaintlffs' case is not part of a
Rule 23 analysis, the factors spelled out in
Rule 23 must be addressed through fmd-
nigs, even if they overlap with issues pn
the merits."); Szabo, 249 F.3d at 677
("[AI]othing in the 1966 amendments to
Rule 23, or the opinion in Eisen, prevents
the district court from looking beneath the
surface of a complaint to conduct the in-
quiries identified in that rule and exercise
the discretion it confers"); see a1so7AA
Charles Alan Wright, Arthur R. Miller &
Mary Kay Kane, Federal Practice and
Procedure § 1785 (3d ed.2005), at 379;
Geoffrey P. Miller, Review of the Merit.s in
Class Action Certifuation, 33 Hofstra
L.Rev. 51, 63 (2004) ("It would be bizarrc
to conclude that the framers of Rule 23
would have set forth a careful set of pre-
requisites for class certification only to
deny trial courts the ability to apply those
prerequisites in a factually-based and
reasoned manner."); New Motor YehicIes,
522 F.3d at 17 ("It would be contrary to
the 'rigorous analysis of the prerequisites
established by Rule 23 before certifying a
class' to put blinders on as to au issue
simply because it nnplicates the merits of
the case."(quoting Smilow v. Sw. Bell Mo-
bile Sys., Inc., 323 F.3d 32, 38 (1st
Cir.2003))). When a district court properly
considers an issue overlapping the merits
in the course of detemiining whether a
Rule 23 requirement is met, it does not do
so in order to predict which party will pre-
vail on the merits. Rather, the court
"deternilne[s] whether the alleged claims
can be properly resolved as a class ao-
tion." Newton, 259 F.3d at 168;see lPO,
471 F.3d at 39 n. 10.A concem for merits-
avoidance "should not be talismanically in-
voked to artificially limit a trial courPs ex-
amination of the factors necessary to a
reasoned detetmination of whether a
plaintiff has met her burden of establishing
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each of the Rule 23 class action require-
inents." Castano v. Am. Tobacco Co., 84
F.3d 734, 744 n. 17 (5th Cir.1996)
(quoting Love v. Turlington, 733 F.2d
1562, 1564 ( 111h Cir.1984)) (quotation
marks onvtted).

FN18. Cltiang v. Vene nan, 385 F.3d 256,
262 (3d Cir.2004), decided after Newton
and Johnston, cited .6'isen for the proposi-
tion that "in determining whether a class
will be certified, the substantive allega-
tions of the complaint mnst be taken as
tme."No supporting analysis of RuLe 23
jurisprudence accompanied this statement,
which contradicts and conflicts with New-
ton, Johiuton, and Szabo (which we relied
upon in Newton)."To the extent that the de-
cision of a later panel conflicts with exist-
ing circuit precedent, we are bound by the
earlier, not the later, decision." United
States v. Monaco, 23 F.3d 793, 803 (3d
Cir.1994).

FN19."[TJhe detemvnation as to a Rule 23
. requirement is made only for purposes of
class certification and is not binding on the
trier of facts, even if that trier is the class
certification judge." IPO, 471 F.3d at 41
(citing Gariety, 368 F.3d at 366);see id. at
39 ("A trial judge's f(ndfng on a merits is-
sue for purposes of a Rule 23 requirement
no more binds the court to mle for the
plaintiff on the ultimate merits of that issue
than does a fmding that the plaintiff has
shown a probability of success for pur-
poses of a preliminary injunction."); Un-
ger, 401 F.3d at 323 ("[T]he courPs de-
termination for class certification purposes
may be revised (or wholly rejected) by the
ultimate factfmder...... ).

FN20. The Advisory Committee's note ex-
plains:

Time may be needed to gather informa-
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tion necessary to make the certification
decision. Although an evaluation of the
probable outcome on the merits is not
properly part of the certification de-
cision, discovery in aid of the certifica-
tion decision often includes information
required to identify tlte nature of the is-
sues that actually will be presented at tri-
al. In this sense it is appropriate to con-
duct controlled discovery into the
"merits;' limited to those aspects relev-
ant to making the certification decision
on an infonned basis. Active judicial su-
pervision may be required to achieve the
most effective balance that expedites an
infornted certification determination
without forcing an arlificial and ulti-
mately wasteful division between
"certification discovery" and "merits dis-
covery."

Fed.R.Civ.P• 23 advisory committee's
note, 2003 Amendments.

As the Standing Committee on Rules of
Practice and Procedure explained in its
report proposing this amendment, the
new langttage

authorizes the more flexible approach
many courts take to class-action litiga-
tion, recognizing the important con-
sequences to the parties of the court's de-
cision on certification. The current rule's
emphasis on dispatch in making the cer-
tification decision has, in some circum-
stances, led courts to believe that they
are overly constrained in the period be-
fore certification. A certain amount of
discovery may be appropriate during this
period to illuntinate issues bearing ori
certification, including the nature of the
issues that will be tried; whether the
evidence on the merits is conunon to the
members of the proposed class; whether
the issues are susceptible to class-wide
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proof; and what trial-management prob-
lems the case will present.

Report of the Judicial Conference Com-
mittee on Rules of Practice and Proced-
ure to the Chief Justice of the United
States and Members of the Judicial Con-
ference of the United States 10 (2002)
[hereinafter Committee Report].

FN21. Although the language allowing for
"conditional" certification has been re-
moved, Fed.R.Civ.P. 23(c)(1)(C) provides
that "[a]n order that grants or denies class
certification may be altered or amended
before final judgment."

FN22, As the Court of Appeals for the
First Circuit has explained,

[Some] circuits' use of the term
'fmdings' in this context should not be
confused with binding fmdings on the
merits. The judge's consideration of iner-
its issues at the class certifrcation stage
pettains only to that stage; the ultimate
factfmder, whether judge or jury, must
still reach its own determination on these
issues.

New Motor Vehicles, 522 F.3d at 24.

FN23.See Kermit Roosevelt 111, Defeating
Class Ceriification in Securities Praud Ac-
/lons, 22 Rev. Litig. 405, 425 (2003)
("Critical evaluation of an expert's opinion
as to what conclusions the evidence sup-
ports will frequently bring courts close
upon the merits, but it is no more than
Rule 23 demands. An expert who testif•ies,
for examplc, that every plaintiff has
suffered injury is in effect testifying that
injury may be established by conunon
proof. However, the decision as to wltether
the elements of a claim are susceptible to
common proof is for the judge and may not
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be handed off to experts."(footnote omit-
ted)).

FN24, The District Court found the Court
of Appeals for the Second Circuit's opinion
in IPO arguably imposes a higher burden
on a party seeking certification than our
circuit's case law. We find IPO consistent
with a proper application of our circuit's
standards.

FN25. In New Motor Vehicles, the Court of
Appeals for the First Circuit analyzed the
opinions of both plaintifPs' and defendants'
experts. 522 F.3d at 20-21.It also observed
that in PolyMedica and In re Xcelera.com
Securities• Litigatton, 430 F.3d 503 (ist
Cir.2005), the district court and the court
of appeals had "rigorously tested the evid-
ence submitted by both sides" with respect
to the fraud-on-the-market presumption.
Nea+ Matar Vehicles, 522 F.3d at 25.

FN26. The current record suggests it may
be possible to overcome some obstacles to
class certification by shortening the class
period or by fashioning sub-classes.
SeeFed.R. Civ.P. 23(c)(5).

C.A.3 (Pa,),2008.
In re Hydrogen Peroxide Antitrust Litigation
--- F.3d ----, 2008 WL 5411562 (C.A.3 (Pa.)),
2008-2 Trade Cases P 76,453
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