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STATEMENT OF INTEREST OF AMICI CURIAE

Amicus curiae National Association of Mutual Insurance Companies (“NAMIC")
has served as a national trade association for the property and casualty insurance
industry since 1895. NAMIC currently has more than 1,400 members, including small
farm mutual companies, state and regional insurance companies, risk retention groups,
reinsurance companies, and international insurance giants. Amicus curiae Ohio
Insurance Institute ("OlI"} is a professional trade association representing property and
casualty insurance companies throughout this State. Its members include domestic
property and casualty insurers, foreign insurance companies, and reinsurers, who
collectively account for approximately one-half of the property and casualty insurance
business written in Ohio; insurance trade groups and other insurance organizations are
alsc members.

NAMIC and OIll provide a wide range of insurance-related services to their
members and fo the public, the media, and government officials. In connection with
these services, NAMIC and OIl closely monitor litigation and judicial decisions that
address important issues of insurance law. They are uniquely qualified to provide this
Court with broad perspectives on insurance law as well as practical insights into the
specific Iegal.question certified by the District Court in this case.

Insurance is the fourth largest industry in Ohio and an important pillar of this
State’'s economy. Many major insurance companies have chosen to domicile here,
creating jobs and generating business activity that benefits all Ohio citizens and all
levels of state and local government. More generally, insurance makes modern
economic life possible for both corporations and individuals by spreading risks of loss

that a single business or individual could not bear alone. However, insurance cannot



provide that essential protection unless the extent of the covered risks is well-defined
and the price charged for the insurance coverage reflects those defined risks. The
covered risks of loss are defined and delimited by the provisions of the insurance
policies, by consistent judicial interpretations of the policy provisions, and by statutory
regulations enacted by the General Assembly. Judicial decisions that expand insurance
coverage beyond the scope of the policy provisions and statutory requirements upset
the settled expectations of insureds and insurers alike and undermine the risk
calculations that were used to determine the price of the insurance.

The ability of insureds and insurers to define a risk and to set a rational price for
insuring that defined risk is central to the legal question certified in this case: whether
Ohio law prohibits insurers and insureds from agreeing to policy provisions that
preclude insureds from collecting insurance benefits twice for the same medical bills,
and to thereby limit the total amount of covered losses and reduce the concomitant cost
of the insurance coverage. The certified question addresses the extent of covered
losses under the uninsured-underinsured motorist and medical payments coverages of
automobile insurance polices, and thus affects millions of Ohioans. If Ohio insurers are
required to pay duplicative benefits under these two coverages for the same medical
bills, the additional costs of that additional coverage wili ultimately be borne by Ohio
insureds, even if they do not want that coverage.

There would be many short-term and long-term adverse consequences for Ohio
insureds and insurers if insureds and insurers were not allowed to agree to exclude
coverage for duplicative payments for medical bills from automobile insurance policies.

In the short run, insurers who calculated the premiums for existing policies on the basis



of the defined covered losses -~ which did not include double payments — would be
required to provide that additional coverage. It is bad for the insurance industry, and
bad for Ohio citizens, when insurers learn after-the-fact that they must pay losses twice
after the insured agreed, in conformity with R.C. 3937.18, that those losses would be |
covered only once.

In the long run, insurers who are required to pay duplicative benefits must
ultimately pass the cost of that additional coverage on to all insureds. This is precisely
the type of situation the General Assembly had in mind when it amended R.C. 3937.18
to give insureds and insurers flexibility in setting the conditions of coverage that affect
the cost of insurance.

This is not a case in which an insurer has attempted to place restrictions on
coverage that violate Ohio law or public policy. On the contrary, R.C. 3937.18 expressly
allows insureds and insurers to include policy provisions that limit co@erage. There is
no conceivable Ohio public policy that requires insurers to pay some insureds’ medical
bills twice at the expense of all insureds, who will be forced to pay higher premiums for
that unnecessary coverage. There is no legal or public policy reason that insureds and
insurers should be prohibited from agreeing that covered medical bills will be paid only
once.

Oll and NAMIC strongly urge this Court to accept review of the certified question
of law and to enforce the express terms of the parties’ insurance policies, as authorized
by R.C. 3837.18. Eliminating duplication of insurance benefits — and the unnecessary

costs it entails — is in the best interests of Ohio insureds and insurers.



STATEMENT OF FACTS

There is no dispute as to any facts that are relevant to the certified question.
Amici curiae NAMIC and Oll adopt the Statement of Facts set forth in the Preliminary
Memorandum of Petitioners State Farm Automobile Insurance Company and State

Farm Fire and Casualty Insurance Company, at 1 - 3.
ARGUMENT

This Court should answer the certified legal question because it is
dispositive of many pending cases and there is no controlling authority.

The Supreme Court of Ohio may answer a question of law certified by a federal
court when there is (1) “a question of Ohio law that may be determinative of the
proceeding” and (2) “no controlling precedent in the decisions of [the Ohio] Supreme
Court.” S. Ct. Prac. R. XVIII, Sec. 1. In the present case, the United States District
Court for the Northern District of Ohio, Eastern Division, found that three putative class
actions raise a determinative legal qﬁestion that has not been resolved by this Court:
whether Ohio insureds and insurers may include provisions in automobile insurance
policies that preclude duplicative payments for the same medical biils under the
uninsured-underinsured motorist and medical payments coverages of the policies. See
Memorandum and Order Certifying a Question of State Law to the Supreme Court of
Ohio, Jan. 15, 2009.

More specifically, the District Court found that earlier decisions by this Court
prohibiting non-duplication insurance provisions are not controlling precedent in light of
the 2001 amendments to R.C. 3937.18. (Id., at 7.) Moreover, “there are a number of

other lawsuits in both state and federal court” that raise the same issue, creating “the



possibility of additional inconsistent rulings” untess this Court agrees to answer the
certified question. (Id.)

The District Court’s findings cannot seriously be chalienged: there is no
controlling precedent in the decisions of this Court on this determinative question of law
under the 2001 statutory amendments, and this Court therefore has authority pursuant
to Sup. Ct. Prac. R. XVIlI to answer the certified question. Amici curiae NAMIC and Ol|
urge the Court to exercise its authority to answer the certified question and resolve this
important issue now.

A. The certified question is determinative.

First, the question certified by the District Court “is a question of Ohio law that
may be determinative of the proceeding,” as required by S. Ct. Prac. R. XVIII, Sec. 1.
All of the plaintiffs in this case seek duplicative benefits for their medical bills: once
under the uninsured-underinsured motorist coverage of their automobile insurance
policies, and once again under the medical payments coverage of those policies. Each
of the plaintiffs’ insurance policies expressly prohibits duplicative recovery for the same
medical bills. See Mem. and Order, supra, at 3. Accordingly, plaintiffs’ claims must be
dismissed as a matter of law unless the non-duplication provisions of the insurance
policies violate Chio law.

The certified question is also dispositive of a host of other pending lawsuits. See
State Farm’s Preliminary Memorandum, at 4 — 5. The plaintiffs in those cases also seek
double-recovery for medical expenses under insurance policies that contain non-
duplication provisions. Inasmuch as non-duplication clauses are standard in automobile

insurance policies, the certified question will also be dispositive of many additional



cases. This is precisely the situation that S. Ct. Prac. Rule XVl was designed to
address.

B. There is ho controlling precedent.

The Court should also answer the certified question because “there is no
controlling precedent in the decisions of this Supreme Court.” S. Ct. Prac. R. XVIII,
Sec. 1. Although the Court addressed a similar issue in three earlier cases, Shearer v.
Motorists Mutual ins. Co. (1978), 53 Ohio St. 2d 1, Grange Mutual Cas. Co. v. Lindsey
(1986), 22 Ohio St. 3d 153, and Berrios v. State Farm Ins. Co. (2002), 98 Ohio St. 3d
109, 2002-Ohio-7115, its decisions in those cases were based upon language in R.C.
3937.18 that was eliminated by S. B. 97 in 2001. Accordingly, the Ohio law that the
Court applied in its three earlier decisions is no longer the law of Ohio, and there is no
confrolling precedent on the certified question. See Lager v. Nationwide Mut. Fire Ins.
Co. (2008), 120 Chio St. 3d 47, 2008-0hio-4838, at 1 23 (“precedent from the era [prior
to the S. B. 97 amendments] is not compelling in the era of current Ohio insurance
law").

“Among the significant changes in the 2001 amendment was the removal of the
requirement that insurers must offer uninsured- or underinsured-motorist coverage to
persons purchasing motor vehicle liability insurance.” Snyder v. American Family Ins.
Co. (2007), 114 Ohio St. 3d 239, 2007-Ohio-4004, at {f 14. “Eliminating the mandatory
coverage offering and simultaneously permitting the parties to agree to coverage
exclusions not listed in [R.C. 3937.18] prdvide insurers considerable flexibility in
devising specific restrictions on any offered uninsured- or underinsured-motorist

coverage.” (Id., at  15.) “Absent a specific statutory or common-law prohibition,



parties are free to agree to the contract’s terms. . . . [The post-2001 version of] R.C.
3037.18(1) confirms that the parties may include terms that exclude recovery of
uninsured-motorist benefits under specified circumstances.” (I1d., at {j24.)

When this Court earlier ruled that non-duplication clauses are invalid under Ohio
law, it reasoned that set-offs from coverage would dilute the mandatory uninsured and
underinsured motorist coverage required at that time by the pre-2001 version of R.C.
3937.18. See, e.g., Shearer, supra, 53 Ohio.St. 2d at 8, (“[tlhe uninsured motorist
coverage required to be offered by {the pre-2001 version of] R.C. 3937.18. . .cannot be
diluted or diminished by payments made to the insured pursuant to the medical
payment provision”); and Berrios, supra, 98 Ohio St. 3d at 113, 2002-Ohio-7115, at 35
(“[tlhe thrust of Shearer and Lindsey was the rejection of policy language that created
setoffs against statutorily mandated UM coverage”).

The previous statutory requirements that the Court relied upon in those earlier
decisions are no longer a part of Ohio law and thus do not invalidate the non-duplication
clauses in the present case. Moreover, the Court's related comment in Berrios, supra,
2002-Chio-7115, at §] 26, that “people who pay separate premiums for separate
coverages should get what they pay for” (i.e., double recovery) was also based on the
pre-2001 version of the statute. The General Assembly has formally recognized in the
S. B. 97 amendments that the number of premiums paid is not determinative of the
coverages provided by the policies. The insurance provisions at issue in this case do
not provide coverage for medical expenses under underinsured motorist coverage if the
same medical expenses have been paid under the medical payments coveragé. These

are “separate coverages,” in the sense that they cover éeparate losses, but the insureds



got exactly what they paid for: medical expense coverage benefits and underinsured
motorist coverage benefits that are not duplicative of the medical payments benefits.

The current version of the statute allows insureds and insurers to agree “without
regard to any premiums involved” that different coverages cannot be stacked to
increase benefits, R.C. 3937.18(F). The General Assembly thereby acknowledged that
policy exclusions can affect other coverages regardless of whether the premiums are
charged separately. See also R.C. 3937.18(G), which expressly allows insureds and
insurers to agree to policy terms that subject all claims arising from a bodily injury to one
person, collectively, to the limit of liability applicable to a single person or single claim,
“regardless of the number of insureds. . . or premiums. . . ."

In short, this Court's decisions in Lindsay, supra, Shearer, supra, and Berriors,
supra, are not precedential authority on this issue and do not answer the certified
question of law. The resuiting confusion in the lower courts about this question creates
unnecessary lawsuits and appeals, and leaves both insureds and insurers uncertain
about the scope of coverage of their insurance policies. Itis extremely important that

the Court accept the certified question and settle Ohio law on this issue.



CONCLUSION
As set forth above, the question of Ohio law certified by the United States District
Court may be determinative of this case, as well as many others, and there is no
controlling precedent in this Court's previous decisions. This Court thus has the
authority to answer the certified question under Sup. Ct. Prac. R. XVIII, and it should
exercise that authority to provide clear guidance to the lower courts, insureds, and

insurers on this important issue.
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