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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC OR
GREAT GENERAL INTEREST AND DOES INVOLVE A
SUBSTANTIAL CONSTITUTIONAL QUESTION

The questions presented by this case impact jury service which is the core of a criminal
defendant’s constitutional right to a fair trial and the basis of a citizen’s right to serve as a juror.
- Specifically, does a juror’s hearing impairment 01‘. similar disability preclude her frc;m jury-

service? And does- ithe trial court abuse its discretion for its failure to remove a hearing
impaired juror duriﬁg voir dire? |

- These questiohs present a case of first impression for this Court. Indeed, the issues

present a perfect opportunity for this Court to set statewide precedent.

The Sixth District Court of Appeals broadly stated in its decision that “when any doubt
exists that a juror can adequately and completely perceive and evaluate all the evidence,
whether becrause of physical impairment, mental capabilities, or other reason that would
interfere Wlth the performance of a juror’s duties, the trial court must excuse that juror for
~cause.” (Emphasis added). State v. Speer, 6™ Dist. No. OT-07-046, 2008-Ohio-6947, | 34.
This -decision fails to recognize that viﬁually all jurors are limited to some extent in their
abilities to per(;,eive and evaluate evidence, and this decision seemingly eliminates jury service
for potential jurors if a juror in any way séems unable to perceive and evaluate all evidence.

One must wonder where this rationale ends. iCaLn 4 b'li‘nd jiJror serve if a photdgraph is
_iﬁn‘oduced as evidence? . If a juror appears exhausted Wﬂ.l H:r fatigue make her ineligible?
Whﬁt about the elderly. juror who uses a hearing aid, buf is as mentally clear as a more youthful
juror? ~Can a dyslexic juror adequately evaluate wri\ttex_‘_l evidence? As it stands, the appellate
court’s decision g_ravely affects disabled or'impaired citizens (particularly the hearing impaired)

* and their opportunity and duty to participate in jury service, thereby hindering their ability to



access one of the most basic democratic governmental processes. See Powers v. Ohfo (1991),
499 U.S. 400, 407, 111 8. Ct. 1364, 113 L. Ed. 2d 411. |

Moreover, this case is also of great public intf—;rest because it hm1ts a vital discretionary
function of the trial court. This Court has long held that the “decision to remove a juror for
| cause is a discretionary function of the trial court.” Berk v. Matthews (1990), 53 Oth St. 3d
161, 168, 559 N.E. 2d 1301. However,des’pﬂe this longstanding rule, here the appellate court
states that a trial court “must” dismiss a jﬁror for cause if “any doubt” exists that a juror can

evaluate “all evidence” due to mental capabilities, a disability, or any other reason that would
. interfere with the juror’s duties. Surely it cannot be said that the trial court retains its
discretionary function if it “must” remove a juror for cause upon “any doubt.” As a result of_

this reasoning trial courts will justifiably be fearful to include any disabled juror based on the

threat of a mistrial if the Sixth District’s decision stands.

This Court must accept jurisdiction in this matter to clarify who may and who may not
satisfactorily fulfill their duties as a criminal juror and to clarify whether a trial court may or

must remove a physically disabled or similarly compromised juror for cause.

STATEMENT THE CASE AND FACTS

On August 6, 2002, on a relatlvely moonless night, Jim Barnett died aﬂer drowning
during a 2:00 am. boating trip from Puf-in—Bay to the mainland. The small boat was owned
and piloted by defendant, Scoft A. Speer. On that night winds exceeded 20 miles per hour,
'ca_using dangero_us conditions including three to six foot waves. Small craft advisories warned
against arny boating operaﬁon. Despite thes.e conditions, Scott Speer navigated his 24-foot boat
| atf'ﬂ.le. rafe of 30 miles per hour after he had consumed alcohol. Scott Speer did not require Jlm

Barnett to wear 4 life jacket. After the drowning, Scott Speer called 911 while still on his boat,



A grand jury réturned an indictmt_ant for one count ofrinvoluntary manslaughter, and one .-
count of aggravated vehicular manslaughter. After evidence surfaced that defendant pushed
Bamett into ﬁe lake, a grand jury returned two more indictments, one for aggravated murder '
and the other fc;r murder. Tfhese four charges were consolidated for trial. The trial jury
acquitted on the agga;avated murder and murder charges, but found Speer guilty of involuntary
manslaughter and aggravated vehicular homicide.

' Juror Leow-Johannsen was a member of the jury panél. Ms. Leow-Johannsen has a
hearing impairment but is not completely deaf. (Tr., 154) In her everyday life she supplements
her limited hearing by reading lips. (Id). During voir dire, she avowed that her hearing
impairment would not be problematic. (Tr.; 65). Moreover, she indicated that due to some
residual hearing she'ciid not need a sign language interpreter, but she requircdr the 3peéking

. parties to face her. (Tr., 145).

Once given an opportunity to examine Ms. Leow-Johannsen, the defendant, through
counsel, asked what accommodatioﬁs would be necessary if evidenée of an audio recording
was presented. (Tr., 155). Ms. Leow-Johannsen requested. the court “type it down for me.”
(Id). |

The defendant -chélienged Ms. Leow-Johannsen for cause, arguing “she misses about_
five percent of everything in her life and fills the rest in” (Tr. 176). At this time defense
counsel raised no concerns regarding the 911 recording. The trial court dexﬁed the challenge
for céuse, concluding her hearing impairment was -“not a statufory_basis, and courts have made
ac'c':ommodations for various kinds of impairment.” (Tr. 177).. Despite four availéble

-peremptory_challenges, the defendant subsequently chose not to excuse Ms. Leow-Johannsen.



At the conclusion of void dire, Juror Leow-Johannsen was empanelled, and the trial court
reserved two alternate jurors. (Tr. 188). | |

In order to accommodate Juror Leow-Johannsen, the trial court moved her seat directly
next to the witness box. When the state offered an audio recording of the defendant’s 911
emergency call as evidence, the trial court allowed Juror Leow-Johannsen to sit next to the-
court reporter in order to watch the “regl time” display. Both counsel and witnesses alike were
instructed to face Juror Leow-Johannsen. If any speaking party did not face Juror Leow-
Johannsen, éhc simply reminded them- to face her and the spéaker complied. During the trial,
neither counsel requested an interpreter nor did either counsel corhplam that Juror Leow-
Johannsen missed testimony. (Dec. 17,‘ 2007, Court Order and Opinion, p. 7). Defense counsel
never renewed its challenge during téstimpny, when the 911 recording was played, or during
the prosecution’s closing arguments.

The defendant appealed based on three assignments of error. The Sixth District Court
of Appeals found the first assignment of error well taken and declined to consider the
remaining two as moot. The appellate court concluded that trial court abused its discretion for
declining to remove Juror Leow-Johannsen, anci found the eﬁor prejudicial to the defendant’s

right to fair trial. The appellate court found an abuse of discretion primarily due to Juror Leow-

- . Johannsen’s inability to perceive tonal inflection and voice quality in the 911 recording.



ARGUMENT IN SUPPORT OF APPELLANT’S PROPOSITION OF LAW

Proposition of Law: During voir dire, a trial court does not abuse its discretion
for declining to remove a hearing impaired or otherwise disabled potential juror
for cause if evidence available to the trial court supports its good faith belief that
the potential juror’s hearing impairment or physical disability can be reasonably

" accommodated.,

In this case, the appellafe court concluded: “when any doubt exists that a juror can
adequately and comipletely perceive and evaluate all the evidence, whethe \, because of physical
impairment, mental capabilities, or other reason that would interfere with the performance of a
juror’s duties, the trial court must excuse that juror for cause.” (Emphasis added). State v.
Speer, 6™ Dist. Né. OT-07-046, 2008~Ohio-6947, 134. |

“Challenges for cause shall be tried by the court on the oath of the person challenged,
or other evidence, and shall be made before the jury is sworm.” R.C. 2945.26. A potential juror
in a criminal case .may be challenged for cause if “he otherwise is unsuitable for any other
cause to serve as a Juror » R.C. 2945.25(0). A juror’s suitability 1s always hmlted by a
criminal defendant’s Sixth Amendment right to a fair trial. Jrvin v. Dowd (1961}, 366 U.S. 717
81 S. Ct. 1639; 6 L. Ed. 2d 751; United States Constitution.

The decision to remove a juror for cause is a long-standing discretionary function of the
trial court. Berkv. Maithews (1990), 53 Ohio St. 3d 161, 168, 559 N.E. 2d 1301. During voir
dire, the trial.court must decide whether to remove a disabled juror for cause based on (1) the
juror’s 6ath, or (2) other evidence available. R.C.2945.26. The trial court does not have the
advah_tage of knowing whether a proposed accommodation will fully accommodate the
p‘o_tenﬁai jluror, it cannot see how évidence will play out, which evidence will be critical to
-ei‘_cher pafty’s case in chief, how evidence will be use&, or even if potential evidence 'wﬂl Ee

 used. The trial court, therefore, cannot be _said to abuse its discretion for declining to remove a_



heaﬁng impaired juror for cause if it, in good faith, believes that a potential juror’s disability
can be reasonaﬁly accommodated dr otherwise ~will not violate the defendant’s Sixth
Amendment right a fair trial.

The State’s view is consistent with the Ohio Trial Court Jury Use and Management
Staﬁd‘afds_. Accordingly, a trial court cannot be said to abuse its discretion for an
accommodating attitude in compliance with the rules set forth by this Court. The Ohio Tury
Use and Ménagement Standards maintain the “opportunity f(;r jury service should ‘not be
denied 01‘- limited on the basis of * * * disability.” Ohio. Sup. R., Standard 1, § A. The .
commentary clafifying Standard 1 prdvides that “[slupport agencies and advancing-
.technologies exist '.tb. a';i;l ‘courts in accomquating .the special needs of hearing impaired'and
' Visuallf,f impéifed jurors; for e)vcample.” Id. The commentary also says the “obligation of jury
service falls on all citizens; it is vitally important that the legal system oﬁen its doors to each
person who desires to serve.on a jury.” Id. Presumably, thiS standard was written to encourage
a trial court’s open and- accommodating attitude Wheg dealing with phisrsical disabilities and
j ury service, | |

 Moreover, in this case, the trial _court’s @@Eﬁﬁ must be judged as -opp'osed \to the
outcome of its decision. After all, “abuse of discretion connotes more than an etror of law or
judgment; it implies that the court’s attitude is .unreasonable, arbitrary or unconscionable.”
| State v. Adams (1980), 62 Ohio St. 2d 151, 157, 16 Ohio Op. 3d 169, 404 N.E.2d 144. The
app:el.late' court, however, seems to reverse ﬂ-le trial court’s decision based on what it
subjecﬁvely believes to be a baﬁ outcome. The appellate court went as far as to suppoﬁ its
1¢ga1 conclusion by calling attention to the State’s (.:.losin'g- arguments. The. attitude of the trial

| court, not the tesult of its good faith judgment, should be under scrutiny. 7d.



- Consider the evidence before the trial court when it overruled the defendant’s challenge
for cause. | When questioned by the trial court during voir dire, Juror Leow-Johannsen
responded that her hearing impaﬁment would not affect hér ability to serve as a juror. (Tr. 615).
She indicated that a sign language interpreter was unnecessary and she only required the
speaking parties to face her. (Tr. 145) It was apparent she had residual hearing when she
stated, “I can hear you, but I have to read lips.” (Tr. 154). -Defenda.nt's counse! had a copy of
the 911 tape from discovery. When defendant’s- crounsel asked what accommodations would be |
necessary if the state introduced an audio recording as evidence, she responded by saying “type
it down for me.” (Tr. 155). | |

Bé;ed on those exchanges and counsel_’s observations, the defendant challenged Juror
Leow-Johannsen for cause. Defense counsel expressed his concern that Juror Leow-Johannsen
would not be able to read lips if any speaking party turned their back. (Tr. 176) Defense
counsel further argued his belief that Jﬁrof Leow-Johannsen “misses about five percent of -
everything in'h61; life.'and‘ ﬁl-ls the rest in.” (Tr. 176). Notably, defense counsel failed to
mention the 911 recording in suppoi't of his challenge fm_r cause. The trial court, therefore, had
a good faith belief ﬁ could accommodate Juror Leow-Johannsen by moving her in the jury box
| immed'iaitely next to the witness and allowing Juror Leow-Johannsen to view the real time
di'splayrof the 911 recording.

Morepvér, the fofesceable inclusion of an andio recording as evidence does not justify
- classifying a hearing impaifed juror as “unsuitable.” R.C. 2945.25(0). Even if Juror Leow-
Johannsen could not hear tonal iﬁﬂection, "yoice quality or béckground sounds the defendant’s
.consﬁﬁltibnal right to fair trial was not in jeopardy. “Many jurors have somewhat less than

perfect hearing or vision, or have other limitations on their abilities to assimilate or evaluate



testimony and evidence. A defendant is not entitled to a perfect trial, but only a fair one.” U.S.
V. Démpsey,r(C.A. 10, 1987), 830 F.Ed- 1084, 1088 (the court did not abuse its discretion
allowing a hearing impaired person, with the aid of an interpreter, to consider evidence at trial).
U.S. v. Dempsey involved a juror who required an interpreter to translate the spoken
- word into sign language. Naturally, the juror watched the interpreter rather than the speaking
parties. A major issue in Dempsey involved the juror’s ability to accurately evaluate the
credibility of witnesses due to an inability to hear voice quality and tonal inflections, or to see
the witness’s demeanor. Generally demeanor, tonal inflections and voice quality are the-
primary methods to discern a witness’s cré_dibility. But in refusiﬁg to find an abuse of
discretion, the 10™ Circuit Court of Appéals reasoned the juror’s “ability ta perceive and weigh
T{he evidence is best evaluated by the tnal judge. [The juror] was both literate and articulate;
her ability to speak and rea_d.lipS mitigated the effects of her hearing loss. She was an active
~ and vﬁlling participant in the trial process.” U.S. v. Dempsey, 830 F.2d 1084, 1089.
| The State argues that the 10" Circuit Court of Apﬁeals’ reasoning is appropriate for this
case. Tonal inflections and thé voice quality of a speaking witness and an audio recording aré
admittedly-'distinguishable. The bottom line remains, tonal inflections and voice quality of a
speaking witness go directly to the credibility of the witness and have a direct and intimate
impact in the juror’s evaluation of evidence relevant to each statutory element. The issues
' presén;ced by this case, therefore, are very similar to the issues in ‘Dempsejf. In this case, the
prosecution essentially urged- the jurors 'to consider the t(_)hal inflection and voice quality as

- methods to gauge the defendant’s credibility beyond the spoken word/written text of the 911

recording.



Spéciﬁcally, the prosecution primarily U;sed evideﬁce of tonal inflection and voice
quality to emphasize defendant;s peculiar dexﬁeanor in order to prove the defendant lied to the |
911 operator attempting rto conceal his location from law enforcement. During closing
arguments, the prosecution asked the jury to consider the “demeanor on the tape” and stated
“[hlis reactions on the 911 tape say a lot of stuff, not just the words about him falling off thé
boat, not just about the rn'isseld location.” State v. Speer, 2008-Ohio-6947, { 32. The tonal
 inflections and voice quality were Aemphasized to call into question the veracity of the
statements made to the 911 operator. “{T]here is no reason to suppose that perception of vocal
inflections is a neéessary part or a superior method of assessing credlblllty Each juror is |
expected to bring to the courtroom his or her own method of sorting fact from fiction -- the
same method the juror relies on in conducting everyday affairs.” Peoplé v Guzman (1990), 76
N.Y.2d 1,6, NY.S.2d 7 After the trial ended, the trial court instructed the jury that théy were
to rely on their collective memories. So éven if Juror Leow-Johannsen could not hear the audio
recording, she could have relied on the collective memories of her peers. The audio recording
represented only a miniscule portion of the prosec.ution’s evidencé in a frial that Ias_ted élmoét a
Week._ Lastly, because the prosecution used the 911 recording to prove the defendant was. not
credibié, the defendant was in no way préjudiced by Juror Leow-Johannéen’s inability to fully
perceive the state's evidence.

| The trial court cannot be said to abuse its discretion based on the mere fact a 911
-'r_ec‘:ordﬁlg would foreseeably be introduced as evidence. The trial court had no knowledge of
E ﬁow fhe 911 audio recording would be used as evidence, whether or not it would be critical
evidence, or if it would be édvantageous to- the prosécution or the defense. During voir dire,

Juror Leow-Johannsen proved that she would reasonably and capably perform- all the duties



required of a juror and -proved that she would be an intelligent, articulate, and willing
participant in the trial proceedings. Moreover, the defendant failed to raise the 911 call in
challengiﬁg Juror Leow-Johannsen for cause. Based on the totality of the evidence before the
trial court, the trial court had a good faith belief that Juror Leow-Johannsen could be reasonably
accommodated and correctly included J uror Leow-Johannsen in the jury panel.

The trial court struck a balance between the defendant's rights and the Juror's rights of
citizenship. The Sixth Districﬁ considered no sucil balance. The Sixth District’s absolute rule
of exclusion is not necessary to protect the defendant’s; right to a fair trial and could foreseeably
cause an exclusioﬁary mentality and slippery slope regarding citizéns with disabilities and |
impairments and jury duty.

This decision opens the door to bias and an unfa.lr burden for trial courts. What about
the blinci citizen? What about the elderly? What about dyslexic citizens? What of those with

 slight memory problems? “Must” they be dismissed upon “any doubt™  Given the Appellate
Court’s decision a plaﬁsible argument could be made. As a practical matter, this ekcluéionary
" mentality would perpetuate the commaon miscopception throughout the legal commumity .that
‘physically disabled members of society are infer'ior' or “not good enough” to be jurors. In effect,
 trial courts will most Iikely be hesitant to include a physically disabled person for fear that that
her inclusion would give a criminal defendant an additional as_signment of error and a second
| chance with the legal system if displeased with the origi_nal-\}'erdict. And this result would deny
_ PhYsically disabled ciﬁ_zen.s access to jury service, one of the most basic dgnipcratic elements of
_the law. See Powers v. Ohio (1991), 499 U.S. 400, 407_
Moreover, this exélusionary reasoning is ﬁnnecessafy due fo safegﬁards_ inherent in

- Ohio’s jury seleqtioﬁ pfocess. The defendant failed to challenge. Juror Leow-Johannsen for

10



cause based on the 911 recording. Had the defendant failed to anticipate how the 911 recording
would be used or did not feel the 911 recording would bé critical evidence during voir dire, he
had the right to renew his chaﬂen.ge for cause and request that an alternate juror replace Juror
Leow-Johannsen. - The VRevised Code allows a trial judge to replace a jurbr who becomes
“unable to perfofm his duty” with an alter_nate. R.C. 2945.29. To the contrary, the speaking
parties complied whenever Juror Leow-Jobannsen requested theyl face her, neither party

7 complained that Juror Leow-Johannsen missed testimony, nor argued that she missed critical
evidenpe based on the 911 recording.

Adciitionall-y, despite four peremptor;;,r challenges, the defendant subsequently chose not
to excuse Juror Leow—]ohal}nsen. While the defendant’s ultimate decision to use a peremptory
challenéc on a hearing. impaired juror is irrelevant to Whether the trial court’s decision was or’
was not an abuse of diécr_etion, the defendant’s fajlure to do so underscores another opportunity
for the defendant 1-:0 proadﬁvely protect his own rights if he believes they are in jeépardy.’ Like
the defendant’s right to rcﬁeﬁv his challenge for caﬁse, peremptory challenges are another way
for a defendant to safeguard his rights if he feels prejudiced. While a hearing ilhpairment

" might not warrant a dismissal for cause, concerns about a hearing impaired juror provide a
legitimate basis for the exercise of a peremptoﬁ challenge. See New York v. Falkenstein, (N.Y.
App. Div. 4% Dept. 2001), 732 N.Y.S.2d 817, 818,288 A.D.2d 922.

- Although the state does not believe Jurb: Leow-Johannsen missed evidence during the
course of the trial, the defeﬁ;laht failed to raise that issue with the court. This Court haé held a
failure to object to missed evidel_lce constitutes a waiver of the objection. In State v. Sanders,
| d_ef-ense counsel alleged to the trial ‘coﬁrt that 'a juror had fallen asleep while the prosecution

+ was playing an audio recording of a phone conversation between inmate negotiators and DRC
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negotiators. Stafe v Sanders (2001), 92 Ohio St. 3d 245, 252, 2001—tho-189, 750 N.E.2d 90.
The juror’s eyes were shut for about an hour and fifteen minutes and he stayed motionless for

~around a half hour. Jd Defense counsel, however, did not argue that the sleeping juror denied
him of due process, nor request the court replace the juror with an alternate. /d., 92 Ohio St. 3d
245, 253, This Court deternﬁned the claim was waived absent plain error. Jd. Under this
reasoning, the defendant Waived__his-right to appeal based on the 911 recording because he

' failed to address the mater during voir dire, never renewed his challenge for cause, and failed
to ask the trial court to replace the hearing impaired juror with an alternate.

What is ﬁmre, the ﬁial couft’s. inclusion of Juror Leow-Johannsen provided
representation of a vital segment of our community. Hearing impaired and other physically
disabled citizens constitute a significant part of any community’s makeup, and Ottawa County
is no exception. “The Sixth Amendment guarantees to criminal defendants the right to trial by
a jury‘comb_osed, éf a fair cross section of the community, noting that the exclusion of

" ‘identifiable segments playing major roles in the community cannot be squared with
constitutional conéept of jury trial.-”’ Tennessee v. Lane (2004), 541 U.S. 509, 523, 124 5. Ct,
1978, 158 L. Ed. 2d 820, 15 Am. Disabilities Cas. (BNA) 865; quotiﬁg Taylor v. Louisiana
(1975), 419 U.S. 522, 530, 95 8.Ct. 692, 42 L.Ed. 2d 690. “The‘rig_ht 6 trial by an impartial
jury m'ea.fls that prospective jurors must be selected by offictals without the systematiq and
intentional exclusion of any cogmzable group.” State v. Strodes (1976) 48 Ohio St.2d 113,
115, 2 0.0.3d 271 357 N.E.2d 375 citing State v. Johnson (1972) 31 Ohio St.2d 106 114, 60
0.0.2d 85, 285 N.E.2d 751. |

Physicﬁlly disabled citizens represent a cognizable group playing major roles within

Ottawa County’s cross-section of ¢itizenry and should not _bé intentionally excluded because -of

12



their disability. To exclude physically disabled citizens from jury service “is {0 open the door
to class distinctions Iand discriminations which are abhorrent to the democratic ideals of trial by
jury.” Thiel v. Southern Pacific Co. (1946), 328 U.S. 217, 220. 66 S.Ct. 984, 166 A L.R. 1412,
90 L.Ed. 1181

Whether it is unlawful or lawful to exch_lde a member of the community’s cross-section
of citizens is within the sound discretion of the irial court and guided by state law. “The choice
of the means by which unlawful distinctions and discriminations are to be avoided rests largely -
in the sound discretion of the trial courts and their officers. This discretion, of course, must be _
guided by pertinent statutory provisions.” sziel v. Southern Pacific Co. (1946), 328 U.S. 217, |
220-22i. The Revised Code is silent on whether the exclusion of physically impaired citizens
is lawful or unlawful under Ohio law. However, the Ohio Jury Use and Management Standards
set forth guidance that jury service should not by declined on the basis of disability.  Ohio.
Sup. R., Standard 1, § A. R

Lastly, the United Stat;as Supreme Court’s dicta in Tennessee v. ané indi.cates the
 jrrational discrimination of the physically disabled juroré is the type of harm that rTitIe II of the
 Americans with Disabilities Act is designed to address. See 541 U.S. 509, 524. “Congress
enacted Title II against a backdrop of pervasive ﬁnéqual treatment in the administration of state
services and programs, including systematic deprivations of fundamental rights.” Jd As an
, exmﬁple the Supreme Court noted “a number of States have 'prohibifed and continue to prohibit

persons with disabilities from engaging in activities such as marrying and serving as jurors.”

Id
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CONCLUSION

The basic and sound reasoning behind a 12-juror panel is that there is no one perfect
juror. Indeed, if that were the case, one juror would be enough to provide the impartial and fair
trial every criminal defendant deserves. Instead, 12 jurors collectively reason through the

" evidence, impressions and judgments, and through collaboration, come to a conclusion. In fact,

during a criminal trial for one reason or another. Will jurors with color blindness become

ineligible to serve? What about jurors who have uncorrected vision problems, hearing aids
with fallible compbnents, chronic pain, bIadde_r issues, or problems af home or work? All of
these issues can cause distraction that could impact. a juror’s ability to be “perfect”.
'Aecommodations for those with known impairments can prevent the likelihood _of'missed
testimony. The trial court, therefore, cannot be said to abuse ité. discretion if it believes in good
a faifh that a potential juror can effectively serve based on her suggestions for accomfhodatiéns
and other cvidence dunng voir dire. Accordingly, the Sixth District erred by finding that the
trial court abused its discretion. For these reasons, this Court should accept jurisdiction over

this matter.
Respectfully submﬂ‘ted

o IS YN

]hfarkE ‘Mulfigan, Courgél/ Record

COUNSEL FOR APPELLANT,
STATE OF OHIO
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.SINGER J.
{ﬂ 1} Thzs 'ippeal comes-to us Vﬁ“om a decision 1ssued by the Ottawa County Court
of Common Pleas followmg a jury verdict finding appellant guilty of aggravated
Veh1cu1 Ell'hOIllIQIdC and qu] untary manslaughter. BecaUse we conclude_that the trial
' COil_rt abused its discretion m denying appellanf's challenge for Vcau-se as itrelated toa
hegrin g ilﬁpaifed juror, we revérse : |
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{92} In two separate indictments based upoﬁ the same facts, appellant, Scott A,
Speer, was indicted by the Ottawa County Grand Jury on four counts: one count of
aggravated vehicular homicide, in violation of R.C. 2903.06(A)(2)(a); one count of
involuntary lzlaﬁslduglntez', in violation of R.C. 2903.04(B), one count of aggravated

‘murder, in violation of R.C. 2903.(51(1%); and one count of murder, in violati'on of R.C.
2903.02(A). The indictments stemmed from the death of Jim Barnett when he fell from
appellant's boat while out on Lake Erie.

{93} The two cases were consolidated and a jury trial was héld. During jury - -
sefection, one of the jurors revealed that she was hearing impaired to such a degree that
she needed to read lips of any speakers in order to know what was being said. Appellant
requested that she be excused "for cause,” which, over appellant's objection, was dénied
by the trial court. At the end of voir &ire, appellant used all four peremptory challenges
on other jurors. The hearing impaired juror was then included in the jury panél.

{974} At trial, the following evidence and téstimony was presented which is
relévant to tﬁe issues decided in this appeal. Testimony was presented that, early dn
August 6, 2002, just before 2:00 a.m., appellant and a friehd, Jim Barnett, were refurning
to East Harbor, Lake Erie, from Put-In-Bay in appellant's 24 foot power boat. According -
to aﬁpellax_l't'.s prior Statemrents, thé wind increased, creating three to six foot waves, and

Barnett, who refused to sit down, fell off the boat near Mouse Island, just off Catawba

Point.




{95} Appellant called 911 from his cell phone. -The call was 1*ecbrded and the
teipe was played for the jury. The tape revealed that appeﬂant said he attempted to throw
- aline and a life ring to Barnett, but was u_nable to reach him. When.appellant called 911
for help, he could not see Barnett and said he was still at the spot where Barnett had
fallen in the water. Appellant at first said he was located off "Johnson's Island" near
Catawba Point.. The Coast Guard noted to appellant that Johnson's Island was not located
off Catawba Point. A_ppellant again responded that he was off Catawba Point and asked
for the name of the little island near there. When the Coast Guard stated that it was
called ”Mdﬁse Isfand," .appeﬂant said that was where he was and Barnett had fallen.

{9 6}- While talking with the 911 operator and Coast Guard, appeliant said his -
boat was cﬁrifting into shallow water. Appellant noted several times that the water was
rough and the wind was blowing hard. He left the phone once to move his boat into
deeper water. He then retﬁrned to the phone and continued answering questions. After
about 15 minutes, appellant stated that his cell phbne was about to lose power and he
could not wait aﬁy Ionger because of the rough water. The fecording on the 911 taﬁe-then
ended.'

{17} Later, appellant told police that he then drove his boat back to-his marina
" and caréfuﬂy tied up at the dock. Appellant went to his nearby 31 foot power boat to
allegedly change out of his wet clothing. At approxjmatelyl 2:35 a.m., appellant plaéed a

second 911 call. This call was erased and, consequently, was not available as evidence
- for review.
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- {98} Police officers soon arrived at the marina td interview appéllant about the
incident and to determine whether he was under the influence of alcohol. Testimony by
police officers was also presentéd regarding appellant's perfdrmance of sobriety tests, his
demeanor, state of mind, and other. alleged indications of impairment due to alcohol, The
day after the incident, aﬁpellmat and a friend found Barnett's body washed up on the shore
of Mouse Island, near where the incident allegedly took pface.

| {99} Testimony was presented that indicated appellant anci_ Bﬁrn‘ett had been
- long-time friends, but had recently had an argunient over monéy allegediy owed by

appellant to Barnett for work on a boat. In addition, Barnett's cousin testified that
appellant and he had attended a social event some months after Barnett's death. The
| cousin was high on drugs at that time, but recalled that appellant had been drinking, had
becoine upset, and said that he had pushed Barnett on the night of the incident. Other
witness testimony and evidence was also then presented, which is not relevant for the
purposes of our decision on this appeal.’

_{ﬂ 10} The jury found apﬁellﬂnt not gﬁilty as to the aggravated murder _and 1nu1‘aer :
couﬁts, but fouﬁd him guilty as to the aggravated vehicular homicide and involuntary
manslaughter counts. The triél court detiermined that the two convictidns were allied
éffenscs of similar import and sentenced gppel]ant -‘as to thé aggx“avatt;:d vehicular

homicide count. Appellant was sentenced to four years incarceration, $10,000 fine, and a

S '"The coroner and her findings, and expert witness testimony was offered by
~ both sides as to the probable speed of the boat, the effects of the weather on the -
" boat, the effects of being on a boat would have on standard sobriety testing, and

other issues not germane to our discussion.
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suspended driver's license for five years. Appellant's motions for new trial and judgment

of acquittal were denied.

{§] 11} Appellant now appeals that décision, arguing the foI_Iowing- three
assignme;:[ts of error: | |

{§12} 1. The Trial 'C_Qurt erred by failing to disqualify a heafing impaired juror
for cause. | |

{4 13} "II. The Trial "Court erred in cienyihg Appellant Speer's Motion for a New
Trial where the pérticipati_on of a hearing impaired juror denied Appellant.Spaer his right
to a fair trial, impartial jury and unanimous verdict.

{9 14} "1I1. The Trial Court erred in relying upon facté, otl?er information and _
conclusions, neither charged nor proven, thereby denying Appellant Speer his -
fundamental notice, comment and confrontation due process rights at sentencing. "

{91 15} In his first assignment of error, appellant argues that the trial court abused
its discretion in failing to excuse a hearing impaired juror for cause. We agree.

'{ﬂ 16} R.C. 2945.25 and ACrim.R. 24(C) list the particular causes for wh.i'ch a
prospective juror may be challenged in a crimmal case. R.C. 2945.25 states:

{§ 17} "A person called as a juror in a criminal case may be challenged for the

following causes:

gy

{5193 "(O) That he otherwise is unsuitable for ranybther cause to serve as a juror.”

Crim.R.r 24{C)(14) states the sauhe "catch-all" provision.
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{4 20} Whether to disqualify a juror for cause is "a discretionary fanction of the
trial court * * * [not reversible] on appeal absent an abuse of discretion." State v. Smith
{1997}, 80 Ohio St.3d 89, 105,-quotiﬁg Berk v. Matthews (1990), 53 Ohio St.3d 161,
syllabus. Generally, the trial coort's ruling will not be overturned on appeal "unless it is
1ﬁanifest1y arbitrary and unsupported by substantial testimony, so as to constitute an
abuse of Idiscreﬂon.” State v. Jackson, 107 Ohio St.3d 53, ;ZDOS-Ohio-S 981, § 38, quoting
 State v. Williams (1997), 79 Ohio St.3d 1, 8. |

{9 21} "Satisfactory jury service"” must at least meet the constitutional
requirements of a fair trial. See /n re Murchison (1955), 349 U.S. 133, 136 ( a fair trial in
a fair tribunal is a basic due process .requiremont). A deaf juror's inability to fully
participate due to the t_mavaﬂabﬂity of an interpreter to assist the juror at trial has been
held to be sofﬁ'cie'nt to excuse that juror for cause. See Burike v. Schaffner (1996), 114
Ohio App.3d 655. See, also, Fendrick v. PPL Service Corp. (C.A.3 2006), 1‘937Fed.'
Appx. 138 (striking hearing impaired juror for cause was proper where accommodations
ooula not assufe juror's abih'fy.to hear proccodings during trial),

{1]722} Appellant was found guiity of both involuntary manslaughter and
aggravated vehicular homicide. Therefore, in order to deteroline whether a hearing
impaired juror could have properly evaluated the oyidenoe prese_nfed, we must look at

what elements must be proved to establish those offenses.

{§23} R.C. 2903.04(B), Whioh designates the elements for involuntary

manslaughter, provides that:
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{§] 24} "No person shall céuse ﬁle death of ano_ther * ¥ * a5 a proximate result of
the offender's committing of attempting to commit a misdemeanor of any degl-'ee, a
regulatory offense, or a minor misdemeanof # %k Involuntary rnanslaugﬁter cﬁrries
with it the culpable mental state of the underlying crime being committed, which in this
case, was aggravated vehiculafhomiéide.

{925} R.C. 2903.06(A)(2)(2), the aggravated vehicular homicide statute, provides
that nopers.on, in the operation of a waterorai;t shall i‘ecldess.ly cause the death of another.

-R.C. 2901.22(C) defines "recklessly" to be when a person "acts With heedless

indifference to the consequences, * * *[and] perversely disregards a known risk that his

conduct is likely to cause a certain result or is likely to be of a certain nature. A person is
reckless with respect to circomstances when, with heedless indifference to the |
consequences, he perversely disregards a known risk that such circumstances are likely to
exist."

| {426} Proof of excessive speed in the operation of a motor vehicle under a charge
of aggravated vehicular homicide, is generally not b.y.'itself sufficient to constitute
wéntonﬁess or reoklessness. Akers v. Stirn (1940), 136 Ohio St. 245, paragraph'.one of
the syllabus, following Mor row v. Fhume (1936), 131 Ohio St. 319, par agraph one of the
| 7_sleabus If accompanymg facts show "an unusuaiiy dangel ous 51tuat10n and a
- consciousness on the part ofthe drivgr that his conduct will in c;)mmon_ prqbﬁbility result
| in 'iilj-'i;l.l.‘}’_to another of Whoée dangerous position he is aware and ﬁe drives on Without any

care whatever, and without slackening his speed, in utter heedlessness of the other-
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person's jeopardy, speed plus such unusyally dangerbus surroundings and knowing
disregard of aﬁother’s safety may amount to wantonness. " Akers, supra, at 249-250.

{9 27} On the other hand, the charge of vehicu}a_r homicide requires the offender to
negligently cause the death of another. R.C. 2903.06(A)(3) and (C). "Negligently" is
defined as follows:

{41 28} "(D) A person acts negligently when; because of a substantial lapse from
due care, he fails to perceive or avoidla risk that his conduct ﬁlay'cause a certain result or
may be of a certain nature. A person is negligent with respect to circumstances when,
because of a substantial lapse from due care, he fails to perceive or avoid a risk that such
circumstances may exist." R.C.2901.22(D). | |

{9129} Thus, in order to find a person guilty of aggravated vehicular homicide in
the oﬁeraﬁon of a watercraft a jury must find behavibr which goes'beyond negligence and
includes an additional factor showing wantonness, i.e., use of alcohol or drugs, a pervers’é
and deliberate disregard for the safety of others, or some other agéravating circumstance
which is beyond a mere lapse in judgn.leht. See Sz;a;‘e v. Whitaker (1996), 111 Ohio |
_ app.3d 608. See, also, State v. Caudill (1983), 11 Ohio Apﬁ.?;d 252 (speed, erratic

driving, driving under the inﬁuence}; State v. Stinson ( 1984), 21 Ohio App.3d 14 (speed,
wet p‘aveﬁnent, curving road, car in disrepair, driving run_der the iﬁﬂuenoe); State v. Purdy
(Apr. 6, 1'98.7), 12th Dist. No. CA86-06-078, (speed,. erratic driving, dﬁ?ing under the

influence); State v. Thomas (June 13, 1994), 12th Dist. No. 93-03-046, (motorist traveling
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one hundred m.p.h-., tailgati_n'g and bumping car ahead in partially residential area with a
hill erest preceding intersection Whe_re collision occurred).”

{1 30} In this case, the hearing impaired juror candidly acknowledged that she
could only understand what someone was saying if she could see them, since she needéd
to read lips. She did not a’pp.arently read sign language, so an interpreter who could
indicate to her when someone was speaking was not brought in by the court, AIthf_mgh
shé was moved to the front row and indicated a couple times that she needed counsel to
turn toward her, there is no way to determine whether she was aware every time someone
was speaking. As aresult, it is unknown whether the juror received all the testimony.
Use of a sign language interpreter would have ensured that the juror would have béen
.alerted every time someone spoke. Moreover, even the trial court noted that although it
would try to do everything it could to accommodate the juror, it could not "guarantee that
we will always be successful.”

{4] 31} Even more troubling in this case, however, is the problem represented by
the 911 tape which was played for the jury. The State introduced evidence to attempt to
show that appellant had bee-n. traveling too fast in his boat for the conditions-or that he
allegedly knew the weather forecast was bad. Since these acts alone wéuld not have

- sufficiently established the elements for aggravated vehicular homicide-,'some other

aggravating circumstance or action had to be shown.

‘/V

_ ;' 2}‘d‘chough these cases involved the operation of motor vehicles, the
rationale and requirements regarding "recklessness" are illustrative and would also

-apply to the operation of a watercraft.
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{932} During closing arguments, the prosecutioﬁ directed the jury to consider
appellant's "demeanor on the 911 tape” and what that indicates. The prosecutiqn also
stated that, "His reactions on that 911 tape say a lot of stuff, not just the words about him
felling off thé boat, not just about his messed up ]Qc.j:ttion.*' Consequently, the taped 911
call was offered to provide evidence of whether appellant's speech and conversation with
the 911 dispatcher and Coast Guard indicated eiements of the crimes charged: |
purposefulness or recklessness, i.e., whethér appellant showed signs of physical
impairment, slurred or hesitanf speéch, lack of good judgment, total disregard for
another's safety, or his state of mind and sincerity in his-search for Barnett.

{9] 33} To evaluate the tape as evidence and determine its value in establishing the
elements of the offe_nsés, the jury had to listen to appellant's speech patterns, the
inflections in his voice, the pauses iﬁ the conversati.on, and many oth;%r audio clues that
would ohly be meaningful if aotﬁally heard. Although the hearing impaired juror could

read the -WOfds rof the 911 tape as they were bei’ng t%anscribed, these are subject to fhc'
court reporter's ability to convey every word. Moreover, mere written words Would not
flave conveyed the nuance and inflection imparted by the spoken Wdrds. Since, in this

- particular case, the 911 tape had a direct bearing and correlation as to whether appellant
acted recklessly and went to the elements of involﬁntary manslaughter and aggravéted
vehicﬁl_ar homicide, We conclﬁde that 1t is the kind éf evidence thaf could not be

adequately or effectively evaluated by a heaﬁng impaired juror.
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{9 34} We expressly note that in other cases, WhB.I‘C the evidence mvolves only the
bare meaning of the words, a juror's hearing impairment might have Httle Or NO
prejudi cial effect on his or her ability to effectively evaluate the evidence. As we have
noted, however, the nature of the charges and evidence in this case required that all jurors
be able to eic'tually hear appsllﬁnt's statements in ordér to fully evaluate that ¢vidence. If
any doubt exists that a juror can adequately and completely perceive_and evaluate all the
evidence, whether because of 2 physical impairment, mental capaBiIities, for other reason
“that would interfere with the pérformance of a juror's duties, the trial court must excuse
that juror for cause. Ther’efore; we conclude that the trial court abused it's;discreti on i1
denying 'app'ellant's challenge for cause, and that error was prejudicial to ejppellant‘s

receiving a fair trial.

{35} Accordingly, appellant's first agsignment of error is well-taken. In light of

our disposition of appellant's first assignment of error, appellant's remaining assignments

of error are moot.

{9 36} The judgment of the Ottawa County Court of Common Pleas is reversed
and remanded for proceedings consistent with this decision. Appellee is ordered (o pay
the costs of this appeal pursuant to App.R. 24, Judgment for the clerl’s expense incurred

in preparation of the record, fees allowed by law, and the fee for filing the appeal is
awarded to Ottawa County.

JUDGMENT REVERSED.
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State v. Speer
OT-07-046

_ A certified copy of this entry shall constitute the mandate pursuant to App.R. 27.
See, also, 6th Dist.Loc.App.R. 4. o

Peter M. Handwdrk, I.

Mark L Pietrvkowski, P.J.

Arlene Singer, J..
CONCUR.

_ This decision is subject to further editing by the Supreme Court of
Ohio's Reporter of Decisions. Parties interested in viewing the final reported
version are advised to visit the Ohio Supreme Court's web site at:

- http:/fwww.sconet.state.oh.us/rod/newpdf/?source=6.
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