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PLAINTIFFS-APPELLANTS’ MOTION TO RECONSIDER

Now come the Plaintiffs-Appellants, by and through their counsel, and respectfully
move this Court to reconsider its decision rendered on February 3, 2009.
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MEMORANDUM IN SUPPORT

The standard for recconsideration in this Court has recently been described as

“nebulous™:

The standard for reconsideration is nebulous, but we have suggested that we grant

such motions when persuaded, “upon reflection,” to deem our prior decision as

having been made in error. See, e.g., State ex rel. Huebner v. W. Jefferson Village

Council {1990}, 75 Ohio St.3d 381, 383, 662 N.E.2d 339.

State ex rel. Gross v, Indus. Comm™n, 115 Ohio St. 3d 249 (O Connor, J., dissenting). The
standard for reconsideration in the courts of appeal has been described more specifically,
and provides that a motion to reconsider is proper where it is clmmed that the court made
an “obvious error” or failed to consider an argument that is properly before it:

The test generally applied upon the filing of a motion for reconsideration in the

court of appeals is whether the motion calls to the attention of the court an obvious

error in its decision, or raises an issue for consideration that was either not
considered at all or was not fully considered by the court when it should have been.

(Matthews v. Matthews (1981), 5 Ohio App. 3d 140, 5 Ohio B. Rep. 320, 450

N.E.2d 278, followed.)

Stern v, Stern, 2002 Ohio 554 (Ct. App. 7™ Dist.).

In the instant matter, this Court expressly based its decision that the atiorney fee
provisions in the reinstatement clauses in the various mortgages at issue herein were not
“adhesive” because they were the resulf of bargaining on the national level amongst
lenders and consumer groups which lead to the creation of standardized mortgage
contracts. While it is true that certain mortgages that are covered by federal law (such as
Fannie Mae and FFreddie Mac mortgages) are allowed, by that federal law, to inclede such

attorney fee provisions, there has been no showing that the mortgages at issue herein

arec subject to those federal laws,



This casc was decided vpon a Motion to Dismiss, which assumes the truth ol the
allegations forth complaint, and the neither the original complaint in this matter, nor the
amended complaint, makes any allegation that the mortgages are subject to federal law. 1f
the Defendants-Appellees believed that thetr mortgages were subject to any such federal
taws, and that those federal laws not only allowed the attomey fee provisions, but also
preempted any law of the State of Ohio mvalidating such provisions, then they had to file a
motion for summary judgment and adduce evidence showing the mortgages are, in fact,
subject to any such federal law.

Instead, the Defendants-Appellees expressly stated, in the Trial Court, that they
would raise any arguments that the law of the State of Ohio was preempted by any such
federal law only if the trial court held that the attorncy fec provisions were invalid under
law of the State of Ohio (otherwise, there was no need for the trial court to consider the
applicability and effect of any federal law allowing any such attorney fee provisions):

MR. NAPOLITANO: Your Honor...we don’t need to do this today

[,i.e., argue that the attorney fee provisions are vahid under federal

law,], but I wanted to remind you that depending upon your decision

on what was argued today, [i.e., if the trial court were to hold the fee

provision invahid under State law,]...we would probably then have to

come back and argue the [federal] preemption argument....

Transcript of Trial Court Hearing, p. 90 (Docket No. 87).

Accordingly, Plaintiffs-Appellants request this Court to hold, “upon reflection,”
that is was error to base its decision that the attorney fee provisions in the mortgages at
issue herein are valid, under the law of the State of Ohio, based upon the provisions of

fcderal law when there has been no showing that the mortgages are subject to any such

federal law.



The issue whether the mortgages hercin arc subject té the federal law referred 1o by
this Court is critically important, because, as this Court expressly indicated, those federal
laws, in return for allowing the lender to charge attorney fees, also include extensive
protections for the borrower: “As result of the testimony of consumer advocates at the
public meetings, the revised final uniform mortgage forms contain extensive consumer
protection.” See para. 32. But, if the morigages at issue herein are not subject to those
federal laws, then the Plaintiffs-Appellants are not protected by the pro-consumer
provisions of any such federal law. Thus, this Court’s decision will allow lenders who
have issued mortgages that are not subject to federal law to nonctheless charge attorney
fees even though the borrowers are not protected by the pro-consumer provisions of any
such federal law.

In conclusion, Plaintiffs- Appellants respectfully request this Court to grant their
Motion for Reconsideration, and to base its decision upon Ohio law without any reference
to any federal law because it has not been shown that any such federal law applies to the
mortgages at issue herein. If, upon reconsideration, this Court were to then agree that the
attorney fee provisions are unenforceable under the law of the State of Ohio, then it should
remand this case to the lower courts to allow the Defendants-Appellees, if they so choose,
to argue and prove that the mortgages they issued to the Plaintiffs-Appellants are subject to
a federal law that not only allows the attorney fee provisions, but also preempts any law of
the State of Chio that invalidates such attorney fee provisions. This will then allow (1) the
parties to brief the issuc whether the mortgages are subject to a federal law that not only

permits attorney fee provisions, but also preempts any contrary State law and, and (2) the



lower courts to consider those issues before they are presented to and considered by this
Count.

In conclusion, Plaintiffs- Appellants respectfully request this Court to grant their
Motion for Reconstderation, and to base 1ts decision solely on Ohio law without any
reference to any federal laws that may validate the attorney fee provisions, because there

has been no showing that the mortgages at issue hereimn are subject to any such federal law.

Respectfully submitted,

Volkema Thomas, LPA
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Michael S. Miller (0009398)
[Counsel of Record]

Daniel R. Volkema (0012250)
140 East Town Street, Suite 1100
Columbus, Ohio 43215

Tele: (614) 221-4400

Fax: (614)221-6010

Email: mmilter@ vt-law.com
Email; dvolkema@vt-law.com
Counsel for Plaintiffs-Appellants



CERTIFICATE OF SERVICE

I certify that a truc copy of the foregoing Plaintiffs-Appellants™ Motion To
Reconsider was served upon the following Counsel of Record, by regular first class U.S.

mail, postage prepaid, on this 13" day of February, 2009:

James C. Martin, Esq.

Reed Smith, LLP

435 Sixth Avenue

Pittsburgh, Pennsylvania 15219

Counsel of Record for Appellees, Bank One, N.A., Ameriquest Mortgage Company,
Wells Fargo Home Mortgage Company, Inc., Washtenaw Mortgage Company,
Mortgage Electronic Registration Systems, Inc., and Chase Manhattan Mortgage
Company

Lucia Nole, Esq.

Diana Surisher Andsagar, Esq.

Mayer Brown, LLP

71 South Wacker Dnive

Chicago, lllinois 60606

Counsel of Record for Appellee Principal Residential Mortgage, Inc.

Farle C. Horton, #0010255

Brett E. Horton, #0064180

Tower at Enieview, Suite 1410

1301 Last Ninth Street

Cleveland, Chio 44114-1817

(216) 696-2022 / Fax: (216} 696-1995

Counsel of Record for Appellees for Federal Deposit Insurance Corporation, as
Receiver of Washington Mutual Bank, Successor to Homeside Lending, Inc. as
Receiver of Washington Mutual Bank, Suceessor to Homeside Lending, Inc.,

Rick D. Deblasis, Esq.

Lerner, Sampson & Rothfuss

120 E. 4'" Street, 8" Floor
Cincinnati, Ohio 45202

Counsel of Record for Appellee,
Lerner, Sampson & Rothfuss
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Michael S. Miller {0009398)
Attorney for Plaintiffs-Appeliants
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