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In the Supreme Court of Ohio
State of Ohio,
Plaintiff-Appellee, |
-vs- | Case No.:\/lm'q%y 2},{{(
Marvellous Keene,

Defendant-Appellant. ~ This is a Capital Case.

Appellant Matvellous Keene’s Opposition to the
State’s Motion to Set an BExecution Date

The State of Ohio violates the United States Constitution, the Ohio Constitution, and the
Ohio Revised Code each time it executes a condemned inmate. The only court that has considered
the merits of Ohio’s léthal injection protocol found that the protocol creates an unnecessary and
arbitrary risk that the condemned will experience an agonizing death, in violation of constitutional
and statutory obligations that executions be quick and painless. This Court cannot allow Marvellous
Keene’s execution to proceed under a protocol that violates the Obio Revised Code and the United
States and Ohio Constitutions.

‘Thetefore, Marvellous Keene moves this Court to deny the State’s request to set an
execution date in his case.
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Memorandum in Support
I Ohio’s lethal injection protocol does not comport with the Ohio Revised Code
Marvellous Keene's opposition to the State’s request to set an execution date relies in part
on the June 10, 2008 judgment entry issued in State v. Rivera, Case No. 04CR065940 (Lorain C.P.)
{Ex.-A). After a two-day evidentiary hearing, the Rivera Coutt made several kejr findings with
respect to Ohio’s lethal injection ptotocol:

®Pancuronium bromide, the second drug used by Ohio, prevents the condemned
from brcathing, moving, ot communicating, while “it does not affect our ability to
think, ot to feel, or to hear, or anything, any of our senses, or any of our intellectual
processes, ot consciousness. So a person who’s given pancutonium. ..would be wide
awake, and - - but looking at them, you would — they would look like they were
peacefully asleep...But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one’s breath. And they wouldn’t be able to draw a
breath, and they would suffocate. (Heath, Tr. 72)”

o“Pancuronium also would kill a person, but again, it would be excruciating. I
wouldn’t really call it painful, because I don’t think being unable to breathe exactly
causes pain. When we hold our breath it’s clearly agonizing, but I wouldn’t use the
wotd ‘pain’ to desctibe that. But cleatly, an agonizing death would occur. (Heath,
Tr. 75)”

®“The second drug in the lethal injection protocol with properties which cause pain
is potassium chloride. Thc reason is that before stopping the heart, ‘it gets in contact
with netve fibers, it activates the nerve fibers to the maximal extent possible, and so
it will activate pain fibers to the maximal extent that they can be activated. And so
concentrated potassium causes excruciating pain in the veins as it travels up the arms
and through the chest.” (Heath, Tt. 73)”

®“Based upon the foregoing, and upon the agreement of the expert witnesses
presented by each party, the court finds that pancuronium bromide and potassium
chloride will cause an agonizing or an excruciatingly painful death, if the condemned |
person is not sufficiently anesthetized by the delivery of an adequate dosage of
sodium thiopental.”




®“The expctts testifying for each party agteed, and the court finds that mistakes are
made in the delivery of anesthesia, even in the clinical setting, resulting in
approximately 30,000 patients per year regaining consciousncss during surgery, a
circumstance which, due to the use of paralytic drugs, is not perceptible until the
procedure is completed.” The potential for error is “not quantifiable and hence, is
not predictable.”

e“Circumstantial evidence exists that some condemned prisoncrs have suffered a
painful death, due to a flawed injection; however, the occurrence of suffering cannot
be known, as post-execution debriefing of the condemned person is not possible.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 2-4 (Lorain C.P. June 10, 2008) (Ex. A).

Those combined findings led the Rivera Court to determine that Ohio’s lethal injection

protocol violated the Chio Revised Code and the Constitution:

oThe court holds that the use of two drugs in the lethal injection protocol
(pancuronium bromide and potassium chloride) creates an unnecessary and arbitrary
risk that the condemned will experience an agonizing and painful death. Thus, the
right of the accused to the expectation and suffering of a painless death, as mandated
by R.C. 2949.22(A), is “arbitrarily abrogated.”

#Thus, because the Ohio lethal injection protocol mcludes two drugs (pancuronium
bromide and potassium chlotide, which are not necessaty to cause death and which
create an unnecessary risk of causing an agonizing or excruciatingly painful death, the
inclusion of these drugs in the lethal injection protocol is inconsistent with the intent
of the General Assembly in enacting R.C. 2949.22, and violates the duty of the
Department of Rehabilitation and Correction, mandated by R.C. 2949.22, to ensure
the statutoty right of the condemned person to an cxecution without pain, and to
the expectancy that his execution will be painless.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 6, 7 (Ex. A).

The Rivera Court found that Baze v. Rees, __ U.S. __, 128 8. Ct. 1520 (2008), did not
control this issue~—Ientucky’s statute does not include a requitement that executions be quick and
painless. Thus, Baze’s Fighth Amendment analysis does not preclude relief under Ohio’s statutory

standard. Rivera, Case No. 04CR065940, Judgment Entry at p. 7 (Ex. A).




IL Good cause exists to deny the State’s request to set an execution date.

Keene is one of twenty-one death row inmates who filed a complaint seeking a declaratory
judgment in the Franklin County Court of Common Pleas on September 18, 2008.! Plaintiffs assert
that Ohio’s lethal injection protocol violates the General Assembly’s statutory requirement of a
quick and painless method of execution under O.R.C. §2949.22. O.R.C. § 2949.22(A) 1(“a death
sentence shall be executed by causing the application to the person, upon whom the sentence was
imposed, of a lethal injection of a drug or combination of drugs of sufficient dosage to quickly and
painlessly cause death” ).

The Rivera Court found that the Ohio Legislature’s use of the term “shall” in QR.C. §

2949.22(A) imposes a mandatoty duty upon the Ohio Department of Rehabilitation and Correction

to ptovide the condemned with an execution that is both quick and painless. Rivera, Case No.

¢

04CR065940 at p. 5, 4 4 (Ex. A). DBecause the obligation is mandatory, the condemned has a
substantive right to be executed in a manner that is both quick and painless. Id. at-5-6, 19 5-6 (Ex.
A).

But the State of Ohio is not meeting t.hat obligation; its use of pancuronium bromide and
potassium chloride in its protocol “creates an unnecessary and arbitrary tisk that the condemned will
expetience an agonizing painful death.” Id. at p. 6,9 7 (Fx. A). Use of those two drugs “violates
the duty of the Department of Rehabilitation and Correction, mandated by R.C. 2949.22 to cnsure
the statutory right of the condemned person to an execution without pain” and to the condemned’s
“expectancy that his execution will be painless.” Id. at p. 7,9 14 (Ex. A).

Most significant to Keene's request for a stay, however, 1s the State of Ohio’s concession
that it is bound by the Rivera decision and its finding that the use of pancuronium bromide and

potassium chlotide will violate both its statutory obligation to impose a quick and painless death and

' Plaintiffs filed an amended complaint on September 24, 2008.




the condemned’s right to a quick and painless execution. State v. Rivera, Case No. 08CAD09426,
Appellant’s Motion to Expedite Appeal {filed Lorain Ct. App. July 28, 2008} (Ex. B). Keene and the
other declaratoty judgment plaintiffs have argued that the doctrine of collateral estopﬁel commands
a ruling in their favor on the constitutionality of Ohio’s lethal injection protocol. See Hicks v. De La

Cruz, 52 Ohto St. 2d 71, 74, 369 N.E.2d 776, 778 (1977) (“If an issue of fact or law actually 1s

litipated and determined by a valid and final judgment, such determination being essential to that
judgfnent, the determination is conclusive in a subsequent action. between the parties, whether on
the same or a different claim. A party precluded under this principle [collateral estoppel] from re-
litigating an issue with an opposing patty likewise is precluded from doing so with another person
unless he lacked full and fait opportunity to litigate that issue in the first action, or unless other
circumstances justify according him an opportunity to relitigate that issue.”). Because Keene is
entitled to a ruling in his favor, this Court should not permit his execution to go forward as long as
the Rivera decision, and Keene’s declatatory judgment action, remain pending in the Ohio courts.
III.  Details of declaratoty judgment action

Should this Coutt grant the State of Ohio’s request to set an Vexecution date for Keene, it
intends to execute him by using three drugs designed in theoty to first anesthetize, then paralyze,
and finally stop his heart. Txecution begins with the administration of sodium thiopental, then
pancutonium, followed by potassium chloride. It is undisputed that the second drug, pancuronium
bromide, and the third drug, potassium chlotide, are unneccessary to cause death. Further, they
“create an unnecessary risk of causing an agonizing or an excruciatingly p.ainful death[.]” Rivera,
Case No. 04CR065940 at p. 6 (Ex. A).

Pancuronium bromide renders the “condemned person unable to breathe, move, ot
communicate.” Id. at p. 2 (Ex. A). However, this drug does not affect the condemned’s “ability to

think, or to feel, or to hear, or anything, any of the senses, or any of our intellectual processes, ot




consciousness. So a person who is given pancuronmum. . would be wide awake, and — but looking at
them, yoﬁ would — they would look like they were peacefully asleep. .. But they would, after a time,
expetience intense desire to breathe. It would be like trying to hold one’s breath. And they
wouldr’t be able to draw a breath, and they would suffocate.” Id. at p. 2 (citing Heath, Tr. 72) (Ex.
A). This drug will kill, but the death would be “agonizing.” Id. (citing Heath, Tr. 75) (Ex. A).

The third drug, potassium chlotide, stops the condemned’s heart. But ptior to doing so, “it
gets in contact with nerve fibers, it activates the nerve fibers to the maximal extent possible, and so
it will activate pain fibers to the maxjmalrextent that they can be activated. And so concentrated
potassium causes cxcruciating pain in the veins as it travels up the arms and through the chest.” Id.
(citing Heath, Tr. 73} (Ex. A).

‘I'hese facts are rendered more significant because death can be caused in a shott time by a
barbiturate drug alone, which would eliminate the substantial tisk of gratuitous pain that, upon the
failute of the anesthetic, would certainly be caused by the administration of pancuronium bromide
and potassium chloride. Id. at p. 7 (Ex. A).

In addition to problems with the drugs the State of Ohio uses in executions, there are many
foreseeable situations where human or technical errors could tesult in the failure to successfully
administer the intended doses of the three drugs. The procedutes implemented by the State of Ohio
both féster these potential problems and fail to provide adequate mechanisms for recognizing these
problems, and they do these things needlessly and without legitimate reason. Heath Affidavit, § 41
(Ex. C). The problems include, but are not limited to:

elnadequate training of the execution team members Id. at T 50 (Ex. C}

#Placement of all or most membets of the execution team in a dimly lit room some distance

from the condemned inmate into whom they ate attempting to inject lethal drugs, thus

leaving them without the ability to closely observe signs that there is leakage in the long

tubes leading to the condemned, that the IV inserted into the condemned failed, and that the
condemned is not adequately anesthetized. Id. at 4 50 (Ex.C).



®Procedures that fail to guard against the mistakes in the complex process of mixing and
administering the sequence of lethal drugs into the condemned’s body in amounts that will
cause death without inflicting gratuitous pain. Rivera, Case No. 04CR065940, Judgment
Enty at p. 3 (Ex. A); Heath Affidavit, 9 42 (lEx. C).

eProccdures that fail to guard against failures in the IV insertion at its inception and/or
throughout the course of the execution process. Hven if the IV is inscrted propetly at the
outset, many factots can cause the IV to fail, which the State of Ohio’s protocol does not
adequately monitot, including a disruption in the flow caused by the restraints placed on the
condemned to fix him to the death gurney, and disruptions caused by a vein that collapses
due to excessive pressure on the sytinge, and/or intrinsic weaknesses in an inmate’s vein,
Rivera, Case No. 04CR065940, Judgment Entry at p. 3 (Ex. A); Heath Affidavit, 42 (Ex.
C).

e[ailure to include alternative procedurcs to follow in the event that an IV cannot be
inserted into a petipheral vein; e.g, the State of Ohio has no procedure detailed in their
protocol for gaining access to relatively deep veins in an inmate’s neck area or other more
invasive procedures necessitated when access cannot be gained to a peripheral vein (e.g,,
central line, percuntanous line, cut down). Heath Affidavit, § 54 (Ex. C).

eFailure to require adequate time between the insettion of the anesthetic and the insertion
of the next two drugs as is necessaty to ensute that the inmate is anesthetized before the
next drugs are administered. The State of Ohio, during the executions of Barton, Ferguson,
Lundgten, and Filliaggi incorrectly administered the pancuronium bromide (the second drug)
less than three minutes aftet the administration of the sodium thiopental.

sFailure to provide mechanisms that ensure that the inmate is adequately anesthetized
before the paralytic and potassium-based heart stopping drugs are administered. It is
“tmpossible to determine the condemned person’s depth of anesthesia before administering
the agonizing ot painful drugs, in that medical equipment supply companies will not sell
medical equipment to measure depth of anesthesia for the putposes of carrying out an
execution”, “[plhysicians will not participate in the execution process,” and that the warden
is required to determine whether there is sufficient anesthesia, but is unable to “fulfill his
duty without specialized medical equipment. Rivera, Case No, 04CR065940, Judgment
Entry at p. 3 (Hx. A).

eFailure to utilize mote than 2 grams of the anesthetic sodium thiopental.

eTailure to guard against the problems common during medical procedures, including but
not limited to a retrograde injection (i.c., the drugs go the wrong way so they do not wind up
in the inmate’s body), leakage, and improper pressure applied to the syringe that would
rupture the vein. Id. at p. 3 (Ex. A).

eFailure to provide a stabilization procedure to prevent the inmate’s death if a stay or
clemency issues after the lethal injection process begins but before the mmate is dead.




These are the only problems currently identifiable by Keene because the State of Ohic has not
released all information relevant to its lethal injection protocol.” It is likely that, after full disclosure,
this list will grow. That contention is supported by no less than three botched executions in Ohio’s
recent past.

The State of Ohio botched its first cxecution in the modern era when they or their
predécessors executed Wilford Berry in 1999. Upon information and belief, the members of Berry’s
execution team could not locate a vein for the IV line, so they tesorted to violenty beating his atms
in order to raisc a vein adequate to acquire an IV site for the transmission of the lethal drugs into his
body.

Again on May 2, 20006, “when preparing Clark for execution, prison officials could find only
one accessible vein in Clatk's arms to establish a heparin lock, through which the lethal drugs are
administered. (Two locks usually are inserted.) However, once the execution began and the drugs
were being administered, this vein collapsed, and Clark repeatedly advised officials that the process
was not working, Officials stopped the lethal injection procedure, and after a significant period of
time, wete able to establish a new intravenous site.” Cooey v. Strickland, 479 F.3d 412, 423-24 (6th
Cir. 2007), cert. denied, 128 S. Ct. 2047 (Aptil 21, 2008).

Mote specific details of what Clark went through are discerned from the complaint filed by

his estate in the Southern District of Ohio. See Estate of Joseph Lewis Clatk v. Voorhies et al., Case

No. 1:07CV510 (S.D. Ohio) (Ex. D). For twenty-five minutes ptior to his execution, the State of
Ohio attempted to place shunts in his arms. (Id., § 17) Depatting from the lethal injection protocol,
the State of Ohio proceeded to execution with only one heparin lock in place. (Id. at § 18) The

State of Ohio’s first attempt to execute Clark failed, probably due to a collapsed vein. (Id. at § 21)

*'The declaratory judgment plaintiffs have filed a request for production of documents to which the
State has not replicd as of the time of the filing of this motion.




This was discovered when Clark repeatedly stated, “It don’t work”  (Id. at 422) Clark asked
members of the execution team if there was “any alternate means of administering a lethal does were
available.” (Id. at 9 23)

As a result of problems encountesed by the State of Ohio when it executed Joseph Clark, the
lethal injection execution protocol was changed effective on or about July 10, 2006, and again in
October of 2006. (Exs. E, ¥) The July 2006 changes to the State of Ohio’s lethal injection protocol
“resulted from difficulties encountered during the execution of Joseph Clark on May 2, 2006.”
Cooey, 479 F.3d at 423 |

Despite these changes, the State of Ohio’s new protocol resulted in the botched execution of
Christopher Newton. The changes either failed to alleviate the problems associated with Ohio’s
lethal injection protécol or created new problems. It took approximately twenty-two minutes to
insert the first IV into Newton’s arm. It took approzimately one hour and fifteen minutes to place
the second IV. Newton continued to talk for several minutes after the administration of the lethal
injection drugs began, which means that the ancsthetic drug (Ohio’s first of three drugs) did not
have its intended effect of immediately rendering Newton unconscious. Several minutes after the
drugs began, Newton’s chest and stomach area moved approximately eight to ten times and his chin
moved in a jittery mannet, and at 11:45 am. his chest moved, which means the paralytic drug
(Ohio’s second of three drugs) did not have its intended effect.

| Newton was pronounced dead some sixteen minutes after the lethal drugs began flowing—
about fifty percent longer than Ohio’s average of nine to eleven minutes, which indicates that the
potassium chloride (Ohio’s third and final drug) failed to stop Newton’s heart within the time frame
predicted by the protocol. See Declaration of Robert I Lowe, Hsq, Regarding the Execution of
Christopher Newton, Alderman v. Donald, et al, Case no. 1:07-CV-1474-BBM (N.D. GA), (Ex. A

- in that litigation) (Ex. G attached hereto).
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There are real problems with Ohio’s Jethal injection protocol. This Court should deny the
State of Ohio’s request to sct an execution date in Keene’s case until these problems are addressed,

or until this Coutt has an opportunity to rule on either the Rivera decision or on Keene’s declaratory

judgment action.
IV.  Pending Sixth Circuit Challenge
The State of Ohio correctly notes that IXcene moved to intervene in a federal challenge to

Ohio’s lethal injection action, Reynolds v, Strickland, Case No. 2:08-cv-442. The State is also

correct that I(eene did not appeal the denial of that motion to intervene. The State is incorrect as a
matter of fact and law as to how that case has and should proceed on appeal to the Sixth Circuit
Court of Appeals.

Reynolds timely appealed the denial of his lawsuit to the Sixth Circuit Court of Appeals.
Keene moved that Coutt under Fed R Civ. P. 24(2)(2) for leave to intervene as of right. In the
alternative, he requested permissive intervention under Fed. R. Civ. P. 24(b)(2).

The State of Ohio argues that Keene’s failure to appeal the district court’s finding that his
intervention was moot prevents him from attempting to intervene in the Reynolds® appeal. The
State is simply wrong. Keene had no standing to appeal the undetlying action since his motion to
intervene in the district court was not denied, but rendered moot. Horn v Elira Corp., 686 F.2d
439, 442 (6th Cir, 1982).

However, the fact that Keene lacked standing to appeal does not prevent him from
" intervening in the Reynolds’ appeal. Because he has no right to appeal, intervention in the Reynolds’
suit is the only vehicle he has to protect his rights. Moreover, intervention is contemplated n
federal civil litigation, even on appeal. While “the Federal Rules of Civil Procedure apply only in the
district coutt, ‘the policies underlying intetvention may be applicable in appellate courts.”™  Elliott

Indus. v. BP Am. Prod. Co,, 407 F.3d 1091, 1102-03, n.1 (10th Cir. N.M. 2005) (citing International
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Union, etc. v. Scofield, 382 U.8. 205, 216, n.10 (1965)); sec also Warren v, Comm’r, 302 F.3d 1012,
1014 (9th Cir. 2002) (assuming in approptiate circumstance a non-party can intervene on appeal);

United States v. Nozik, Case No. No. 96-4168, 1998 U.S, App. LEXIS 14704 (6th Cir. June 25,

1998) (holding that a non-party must intervene in order to challenge a consent decree); Williams v.
Wilkinson, Case No. 96-3715, 1997 U.S. App. LEXIS 36760, n.1 (6th Cir. Dec. 18, 1997) {noting
that released and paroled inmates had been allowed to intervene for purposes of appeal). Thus, a

party seeking to intervene in a circuit court appeal must meet the requirements of Rule 24. See

Elliott Indus., 40? F.3d at 1102-03, n.1 (citing Watren, 302 F.3d at 1014-15; Building & Constr.
Trades Dep’t v. Reich, 309 U.S. App. D.C. 244, 40 F.3d 1275, 1282-83 (DC Cir. 1994)). Keene
outlined the reasons he meets Rule 24 before the Sixth Circuit Court of Appeals; his request to
intetvene in the Reynolds’ appeal is still pending before the Sixth Circuit Court of Appeals.
VL.  Conclusion

The only Ohio court that has heard the merits of the claims underlying Keene’s declaratory

judgment complaint found in his favor. See Rivera discussion infra. So long as Rivera stands, and

Keene’s declaratory judgment action and motion to intervene in Reynolds are pending, this Court
canhot allow Keene’s execution to go forward.
Keene respectfully requests that this Court deny the State’s request to set an execution date
in his case.
Respectfully Submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

By: k % %&_
Kelly L.. Schneider - 0066394
Supervisor, Death Penalty Division

Counsel of Recg

Rachel Troutman - 0076741

12




Assistant State Public Defender
Office of the Ohio Public Defender
§ East Long Street, 11th Floor
Columbus, Ohio 43215-2998
(614)466-5394
(614)644-0708 (FAX)
Counsel For Appellant
Certificate of Service
I hereby certify that a true copy of the foregoing Appellant Matvellous Keene’s Opposition
to the State’s Motion to Set an Execution Date was forwarded by regular U.S. mail to Mathias H.
Heck, Jr., Montgomery County Prosecutor, Catley ]. Ingram, Assistant Prosecuting Attorney,
Montgomety County Prosecutor’s Office, Appellate Division, P.O. Box 972, 301 West Third Street,
5% Floot, Dayton, Ohio 45422 on the 17th day of February, 2009.

K& <ol

Kelly L. Schaeider - 0066394
Supervisor, Death Penalty Division
Counsel of Record

294391

13




———
— e r—

Case 2:08-cv-00442-GLF-MRA  Document19-2  Filed 06/17/2008 Page 1 of 9

FILED LLORAIN COUNTY COURT OF COMMON PLEAS

GRAIR COUNT Y L ORAIN COUNTY, OHIO
03d JUN ut RON NABAKOWSKI, Clerk
TEINI0 A % i JOURNAL ENTRY

James M Burge, Judge

(L TAK OF COMMON PITAS
RON HABARDW ORI

Date ,}/;a: /0, 093 Case No _O4CRO65940
- c

py D5CR068067 |
STATE OF OHIO LORAIN COUNTY PROSECUTOR
Plinifl Flamtifls Altoiney
7 VS
RUBEN Q. RIVERA KREIG J BRUSNAHAN

DANIEL WIGHTMAN

RONALD MCCLOUD -
Dafendant Dalentant’s Attorney (440) 930-2600
JUDGMENY ENTRY
The Case

These causes came on to be heard upon the motion filed by cach defendant,
challenging the Ohio lethal injection protocol as constilisling cruel and unusupt
punishment, proseribed by the Eighth Amendment to the United States Constitution and
by Scction 9, Article 1 of the Ohio Constitution.

Defendants atgue further that the Ohio lethal injection protoco] violates the very
statute which mandates that exceutions in Ohio be carried out by lethal injection,
R.C2949.22. Defendants claim that the three-drug protocol cucrently approved for use
by the Qhio Department o{ Rehabilitation und Correetion violates R.C.2949.22 because
the drugs used create an unnecessary risk that the condemned will experience an
agonizing and painfl} death. Dofendants argue that the use of this protocol is contrary to
the language of the stalute, which mandates that the method of lethal injection cause
death “quickly and painiessly. ¥ Defendants maintain that the use of this three-drug
protocol arbitrarily abrogates the condemned person’s statutorily created, substantive
right 1o expeet and to sulfer a palnless execution _}

The state of Ohio has responded that the current lethal injection protocel conforms to
the statule because death is caused quickly, and unless an error is made in conducting the !
execution, which the statc claims is extremely unlikely the drugs used will cause a :

painless death.

The cowmt conducted hearinps over two days and heard expert testimony from the
defense (Mark Tleath, M.D.) and from the state (Mark Dershwitz, M.D.). After reviewing
the reports of the physicians, together with other written matexials submitied with ¢g
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report, and after evaluating the testimony provided by each physician, the count rn?tkes
the following findings of fact, draws the following conclusions of law, and enters 1§

judgment accordingly.
Findings of Fuct

The statc of Ohio uses a three-drug lethal injection protocol consisting of
sodium thiopental, pancuronium bromide and potassivm chloride,
administered in the above order, a3 follows:

sodiurmn thigpental: 40 c;
sodium thiopental: 40 ct;
galine flushe 20 ¢¢;
pancuronium bromide: 25 cc;
pancuronium bromide: 235 cc;
saline fTush; 20 cc; '
potassium chioride: 50 co;
saline fiash: 20 cc.

oW

R e

2 The properties of the above drugs produce the following results:

A, sodiurn thiopemtal - anesthetic;
B. panicurenium bromide -- paralytic;
C potassjur chloyide — cardiac arrest.

3. The issue of whether an execution is painless arises, in part, Fom the use
of pancuronium bromide, which will render the condemued persorn unable
to breath, move, or communicate:

*,_.ir does not affect our ability to think, or 1o feel, or to heay, or anything,
any of the senscs, or any of our intellectual processes, or consciousness,
So a person who's given papcuroniom. ., would be wide awake, and - ~ but
loaking at-them, you would - - they would Jook like they were peacefully
asleep... But they would, after a time, experjence intense desire to breathe.
H would be like irying to hold one’s breathe. And they wouldn't be able
to draw a breath, and they would suffocate,” (Heath, Tr. 72}

“Pancuronium also would kill a person, but again, it would be
excruciating. [wouldn't really call it painful, because 1 don’t think being
uniable to breathe exactly causes pain. ‘When we hold our breath it's
clearly agonizing, but 3 wouldn’t use the word “pain’ to describe that. But
clearly, an agonizing death would ocour.™ (Heath, Tr. 75)
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The sscond drug in the lethal injection protocol with properties \x{hich
cause pain is potassium chloride. The reason is that before stopping the

heart,

“it gets In contact withnerve fibers, it activates the nerve fibers to the
maximal extent possible, and so it will activate pain fibers to the maximal
cxtent that they can be activated. And so concentrated potassivm causes
excruciating pain in the velns as it travels up the arms and through the

chest ™ {Heath, Tr. 73)

5. Based upon the foregoing, and upon the agreement of the expert witnesscs
presented by each party, the court finds (hat pancuronium bromide and
potassium chloride will cause an agonizing or an excruciatingly painful
death, il the condemued person is not sufficiently anesthetized by the
detivery of an adequate dosage of sadium thiopental.

6. The following cavses will compromise the delivery of an adequate ‘dosage
of sodium thiopental:

A. the useful life of the drug has expired;

the drug is not propecly mixed in an aqueous solution;

the incorrect syringe is sefecied;

a retrograde injection may ocowr where the drug backs up into the
tubing and deposits in the 1.V, bag;

the tubing may leak;

the | V. catheter may be improperly inserled into 2 vein, or inta the
softissue;

the LV. cathcter, though properly insexted juto a vein, may migrate out

of the vein;
H. the vein injected may perforate, rupture, or otherwise leak,

0w

@ =@ g

7 The ¢ourt fines further that:

A, Wisimpossible to determine the condemned person’s depih of
ancsthesia befure administering the agonizing or painfil drugs,
in that medical equipment supply comparies will not sell medical
equipment to measure depth of ancsthesia for the purpose of
carrying out an execntion;

B. Physicians will not participate in the execution process, s fact
which results in the use of paraprofessionals to mix the drugs,
preparc the syringes, run the } V. lines, insert the heparin lock
(catheter) and inject the drugs; and,
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C The warden of the institution is required to determine whether the
condemned person is sufficiently anesthctized before the
pancuronlum bromide and the potassium chloride are delivered, -
and the warden is not able to fuliil] his duty without specislized

medical equipmicint

The experts testifying for cach party agreed, and the court finds that
mistakes are made in the delivery of anesthesia, even in the clinical
sctting, resulting in-approximately 30,000 patients per year regaining
consciousness during surgery, a circumstance which, due io the use of
paralytic drugs, is not perceptible until the procedure is completed.

The court finds forther that the gccurrence of the potential exrors Histed in
finding no. 6, supra, in either a clinical setting or during an execulion, is
not quantifiable and, henee, is not predicable.

Circumstantial evidence exists that some condemned prisoners have

suffered a painful death, due to a flawed lethal injection; however, the
occurrence of suffering cannot be known, as post-execution debriefing of

the condemmed person is not possible.

Conclusions of Fact

Pancuronium bromide prevenis contortinn or grotesgue movement by the
condemned person during the delivery of the potassium chloride, which
also prevents visual trauma 10 the cxcedtion witnesses should the level of
anesthcsia not be sufficient to mask the body’s reaction to pain.
Paucuronivm is not necessary to cavse death by lethal injection.

Potassium chloride hastens death by stopping the heart almost
imruediately, Potassium chloride is not necessary 1o cause death by lethal

injection.
The dosage of sodium thiopental used in Ohio executions (2 grams) is

sufficient to cause death if properly adminislered, though death would not
aormally oceur as quickly s when potagsiumi chloride is used to stop the

heart.

If pancuronium bromide and potassium chioride are eliminaled from the
lethal injection protoco], # suflicient dosage of sodium (hiopental will
cause death rapidly and without the possibility causing pain to the
condemned.
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A, Executions have been conducted where autopsy results showed that
cardiac arrest and death have oceurred after the administration of sodium
thiopental, but before the delivery of pancuronium bromide and potassivm

chloride.

n. In Calilornia, a massive dose (five grams'} of sodium thiopenta] are used in
the Jethal injection protocol.

Conclusions of Law

1. Capital punishment is not per se cruel and unusual punishment, prohibited
by the Eighth Amendment to the Uniled States Constitution and by
Section 1, Article 9 of the Chio Constitution. Gregy v. Geordia (1976),
428U S 153,187 (FNS.); State v. Jenkins (1984), 15 Ohio St. 3d 164,
167-169.

2. Capital punishment administered by lethal injection is not per g& cruel and
unusual punishment, prohibited by the Eighth Amendment Lo the {nited
States Copstitution and by Section 1, Article 9 of the Ohio Constitution.

Baze v. Recg (2008), 128 S. Ct. 1520, 1537-1538.

3. The Ohio statute authorizing the administration of capital punishment by
lethal injection, R.C.2949.22, provides, in rclevant part, as follows:

“(A) Excepl as provided in division (C} of this section, adeath
sentence shall be oxceuted by causing the application to the person,
upon whom the sentenee was imposed, of a lethal infection

of a drug or combination of drugs of sufficient dosage fo

quickdy and painfessly cause death. The application of the

drug or combination of drugs shall be continued until the

person is dead. .” (emphasis supplied)

4, The purpose of division (A), supra, is to provide the condemned
persop with an exccution which is “quick” and “painless;” and the
lepislature’s uge of the word, “shall” when qualitying the
state’s duty 10 provide a quick and painless death signifies that
the duly is mandatory.

5. When the duty of the state to the individual is mandatory, a property
interest is created in the benefit conferred upon the individual, ic.
“Property inlerests.. are crealed and their dirnensions are defined by
existing rufes or understandings that stem from an independent sovrce
such as stute low rules...that scoure certain benefits and that support
claims of entitlement to those benefits.” Board of Repenty of State
Colleges v. Roth (1972), 408 U.S. 564, 577 (emphasis supplied)
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6. If a duty from the state tv a person is mandatcd by statute, then
the person to whom the duty is owed has a substantive, property right to -
the performance of that duty by the state, which may not be “arbitratily

abrogated.” Wolf v. McDonnell (1974), 418 U S, 539, 557.

7. The cowt hoids that the use ol two drugs in the lethal injection protocol
(pancuronium bromide and potassium chloride) creales an unneccssary
and arbitrary risk that the condemmned will experience an agonizing and
painful death. Thus, the right of the accused to the expectation and
suffering of a painiess death, as mandated by R.C 2049.22(A), is
“arbitrarily abrogated.”

8. The court holds further that the words, “quickly and painlessly,” must
be defined according to the rules of grammar and common usage, and
that these words must be read together, in order to accomplish the
purpose of the General Assembly in enacting the statute, i.¢. to enact
a death penally statute which provides for an exccution which is
painless to the condemncd. R.C.1.42, 1.47.

9. The parties have agreed and the court holds that the word, #painless,”
is a superlative which cannot be qualified and which means

“without pain.”

10.  The word, “quickly,” is an adverb that always modifies a verb, in this
case, the infinitive form of the verb, “to be ” It describes the rate at which
an action is done. Thus, the meaning of the word, “quickly,” is relative
to the activity described: to pay a bill “quickly” conld mean, “by return
mail;” to respond 10 an emergency “quickly,” could mean, “immediatcly.”
Hence, the word "quickly” in common patlance means, “rapidly enough to
complete an act, and no longer.”

1.  Therefore, the cotut holds that when the General Asscmbly, chose the
word, “quickly,” together with the wotd, “painlcssly,” in directing
that death by lethal injection be carried out “guickly and painlessly,”
the legislative intent was that the word, *“quickly,” mean, “rapidly
cnough to complete a painless execution, but no longer ™

12 This holding, supra, is consistent with the legislature intent that the
death penally in Ohio be imposed without pain ta the condemned, the
person for whosc benefit the statute was enacted, but that the procedure
not be prolonged, a circumstance that has been associated with protracted

suffering.

13, Further, because statutes defining penalties must be construed stietly
agains! the state and liberally in favor of the accused (condemned), the
court holds that any interest the state may have, if i1 has such an interest,
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in condueting an exccution “quickly,” i ¢. witha sense of immediacy,
is outweighed by he substantive, property interest of the condemned
person in suffering a painless death. R C2901.04(A)

14.  Thus, because the Ohio Jethal injection protocol includes two drugs

{pancuronium bromide and petassium chioride) which are not
necessary 1o cause death and which create an unnecessary risk of causing
an ggonizing or an excruciatingly painful death, the inclusion of these
drugs in the lethal injection protocel is inconsistent with the intent of the

- General Assembly in enacting R.C.2949.22, und violates the duly of the
Department of Rehabilitation and Correction, mandated by R.C.2949.22,
to ensure the statutory right of the condemped person to an execution
without pein, and to an expecrancy that his execation witl be paintess.

15.  As distinguished fiom this case, the Kentucky Jethal injection statute
has no mandate that an execution be painless, Ky. Rev. Stat Am.
§431.220(1) (2). Thus, the analysis of that statute, having beon conducted
under the Eighth Amendrment “cruc) and unusual” standard, is not
applicable here because “...the [11.8. ] Constitution does not demand the
avoidance of all risk of pain in camrying out exceutions.” Baze, sopra, 1238
8, Ct. at 1529, In conttast, the court holds that R.C.2949.22 demands the
avoldance of any unnecessary tisk of pain, and, as well, any wmecessary
gxpectation by the condemned person that his execution may be
aponizing, or cxcruciatingly painful.

16.  The purpose of R C2949.22 is to insure that the condemned pevson suffer
only the Joss of his life, and no more.

17, 'The mandatory duty to insure & painless execution is not satisfied by the
use of a lethal mjection protocol which is painless, asswming no human or
mechanical failures in conducting the execution,

18.  The use of pancuronium bromide and potassium chloride {s ostensibly
permitted because R.C2949.22 permits “a Icthal injection of & drug or
* combination of drugs.”

'19. However, as set forth supra, the facts cstablished by the evidence, 1ogether
wilh the opinlons expressed hy the expetts called to testify by cach party,
compel the conclusion of fact that a single massive dose of sodium
thiopental o1 another barbiturate or narcotic drug will cause certain denth,
rcasonably quickly, and with no risk of abrogating the substantive right of
the condemncd person to expect and be afforded the pajuless death,
mandated by R.C.2949.22,
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Analysis

1 The courl begins its analysis of R.C.2949 22 with the presumption
of its comphance with the United States and Ohio Constitutions, and that
the entire statule is intended to be effective. R C.1.47(A),(B). However,
the court holds that the plrase, “or combination of drugs,” ostensibly
permits (he use of substances which, de facro, create an unnecessary risk
of causing an agonizing or an excrucistingly painful death

2. This language offends the purpose of the legislature in enacting
R.C.4929.22, and thus, deprives the condemned person of the substantive
right to expect and to suffer an execution without the risk of suffering an

agonizing or excruciatingly painfu) death.

3. The court holds, therefore, that the fogislature’s use of the phrase, “or
corbinetion of drugs,” has proximately resulted in the arbitrary
abrogation of a slatutory and substantive right of the condemned person,
in a violation of the Fifth and lourtecnth Amendments to the United
Constitution and Section 16, Article 1 of the Chio Constitwtion {duc

process ¢lause).

Remedy

1. R.C.1.50, however, allows the court $o sever from a statute that language
which the court finds (0 be constitutionally offensive, if the statute can be
given cffect without the offending language. Geiger v. Geiger (1927), 117
Ohio St. 451, 466

2. The court finds that R C.2949 22 can be given ellect without the
constitutionally offense languape, and further, that severance is
appropriate. State v. Foster (206), 149 Ohio St. 3d. 1, 37-41.

3. Thus, the court holds that the words, “or a combination of drugs,”
may be severed from R.C 2949.22; that the severance will resull in a one-
drup Iethal injection prolocol under R.C 2949.22; that a one-drug lethal
injection protocol will require the use o an anesthetic drag, only; and, that
the use of a one-drug protoco! will cavse death 10 the condemned person
“rapidly,” i.e. in an amount of time sufficient o canse death, without the
unnecessary risk of causing an agonizing or excruciatingly painfil death,
or of causing the condemned person the anxiety of anticipating a painfisl
death.
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Holding
4. Therefore, the holds that severance of the words, “or combination of
drugs,” from R C 294922 is necessary to carry out the intent of the
legistatwe and thus, to cure the constitutional infirmity
ORDER

Accordingly, it is ordered that the words, *ot combination of drugs,” be seveyed
from R C 2949.22; that the Ohio Depariment of Rehabilitation and Correction eliminate
the use of pancuronium bromide and potassium chloride from the lethal injection
;;rotocol and, it defondants herein are convicted and sentenced to death by lethal
injection, that the protocel employ the use of a lethal jnjection of 4 single, anesthetic
drug,

~ Itis so ordered.
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Solicitor General
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Counsel for Joined Appellants
Ohio Attorney General |
Ohio Department of Rehabilitation and
Corrections
MEMORANDUM IN SUPPORT

The Supreme Court of Ohio has set execution dates for Richard Cooey (October 14, 2008),
Delano Hale, (November 6, 2008), and Gregory Bryant-Bey (November 19, 2008). State v. Cooey,
2008-Chio-3467 (Caé.e Announcements); Staie v. Halé, 2008-Ohio-3514 (Case Announcements);
State v. Bryént—Bey, 2008-Ohio-3584 {Case Anmouncemenis). Ineach case, the Court ordered "that
appellant's sentence be cartied into execution by the Warden of the Southem Ohio Correctional
Facility . . ., in accordance with the statutes so provided." One those statutes is RC § 2949.22(A).
However, the lower court in this case held that a portton of RC § 2949.22(A) was unconstitutional.
The State of Ohio r@pectﬁﬂiy asks this Honorable Court to expedite these appeals in order to ensure
the uniform application of RC § 2049.22(A) and full compliance with the Supreme Court's order. |

The vagueness of the lower cowrt's original order makes it impossible to determine the
purported scope of the order. The lower court 1) found the "or combination of drugs* portion of RC '
§ 2949.22(A) unconstitufionai and ordeged it severed; 2) ordereri DRC to remove pancuroniom
bromide and potassium chloride from the drug protocol; and 3) ordered that DRC is to use a single
anesthetic pfotocoi if Defendants are sentenced to death. After the State filed its Notice of Appeal,
the trial court amended its order to indicate thaf the order would not go info effect unless Defendants
were sentenced to death. Following that, the Supreme Court of Ohio set an October 14, 2008
execution date for inmate Richard Cooey, and required the execution to be accordance with statute.

Because RC § 2949.22(A) is one of the statutes that repulates the execution procedure, and because




the lower court's order questions the validity of RC § 2949.22(A), the State of Ohio respectfully asks
this Honorable Court to expedite resolution of the pending appeal.

The State of Ohio has been pit into a tenuous position of being unable to determine whether
proceeding with the October 14, 2008 exzcution of Richard Cooey would violate a judicial order
fiom the Lorain County Common Pleas Court. The lower court order allows for no distinction
between individuals, as it stands for the proposition that "The mandatory duty to insure a painless
execution is not satisfied by the use of a lethal injection protocol which is painless, aséuming no
human or mechanical failures in conducting the execution." Order, p. 7, 1ii7. The lower court's
original order plainly states that RC § 2949.22(A) is unconstitutional because of the three drug
protocol implemented by DRC, Order, p. 8, Analysis, §§1-3. The same three drug protocol will be
used in the execution scheduled for October 14, 2008. It would appear that the lower court's ruling
that RC § 2949.22(A) is unconstitutional would therefore apply to the executions of Cooey, Hale,
and Bryant-Bey.

The lower court's July 8 journal entry further confuses the issue. The lower cowt determined
that the protocel adopted by DRC violated and made unconstitutional RC § 2949,22(A). After the
State appealed, the court then indicated that its order would only become "effective” if a sentence of
death is imposed on Defendants. However, the lower court declared a portion of Ohio's statutory
scheme unconstitutional and struck language from the statute. It is unclear how that could only
become "effective” at a later date, There is no evidence in the record or in the lower court's opinion
that the three drﬁg protocol is only unconstitutional as applied to Defendants, and thus the lower
court appears to have made the declaration of facial- unconstitutionality contingent upon conviction

of a particular defendant. If, as the lower court asserted, the protocol itself creates the constitutional




vioiation then the court cannot merely ignore the alleged unconstitutional_iiy by predicating the
coutt's finding on becoming "cffective" at some later date.

Thus, the State of Ohio has been put in a position where it has been required to execute
Richard Cooey in accordance with a statute that a frial court has found a statute to be facially
unconstitutional. However, the trial court has then deemed that although the statute is
unconstitutional and severed, that the court's order is not "effective” untii some future event that may
not come to pass. While the State recognizes that e_xpéditing this aﬁpeal will be burdeﬁsomc, the
issues involved are of significant state-wide in@rest and are necessary to the proper implementation
of the Supreme Court's order, For these reasons, the State respectfully requests that the merits
resolution of this appéal be expedited.

CONCLUSION

‘For the foregoing reasons, this Honorable Court should permit the above matters to be

expedited for purposes of appellate litigation.

Respectfully Submitted,

NANCY H. ROGERS, #0002375
Attorney General of Ohio

WILLIAM P. MARSHALL, #0038077
Solicitor General

MATTHEW A. KANAI #0072768
Assistant Attorney General

30 East Broad Street, 17th Floor
Columbus, OH 43215
614-466-8980

614-466-5087 fax
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The Supreme Court of Ohio has set execution dates for Richard Cooey (October 14, 2008),
Delanc Hale, (November 6, 2008), and Gregory Bryant-Bey (November 19, 2008). State v. Cooey,
2008-Ohio-3467 (Calse Announcernents); State v. Hale, 2008-Ohio-3514 (Case Announcements);
State v, Bryant-Bey, 2008-Ohio-3584 (Case Annoﬁncements); In each case, the Court ordered "that
appellant's séntence be carried into execution by the Warden of the Southern Ohio Correctional
Facility . . ., in accordance with the statutes so0 prov.ided." One those statutes is RC § 2949.22(A).
However, the lower court in this case held that a portion of RC § 2949.22(A) was unconstitutional.
The State of Ohio respectfuily asks this Honorable Court to expedite these appeals in order to ensure
the uniform application of RC § 2949.22(A) and full compliance with the Supreme Court's order.

The vagueness of the lower court's original order makes it impossible to defermine the
purported scope of the order. The lower court 1) found the "or combination of drugs” portion of RC
§ 2949.22(A) unconstitutional and ordered it severed; 2) ordereci DRC to remove pancuronium
bromide and potassium chiloride from the drug protocol; and 3) ordered that DRC is to use a single
anesthetic protocol if Defendants are sentenced to death. After the State filed its Notice of .Appeal,
the trial court amended its order to indicate that the order would not go into effect unless Defendants
were sentenced to death, Following that, the Supreme Court of Ohio set an October 14, 2008
execution date for inmate Richard Cooey, and required the execution to be accordance with statute.

Because RC § 2949.22(A) is one of the statutes that regulates the execution procedure, and because




the lower court's order questions the vali_dity of RC § 2949.22(A), the State of Ohio respectfully asks
this Honorable Coutt to expedite resolution of the pending appeal.

The State of Ohio has been put into a tenuous position of being unable to determine whether
proceeding with the October 14, 2008 execution of Richard Cooey would violate a judicial order
from the Lorain County Common Pleas Court. The lower court order allows for no distinction
between individuals, as it stand_s for the proposition that “Thé mandatory duty to insure a painless
execution is not satisfled by the use of a lethal injection protocol which is painless, assuming no
human or mechanical failures in conducting the execution." Order, p. 7, 1[17. The lower court's
original order plainly states that RC § 2949.22(A) is unconstitutional because of the three drug
protoco! implemented by DRC. Order, p. 8, Analysis, §§!-3. The samne three drug protocol will be
used in the execution scheduled for October 14, 2008. It would appear that the lower court's ruling
that RC § 2949.22(A) is unconstittiﬁonal would therefore apply to the executions of Cooey, Hale,
and Bryant-Bey.

The lower court's July 8 journal entry further confuses the issue. The lower court defermined
that the protocol adopted by DRC violated and made unconstitutional RC § 2949.22(A). After the |
State appealed, the court then indicated that its order would only become "éffective“ if a sentence of
death is imposed on Defendants. However, the lower court declared a portion of Ohio's statutory
scheme unconstitutional and struck language from the statute. It is unclear how that could only
become "effective" at a later date. There is no evidence in the record or in the lower court's opinion
that the three drug protocol is only unconstitutional as applied to Defendants, and thus the lower
court appeats to have made the declaration of facial- unconstitutionality contingent upon conviction

ofa particular defendant. If, as the Jower court asserted, the protocolitself creaies the constitutional




vielation then the court cannot merely ignore the alleged unconstitotionality by predicating the
court's finding on becoming "effective” at some later date.

Thus, the State of Ohio has been put in a position where it has been required to execute
Richard Caoey in accordance with a statute that a trial court has found a statute to be facially
unconstitutional. However, the trial court has then deemed that although the statute is
unconstitutional and severed, that the court's order is not "effective" until some future event that may
not come to pass. While the State recognizes that expediting this appeal will be burdeﬁsomc, the
issues involved are of significant state-wide inferest and are necessary o the prop& implementation
of the Supreme Court's order. For these reasons, the State respectfully requests that the merits
resolution of this ai)peal be expedited.
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DECLARATION OF MARK J.S. HEATH, M.D.

The undersigned, Mark, 1.§. Heath, M.D., being of lawful age. states
the following: .

1. Introduction and Qualifications

{. I am an Assistant Professor of Clinical Anesthesiology at Columbia University in New
York City. 1 received my Medical Doctorate degree from the University of North Carolina at
Chapel Hill in 1986 and completed residency and fellowship training in Anesthesiology in 1992
at #Columbia University Medical Center. 1 am Board Certified in Anesthesiology, and am
licensed to practice medicine in New York State. My work consists of approximately cqual parts
of performing clinical anesthesiology (specializing in cardiothoracic anesthesiology), teaching
residents, fellows, and medical students, and managing a neuroscience laboratory. As a result of
my training and research T am familiar with and proficient in the use and pharmacology of the
chemicals used to perform lethal injection. I am qualified to do animal research at Columbia
University and am familiar with the American Veterinary Medical Association’s guidelines for
animal reseatch and animal euthanasia.

2 Over the past several years as a result of concerus about the mechanics of lethal injection
as practiced in the United States, I have performed many hundreds of hours of research into the

- techniques that are used during this procedure. I have testified as an expert medical witness
regarding lethal injection in courts in California, Missouri, Maryland, Tennessee, Georgia,
Kentucky, Virginia, Oklahoma, Florida, and Indiana in the following cases: Morales v. Tilton,
Nos. 06-219-JE-RS, C-06-926-JF-RS (N.D. Cal); Tayvlor v. Crawford, No. 05-4173-CV-C-FIG
{W.D. Mo.); Paiton v. Jones, No, 06-CV-00591-F (W.D. Okla.); Evans v. Saar, 06-CV-00149-
BEL (D. Md.); Baker v. Saar, No. WDQ-05-3207 (D. Md.); Reid v. Johnson, No. 3:03CV1039
(E.D. Va.); Abdur'Rahman v. Bredesden, No. 02-2336-111 (Davidson County Chancery Ct., Ky.);
Commonwealth v. Lamb, CR05032887-00 (Rockingham County Cir. Ct., Ky.), State v. Nathaniel
Code, No. 138860 (1" Judicial District Court of La. for Caddo Parish); and Thnberlake
(Intervenor Woods) v. Donahue, No. 06-cv-01859-KLY-WTL (S.D. Ind.) I have also filed
affidavits or declarations that have been reviewed by courts in the above states and also in
Pennsylvania, New York, Alabama, North Carolina, South Carolina, Ohio, Texas, Missoun,
Connecticut, Arkansas, Delaware, Nevada, Mississippi, and Montana, and by the United States
Supreme Court.

3. I have reviewed the execution protocols and autopsy data (when available) {rom each of
the above referenced states and the federal government. Additionally, 1 have reviewed execution
protocols and/or autopsy data fiom Connecticut, Idaho, Oregon, and Arizona.

4. As a result of the discovery process in other litigation, I have participated in inspections:
of the execution facilities in Maryland, Missouri, California, Delaware, North Carolina, Texas,
Alabama, Connecticut, and the Federal Execution Facility in Terre Hauvte, Indiana. During court




proceedings, 1 have heard testimony from prison v.ardcns who are responsible for conducting
executions by lethal injection

5. I have testified before the Nebraska Senale Judiciary Commitice regarding proposed
legislation to adopt lethal injection. I have testified before the Pennsylvania Scnate Judiciary
Committee regarding proposed legislation to prohibit the use of pancuronium bromide or other
newromuscufar blockers in Pennsylvania’s lethal injection protocol, and have testified before the
Maryland House and Scnate Judiciary Committees regarding legislation on the administrative
procedures that govern the creation of lethal injection protocols. T have also testified before the
South Dakota House Commitiee on State Affairs regarding proposed legislation to amend the
lethal injection statute. Most recently, I testified before the Florida Gavernor's Commission on
Administration of Lethal Injection as part of the Commission’s review of the method in which
lethal injection protocels are administered by the Florida Department of Corrections.

6. My research regarding lethal injection has involved extensive conversalions with
recognized experts in the fields of anesthesiology, toxicology and forensic pathology, and
cotrespondence with Drs. Jay Chapman and Stanley Deutsch, the physicians respensible for
introducing lethal injection as a method of execution in Oklahoma.

7. My qualifications are further detailed in my curriculum vitae, a copy of which is attached
hereto as Exhibit-1 and incorporated herein.

8. 1 hold all opinions expressed in this declaration to a reasonable degree of medical
certainty unless otherwise specifically noted.

9. In preparing this declaration, I have referred to and relied on:
2. My training and experience as a practicing physician and anesthesiologist;
b. My research into lethal injection, including media and witness accounts of

executions, media accounts of legislative and governinental activities related to
lethal injection, materials reviewed in litigation, scholarl)f articles about lethal

" injection, and the research and werk that is involved in serving as an expert
witness in the cases described above,

c. Documentation provided to me by attorney Jeffrey Gamso regarding the
procedures and practices used by the Ohio Department of Rehabilitation and

- Correction (ODRC) and the Southern Ohio Comectional Facility (SOCF)} to
carTy out executions by lethal injection. The malerial includes a set of documents
bearing Bates stamps 0001 through 0632, a document that is contains “Survey
Responses™, and photographs and schematic diagrams of the execution facility.
These documents contain many successive iteralions of the lethal injection
procedures and policies,

d. The American Veterinary Medical Association (AVMA) “AVMA
Guidelines on Euthanasia” of June 2007; in particular its discussion of the




precautions that apply when using potassium as an intravenous euthanasia agent
in animals. Also, 1 have relied upon my own research of Ohio’s regulations
regarding the use lethal injection in veterinary euthanasia, including Ohio Revised
Code 4729.532. :

1. Tutroductorv comments an Ohio’s lethal injection protocol and its deficiencies

10, 1t is useful to think of the procedure of lethal injection as comprising the following four
stages: (1) The first stage is achieving intravenous access. (2) The second stage is the
administration of genecral anesthesia (sodium thiopental),  (3) The third stage is the
administration of a neuromuscular blocking agent that bas a paralyzing effect to ensure the
execution appears serene and peaceful (pancuronium bromide). (4) The fourth stage is the
execution through the administration of potassium chloride, which kills the prisoner by stopping
his heart, The application of this formalism to the process of lethal injection is discussed ina
commentary in the Mayo Chinic Proceedings entitled “Revisiting Physician Involvement in
Capital Punishment: Medical and Nonmedical aspects of Lethal Injection” (attached).

11.  Further, it is useful to highlight the two principal problems that can result in an inhumane
execution: A) the obtaining of IV access, which when done improperly has resulted in painful
mutilation in previous executions, and which requires demonstrated proficiency and skill, and B)
failwre to produce and maintain adequate general anesthesia so that the agonizing effects of
pancuronium and potassium are not experienced by the prisoner. It is important to recognize that
the discretionary use by the ODRC of pancuronium and potassium makes the anesthetic
component of the procedure a matter of extreme importance.

12 The current ODRC protocol! containg unacceptable deficiencies in both of these areas.
The problematic features of the Ohio lethal injection protocol render it deficient with respect to
minimum standards of safe care, deficient with respect to acceptable standards of veterinary care,
deficient with respect to acceptable standards of medica! care, and deficient with respect to the
lethal injection practices of other states, as recognized by Courts, Comumittees, and Departments
of Corrections.

13. It s important to understand that lethal injection is performed on animal such as-dogs and
cats with great frequency, with reliability, and in ways that are humane. Thus, the problem with
Ohio's lethal injection protoceol is mol that lethal injection is in itseif necessarily inhumane, but
rather that the manner in which Ohio currently plans to undertake lethal injection is gratuitously
fraught with unnecessary and avoidable risk, principally because it deviates from acceptable and
legal standards of veterinary euthanasia,

14.  As in other states, Ohio’s method of execution by lethal injection involves the sequential
administration of three separate drugs. The ODRC protocol specifies the drugs used for
execution by lethal injection 1o be the following:

a. The intended dose of sodium thiopental is 2.0 grams, administered in
a concentration of 23 milligrams (mg) per milliliter (ml).
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b. The intended dose of pancuronjum is 100 milligrams (mg).

c. The intended dose of potassium chloride 100 milliequiva!enté {mEq}
d. Infusions of saline are also part of the process.
e. The drugs, and intervening infusions of saline solutidn, are intended

1o be delivered serially, one afier another.

f Of note, there is no description of the actual mechanics of the
administration of the drugs, including the rate at which they should be
injected. This is a departure from the written protocols of many other states,
which describe in detail the intended mechanical steps to be taken during the
sequence of injections. It is not clear to me whether the protocol that was
provided to me is an incomplete version of the actual protocol or a complete
version of a protocol that fmls to describe this critical part of the overall
process.

15.  There is no plan articulated for the contingency in which the IV team is unable to.achieve
1V access in the veins of the arms or other peripheral sites. This is a problem that has bedeviled
executions in fmany states, including Ohio, and has tequired prisons to perform invasive
procedures such as cut-downs and central line placement No information is p:owded about who
would perform such a procedure were it to be necessary.

16.  The ODRC does not monitor the condemned inmate to ensure that he or she has been
adequately anesthetized for the administration of potassium chloride, an excrueiatingly painful
event. The observational roles provided by the personnel who are at the bedside are entirely
inadequate to meaningfully and reasonably ensure that a surgical plage of anesthesia, which is
required for the administration of potassium (see below), is established and maintained. .

'17.  Based upon my review of the foregoing material and my knowledge of and experience in

the field of anesthesiology, [ have formed several conclusions with respect ODRC's protocol for
carrying out lethal injections. These conclusions arise both from the details disclosed in the
materials [ have reviewed and available at this time and from medically relevant, logical
inferences drawn from the details in those materials. My principal conelusions are as follows:

2. The ODRC's failure to have appropriately qualified and trained personnel monitor
the condemned inmate after the administration of thiopental to ensure that there
has been no IV access issue and to assure thal the inmate has reached an
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appropriate plane of anesthesia prior to the administration of drugs which would
cause suffering is contrary to all standards of practice for the administration of
anesthetic drugs and creates a severe and unnecessary risk that the condemned
will not be adequately anesthetized before experiencing asphyxiation and/or the
pain of potassium chloride injection. This failure represents a critical and
unacceptable departure fom the standards of medical care and veterinary care,
and falls below the lethal injection protocols of other states.

b. Pancuronium bromide (or any other similar neuromuscular blocking egent} serves
no legitimate medical purpose during execution, and it will, with certainty, cause
great suffering if administered to an inadequately anesthetized person. The
inclusion of such an agent adds a severe and unnecessary risk of masking body
movements that could signal condemned inmate distress during execution.

c. Potassium is not statutorily required as part ofa Ohio lethal injection, it serves no
- legitimate medical purpose during execution, and it will, with cerfainty, cause
great suffering if administered to an inadequately anesthetized person.

II1. Stages of Ohio’s Lethal Injection Protocol

18.  As described above, it useful to divide the procedure of lethal injection into four stages.
The first stage is achieving intravenous access. The second stage is the administration of general
anesthesia. The third stage is the administration of neuromuscular blocking agent that has a
paralyzing effect to ensure the execution appears serene and peaceful. The fourth stage is the
execution through the administration of potassiumn chloride, which kills the prisoner by stopping
his heart. For purposes of this discussion about the risks of the execution process, it is helpful 1o
consider the execution process in reverse order.

A, Potassium Chloride Causes Extreme Pain

19. I have reviewed execution logs and electrocardiogram (“EKG") strips from executions
around the country. These data show clearly that in the great majority of cases the administration
of potassinm chloride disrupts the electrical signals in the heart, paralyzes the cardiac muscle,
and causes death by cardiac arrest. In other words, condemtied inmates arg alive unnl killed by
the administration of potassium chloride.

20.  There is no medical diSpute that intravenous injection of concentrated potassium chioride
solution, such as that administered by the ODRC, causes excruciating pain. The vessel walls of
veins are richly supplied with sensory nerve fibers that are highly sensitive to potassium ions,
There exist other chemicals which can be used to stop the heart and which do not cause pam
upon administration.

21.  The ODRC has elected potassium chloride to cause cardiac arrest. Thus, the ODRC has
exercised its discretion and chosen a means of causing death that causes extreme pain upon
administration, instead of selecting available, equally effective yet essentially painless
medications, for stopping the heart. In so doing, the ODRC has assumed the responsibility of
ensuring, through all reasonable and feasible steps, that the prisoner is sufficiently anesthetized
and cannot ¢xperience the pain of potassium chloride injection.




22 A living person who is to be intentionally subjected to the excruciating pain of potassium
injection must be provided with adequate anesthesia. This imperative is of the same order as the
imperative to provide adequate anesthesia for any person or any prisoner undergoing painful
surgery. Given that the injection of potassium is a scheduled and premeditated event that is
known without any doubt to be extraordinarily painful, it would be unconscionable and barbaric
for potassium injection to take place without the provision of sufficient general anesthesia 10
ensure that the prisoner is rendered and maintained unconscious throughout the procedure, and it
would be unconscionable to allow personnel who are not properly trained in the field of
anesthesiology to attempt to provide or supervise this anesthetic care.

23.  Indeed, the need for proper medical anesthetic care before death by potassium chloride is
so well understood that standards for animal euthanasia require that euthanasia by potassium
chloride be performed only by one qualificd to assess anesthetic depth:

It i5 of utmost importance that personne] performing this technique
[euthanasia by potassium chloride injection] are trained and
knowledgeable in anesthetic techniques, and are competent in assessing
anesthetic depth appropriate for administration of potassiutn chioride
intravenously. Administration of potassium chloride intravenousty
requires animals to be in a surgical plane of anesthesia characterized by
lass of consciousness, loss of reflex muscle response, and loss of
response to noxious stimuli,

2007 AVMA Guidelines on Euthanasia,page 12(emphasis added)(see attached). As result of the
ODRCs failure to assess anesthetic depth and its failure to provide personnel who are competent

‘in assessing anesthetic depth, the ODRC protocol for executing humans is unacceptable for the
euthanasia of animals.

B. Administration of Neuromuscular Blocking Agents Is Medically Unnecessary
and Causes an Extreme Risk of Suffering

24.  The ODRC hopes to administer 100 milligrams of pancuronium bromide. Pancuronum
bromide is one of a class of drugs called neuromuscular blocking agents. Such agents paralyze
all voluntary muscles, but do not affect sensation, consciousness, cognition, ot the ability to feel
pain and suffocation. The effect of the pancuronium bromide is to render the muscles (including
the diaphragm which moves to permit respiration) unable to contract. It does not affect the brain
OT SENSOTY Nerves,

25.  Clinically, the drug is used to ensurc a patient is securely paralyzed so that surgical
procedures can be performed without tnuscle contraction. Anesthetic drugs are administered
before neuromuscular blocking agents so that the patient does not consciously experience the
process of becoming paralyzed and losing the ability to breathe. Thus, in any clinical setting
where a neuromuscular blocker is 1o be used, a patient is anesthetized and monitored to ensure
anesthetic depth throughout the duration of neuromuscular blocker use. To assess anesthesia, a
trained medical professional, either a physician anesthesiologist or a nurse anesthetist, provides
close and vigilant monitoring of the patient, their vital signs, using various diagnostic indicators
of anesthetic depth. The appropriate procedures for monitodng a patient undergoing anesthesia




and who is about to be administered a drug which masks the ability 10 convey distress are
detailed in the American Society of Anesthesiology’s recently published Practice Advisory for
Intraoperative Awareness and Brain Function Monitoring, 104 Anesthesiology 847, 850-51
(Apr. 2006) (describing preoperative and intraoperative measures for gauging anesthetic depth,
including close monitoring of sites of 1V access). See also 454 Standards for Basic Anesthetic
Monritoring (Oct. 25, 2005). ODRC’s procedure, o the extent disclosed, indicates that, contrary
to all medical practice, no one, let alone a properly trained individual, assesses anesthesia prior to
the administration of pancuronium bromide.

26. 1t is important to understand that pancuronium bromide does nol cause unconsciousness
in the way that an anesthetic drug does; rather, if administered alone, a lethal dose of
pancuronium bromide would cause a condemned inmate to lose consciousness only after he or
she had endured the excruciating experience of suffocation. It would totally immobilize the
inmate by paralyzing all voluntary muscles and the diaphragm, causing the inmate to suffocate to
death while experiencing an intense, conscious desire to inhale. Ultimately, consciousness would
be lost, but it would not be lost as an immediate and direct result of the pancuronium bromide.
Rather, the loss of consciousness would be due to suffocation, which would be preceded by the
torment and agony caused by suffocation. This period of torturous suffocation would be expected
to last at least several minutes and would only be relieved by the onset of suffocation-induced
unconstiousness. The experience, in onset and duration and character, would be very similar to
that of being suffocated by having one’s nose and mouth blocked off. Howeves, there would be
the additional element of being unable to move or writhe or communicate the agony,

27.  Based on the information presently available, this type of problem has oceurred in other
states. But before commenting on specific executions, 1 think it is important to explain how
assessing the degree of consciousness that may have been felt in an execution differs from
assessing consciousness in a clinical contexi. In the clinical context, anesthesiologists closely
monitor patients for signs of awareness, and conduct post-operative interviews 1o assess to what
extent a patient may have consciously experienced any part of his or her surgical procedure. The
American Society of Anesthesiologists has recently commentéd that “[i]ntraoperative awareness
cannot be measured duping the intraoperative phase of general anesthesia, because the recall
component of awareness can only be determined postoperatively by obtaining information
directly from the patient.” See Practice Advisory for Intraoperative Awareness and Brain
Function Monitoring, 104 Anesthesiology 847, 850 (Apr. 2006). - '

28.  Neither monitoring nor post-process interviews take place with an execution; we can
therefore never know with absolute certainty the degree of consciousness felt in an execution.
But, to the extent we can know, after the fact, we ook for signs of mtravenous access problems,
physical reaction to the process, and postmortem blood concentrations of anesthetic drugs. Based
on the information presently available, this information suggesis terrible problems have occurred
during some executions. For example, in the State of Oklahoma’s execution of Loyd LaFevers
in 2001, witnesses observed an infiltration (a problem with intravenous access) in the
intravenous (IV) line delivering the anesthetic thiopental This problem was confirmed by the
Medical Examiner’s office notes attached to Mr. LaFevers's autopsy file. Witnesses to Mr.
LaFevers's execution observed movements that they described as convulsions or seizures lasting
for many minutes. A similar problem appears to have occurred in the 2006 execution of Mr.
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~ Angel Diaz in Florida which lasted 34 minutes. An autopsy of Mr Diaz showed that the veins in

each arm had through and through punctures showing that the IV lines were improperly seated in
his veins and that he bad chemical burns on both arms from what was most likely an infiltration
of the drugs into his muscle tissuc. During execution, observers report Mr. Diaz moved and tried
to mouth words. Given the sequence of drugs he was administered, the only drug that could
have caused chemical burns would be thiopental, It is virtually cerfain that there was a deep
failure to achieve the goal of a smooth execution, that something went disastrously wrong with
the administration of the drugs, that the executioners were slow 1o confront and address the
problems with the IV drug delivery and catheters, and that Mr. Diaz did not experience the sort
of rapid humane death that is the intcnded result of the lethal injection procedure. These kinds of
inadequate anesthesia experiences have resulted from the completely avoidable problem of
poorly designed protocols for the delivery of anesthetic drugs, and the gratuitous inclusion of
neyromuscular blocking agents like pancuronium bromide, which I will discuss in fuil below.

29.  When thiopental is not properly administered in a dose sufficient to cause loss of
consciousness for the duration of the execution procedure, it is my opinion held to a reasonable
degree of medical certainty, that the use of paralytic drugs such as pancuronium or pancuronium
bromide will cause conscious paralysis, suffocation, and the excruciating pain of the intravenous
injection of concentrated potassium chloride, such as Mr. LaFevers and Mr. Diaz likely
experienced.

30.  There is no legitimate reason for including pancuronium bromide in the execution
process and assuming the foregoing risks. Because potassium chloride causes death in executions
by lethal injection, therc is no rational place in the protocol for pancuronium bromide; the drug
simply serves no funetion in the execution process Its inclusion, therefore, only adds risk, wnh
no medical benefit. :

31.  Because of the concerns epumerated above, medical practitioners eschew the use of
neuroinuscular blocking agents in circurnstances similar to that of executions, end of life care:

NMBAs [neuromuscular blocking agents] possess ne sedative or analgesic
activity and can provide no comfort to the patient when they are
administered at the time of withdrawal of life support. Clinicians cannot
plausibly maintain that their intention in administering thigse agents in
these circumstances is to benefit the patient. Indeed, unless the patient is
also treated with adequate sedation and analgesia, the NMBAs may mask
the signs of gcute air hunger associated with ventilator withdrawal,
leaving the patient to endure the agony of suffocation in silence and
isolation. Although it is true that familics may be distressed while
observing a dying family member, the best way to relieve their suffering
is by reassuring them of the patient’s comfort through the use of
adequate sedation and analgesia.
* & ke

Asa general rule, therefore, phannaca.’ogm paralysis should be avoided
at the end of life.




Robert D. Truog et al., Recommendations for enc-of-life care in the intensive care unit: The
Ethics Commitiee of the Society of Critical Care Medicine, 29(12) CrRIT Care MED 2332, 2345
(2001) {emphasis added).

32. Indeed, even the creator of the orginal “triple drug” lethal injection protocol, Dr. Jay
Chapman, now questions whether his initial contribution warrants reconsideration in light of the
problems that have been brought to light nationwide. In a CNN article placed online on April
30, 2007 Dr. Chapman is quoted as saying “It may be time to change it," Chapman said in a
recent imterview. "There are many problems that can arise ... given the concerns peopie are
raising with the protocol it should be re-examined.” Regarding the pancuronium, the article
states “When asked why he included the asphyxiation drug in his formula, Chapman answered,
“Tt's a good question. If] were doing it now, I would probably eliminate it."
htep:/Avww.enn.com/2007/HEALTH/04/30/lethal.injection/index.html

33.  Additionally, the ODRC lethal injection protocol provides no information about the
timing of the injections. A problem encountered in other states is that unless the timing is
carefully planned, movements that might be caused by potassium will occur before pancuronium
has had time to cause paralysis. Given that the ODRC has not taken steps to establish a regime
for properly timing the injections, the risks of pancuronium are assumed without any clear reason
to believe it will achieve its stated purpose of preventing movement (which, as described above,
is not in the first place a legitimate purpose). '

C. Prohlems with the Use anﬂ Administration of General Anesthesia.
' 1. The ODRC's Administration of General Anesthesia Fails to Adhere to 2
Minimum Standard of Care

34." Because of the potential for an excruciating death created by the use of potassium
chloride and the risk of conscious asphyxiation created by the use of the pancuronium bromide, it
is necessary to induce and maintain a deep plane of anesthesia. The circumstances and
environment under which anesthesia is to be induced and maintained in ap Ohio execution
create, needlessly, a significant risk that inmates will suffer. It is my opinion, stated to a
reasonable degree of medical certainty, that the lethal injection procedures selected by the ODRC
subject condemned inmates to an increased and unnecessary risk of expériencing exdruciating
pain in the course of exccution.

35.  Prcsumably, because of the ODRC’s awareness of the potential for excruciating pain
evoked by potassium, the protoco! plans for the provision of general anesthesia by the inclusion
of thiopental. When successfully delivered into the circulation in sufficient quantities, thiopental
causes sufficient depression of the nervous system to permit excruciatingly painful procedures to
be performed without causing discomfort or distress, Failure to successfully deliver into the
circulation a sufficient dose of thiopental would result in a failure to achieve adequate anesthetic
depth and thus failure to block the exeruciating pain.

36.  The ODRC’s procedures do not comply with the medical standard of care for inducing
and maintaining anesthesia prior to and during a painful procedure. Likewise, the ODRC’s




procedures arc not compliant with the guidelines set forth by the American Veterinary Medical
Association for the euthanasia of animals

2. The Dancers of Using Thiopeutal as an Anesthetic

37.  Thiopental is an uftrashort-acting barbiturate that is intended to be dclivered
intravenously to induce anesthesia. In typical clinical doses, the drug has both a quick onsct and
short duration, although its duration of action as an anesthetic is dose dependant.

38.  When anesthesiologists usc thiopental, we do so for the purposes of temporarily
anesthetizing patients for sufficient time to intubate the trachea and institute mechanical support

. of ventilation and respiration. Once this has been achieved, additional drugs are administered to

maintain o “surgical depth” or “surgical plane™ of anesthesia (i.e., a level of anesthesia deep
enough 10 cnsurc that a surgicel patient feels no pain and is unconscious). The medical utility of
thiopental derives fom its ultrashort-acting properties: if unanticipated obstacles hindec or
prevent successful inmubation, patients will likely quickly regain consciousness and resume
ventilation and respiration on their own.

39.  The benefits of thiopental in the operating room engender serious risks in the execution
chamber. The duration of unconsciousness pravided by thiopental is dose-dependent. If the
intended amount of thiopental fails to reaches the condemned inmate’s brain {as can occur as a

tesult of an infiltration, leakage, mixing errot, or other causes), and the condemned inmate

receives a near surgical dose of thiopental, the duration of narcosis will be brief and the inmate
could reawaken during the exccution process. Then, a condemned inmate in Ohio would suffer
the same fate that apparently befell Mr. Angel Diaz in Florida who was intended to receive a 5
gram dose of thiopental, but who did not, and then apparently etper;enced a conscious or semi-
conscious response to the execution process.

40.  Of note, the Ohio vcterinary regulations regarding euthanasia require the use of
pentobarbital.  {Pentobarbital should not be confused with Pentothalthiopental; they are
different drugs with different dutations of action). This vastly reduces the risk of the anesthetic
wearing off prematurely. :

41, Many foresceable situations exist in which human or technical errors could result in the
failure to successfully administer the intended dose. The ODRC’s proacdiire both fosters these
potential problems and fails to provide adequate mechanism for recognizing these problems and
it does these things neediessly and without legitimate reason.

3. Drug Administration Problems

42, Examples of problemns that could occur (and which have occurred in executions) that
could prevent the proper administration of.thiopental include, but are not limited to, the
following:

a. Errorsin Drug Preparation. Thiopental is delivered in powdered form and must
be mixed inte an aqueous solution prior to administration. This preparation
requires the correct application of pharmaceutical knowledge and familiarity with
terminology and abbreviations. Calculations are also required, particulurly if the




protocol tequires the use of a concentration of drug that differs from that which is
normally used. Recently drug preparation problems were revealed in the State of
Missouri, which was using a board-centified physician to prepare drugs. See
Excerpts of Transcript of June 12, 2006 Bench Trial, at 30-39, Taylor v.
Crawford, No. 05-4173-CV-C-FIG (W.D. Mo.}.

. Error in Labeling of Syringes. It is of paramount importance that the drugs in an
execution be given in the correct grder. If the drugs are mislabeled, it greatly
increases the chances the drugs will not administered in the correct order, \

. Error in Selecting the Correct Syringe. As presently configured, the ODRC

protocol uses the serial injection of fluid from 5 syringes. With that number of
syringes it would be casy to make a mistake in selecting the correct syringe.
Medication errors are widespread within the clinical arena, and it is 1ecognized by
all health care professionals that the most important step in preventing medication
ertors is the acceptance of the fact that they can and do occur. In the coatext of
lethal injection it is equally important to recognize the possibility of medication
errors, particularly given the gratuitous use of pancuronium and potassium. The
proposed ODRC procedures do not recognize the possibility of error. The proper
way to detect error during the induction of general anesthesia is to assess
anesthetic depth and thereby ensure that the drugs have exerted their intended and
predicted effects.

. Error in Correctly Injecting the Drug Into the Intravenous Line. If the
syringe holding the drug is turned in the wrong direction, a retrograde injection of
the drug into the IV fluid bag rather than into the inmate will result. Even
experienced anesthesiologists sometimes make this error, and the probability of
this error cccurring is greatly increased in the hands of inexperienced personnel.

The IV Tubing May Leak. An “IV sctup” consists of multiple components that
are assembled by hand prior to use. If the drugs are not at the bedside, which they
are not in Ohio, but are instead in a different room then it will be impossible to
maintain visual surveillance of the full extent of [V tubing so that such leaks may
be detected. The configuration of the death chamber and the relative positions of
the exectioners and the inmate in Ohio will hinder or preclude such surveillance,
thereby risking a failure to detect a leak. Leaking IV lines have been noted in
executions in other states. The induction of general anesthesia in the medical
context, and I helieve in the veterinary context, is always a “bedside procedure”,
it is never conducted by the administration of drugs in tubing in one room that
then is intended to travel into the body ofa person in another room.

Incorrect Insertion of the Catheter. If the catheter is not properly placed in a
vein, the thiopental will enter the tissue surrounding the vein but will not be
delivered to the central nervous system and will not render the inmate
unconscious, This condition, known as infiltration, occurs with regularity in the
clinical setting. Recognition of infiltration requires continued surveillance of the
IV site during the injection, and that surveillance should be performed so as to
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permit correlation between visual observation and tactile feedback fiom the
plunger of the syringe. One cannot reliably monitor for the presence of infillration
through a window from another room. There have been occasions where
departments of correction have failed to recognize infiltrations during execution.
In Oklahoma an infiltration in the catheter delivering the anesthetic thiopental was
reported {followed by condemned inmate convulsions). Another such occurrence
has been reported during the Florida execution of Angel Diaz. These occurrences
appear to have directly contributed to the condemned inmates’ conscious
experience of the execution process.

. Migration of the Catheter. Even if properly inserted, the catheter tip may move

or migrate, so that at the time of injection it is not within the vein. This would
result in Infiliration, and therefore a failure to deliver the drug to the inmate's
circulation and failure to render the inimate unconscious,

. Perforation or Rupture or Leakage of the Vein. During the inscrtion of the

catheter, the wall of the vein can be perforated or weakened, so that during the
injection some or all of the drug leaves the vein and enters the surrounding tissue.
The likelihood of rupture.occurring is increased if too much pressure is applied to
the plunger of the syringe during injection, because a high pressure Injection
results in a high velocity jet of drug in the vein that can penetrate or tear the
vessel wall. Recently, during the Clark execution, the personnel failed to
recognize that the condemned’s veins had “collapsed” until the inmate himself
notified them that the procedure had gone awry. '

Excessive Pressnre on the Syringe Plunger. Even without damage or
perforation of the vein during insertion of the catheter, excessive pressure on the
syringe plunger during injection can result in tearing, rupture, and leakage of the
vein due to the high velocity jet that exits the tip of the catheter. Should this
occur, the drug would not enter the circulation and would therefore fail to render
the inmate unconscious. The ODRC protocol provides no meaningful instructions
about the rate or speed of injections, meaning that there are no instructions to
prevent the lay executioners fiom pushing the syringe plungers in a manner that
injures the vein and causes failed delivery of some or alt of the thiopental dose.

Securing the Catheter. After insertion, catheters must be propetly secured by the
use of tape, adhesive material, or suture. Movement by the inmate, even if
restrained by straps, or traction on the IV tubing may result in the dislodging of
the catheter. '

. Failure to Properly Loosen or Remove the Tourniquet or position restraining

straps. A tourniquet is used tb assist in insertion of an IV catheter. Failure to
remove such tourniquets from the arm or leg afler placement of the IV catheter
will delay or inhibit the delivery of the drugs by the circulation lo the central
nervous system. This may cause & failure of the thiopental 1o render and maintain
the inmate in a state of unconsciousness..Restraining straps may act as tourniquets
and thereby impede or inhibit the delivery of drugs by the circulation to the




central nervous system. This may cause a failure of the thiopental to render and

. maintain the inmate in a state of unconsciousness. Even if the 1V is checked for
“free flow™ of the intravenous fluid prier to commencing injection, a small
movement within the restraints on the part of the inmate could compress the vein
and result in impaired delivery of the drug. It has been noted in at least one
gxecution by lethal injection that the straps hindered the flow of drugs. See
Editorial, Wimesses to a Botched Execution, ST. LoUts POST-DISPATCH, at 6B
(May 8, 1995). '

43,  These types of drug administration problems are not uncommon in the practice of
medicine. A number of medical publications detail exactly these types of administration issues. -
For example, the National Academy of Sciences Institute on Medicine has published the report
of the Committee on Identifying and Preventing Medication Errors, which details the rates of
drug preparation and administration errors in hospital setting and concludes “[e]rrors in the
administration of [V medications appear to be particularly prevalent.” PREVENTING MEDICATION
ERRORS: QUALITY CHASM SERIES 325-60 (Philip Aspden, Julie Wolcott, J. Lyle Bootman, Linda
R. Cronenwett, Eds. 2006); id. at 351. Likewise a recent study shows that “drug-related errots
occur in one out of five doses given to patients in hospitals.” See Bowdle, T. A, Drug
Administration Errors from the ASA [Am. Soc. Anesthesiologists] Closed Claims Project, 67(6)
ASA NEWSLETTER, 11-13 (2003). This study recognizes that neuromuscular blockers have been
administered to awake patients and to those who have had inadequate doses of general
anesthetic. Jd.

44  The ODRC documentation recognizes that contingencies need to be planned for,
however, it does not describe how any of the myriad contingencies that can and do arise during
the induction of general anesthesia would be detected and corrected during the conduct of a
lethal injection procedure,

45.  Inthe practice of medicine, preventing pain and/or death as a result of these common
drug administration problems is achieved by having persons in attendance who have the training
and skill to recognize problems when they oceur and the training and skill to avert the negative
consequences of the problems when they arise.

4, The Need for Adequate Training in Administering Anesthesia

46.  Because of these foreseeable problems in administering anesthesia, in Ohio and

‘elsewhere in the United States, the provision of anesthetic care is performed only by personnel
- with advanced training in the medical subspecialty of Anesthesiology. The establishment of a

surgical plane of anesthesia is a complex task which can only reliably be performed by
individuals who have completed the extensive requisite training to permit them to provide
anesthesia services, See Practice Advisory for Intraoperative Awareness and Brain Function
Monitoring, 104 Anesthesiology 847, 859 Appendix 1 (Apr. 2006) (recommending the use of
“multiple modalities to monitor depth of anesthesia’). If the individual providing anesthesia care
is inadequately trained er experienced, the risk of these complications is enormously increased.
The President of the American Socicty of Anesthesiologists, writing about lethal injection,
recently stated that “the only way to assure {a surgical plane of anesthesia] would be to have an
anesthesiologist prepare and administer the drugs, carefully observe the inmate angd !l pertinent



monitors, and finally to integrate all this information ™ Orin ¥. Guidry, M.D., Message from the
President: Observations Regarding Lethal Infection (June 30, 2006).

47. o Ohio and elsewhere in the United States, general anesthesia is administered by
physicians who have completed residency training in the specialty of Anesthesiology, and by
nurses who have undergone the requisite training to become Certificd Registered Nurse
Anesthetists (CRNAs). Physicians and nurses who have not completed the requisite training to
become anesthesiologists or CRNAS are not permitted to provide general anesthesia.

48.  In my opinion, individuals providing general anesthesia in the Ohio prison should not be
held to a different or lower standard thari is set forth for individuals providing general anesthesia
in any other setling in Ohio. Specifically, the individuals providing general anesthesia within
Ohjo’s prisons, should possess the experience and proficiency of anesthesiologists andfor
CRWMNAs. Conversely, a physician who is not an anesthesiologist or a nurse who is not a CRNA or
any person who lacks the requisite training and credentials should not be permitted to provide
general anesthesia within Ohio’s prisons {or anywhere clse in Ohio or the United States).

49.  There is no evidence, at this time, that any person on the ODRC's injection team has any
training in administering anesthesia, or, if personnel are given training, what that training might
be. This raises critical questions about the degree to which condemned inmates risk suffering
¢xcruciating pain during the lethal injection procedure. The great majority of nurses are not
trained in the use of ultrashort-acting barbiturates; indeed, this class of drugs is essentially only
used by a very select group of nurses who have obtained significant experience in intensive care
units and as nurse anesthetists, Very few EMTs arc trained or experienced in the use of
ultrashort-acting barbiturates and/or pancuronium. Of the three medical personnel who are
described as participating in lethal injection procedures in Ohio, 2 are EMTs and the medical
background of the third is unknown, There is no evidence that the third medical person has any
meaningful experience in the establishment, maintenance, and assessment of & surgical plane of
anesthesia. Based on my medical training and experience, and based upon my research of lethal
injection procedures and practices, inadequacies in these areas elevate the risk that the lethal
injection procedure will cause the condemned to suffer excruciating pain during the execution
process. Failure to require that the injection team have training equivalent fo that of an
anesthesiologist or a CRNA compounds the risk that inmates will suffer excruciating pain during
their executions. -

50.  Inaddition to apparently lacking the training necessary to perform a lethal injection, the
ODRC’s protocol imposes conditions that exacerbate the foreseeable risks of improper
anesthesia administration deseribed above, and fails to provide any procedures for dealing with
these risks. Perhaps most disturbingly, the protocol makes no mention of the need for effective
monitoring of the inmate’s condition or whether he is anesthetized and unconscious. After IV
lines are inserted and the execution begins, it appears that the injection team will be ina different
room from the prisoner, and thus will not have the ability to properly monitor the IV delivery
system and catheter sites as they would if they were at “the bedside”. Accepted medical practice,
however, dictates that trained personnel are physically situated so that they can monitor the IV
lines and the flow of anesthesia into the veins through visual and tactile observation and
examination. The apparent lack of any qualified personnel present in the chamber during the
execution thwarts the execution personnel from taking the standard and necessary measures to




" reasonably ensure that the thiopental is properly flowing into the inmate and that he is properly

anesthetized prior to the administration of the pancuronium bromide and potassium. In
recognition of this concern, other states have taken steps to place personnel with medical
backgrounds actually within the execution chamber for the purpose of properly monitoring the
1V delivery system during the injection process.

51.  In my opinion, having a properly equipped, trained, and credentialed individual ¢xamine
the inmate after the administration of the thiopental (but prior to, during, and after the
administration of pancuronium, uatil the prisoner is pronounced dead) to verity that the inmate is
completely unconscious would substantially mitigate the danger that the inmate will suffer
excruciating pain during his exccution. This is the standard of care, and in many states the law,
set forth for dogs and cats and other household pets when they are subjected to euthanasia by
potassium injection. Yet the ODRC protocol does not apparently provide for such verification
during the execution of humans.

52.  Indeed, it appears that departments of correction around the country are now agreeing
that some assessment of anesthetic depth is required to ensure a humane execution. As a result
of my participation in lethal injection litigations around the country [ have become aware that the
State of Indiana and the State of Florida now concede that some attempt at measuring or
assessing anesthetic depth should be performed. Additionally, in Missouri, a federal district
judge has ordered that an appropriately qualified person assess anesthetic depth. While Judge
Fogel in California has not, to my understanding, issued a final decision regarding the evidence
presented to him, it is clear from his written discussion of the case that he recognizes that the use
of drugs that cause great pain or suffering (such as pancuronium and potassium) places a
heightened burden on the execution team and the state to properly monitor and maintain
adequate anesthetic depth.

D. Establishing IV access

-53.  The first step in the lethal injection process is creating effective intravenous aceess for

drug delivery. The subsequent administration of the anesthetic drugs can onty be successful if IV
access is properly achieved, But the ODRC has put in place a protocol that exacerbates the risk
that IV access will not be adequately achieved. There have been problems in other states, most
notably the Diaz execution in Florida, wherein the personal professional gualifications of the
personnel providing [V access had not been subjected to adequate scrutiny. '

54.  Despite iis best attempts, ODRC has twice in recent years encountered extreme difficulty
in obtaining peripheral IV access. Unlike other states, Ohio does not appear too have a plan in
place to deal with the need for a cut-down or central line procedure. This is a glaring deficiency.
Further, it is unclear whether the personnel who are currently participating in lethal injection
procedures in Ohio have the necessary training and experience to perform central line placement
‘and cut-downs.

55. It is my opinion that, to reasonably minimize the risk of severe and unnecessary suffering
during the ODRC’s execution by lethal injection using the drugs thiopental, pancuronium, and
polassium, there must be: proper procedures that are clear and consistent; qualified personnel to
ensure that anesthesia has been achieved prior fo the administration of pancuronium bromide and




potassiwin chloride; qualified personne! lo select chemicals and dosages, set up and load the
syringes, insert the IV catheter, and perform the other tasks required by such procedures; and
adequale inspection and testing of the equipment and apparatus by qualified personnel. The
ODRC's procedures for implementing lethal injection, to the extent that they have been made
available, provide for none of the above.

1V.  Assessment of flte ODRC lethal injection protocol.

56.  Ovenall, evaluation of the proposed ODRC lethal injection procedures reveals several
problematic themes:

a. — The absence of qualified personnel to supervise the use of the high-risk drugs
pancuronium and potassium. Other states recognize their need to rely upon physicians to
oversee the administration of pancuronium and potassium. By contrast, Chio does not
provide for a physician or adequately trained person to be physically present at the
bedside to assess anesthetic depth when pancuronium and potassium are administered
and therefore cannot offer any protection.

b. —The use of pancuronium confers high risk of torturous death, which prevents the
detection by witnesses and execution personnel of inadequate anesthesia, and which is
speciously justified by a need to prevent witnesses seeing movement when no such steps
arc taken for electrocution and/or gas in Ohio or other states.

¢. — The absence of any articulated recognition that the establishment and maintenance of
a surgical plane of anesthesia is essential for the non-cruel completion of the exccution
procedure. There appear to be no provisions for the participation of persennel who are
capable of monitoring anesthetic depth, and there are no directives in the written protocol
that would instruct such personnel, if they were present, to actually undertake a
meaningfisl assessment of anesthetic depth. Further, the equipment that is necessary to
meaningfully assess anesthetic depth appears not to be present or to be deployed. Other
states, and courts, and committees, have tecognized that given the use of torture-causing
drugs such as pancuronium and potassium, it is essential that meaningful and effective
steps be in place to ensure that adequate anesthesia is established and maintained.

d. — TV access — as described above, there i no “back-up” plan for achieving IV access if
the IV team is unable to successfully place catheters within the veins of the arms. Other
states provide for such plans, and in this regard Ohio falls below the standards set by
other states when performing execution lethal injection.




VI. Conclosions,

Based on my research into methods of lethal injection used by various states and the
federal government, and based on my training and experience as a medical doctor specializing in
anesthesiology, it is my opinion stated to a reasonable degree of medical certainty that, given the
apparent absence of a central role for a properly trained professional in ODRC’s execution
procedure, the characteristics of the drugs or chemicals used, the failure to understand how the
drugs in question act in the body, the failure to properly account for foreseeable risks, the design
of n drug delivery system that exacerbates rather than ameliorates the risk, the ODRC has created
an execution protoco] that does little to nothing to assure they will reliability achieve humane
executions by lethal injection.

This declaration was, of necessity, prepared with limited information. It appears that the lethal
injection procedures provided to me are incomplete, as they do not describe how the injections
should be delivered. 1 reserve the right to revise my opinion if warranted by new information.

1 declare under the taws of the United States and under penalty of
perjury that the foregoing is true and correct.

DATED this 14" day of February, 2008. -

Mark J.S. Heath, M.D.
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Preﬁmiﬁary Allegations
1. This is an action based upon 42 U.S.C. § 1983, and Eighth Amendment of the
United States Constitution.
2. This court has jurisdiction to hear § 1983 claims pursuant to 28 U.S.C. § 1331

3. Plaintiff was a citizen of Lucas County, Ohio.




10.

1t.

All events giving rilse to this ¢Jaim occurred in took place in Lucasville, OH, at
the Southemn Chio Correctional Facility, The defendants performed all conduct in
question under color of law.

General Allegations
Joseph Clark was sentenced to death by lethal injection for the 1984 murder of
David Manning.
Prior to his arrest, Mr. Clark had been a Iong-timc intravenous drug user.
The Ohio Department of Rehabilitation and Corrections (ODRC) is responsible
for carrying out all executions. ODRC chooses a penal institution at which
executions are to be carried out, and the warden or deputy warden of that facility
is responsible for ¢carrying out those executions.
The execution team consists of ODRC employees v;vith some medical technician
training.
Ohio’s execution protocol gives the warden discretion to allow the attendance of
“such number of physicians of the institution.,.and medical personnel as the
Warden or Acting Warden thinks necessary.” |
Pursuant to § 4(g) of Ohio’s execution protocol, the warden is required to “brief
key personnel...including medical and mental health, in order to allow intake
information to be obtained”.
Sectioﬁ 5(a) of Ohio’s execution protocol requires that “prior to the execution and
upon arrival at the institution, a medical review of the inmate shal] be conducted
to establish any unique factors which may impact the manner in which the

execution team carries out the execution.”




12. Upon information and belief, fhe. warden did not request the attendance of any
physicians or medical personnel to advise or assist the execution team in case
difficulties arose in carrying out Mr. Clark’s execution.

13. Upon information and belief, the warden did not hold a briefing of execution team
members to gather intake information for Mr, Clark’s execution.

14. Upon information and belief, ODRC officials failed to carry out the pre-execution
medical review required by the execution pratocol.

15, Mr. Clark’s execution took place on Maj! 02, 2006 at the Southern Ohio
Correctional Facility in Lucasville, Ohio.

16. During the execution, Mr. Clark climbed up on the gurney himseif, offering no
resistance to the procedure.

17, For 25 mimnies prior to the beginning of Mr, Clark's exécuﬁon, the execution
team attempsed to place shunts in both of his arms. Mr. Clark's veins were
difficult to IV due to scar tissue built up over years of drug use.

18. In a break with normal procedure, the execution team proceeded with heparin
lock in only one of Mr, Clark’s arms.

19. Like other lethal injection states, Chio employs three drugs in the excc_ution
procedure,

20. According to an execution log provided by the Ohio Depattment of Corrections,
Mr. Clark received syringes ‘one’ and ‘two’ containing Thiopental Sodium and
the first saline TV flush. This first series of injections was completed by 10:37AM.

21. The first execution attempt fajled, probably due to a collapsed vein,




22. The execution team discovered the problem when Mr. Clark lifted his head from

23,

24,

25,

26,

27.

28,

29.

30.

the gurney and repeatedly stated, "It don't work”.

Mr. Clark also asked members of the execution team if any alterpate means of
administering a lethal dose were availabie..

After tﬁe failed first attempt, the execution team contacted the Chio attorney
general’s office, and also the governor’s office, for instructions oa how to
proceed.

The execution team closed a curtain between the execution chamber and the
witness room, Terry Collins, Ohio Departrnent of Rehabilitation and Correction
Director, ordered the curtain ¢losed to "reduce pressure on the execution team”.
Aftempts by the execution team to find a good vein took almost 1/2 bour.

While the execution team attempted to ﬁnd a good vein, witnesses could hear Mr.
Clark's groans from behind the curtain.,

Once the execﬁtion tearn was able to find a usable vein, all eight syringes of
chemicals were administered as prescribed by the lethal injection protocol. This
series of injections included a repeat of the two sodium thiopental injections and
saline flush administered during the first attempt.

Mr. Clark was pronounced dead at 11:26 AM.

An autopsy of Mr. Clark’s body confirms the problematic nature of Mr. Clark’s
execution. Specifically, the presence of 19 needle puncture wounds is indicative
of techuical difficulties the execution team encountered during this execution.

process.




31. The autopsy of Mr. Clark also revealed evidence (intensive redness of skin and
local tissues) indicating paravenous injection of the lethal injection drugs.

32. Properly carried out, an execution by lethal injection normally takes less than 10
minutes.

33. At 86 minutes, Mr. Clark’s execution was the 2nd longest lethal injection in
American history.

COUNT ONE:
Violation of Civil Rights under 42 U.S.C. § 1983

34, Plaintiff re-alleges paxagra.phs 1-33.

35. A successful lethal injection necessarily depends on the lethal chemicals entering
the body of the inmate ina predictable, timely fashion.

36. In past exzcutions by lethal injection, inmates with scarred or otherwise
inaccessible veins bave suffered through lengthy, sometimes excruciatingly
painful, lethal injection procedures.

37. Because Mr, Clark was an intravenous drug user, there was a substantial risk that
the condition of Mr. Clark’s veins would not provide adequate access for the
lethal injection chemicals.

38. Due to the accessibility problems with Mr. Clark’s veins, additional medical
measures were required to ensure that Mr. Clark’s execution would be reasonably
quick and humane, as required by Ohio Revised Code § 2949.22(C) and the

“Cruel and Unusual Punishments” clause of the Eighth Amendment.




3%. On information and belief, Defendants failed to examine Mr. Clark for potential
medical difficulties prior to carrying out his execution as required by Ohio’s
execution protocol.

40. In addition, Defendants lacked adequate training and equipment to ‘qu.ickly and
effectively manage Mr. Clark’s problematic exccution once the execution was

underway.

41, As a result of Defendants’ deliberate indifference to the substantial dsk of a
problematic execution, Mr. Clark needlessiy suffered humiliation, pain and
suffering, and emotional distress. The excessive suffering inflicted on Mr. Clark

- was entirely preventable, and served no legitimate penological purpose.

Wherefore, Plaintiff Joseph Clark dernands of Defendants jointly and severally in
their individual capacities compensatory damages in the amount of $150,000. Plaintiff
also demands such other and further relief, both in law and in equ'ity-. as the court deems
just,

JURY DEMAND

Plaintiff demands a jury for all issues properly tried to a jury.

Respectfully submitted,

;' e J ng

"__z_
Alan S. Konop
Attorney for Plaintiff
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STATE OF OHIO Execution
‘ NUMBER: 01-COM-11
RULE/CODE REFERENCE: SUPERCEDES: -
ORC 2049.22 ' 01-COM-14 dated 01/08/2004
RELATED ACA STANDARDS: EFFECTIVE DATE:
July 10, 2006

DEPARTMENT OF REHABILITATION
AND CORRECTION RELATED AUDIT STANDARDS: APPROVED:

e

L AUTHORITY

This palicy is issued in compliance with Ohio Revised Code 5120.01 which delegates to
the Director of the Ohio Department of Rebabilitation and Correction the authority to
manage and dircct the total operations of the Depastment and to establish such rules and
regulations as the Director prescribes.

IL  PURPOSE

The purpose of this policy is to establish guidelines for catrying out a court-ordered
sentence of death.

ML APFLICABILITY

This policy applies to all individoals involved in cairying out a court-ordered death
sentence in accordance with all applicable policies, administrative 1ggulations and
statutes.

As used in this policy, the following will apply:

Execution Team: A team consisting of no less than twelve (12) members, designated by
the Warden of the Southern Ohio Cotrectional Facility (SOCF). Their duties also include
preparation and testing of equipment and catrying out pre- and post-execution activities.

Critical Tneident Debricfing Team: A group selected by the SOCF Warden available to 7

assist any persons involved in the execution process. A psychological debriefing process
is available via DRC clinical staff’ and others to recognize stressors associated with
executions and to work through thers with affected staff as follows:

Worker’s own experiences of the execuntion Including reactions and pereeptions
* Review any negative aspects and feelings.

DRC 1381
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Review any positive aspects and feelings.

Relationships with workers and/or family.

Empathy (sharing) with others.

Disengagement from execution experience.

Integration of this experience into the professional work role for a positive firture

contribution to the overall team effort.

* = » 8 »

Stay: A court-ordered suspension or posiponement of 2 legal execution. -

Lethal Injection: The form of execution whereby & continuous intravenous injection of a
serigs of drugs in sufficient dosages is administered to cause death.

Reprieve: The postponement of an execution.

POLICY

Tt is the policy of the Ohio Department of Rehabilitation and Correction to carry out the
death penalty as directed by Ohic Coutts of Law. All execntion processes shall be
performed in a professional, humane, sensitive and dignified manmner

1t is the responsibility of the Director to designate a penal institution where death
sentences shall be executed. The Warden of that facility, or Deputy Warden in the
absence of the Warden, is responsible for camrying out the death sentence on the date
established by the Ohio Supreme Court,

EDU

A. General Guidelines

1. All offenders sentenced to death by & court of Jaw will be transported to &
reception center within the Ohio Department of Rehabilitation and Correction for
initial processing. Upon completion of the reception process the offender will
immediately be transferred to the designated institution: Mansfield Correctional
Institution (MANCI) or Ohio State Penitentiary (OSP) for male offenders or Ohio
Reformatory for Women (ORW) for female offenders.

2. All cout-ordered executions shasll be caried out af the Southern Ohio
Correctional Facility (SOCF) at 10:00 a.m. on the scheduled execution date.

3. Unless otherwise designated by the Director or designee, the condemned inmate
will remain on death row until transferred to the Death House at SOCF for

scheduled execution.

4. The Ohio Supreme Court shall designate the date of execution  Upon receipt of
scheduled execution date, the Warden of the instituiion housing the inmate shall
notify the Director and the SOCF Warden. '

i

[ %]
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5. Attendance at the execution is governed by the Ohio Revised Code, section
2949.25 and includes:

*

The Warden o1 Acting Warden of the institution where the execution i3 fo be
conducted, and such number of cortection officers or other persons as the
‘Warden or Acting Warden thinks necessaty to carry out the death sentence.
The Sheriff of the county in which the prisoner was tried and convicted.

The Director of the Depariment of Rehabilitation and Correction. or his
degignee and any other person selected by the Director or his designee to
ensure that the death sentence is carried out,

Such number of physicians of the institution where the exccution is to be
conducted end medical personne] as the Warden or Acting Warden thinks
necessary.

The prisoner may select one of the following persons: & DRC chaplam,
minister-ofrecord, clergy, rabbi, priest, imam, or regularly ordained,
accredited, or licensed minister of an established and legally cognizable
church, denomination ot seot, subject to the approval of the Warden.

Three persons designated by the prisoner who are not confined in any state
institution subject to the approva! of the Warden or Acting Warden based on
security considerations.

Three persons Jesigbated by the immediate family of the victim, subject to the
approval of the Warden or Acting Warden based on secunity considerations,
as detailed in Department Policy 03-OVS.06, Victim Involvement in thc
Execution Process.

Representatives of the news media ag the Director or his designee anthorizes
which shall include at least one representative of the following: a newspapet;
a television station; and a radio station.

6. The SOCF Warden shell establish procedures for conducling executions
consistent with all applicable laws, administzative codes snd DRC policies. This
will include the establishment of 2 communication system between the

» Governor’s Office and the SOCF Command Center.

a

DRC 1362

Primary communications will be via a telephene line opened directly to the
SOCF Comand Center from the execution chamber. This fine will be tested
one (1) hour prior to the schednled execution. Other than testing, this line will
Temain open.

Secondary comununications will be via cellular telephone.

In the event that both the primary and secondary communications are
inoperable, the execution will be delayed until communications are
established.

Puklic Records Response 8 7 06 1z
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B. Execution Procedues

1.

Approximately thitty (30} days prior to the scheduled execution date:

a The MANCI, OSP or ORW Warden will notify the Director by memo, with
copies going to the Regiomal Director, DRC Chief Counsel, Assistant
Director, APA, Ohio State Highway Patrol (Portsmouth and J ackson), and the
Office of Viclim Services.

b. The SOCEF Execution Team will begin conducting training sessions no less
than once per week until the scheduled date of execution.

Approzimately seven (7) days prior to the execution:

a. The MANCI, OSP or ORW Warden will have the Execution Informsation
_ Release (DRC 1808) completed by the condemmed prisoner. This information
will verify information on the condemned prisoner, visitors, witnesses,
spiritual advisor, attorney, 1equested witness, propetty, and funeral
arrangements.

b. The names ofofficial witnesses/media witnesses will be supplied to the SOCF
Warden, as outlinned in thig Policy, _

¢. The names and relationships of the victim's witnesses will be supplied to the
. SOCF Wasden.

. Approgimately twenty-four (24) hours prior to the scheduled execution:

a. The condemned prisoner will be transferred from Death Row and housed in
the Death House at SOCF The condemned inmate will be constantly
monitored by at least three (3) members of the execution team. A log will be
maintained inchiding, but not lmited fo, visiters, movement, mood changes,
meals sesved, showers, telephone calls, etc

b. The SOCF staff psycholopist will interview the prisoner periedically and
submit progress reports to the Warden. All inmate files shall be maintained in
"the Warden's office at SOCE.

¢ The Warden will establish a line of commmnication with DRC legal staff and
the Atlorney General’s Office for notice of case status and/or other significant
legal changes.

The following events will take place upon atrival at the Death Honse:

a. Once the condemned inmate is 2t SOCF, the Death House will be testricted to

the following:

Fublic Reccords Response 2:7 06 13
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Director and/or designes(s)
Warden
Chief Public Information Officer(s)
Imstitotion Deputy Warden
Administeative Assistant to the Warden
Chaptlain
Physician
Chief of Security
Maintenance Supetintendent
Asiy othar person as deemed necessary by the Warden.

Every possible effort shall be made to argicipate and plan for foreseeable diffioulties -
in establishing and maintaining the intravenous {IV) lines The condemned prisoner
shall be evaluated by appropriately trained staff on the day of arrival at the institution,
io evalvate the prisoner’s veins and plan for the inseition of the IV lines. This
evaluation shall include a “hands-on” examination as well az a review of the medical
chart. Ataminimum, the itumate shall be gvaluated upon arvival, later that ecvening at
a time to be defermined by the warden, and on the following moming prior to nine
a.m. Potential problems shall be noted and diseussed, und potential solations
considered, in advance of the execution.

SOCF chaplains will meke periodic visits to the condemned prisoner, if requested by
the intmate.

The Deputy Warden of Operations will assign security persomnel to staff
entrances, checkpoints and to assist the Ohio State Highway Patrol (OSHP),

The Execution Team Leader will ensure that the prisoner’s property is
inventoried in fromt of the prisomer. The condemmed prisoner will have
previously, per paragraph 2, specified who is fo receive his or her personal
eficcts,

The condemmned prisoner will, pBI'.paIBgl‘aph 2, specify in wiiting his/her
request for funeral arrangements. '

The Execution Team Leader will ask the condemmed inmate to identify his or
her last special meal reqiiest. The last meal will be served at apprﬁxlmate]y
4:00 p m. the day ptior to the scheduled execution.

The condemned prizsoner will be allowed contact visits With family, fijends
and/or private clergy, as approved by the Warden, between the hours of 4:30
pr and 7:30 pm. on the day prior to the scheduled execution Cell front
visits will be peimitted between the hours of 6:30 am. and 8:00 am. on the
day of the scheduled execution, The attomey and spiritual advisor may
continne to visit with the condemnued until 8:45 a.m.

Fublic Records Response 8 706 14
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.

a.

All communication equipment will be tested, including primary and
secondary commmumnication with the Governor’s Office

Key personnel will be briefed by the Warden, including medical and mentai
health, in order to allow intake information to be obtained.

The Warden will receive updates from seoutity personnel and the OSHP on
crowd control, demonstrotions, pickets, ete.

The Chief of Secwity will brief the Warden on the level of tension within the
remainder of the prison population.

. The Warden will relay any out of the ordinary activity to the South Regional

Director.

The Execution Team will continmue to duillfrehearse.

5 'These procedwes shall be followed concerning the medications used in the execution,

Upon notification to the Warden of a firm exccution date, a person qualified under
Ohio law to administer medications shall order a quantity of the followinpg drugs in a

fimely manner from the institutlon’s licensed phbarmacist: thiopental sodium,

pancuronium bromide and potassium chioride. A sufficient guantity shall be ordered
as a contingency against the contamination or other inadvertent loss of any of the
drugs.

Prior to the execution and upon amival of the inmate at the institution, a medical
review of the inmate shall be conducted to establish any unique factors which may
impact the manner in which the execution team catries out the execution. This
evaluation shall include a “hands-on™ examination as well as a review of the medical
chart. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution.

On the day of the execution, the person qualified under Ohio law to
administer medications shall take possession of the drugs thiopental sodium,
pancuronium bromide and potassium chloride from the institution pharmacy,
and shall document possession of the drugs by signing a receipt orlog. The
person qualified imder Ohlo law to administer medications shall deliver the
diugs to the death house.

The person gualified under Ohlo law to administer medications shall, in the presence
of 2 witness, give possession of the dmgs to a person gualified to prepare intravenous
injections. This transfer shall be documented by a receipt signed by these thyee
parties. The person qualified under Ohio law to administer medications shall notify
the command center upon the delivery of drugs and the command center shall log the
time of delivery, the quantity, name and type of drugs delivered.

The diugs shall be prepared for injection by a person qualified under Ohio law to
administer and prepare drugs for intravenous injections. The preparation of the drugs

Fublic Records Response 8.7 08 18
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shall be monitored by a similaily qualified witness who shatl independently verify the
preparation and dosags of the drugs  When the drugs are prepared, the cotnmand
center shall be notified and the time of the preparation recorded. The command
center shall also record what drugs were prepated, the quantity, rame and dosage of

the prepared drugs.

d. The execution team shall make evety effort to establish IV sites in two locations, and
they shall take the amount of time necessary when pursuing this objective. This step
shall be accomplished in the holding cell, and the staff shall utilize heparin locks to
create the sites and keep them open. The team shall test the viability of the IV site
with a small amount of saline, to be flushed through the hepatin lock.

e. Once the inmate has been escotted to the chamber, & low-pressure saline drip shall be
connected to the TV sites,

f. The drogs shall be prepared as follows:!

i. Two grams of Thiopental Sodium prepared with 25 mg/ce concentration
for a total of 80cc which are placed in two syringes labeled “one” and
“two.”

ii 100 mg of Pancuronium Bromide is prepared with 2mg/m! concentration
for a tota] of 50cc which is placed into two 25ce syringes labeled “three”
and *“four” '

ifi. 100 milliequivalents of Potassium Chloride are prepared with 2 meg/ce
concentration for a total of 50ce. The preparation is placed in a sytinge
labeled “five”

g. The arm veins near the joint between the upper and lower arm will be utilized
as the preferiad site for the injection. Inthe event that the execution team is
unable to prepare the inmate’s veins at the preferred site to receive the
intravenous dose of drugs, a qualified medical person authorizerd to administer
intravenons drugs shall use an alternative site to deliver the diugs as they may
be authorized by law.

6. Approximately one (1) hour prior to the scheduled execution:

a. The prisoner will be permitied to take a shower and dress in the approptiate
clothing for the execution.

b. Official wimesses to the execution will report to the institation. The victim’s
witnesses will report to the Portsmouth Highway Patrol Post for escort to the
institution by designated SOCF personnel]

Depending upon the form and concentration of diugs delivered, it may be necessmjv to madify the preparation of
syringes. In the event of any modification for any reason, a qualified vitness shall review any modifications and the

command center shall be notified and any changes recorded.
DRC 1362
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7. Approximately fifteen (15) minutes priox to the scheduled execution:

a,

b.

The warden shall read the death warrant to the condemtied prisoner.

All authorized witness groups will be escorted to the death house separately by
designated staff.’ :

8. - Execution:

a,

The Warden and Execution Team will escort the condemned prisoner to the
execution chamber, place the condemned prisoner on the lethal injection bed,
secure the stiaps and insert the intravenous injection tubes.

The Warden will ask the condemned prisoner if he has any last words, If the
prisonier hag a Jast statement, he will be allowed to make it while the witiesses
are present in the adjacent viewing chambers, and are able 1o see him and hear
him via microphone. There will be no resiriction on the content of the
condemmed prisoner’s statement and no umreasonable restriction on the
duzation of the prisoner’s last statement.

Upon the Warden’s signal, the injections shell be administered in the order
described above by a parson gualified under Ohio law to administer
intravenous injections. The start and finish time of each synnge shall be
reported to the command center and recorded in a log. The low-pressute

gsaline drip shall be allowed to flush saline through the lines for at least sixty -

seconds between syringes two and three, between sysinges four and five, and
again after syringe five.

The execution team leader and the warden shall ohserve the inmate’s IV sites
for signs of infiltration throughout the time that the dwgs are being
administered to the inmate. In the event that both IV sites become
compromised, the team shali take such time as may be necessary to establish a
viable IV site.

Once the execution ¢ycle is completed, the curtaing will be drawn and the
designated persormel will examine the body and pranounce the prisoner dead.

The curtaing will be opened for the Warden to pronoutice the titne of death.
Witnesses will be escotted from the Death Houvse,

9, Post-Execution:

a.

b

The Warden, or his designee, will no’ufy the Director that the execution has
been carried out.

The Execution Team will remove the deccased from the execution bed, and
place him ot her on a guney.

Public Records ReSpence 8, 106 17
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¢. Disposition of the body will be in accordance with arrangements made prior
to the execution at the prisoner’s request.

d. The Warden will sign and return the death wastant to the court, indicating the
execution has been canrjed ouf.

10. Debriefing;

a. The Warden will ensure that critical incident debriefings are available for the
Execution Team and staff participants immediately following the execution.

b. The eritical incident debriefing team will conduct interview in accordance
with CTM guidelines,

ATTACHMENTS:

DRC 1808 Execution Information Release

DRC 1302
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STAT.E OF OHIO Execution
_ NUMBER: 01-COM-11
RUL’EfdonE REFERENCE: SUPERCEDES:
ORC 284022 01-COM-11 dated 07/10/06
RELATED ACA STANDARDS: EFFECTIVE DATE

Qctober 11, 2006

DEPARTMENT OF REHABILITATION | __. .
AND CORRECTION RELATED AUDIT STANDARDS; APPROVED:

”/wj

1  AUTHORITY

This policy is issued in compliance with Ohio Revised Code 5120.01 which delegates to
the Director of the Ohio Department of Rehabilitation and Cortéotion the ruthority to
manage and direct the total operations of the Department and to establish such 1ules and
regulations as the Director presctibes.

I PURPOSE

“The purpose of this policy is to %tabhsh guidelines for carrying out a court-ordered .
sentence of death,

II. APPLICABNJTY

This policy applies to all individuals involved in carrying out a comt-ordered death
sentence in accordance with all applicable policies, administrative regulaticms and
statutes.

IA'A p_g:m]TIONS _
As used in this policy, the following will apply:

Execition Team: A team consisting of no less than twelve (12) membets, designated by
the Warden of the Southern Ohio Conectional Facility (SOCF) and the Religious
Services Administiator.  Their duties also include preparation and testing of equipment
catrying out pre- and post-execution activities; end counseling with the inmate.

Critical Incident Debriefing Team: A gioup selected by the SOCF Warden, and
including the Religious Services Administrator available to assist any pessons involved in
the execntion process. A psychological debriefing process is available via DRC elinical
staff and ofhers 1o tecognize stressors associated with executions and to work through
them with affected staff as follows:

DRC 1361
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Worker’s own experiences of the execution including reactions and perceptions.
Review any negative aspects and feelings.

Review atiy positive aspects and feelings.

Relationships with workers and/or family.

Empathy (sharing) with othets.

Disengagement from execution experience.

integration of this experience info the professional work wle for a positive future
coitribution to the overall team effort.

« Exploring Religious Convictions and feelings.

Stay: A court-ordered suspansion or postponement of a legal execution.

Lethal Injection: The form of execution whereby a continuous intravenous injection of &
sexles of drugs in sufficient dosages is administered to cause death.

Reptieve: The postponerent of an exeoution.

POLICY

1t is the policy of the Ohio Depastinent of Rehabilitation and Cotrection to carry out the
death penalty as directed by Ohio Coutts of Law. All execution processes shall be
performed in a professional, humane, sensitive and dignlfied manner.

It is the rcaponsibility of the Difector to designate a penal institution where death
sentences shall be executed. The Warden of that facility, or Deputy Warden in the
absence of the Warden, is responsible for carrying out the death sentence on (he date
established by the Ohio Supreme Court.

PROCEDURES
A. Generai Guidelhes

1. All offendérs sentenced to death by a cowt of law will be transported to a
reception canter within the Ohlo Department of Rehabilitation and Correction for
initial processing. Upon completion of the teception process the offender will
immediately be transferred to the designated institution: Mansfield Correctional
Insfitution {MANCT) or Chio State Penitentiaty (OSP) for male offenders ar Ohio
Reformatory for Women (ORW) for female offenders.

2. All court-ordered eoxecutions shall be caried out at the Southern Ohio
Cortectional Facility (SOCF) at 10:00 e.m. on the scheduled executlon date.

3. Unless otherwise designated by the Director or designee, the condemned inmate
will remain on death row until iransferred to the Death Flouse at SOCF
schednled execution. '
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4. The Ohio Supreme Court shall designate the date of execution. Upon receipt of 2
scheduled execntion date, the Warden of the institution housing the inmate shall
notify the Director, the Religlous Services Administrator and the SOCF Warden,

5. Aftendance at the sxecution is govemed by the Ohio Revised Cods, section
2949.25 and includes;’

The Warden or Acting Warden of the institution where the execution is to be
conducted, and such number of correction officers or other persons as the

Warden or Acting Warden thinks necessary to carcy out the death sentence.
The Shexiff of the county in which the prisoner was tried and convicted,

The Director of the Department of Rehabilitation and Conection, or his
designes and any other person selected by the Director or his designee to
ensure that the death sentenoe is canied out.

Such number of physicians of the institution where the execution is to be
conducted and medical personnel as the Warden or Acting Warden thinks
necessary.

‘The prisoner may select one of the following peisons: the Religions Services
Administrator, niinister-of-record, olergy, rabbi, priest, imam, or regularly
ordained, accredited, or licensed minister of an established and legally
cognizable church, demomination or sect; subject to the approval of the
Warden.

Three persons designated by the prisoner who atre not confined in any state
institution subject to the approval of the Warden or Acting Warden based on
security considerations.

Three persons designated by the immediate family of the victim, suljeot to the
approval of the Warden or Acting Warden based on secutity considerations,
as detniled in Department Policy 03-OVS-06, Victim Involvement in the

"Execution Process.

" Representatives of the news media as the Divector or his designee authorizes

which shall include at icast one representative of the following: a newspaper;
a television station; and a radio station.

6. The SOCF Warden shall establish procedures for conducting executions
cansistent with all applicable laws, administrative codes and DRC policies. This
will inchede the establishment of a commmnication system between the
Govemor’s Office and the SOCF Command Center.

&.
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Primary communications will be via a telephone line opened ditectly to the
SOCF Command Center from the execution chamber, This line will be tested
one (1) hour ptlor 1o the scheduled execution. Other than testing, this line will
remain open. .

Secondaty communications will be via ceflular telephone.
In the event that both the primary and secondary communlcations arc

inoperable, the execution will be delayed until communications are
established.
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" B. Execution Procedures
1. Approximately thirty (30) days prior to the scheduled execution date:

a. The MANCE QSP or ORW Warden will notify the Director by memo, with

coples going to the Regiomal Director, DRC Chisf Counsel, Assistant
Diector, APA, Ohio State Highway Patrol (Portsmonth and Fackson), and the
Office of Victim Services.

. The SOCF Execution Team will begin conducting {raining sessions no less

than once per week until the scheduled date of execution.

. The Religious Setvice s Administiator (RSA) shall make contact with the

inmate to establish counseling and family contact information:

2. Approximately seven (7) days prier to the execution:

a. The MANCI, OSP or ORW Watden will have the Bxecution Information

Release (DRC 1808) completed by the condemned prisoner. This information
will verify information on the condemned prisoner, visitors, withesses,

spiritual advisor, attommoy, requesied wimess, property, and funeral

atrangemems.

. The names of official witnesses/media witnesses will be supplied to the SOCF

Warden, as outlined in this Policy.

SOCF Warden.

d, The RSA will provide family information fiom inmate to warden at SOCF
3. Approximately twenty-four (24) howss prior to the scheduled execution:

a. The 'dondernned prisonet will be transferred from Death Row and housed in

the Death House at SOCF. The condemned inmate will be constantly
monitored by at least three (3) members of the execution team. A log will be
meintained including, but not limited to, visitors, movement, mood changes,
meals served, showets, telephone calls, ete.

. The SOCF staff psychologist will interview the prisoner periodically and

submit progress reports to the Warden. All inmate files shall be maintained in
the Warden’s office at SOCF.

. The Warden will establish a line of corshunication with DRC legal stalf and

the Atterney General’s Office for notice of case states and/or other significant
legal changes.

. The names and rélationships of the victim’s witnesses will be supplied to the
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d The RSA_wﬂl provide counseling and spiritual support upless the inmate
requiests not to have contact. _

e. Beginning with his arrival at SQCF, the inmate will not be forced to meet with
non-staff visitors that he does not wish to see.

4. The foltowing evenis will take place upon atrival at the Death House:

a. Oopce the condemned inmate is at SOCF, the Death House will be restricted to
the following:

Director and/or designes(s)

Warden '

Chief Public liformation Officer(s)

Institution Deputy Warden

Administrative Assistant to the Warden

Chaplain

Physician

Chief of Security

Maintenance Supetintendent

Any other person as deemed necessary by the Warden.

b. Every possible effort shall be made to anticipate and plan for foreseeable difficultics
in establishing and maintaining the intravenous (IV) tines. The condemned prisoner
shall be evaluated by appropriately trained staff on the day of arival at the institution,
to evaluaie the prisoner’s veins and plan for the insertion of the IV lines. This
evaluation shall inclnde 2 “bands-on” examination as well as a review of the medical
chatt, At a minimum, the inmate shall be cvaluated upon arrival, later that evening st
a time to be determined by the warden, and on the following moming prior fo nine
a.i. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution.

c. SOCF chaplains will make petiodic visits to the condemned prisoner, if requested by
the inmate.

d. The Deputy Warden of Operations will assign secmity personhel to staff
enirances, checkpoints and fo assist the Ohio State Highway Patrol (OSHP).

¢. The Execution Team Leader will ensute that the prisoner’s property is
inventoried in fiont of the prisoner. The condemned prisoner will have
previously, per paragraph 2, specified who is 1o receive his or her petsonal
effects.

f. The condepaned  prisoner will, per pmagraph 2, specify in writing his/her
request for funeral arrangements.
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2 The Execntion Team Leader will agk the condemned inmate to identify his or
her last special meal request. The last meal will be served at approximately
4:00 p.m. the day prior to the scheduled execution.

h. The condemned prisoner will be allowed contact visits with family, fiiends
and/or private clergy, as approved by the Warden, between the hours of 4:30
pm. and 7:30 p, on the day prior to the scheduled execution. Cell front
visits will be permitted between the howrs of 6:30 a.m. and 8:00 am. on the
day of the scheduled execution. The attorney and spiritual advisor may
continue to visit with the condemned until 8:45 am.

All communication equipment will be tested, including primary and
secondary communication with the Governor’s Office.

[

j. Kay personnel will be briefed by the Warden, including medical and mental
health, in order to allow intake Information to be obiuined.

k., The Wardon will receivé updates from security personnel and the OSHP on
crowd control, demonstrations, pickets, ete.

1. The Chief of Security will brief the Warden on the level of tenslon within the
romainder of the prison population.

m. The Warden will relay any out of the ordinaty activity to the South Regional
Director.

n. The Execution Team will continue to drill/reheatse.

5. These procedures shall be followed conceming the medications used in the execution.

a. Upon notification 1o the Warden of a firm execution date, 4 person qualified wnder
Ohio law to administer medications shall order a quantity of the following drugs in &
timely manner from the institution’s licensed phanmacist: thiopental sodium,
paocuronivim bromide and potassium chloride. A sufficient quantity shall be ordered
as a contingency dgainst (be contamination or other inadvertent loss of any of the

drugs.

Prior to the execution and upon arvival of the inmate at the institution, a medical
review of the inmate shall be conduoted to establish any unlque factors which may
impact the manner in which the execution team carvies out the execution. This
evaluntion shall include a “hands-on* exarmination as well as 2 review of the medical
chart. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution.

b. Onthe day of the execution, the person qualified under Ohio law to
administer medications shall take possession of the drugs thiopental sodjum,
pancuronium bromide and potassium chloridé fiom the institution pharmacy,
and shall document possession of the diugs by signipg a receipt o1 log. The
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person qualified under Ohio law to administer medications shall deliver the
diugs to the death house.

The person qualified under Ohio law to administer medications shail, in the presence
of a witness, give possession of the drugs to a person qualified to prepare intravenous
injections. This transfer shall be documenied by a receipt signed by these three
patties. The person qualified nnder Ohio law te administer medications shall notify
the command center upon the delivery of drugs and the command center shall log the
time of delivery, the quantity, name and type of drugs delivered.

¢. The drugg shall be prepared for injection by a person qualifled unde: Ohio law to
administer and prepare drugs for infravenous injections. The preparation of the drugs
shall be monitored by a similarly qualified witness who shall independently verify the
preparation and dosagé of the drugs. When the drags are prepaved, the command
center shall be notified and the time of the preparation recorded. The command
center shall also racord what drugs were prepared, the quantity, name and dosage of
the prepared drugs. '

d. The execution team shall make every effott to ¢stablish IV sites in two locations, and
they shall take the amount of time necessary when pursuing this objective. This step
shali be accomplished in the holding cell, and the staff shall utilize heparin locks to
create the sites and keep them open. The teamn shafl test the viability of the IV site
with a small amount of saline, to be flushed through the heparin lock.

. Onge the inmate hag been gscorted to the chamber, a low-pressure saline diip shall be
connected to the 1V siies.

f. The drugs shalt be prepared as follows:!

-

i. Two grams of Thiopenial Sodium prepared with 25 mg/ce concentration
for a total of 80cc which are placed in two syringes labeled “one® and
“two:’ -

il. 100 mg of Pancuronium Bromide is prepared with 2mg/ml concentration
for a total of 50cc which is placed into two 25¢c syringes labeled “three™
and “four”

i iii. 100 milliequivalents of Potassium Cliloride are prepared with 2 meg/ee
concentration for a total of 50cc. The preparation is placed in a syringe
inbeled “five.”

g. The s veins near the joint between the upper and lower arm will be utilized
as the preferred site for the injection. In the event that the execution team is
* unable to prepare the inmate’s voins at the preferred site to receive the

Depending upon the form and congentration of diugs defivered, it may be necessary to modify the preparation of
sysinges. Int the event of auy modification fot any reason, a qualified witness sholl review any maodifications and the .

command center shall be notified and any changes recordsd.
DRG 1362 '
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intravenous dose of drugs, a qualified medical person authorized to administer
intravenous dmgs shall use an alternative site to deliver the drugs as they may
be avthorized by law.

6. Approximately one (1) howr priorto the scheduled execution:

a. The prisoner will be permitted to take a Shower and dress in the approptiate

clothing for the execution.

Official witnesses fo the execution will report to the institution. The victim’s
witnesses will report to the Portsmouth Highwsy Patrol Post for sscort to the
institution by designated SOCF petsonnel.

The RSA will be present to counsel and provide spiritual support to the
{nrmate and staff.

7. Approximataly fifteen (15) minutes prior to the scheduled execution:

a. The warden shall read the death warrant to the condemned p isoner

b. All authorized witness groups will be escorted to the death house separately by

designated staff.

8. Execution:

a.

The Warden and Execution Team will escort the condemned prisoner to the
execution chambet, place the condemned prisaner on the lethal injection bed,
secure the straps and insert the intravenous injection tubes.

The Warden will ask the condemned prisoner if he has any last words. If the
prisoner has a tast statement, he wiil be allowed to make it while the witnesses
are present in the adiacent viewing chambers, apd are able to see him and hear
him via microphone. There will be no restiiction on the content of the
condemned prisonet’s statement and no unreasonable reshiction on the
duration of the ptisoner’s last statement.

Upon the Warden’s signal, the injections shall be administered in the order
described above by a person qualified under Ohlo law to administer
intravenons injections. The start end finish time of each syringe shall be
reported to the command center and recorded in & fog. The low-pressure
saline drip shall be allowed to flush saline through the lines for at least sixty
seconds between syringes two and three, between syringes four and five, and
again after syringe five.

The execution teum leader and the warden shall observe the inmate’s TV sites

for signs of infiltration throughout the time that the drugs are being
administered to the inmate. In the event that both IV sites hecome

T ipmepmn
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compromised, the team shall take such tinee as may be necessary to establish a
viable {V site.

e. The RSA or the inmate’s Spititual Advisor will anoint the body of the fomate
if requested by the intate, '

" The RSA will coordinate the burial of the inrmate's body with local chaplains
if the inmate’s family does not want the body .

9, Post-Exeoution:

2. ‘The Warden, or his designee, will notify the Director that the execution hag
been carried out.

b. The Execution Team will temove the deceased from the execution hed, and
place him or her on a gumney.

¢ Disposition of the body will be in agvordance with arangements made prior
to the execution at the prisoner’s request. '

d. The Warden will sign and returh the death warrant to the coutt, indicdting the
execution has been cartied out.

. 10. Debriefing:

g The Warden will ensure thet critical incident debriefings are uvailable for the
Execntion Team and staff paiticipants immediately following the execution.

b. The critical incident debrisfing team will conduct intervisw in aceordance
with CIM guidelines. '

¢. The RSA will be avallable for debriefing for the staff and the family of the
Inmate

ATTACHMENTS:

_DRC 1808 Execution Information Release

DREG 1382




IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA.

ATLANTA DIVISION
)
JACK E. ALDERMAN, )
)
Plaintiff, )
)
)
V. ) Civil Action No.
) 1:07-CV-1474-BBM
JAMES E. DONALD, in his capacityas )
Commissioner of the Georgia Department )
of Corrections; HILTON HALL, )
in his capacity as Warden, Georgia )
Diagnostic and Classification Prison; )
DOES 1-50, UNKNOWN )
EXECUTIONERS, in their capacities )
as employees and/or agents of the )
Georgia Department of Corrections. )
| )
Defendants. )

DECLARATION ROBERT K. LOWE, ESQ. REGARDING
- THE EXECUTION OF CHRISTOPHER NEWTON

I, Robert K. Lowe, Esq., declare that:

. My name is Robert K. Lowe, and I have been a licensed Ohio
attorney since 2000, 1 currently serve as an Assistant State Public Defender for
the Office of the Ohio Public Defender in the death penalty section, and I have

held that position since July 2001.




2. During my tenure as Assistant State Public Defender, my office
has continually represented Christopher Newton during his direct appeal to the
Ohio Supreme Court. It was in my capacity as Mr. Néwton’s counsel that I
| witnessed his execution on May 24, 2007 at the Southem Ohio Correctional
Facility.

3. As one of the witnesses, the following occurred for Mr. Newton’s
gxecution:

a. The media was taken into the death house (J-Block of

Southern Ohio Correctional Facility) about 8-10 minates before 10:00

. am. |
b.  The vi-ctim’s witnesses, three prosecutors from Richland
County, were taken into the death house about 5 minutes before 10:00

a.m.

c.  Mr. Newton’s witnesses, including myself were taken into
the death house about 2 minutes before 10:00 a.m.' )

d.  All witnesses were in place and seated at about 10:01 a.m.

e. At 10:03 am. the video prompter came on and the “medical
team” started to put the locks into Mr. Newton’s arms. There was at least
one person on each side. Mr. Newton was in the holding cell on a bed.

f. The lock was inserted and taped down on the left arm. This

was achieved on the third or fourth attempt, after 22 minutes. An 1V line

2 MY 8353692.1




was attached to Mr. Newton to keep the vein open. The IV bag hung

over his head (could not see what it was attached to).

g.  As for the right arm, it took approxirﬁately an hour and
fifteen minutes to insert the lock.

h.  Atapproximately 10:35 a.m. I asked if Greg Trout was in
the area and asked to speak with him or Mr. Newton due to the length of
time finding a vein. I was not permitted to speak to Mr. Newton.
However, a few minutes later, I was asked to leave the witness area to
talk with Greg Trout, Mr. Trout informed me that there was no time
table to find a vein'and that the “team” was told to take their time to find
a viable vein. Iiﬁquiréd about cutting down and was informed that they
had not even come close to thinking that that was required.

. At 10:40 a.m. the “medical team” did look at the right leg as
an option fo access a vein, no “pricks” were; atternpted in the leg. Aftera
couple of minutes looking, the “medical team” went “t;ack to the'ri ght
arTTL.

j. At 10:48 a.m. the “medical team” started looking at the right
arm and right leg. |

k. At 10:57 am. the “medical team” left. They returned at

11:00 a.m. with a new tray of medical items.

NY A §556921
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1 At 11:05 am. Mr. Newton got up and left the view of the
video prompter. I was pulled out of the wimess area and Greg Trout
informed me that Mr. Newton asked and was permitted to use the -

resiroom due to the bag of fluids being pumped into Mr. Newton to keep

the left vein open.

m. After Mr. Newton went to the restroorﬁ, the “team” searched
for a vein while he sat on the bed. At 11:22 a.m. Mr. Newton laid back
down on his bed. After searching for a vein for a short p.;:riod of time,
Mr. Newton laid there with the “team’; just looking at Mr. Newton.

n.  Atabout 11:30 a.m. I was pulled out of the witness room
again, I was told that they had found a second vem but it was nunning
really slow — but minning continuously. They were going to mﬁve M.
Newton slowly info the chamber and proceed with the execution. I was
informed that if there was failure, that the curtain _Woulci be closed and
Mr. Newton moved onto a gurney and taken back to -tile holdiné ceil in
order to search for a vein under the camera with the video prompter
turmed back on.

0. At about 1 1:33“a.m., Mr, Newton walked into the execution
chamber. He was strapped onto the execution table at 11:34 am. One of
the guards (grey shirt) who was strapping Mr. Newton's left arm had

shaky hands.

4 NY A 835692 1




p. At 11:36 am, Mr. Newton was given his opportunity to
make a statement. Warden Voorhies stood to Mr. Newton's right with a
white shirt guard (head of the execution team—introduced himself as that
during Wedncsday’s visit) at Mr, Newton’s head. These two remained in

the execution chamber during the execution.

q. For several minutes after his statement, Mr. Newton was still
talking and laughing with the guard and Warden Voorhies.

r.  After Mr. Newton stopped taiking, there was a short ﬁimc
period and then movement was observed. Atone point, the puard looked
at Warden Voorhies with a bewildered or confused look. Mr, Newton’s

chest/stomach moved about 8-10 times and hig chin was moving in jittery

~ Tnanet.

5. At 11:45 a.m. Mr. Newton’s chest made one movement.
t, The curtain was drawn at 11:51 a.m.

u.  The curtain was re-opened and death was pronounced at

£1:33 am.

v, The witnesses were escorted out of the death house with the
media first, then Mr. Newton’s witnesses, and then the victim’s

witnesses.

I declare under penalty of perjury that the foregoing is true and correct,

NYA 8336921
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Dated: August 15, 2007

o e —

Robert K. Lowe, Esquire

o NY A 3356921
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