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In the Supreme Court of Ohio

State of Oliio,

Plaintiff-Appellec,

-vs-

Marvellous Keene,

Defendant-Appellant.

Case No.: I) ^

This is a Capital Case.

Appellant Marvellous Keene's Opposition to the
State's Motion to Set an Execution Date

The State of Ohio violates the United States Constitution, the Ohio Constitution, and the

Ohio Revised Code each time it executes a condemned inmate. The only court that has considered

the merits of Oliio's lethal injection protocol found that the protocol creates an unnecessary and

arbitrary risk that the condemned will experience an agonizing death, in violation of constitutional

and statutory obligations that executions be quick and painless. This Court cannot allow Marvellous

Keene's execution to proceed under a protocol that violates the Ohio Revised Code and the United

States and Ohio Constitutions.

Therefore, Marvellous Keene moves this Court to deny the State's request to set an

execution date in his case.

Respectfully submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

By: ^^ ^^-

Coun1 ofl Rnrd

Kelly L. Schneidcx - 0066394
Supervisor, Death Penalty Division

Rachel Troutman - 0076741
By?
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Assistant State Public Defender

Office of the Ohio Public Defender
8 h.ast Long Street, 11th Floor
Columbus, Ohio 43215-2998
(614)466-5394
(614)644-0708 (FAX)
Counsel for Appellant

Memorandum in Support

1. Ohio's lethal injection protocol does not comport with the Ohio Revised Code

Marvellous Keene's opposition to the State's request to set an execution date relies in paxt

on the June 10, 2008 judgment entry issued in State v. Rivera, Case No. 04CR065940 (Lorain C.P.)

(Ex. A). After a tcvo-day evidentiary hearing, the Rivera Court made several key findings with

respect to Ohio's lethal injection pxotocoL•

•Pancuronium bromide, the second drug used by Ohio, prevents the condemned
from breathing, moving, or communicating, while "it does not affect our ability to
think, or to feel, or to hear, or anything, any of our senses, or any of our intellectual
processes, or consciousness. So a person who's given pancuronium ... would be wide
awake, and - - but looking at them, you would - they would look like they were
peacefully asleep:..But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one's breath. And they wouldn't be able to draw a
breath, and they would suffocate. (Heath, Tr. 72)"

•"Pancuronium also would kill a person, but again, it would be excruciating. I
wouldn't really call it painful, because I don't think being unable to breathe exactly
causes pain. When we hold our breath it's clearly agonizing, but I wouldn't use the
word `pain' to describe that. But clearly, an agonizing death would occur. (Heath,
Tr. 75)"

•"The second drug in the lethal injection protocol with properties which cause pain
is potassium chloride. The reason is that before stopping the heart, `it gets in contact
with nerve fibers, it activates the nerve fibers to the maximal extent possible, and so
it will activate pain fibers to the maximal extent that they can be activated. And so
concentrated potassium causes cxcruciating pain in the veins as it travels up the arms
and through the chest.' (Heath, Tr. 73)"

•"Based upon the foregoing, and upon the agreement of the expert witnesses
presentcd by each party, the court finds that pancuronium bromide and potassium
chloride will cause an agonizing or an excniciatingly painful dcath, if the condemned
pcrson is not sufficiently anesthetized by the delivery of an adequate dosage of
sodium thiopental."
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•"The experts testifying for each party agreed, and the court finds that mistakes are
made in the delivery of anesthesia, even in the clinical setting, resulting in
approximately 30,000 patients per year regaining consciousness during surgery, a
circumstance which, due to the use of paralytic dnigs, is not perceptible uintil the
procedure is completed." The potential for error is "not quantifiable and hence, is

not predictable."

•"Circumstantial evidence exists that some condemned prisoners have suffered a
painful death, due to a flawed injection; however, the occurrence of suffering cannot
be known, as post-execution debriefing of the condemned person is not possible.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 2-4 (Lorain C.P. June 10, 2008) (Ex. A).

Those combined fmdings led the Rivera Court to determine that Ohio's lethal injection

protocol violated the Ohio Revised Code and the Constitution:

*The court holds that the use of two drugs in the lethal injection protocol
(pancuronium bromide and potassium chloride) creates an unnecessary and arbitrary
risk that the condemned will experience an agonizing and painful death. Thus, the
right of the accused to the expectation and suffering of a painless death, as mandated
by R.C. 2949.22(A), is "arbitrarily abrogated."

•Thus, because the Ohio lethal injection protocol includes two drugs (pancuronium
bromide and potassium chloride, which are not necessary to cause death and which
create an unnecessary risk of causing an agonizing or excruciatingly painful death, the
inclusion of these drugs in the lethal injection protocol is inconsistent with the intent
of the General Assembly in enacting R.C. 2949.22, and violates the duty of the
Department of Rehabilitation and Cotrection, mandated by R.C. 2949.22, to ensure
the statutory right of the condemned person to an cxecution without pain, and to

the expectancy that his execution cvil/ be painless.

Rivera, Case No. 04CR065940, Judgmcnt Entry at pp. 6, 7 (Ex. A).

The Rivera Court found that Baze v. Rees, - U.S. -, 128 S. Ct. 1520 (2008), did not

control this issue-Kentucky's statute does not include a requirement that executions be quick and

painless. Thus, aze's Eighth Amendment analysis does not preclude relief under Ohio's statutory

standard. Rivera, Case No. 04CR065940, Judgment Entry at p. 7 (Ex. A).
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II. Good cause exists to deny the State's request to set an execution date.

Keene is one of. twenty-one death row inmates who filed a complaint seeking a declaratory

judgment in the Franklin County Court of Common Pleas on September 18, 2008.' Plaintiffs assert

that Ohio's lethal injection protocol violates the General Assembly's statutory requirement of a

quick and painless method of execution under O.R.C. 52949.22. O.R.C. 5 2949.22(A) ("a death

sentence shall be executed by causing the application to the person, upon whom the sentence was

imposed, of a lethal injection of a drug or combination of drugs of sufficient dosage to quickly and

painlessly cause death").

The Rivera Court found that the Ohio Legislattire's use of the term "shall" in O.R.C. §

2949.22(A) imposes a mandatory duty upon the Ohio Department of Rehabilitation and Correction

to provide the condemned with an execution that is both quick and painless. Rivera, Case No.

04CR065940 at p. 5, ¶ 4(Ex. A). Because the obligation is mandatory, the condemned has a

substantive right to be executed in a manner that is both quick and painless. Id. at 5-6, ¶¶ 5-6 (Ex.

A).

But the, State of Ohio is not meeting that obligation; its use of pancuronium bromide and

potassium chloride in its protocol "creates an unnecessary and arbitrary risk that the condemned will

experience an agoruzing painful death." Id. at p. 6, ¶ 7(Ex. A). Use of those two drugs "violates

the duty of the Department of Rehabilitation and Correction, mandated by R.C. 2949.22 to ensure

the statutory right of the condemned person to an execution without pain" and to the condemned's

"expectancy that his execution will be painless." Id. at p. 7, ¶ 14 (Ex. A).

Most significant to Keene's request for a stay, however, is the State of Ohio's concession

that it is bound by the Rivera decision and its finding that the use of pancuronium bromide and

potassium chloride will violate both its statutory obligation to impose a quick and painless death and

' Plaindffs filed an amended complaint on September 24, 2008.
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the condemned's right to a quick and painless execution. State v. Rivera, Case No. 08CA009426,

Appellant's Motion to Expedite Appeal (filed Lorain Ct. App. July 28, 2008) (Ex. B). Keene and the

other declaratory judgment plaintiffs have argued that the doctrine of collateral estoppel commands

a ruling in their favor on the constitutionality of Ohio's lethal injection protocol. See Hicks v. De La

Cruz, 52 Ohio St. 2d 71, 74, 369 N.E.2d 776, 778 (1977) ("If an issue of fact or law actually is

litigated and determined by a valid and final judgment, such determination being essential to that

judgment, the determination is conclusive in a subsequent action between the parties, whether on

the same or a different claim. A party precluded under this principle [collateral estoppel] from re-

litigating an issue with an opposing party likewise is precluded from doing so with another person

unless he lacked full and fair opportunity to litigate that issue in the first acrion, or unless other

circumstances justify according him an opportunity to relitigate that issue."). Because Keene is

entitled to a ruling in his favor, this Court should not permit his execution to go forward as long as

the Rivera decision, and Keene's declaratory judgment action, remain pending in the Ohio courts.

III. Details of declaratory judgment action

Should this Court grant the State of Ohio's request to set an execution date for Keene, it

intends to execute him by using three drugs designed in theory to first anesthetize, then paralyze,

and finally stop his heart. Execution begins with the administeation of sodium thiopental, then

pancuronium, followed by potassium chloride. It is undisputed that the second drug, pancuronium

bromide, and the third drug, potassium chloride, are unnecessary to cause death. Further, they

"create an unnecessary risk of causing an agonizing or an exc uciatingly painful death[.]" Rivera,

Case No. 04CR065940 at p. 6 (Ex. A).

Pancuronium bromide renders the "condemned person unable to breathe, move, or

communicate." Id. at p. 2 (Ex. A). However, tlus dtug does not affect the condemned's "ability to

think, or to fecl, or to hear, or anything, any of the senses, or any of our uitellectual processes, or
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consciousness. So a person who is given pancuronium...would be wide awake, and - but loolung at

tliem, you would - they would look like they were peacefully asleep...But they would, after a time,

experience intense desire to breathe. It would be like trying to hold one's breath. And they

wouldn't be able to draw a breath, and thcy would suffocate." Id. at p. 2 (citing Heath, Tr. 72) (Ex.

A). This drug will kill, but the death would be "agonizing." Id. (citing Heath, I'r. 75) (Ex. A).

The third drug, potassium chloride, stops the condemned's heart. But prior to doing so, "it

gets in contact with nerve fibers, it activates the nerve fibers to the maximal extent possible, and so

it will activate pain fibers to the maxiunal extent that they can be activated. And so concentrated

potassium causes excruciating pain in the veins as it travels up the arms and through the chest" Id.

(citing Heath, Tr. 73) (Ex. A).

'I'hese facts are rendered more significant because death can be caused in a short time by a

barbiturate drug alone, which would eliminate the substantial risk of gratuitous pain that, upon the

failure of the anesthetic, would certainly be caused by the administration of pancuronium bromide

and potassium chloride. Id. at p. 7 (Ex. A).

In addition to problems with the drugs the State of Ohio uses in executions, there are many

foreseeable situations where human or technical errors could result in the failure to successfully

administer the intended doses of the three drugs. The procedures implemented by the State of Ohio

both foster these potential problems and fail to provide adequate mechanisms for recognizing these

problems, and they do these things needlessly and without legitimate reason. Heath Affidavit, ¶ 41

(Ex. C). The problems include, but are not limited to:

•Inadequate training of the execution team members Id. at ¶ 50 (Ex. C)

•Placement of all or most metnbers of the execution team in a dimly lit room some distance
from the condemned inmate into whom they are attempting to inject lethal drugs, thus
leaving them without the ability to closely observe signs that there is leakage in the long
tubes leading to the condemned, that the IV inserted into the condemned failed, and that the

condemned is not adequately anesthetized. Id. at ¶ 50 (Ex.C).

7



•Procedures that fail to guatd against the mistakes in the complex process of mixing and
adininistering the sequence of lethal drugs into the condemned's body in atnounts that will
cause death without inflicting gratuitous pain. Rivera, Case No. 04CR065940, Judgment
F_nny at p. 3(Ex. A); Heath Affidavit, 142 (Ex. C).

•Procedures that fail to guard against failures in the IV insertion at its inception and/or
throughout the course of the execution process. Even if the IV is inserted properly at the
outset, many factors can cause the IV to fail, which the State of Ohio's protocol does not
adequately monitor, including a disruption in the flow caused by the restraints placed on the
condemned to fix him to the death gurney, and disruptions caused by a vein that collapses
due to excessive pressure on the syringe, and/or intrinsic weaknesses in an inmate's vein.
Rivera, Case No. 04CR065940, Judgtnent Entiy at p. 3 (Ex. A); Heath Affidavit, 142 (Ex.
C).

•Failure to include alternative procedures to follow in the event that an IV cannot be
inserted into a peripheral vein; e.g., the State of Ohio has no procedure detailed in their
protocol for gaining access to relatively deep veins in an inmate's neck area or other more
invasive procedures necessitated when access cannot be gained to a peripheral vein (e.g.,
central line, percuntanous line, cut down). Heath Affidavit, ¶ 54 (Ex. C).

•Failure to require adequatie time between the insertion of the anesthetic and the insertion
of the next two drugs as is necessary to ensure that the inmate is anesthetized before the
next drugs are administered. The State of Ohio, during the executions of Barton, Ferguson,
Lundgren, and Filliaggi incorrectly adtninistered the pancuronium bromide.(the second drug)
less than three minutes after the administration of the sodium thiopental.

•Failure to provide mechanisms that ensure that the inmate is adequately anesthetized
before the paralytic and potassium-based heart stopping drugs are administered. It is
"impossible to determine the condemned person's depth of anesthesia before administering
the agonizing or painful drugs, in that medical equipment supply companies will not sell
medical equipment to measure depth of anesthesia for the putposes of carrying out an
execution", "[p]hysicians will not participate in the execution process," and that the warden
is required to determine whether there is sufficient anesthesia, but is unable to "fulfill his
duty without specialized medical equipment. Rivera, Case No. 04CR065940, Judgment
Entry at p. 3 (Ex. A).

•Failure to utilize more than 2 grams of the anesthetic sodium thiopental.

•Failure to guard against the problems common during medical procedures, nicluding but
not limited to a retrograde injection (i.e., the drugs go the wrong way so they do not wind up
in the inmate's body), leakage, and improper pressure applied to the syruige that would
rupture the vein. Id. at p. 3 (Ex. A).

•Failure to provide a stabilization procedure to prevent the inmate's death if a stay or
clemency issues after the lethal injection process begins but before the inmate is dead.



These are the only problems currently identifiable by Keene because the State of Ohio has not

released all information relevant to its Iethal injection protocol? It is likely that, after full disclosure,

this list will grow. That contenuon is supported by no less than three botched executions in Ohio's

recent past.

The State of Ohio botched its first execution in the modern era when they or their

predecessors executed Wilford Berry in 1999. Upon information and belief, the members of Berry's

execution team could not locate a vein for the IV liue, so they resorted to violendy beating his arms

in order to raise a vein adequate to acquire an IV site for the transmission of the lethal drags into his

body.

Again on May 2, 2006, "when preparing Clark for execution, prison officials could find only

one accessible vein in Clarli s arms to establish a heparin lock, through which the lethal drugs are

administered. (Two locks usually are inserted.) However, once the execution began and the drugs

were being adnunistered, this vein collapsed, and Clark repeatedly advised officials that the process

was not working. Officials stopped the lethal injection procedure, and after a significant period of

time, were able to establish a new intravenous site." Cooey v. Strickland, 479 F.3d 412, 423-24 (6th

Cir. 2007), cert. denied, 128 S. Ct. 2047 (April 21, 2008).

More specific details of what Clark went through are discerned from the complaint filed by

his estate in the Southern District of Ohio. See Estate of Joseph Lewis Clark v. Voorhies et al., Case

No. 1:07CV510 (S.D. Ohio) (Ex. D). For twenty-five niinutes prior to his execution, the State of

Ohio attempted to place shunts in his arms. (Id., ¶ 17) Depardng from the lethal injection protocol,

the State of Ohio proceeded to execution with ot-ily one heparin lock in place. (Id. at 1118) The

State of Ohio's first attempt to execute Clark failed, probably due to a collapsed vein. (Id. at ¶ 21)

z The declaratory judgment plaintiffs have filed a request for production of documents to which the
State has not replied as of the time of the filing of this motion.
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This was discovered when Clark repeatedly stated, "It don't work." (Id. at ¶22) Clark asked

meinbers of the execution team if there was "any alternate means of administering a lethal does were

available." (Id. at ¶ 23)

As a result of problems encountered by the State of Ohio when it executed Joseph Clark, the

lethal injection execution protocol was changed effective on or about July 10, 2006, and agaiu in

October of 2006. (Exs. E, F) The July 2006 changes to the State of Ohio's lethal injection protocol

"resulted from difficulties encountered during the execution of Joseph Clark on May 2, 2006."

Coev, 479 F.3d at 423

Despite these changes, the State of Ohio's new protocol resulted in the botched execution of

Christopher Newton. The changes either failed to alleviate the problems associated with Ohio's

lethal injection protocol or created new problems. It took approximately twenty-two minutes to

insert the first IV into Newton's arm. It took approximately one hour and fifteen minutes to place

the second IV. Newton continued to talk for several minutes after the administration of the lethal

injection drugs began, which means that the anesthetic drug (Ohio's first of three drugs) did not

have its intended effect of immediately rendering Newton unconscious. Several minutes after the

drugs began, Newton's chest and stomach area moved approximately eight to ten times and his chin

moved in a jittery manner, and at 11:45 a.m. his chest moved, which means the paralytic drug

(Ohio's second of tliree drugs) did not have its intended effect

Newton was pronounced dead some sixteen minutes after the lethal drugs began flowing-

about fifty percent longer than Oluo's average of nine to eleven minutes, which indicates that the

potassium chlotide (Ohio's third and final drug) failed to stop Newton's heart within the time frame

predicted by the protocol. See Declaration of Robert K. Lowe, Esq, Regarding the Execution of

Christopher Newton, Alderman v. Donald, et al., Case no. 1:07-CV-1474-BBNI (N.D. GA), (Ex. A

in that litigation) (Ex. G attached hereto).
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There are real problems with Ohio's lethal injection protocol. This Court should deny the

State of Ohio's -equest to set an execution date in Keene's case until these problems are addressed,

or until this Court has an opportunity to rule on either the Rivera decision or on Keene's declaratory

judgment action.

IV. Pending Sixth Circuit Challenge

The State of Ohio correctly notes that Keene moved to intervene in a federal challenge to

Ohio's lethal injection action, RQnolds v. Strickland, Case No. 2:08-cv-442. The State is also

correct that Keene did not appeal the denial of that motion to intervene. The State is incorrect as a

matter of fact and law as to how that case has and should proceed on appeal to the Sixth Circuit

Court of Appeals.

Reynolds timely appealed the denial of his lawsuit to the Sixth Circuit Court of Appeals.

Keene moved that Court under Fed. R Civ. P. 24(a)(2) for leave to intervene as of right. In the

alternative, he requested permissive intervention under Fed. R. Civ. P. 24(b)(2).

The State of Ohio argues that Keene's failure to appeal the district court's finding that his

intervention was moot prevents him from attempting to intervene in the Reynolds' appeal. The

State is sunply wrong. Keene had no standing to appeal the underlying action since his motion to

intervene in the district court was not denied, but rendered moot. Horn v. Eltra Cord., 686 F.2d

439, 442 (6th Cir. 1982).

However, the fact that Keene lacked standing to appeal does not prevent him from

intervening in the Reynolds' appeal. Because he has no right to appeal, intervention in the Reynolds'

suit is the only vehicle he has to protect his rights. Moreover, intervention is contemplated in

federal civil litigation, even on appeal. While "the Federal Rules of Civil Procedure apply only in the

district court, `the policies underlying intervention may be applicable in appellate courts."' Elliott

Indus. v. BP Am. Prod. Co., 407 F.3d 1091, 1102-03, n.1 (10th Cir. N.M. 2005) (citing International
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Union, etc. v. Scofield, 382 U.S. 205, 216, n.10 (1965)); see also Warren v. Comm'r, 302 F.3d 1012,

1014 (9th Cir. 2002) (assuming in appropriate circumstance a non-party can intervene on appeal);

United States v. Nozik, Case No. No. 96-4168, 1998 U.S. App. LEXIS 14704 (6th Cir. June 25,

1998) (holding that a non-patty must inteivene in order to challenge a consent decree); Williams v.

Wilkinson, Case No. 96-3715, 1997 U.S. App. LEXIS 36760, n.1 (6th Cir. Dec. 18, 1997) (noting

that xeleased and paroled inmates had been allowed to intervene for purposes of appeal). Thus, a

party seeking to intervene in a circuit court appeal must meet the requirements of Rule 24. See

Elliott Indus., 407 F.3d at 1102-03, n.1 (citing Warren, 302 F.3d at 1014-15; Building & Constr.

Trades Dep't v. Reich, 309 U.S. App. D.C. 244, 40 F.3d 1275, 1282-83 (D.C. Cir. 1994)). Keene

outlined the reasons he meets Rule 24 before the Sixth Circuit Court of Appeals; his request to

intervene in the Reynolds' appeal is still pending before the Sixth Circuit Court of Appeals.

VI. Conclusion

The only Ohio court that has heard the merits of the claims underlying Keene's declaratory

judgment complaint found in his favor. See Rivera discussion infra. So long as Rivera stands, and

Keene's declaratory judgment action and motion to intervene in Reynolds are pending, this Court

cannot allow Keene's execution to go forward.

Keene respectfully requests that this Court deny the State's request to set an execution date

in his case.

Respectfully Submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

By: ,fC Ci
Kelly L. Schneider - 0066394
Supervisor, Death Penalty Division
Counsel of Rec
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Case 2:08-cv-00442-GLF-MRA Document 19-2 Filed 06/17/2008 Page 1 of 9

F [LED LORAlN COUNTY COURT OF COMMON PLEAS
fitniN COIJN i Y LORAIN COUNTY, OHIO

j0O JUN 10 A 4-- 41

C:^f%tiS OF rDYMDh PI CAS
RO!; NAi3AF;UW:,NI

Date

STATE O^,OHIO
Plalntifl

vs
Pla^- iAnorney

Case No 04CR065940
05CRD68667

LORAIN COUNlY PROSECUT'OR

RUBEN O, RIVERA KREIG J BRUSNAHAN
RONALD MCCLOUD DANIEL WIGHTMAN
D9ftntlanl D.efentlant'sAttorney (440) 930-2600

.IUDCMF,NT ENiCRI

'Ihe Cm

Ibcse causes carrte on to bc heard upon the motion filed by each defendant,
ehallcnging the Ohio lethal injection protocol as constituling cruel and unusual
punishment, prosetibed by the Righth Amendment to the United States Constitutioa and
by SocUon 9, Atticle 1 of thc Ohio Constitution.

Defendants atgue furtherthat the Ohio lethal injection protocol violates the veay
statute tvhiclt mandates that executions in Ohio be carricd out by lethal injection,
R.C.2949..22.. Defendants claim that the three-drug protocol currently approved for use
by the Ohio Department oCRehabilitation and Correction violates R.C.2949_22 becausc
the drugs used croate an unnecessary iisk that the condemned will experience an
agoniuing and painfu) death. Dof®ndants argue that thc usc of'this protocol is contrary to
the language of the statutc, wltich noandatcs that the method of'lethal injection causc
deatb "quickly and painlessl,y." 17efendants maintain that the use of this three-drug
protocol at•bitrarily abrogates the condemnod pcrson's stasutorily cteated, substantive
right tn expect and to suffer a painless execution

The state of Uhio has responded that the current lethal injecrion protocol conforms to
the statute because death is caused quickly, and unless an error is made in couducting the
execution, which the state claims is extremcly unlikely the drugs used wi11 cause a
painless death..

The court conducted hearings over two days and hcard cxpcrt testimony front the
defense (Mark Ileath, M.D) and from the stato (Mark Dershwitz, M.D.•). A.fter reviewing
the reports of the physicians, together with other written materials submitted with g

RON NABAKOWSKI, Clerk
JOURNAL EN'fRY

James M Surge, Judge



Case 2:08-cv-00442-GLF-MRA Document 19-2 Filed 06/1712008 Page 2 of 9

report, and after eaaluatingthe tcstimony provided by each physician, the court makes

the following findings of fact, draws the fbilowing conclu.sions of law, and entcrs it.s

judgmcnt accot•dingly

k'lndings of Fact

The state of'Ohio uses a three-drug lethal injection protocol cansisting of
sodium thiopental, pancuronium bromide and potassium ehloride,
administared in the abovc otder, as follows:

A. sodium tktiopental: 40 cc;
B sodium thiopental: 40 cc;
C. saline 11ush: 20 cc;
D. pancuronfum bromide: 25 cc;
B. pancurnniimu bromidc: 25 cc;
F. saline flush; 20 cc;
G.. potaasium chloride: 50 cc;
H. saline flush: 20 cc.

]'hepropetiies of the above drags prndnce the lbllowing results:

A. sodium thiopental - anesthetic;
B. pancuronittm bromide •- paralytic;
C. potassium eliloride-• cardiac arrest.

3. The issue of whether an execation is painless atises, in part, from thc use
of pancuronium bromide, which will render the condemned person unablc
to brenth, move, or communicate:

",..it does not affeet our ability to think, or to feel, or to hear, or anything,
any of the senses, or any of our intellectual proccsscs, or consciousness.
So a person who's given pancuronium...would be wide awake, and - - but
looking at•them, you would - - they wouJd look like lhey were poacefully
aslecp....But they would, after a time, experience intense desire to breathe.
It would be like trying to hold one's breatbe. And they wouldn't be able
to draw a breath, and they would suffocate." (Heath, Tr. 72)

"Yancuronium also wou3d kill a person, but again, it would be
excruciating. I wouldn't really call it painful, because 1 don't think being
unable to breathe exactly causcs pain. When we hold our breath it's
clearly agonizing, but I wouldn't use the word "pain" to desctibe that. But
clearly, an agonizing death would occur." (13eatb, Tr. 75)
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Case 2:08-cv-00442-GLF-MRA Document 19-2 Filed 06/17/2008 Page 3 of 9

0

4 1he sccond drug in the lethal injection protocol with propertie.s which
cause pain is potassium chloride. The reason is that hefore stopping the

heart,

"it gets in contact with nerve lsbcrs, it activates the nerve fibers to the
maximal extent possible, and so it will aetivate pain fibers to. the maximal
extent that thcy can be aotivated And so concentratcd potassiurn causes
excruciating pain in the veins as it travels up the arms and through the
chest." (Heath, Tr. 73)

5. Based upon the foregoing, nnd upon the agrecment of the expert vdtnesscs
prtsented by each party, the aourt fmds that pancwronium bromide and
potassium chloridc will cause an agonizing or an excruciatingly painful
doath, irthe condcrntted person is not sufficiently anesthetized by the
delivery of an adequate dosage of sodium thiapental.

6, The following causes will comprnmise the delivery of an adequate dosage
of sodium thiopental:

A. the usefnl life ofthe drug has expired;
B. the drug is not prirperly mixed in an aqueous solution;
G the incotrect s,yringe is selected;
D, a retrograde injection may occur where the drug backs up into the

tubing and deposits in the I.V. bag;
E thc tubing may leak;
F. thc I V. cathetcr may be improperly insexted into a vcin, or into the

soft issue;
G. the LV.• cathcter, though properly inserted into a vein, may migrate out

of the vein;
H. the vein injected may perforate, rupture, or otherwise leak,

7 The court fines furiher that:

A. It is impossible to determine the condemnedperson's depth of
anesthesia before administering the agonizing or painful drugs,
in that medical equipment supply companies will not sell medical
equipmcnt to measure depth of ancsthcsia for the purpose of
canying out an execution;

B. Physicians will not participate in the execution process, a fact
which results in the uSe of paraprofessionals to mix the drugs,
preparc the syringes, run the 1 V. lines, insert the heparin lock
(cathctcr) and inject the drugs; and,

3
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C, The waidcn otthe institution is required to determine whcther the
condemned person is sufficiently anesthctizod before the
panouroniutn bromide and the potassium chloride ate delivered,
and thc watdan is not able to fuliill his duty without specialized
medical equipmont

8.. fhe experts testifying for each party agreed, and the court finds that
mistakes aro made in the dclivery of anesthesia, even in the alinical
setting, resulting in appmximately 30,000 patients per year rogaining
consciousness duting surgery, a circumstance which, due tn lho use of
paralytic drugs, is not perceptible ttntil tbc procedure is cotnpleted.

9 The court finds further• that the occurrence of the potential errors listul in
finding no. 6, supra, in either a clinical setting or duting an execution, is
not quandfiable and, hence, is not pradicabfa.

10. Citcumstantial evidence exists that some condemned prisoners have
suffered a painful death, due to a flawed lethal injcction; however, the
occurrence of suffering cannot be known, as post-exccntion debriefing of'
the condemned person is not possible.

Conc! sions of Fact

Paneuronium bromide prevents contortion or grotesque movomont by the
condemned person during the delivery of the potassium chloride, which
also prevents visual trauma to the execution witnesses should the levei of
anesthcsia not be suftieient to mask the body's roaction to pain.
Paacwonium is not necessary to cause death by lethal injection.

2. Potassium chloridc hastens death by stopping the heart almost
immediately.. Potassium cltlotide is not necessaty to cause death by lethal
injection..

3. The dosage of sodium thiopental used in Ohio executions (2 grams) is
suTicient to cause death if properly administered, though death would not
normally occur as quickly as when potassium chluride is uscd to stop thc
heart.

4. If pancuronium bromide and potassium chloride are eliminated from the
lethal injection protocol, a sullicient dosage of sodium thiopental will
oausc death rapidly and without the possibility causing pain to the
condemned.

,
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A. E.xccutions have been conductcd where autopsy results showed that
cardiac arrest and death havc occurrcd aftor thc administration of'sotlium
thiopental, but before the delivery of pancuronium bromide and potassium

chlotide

13. In Cali romia, a massive dose (Gve gams) of sodium thicpental are used in
the letttal injection protocol.

Conclasions Of Law

1 Capital punisltment is not M se cruel and unusual punishment, prohibitcd
by the Eighth Amendment to the United States Constitution and by
Section 1, Articlc 9 of the Ohio Constitution. 9BAT.6y v. Crcoreia (1976),
428 U.S 153,187 (FNS.); S tate v. Jenkins (1984), 15 Ohio St. 3d 164,
167-169.

2. Capital punishmcnt administered by lethal itrjection is notper,g cruel and
unu.ual punishment, prohibited by the Figbth Amendment to the fJnited
States Con.stitution and by Seelion 1, Arlicle 9 oftlm Ohio Constitution-
Barz v. Recs (2008), 128 S. Ct. 1520, 15.37-2 538.

3. The Ohio siatutc authorizittg the administration of capital punishment by
lethal injection, R,C.2949.22, provides, in ttlevant part, as follows:

"(A) Pxcepl as ptnvided in division (C) of this section, a death
sentenee shall be oxccuted by causing the application to thc person,
upon whom the scntence was imposed, of a letlraf injection
of a drug or• cornbinatiotr nJdrugs ofsujfreient dosage to
quickly and painlessJy cause death. The application of the
drug or combination of drugs sball be continued until the
person is dead. ." (ernphasis supplied)

4. The purpose of' division (A), supra, is to providc the condcmncd
person with an execution wltich is "quick" and "painless;" and the
legislature's use of the word, "shall," whcn qualit^ing the
state's duty to provide a quick and pahilcss death sigttilies that
the duty is mandatory

5. When tbc duty of the state to the individual is mandatory, a propcrqy
interest is created in the benefit conferred upon the individual, i.e.
"Property inlerests.. are created and their dimensions are defined by
exisiing rules or understandings that stem from an independent source
suc/t asstate lriw rules...that sccure certain benefits and that support
claims of entitlement to titose bonefits." Board of Regcnts of State
Colle es v. Roth (1972), 408 U,S. 564, 577 (emphasis supplied)
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6. If a duty from the state to a person is mandatcd by statute, then
the person to whom the duty is oviod has a substantive, property right to
the performance of'that duty by the statc, which may not be "arbitrarily
abrogated." Wo v. McDonnell (1974), 418 U S. 539, 557.

7. The courl hoids that the use of two drugs in Lhe lethal in,jection protocol
(pancuronium bromide and potassium chloride) creales an unneccssary
and arbitrary risk that ihe condemned will experience an agonizing and
painful death. Thus, the right of the accused to the expectation and
suffering of a painless death, as mandated by R.C 2949.22(A), is
"arbitrarily abrogated."

g.. The court holds fitrther that the words. "quickly and painlessly," ntust
be defined according to the rnles of grarnrttar and comm.on usage, and
that these words must be read togethez, in order to accomplish the
purpose of Lhe GenEraL Assembly In enacting the statute, i.e.. to ertnct
a death penalty statuto which provides fbr an execution which is
painless to the oondemncd RC.1.42, 1.47.

9.. 1'he parties lmve agreed and the court holds that thc woxd, "paLtless,"
is a superlative which cannot be qualified and which means
"without pain."

10. The word, "quickly," is an adverb that always modifies a vetb, in this
case, the infini6vc form of•the verb, "to be " It describcs the rate at which
an action is done.'Thus, the meaning of the word, °quickly," is relative
to the activity described: to pay a bill "quickly" could mean, "by return
mail;" to respond to an emergcncy "quickly;" could mean, "inunediatcly "
14ence, the word "qulckly" in common parlanee means, "rapidly enough to
complete an act, and no longcr."

L 1. Tberefore, the cotut holds that when the Gcnctal Assembly, chose the
word, "quickly," together with the wotd, "painlessly;' in dirccting
that death by lethal injcction be carried out "quickl,y and painlcssly,"
the legislative intent was that the word, "quickly," mean, "rapidly
cnough to complete a painless execution, but no longer "

12. lhis holding, vu ra is consistcnt with thc lcgisla(ure intent that the
death penalty in Ohio be imposed without pain to the condemned, the
persan torwhosc bcnefit tha statute was enacted, but that the procedurc
not bc prolonged, a circumstance that has been associatad with protracted
suffering.

13. Further, because statutcs defining pcnalties mu.st be construed strictly
against the statc and liborally in favot of the accitsed (condemned), the
court holds that any interest the state rnay have, if il has such an interest,

6
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in conducting an exccution "quickly," i.c. with a sensc of immcrliacy,
is outweighed by the substantive, propcrty interest of the condemned
person in suffering a painless death.. R.C.2901..04(A)

14.. Thus, because the Ohio lethal injection protocol ineludes two dtugs
(pancuranium bromide and potassitnn chloridc) which are not
necessary to cause death and which create an unnecessmy risk of causing
an agonizing or an excruc.^iatingly painful death, the inclusion ofthese
drugs in thc lethal injcotion protocol is inconsistent with the intent of the
General Assembly in enacting R.C.2949.22, und violates the duty of the
llepartment of Rehabilitation and Correction, mandated by R.C.294922,
to ensure the statutory right of thc condemned person to an execution
without pain, and to an rxp¢ctancy that his e.xecutFon wi!l be painless.

15. As distin{;uished fsom this casa, the Kentucky lethal injcction statute
has no mandate that an exeeution be painless, Ky. Rev. Stat Arn.
§431.220(1) (a). Thus, the analysis of'that statute, having beon conducted
under the Eighth Amendment "crucl and unusual" staudard, is not
applicable here because ".•..the (lJ.•S J Constitution does not demand the
avoidancc of all risk o#'pain in carrying out cxoeutions" Baze, su a 128
S. Ct.. at 1529.. Tn conttast, the cowt holds that ft.C.2949.22 dernands the
avoidanoe of any unnecessary risk of pain, and, as well, any unnecessary
expectaii on by the condernned person that his execution ma.y be
agonlzing; or excruciatuagly painful.

16.. The purpose of R C 294912 is to insurc that the condemned person suffer
only the loss of his life, and no more.

17. 'fhe mandatory duty to insure a painless execution is not satisfied by the
use of a lethai injcction protocol which is painless, assuming no human or
mechanical failures in umducting the execution.

18. The u.se ofpancuronium bromide and potassium ohloride is ostensibly
permitted because R.C2949.22 pennits "a ]cihal injection of a drug or
conibination of"drugs."

19. Howevcr, as set forth supra, the facts cstablisbed by the evidence, logether
with the opinions expressed by thc cxpetts called to testify by each party,
compel the conclusion or fact that a single ma.esive dose of sodium
thiopcntal or aaother barbiturato or narcotic drug will cause certain death,
rcasonabl•y quickly, and with no risk of abrogating the substantive right of
the condemned porson to expect and be afforded the painless death,
mandatcd by ft.C.2949..22,

7
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A.nalvsis

1 The couri begins its analysis of R..C.2949.22 with the presumption
of its cornpliance with the United States and Ohio Constitutions, and that
the entire statute is intended to be effective. RC.1.47(A),(B)., However,
the couzt holds that the phrase, "or combination of drugs," ostensibly
permits the u-ce of'substances which, de facra, create an unnecessary risk
of causing an agonizing or an excruciatingly painfui death

2_ This language offends the purpose of the legislature in enacting
R-C..4929.22, and thus, deprives the condemned person of the substantive
right to expect and to suffor an execution without the risk of'suff'ering an
agonizing or exctuciatingly painful death.

3. The court holds, therefore, that thc lcgislaturc's use of'the phrase, "or
combination of drugs; " has proximately rosultod in the arbitrar.y
abrogation ofa suttutcry and substantivo right of the condcmncd person,
in a violation of'the Fifth aad Fourteenth Amcndments to the United
Constitution and Section 16, Article 1 of the Ohio Constitution (duc
process clause)..

Ctemed

1. R.C.1..50, however, a]lows the oourt So sevet f'rnm a statute that language
which the court finds to he constittitionally offeasive, if the statute cnn be
given cfTbct wlthout the of'fending language. Gei ger v. Geiuer (] 927),117
Ohio St. 451, 466.

2_ The court finds that R C.2949 22 can be given elTect without the
constitutianally offense language, and furthet; that severance is
appropriate.. gltk v_ Foster (206), 109 Ohio St. 3d. 1, 37•4 L.

3.. Thus, the court ltolds that the words, "or a combination o7'drugs,"
may bc severed fiom R..C 2949.22; that the severance will resull in a une-
drug lethal injection protocol undet•R.C2949.22; that a one-drug lethal
iqjection protocol will require the use of an anesthetic drug, onl,y; and, that
the use of a one-drug protoeol will cause death to the condemned person
"rapidly," i.e. in an amount of time sufficient to cause death, withuut the
unnecessary risk of causing an agotti^ttg, or excruciatingly painful death,
or of causing the condemned person the anxiety of' antieipating a painful
death.

8
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lioldine

Thcrefore, the holds that severance of'thc words, "or combination of
drugs," from R C 2949.22 is necessary to carry out the intent of the
legislattue and thus, io care the constitutional infirmity

ORD

Accordingly, it is ordered that the words, `or combination of drugs,'• bc severed

from R C 2949.22; that the Ohio I)epartment of Rehabilitation and Correetion eliminate

the use af'pancuronium bromidc and potassium chloride from the lethal injection

protocol; and, iPdefendants herein are convicted and sentenced to death by lethal

inJection, thatthe protocol employ the use of a lethal injection of'a single, anesthctic

drug.

It is so ordered.

kI norable Tudge .Tames M 13tug
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IN THE COURT OF APPEALS
NINTH JUDICIAL DISTRICT

LOI2AIN COUNTY, OHIO

STATE OF OIXIO ) CASE NO. 08CA009426

Appellant,

PLEAS CASE NUMBER
RUBEN RIVERA ) 04CR065940

Appellee.

ON APPEAL FROM IARAIN
v. ) COUNTY COURT OF COMMON

APPELLANT'S MOTION TO
EXPEDITE APPEAL

Now comes Appellant, the state of Ohio, by and through the Lorain County Prosecutor's

Office, the Ohio Attorney General's Office, and the Ohio Department of Rehabilitation and

Corrections, and hertby move this Honorable Court to expedite the above matter for purposes of

attachedQreto.`,^d irfcbr4orated herein.
Cib

appellate litigation, fi^ th^ reasons which are set forth in the Memorandum in Support which is

Respectfully submitted,

rn
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NANCY H. ROGERS, #0002375
Attoniey General of Ohio

WILLIAM P. IvIARSHALL, #0038077
Solicitor General

MATTI3'EW A. KANAI, #0072768
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, OH 43215
614-466-8980
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614-466-5087 fax

Counsel for Joined Appellants
Ohio Attorney General
Ohio Department ofRehabilitation and
Corrections

MEMORANDUM IN SUPPORT

The Supreme Court of Ohio has set exeaution dates for Richard Cooey (October 14, 2008),

Delano Hale, (November 6,2008), and Gregoiy Bryant-Bey (November 19, 2008). State v. Cooey,

2008-Ohio-3467 (Case Aimouncements); State v. Hale, 2008-Ohio-3514 (Case Announcements);

State v. Bryant-Bey, 2008-Ohio-3584 (Case Armouncements). In each case, the Court ordered "that

appellant's sentence bo carried into execution by the Warden of the Sotrthem Ohio Correctional

Facility ..., in accordance with the statutes so provided." One those statutes is RC § 2949.22(A).

However, the lower court in this case held that a portion of RC § 2949.22(A) was unconstitutional.

The State of Ohio respectfutly asks this Honorable Court to expedite these appeals in order to ensure

the uniform application of RC § 2949.22(A) and full compliance with the Supreme Court's order.

The vagueness of the lower cour['s original order makes it impossibte to detem.-line the

purported scope of the order. The lower court 1) found the "or combination of drugs" portion of RC

§ 2949.22(A) unoonstitutionai and ordered it severed; 2) ordered DRC to remove pancuronium

bromide and potassium chloride from the drug protocol; and 3) ordered that DRC is to use a single

anesthetic protocol if Defendants are sentenced to death. After the State filed its Notice of Appeal,

the trial court amended its order to indicate that the order would not go into effect unless Defendants

were sentenced to death. Following that, the Supreme Court of Ohio set an October 14, 2008

execution date for inmate Richard Cooey, and required the execution to be accordance with statute.

Because RC § 2949.22(A) is one of the statutes that regulates the execution procedure, and because

2



the lowcr court's order questions the validity of RC § 2949.22(A), the State of Ohio respectfully asks

this Honorable Court to expedite resolution of the pending appeal.

I'he State of Ohio has been put into a tenuous position of being unable to determine whether

proceeding with the October 14, 2008 extcution of Richard Cooey would violate a judicial order

from the Lorain County Common Pleas Court. The lower court order allows for no distinetion

between individuals, as it stands for the proposition that "The mandatory duty to insure a painless

execution is not satisfied by the use of a lethal injection protocol which is painless, assuming no

human or mechanical failures in conducting the execution." Order, p. 7, 117. The lower courPs

original order plainly states that RC § 2949.22(A) is unconstitutional because of the three drug

protocol implemented by DRC. Order, p. 8, Analysis, ¶11-3. The same three drug protocol will be

used in the execution scheduled for October 14, 2008. It would appear that the lower court's ruling

that RC § 2949.22(A) is unconstitutional would therefore apply to the executions of Cooey, Hale,

and Bryant-Bey.

The lower court's July 8 joumal entry further confuses the issue. The lower court determined

that the protocol adopted by DRC violated and made unconstitutional RC § 2949.22(A). After the

State appealed, the court then indicated that its order would only become "effective" if a sentence of

death is imposed on Defendants. However, the lower court declared a portion of Ohio's statutory

scheme unconstitutional and strack language from the statute. It is unclear how that could only

become "effective" at a later date. There is no evidence in the record or in the lower court's opin.ion

that the three drug protocol is only unconstitutional as applied to Defendants, and thus the lower

court appears to have made the declaration of facial unconstitutionality contingent upon conviction

of a parlicular defendant. If, as the lower court asserted, the protocol itself creates the constitutional

3



violation then the court cannot merely ignore the alleged unconstitutionality by predicating the

court's find'uig on becoming "effective" at some later date.

Thus, the State of Ohio has been put in a position where it has been required to execute

Richard Cooey in accordance with a statute that a trial court has found a statute to be facially

unconstitutional. However, the trial court has then deemed that although the statute is

unconstitutional and severed, that the court's order is not "effective" until some future event thatmay

not come to pass. While the State recognizes that expediting this appeal will be burdensome, the

issues involved are of significant state-wide interest and are necessary to the proper implementation

of tl-ie Supreme Court's order. For these reasons, the State respectfully requests that the merits

resolution of this appeal be expedited.

CONCLUSION

For the foregoing reasons, this Honorable Court should permit the above matters to be

expedited for purposes of appellate litigation.

Respectfully Submitted,

NANCY H. ROGERS, #0002375
Attorney General of Ohio

WILLJAM P. MARSHALL, #003 8077
Solicitor General

MATTHEW A. KA.NAI, #0072768
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, OH 43215
614-466-8980
614-466-5087 fax
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Counsel for Joined Appellants
Ohio Attoixzey General
Ohio Department of Rehabilitation and
Corrections

PROOF OF SERVTCE

A copy of the foregoing Motion was served upon Appellec by serving a copy upon Krieg

J. Brusnahan, Esq., Counsel for Appellee, 158-A Lear Road, Avon Lake, Ohio 44012 and Jeffrey

Gamso, Esq., 4506 ChgglkAvenue, Cleveland, Ohio 44103, Counsel for Appellee, by regular

U.S. Mail thisCi / day of\

MATTHEW A. KANAI
Assistant Attorney General
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NANCY H. ROGERS, #0002375
Attorney General of Ohio

WILLIAM P. MARSHALL, #0038077
Solicitor General
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Assistant Attorney General
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614-466-5087 fax

Counsel for Joined Appellants
Ohio Attorney General
Ohio Department of Rehabilitation and
Corrections

MEMORANDUM J.1V' SUPRORT

The Supreme Court of Ohio has set execution dates for Richard Cooey (October 14, 2008),

Delano Hale, (November 6, 2008), and Gregory Bryant-Bey (November 19, 2008). State v. Cooey,

2008-Ohio-3467 (Case Announcements); State v. Flale, 2008-Ohio-3514 (Case Announcements);

State v. Brryant-Bey, 2008-Ohio-3584 (Case Announcements). In each case, the Court ordered "that

appellant's sentence be carried into execution by the Warden of the Southem Ohio Correctional

Facility ..., in accordance with the statutes so provided." One those statutes is RC § 2949.22(A).

However, the lower court in this case held that a portion of RC § 2949,22(A) was unconstitutional.

The State of Ohio respectfully asks this Honorable Court to expedite these appeals in order to ensure

the uniform application of RC § 2949.22(A) and full compliance with the Supreme Court's order.

The vagueness of the lower court's original order makes it impossible to determine the

purported scope of the order. The lower court 1) found the "or combination of drugs" portion of RC

§ 2949.22(A) unconstitutional and ordered it severe,d; 2) ordered DRC to remove pancurondum

bromide and potassium chloride from the drug protocol; and 3) ordered that DRC is to use a single

anesthetic protocol if Defendants are sentenced to death. After the State filed its Notice of Appeal,

the trial court amended its order to indicate that the order would not go into effect unless Defendants

were sentenced to death. Following that, the Supreme Court of Obio set an October 14, 2008

execution date for inmate Richard Cooey, and required the execution to be accordance with statute.

Because RC § 2949.22(A) is one of the statutes that regulates the execution procedure, and because
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the lower court's order qttestions the validity of RC § 2949.22(A), the State of Ohio respectfixlly asks

this Honorable Court to expedite resolution of the pending appeal.

The State of Ohio has been put into a tenuous position of being unable to determine whether

proceeding with the October 14, 2008 execution of Richard Cooey would violate a judicial order

from the Lorain County Common Pleas Court. The lower court order allows for no distinction

between individuals, as it stands for the proposition that "The mandatory duty to insure a painless

execution is not satisfied by the use of a lethal injection protocol which is painless, assuming no

human or mechanical failures in conducting the execution." Order, p. 7, ¶17. The lower court's

original order plainly states, that RC § 2949.22(A) is unconstitutional because of the three drug

protocol implemented by DRC. Order, p. 8, Analysis, ¶11-3. The sacne three drag protocol will be

used in the execution scheduled for October 14, 2008. It would appear that the lower court's ruling

that RC § 2949.22(A) is unconstitutional would therefore apply to the executions of Cooey, Hale,

and Bryant-Bey.

The lower court's July 8 journal entry further confuses the issue. The lower court detennined

that the protocol adopted by DRC violated and made unconstitutional RC § 2949.22(A). Aiter the

State appealed, the court then indicated that its order would only become "effective" if a sentence of

death is imposed on Defendants. However, the lower court declaared a portion of Ohio's statutory

scheme unconstitutional and struck language from the statute. It is unclear how that could only

become "effective" at a later date. There is no evidence in the record or in the lower court's opinion

that the three drug protocol is only unconstitutional as applied to Defendants, and thus the lower

court appears to have made the declaration of facial unconstitutionality contingent upon conviction

of a particular defendant. If as the lower court asserted, the protocol itself creates the constitutional
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violation then the court catmot merely ignore the alleged unconstitutionality by predicating the

court's finding on becoming "effective" at sonie later date.

Thus, the State of Ohio has been put in a position where it has been required to execute

Richard Cooey in accordance with a statute that a trial court has found a statute to be facially

unconstitutional. However, the trial court has then deemed that although the statute is

unconstitutional and severed, that the court's order is not "effective" until some firiure event thatmay

not come to pass. While the State recognizes that expediting this appeal will be burdensome, the

issues involved are of significant state-wide interest and are necessary to the proper implementation

of the Supreme Court's order. For these reasons, the State respectfully requests that the merits

resolution of this appeal be expedited.

CONCLUSION

For the foregoing reasons, this Honorable Court should permit the above matters to be

expedited for purposes of appellate litigation.

Respectfully Submitted,

NANCY H. ROGERS, #0002375
Attorney General of Ohio

WILLIAM P. MARSHALL, #0038077
Solicitor General

MA=W A. KANAI, #0072768
Assistant At.torney General
30 East Broad Street, 17th Floor
Columbus, OH 43215
614-466-8980
614-466-5087 fax
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J. Brusna.han, Esq., Counsel for Appellee, 158-A Lear Road, Avon Lake, Ohio 44012 and Jeffrey

Gamso, Esq., 4506 Ch venue, Cleveland, Ohio 44103, Counsel for Appellee, by regular

U.S. Mail this day of / , 2008.

MA'1"CHEW A. KANAI
Assistant Attorney General
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DECLARATIOY OF ivIARIC J.S. HEATH, M.D.

the following:
The undersigned, Mark, J.S. Heath, M.D., being of lawfiil age. states

1. Introduction and Qualifications

1. 1 am art Assistant Professor of Clinical Anesthesiology at Columbia University in New
York City. I received my Medical Doctorate degree from the University of North Carolina at
Chapel Hill in 1986 and completed residency and fellowship training in Anesthesiology in 1992
at tColumbia University lv[edical Center. I am Board Certified in Anesthesiology, and am
licensed tp practice medicine in New York State. My work consists of approximately equal parts
of performing clinical anesthesiology (specializing in cardiothoracic anesthesiology), teaching
residents, fellows, and medical students,and managing a neuroscience laboratory. As a result of
my training and research I am familiar with and proficient in the use and pharmacology of the
chemicals used to perfotm lethal injection. I am qualified to do animal research at Columbia
University and am familiar with the American Veterinary Medical Association's guidelines for
animal research and animal euthanasia.

2. Over the past several years as a resuh of concerns about the mechanics of lethal injection
as practiced in the United States, I have performed many hundreds of hours of research into the
techniques that are used during this procedure. I have testificd as an expert medical witness
regarding lethal injection in courts in Califomia, Missouri, Maryland, Tennessee, Georgia,
Kentucky, Viiginia, Oklahoma, Florida, and Indiana in the following cases: Morales v. Tilton,
Nos. 06-219-JF-RS, C-06-926-JF-RS (N.D. Cal); Taylor v. Crawjord, No. 05-4173-CV-C-FJG
(W.D- Mo.); Patton v. Jones, No. 06-CV-00591-F (W.D. Okla.); Evans v. Saar, 06-CV-00149-
BEL (D. Md.); Baker v. Saar, No. WDQ-05-3207 (D. Md.); Reid v. Johnson, No. 3:03CV1039
(E.D, Va.); Abdur'Rahman v. Bredesden, No. 02-2336-III (Davidson County Chancery Ct.,. Ky.);
Commontvealrh v. Lamb, CR05032887-00 (Rockingham County Cir. Ct., Ky.), State v. Nathaniel
Code, No. 138860 (1" Judicial District Court of La. for Caddo Parish); and Tinzberlake
(Intervenor Woods) v. Donahue, No. 06-cv-01859-KLY-WTL (S.D. Ind.) I have also filed
affidavits or declarations that have been reviewed by courts in the above states and also in
Pennsylvania, New York, Alabama, North Carolina, South Carolina, Ohio, Texas, Missouri,
Connecticut, Arkansas, Delaware, Nevada, Mississippi, and Montana, and by the United States
Supreme Court.

3. 1 have reviewed the execution protocols and autopsy data (when available) from each of
the above referenced states and the federal government. Additionally, I have reviewed execution
protocols andlor autopsy data fiom Connecticut, Idaho, Oregon, and Arizona.

4. As a result of the discovery process in other litigation, I have participated in inspections
of the execution facilities in Maryland, Missouri, California, Delaware, North Carolina, Texas,
Alabama, Connecticut, and the Federal Execution Facility in Terre Haute, Indiana_ During court



proceedings, I have heard testintony flom prison wardcns who are responsible for conducting
executions by lethal injection

5. 1 have testified before the Nebraska Senate Judiciary.Conimittee regarding proposed
legislation to adopt lethal injection. I have testified before the Pennsylvania Senate Judiciary
Committee regarding proposed legislation to prohibit the use of pancuronitrm bromide or other
ncuronruscular blockers in Pennsylvania's lethal injection protocol, and have testified before the
Maryland House and Senate Judiciary Committees tegarding legislation on the administrative
procedures that govern the creation of lethal injection protocols. I have also testified before the
South Dakota House Committee on State Affairs regarding proposed legislation to amend the
lethal injection statute. Most recently, I testified before the Florida Governor's Commission on
Administration of Lethal Injection as part of the Commission's review of the method in which
lethal injection protocols are administered by the Florida Department of Correa:tions.

6. My research regarding lethal injection lras involved extensive conversations with
recognized experts in the fields of anesthesiology, toxicology and forensic pathology, and
cotrespondence with Drs. Jay Chapman and Stanley Deutsch, the physicians responsible for
introducing lethal injection as a method of execution in Oklahoma.

7. My qualifications are further detai[ed in my curriculum vitae; a copy of which is attached
hereto as Exhibit 1 and incorporated herein.

8. 1 hold all opinions expressed in this declaration to a reasonable degree of medical
certainty unless othetwise specifically noted.

9. In preparing this declaration, I have referred to and relied on:

Q. My training and experience as a practicing physician and anesthesiologist;

b. My research into lethal injection, including media and witness accounts of
executions, niedia accounts of legislative and governmental activities related to
lethal injection, materials reviewed in litigation, scholarly articles about lethal
injection, and the research and work that is involved in serving as an expert
witness in the cases desoribed above.

c. Documentation provided to me by attorney Jeffrey Gamso regarding the
procedures and practices used by the Ohio Department of Rehabilitation and
Correction (ODRC) and the Southern Ohio Correctional Facility (SOCF) to
carry out executions by lethal injection. The material includes a set of documents
bearing Bates stamps 0001 through 0632, a document that is contains "Survey
Responses", and photographs and sebematic diagrams of the execution facility.
These documents contain many successive iterations of the lethal injection
procedures and policies.

d. The American Veterinary Medical Association (AVMA) "AVMA
Guidclines on Euthanasia" of June 2007; in particular its discussion of' the



precautions that apply when using potassiuni as an intravenous euthanasia agent
in animals. Also, I have relied upon my own research of Ohio's regulations
regarding the use lethal injection in veterinary euthanasia, including Ohio Revised
Code 4729.532.

11. Introductorv comments on Ohio's lethal injection nrotocol and its deficiencies

10, [t is useful to think of the procedure of Iethal injection as comprising the following four
stages: (1) The first stage is achieving intravenorts access. (2) The second stage is the
administration of general anesthesia (sodium thiopental). (3) The third stage is the
administration of a neuromuscular blocking agent that has a paralyzing effect to ensure the
execution appears serene and peaceful (pancuronium bromide). (4) The fourth stage is the
execution through the administration of potassium chloride, which kills the prisoner by stopping
his heart. The application of this formalism to the process of lethal injection is discussed in a
commentary in the Mayo Clinic Proceedings entitled "Revisiting Physician Involvement in
Capital Punishment: Medical and Nonmedical aspects of Lethal Injection" (attached).

11. Further, it is useful to highlight the two principal problems that can nesult in an inhumane
execution: A) the obtaining of IV access, which when done improperly has resulted in painful
mutilation in previous executions, and which requires demonstrated proficiency and skill, and B)
failure to produce and maintain adequate general anestliesia so that the agonizing effects of
pancuronium and potassiuni ate not experienced by the prisoner. It is important to recognize that
the discretionary use by the ODRC of pancuronium and potassium makes the anesthetic
component ofthe procedure a matter of extreme importance.

12 The current ODRC protocol contains unacceptable deficiencies in both of these areas.
The problematic features of the Ohio lethal injection protocol render it deficient with respect to
minimum standards of safe care, deficient with respect to acceptable standards of veterinaty care,
deficient with respect to acceptable standards of medical care, and deficient with respect to the
lethal injection practices ofother states, as recognized by Courts, Committees, and Departmeuts
of Corrections.

13. It is important to understand that lethal injection is performed on animal such as•dogs and
cats with great frequency, with reliability, and in ways that are humane_ Thus, the problem with
Ohio's lethal injection protocol is not that lethal injection is in itself necessarily inhumane, but
rather that the manner in which Ohio currently plans to undertake lethal injection is gratuitously
fraught with unnecessary and avoidable risk, principally because it deviates from acceptable and
legal standards of veterinary euthanasia.

14. As in other states, Ohio's method of execution by lethal injection involves the sequential
administration of three separate drugs. The ODRC protocol specifies the drugs used for
execution by lethal injection to be the following:

a. The intended dose of sodium thiopental is 20 grams, adniinistered in
a concentration of 25 milligrams (mg) per milliliter (ml).



b. The intended dose ofpancaronium is 100 milligrams (mg).

c. The intended dose of potassium chloride 100 millieqttivalents (mEq)

d. Infusions ofsaline atn also part of the process.

e. The drugs, and intervening infusions of saline solution, are intcnded
to be delivered serially, one after another.

f. Of note, there is no description of the actual mechanics of the
administration of the drugs, including thc rate at which they should bc
injected. This is a departure $om the written protocols of many other states,
which describe in detail the intended mechanical steps to be taken during the
sequence of injections. It is not clear to me whetlrer the protocol that was
provided to me is an incomplete vet'sion of the actual protocol or a complete
version of a protocol that fails to describe this critical part of the ovet'all
process.

15. There is no plan articulated for the contingency in which the IV team is unable to acbieve
IV acoess in the veins of the arms or other peripheral sites. This is a problem that has bedeviled
executioizs in tnany states, including Ohio, and has t'equired prisons to perfortn invasive
procedures such as cut-downs and central line placement. No information is piovided about who
would perform such a procedure were it to be necessary.'

16. the ODRC does not monitor the condemned inmate to ensure that he or she has been
adequately anesthetized for the administration of potassium chloride, an excruciatingly painful
event_ The observational roles provided by the personnel who are at the bedside are entirely
inadequate to meaningfully and reasonably ensure that a surgical plane of anesthesia, which is
required for the administration of potassium (see below), is established and-maintained. .

17. Based upon my review of the foregoing material and my knowledge of and experience in
the field of anesthesiology, I have formed several conclasions with respect ODRC's protocol for
cartying out lethal injections. These conclusions arise both from the details disclosed in the
materials I have reviewed and available at this time and from niedically relevant, logical
inferences drawn from the details in those materials. My principal conclusions are as follows:

a. The ODRC's failure to have appropriately qualified and trained personnel monitor
the condemned inmate after the administration of thiopental to ensure that there
has been no IV access issue and to assure that the inmate has reached an



appropriate plane of anesthesia prior to the adininistiation of druns whictt would
cause suffering is contrary to all standards of practice for the adntinistration of
anesthetic drugs and creates a severe and unnecessary risk that the condemned
will not be adequately anesthetized before experiencing asphyxiation and/or the
pain of potassium cliloride injection. This failure represents a critical and
unacceptable departure from thc standards of medical care and veterinary care,
and falls below the lethal injection protocols of'other states.

b. Pancuronium bromide (or any other similar neuromuscular blocking agent) serves
no legitimate medical purpose during execution, and it will, with certaitrty, cause
great suffering if administered to an inadequately anesthetized person. The
inclusion of such an agent adds a severe and unnecessary risk of masking body
movements that could signal condemned inmate distress during execution.

c. Potassium is not statutorily required as part of a Ohio lethal injection, it serves no
legitimate medical purpose during execution, and it will, witlt certainty, cause
great suffering if administered to an inadequately anesthetized person.

III. Stages of Ohio's Lethal Iniection Protocol

18. As described above, it useful to divide the procedure of lethal injection into four stages.
The frtst stage is achieving intravenous access. The second stage is the administration of general
anesthesia. The third stage is the administration of neuromuscular blocking agent that has a
paralyzing effect to ensure the execution appears serene and peaceful. The fourth stage is the
execution through the administration of potassium chloride, which kills the prisoner by stopping
his heart. For purposes of this discussion about the risks of the execution process, it is helpfiil to
consider the execution process in reverse order.

A. Potass[um Chloride Causes Extreme Paln

19. I have reviewed execution logs and eiectrocardiogram ("EKG") strips fiom executions
around the country. These data show clearly that in the great majority ofcases the administration
of potassium chloride disrupts the electrical signals in the hearl, patnlyzes the cardiac muscle,
and causes death by cardiac arrest. In other words, condemned inmates are alive until killed by
the administration of potassium chloride.

20. There is no medical dispute that intravenous injection of concentrated potassium chloride
solution, such as that administered by the ODRC, causes excruciating pain. The vessel walls of
vcins are richly supplied witli sensory nerve fibers that are ltigbly sensitive to potassium ions.
There exist other chemicals wltich can be used to stop the heart and which do not cause pain
upon admbtistration.

21. The ODRC has elected potassium chloride to cause cardiac arrest. Thus, the ODRC has
exercised its discretion and chosen a means of causing death that causes extreme pain upon
administration, instead of selecting available, equally effective yet essentially painless
medications, for stopping the heart In so doing, the ODRC has assumed the responsibility of
ensuring, through all reasonable and feasible steps, that the prisoner is sufficiently anesthetized
and cannot experience the pain of potassium chloride injection.



22 A living person wlto is to be intentionally subjected to thc excruciating pain of potassium
injection mtist be provided with adequate anesthesia- This imperative is of the same order as Ihc
imperative to provide adequate anesthesia for any person or any prisoner undergoing painful
surgety. Given that the injection of potassium is a sclteduled and premeditated event that is
known without any doubt to be extraordinarily painfitl, it would be unconscionable and barbaric
for potassium injection to take place without the provision of suf'ficient general anesthesia to
ensure that the prisoner is rendered and maintained unconscious throughout the procedure, and it
would be unconscionable to allow personnel who are not properly trained in the field of
anesthesiology to attempt to provide or supervise this anesthetic care.

23. Indeed, the need for proper medical anesthetic care before death by potassium chloride is
so well understood that standards for animal euthatrasia require that euthanasia by potassium
chloride be performed only by one qualified to assess anesthetic depth:

It is of utmost importance that personnel performing this technique
[euthanasia by potassium chloride injection] are trained and
knowledgeable in anesthetic teclutiques, and are competent in assessing
anesthetic deptli appropriate for administration of potassium chlorida
intravenously. fldministration of potasstum clcloride entravenousty
reqnires anin:als to be in a serrgical plane of anesthesia characterized by
loss of consciousness, loss of reflex niuscle response, attd loss of
response to noxiotrs stimuli.

2007 RViLtA Guidelines on Euthanasia,- page 12(etnphasis added)(see attached). As result of the
ODRC's failure to assess anesthetic depth and its failure to provide personnel who are competent
in assessing anesthetic depth, the ODRC protocol for executing humans is tutacceptable for the
euthanasia of animals.

B. Administration of Neuromuscular Blocldhg Agents Is Medically Unnecessary
and Causes an Extreme Riskof Suffering

24. The ODRC hopes to administer 100 milligrams of pancuronium bromide. Pancuronium
bromide is one of a class of drugs called neuromuscular blocking agents. Such agents paralyze
all voluntary muscles, but do not affect sensation, consciousness, cognition, or the ability to feet
pain and suffocatfon. The effect of the pancuronium bromide is to render the muscles (including
the diaphragm which moves to permit respiration) unable to contract- It do,es not affect the brain
or sensory nerves.

25. Clinically, the drug is used to ensure a patient is securely paralyzed so that surgical
procedures can be performed without muscle contraction. Anesthetic drugs are administered
before neuromuscular blocking agents so that the patient does not consciously experience the
process of becoming paralyzed and losing the ability to breathe. Thus, in any clinical setting
where a neuromuscular blocker is to be used, a patient is anesthetized and monitored to ensure
anesthetic depth throughout the duration of neuromuscular blocker use. To assess anesthesia, a
trained medical professional, either a physician anesthesiologist or a nurse anesthetist, provides
close and vigilant nionitoring of the patient, their vital signs, using various diagnostic indicators
of anesthetic depth. The appropriate procedures for monitoring a patient undergoing anesthesia



and who is about to be adniinistered a dru.- which masks the ability to convey distress are
detailed in the American Society of Anesthesiology's recently published Practice Advisory for
Intrnoperative Awareness and Brnin Function Monitoring, 104 Anesthesiolooy 847, 850-51
(Apr. 2006) (describing preoperative and intraoperative measures for gauging anesthetic depth,
including close monitoring of sites of IV access). See also ASA Standrn•dsJ'or Basic Anestlreric

Monitoring (Oct. 25, 2005)_ ODRC's procedure, to the extent disclosed, indicates that, conttary
to all medical practice, no one, let alone a properly ttained individual, assesses anesthesia prior to
the administration ofpancuronium bromide.

26. It is important to understand that pancuronium bromide does not cause unconsciousness
in the way that an anesthetic drug does; rather, if administered alone, a lethal dose of
pancuronium bromide would cause a condemned inmate to lose consciousness only after he or
she had endured the excruciating experience of suffocation. It wottld totally inimobilize the
inmate by paralyzing all voluntary muscles and the diaphragm, causing the inmate to suffocate to
death wbile experiencing an intense, conscious desire to inhale. Ultimately, consciousness would
be lost, but it would not be lost as an immediate and direct result of the pancuronium bromide.
Rather, the loss of consciousness would be due to suffocation, which would be preceded by the
torment and agony caused by suffocation. This period oftorturous suffocation would be expected
to last at least several minutes and would only be relieved by the onset of suffocation-induced
unconsciousness_ The experience, in onset and duration and character, would be very similar to
that of being suffocated by having one's nose and mouth blocked off. However, there would be
the additional element ofbeing unable to move or writhe or communicate the agony.

27. Based on the information presently available, this type of problem has occurred in other
states. But before cottnnenting on specific executions, I think it is important to explain how
assessing the degree of consciousness that may have been felt in an execution differs from
assessing consciousness in a clinical context. In the clinical context, anesthesiologists closely
monitor patients for signs of awareness, and conduct post-operative interviews to assess to what
extent a patient may have consciously experienced any part ofhis or her surgical procedure. The
American Society of Anesthesiologists has recently commented that "[i]ntraoperative awareness
cannot be measured during the intraoperative phase of general anesthesia, becausc the recall
component of awareness can only ba determined postoperatively by obtaining information
directly from the patient." See Practice Advisory. for Intraoperative Awareness and Brain
Fncnction Monitoring, 104 Anesthesiology 847, 850 (Apr. 2006).

28. Neither monitoring nor post•process interviews take place with an execution; we can
therefore never know with absolute certainty the degree of consciousness felt in an execution.
But, to the extent we can know, after the fact, we Iook for signs of intravenous access problems,
physical reaction to the process, and postmortem blood concentrations of anesthetic druu.s. Based
on the information presently available, this information suggests terrible problerns have occurred
during some executions. For example, in the State of Oklahoma's execution of Loyd LaFevers
in 2001, witnesses observed an infiltration (a problem with intravenous access) in the
intravenous (IV) line delivering the anesthetic thiopental This problem was confirmed by the
Medical Examiner's office notes attached to Mr. LaFevers's autopsy 6lc. Witnesses to Mr.
LaFevers's execution observed movements that they described as convttlsions or seizures lasting
for many minutes. A similar problem appears to have occurred in the 2006 execution of iVlr.



Angel Diaz in Florida which lasted 34 ntinutes. An autopsy ofjvlr Diaz showed that the veins in
each arm had through and through punctures showing that the IV lines were iniproperty seated in
his veins and that he had chemical burns on both arms from what was most likely an infiltration
of the drugs into his muscle tissue. During execution, observers report Mr. Diaz moved and tried
to mouth words. Given the sequence of drugs he was administered, the only drug that coutd
have caused chemical burns would be thiopental• It is virtually certain that there was a deep
failure to achieve the goal of a smooth execution, that something went disastrously wrong with
the administration of the drugs, that the executioners were slow to confront and address the
problems with the IV dtug delivery and catheters, and that Mr. Diaz did not experience the sort
of rapid humane death that is the intonded result of the lethal injection procedure, These kinds of
inadequate anesthesia experiences have resulted from the completely avoidable problem of
poorly designed ptotoeols for the delivery of anesthetic dntgs, and the gratuitous inclusion of
newromuscular blocking agents like pancuronium bromide, which I will discuss in full below.

29. When thiopental is not properly administered in a dose sufficient to cause loss of
consciousness for the duration of the execution procedure, it is my opinion held to a reasonable
degree of medical certainty, that the use of paralytic drugs such as pancuronium or pancuronium
bromide will cause conscious paralysis, suffocation, and the excruciating pain of the intravenous
injection of concentrated potassium chloride, such as Mr. LaFevers and Mr. Diaz tikely
expet•ienced.

30. There is no legitimate reason for including pancuronium bromide in the execution
process and assuming the foregoing risks. Because potassium chloride causes death in executions
by lethal injection, there is no rational place in the protocol for pancuronium bromide; the drug
simply serves no function in the execution process. Its inclusion, therefore, only adds risk, with
no medical benefit.

31. Because of the concerns enumerated above, medical practitioners eschew the use of
neuromuseular blocking agents in circumstances similar to that of executions, end of life care:

NMBAs [neuromuscular blocking agents] possess no sedative or analgesic
activity aad can provide no comfort to the patient when they are
administered at the time of withdrawal of life support. Clinicians cannot
plausibly maintain that their intention in administering these agents in
these circumstances is to benefit the patient.. Indeed, unless the patient is
also treated with adequate sedation and analgesia, the NMBAs may n:ask
tlze signs of gcute air hanger associated with ventilator withdrawal,
leaving the patient to endttre the agony of suffocation in silence and
isolation. Although it is true that families may be distressed while
observing a dying family member, the best way to relieve theix suffering
is by reassuring them of the patient's comfort through the use of
adequate sedation and analgesia.

**a

As a general rule, therefore, plrartnacologic paralysis s'lroidd be avoirled

at the end of lefe.



Robert D. Truog et al., Recorrrtnendation.s for end-oJ 1iJ'e care in the irrtensive care unit- The

Ethics Committee of the Societv of Criticnl Care Medicine, 29(12) CRCC CARE VIED 2332, 2345

(2001) (emphasis added).

32. Indeed, even the crcator of the original "triple dnfg" lethal injection protocol, Dr. Jay
Chapman, now questions whether his initial contribution warrants reconsideration in light of the
problems that have been brought to light nationwide. In a CNN article placed online on April
30, 2007 Dr. Chapman is quoted as saying "It may be time to change it," Chapman said in a
recent intetview. "There are many problems that can arise ... given the concerns people are
raising with the protocol it should be re-examined." Regarding the pancuronium, the article
states "When asked why he included the asphyxiation drug in his formula, Chapman answered,
"It's a good question. IfI were doing it now, I would probably eliminate it."
httn•//svnw enn com/2007/HE4LTH/04/30/lethal.iniection/inder.html

33. Additionally, the ODRC lethal injection protocol provides no information about the
timing of the injections. A problem encountered in other states is that unless the timing is
carefully planned, movements that might be caused by potassium will occur before pancuronium
has had time to cause paralysis. Given that the ODRC has not taken steps to establish a regime
for properly timing the injections, the risks ofpancuronium are assumed without any clear reason
to believe it will achieve its stated purpose of preventing movement (which, as described above,
is not in the first place a legitimate purpose).

C. Problems wlth the Use and Administration of General Anesthesia.

1. The ODRC's Administration of General Anesthesia Fails to Adhere to a
Minimum Standard of Care

34. Because of the potential for an excruciating death created by the use of potassium
chloride and the risk of conscious asphyxiation created by the use of the pancuronium brnmide, it
is necessary to induce and maintain a deep plane of anesthesia. The circumstances and
environment under which anesthesia is to be induced and maintained in an Ohio execution
create, needlessly, a significant risk that inmates will suffer. It is my opinion, stated to a
reasonable degree of medical certainty, that the lethal injection procedures selected by the ODRC
subject condemned inmates to an increased and unnecessary risk of expeiiencing exdruciating
pain in the course ofexecution.

35. Presumably, because of the ODRC's awareness of the potential for excruciating pain
evoked by potassium, the protocol plans for the provision of general anesthesia by the inclusion
of thiopental. When successfully delivered into the circulation in sufficient quantities, thiopental
causes sufficient depression of the nervous system to permit excruciatingly painfiri procedures to
be performed without causing discomfott or distress. Failure to successfully deliver into the
circulation a suffreicnt dose of tttiopentat would result in a failure to achieve adequate anesthetic
depth and thus failure to block the exeruciating pain.

36- The ODRC's procedures do not comply with the medical standard of care for inducing
and maimaining anesthesia prior to and during a painful procedure. Likewise, the ODRC's



procedures arc not compliant with the guidelines set forth by the Americnn Veterinary lvledical

Association for the euthanasia of animals

2. The Danoers of Using Thiovental as an Anesthetic

37. Thiopental is an ultrashort-acting barbiturate that is intended to be delivered
intravenously to induce anesthesia. In typical clinical doses, the drug has both a quick onset and
short duration, although its duration ofaction as an anesthetic is dose dependant.

3$. 1Vhen anesthesiologists use thiopental, we do so for the purposes of temporarily
anesthetizing patients for sufficient time to intubate the trachea and institute mechanical support
of ventilation and respiration. Once this has been achieved, additional drugs are administered to
maintain a"surgical depth" or "surgical plane" of anesthesia (i.e., a level of anesthesia deep
enough to ensurc that a surgical patient feels no pain and is unconscious). The medical utility of
thiopcntal derives ftom its ultrashort-acting properties: if unanticipated obstacles hinder or
prevent successful intubation, patients will likely quickly regain consciousness and resume
ventilation and respiration on their own.

39. The benefits ofthiopental in the operating room engender serious risks in the execution
chamber. The duration of unconsciousness provided by thiopental is dose-dependent. If the
intended anlount of thiopental fails to reaches the condenmed inmate's brain (as can occur as a
result of an infiltration, leakage, mixing error, or other causes), and the condemned inmate
receives a near surgical dose of thiopental, the duration of nat'cosis will be brief and the inmate
could reawaken during the exccution process. Then, a condemned inmate in Ohio would suffer
the same fate that apparently befell Mr. Angel Diaz in Florida who was intended to receive a 5
gram dose of thiopental, but who did not, and then apparently experienced a conscious or semi-
conscious response to the execution process.

40. Of note, the Ohio veterinary regulations regarding euthanasia require the use of
pentobarbital. (Pentobarbital should not be confused with Pentothal/thiopental; they are
different drugs with different dutations of action). This vastly reduces the risk of the anesthetic
wearing offprematurely.

41. Many foreseeable situations exist in which human or technical errors could result in the
failure to successfully adtninister the intended dose. The ODRC's proccdure both fosfers these
potential problems and fails to provide adcquate mechanism for recognizing these problems, and
it does these things needlessly and without legitimate reason.

3. Drug Administration Problems

42. Examples ofproblems that could occur (and which have occuned in executions) that
could prevent the proper administration of.thiopental include, but are not limited to, the
followin;:

a. Errors in Drug Preparation. Thiopental is delivered in powdered form and must
be mixed into an aqueous solution prior to administration. This preparation
requues the correct application of pharmaceutical knowledge and faniiliarity with
terminology and abbreviations. Calculations are also required, particularly if the



protocol requires the use ofa cottcentration ofdrua that differs f}om that which is
normally used. Recently drug preparation problems were revealed in the State of
Missouri, which was using a board-certified physician to prepare drugs. See
Excerpts of Transcript of June 12, 2006 Bench Trial, at 30-39, Taylor v.

Ci-crwford, No. 05-4173-CV-C-FJG (W.D. Mo_).

b. Error in Labeling of Syringes. It is of par•amot nt importance that the drugs in an
execution be given in the correct qrder. If the drugs are mislabeled, it greatly
increases the chances the drugs will not administered in the correct otder. \

c. Error in Selecting the Correct Syringe. As presently configured, the ODRC
protocol uses the serial injection of fluid from 5 syringes. With that number of
syringes it would be easy to make a n»stake in selecting the correct syringe.
Medication errors are widespread within the clinical arena, and it is tecognized by
all health care professionals that the most important step in preventing medication
errors is the acceptance of the fact that they can and do occur. In the context of
lethal injection it is equally important to rccognize the possibility of medication
errors, particularly given the gratuitous use of pancuronium and potassiuni. The
proposed ODRC procedures do not recognize the possibility of error. The proper
way to detect error during the induction of' general anesthesia is to assess
anesthetic depth and thereby ensure that the drugs have exerted their intended and
predicted effects.

d. Error in Correctly Injecting the Drug Into the Intravenotts Line. If the
syringe holding the drug is tumed in the wrong direction, a retrograde injection of
the drug into the IV fluid bag rather than into the inmate will result. Even
experienced anesthesiologists sometimes make this error, and the probability of
this error occurring is greatly increased in the hands of inexperienced personnel.

c. The IV Tubing May Leak. An "IV setup" consists of multiple components that
are assembled,by hand prior to use. If the drugs are not at the bedside, which they
are not in Ohio, but are instead in a different room then it will be impossible to
maintain visual surveillance of the full extent of IV tubing so that such leaks may
be detected. The configuration of the death chamber and the telative po^itions of
the executioners and the inmate in Ohio will hinder or preclude sueh surveillance,
thereby risking a failure to detect a leak. Leaking IV lines have been noted in
executions in other states. The induction of general anesthesia in the medical
context, and I believe in the veterinary context, is always a "bedside procedure";
it is never conducted by the administration of drugs in tubing in one room that
then is intended to travel into the body of a person in another room,

f. Incorrect Insertion of the Catheter. If the catheter is not properly placed in a
vein, the thiopental will enter the tissue sunnunding the vein but will not be
delivered to the central nervous system and will not render the inmate
unconscious. This condition, known as infiltration, occurs with regularity in the
clinical setting. Recognition of infiltration requires continued surveillance of the
IV site during the injection, and that sutveiltance should be performed so as to
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permit cocrelation between visual observation and tactile feedback f om thc
plunger of the syringe. One cannot reliably monitor for the presence of in6ltration
through a window from another room. There have been occasions where
departments of correction have failed to recognize infiltrations during execution.
In Oklahoma an infiltration in the catheter dclivering the anesthetic thiopental was
reported (followed by condemned inmate convulsions). Another such occurrence
has been reported during the Florida execution of Angel Diaz. These occurrences
appear to have directly contributed to the condemned inniates' conscious
experience of the execution process.

Migration of the Catheter. Even if properly inserted, the catheter tip may move
or migrate, so that at the time of injection it is not within the vein. This would
result in infiltration, and therefore a failure to deliver the drug to the inmate's
circulation and failure to render the ininate unconscious.

h. Perforation or Rupture or Leakage of the Vein. During the insertion of the
catheter, the wall of the vein can be perforated or weakened, so that during the
injection some or all of the drug leaves the vein and enters the sunnunding tissue.
The likelihood of rupture occurring is increased if too much pressure is applied to
the plunger of the syringe during injection, because a high pressure injection
results in a high velocity jet of drug in the vein that can penetrate or tear the
vessel wall. Recently, during the Clark execution, the personnel failed to
recognize that the condemned's veins had "collapsed" until the inmate himself
notified them that the procedure had gone awry.

i. Excessive Pressure on the Syringe Plunger. Even without damage or
perforation of the vein during insertion of the catlteter, excessive pressure on the
syringe plunger , during injection can result in tearing, rupture, and leakage of the
vein due to the high velocity jet that exits the tip of the catheter. Should this
occur, the drug would not enter the circulation and would therefore fail to render
the inmate unconscious. The ODRC protocol provides no meaniagful instructions
about the rate or speed of injections, meaning that there are no instructions to
prevent the lay executioners from pushing the syringe plungers in a manner that
injures the vein and causes failed delivery of some or all of the thiopental, dose.

j. Securing the Catheter. After insertion, catheters must be property secured by the
use of tape, adhesive material, or suture. Movement by the inmate, even if
restrained by straps, or traction on the IV tubing may result in the dislodging of'
the catheter,

k. Failure to Properly Loosen or Remove the Tourniquet or position restraining
straps. A tourniquet is used to assist in insertion of an IV catheter. Failure to
remove such tourniquets from the arm or leg after placement of the IV catheter
will delay or inhibit the delivery of the drugs by the circulation to the central
nervous system. This may cause a failure ofthe thiopental to render and maintain
the inmate in a state of unconsciousness..Restraining straps may act as toutniquets
and thereby impede or inltibit the delivery of drugs by the circulation to the



central nervous system. This niay cause a failute of'the thiopental to rcndcr and
maintain the inmate in a state of unconsciousness. Even if the IV is checked for
"free flow" of the intravenous tluid prior to commencing injection, a small
movement within the restraints on the part of the inmate could compress the vein
and result in impaired delivery of the drug. It has been notcd in at least one
execution by lethal injection that the straps hindered the flow of drugs. See

Editorial, Witnesses to a Botched Execution, ST. Louis PosT-DtsPATCH, at 6B

(May 8, 1995).

43. These types of drug administration problems are not uncommon in the practice of
ntedicine. A number of inedical publications detail exactly these types of administration issues.
For example, the National Academy of Sciences Institute on Medicine has published the report
of the Committee on Identifying and Preventing Medication l;rrot's, which details the rates of
drug preparation and administration errors in hospital setting and concludes "[e]rrors in the
administration of IV medications appear to be particularly prevalenL" PREVENTING MEDICATION
ERRoRs: QUALrrY CHASM SERtes 325-60 (Philip Aspden, Julie Wolcott, J. Lyle Bootman, Linda
R. Cronenwett, Eds. 2006); id. at 351. Likewise a racent study shows that "drug-related errots
occur in one out of five doses given to patients in hospitals." See Bowdle, T. A, Dnrg

Administration En•ors fr'om rhe ASA [Am. Soc. Anesthesiologists] Closed Claims Project, 67(6)
ASA NEWSLETTER, 11-13 (2003). This study recognizes that neuromuscular blockets have been
administered to awake patients and to those who have had inadequate doses of general

anesthetic. Id.

44 The ODRC documentation recognizes that contingencies need to be planned for,
however, it does not describe how any of the myriad contingencies that can and do arise during
the induction of general anesthesia would be detected and corrected during the conduct of a

lethal injection procedure.

45. In the practice of medicine, preventing pain and/or death as a result of these connnon
drug administration problems is achieved by having persons in attendance who have the training
and skill to recognize problems when they occur and the training and skill to avert the negative
consequences of the pr'oblems when they arise.

4. The Need for Adequate Trainine in Administerine Anestl:esia

46. Because of these foreseeable problems in administering anesthesia, in Ohio and
elsewhere in the United States, the provision of anesthetic care is performed only by personnel
with advanced training in the medical subspecialty of Anesthesiology. The establishment of a
surgical plane of anesthesia is a complex task which can only reliably be performed by
individuals who have completed the extensive requisite training to permit them to provide
anesthesia services. See Practice Advisory for Irrtraoperative A wareness and Brain Function

Monitoring, 104 Anesthesiology 847, 859 Appendix 1(Apr. 2006) (recommending the use of
"multiple modalities to monitor depth of anesthesia'). If the individual providing anesthesia care
is inadequately trained or experienced, the risk of these complications is enormously increased.
The President of the American Society of Anesthesiologists, writing about lethal injection,
recently stated that "the only way to assure (a surgical plane of anesthesia] would be to have an
anesthesiologist prcpare and administer the dnigs, carefully observe the inmate and all pertinent



monitors, and Hnally to integratc all this information"Orin F. Guidry, M D., +t'les.rage fioni the
President: Observatiats Regarding Lethal !r jeclion (June 30, 2006).

47. in Ohio and elsewhere in the United States, general anesthesia is adniinistered by
physicians who have completed residency training in thc specialty of Anesthesiology, and by
nurses who have undergone the requisite training to become Certified Registered Nurse
Anesthetists (CRNAs)_ Physicians and nurses who have not completed the requisite training to
become anesthesiologists or CRNAs are not permitted to provide general anesthesia.

48. In my opinion, individuals providing general anesthesia in the Ohio prison should not be
held to a different or lower standard than is set forth for individuals providing general anesthesia
in any other setting in Ohio. Specifically, the individuals providing genetal anesthesia within
OlVo's prisons, should possess the experience and proficiency of anesthesiologists and/or
CRNAs. Conversely, a physician who is not an anesthesiologist or a nurse who is not a CRNA or
any person who lacks the requisite training and credentials should not be permitted to provide
general anesthesia within Ohio's prisons (or anywhere else in Ohio or the United States).

49. There is no evidence, at this time, that any person on the ODRC's injection team has any
training in administering anesthesia, or, if personnel are given training, what that training might
be. This raises critical questions about the degree to which condemned inmates risk suffering
excruciating pain during the lethal injection procedure. The great majority of nurses are not
trained in the use of ultrasbort-acting barbiturates; indeed, this class of drugs is essentially only
used by a very select group of nurses who have obtained significant experience in intensive care
units and as nurse anesthetists. Very few EMTs are trained ot experienced in the use of
ultrashort-acting barbiturates and/or pancuronium. Of the three medical personnel who are
described as participating in lethal injection procedures in Ohio, 2 are EMTs and the medical
background of the third is unknown. There is no evidence that the third medical person has any
tiieaningfitl experience in the establishment, maintenance, and assessment of a surgical plane of
anesthesia. Based on my medical training and experience, and based upon my research of lethal
injection procedures and practices, inadequacies in these areas elevate the risk that the lethal
injection procedure will cause the condemned to suffer excruciating pain during the execution
process. Failure to requue that the injection team have training equivalent to that of an
anesthesiologist or a CRNA compounds the risk that inmates will suffer excruciating pain during
their executions.

50. In addition to apparently lacking the training necessary to perform a lethal injection, the
ODRC's protocol imposes conditions that exacerbate the foreseeable risks of improper
anesthesia administration desoribed above, and fails to provide any procedures for dealing with
these risks. Perhaps most disturbingly, the protocol makes no mention of the need for effective
monitoring of the inmate's condition or whether he is anestltetized and unconscious. After IV
lines are inserted and the execution begins, it appears that the injection team will be in a different
room from the prisoner, and thus will not have the ability to properly monitor the IV delivery
system and catheter sites as they would if they were at "the bedside". Accepted medical practice,
however, dictates that trained personnel are physically situated so that they can monitor the IV
lines and the flow of anesthesia into the veins through visual and tactile observation and
examination. The apparent lack of any qualified personnel present in the chamber during the
execution thwarts the execution personnel from taking the standard and necessary measures to



reasonably ensure that the thiopental is properly flowing into the inniate and that he is properly
anesthetized prior to the adniinistration of the pancuronium bromide and potassium. In
reco^nition of this concern, other states have taken steps to place personnel witlt medical
backgrounds actually within the execution chaniber for the purpose of properly monitoring the
IV delivery system during the injection process..

51. In my opinion, having a properly equipped, trained, and credentialed individual examine
the inmate after the administration of the thiopental (but prior to, during, and atter the
administration of pancuronium, until the prisoner is pronounced dead) to verify that the inmate is
completely unconscious would substantially mitigate the danger that the inmate cvill suffer
exctirciating pain during his execution. This is the standard of care, and in many states the law,
set forth for dogs and cats and other household pets when they are subjected to euthanasia by
potassium injection. Yet the ODRC protocol does not apparently provide for such veri$cation
during the execution of humans.

52. Indeed, it appears that departments of correction arnund the country are now agreeing
that some assessment of anesthetic depth is required to ensure a humane execution. As a result
of my participation in lethal injection litigations around the country I have become aware that the
State of Indiana and the State of Florida now concede that some attempt at measuring or
assessing anesthetic depth should be performed. Additionally, in Missouri, a federal district
judge has ordered that an appropriately qualiCed person assess anesthetic depth. While Judge
Fogel in California has not, to my understanding, issued a final decision regarding the evidence
presented to him, it is clear from his written discussion of the case that he recognizes that the use
of drugs that cause great pain or suffering (such as pancur'onium and potassium) places a
heightened butden on the execution team and the state to pt'operly monitor and maintain
adequate anesthetic depth.

D. Establishing IV access

.53. The first step in the lethal injection process is creating effective intravenous access for
drug delivery. The subsequent administration of the anesthetic drugs can only be successful if IV
access is properly achieved. But the ODRC has put in place a protocol that exaceabates the risk
that IV access will not be adequately achieved. There have been problems in other states, most
notably the Diaz execution in Florida, wherein the personal professional qualifications of the
personnel providing IV access had not been subjected to adequate scrutiny.

54. Despite its best attempts, ODRC has twice in recent years encountered extreme diffaeulty
in obtaining peripheral IV access. Unlike other states, Ohio does not appear too have a plan in
place to deal with the need for a cut-down or central line procedure. This is a glaring deficiency.
Further, it is unclear whether the personnel who are currently participating in lethal injection
procedures in Ohio have the neeessary training and experience to perfotm central line placement
and cut-downs.

55. It is my opinion that, to reasonably minimize the risk of severe and unnecessary suffering
during the ODRC's execution by lethal injection using the drugs thiopental, pancuroniurn, and
potassium, there must be: proper procedures that are clear and consistent; qualified personnel to
ensnre that anesthesia has been achieved prior to the administration ofpancuronium bromide and



potassium chloride; qualified personnel to select chemicals and dosages, set up and load the
syringes, insett the IV catheter, and perform the other tasks required by such procedUres; and
adequate inspection and testing of the equipment and apparatus by quali6ed personnel. The
ODRC's procedures for implementing lethal injection, to the extent that they have been made
available, provide for none of the above.

IV. Assessment of the ODRC lethal iniection protocol.

56. Overall, evaluation of the proposed ODRC lethal injection procedures reveals several
problematic themes:

a. - The absence of qualified personnel to supervise the use of the high-risk drugs
pancuronium and potassium. Other states recognize their need to rely upon physicians to
oversee the administration of pancuronium and potassium. By contrast, Ohio does not
provide for a physician or adequately trained person to be physically present at the
bedside to assess anesthetic depth when pancuronium and potassium are administered
and therefore cannot offer any protection.

b. -The use of pancuronium confers high risk of torturous death, which prevents the
detection by witnesses and execution personnel of inadequate anesthesia, and which is
speciously justified by a need to prevent witnesses seeing movement when no such steps
aro taken for electrocution and/or gas in Ohio or other states.

c. - The absence of any atticulated recognition that the establishment and maintenance of
a surgical plane of anestbesia is essential for the non-cruel completion of the execution
procedure. There appear to be no provisions for the participation of personnel who are
capable of monitoring anesthetic depth, and there are no d'uectives in the written protocol
that would instruct such personnel, if they were present, to actually undertake a
nreaningful assessment of anesthetic depth. Further, the equipment that is necessary to
meaningfully assess anesthetic depth appears not to be present or to be deployed. Other
states, and courts, and corrtmittees, have t'ecognized that given the use of torture-causing
dtugs such as pancut•onium and potassium, it is essential that meaningful and effective
steps be in place to ensure that adequate anestbesia is estabIished and maintained.

d. - IV access - as described above, there is no "back-up" plan for achieving IV'access if
the IV team is unable to successfully place catheters within tha veins of the arms. Other
states provide for such plans, and in this regard Ohio falls below the standards set by
other states when performing execution lethal injection.



VI. Conclusions.

Based on my research into methods of lethal injection used by various states aud the
fedcral government, and based on my training and experience as a medical doctor specializing in
anesthesiology, it is my opinion stated to a reasonable degree of inedical certainty that, given the
apparent absence of a central role for a properly traincd professional in ODRC's execution
procedure, the characteristics of the drugs or chemicals used, the failure to understand how the
drugs in question act in the body, the failure to properly account for foreseeable risks, the design
of a drug delivery system that exacerbates rather than ameliorates the risk, the ODRC has created
an execution protocol that does little to nothing to assrue they will reliability achieve humane
executions by lethatinjection.

This declaration was, of necessity, prepared with limited information. It appears that the lethal
injection procedures provided to me are incomplete, as they do not describe how the injections
should be delivered. I reserve the right to revise my opinion if warranted by new information-

I declare under the laws of the United States and under penalty of
perjury that the fotegoing is true and correct.

DATED this 14"' day ofFebruary, 2008. -

Mark J.S. Heath, M.D.



urri ulu Vftae

1) Date of preparation: March 10, 2006

2) Name: Mark J. S. Heath

Birth date: March 28, 1960

3)

Birthplace:
Citizenship:

Academic Training:

New York, NY
United States, United Kingdom

1983
Harvard University B.A., Biology,

University of North Carofina, Chapel Hill M.D., 1987

Medical License New York:
177101-1

4) Traineeship:

1987-1988 Internship, Internal Medicine, George Washington University
Hospital,

Washington, DC.

1988 - 1991 Residency, Anesthesiology, Columbia College of Physicians and

1991 - 1993

Surgeons, New York, NY

Fellowship, Anesthesiology, Columbia College of Physicians and
Surgeons, New York, NY

5) Board Qualification:

Diplomate, American Board of Anesthesiology, October 1991.
Diplomate National Board of Echocardiography Perioperative

2005. (PTEeXAM 2001).
Transesophageal Echocardiography

6) Military Service: None

7) Professfonat Organizations:

International Anesthesia Research Society

8) Academic Appointments:

1993 - 2002 Assistant Professor of Anesthesiofogy,
Columbia University, hfew York, NY



2002 - present Assistant Professor of Clinical
Anesthesiology, Columbia University, New

NYYork

9) Hospital/Clinical Appointments:

,

0 H

1993 - present Assistant Attending Anesthesiologist,
Presbyterian Hospital, New York, NY.

)1 onors:

Magna cum laude, Harvard University
Alpha Omega Alpha, University of North Carolina at Chapel Hilf
First Prize, New York State Society of Anesthesiologists Resident
Presentations, 1991

11) Fellowship and Grant Support:

responses"

Foundation forAnesthesia Education and Research, Research
Starter Grant Award, Principal Investigator, funding 7/92 - 7193,
$15,000.

Foundation forAnesthesia Education and Research Young
Investigator Award, Principal Investigator, funding 7193 - 7/96,
$70,000.

NIH K08 "Inducible knockout of the NK1 receptor"
Principal Investigator, KOB funding 12/98 -11/02,
$431,947 over three years
(no-cost extension to continue.through 11130/2002)

NIH RO7 "Tachykinin regulation of anxiety and stress

Principal Investigator, funding 9/112002 - 8/30/2007
$1,287,000 over 5 years

12) Departmental and University Committees;

Research Allocation Panel (1996 - 2001)
institutional Review Board (Altemate Boards 1-2, full member
Board 3) (2003 - present)

13) Teaching:

Lecturer and clinical teacher: Anesthesiology Residency Program,
Columbia University and Presbyterian Hospital, New York, NY

Advanced Cardiac Life Support Training

Anesthetic considerations of LVAD implantation. Recurrent
lecture at Columbia University LVAD implantation course.



Invited Lecturer:

NK1 receptor functions in pain and neural development,
Cornell University December 1994

0

Anxiety, stress, and the NK1 receptor, University of
Chicago, Department of Anesthesia and Critical Care, July 2000

Anesthetic Considerations of LVAD Implantation, University
of Chicago, Department of Anesthesia and Critical Care, July 2000

NKI receptor functioh in stress and anxiety, St. John's
University Department of Medicinal Chemistry, March 2002

Making a brave mouse (and making a mouse brave},
Mt.Sinal School of Medicine, May 2002

Problems with anesthesia during lethat injection
procedures, Geneva, Switzerland. Duke University School of Law
Conference, "International Law, Human Rights, and the Death
Penalty: Towards an International Understanding of the
Fundamental Principles of Just Punishment", July 2002.

N KI receptor function in stress and anxiety, Visiting
Professo , NYU School of Med'+cine, New York, New York.
October 2002.

Anesthetic Depth, Paralysis, and other medical problems
with lethal injecton protocols: evidence and concerns, Federal
Capital Habeas Unit Annual Conference, Jacksonville, Florida.
May 2004.

Medical Sorutinyof Lethat Injection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference, Airlie Conference Center, Warrenton,
Virginia. July 2004.

Medical Scrutinyof Lethal Injection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference, Airlie Conference Center, Warrenton,
Virginia. July 2005.

Medical Scrutinyof Lethal tnjection Procedures. National
Association for the Advancement of Colored People Capital
Defender Conference,Airlie Conference Center, Warrenton,
Virginia. July 2006.

Medical Scrutinyof Lethal Injection Procedures Advanced
Criminal Law Seminar 2005, Fordham University School of Law,
Marcii 2005



Medical Scrutinyof Lethal Injection ProcedOres Advanced
Criminal Law Seminar 2005, Fordham University School of Law,
January 2007

Anesthetic considerations of LVAD implantation. Recurrent
Eecture at Columbia University LVAD implantation course_

14) Grant Review Committees: None



15) Publications:

Original neer reviewed articles

Heath, M. J. S., Stanski DR, Pounder DJ. inadequateAnesthesia in Lethal Injection for
Execution. Lancet, 366(9491) 1073-4, correspondence. 2005

* Santarelli, L., Gobbi, G., Debs, P.C., Sibille, E. L., Slier, P., Hen, R., Heath, M.J.S.
(2001), Genetic and pharmacological disruption of neurokinin I receptor function
decreases anxiety-related behaviors and increases serotonergic function. Proc. Nat.
A ad. Sci., 98(4), 1912 - 1917.

* King, T.E. ^, Heath M. J. S+., Debs, P, Davis, MB, Hen, R, Barr, G. (2000). The
development of nociceptive responses in neurokinin-1 receptor knockout mice.
Neuroreport.;11(3), 587-91 6 authors contributed equally to this work

* Heath, M. J. S., Lints, T., Lee, C. J., Dodd, J. (1995). Functional expression of the
tachykinin NKi receptor by floor plate cells in the embryonic rat spinal cord and
brainstem. JQurnal of physioloav 486.1, 139 -148.

* Heath, M. J. S., Womack M. D., MacDermott, A. B. (1994). Subsance P elevates
intracellular calcium in both neurons and glial cells from the dorsal horn of the spinal
cord. Journal of bleuroAhvsioloav 72(3), 1192 - 1197.

McGehee, D. S., Heath, M. J. S., Gelber, S., DeVay, P., Role, L.W. (1995) Nicotine
enhancement of fast excitatory synaptic transmission in the CNS by presynaptic
receptors. $ i c 269, 1692 - 1696.

Morales D, Madigan J, Cullinane 5, Chen J, Heath, M. J. S., Oz M, Oliver JA, Landry
DW. (1999). Reversal by vasopressin of intractable hypotension in the late phase of
hemorrhagic shock. Circulation. Ju120;100(3):226-9.

Lo7urco, J. J., Owens, D. F., Heath, M. J. S., Davis, M. B. E., Krigstein, A. R. (1995).
GABA and glutamate depolarize cortical progenitor cells and inhibit DNA synthesis.,
Neuron 15,1287 - 1298.

Kyrozis A., Goldste(n P. A., Heath, M. J. S., MacDermott, A. B. (1995). Calcium entry
through a subpopulation ofAMPAreceptors desensitized neighboring NMDA receptors in
rat dorsal horn neurons. Journal of Phvsiology 485.2, 373 - 381.

McGehee, D..S., Aldersberg, M. , Liu, K.-P., Hsuing, S., Heath, M.J.S. , Tamir, H. (1997).
Mechanism of extracellular Caz'-receptor stimulated hormone release from sheep
thyroid parafolicular cells. Journal of Phv'sioloav: 502,1, 31 - 44.

Kao, J., Houck, K., Fan, Y., Haehnel, I., Ligutti, S. K., Kayton, M. L., Grikscheit, T,
Chabot, J., Nowygrod, R., Greenberg, S., Kuang, W.J., Leung, D. W., Hayward, J. R.,
Kisiel, W., Heath, M. J. S., Brett, J., Stern, D. (1994). Characterization of a novel tumor-
derived cytokine. Journa[ of Biological Chemistry 269, 25106 - 25119.



Dodd, J., Jahr, C.E., Hamilton, P.N., Heath, M.J.S., Matthew, W.D., Jessell, TM. (1983).
Cytochemical and physiological properties of sensory and dorsal horn neurons that
transmit cutaneous sensation. Cold Sbring Harbor Symposia of Quantitative Biology
48, 685 -695.

Pinsky, D.J., Naka, Y., Liao, H., Oz, M. O.. Wagner, D. 0_, Mayadas, T. N., Johnson, R_
C., Hynes, R. 0., Heath, M.J.S., Lawson, C.A., Stern, D.M. Hypoxia-induced exocytosis
of endothelial cell Weibel-Palade bodies. JournaLof Clinical tnvestigation 97(2), 493 -
500.

Case r portc none

Revie w. v(anters editorials

" Heath, M. J. S., Dickstein, M. L. (2000). Perioperative management of the left
ventricular assist device recipient. Prog Cardlovasc Dis.;43(1):47-54.

Dickstein, M.L., Mets B, Heath M.J.S. (2000). Anesthetic considerations during
left ventricular assist device implantation. Cardiac Assist Devices pp 63 - 74.

" Heath, M. J. S. and Hen, R. (1995). Genetic insights into serotonin function.
CurrentBiolonv 5.9, 997 -999.

' Heath, M.J.S., Mathews D. (1990). Care of the Organ Donor. AnPSthesioloov
Rnnort 3, 344-348.

" Heath, M. J. S., Basic physiology and pharmacology of the central synapse.
(1998) Anesthesiology Clinics of North America 15(3), 473 - 485.

Abstracts

Heath, M.J.S., Analysis of EKG recoidings from executions by lethal injection.
Canadian Society ofAnesthesiology Winter Meeting, February 2006.

Heath, M.J.S., Analysis of postmortem thiopental in prisoners executed by lethal
injection IARS Congress 2005.

Heath, M.J.S., Davis, M., Santarelli L.,1-Ien H. (2002)_ Gene targeting of the NK1
receptor blocks stress-evoked induction of c-Fos in the murine locus coeruleus. IARS
American-Japan Congress A-15.

Heatli, M.J.S., Davis, M., Santarelli L., Hen H. (2002). Gene targeting of the NKl

receptor blocks stress-evoked induction of c-Fos in the murine locus coeruleus.
Anesthesiology 95:A-311.



Heath, ibI.J.S.,1Davis, M., Santarelfi L., Hen H. (2002). Expression oCSubstance P and

NKI Receptor in the Murine Locus Coeruleus and Dorsal Raphe Nucleus. Anesthesia
and Analgesia 93; S-212

Heath, M.J.S., Davis, M., Santarelli L., Hen H. (2002), Expression of Substance P and
NK1 Receptor In the Murine Locus Coeruleus and Dorsal Raphe Nucleus. Anesthesia
and Analgesia 93; S-212.

Heath, M.J.S., Santarelli L, Hen H. (2001) The NK1 receptor is necessary for the
stress-evoked expression of c-Fos in the paraventricular nucleus of the hypothalamus.
Anesthesia and Analgesia 92; S233.

Heath, M.J.S., Santarelli L, Debs P, Hen H. (2000). Reduced anxiety and stress
responses in mice lacking the NKI receptor. Anesthesiology 93: 3AA-755.

Heath, NI:J.S., King, T., Debs, P.C., Davis M., Hen R., Barr G. (2000). NK1 receptor
gene disruption alters the development of nociception. Anesthesia and AnaEgesEa; 90;
S315.

Heath, M.J.S., Lee, J.H., Debs, P.C., Davis, M. (1997). Defineation of spinal cord gital
subpopulations expressing the NK1 receptor, Anesthesiology; 87; 3A; A639.

Heath, M.J.S., MacDermott A.B. (1992). Substance P elevates intracellular caicium In
dorsal horn cetis with neuronal and glial properties. Society for Neuroscience Abstracts;
18; 123.1.

Heath, M.J.S., Lee C_J_, Dodd J. (1994). Ontogeny of NK1 receptor-like
immunoreactivity In the rat spinal cord. Society for Neuroscience Abstracts; 20;
115.16.

Heath, M.J.S., Berman M.F. (1991) Isoflurane modulation of calcium channel currents in
spinal cord dorsal horn neurons. Anesthesiology 75; 3A; A1037.



IN THE UNITED STATES DISTRICT COURT FORTIdE S^ Fy:
DISTRICT OF OIIIO, WESTERN DIVISION ^^

ESTATE OF JOSEPH LEWIS CLARK,
IRMA CLARK, ADMIIfISTRATOR

PLAINTIFF

-vs-

EDWIN C. VOORHIES, JR.
SOUTHERN OHIO
CORRECTIONAL FACILITY
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

1t07CV510Case No.

^ Judge ^RA-R^EIT

I COMPLASNT AND JURY DEMAND
/
/
/ Alan S. Konop (0029036)
/ 413 N. Michigan Street
I Toledo, OH 43624
1 (419)255-0571
1 (419) 255-6227 FAX

TERRY COLLINS
SOUTI-IERN OHIO
CORRECTIONAL FACILITY
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

EXECUTION TEAM MEMBER #1
SOUTHERN OHIO
CORRECTIONAL FACILITY
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

EXECUTION TEAM MEMBER #2
SOUTHERN OHIO
CORRECTIONAL FACILITY
1724 ST. RT. 728
P. O. BOX 45699
LUCASVILLE, OHIO 45699

/
I AT'TORNEY FOR PLAINTIFF
I
/
/
/
I
I
!
/
/

/
/
/
/
/
/
/
7
/
I



EXECUTION TEAM MEMBER 43 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
/

EXECUTION TEAM MEMBER #4 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OIiIO 45699 /

/
EXECUTION TEAM IvfEMBER #5 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUT7ON TEAM MEMBER #6 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 //

EXECUTION TEAM Iv1EMBER #7 /
SOUTHERN OHIO /
CORRECTIONAS.. FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM ivLEMBER #8 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/



EXECUTION TEAM MEMBER #9 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /
1724 ST. RT. 728 /
P. O_ BOX 45699 /
LUCASVILLE, OIIIO 45699 1

/
E7CECUTION TEAM MEMBER 910 1
SOUTHERN OHIO /
CORRECTIONAI.. FACII.ITY /
1724 ST. RT. 728 /
P. O. BOX 45699 /
LUCASVILLE, OHIO 45699 //

EXECUTION TEAM MEMBEIt #11 /
SOUTHERN OHIO /
CORRECTIONAI. FACILITY /
1724 ST. I2T. 728 /
P. 0. BOX 45699 /
LUCASVILLE, OHIO 45699 /

/
EXECUTION TEAM MEMBER 912 /
SOUTHERN OHIO /
CORRECTIONAL FACILITY /I
1724 ST. RT. 728 /
P. O. BOX 45699
LUCASVILLE, OHIO 45699 /

/
/

Defendants. /
/
/

Preliminary Allegations

1. This is an artion based upon 42 U. S.C. § 1983, and Eighth Amendment of the

United States Constitution.

2. This court has jurisdiction to hear § 1983 claims pursuant to 28 U.S.C. § 1331.

3. PLvntiffwas a citizen o f Lucas County, Ohio.
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4. All events giving rise to this claim occurred in took place in Lucasville, OH, at

the Southem Ohio Correctional Facility. 1he defendants perfonned all conduct in

question under color of law.

Generel Allegations

5. Joseph Clark was sentenced to death by lethal injection for the 1984 murder of

David Manning.

6. Prior to his arrest, Mr. Clark had been a long-time intravenous drug user.

7. The Ohio Department of Rehabilitation and Corrections (ODRC) is responsible

for carrying out all executions. ODRC chooses a penal institution at which

executions are to be carried out, and the warden or deputy warden of that facility

is responsible for carrying out those executions.

8. The execution team consists of ODRC employees with some medical technician

training.

9. Ohio's execution protocol gives the warden disctetion to allow the attendance of

"such number of physicians of the institution ... and medical personnel as the

Warden or Acting Warden thinks necessary."

10. Pursuant to § 4(g) of Ohio's execution protocol, the warden is required to "brief

key personnel ... including medical and mental health, in order to allow intake

information to be obtained".

11. Section 5(a) of Ohio's execution protocol requires that "prior to the execution and

upon arrival at the institution, a medical review of the inmate shall be conducted

to establish any unique factots which may impact the manner in which the

execution team carries out the execution "



12. Upon information and belief, the warden did not request the attendance of any

physicians or medical personnet to advise or assist the execution team in case

difficulties arose in carrying out Mr. Clark's execution.

13. Upon information and belief, the warden did not hold a briefiag of execution team

members to gather intake information for Mr. Clark's execution.

14. Upon information and belief, ODRC officials failed to carry out the pre-execution

medical review required by the execution protocol.

15. Mr. Clark's execution took place on May 02,2006 at the Southern Ohio

Correctional Facility in Lucasville, Ohio.

16. During the execution, Mr. Clark climbed up on the gumeyhimself, offering no

resistance to the procedure.

17. For 25 minutes prior to the beginning of Mr. Clark's execution, the execution

team attempte.d to place shunts in both of his arms. Mr. Clark's veins were

difficult to IV due to scar tissue built up over years of drug use.

18. In a break with normal procedure, the execution team proceeded with heparin

lock in only one of Mr. Clark's arms.

19. Like other lethal injection states, Ohio employs three drugs in the execution

procedure.

20. According to an execution log provided by the Ohio Depattment of Corrections,

Mr. Clark received syringes 'one' and 'two' containing Thiopental Sodium and

the first saline rV flush. This first series of injections was completed by 10:37AM.

21. The first execution attempt foiled, probably due to a collapsed vein.
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22. The execution team discovered the problem when Mr. Clark lifted his head from

the gurney and repeatedly stated, "It don't work".

23. Mr. Clark also asked members of the execution team if any alternate means of

administering a lethal dose were available.

24. After the failed first attempt, the execution team contacted the Ohio attorney

general's office, and also the governor's office, for inspvctions on how to

proceed.

25. The execution team closed a curtain between the execution chamber and the

witness room. Terry Collins, Obio Department of Rehabilitation and Correction

Director, ordered the curtain closed to "reduce pressure on the executioa team".

26. Attempts by the execution tsam to find a good vein took almost 1/2 hour.

27. While the execution team attempted to find a good vcin, witnesses could hear Mr.

Clark's groans from behind the curtain.

28. Once the execution team was able to find a usable vein, all eight syringes of

chemicals were administeted as prescribed by the lethal injection protocol. This

series of injections included a repeat of the two sodium thiopental injections and

saline flush administered during the frrst attempt.

29. Mr. Clark was pronounced dead at 11:26 A.M.

30. An autopsy of Mr. Clark's body confirms the problematic nature of WIr. Clark's

execution. Spec'ifically, the presence of 19 needle puncture wounds is indicative

of technical difficulties the execution team encountered during this cxecution

process.
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31. The autopsy of Mr. Clark also revealed evidence (intensive redness of skin and

local tissues) indicating paravenous injection of the lethal injection drugs.

32. Properly carried out, an execution by letbal injection normally takes less than 10

tninutes.

33. At 86 minutes, Mr. Clark's execution was the 2nd longest lethal injection in

American history.

COUNT ONE:

Violation of Civil Rights under 42 U.S.C. § 1983

34. Plaintiffre-alleges pazagraphs 1-33.

35. Asuccessful lethal injection necessarily depends on the lethal chemicals entering

the body of the inmate in a predictable, timely fashion.

36. Tn past executions by lethal injectioa, inmates with scarred or otherwise

inaccessible veins have suffered through lengthy, sometimes excruciatingly

painful, lethal injection procedures.

37. Because Mr. Clark was an intravenous drug user, there was a substantial risk that

the condition of Mr. Clark's veins would not provide adequate access for the

lethal injection chemicals.

38. Due to the accessibility problems with Mr. Clark's veins, additional medical

measures were required to ensure that Mr. Clark's execution would be reasonably

quick and humane, as required by Ohio Revised Code § 2949.22(C) and the

"Cruel and Unusual Punishments" clause of the Eighth Amendment.
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39. On information and beiief, Defendants failed to examine Mr. Clark for potential

medical difficulties prior to canying out his execution as required by Otrio's

execution protocol.

40. In addition, Defendants lacked adequate training and equipment to quickly and

effectively manage Tvfr. Clark's problematic execution once the execution was

underway.

41. As a result of Defendants' deliberate indifference to the substantis! risk of a

problematic execution, NLr, Clark needlessly suffered humiliation, pain and

suffering, and emotional distress. The excessive suffering inflicted on Mr. Clark

was entirely preventable, and served no legitimate penological purpose.

Wherefore, Plaintiff Joseph Clark demands of Defendants jointly and severally in

their individual capacities compensatory damages in, the amount of $150,000. PlainHff

also demands such other and further relief, both in law and in equity; as the court deems

just.

,T'URY DEMAND

Plaintiff demands a jury for all issues properly tried to a jury.

Respectfutly subniitted,
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AUTJIORITY

'I1vs pblicy is issued in compliance with Ohio Revised Code 5120.01 which delegates to
the Director of'the Ohio Department of'Itehabilitaflon and Correction the authority to
manage and direct the total opetations of the Depattnlent and to establish such tules and
regulations as thc D'uwtorpresctibes.

IL PimOSE

The purpose of this policy is to establish guidelines fot cattying out a court-ordered
sentenceof'death.

III. APPLICABILITY

Th9s policy applies to aII individuals involved in catryiag out a coutt ordered death
sentenee in accordance with all applicable policies, administrative rogalations and
statutes.

IV. DFFINITIONS

As used in this policy, the foll.owing will apply:

. ecutin Team: A team consisting of'no less than twelve (12) membets, designated by
the Warden of the Southetn Ohio Cotrectional Facility (SOCF).. Their duties also include
preparation and testing of'cquipment and catrying out pre- and post-exeoution activities.

C~ritica n ident Debriefing Team: A gr•oup selected by the SOCF Warden available to
assist any personsinvolved in the execudon prncess. A psychological debriefing process
is available via DRC clinical s#af3' and others to recognize stressots associated with
exeeutions and to wotk thtaugh them arith aft'ected stafl'as follows:

• Worker's own experiences of'the execution including reacdons and perceptio
• Review any negative aspects and feelings..

DRC 1361
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• Integration of this expeiience into the professional wozk role for a positive futwe
conttibution to the overall team effort.

• Review any positive aspects and feelings.
• Relationships with woikers andlor family.
• Empathy (sharing) with othera.
• Disengagement from execution experience_

5tay: A cowi-otdeled suspension or postponement of a legal execution.

Lethal 'ection: The form of execution whereby a continuous intravenous injection of a
series of dtugs in sufficient dosages is adrninistered to cause death.

e rieve: Thepostponementofanexecutian.

YPOLIC

It is the policy of the Ohio Department of Rehabilitation and Cotrection to eany out the
death penalty as direated by Ohio Cowts of Law All execution processes shall be
perfotmed in a professional, humane, sensitive and dignified marmer

It is the responsibility of' the Director to designate a penal institution where death
sentences shall be executed.. Tbe Watden of'that facility, or Deputy Wardan in the
absenoe of the Warden, is respottsible for carrying out the death sentence on the date
established by the Ohio Supreme Court.

VL PROCEDURES

ORC 1362

A. Csenetal Guidelines

1. All offenders sentenced to death by a cowt of' law will bo transpotted to a
reception centar withfn the Ohio Depatttnent of'Rehabilitation and Conection for
initial processfng. Upon completion of'the reccption ptncess the ofI'ender will
immediately be transfetrad to the designated institution: Mansfield Cozrectional
Institution (MANCI) or Ohio State Penitentiary (OSP) for male ofl'enders or Ohio
Beformatory for Women (ORW) for fetnaie offendeis.

2. Ail court-ordered executions shall be carried out at the Southern Ohio
Correctional F'acility (SOCF) at 10:00 a.m. on the scheduled excaution date_

3.. Unless otheiwise designated by the Director or designee, the condemned inmate
will temain on death row until tiattsfened to the Death Home at SOCF for
soheduled exeaution.

4. The Ohio Supr•eme Court shall designate the date of execution Upon reoeipt of a
scbeduled execution date, the Warden of'the institution housing the inmate shall
notify the Director and the SOCF Weiden.

Publi.c Recox.ds Response 8,7'06 11
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5. Attendance at the execution is governed by the Ohio Revised Code, section
2949.25 and includes:

•'1'he Warden or Acting Warden ofthe institution where the execution is to be
conducted, and sueh number ofcorteeiion ofl'icers or other• persons as the
Warden or Acting Watden thinks necessazy to carry out the death sentence.

• The Sheciff of the county in which the prisonet was tried and convicted.
• The Directot• of' the Department of' Rehabilitation and Correction.. or his

designee and any other person selected by the Director or his designee to
ensure that the death sentence is carried out.

• Such number of' physicians of the institutfon where the execution is to be
conducted and medical personnel as the Warden or Acting Warden thinks
necessary.

• The ptisonet• may select one of' the following petsons: a DRC chaplain,
minister•of-record, clergy, rabbi, priest, irnam, or regulatly ordained,
accreditsd, or licensed minister of' an established and legally cognizable
church, denemination or sect, subjeai to the approval of the Warden.

• Three persons designated by the ptisoner who are not confined in any state
institution subject to the app:nval of'the Warden or Aoting Warden based on
seeurity consideiations.

• Throe persons designated by 4te itmnediate fatnily of the victim, subject to the
approval of'the Warden or Acting Watden based on security considerations,
as detailed in Depaitment Policy 03-OVS-06, Victim Involvement in the
Exeoution Process..

• Represantatives of'tbe news media as the Director oz his designee autlm:izes
which shall include at least one representat9ve of'the following: a newspaper•;
a telccvision station; and a radio station.

6. The SOCF Warden shall establieh procedures fox conducting executions
consistent with all applicable laws, administrative codes and DRC poficies. 'ihis
will include the establisfiment of' a communieation system between the
Govetnor's Office and the SOCP Command Center

a Primary communications will be via a telephone line opened d'uectly to the
SOCF t.",onvnand Center from the execution chamber.. This line will be tested
one (1) hour ptior• to the scheduled execution, Othet than testing, this line will
temain open.

b, Seacmdaiy communications will be via cellular telephone.

c In the event that both the piimaey and secondary cornmunications are
inopetable, the execution will be delayed until cornmunications are
estabSshed..

DRC 1362
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B. Execution Prooedures

PAGE 4 OP 9

1. Approximately thitty (30) days prior to the scheduled executiou date:

a- The MANCI, OSP or ORW Wasden will notify the Director by menw, with
copies going to the Regional D'uector, DRC Chief Counsel, Assistant
Director; APA, Olvo State Highway Patrol (Portsmouth and. 7ackson), and the
Otlice of Victim Setvices..

b. The SOCF Execution Team will begin conducting training sessions no less
than once per week until the scheduled date of execution.

2. Approximately seven (7) days pzior to the execution:

a. The MA.NCI, OSP or ORW Warden will have the Execution Information
Release (DRC 1808) completed by the condetnned piisoner. This infoimation
will vetify infoxmation on the condentned ptisoner; visitors, wimesses,
spiiitual advisor; attorney, requested witness, proparty, and funetnl
a[Tangement&

b. The names of'of'6cial witnesses/media witnesses will be supplied to the SOCF
Warden, as outlined inthis Policy.

c. The narnes and relationships o€'the victim's witnesses will be supplied to the
SOCP Watden.

3., Approximately twenty-four (24) hours ptior to the scheduled execution:

a. The candemned prisoner will be transfecred Gom Death Row and housed in
the Death House at SOCF The condenuted 4mtate will be constantly
monitored by at least three (3) members of the execution team. A log wili be
maintained including, but not litnited to, visitors, movement, mood changes,
meals setved, showers, telephone calls, etc.

b. The SOCP staff psychologist will intetview the prisoner periodically and
submit progress t•eports to the Warden. All inmate files sliall be maintained'va
the Warden's office at SOCF.

e The Watden will establish a line of communfcation with DRC legal staff and
the Attoutey General's Office for notice of case status and/or other significant
legaf changes.

4. The following events wil] take place upon atrival at the Death House:

a. Once the condemned inmate is at SOCF, the Death House will be tesnicted to
the following:

DRC 7362
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Airector andlor designee(s)
Warden
ChiefPublic Information Officer(s)
InsGtution Deputy Warden
Administtative Assistant to the Warden
Chaplain
Pbysician
Chief of'Secwity
Maintenance Supeiintendent
Ariy other petson as deemed necessary by the Warden.

b, Every possible eff'ort shall be made to anticipate and plan for foreseeable difficulties
in establishing and maintaining the intravenous (IV) lines The condemned prisoner
shall be evaluated by appropriately tiained staff on the day of atrival at the institution,
to evaluate the prisoner's veins and plan ibr the insettion of the IV lines Ihis
evaluation shall include a"hands-on' examination as well as a ieview of the medical
chart. At a minimum, the inntate shall be evaluated upon atxival, later that evening at
a time to be defemun.ed by the warden, and on the foIlowing motning prior to nine
a.m. Potential ptoblems shall be noted and discussed, and potential solutions
considered, in advance of'the execution.

c. SOCF chaplains will tnake petiodic visits to the condemned ptisoner, if'requested by
the itunate.

d. The Deputy Warden of Operations will assign secwity peisonnel to staff
entrances, ebeckpoints and to assist the Ohio State Hlghway Patrol (OSHP),

e.. The Execution Team Leader will ensure that the prisonei's ptoperty is
inventotied in front of'tho p:isaner. The condemned prisoner will have
previously, per paragraph 2, specified who is to receive bis or her personal
ef7ects.

f: The condemned prisoner will, per patagraph 2, specif'y in wsiting his/}ier
request foi funeral arrangements.

S. The Execution Team. Leader will ask the condemned inmate to identify his or
her last special meal request. The last meal wili be served at approximately
4:00 p.m. the day ptior to the scheduled execution.

h. Tho condemned prisoner will be allowed contact visits with family, fliends
andlor private clergy, as approved by the Warden, between the houts of 4:30
pm_ and 730 p,m. on the day piior to the scheduled execution Ccll fiont
visits will be peimitted between the hours of' 6:30 am. and 8:00 a m. on the
day of the scheduled execution, The attotney and spiritual advisor may
continue to visit with the eondemned until 8:45 a m

ORG 1382
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i. All commuttication equipment wifl be tested, including primary and
secondaty communication with the Govemoi's Office

j.. Key petsonnel will be briefed by the Warden, including medical and mental
health, in order to allow intake infotraation to be obtained.

ic. The Warden will receive updates f4om secutity personnel and the OSHP on
crowd control, demoustrations, pickets, eto_

1. The Chief of Secutity will brief the Warden on the level of'tension within the
remainder of'the prison population.

m. The,Watden will relay any out of'the ordinary activity to the South Regional
Director.

n. The Execution Team will eontinue to dtill/reheatse..

5 These procedures shall be fo2lowed concetnhtg the medioations used in the execution,

a. 'Upon notification to the Wardett of a firm exccution date, a petson qualified under
Ohio law to adtninister• medications shall order a quantity of'fhe following drugs in a
timely manner ftom the ittstitntion's licensed pbarmacist: thiopental sodiunt,
pancutmtium bromide and potassium chfoxide. A sufficient quantity shall be ordered
as a contingency against the contamination or other inadvettent loss of any of the
dtugs.

Prior to the exeeatfon and upon anival of the inmate at the institution, a medical
teview of the inmate shall be eondueted to estabH.sh any unique factors which may
impact the mamner in which the execution team cartiea out the execution. This
evaluation shall include a"hands-on" exatnittation as well as a review of the medical
chart. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution.

b. Oti the day of the execution, the person quaiified under Ohio law to
admiaister medications shall take possession of'the drugs thiapental sodium,
pancuronfum brotttide and potassium chloride ffont the institution pharmacy,
and shall document possession of'the drugs by signing a receipt or log. The
person qaaIified ttndex• Ohlo law to administer rnedications shall deffver the
dtugs to the dcath house_

'T'he person qualified under Ohio law to administer medications shall, in the presence
of'a witoess, give possession of the drugs to a petson qualified ta prepare inttavenous
injections.. This transfer shall be documented by a receipt signed by these tiu•ee
patties.. The petson qualified under Ohio law to adminfster medications shall notify
the command center-upon the deiivety of dtugs and the command center shall log the
time of'delivery, the quantity, name and type of'dtugs delivered.

c.. The dtugs shall be prepared for injection by a person qualified under Ohio law to
administer and pi•epare drugs for intravenous injections. Ihe prepatation of the drugs

eRC 1362
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shall be monitored by a similatiy qualified witness who shall independently verify the
prepalation and dosage of'the drugs When the drugs are prepared, the eottunand
center shall be notified and the time of the preparation tecorded. The command
cemer shall also record wbat dtugs were prepated, the quatitity, natne and dosage of
the prepared drugs.,

d. The exeoution team shall make every effott to establish IV sites in two locations, and
they shaD. take the amount of titne necessary when pursuing this objective. This step
shall be accomplished in the holding cell, and the stafYshalE utiliu heparin locks to
create the sites and keep thetn opea The team shall test the viability of the IV site
with a small amount of saline, to be flushed tlunugh the hepatin lock.

e. Once the inmate has been escorted to the chambet, a low-piessure saline drip shall be
connected to the N sites.

f. The drugs shall be prepated as foIlows:l

i. Two grams of' I7tiopental Sodium prepared with 25 mg/cc concentration
for a total of' 80cc which are placed in two sytinges labeled "one" and

ii 100 mg of' Panctuonium Bretnide is prepared with 2mglnil concentration
for a total of 50ea which is placed into two 25cc sytinges labeled "three"
and "fout:"

iii. 100 milliequivalents of Potassium Chloside are prepared with 2 meq/cc
concentration for a total of' SOca.. The preparation is placed in a sytinge
labeled "five."

The aim veins near the joint between the upper and lowet• arm will be utilized
as the prefennd site for the injectiort. In the event that the execution team is
unable to prepar,e the inmate's veius at the prefetted site to receive the
intravenous dose of' dtugs, a qualifred medical person authorized to adtninistet
initavenous drugs shall use an altetnative site to deliver the dmgs as they may
be authorized by law..

6.. Approxnnately one (1) hour piior to the scheduled execution:

a. The ptisoner will be petmitted to take a shower and dtcss in the appropriate
cloflt€ng for the execution.

b. Official witnesses to the execution will report to the institution. The victim's
witnesses wfll repott to the Portsmouth Highway Patrol Post for escoit to the
institution by designated SOCF personnel

I Depending upon the f.onn and concentration of dtugs delivered, it may be necessary to modify the preparation of
syringes. In the event of any modification for any reason, a qvaiified witness shall review any modifications and the
command center shall be notified and any changes recorded
nRC 1362
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7.. Approximatoly fifteen (15) niinutes prior to the scheduled exccution:

a. The warden shall read tho death waxrant to the condeumed prisoner

b. All authorized witness groups will be escotted to the death house separately by
designated stafh

8. Execution

a. The Warden and Execution Team will escort the condemned prisoner to the
execution chambe , place the condenmed piisoner on the lethal3njection bed,
secure the sttaps and insert the intravenous injection tubes.

b. The Warden will ask the condemned prisoner if he has any last words.. Tf'the
prisoner has a last statement, he will be allowed to make it while the witdesses
are present in the adjacent viewing chambers, and are able to see him and hear
him via microphone. There wiII be no restricrion on the content of the
oondenined ptisoner's statement and no unreasonable restriction on the
dulation of the prisoner's last statement.

c, Upon the Wardcn's signal, the injections shall be admiuiatered in the order•
described above by a person qualified under Obio law to edminister
inttavenous injections. The start and finish time of' each syringe shall be
repotted to the command center and recorded in a log. The lowpessme
saline drip shall be allowed to flush saline tlnough the lines for• at least sixty
seconds between syringes two and three, between sytinges four and five, and
again after syringe five.

d. Tha execution team leade.r and the warden shall observe the inmate's IV sites
for signs of' infiltration thtoughoiut the time that the drugs are being
administered to the inmate. In the event that both IV sites become
compromised, the team shall take such time as may be neeessary to establish a
viable IV site.

e. Once the exeoution cycle is completed, the curtains will be drawn and the
designated personnel will examine the body and pronounce the prisoner dead.

f. The curtains will be opened for the Warden to pronounce the time of' death.
Witnesses will be eseoited from the Death House.

9. Post-Execution:

a. The Watden, ot his designee, will notify the Director that the execution has
been carried out.

b The Executlon Team will remove the deceased from the execution bed, and
place bim or her on a garney.

Public Records Respoixse 8,?.,O6 17
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c. Disposition of the body will be in accordance with artangements made prior
to the execution at the prisoner-'s raquest.

d. 17te Wasden will sign and returu the death watiant to the couct, indicating the
execution has been canied out.

10. Debriefing;

a, The Wardcn wil] ensure that critical incident debriefings are available for the
Execudon Team and staff partidpants immediately following the execution_

b. The ciitical incident debriefing team wiIl conduet intecview in accordance
with CIM guidelines.

ATTACHMEN'CS:

DRC 1808 Execution [nformation Release

DRC 1302
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7Ms policy is issued in compliance with Ohio Revised Code 5120..01 which delegates to
the Director of the Ohio Department of Rehabllitation and Corrdation tho authotity to
inanage and dir•ect the total operations of the Depaaztment and to establish such tules and
regulations as the Director presetibes.

If. P OSE

The pu[pose of this policy is to establish guidelines for• oatrying out a court•otdeied
sentence ofdeath.

IfY. APPLICAB•I11TY

This policy appizes to all individuals invoh-ed in cauying out a couttrordered death
sentence in accordanae with all applicable policies, administrative regulations and
statates.

IV. DE TIONS

As used in this policy, the following wlll apply:

FS_xecutlon Team: A team consisting of'no less than twelve (12) members, designated by
the Wardenof the Southern Ohio Corraotional Facility (SOCF) and the Religious
Services Administiator. Their duties also include preparation and testing of equipment
canying out pre- and post=execution activities; and counseling with the inmate.

Critical Ilicident Debriefing Team: A gioup selected by tlre SOCk Warden, and
including the Religious Secviees Administrafor available to assist any persons involved in
the execution process. A ps,ychologieal debiiefing process is available via DRC clinical
staff and others to tecognize stressors associated with executions and to work through
them with affected staff as follorvs:

DRC 1361
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• Worker's orvn experiences of'the execution htcluding reactions and perceptions.
• Review any negative aspects and feelings..
• Review any positive aspects and feelings..
• Relationships with wotkets and/or family.
• Empathy (sharing) witlt othets.
• Disengagement from execution expetience.
• lntegretion of'tbis experience into the professional work role for a positive future

conti ibution to the overall team effort.
• Exploring Religious Conviotions and feelings.

Stav: A court-ordered suspension or postponement of a legal execution.

Lethal Iniection: The form ofexecution whereby a continuous intiavenous injection of a
series of dtugs in sufficient dosagos is administered to cause death.

Re r ve: The postponement of an exeoution.

V. POI,ICY,

lt is the policy of'the Ohio Depattineni of Rehabilitation and Correction'to carzy out the
death penalty as directed by Ohio Coutts of• Law. All execution processes shail be
pecformed in a prrfessional, humane, sensitive aftd dignified manner-

it is the responsibility of' the Diir.ctor to designate a penal lnstitution where death
sentences shall be executed. The Warden of that facility, or Deputy Warden In the
absence of the Warden, is responsible frn• cmrying out the death sentence on the dade
established by thc Ohio Supreme Couit.

VL. PROCEDYII2ES

A. Generat Guidelines

1. All ofl'enders senteuced to death by a court of' law will be transported to a
reeeption centar within the Olito Department of Rehabilitation and Correction for
initial processing. Upoit completion of the reception process the offender will
immediately be transfetred to the designated institution: Mansfield Conectional
Institution (MANCI) or Ohio State Penitentiaty (OSP) for male offenders ar Ohio
Reformatoty for Women (ORW) for female offendeis.

2. All court-ordered executions shall be cairied out at tlte Southem Ohio
Cortectional Facility (SOCF) at 10:00 a.m.. on the scheduled executlon date.

3. Unless otherwise designated by the Directoz, or designee, the condemned inmate
will remain on death row until transferred to the Death House at SOCF fot
scheduled execution..
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4. 7he Ohio Supreme Court shall designate the date of'execution. Upon receipt of a
soheduled execution date, the Warden of the institution housing the hunate shall
notify the Director, the Religious Serviccs Administtator and the SOCF Warden.

5.. Attendance at the execution is govetned by the Ohio Revised Code, section
2949.25 and includes:'

• The Watden or Acttng Warden of the institution where the execution is to be.
conducted, and such number of' correction officets or other persons as the
Warden ot• Acting Warden thinks necessaty to carry out the death senterice..

• The Sherifl'of the county in which the prisonet• was ttied and canvieted.
• The Director of' the Depattrn.ent of Rehabilitation and Coueetion, or his

designee and any other person selected by the Director or his designee to
emsure that the death sentence is canied out.

• Such number of physicisos of t.he Institution where the execution Is to be
conducted and medical personnel as the Warden or Acting Warden thinks
necessary.

• The prisoner may select one of the following peisons: the Religious Setvices
Adntinistrator; mi»ist.er-of-recotd, olergy, rabbi, priest, imam, or tegulat7y
ordained, acct•edited' or lieensed minister of an established and legally
cognizable church, denoritination or sect; subject to the approval of the
Warden.

• Ihree petsons designated by the piisoner who are not confined in atty state
institution subject to tlte approval of'the Warden ar Acting Warden based on
security considerations

• Ihrce potsons designated by tho immediate family of the victim, subfect to the
approval of the Warden or Acting Warden based on secutity considerations,
as detailed in Depattment Policy 03-OVS-06, Victim involvement in the
Execution Process.

. Representatives of the news media as the Director or his designee authotizes
which shall include at least one representative of the following: a newspaper;
a television station; and a radio station..

6. The SOCF Warden shall establish procedures for conducting executions
eonsistent with all applicable laws, administrative codes and DRC policies. This
wilf include the establishment of a eommunication system between the
Govetnor's Office and the SOCF Command Center.

a_ Frimaty comntunieatlons will be via a telephone line opened dhectly to the
SOCF Command Center ftom the execution chsunber. This line will be tested
one (1) hourprlorto the sclteduled executioti.. Other titantesting, this Hne wili
retnain opeti .

b. Secondaty communications will be via celltilar telephone.

c. In the event that both the primary and secondary communications are
inopetable, the execution will be delayed until communications are
established..
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B. Execution Procedures

1. Approximately thirty (30) days priot• to the schedttied execution date:

a. The MANCI, OSP ot ORW Warden will notify the Director by memo, with
copies going to the Regional Director; DRC Chief' Counsel, Assistant
Direetor, APA, Ohio State }lighway Patrol (Pottsmouth and.Iackson), and the
OiTice of'Victun Setvices.

b. The SOCF Execution Team will begin conducting ttgining sessions no less
than once perweekuntilthescheduied date ofexecution.

c.. The Religious Setvice s Administrator (RSA) shall make contact with the
inmate to establish cottnseling and family contact information.

2: ApproYimately seven (7) days piior to the executioa

a. The M.ANCI, OSP or ORW Warden will have the Execution Information
Release (DRC 1808) completed by the condemned ptisoner. This infoimation
wil] verify information on the condett?ned piisonei; visitois, wittlesses,
spititual advisor, attotney, requesizd witness, property, and funerai
atrangements.

b. The ttames of official wltnesses/tnedia witnesses will be supplied to the SOCF
Wartlen, as outllned in this Poliay.

c. The names and relationships of'the victim's witnesses wili be supplied to the.
SOCF Warden

d. The RSA will piovide famiiy infotmation flom inmate to watden at SOCI

3. Approximately twenty-four (24) homs prfot• to the scheduled execution:

a. The condeinned prisoner will be transfetred from Death Row and housed in
the Death House at SOCF. The condenmed inmate will be constantly
monitored by at least tlvee (3) membets of the execution teatn. A log will be
matrttained inaluding, but not limited to, visitors, movement, mood changes,
meals setved, showets, telephone oalis, etc,

b. The SOCF staff' psychologist will interview the prisoner petiodieally and
submit progress reports to the Warden. All inmate files shall be maintained in
the Watden's office at SOCF.

c. The Warden will establish a line of'eomthunication with DRC legal staff and
the Attorney Genetal's Office for notice of'case status and/or other significant
legal changes..
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d The RSA will provide counseling nnd spiritttal sippott unless the inmate
tequests not to have contact.

e.. Begiuning with his artival at SOCF, the inmate will not be forced to meet with
non-staff visitois that he does not wish to see.

4 The following avents will take place upon atiival at the Death House:

a. Once the condemned inmate is at SOCP, the Deatb i-Iouse will be resnicted to
the following:

Director and/or designee(s)
Warden
Chief'Public infotmation Officer(s)
]nstitution Deputy Warden
.Administrative Assistant to the Warden
Chaplain
Physician
Chief'of Seculity
Maintenance Supetintendent
Any other person as deemed necessary by the Wat$en.

b.. Every pbssible effort shall be madeto anticipate and plan for foreseeable difficulties
in establishing and maintaining ttte intmvanous (IV) lines.. The condemned ptisoner
shall be evaluated by appropriately trained staff on the day of'arrival at the institution,
to evaluate the prisoner's veins and plan for tho in.sertion of the IV lines. This
evaluation shall include a "hands-on" examination as well as a review ofthe medical
chatt. At a minimurit, the inmate shall be evaluated upon atrival, later that evening at
a time to be detetmined by the warden, and od the following moining pr ior to nine
am. Potential problems shall be noted and discussed, and potential solutions
considered, in advance of the execution.

c. SOCF chaplaim will make periodic visits to the condemned prisonet, ifrequested by
the intnate,

d- Ihe Daputy Warden of Operations will assign security personnel to staff
entrancas, checkpoints and to assist the Ohio State Highway Patrol (OSHP),

e. The Eaecution Ieam Leader will ensute that the prisoner's propeity is
inventoried in ftont of the prisoner. The condemned prisoner will have
previously, pet paragraph 2, specified who is to teeeive his or her petsonal
effects..

f The condemned paisoner wili, per parngmph 2, specify in writing his/her
request for funeral arrangements.
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g The Execution Team T..eader will ask the condemned inmate to identify his or
her last special meat request. The last meal will be setved at approximately
4:00 p..m.. the day prior to the scheduled execution.

b. The condemned prisoner will be allowed contact visits whh family, filends
and/or private clergy, as approved by the Watden, between the hours of'4:30
pm. and 7:30 pm, on the day prior to the scheduled execution. Cell fiont
visits will be petmitted between the houis of'6:30 a.m. and 8:00 a..m. on the
day of the seheduled execution.. The attorney and spiritual advisot• may
continue to visit with the condemned unti18:45 a.m..

i. All communicalion equipment will be tested, inoluding primaty and
secondaty communication with the Governor's Office.

j. Key peisonnel will be briefed by the Wardcn, including medical and mental
health, in order to allow intake Information to be obtuined.

k. The Wardon will rnceive updates from secutity personnel and the OSHP on
crowd conttol, demonstrations, pickets, etc.

l.. The Chief'of'Seearity will brief'the Warden on the level of tension within the
remainder of'the prison population.

m. T"he Warden wlil relay any out of'the ordinaty activity to the South Regional
Director.

n.. The Lxecution Team will continue to drilllrehearse.

5.. Ihese procedures shall be followed concernin.g the medications used in the execution.

a. Upon notification to the Warden of a firm execution date, a pezson qualified under
Ohio law to administer medications shall order a quantity of the following drugs in a
timely manner fkom the institntion's licensed phannscist: thiopentai sodium,
paneuroniunr binomide and potassium chloricie. A suffioient quantity shall ba ordered
as a oontingency against the contamination or othet inadvertent ioss of any of the
drugs.

Priorto the execution and upon aitival of'the inmatc at the institution, a medical
teview of the inmate shall be conducted to establish any unique factors which may
impact the manner in which the execution teatn carries out the exeeution. This
evaluatioia shall include a"hands-on" examination as well as a review of the medical
chatt.. Potsntial problems shall be noted and discussed, and potential solutions
considercd, in advance of the execution.•

b. On the day of the execution, the person qualified under Ohio law to
administet medications shall take possession of the drugs tiliopental sodium,
pancuronium biomide and potassium chloride fiani the institution pliarmacy,
and shall document possession of the dcugs by signing a receipt or log. Ihe
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petson quaHfied under Ohio law to administer medications shall deliver the
drttgs to the death house.

The petson qualified under Ohio laiv to administer medications shall, in the presence
of a witness, give possession of'the dtugs to a porsoit qualified to prepare intravenous
injections. This transfer shall be documented by a receipt signed by these three
patties. The person quali fied under Ohio law to administor medications shall notify
the command center upon the delivery of dtugs and the command center shall log the
time ofdeliveiy, the qnantity, name and type of drugs delivered..

c.. Ihe dtugs shall be prepared for injeetion by a peison qualified undet Ohio law to
administer and prepare drugs for inhaveaous injections. The preparation of the drugs
shall be monitored by a similarly qualified witness who shall independontly verify the
preparation and dosage of the drugs. When the dtugs atc ptepared, the command
center sltall be notified and the time of'the pt'eparation recorded. The command
center shall also recofd what drugs were prepaird, the quantity, name and dosage of'
the prepared dntgs.

d. The execution team shall make every effott to establish IV sites in two locations, and
they shail take the amoum of time tteaessary when pursuing this objeotive_ This step
shall be accomplished in the holding cell, and the staff" shall utilize heparin locks to
create the sites and keep them open. ']'he team shall test the viability ofthe IV site
with a small atnount of saline, to be flushed through the heparin lock.

e. Once the inmate has been.escorted to the chamber, a low-pressuie saline dzip shall be
connected to the IV sites.

L Ihe dtugs shall be prepaled as follows:t

i. Two gratns of' Tltiopental Sodium prepared with 25 mg/cc concentration
foi a total of'80cc which are placed in two syringes labeled "one" and
6a...O,f

ii.. 100 mg of Pencwnnium Bromide is prepared with 2mg/nil concentration
for a total of'50cc which is placed Into two 25ec syr inges labeled "three"
and "four"

iii. 100 miilieqnivalents of'Potassium Cliloride are ptepared with 2 meq/cc
eoncentiation for a total of 50cc.. The preparation is placed in a syeinge
iabeled °five."

The atm veins near the_joint behveen the upper and lower mm will be utilized
as the preforred site for the injection. In the event that the execution team is
unable to piepare the inmate's veins at the pteferred sitc to receive the

1 Depending upon the fotm and concentration of drugs delivered, it may be necessary to modify the preparation of
sytinges. In the event of'auy ntodification fot any reason, a qaalified ivitnees shall review any modifications and the
cotnmand center shall be notified and any changes recorded.
DRC 1362
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intravenous dose of'drugs, a qttalified medical personllla...uthorized to administer
inttavenous drugs shall use an alternative site to deliver the drugs as they tnay
be authoiized by faw.

6. Approximately one (1) hour priorto the scheduled execution:

a. The piisoner will be permitted to take a shower and dress in the approptiate
clothing for the exeeution.

b. Official witnesses to the execution will repoit to the institution. The victim's
witnesses will report to the Portsmouth liighway Patrol Post for ascort to the
institution by designated SOCF personnel.

c. The RSA will be present to counsel and provide spiritual support to the
inmate and staff.

7. Approximataly fifteen (15) minutes prior to the scheduled execution:

a. The warden shall read the death wartant to the condemned pr isoner

b.. All authorized witness groups will be escorted to the death house separately by
designated staff:

9. Execution:

a. Ihe Waiden and Execution Team wili escort the condemned prisoner to the
execution chambet, place the condemned prisoner on the lethal injection bed,
secure the straps and insert the inttavenous injection tubes.

b.. The Warden will ask the condetnned prisonet If he has any last words. If the
prisoner has a tast statement, he will be allowed to make it while the witnesses
ane present in the adjacent viewing chambers, and are able to see hirn and ltear
him via mierophona. Ihere wili be no resttiction on the content of the
condemned prisoners statement and no unreasonable lesttiction on the
duration of tha ptisonet's last statement..

c.. Upon tfre Warden's signal, the injections shall be administered in tlie,oider
desoribed above by a person qualified under Ohio law to administer
intravenons lnjections_ The staet and finish time of' each syringe shall be
repoited to the command canter and recorded in a log. The low-pressure
saline drip shall be allowed to flush saline through the lines for• at least sixty
seconds between syringes two aitd three, between syringes four and five, and
again afler syringe five..

d. The execution team leader and the warden shall obseive the inmate's IV sites
for signs of infiltration throughout the time that fhe drugs are being
administered to the inmate.. In the event that both fV sites become
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compiomised, the team shall take such time as may be necessary to establish a
viable IV site.

e. The RSA or the inmatc's Spiritual Advisor will anoint the body of'the inmate
If'recluested by the inmate..

£ The RSA will cootdinate the burial of the inmate's body with local chaplains
if the intnate's family does not want the body.

9. Post•Execution:

a. The Warden, or his designee, will notify the Directoi that tlte execution has
been carried out.

b. The Exedution Team will'remove the deceased from the execution bed, and
place him or her on a gurney

c.. Disposition of'tire body will be in accordance with annngements made prior
to the exeeution at the prisoner's request.

d. The Warden will sign and return the death watrant to the court, indieating the
execution has been can•ied out

10. Debiief3ng:

a. The Warden will erusure tbat caitieal incident debriefings are available for the
Execution Team andstaffpatticipants immediately following the execution.

b., The exitical incident debriefing tcam will conduct interview In accordance
with CiM guidelines.

c. The RSA will be available for debriefiing fbi the staff and the fanrily of the
Inmate

AITACFIIvIENTS:

DRC 1808 Execution Information Release
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IN THE TJ`IITED STATES DISTRICT COTJ-RT
NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

JACK E. ALDERMAN,

Plaintiff,

V.

JAMES E. DONALD, in his capacity as
Conunissioner of the Georgia Department
of Corrections; HILTON HALL,
in his capacity as Warden, Georgia
Diagnostic and Classification Prison;
DOES 1-50, UNKNOWN
EXECUTIONERS, in their capacities
as employees and/or agents of the
Georgia Department of Corrections.

)
)
)

)
)
)
)
)

Defendants. )

Civil Action No.
1:07-CV-1474-BBiM

DECLARATION ROBERT K. T_.OWE, ESQ. REGARDING
THE EXECUTION OF CHRISTOl'HER NEWTON

I, Robert K. Lowe, Esq., declare that:

1. My name is Robert K. Lowe, and I have been a licensed Ohio

attomey since 2000. 1 currently serve as an Assistant State Public Defender for

the Office of the Ohio Public Defender in the death penalty section, and I have

held thatposition since July 2001.
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2. During my tenure as Assistant State Public Defender, my office

has continually represented Christopher Newton during his direct appeal to the

Ohio Supreme Court. It was in my capacity as Mr. Newton's counsel that I

witnessed his execution on May 24, 2007 at the Southern Ohio Correctional

Facility.

3. As one of the witnesses, the following occurred for Mr. Newton's

execution:

a. The media was taken into the death house (J-Block of

Southern Ohio Correctional Facility) about 8-10 minutes before 10:00

a.m.

b. The victim's witnesses, three prosecutors from Richland

County, were taken into the death house about 5 minutes before 10:00

a.m.

c. Mr. Newton's witnesses, including myself were taken into

the death house about 2 minLites before 10:00 a.m.

d. All witnesses were in place and seated at about 10:01 a.m.

e. At 10:03 a.m. the video prompter came on and the "medical

team" started to put the locks into Mr. Newton's arms. There was at least

one person on each side. Mr. Newton was in the holding cell on a bed.

f. The lock was inserted and taped down on the left arm. This

was achieved on the third or fourth attempt, after 22 minutes. An IV line
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was attached to Mr. Newton to keep the vein open. The IV bag hun^

over his head (could not see what it was attached to).

g• As for the right arm, it took approximately an hour and

fifteen minutes to insert the lock.

h. At approximately 14:35 a.m. I asked if Greg Trout was in

the area and asked to speak with him or Mr. Newton due to the length of

time finding a vein. I was not pernutted to speak to Mr. Newton.

However, a few minutes later, I was asked to leave the witness area to

talk with Greg Trout. Mr. Trout informed me that there was no time

table to find a vein and that the "team" was told to take their time to find

a viable vein. I inquired about cutting down and was informed that they

had not even come close to thinking that that was required.

i. At 10:40 a.m. the "medical team" did Iook at the right leg as

an option to access a vein, no "pricks" were attempted in the leg. After a

couple of rtiinutes looking, the "medical team" went back to the right

j. At 10:48 a.m. the "medical team" started looking at the right

arm and right leg.

k. At 10:57 a.m. the "medical team" left. They retumed at

11:00 a.m. with a new tray of medical items.
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1. At 11:05 a.m. Mr. Newton got up and left the view of the

video prompter. I was pulled out of the witness area and Greg Trout

informed me that Mr. Newton as[ced and was permitted to use the

restroom due to the bag of fluids being pumped into Mr. Newton to keep

the left vein open.

M. After Mr. Newton went to the restroom, the "team" searched

for a vein while he sat on the bed. At 11:22 a.m. Mr. Newton laid back

down on his bed. After searching for a vein for a short period of time,

Mr. Newton laid there with the "team" just looking at Mr. Newton.

n. At about 11:30 a.m.1 was pulled out of the witness room

again. I was told that they had found a second vein but it was nznning

really slow - but rnnni,ig continuously. They were going to move Mr.

Newton slowly into the chamber and proceed with the execution. I was

informed that if there was failure, that the curtain would be closed and

Mr. Newton moved onto a gurney and taken back to the holding ceii in

order to search for a vein under the camera with the video prompter

tumed back on.

o. At about 11:33 a.m., Mr. Newton walked into the execution

chamber. He was strapped onto the execution table at 11:34 a.m. One of

the guards (grey shirt) who was strapping ivlr. Newton's left arm had

shaky hands.
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p, At 11:36 a.m., Mr. Newton was given his opportunity to

make a statement. Warden Voorhies stood to Mr. New-ton's right with a

white shirt guard (head of the execution team-introduced himself as that

during Wednesday's visit) at Mr. Newton's head. These two remained in

the execution chamber during the execution.

q. For sever•al minutes after his statement, Mr. Newton was still

talking and laughing with the guard and Warden Voorhies.

r. After Mr. Newton stopped talking, there was a short time

period and then movement was observed. At one point, the guard looked

at Warden Voorhies with a bewildered or confused look. Mr. Newton's

chest/stomach moved about 8-10 times and his chin was moving in jittery

manner.

s. At 11:45 a.m. Mr. Newton's chest made one movement.

t. The ctutain was drawn at 11;51 a.m.

U. The curtain was re-opened and death was pronounced at

I 1:53 a.m.

v. The witnesses were escorted out of the death house with the

media first, then Mr. Newton's witnesses, and then the victim's

witnesses.

I declare under penalty of perjury that the foregoing is true and correct.
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Dated: August 15, 2007

Robert K. Lowe, Esquire
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