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In the Supreme Court of Ghio

ELEVATORS MUTUAL INSURANCE
COMPANY

Plaintiff/ Appellee,
V.

J. PATRICK O’FLAHERTY’S, INC,, et
al,

Defendants/Appellees.

S e ' et vt o st gy’ v’ e

Supreme Court Case No.: 2009-0321

On appeal from the Sandusky County
Court of Appeals, Sixth Appellate
District

Court of Appeals Case No.: S-08-006

NOTICE THAT THE COURT OF APPEALS FOR SANDUSKY COUNTY, SIXTH
APPELLATE DISTRICT, HAS OVERRULED ELEVATORS MUTUAL INSURANCE
COMPANY’S MOTION TO CERTIFY A CONFLICT

W. Patrick Murray (0008841)
Telephone: (419) 624-3122
James L. Murray, Esq. (0068471)
Telephone: (419) 624-3129
William H. Bartle (0008795)
Telephone (419) 624-3012
Murray & Murray Co., L.P.A.
111 E. Shoreline Drive
Sandusky, Ohio 44870
Facsimile: (419) 624-0707

Attorneys for Defendants/Appellees
J. Patrick O’Flaherty’s, Inc.,
Richard A. Heyman, &Jan N. Heyman

Robert E. Chudakoff (0038594)
Gary S. Greenlee (0067630}
Ulmer & Berne LLP

Skylight Ofﬁ(ge Tower

1660 West 2™ Street, Suite 1100
Cleveland, Ohio 44113-1448
Telephone: (216) 583-7000
Facsimile: (216) 583-7001

Attorneys for Plaintiff/Appellee Elevators
Mutual Insurance Company

Jay Clinton Rice (0000349)
(Counsel of Record)

Richard C.O. Rezie (0071321)
GALLAGHER SHARP

Sixth Floor, Bulkley Building
1501 Euclid Avenue
Cleveland, Ohio 44115
Telephone: (216) 241-5310
Facsimile: (216) 241-1608
Email: jrice{@gallaghersharp.com; and
rrezie(@gallaghersharp.com

Attorneys for Appellant/Intervenor NAMIC
Insurance Company
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NOTICE OF DENIAL OF MOTION TO CERTIFY A CONFLICT

Now comes Appellant, NAMIC Insurance Company, and pursuant to Supreme Court Rule

of Practice IV, Section 4(B), hereby gives notice that the Court of Appeals for Sandusky County,

Sixth Appellate District, has overruled Appellee Elevators Mutual Insurance Company’s Motion to

Certify a Conflict. A copy of the Appellate Court’s “Decision and Judgment” overruling, inter alia,

Elevators Mutual’s Motion to Certify a Contlict is attached hereto.

In accordance with S.Ct. Prac. R. III., Appellant NAMIC Insurance Company requests

consideration of its jurisdictional memorandum filed on February 12, 2009 in its discretionary

appeal, case no. 2009-0321.

Respectfully submifted,......m=-- =,
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J&Y GLINTON RIEE (0000349)
/" (Coupsel of Record)
C.O. REZIE (0071321)
GALLAGHER SHARP
Sikth Floor, Bulkley Building
1501 Euclid Avenue
Cleveland, Ohio 44115
(216) 241-5310 (Telephone)
(216) 241-1608 (Telefax)

Attorneys  for Appellant/Intervenor NAMIC
Insurance Company



CERTIFICATE OF SERVICE

A copy of the foregoing Notice That the Court of Appeals for Sandusky County, Sixth
Appellate District, Has Overruled Elevators Mutual Insurance Company's Motion to Certify a

Conflict was sent by regular U.S. Mail on this | % day of February, 2009, to:

Robert E. Chudakoff, Esq.

Gary S. Greenlee, Esq.

Ulmer & Berne LLP

Skylight Office Tower

1660 West 2™ Street, Suite 1100
Cleveland, Ohio 44113-1448

Attorneys for Plaintiff/Appellee Elevators
Mutual insurance Company

W. Patrick Murray, Esq.
James L. Murray, Esq.
Murray & Murray Co., L.P.A.
111 E. Shoreline Drive
Sandusky, Ohio 44870

Attorneys for Defendants/Appellees
J. Patrick O’Flaherty’s, Inc.,
Richard A. Heyman, & Jan N. Heyman

JAY CLINTON RICE (0000349)
{(Coundsel of Record)
RIC C.0. REZIE (0071321)

: {
i/ Attorneys for Appellant/Intervenor NAMIC
Insurance Company
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IN THE COURT OF APPEALS OF OHIO
SIXTH APPELLATE DISTRICT
SANDUSKY COUNTY
Elevators Mutual Insurance Company Court of Appeals No. §-08§-008
Appellee Trial Court No. 01-CV-687
Y.
J. Patrick O'Flaherty's, Inc., et al.  DECISION AND JUDGMENT
Appellants Decided:  FEB 0 9 2008
¥ ko ok 3

This ;lnatter is before the court on the motions of appellee, Elevators Mutual
Insurance Company, for reconsideration or, in the alternative, rehearing en banc of our
decision in Elevators. Mut. Ins. Co. v. J. Patrick OFlaherty's, Inc., el ¢l,, 6th Dist. No. -
08-006, 2008-Ohio-6946. Appelles also moves to certify a conflict. Appellants, J,
Patrick O'Flaherty's, Inc. and Richard A. and Jan N. Heyman, have filed a2 memorandum
in opposition to which appellee has filed replies,

Reconsideration and En Bane

On an application for reconsideration, "[tThe test generally applied is whether the

motion for reconsideration calls to the attention of the court an obvious error in its

decision or raises an issue for our consideration that was either not considered at all or
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was not fully considered by us when it should have been.” Matthews v. Mutthews (1981},
5 Ohio App.3d 140, 143. The application is not designed for use when & party simply
disagrees with the logic or conclusions of the cowrt. State v. Owens (1996), 112 Ohio
App.3d 334, 336. Neither is it an opportunity to reargue the case.

Although appelice exhaustively attacks what it considers out errant reasoning in
the principal decision, it has not directed our attention to any issue that we failed to
consider or did not fully consider. With respect to the conflict appelice perceives
between the principal decision and our prior decision in Jaros v. Ohio Bd. of Emergency
Med, Serv., 6th Dist. No. L-01-1422, 2002-Ohio-2363, as we stated at § 29 in the
principal decision, we do not share appellee's perception that such a conflict exists.
Accordingly, appellee's motions for reconsideration and for rehearing en banc are found
not well-taken and are denied.

Certify 2 Conflict

Section 3(B)(4), Article IV, Ohio Constitution reguires that when a court of appeals
finds itseff in conflict with another court of appeals on the same question of law, that
court must certify its decision and the record of the matter to the Supreme Court of Ohio
for a resolution of the question. Whitelock v. Gilbane Bldg. Co. (1993), 66 Chio St.3d
594, 596.

In the principal case, pursuant to State v. Mapes (19855, 19 QOhio 5t.3d 108, we
held that a criminal conviction resulting from a no contest plea is onty admissible in

subsequent proceedings if made relevant by statute. Appeles insists that this holding

i I AKE

;s i

LI"L"!J

L,

D)

[
e

N




@2/p9/2888 12:26 4152134644 Bl DisiRlul AFFEA-S

conflicts with that of other courts of appeals in State v, Williams (Nov. 21, 1997), 2d Dist.
No. 16306; Steirke v. Allstate Ins. Co.(1993), 86 Ohio App.3d 798; State v. Smith (Nov.
14, 1990), 4th Dist, No. CA 1847; State v. Cook (Mar. 27, 1992), 7th Dist. No. CA 80; |
State v. Charlton (Jan. 29, 1992), 9th Dist. No, 81CAD05113; and, Haley v. Holderman
(Mar. 13, 1997), 10th Dist. No. 96APEQ8-1019.

We have already distinguished Steinke in the principal decision. 2008-Ohio-6946,
9 30. Smith, Cook, end Charieton are all cases in which a defendant's ﬁmbation was
revoked because of a later conviction obtained on a no contest plea. Each defendant had
as a term of probation, entered under express statutory authority of former R.C.
295].02(C) (rev. 7/1/96), that he not commit fture crimes. Thus, each defendant had his
subsequent conviction made relevant to the probation revocation proceeding under
authority derived from & statute, Consequently, there is no conflict with the principal
decision.

Williams involved an issue of whether a no contest plea to a minor misdemeanor
mooted the quesiion of the propriety of the arrest as a basis for suppressing evidence
obtained in a post arrest search. The appellate court stated that the misdemeanor
conviction precluded a trial court finding int the suppression proceeding that the arrest
was improper. Nevertheless, the court reversed the order of suppression based not on this
conclusion, but because the police had probable cause to atrest the defendant. As
result, the portion of the decision upon which appellee agserts conflict was not nccessary

to the resolution of the case and does not form a basis to premise conflict.
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Haley concerned whether a defendant's conviction for securities violations as the
result of a no contest plea waived his right to challenge the constitutionality of the stetute
and administrative code section under which he was convicted. Inclusion of this case
among those purportedly in conflict with the principal decision frankly mystifies us. We
find ne conflict.

Because we fail to find any of the cases appellee sets forth is in conflict with the

decision at issue, appellee’s motion to certify a conflict is not well-taken and is, hereby,

denied.

AL o L Qi)
JUDGE

Arlepe Sipeer. J. : ~

CONCUR.

Thomas J. Osowik, J.
CONCURS AND
WRITES SEPARATELY.

QSOWIK, J.

I would concur with the majority in the analysis of the decisions cited by appellee
to certify the decision as a conflict with other appellate jurisdictions. Specifically, in its
decision and judgment entry, the majotity distinguished Steinke v. Allstate Ins. Co. The
other referenced cases are of little relevance to the issue involved in this matter now

before the court or are supporied by the analysis in State v. Mapes.
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That being stated, the facts of this case ars unigue. I would maintain my cpini'on
that the proscription against the subsequent use of a no contest plea against a defendant is
not affected.

A no contest plea is not being used against a convicted arsonist when he submits a
claim for benefits to his property insurer. In this instance, his pleas in the criminal cases
are not subjecting him to civil liability.

Appeliant’s suggested approach does not hold enough water to extinguish the
raging flames of his pleas. This is nearly an inflammatory application of Crim.R.
11(B)(2) and Evid.R. 410 and its implications could be incendiary.

The Supreme Court should review this court’s decision as a result of the
exceptional facts of this case; however, I agree with the majority that there is not at the

present time a conflict to support a certification.
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