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RELATORS’ MEMORANDUM IN OPPOSITION TO RESPONDENTS’
MOTION FOR JUDGMENT ON PLEADINGS

INTRODUCTION

I With Their Motion, Respondents Seek To Negate Relators’ Fundamental
Right Of Property.

Relators own land that Erie MetroParks took from them nearly a decade ago to create a
public bike and leisure path through their private property. Relators —and their predecessor in
title — have obtained final judgments from the Co_urt of Appeals in Key Trust and also from this
Court in Coles which vindicated their rights. This action was filed in furtherance of Relators’
property rights firmly estabiished by these prior decisions. Relators, as a matter of clear legal
right, seek the issuance of a peremptory writ on the basis of the allegations in the Complaint. If
there is any dispute of material fact which would preclude the issuance of a preemptory writ,
which relators deny, then an alternative writ should be issued. In this way, the parties may
submit evidence and briefs for resolution of this dispute. However, in no event should the
Respondents’ Motion for Judgment on the Pleadings be granted. The material allegations of the
Mandamus Complaint establish, at a minimum, the Relators’ right to a wnif. To grant
Respondents’ Motion would prematurely strip Relators of clear legal rights previously and
unanimously recognized by this Court as well as other courts, following nearly a decade of
litigation. To grant this Motion would negate the fundamental right of property and the right to
just compensation for scizure of private property guaranteed by the Ohio Constitution.

All allegations and inferences are to be construed in favor of the Relators. Upon a
Civ.R. 12(C) motion for judgment on.the pleadings, the party against whom the motion is made
is entitled to have all the material allegations in the complaint, with all reasonable inferences to

be drawn therefrom, construed in his or her favor as true. Peterson v. Teodosio (1973), 34 Ohio



St.2d 161, 165-66, 297 N.E.2d 113. A motion for judgment on the pleadings is disfavored and
generally improper in a mandamus action because it calls for a decision on the merits of the
controversy. State ex rel. Pirman v. Money (1994), 69 Ohio St.3d 591, 592, 635 N.E.2d 26
(citing State ex rel. Yiamouyiannis v. Taft (1992), 65 Ohio St.3d 205, 206, 602 N.E.2d 644). For
any or all of the reasons below, and applying the standards for Rule 12(C) in the mandamus
action context, Respondents’ Motion should be denied in its entirety.

II. The Nickoli Relators Seek Only To Enforce Key Trust And This Court’s
Mandate In Coles.

All that the Relators in this action (the “Nickoli Relators™) seek is to enforce the judgmment
in the Key Trust litigation and this Court’s unanimous 6-0 decision in State ex rel. Coles v.
Granville, 116 Ohio St.3d 231, 2007-Ohio-6057, 877 N.E.2d 968 (“Coles™). The Key Trust
. judgmient affirmed that the Key Trust Defendants, including the Nickoli Relators as well as the
relators in Coles (“Coles Relators™) had a valid ownership interest in the sections of the property
adjacent to the Huron River formerly owned by the Milan Canal Company (“‘canal corridor”) that
they acquired directly or indirectly from Key Trust Company of Ohio (“Key Trust”); and that the
Respondents’ interest in the canal corridor was limited to the Ebeneser Merry and Kneeland
Townsend tracts. In Coles, this Court unanimously held that Key Trust preclusively decided the
claim of ownership of the canal corridor and, since the Coles Relators’ sections of the canal
corridor lay outside of the Merry and Townsend tracts, had been decided n their favor.
Accordingly, this Court found that the Erie MetroParks had taken “[the Coles Relators] private
property for public use as a recreational trail” and that by doing so, Erie MetroParks “has taken
their property.” Based on this conclusion, this Court found that the Coles Relators had a clear
legal right to a writ of mandamus to “compel the board to commence an appropriation

proceeding to compensate them for the taking.”



Resbondents admit that, like the Coles Relators, each of the Nickoli Relators (except
Cheryl Lyons') were defendants in the Key Trust litigation. Likewise, they admit that the Nickoli
Relators claim to have acquired ownership of their sections of the canal corridor in the same
manner as the Coles Relators. Yet, as the Nickoli Relators allege, Respondents have refused to
initiate appropriation proceedings as to their sections of the canal corridor.

Respondents’ Motion reveals the continued mentality of Erie MetroParks (“Erie
MetroParks™) and its Board of Park Commissioners that they are above the mandates of the
courts of Ohio — even this Court. Respondents refuse to accept the holdings in Key Trust and
Coles and, instead, continue to deprive the Nickoli Relators of their right to just compensation for
the Respondents’ invasion of their property. Indeed, Respondents attempt to rewrite and
eviscerate this Court’s conclusions in Coles by claiming all this Court did was decide that the
1881 lease between the Milan Canal Company and Wheeling & Lake Erie Railway Company
(“1881 Lease”) did not apply to “the real estate allegedly owned by the Relators in Coles because
the alleged property was not within the boundaries of the Merry/Townsend Tracts.” Resps. Mot.,
at 12. In their Answer, Respondents even deny the holding in Coles that *“MetroParks’
construction and use of a recreational trail over their property resulted in a physical invasion of
the Coles relators’ property and constituted an involuntary taking entitling the Coles relators to

the requested appropriation proceeding.” Compare Compl., § 28 with Ans,§28. Respondents’

! Cheryl Lyons is in privity with Michael Meyers (a Key Trust Defendant and Nickoli Relator) as
to the canal corridor section he acquired from Buffalo Prairie. See Affidavits of Michael Meyer
and Cheryl Lyons attached to Complaint. This privity is also evidenced by Mr. Meyer and Ms.
Lyons sharing the same residential address listed on the Complaint’s caption. Accordingly, she
is bound as Michael Meyer by the judgment of Key Trust and mandate of Coles.
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rewrite is an improper attack on this Court’s authority as Ohio’s highest court and its final and
binding decision in Coles.’

Likewise, Respondents invert the res judicata effect of Key Trust by claiming it
establishes that neither the Coles Relators nor the Nickoli Relators own any interest in the canal
corridor. Key Trust, as this Court unanimously held in Coles, preclusively established that the
Key Trust defendants owned their respective sections of the canal corridor (outside the Merry and
Townsend tracts), either directly frofn Key Trust or through Buffalo Prairie (via Key Trust).

Similarly, Respondents invert the res judicata effect of the 1904 Milan Canal Company
dissolution court action (“Dissolution Action”). The final adjudication of the canal company’s
ownership of real estate was that it owned the entire canal corridor, subject to the 1881 Lease.
As the Key Trust action conclusively determined, the 1881 Lease was limited to the Merry and
Townsend tracts. Accordingly, the land the canal company owned as of 1904, and that Key Trust
ultimately received, encompuassed the entire canal corridor subject only to the 1881 lease rights
to the land within the Merry and Townsend tracts.

III.  Respondents’ Motion Lacks Merit And Instead Supports Issuing To The
Nickoli Relators The Requested Peremptory Writ.

Respondents’ actions as alleged in the Complaint and as evidenced by their arguments in
their Motion clearly reveal Respondents’ mission: ignore this Court’s mandate. For several
reasons, this Court should deny Respondents’ Motion and issue the peremptory writ Relators

request.

2 The absurdity of Respondents’ position is made clear by this Court’s unequivocal holding in
Coles that Erie MetroParks had taken “[the Cofes Relators] private property for public use as a
recreational {rail” and that by doing so, Erie MetroParks “has taken their property.” 2007-Ohio-
6057, 59. Yet, Respondents brazenly and falsely inform this Court that there was “no decision
in the Coles opinion that Relators therein had good title to the real estate they claimed to own.”
Resps. Mot., at 25.



First, the Motion is based on res judicata. Res judicata is not a Civil Rule 12 defense that
can raised through a Civil Rule 12(C) Motion. Respondents’ Motion is procedurally defective
and should be dented.

Moreover, the Coles decision that the Coles Relators have a clear legal right to their
sections of the canal corridor and that Erie MetroParks is required to compensate them for its
decade-long physical invasion of that property is res judicata as to the identical claim posed by
the Nickoli Relators. The Coles Relators and Nickoli Relators are in privity as they all acquired
portions of the canal corridor from Key Trust directly or from Key Trust through Buffalo Prairie,
a Coles Relator as well. Indeed, had the Coles Relators claim of ownership been denied, the
Nickoli Relators would have been bound by that decision. The application of offensive claim
preclusion is appropriate here because nothing would be gained by requiring the relitigation of
the same claims previously litigated. Given that, established principles of claim preclusion
mandate the conclusion that the Nickoli Relators own sections of the canal cortdor outside the
Merry and Townsend tracts and they have a clear legal right to their requested writ. Thus,
Respondents’ Motion lacks any merit.

In addition, the Nickoli Relators agree with Respondents that Key Trust has a res judicata
effect upon the Relators’ request for a writ of mandamus. However, Respondents misrepresent
the Key Trust decision. As this Court unanimously held, Key Trust established that the Key Trust
defendants hold the valid ownership interest in all sectipns of the canal corridor that lie outside
the Merry and Townsend tracts. Key Trust therefore is claim preclusion as to the ownership of
the Nickoli Relators and prevents Respondents from relitigating the claim. For this additional

reason, Respondents’ Motion should be denied.



Furthermore, to the extent Coles is not claim preclusive, it is issue preclusive that the
defendants in Key Trust acquired a valid and enforceable ownership interest in the canal
corridor.

Finally, the 1904 Dissolution Action further establishes that this Court was correct in
Coles. The Court’s Journal Entry and Order of Sale, established that the canal company owned
the entire canal corridor in 1904 subject only to the 1881 Lease. The 1904 court rulings were
submitted as evidence and considered in Cofes. Accordingly, the 1904 Dissolution Action
vindicates the fact that the Nickoli Relators acquired tile to the canal corridor (outside of Merry
and Townsend tracts) from or through Key Trust. Accordingly, Respondents’ Motion should be
denied and this Court should issue a peremptory writ as Respondents concede that the Nickoli
Relators’ sections of the canal corridor are outside the boundaries of the Merry and Townsend
tracts. The Nickoli Relators are identically situated to the Relators in Coles. Compl., | 35; Ans.,
9 35. The pleadings therefore establish that the Relators are entitled to their requested
peremptory writ.

ARGUMENT

L Res Judicata Is Not A Civ. R.12(B) Defense That Can Be Raised By A
Civ. R. 12(C) Motion.

Res judicata is an affirmative defense set forth in Ohio Rule of Civil Procedure 8(C). See
Ohio Civ. R. Pro. 8(C); State ex rei. Freeman v. Morris (1991), 62 Ohio St.3d 107, 109, 579
N.E.2d 702. Res judicata is not one of the defenses listed in Civ. R. 12(B) that can be made by
motion. See Ohio Civ. R. Pro. 12(B); Freeman, 62 Ohio St.3d at 109. Consequently, this Court
has repeatedly held that “the defense of res judicata may not be raised by a motion to dismiss
under Civ. R. 12(B).” Freeman, 62 Ohio St.3d at 109; Shaper v. Tracy (1995), 73 Ohio St.3d

1211, 654 N.E.2d 1268.



A Civ. R. 12(C) motion is merely a “vehicle” for raising Civ. R. 12(B) defenses after.the
close of pleadings. Burnside v. Leimbach (1991), 71 Ohio App.3d 399, 402, 59/-1 N.E.2d 60 (case
cited extensively in State ex rel. Midwest Pride I V, Inc. v. Pontious (1996), 75 Ohio S{.3d 563,
569, 664 N.E.2d 931, for the standard to apply in ruling on a Civ. R. 12(C) Motion).
Consequently, this Court’s rule of law established in Freeman and Shaper applies equally to a
motion for judgment on the pleadings under Civ. R. 12(C). Estate of Sherman v. Millhon (1995),
104 Ohio App.3d 614, 617-18, 662 N.E.2d 1098, jurisdictional motion overruled, 74 Ohio St.3d
1456 (1995); Marok v. The Ohio State. Univ., 10th Dist. No. 07AP-921, 2008-Ohio-3170, § 13;
Bus. Data Sys., Inc. v. Figetakis, 9th Dist. No. 22783, 2006-Ohio-1036, Y 11 (*[T]o the extent
that the trial court dismissed the claims against Appellee as barred by res judicata, we find error.
The doctrine of res judicata is not grounds for dismissal pursuant to Civ. R. 12(C)”). This law,
coupled with the principle that Civ. R. 12(C) motions are disfavored and generally improper in
mandamus actions, warrants denial of Respondents’ Motion. State ex rel. Pirman, 69 Ohio St.3d
at 592.

For the above reason alone, Respondents’ Motion should be denied in its entirety. Yet,
even if this Court considers the substance’ of Respondents’ Motion, it fails.

II. This Court’s Helding in Coles Establishes That As Identically-Situated

Neighbors in Privity with the Coles Relators, the Nickoli Relators Have A
Clear Legal Right to Their Requested Writ.

Respondents’ 26 page Motion can be condensed to the following: Respondents claim that

Key Trust decided that the Key Trust defendants did not receive any property from Key Trust

3 Many of the multitude of exhibits attached to the Respondents’ Answer are not appropriate for
considering a Civ, R. 12(C) Motion as they amount to evidence, not pleadings. See Inskeep v.
Burton, 2nd Dist. No. 2007 CA 11, 2008-Ohio-1982, 4 1, 17.(*trial court’s opinion in another
matter is not the sort of written instrument proper for designation as ‘part of the pleading’ in the
context of a motion for judgment on the pleadings™).

-7-



either directly or through Buffalo Prairie other than within the Merry and Townsend tracts.
Because the Nickoli Relators’ sections of the canal corridor are outside those tracts, the
Respondents’ argument goes, the Nickoli Relators have no interest in the canal land that runs
through and bisects their property. The corollary to Respondents’ argument is that this Court in
Coles ruled only that the Coles Relators’ property was not within the Merry or Townsend tracts
and, thus, not encumbered by the 1881 Lease. Erie MetroParks continues to claim, after ten
years of litigation, that land outside of those tracts is encumbered by the 1881 railroad lease
because Key Trust did not have any title to convey. Respondents’ argument merely reflects their
continued refusal to accept the clear dictates of this Court’s unanimous Coles decision that Key
Trust had title to the canal lands which it could and did convey to the property owners along the

canal.

A This Court Held that the Coles Relators had a Clear Legal Right of
Ownership in Their Sections of the Canal Corridor.

In Coles, this Court concluded by finding:

Relators have established that by employing their private property for public

use as a recreational trail, the board of park commissioners has taken their

property. Accordingly, we grant a writ of mandamus to compel the board to

commence an appropriation proceeding to compensate them for that taking,.
Cole, 2007-0Ohio-6057, 4 59 (emphasis added). Obviously, this Court found that the Coles
relators had a valid interest in the canal corridor sections they purchased directly or indirectly
from Key Trust and, thus, a clear legal right to a writ.

Further, Respondents’ claim that this Court in Coles did not decide that the Relators
therein had good title to the real estate they claimed is belied by this Court’s summary rejection

of Erie MetroParks’ Motion for Reconsideration. In that Motion, Erie MetroParks asserted that

the Coles Relators lacked good title and, thus, a clear legal right to a writ of mandamus. Ex. A,



Coles Resps., Mot. for Reconsideration, at pgs. 3-5. Had this Court believed Erie MetroParks’
assertion had any merit, it would not have summarily rejected the Motion — after all, the claim in
Coles concerned whether those Relators had clear legal right to a writ compelling appropriation
of their sections of the canal corridor acquired from Key Trust. Morcover, contrary to
Respondents’ misrepresentation in their current Motion, the Motion for Reconsideration was not
the first time in the Coles action that Erie MetroParks asserted that the Relators lacked a valid
ownership interest though Key Trust. It made that claim on page 7 of its Memorandum in
Opposition to Writ of Mandamus. Ex. B, Pertinent Pages of Coles Resps., Memo Opp., at pg. 7.
Had this Court agreed, it would not have held that the Coles Relators had a clear legal right to
their requested writ.

Respondents are correct, however, that a relator must demonstrate a clear legal right to
have the requested acts performed before a writ of mandamus may issue. Likewise,
Respondents are correct that only parties with a valid interest in condemned property in question
can obtain a writ of mandamus to compel the appropriation of the property. That Respondents
correctly state the law reveals the specious nature of their argument about this Court’s actions in
Coles.

B. This Court’s Holding That Coles Relators had a Clear Legal Right of
Ownership in Their Canal Corridor Sections is Res Judicata.

1. The Nickoli Relators and Coles Relators are in privity.

The relators in Coles consisted of Edwin and Lisa Coles, Buffalo Prairie, Ltd., Isolated
Ventures, Ltd., the Executor of Vincent Otrusina’s estate, Warren R. Jones and Robert C.
Bickley. Key Trust had conveyed Edwin and Lisa Coles and Buffalo Prairie property formerly
owned by the canal company. The Coleses and Buffalo Prairie then conveyed sections of this

property to other property owners, including Vincent Otrusina, Warren R. Jones and Robert C.



Bickley. Each of those three Relators received their sections of the property from Buffalo
Prairie. It was these section; of the canal corridor for which the Coles Relators sought a writ of
mandamus in order to compel the Respondents to initiate appropriate proceedings. The Coles
Relators are the Nickoli Relators’ neighbors.

All that the Nickoli Relators request is the identical writ concerning their sections of the
canal corridor outside the Merry and Townsend tracts that their neighbors received in Coles.*

As established supra, the Coles Relators had a clear legal right to a writ of mandamus compelling
Erie MetroParks to initiate appropriation proceedings so that the Relators could be compensated
for the physical invasion of their sections of the canal corridor. That holding is res judicata to
the claim of whether the Nickoli Relators have an equal right to the same writ. Claim preclusion
applies to prevent the relitigating by the same parties or their privies of any claim arising out of a
transaction that was the subject matter of a previous action.- O’Nesti v. DeBartolo Realty Corp.,
113 Ohio St.3d 59, 2007-Ohio-1102, 862 N.E.2d 803, § 6.

As this Court has determined “privity is a somewhat amorphous concept in the context of
claim preclusion.” 1d. at Y 9. (citing Kirkhart v. Keiper, 101 Ohio St.3d 377, 2004-Ohio-1496,
805 N.E.2d 1089, § 8). Indeed, “[a]s a general matter, privity ‘is merely a word used to say that
the relationship between the one who is a party on the record and another is close enough to
include that other within the res judicata.” Brown v. City of Dayton (2000), 89 Ohio St.3d 245,
248, 730 N.E.2d 958 (quoting Bruszewski v. U.S. (3" Cir. 1950), 181 F.2d 419, 423 (Goodrich ,

., concurring)). A “[mlutuality of interest” including an “identity of desired result” can support

* The only difference between the two writs is that the Nickoli Relators ask the Court to impose
a deadline by which Respondents must initiate appropriation proceedings. This request stems
from Respondents’ total and continuing disregard for this Court’s writ of mandamus in Coles.
Fourteen (14) months have lapsed since this Court’s issuance of the writ in Coles and the
Respondents have yet to file one appropriation action against a Coles Relator.

-10-



a finding of privit&. O Nesti, 2007-Ohio-1102, § 9 (quoting Brown, 89 Ohio St.3d at 248). For
mutuality t-o exist the “person taking advantage of the judgment would have been bound by it had
the result been the opposite.” 1d. (quoting Joknson s Island, Inc. v. Bd. of Township Trustees of
Danbury Township (1982), 69 Ohio St.2d 241, 244, 431 N.E.2d 672). There can be no question
that privity exists between the Coles Relators and the Nickoli Relators sufficient for the Nickoli
Relators to rely upon this Court’s holding that the Coles Relators had a clear legal right to their
requested writ,

Respondents admit the Nickoli Relators claim ownership of an interest in the real estatc at
issue in the same manner as the Coles Relators — either through Key Trust directly (Rick and
Carol Rinella) or indirectly through Buffalo Prairie (all remaining Relators). The Coles Relators
and Nickoli Relators’ relationship and mutuality of interests establish the Coles decision is res
judicata in this matter. In fact, the Coles Relators and the Nickoli Relators have the same legal
interests. Respondents cannot dispute that the Nickoli Relators have the same legal interest as
the Coles Relators. In Coles, Erie MetroParks argued that Relator Isolated Ventures, a non-party
to the Key Trust Litigation, was barred by claim preclusion from obtaining the requested writ.
Ex. B, Pertinent Pages of Coles Resps., Memo Opp., at pgs. 15-18. Erie MetroParks could only
have argued that claim preclusion barred Isolated Ventures from its requested writ because
Edwin and Lisa Coles had conveyed a portion of the section of the canal corridor they acquired
from Key Trust to Isolated Ventures, e.g., the Coles and Isolated Ventures were in privity. In
fact, Erie MetroParks explicitly stated under the section of their Memorandum in Opposition in
Coles titled “Parties in privity” that Isolated Ventures was a “successor in interest” and therefore

in privity with Edwin and Lisa Coles and bound by the Key Trust Litigation. Id. at pg. 5.
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Further, had this Court held that the Coles Relators lacked a clear legal right because they
did not own any interest in the property though their conveyances with Key Trust or Buffalo
Prairie, the Nickoli Relators would have been bound by that decision. If this Court had held that
Robert Bickley lacked an ownership interest to the canal corridor through his deed with Buffalo
Prairie, how could the Relators in this action, who have an identical deed for their section of the
canal corridor from Buffalo Prairie, have an ownership interest? Equally, if this Court held that
Buffalo Prairie lacked a valid ownership interest in the canal corridor, the Rinellaes would be
bound by that decision. The Coles Relators and Nickoli Relators are not strangers, but neighbors
in privity.

This Court’s decision in Johnson'’s Island is instructive. In that case, the plaintiff,
Johnson’s Island, Inc., purchased an island in Lake Erie which contained an inactive limestone
mine. Thereafter, the island was zoned residential and in 1977 the homeowners’ association,
Johnson’s Island Club, Inc., and one of its members brought an action against Johnson Island
seeking to enjoin nonconforming use (quarrying). The court granted the requested relief. Then,
in a separate action, Johnson’s Island sought a declaration that the residential classification was
unconstitutional. The defendants argued that the plaintiff’s claim was barred by res judicata.
The trial court agreed, and granted summary judgment. The decision was affirmed by the court
of appeals.

On appeal to this Court, the issue was whether defendants were in privity with the
homeowner’s association such that Johnson’s Island could be precluded from challenging the
constitutionality of the statute. Johnson's Island, 69 Ohio St.2d at 243. This Court began by
noting that “a final judgment or decree rendered upon the merits, without fraud or éollusion, bya

court of competent jurisdiction is conclusive of rights, questions and facts in issue as to the
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parties and their privies, and is a complete bar to any subsequent action between the parties or
those in privity with them.” Id. (quoting Norwood v. McDonald (1943}, 142 Ohio St. 299, 52
N.E.2d 67, paragraph one of the syllabus). The Court then explained that “[t]he estoppel effect
of the judgment operates mutually if the person taking advantage of the judgment would have
been bound by it had the result been the opposite.” Id. at 244. This Court then reasoned that
because the defendants would have been bound by an adverse decision to the homeowner’s
association, there was sufficient privity. Id. at 245. Accordingly, the court found that res
judicata applied to bar the constitutional challenge of Johnson’s Island. 1d. As demonstrated
above, that logic applies equally here.

2. The application of claim preclusion is appropriate.

Further, the application of claim preclusion to grant the Nickoli Relators the identical
relief aé their neighbors in Coles is appropriate. Although Nickoli Relators fecognize that
generally this Court disfavors offensive claim preclusion, there are circumstances where
offensive claim preclusion is appropriate. See O 'Nesti, 2007-Ohio-1102, ¥ 17; Bedgood v.
Cleland (D. Minn. 1982), 554 F, Supp. 513, 518 (cited in O 'Nesti as an example of when
offensive claim preclusion may be appropriate). This action involves the same respondent — the
Board of Erie MetroParks — and absolutely identically-situated relators. Nothing could be gained
from requiring the relators to relitigate exactly the same claims and issues previously litigated
and, thus, claim pre.clusion is appropriate. Indeed, this Court permitted offensive claim
preclusion by the Coles Relators. Coles, 2007-Ohio-6057, q 34,49, 54-55. The Coles Relators
argued that their claim of ownership of their sections of the canal corridor and, thus, their right to
just compensation had been conclusively established by the Key Trust litigation. Id. As set forth

below, this Court unanimously agreed. Accordingly, Nickoli Relators have the same clear legal
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right as the Coles Relators and claim preclusion should apply and the Nickoli Relators’ requested
peremptory writ is appropriate.

III.  Key Trust Preclusively Established The Nickoli Relators’ Claim to Valid

Ownership of Their Sections of the Canal Corridor Outside the Merry and
Townsend Tracts.

In deciding whether to grant the Coles Relators’ petition for writ, this Court focused on
the “Res Judicata Effect of Key Trust Litigation.” Coles, 2007-Ohio-6057, q 34, 54. The Coles
relators sought a writ of mandamus through enforciﬁg the judgment in Key Trust that the
property owners in that action owned their respective sections of the canal corridor outside the
Merry and Townsend tracts. Jd. The Court examined the res judicata effect of Key Trust, first as
t;o South of Mason Road, and then as to the property North of Mason. As to both, it agreed with
the position of the Coles Relators.

As to South of Mason Road, this Court held that “relators have established that the
board’s construction and use of a recreational trail over their property south of Mason Road
resulted in a physical invasion of their property....” Id. at § 49. This Court could have reached
that conclusion only by agreeing with the Coles Relators that the Key Trust Litigation was res
judicata concerning the parties’ interests South of Mason Road and established the Coles
relators’ valid interest outside of the Merry and Townsend tracts and Erie MetroParks’ limited
interest in those two named tracts. Since the Nickoli Relators were parties to the Key Trust
lawsuit, Key Trust litigation conclusively established their ownership interest in their sections of
the canal corridor obtained from Key Trust are South of Mason and outside the Merry and

Townsend tracts. Consequently, they have the same clear legal right to their sections of the canal

corridor ouiside the Merry and Townsend tracts.
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Similarly, this Court’s findings in Coles as to the preclusive effect of Key Trust as to the
sections of the canal corridor at issue therein North of Mason Road further defeats Respondents’
Motion and warrants a peremptory writ. The Coles relators asserted that the Key Trust litigation
“prevents the board from attempting to relitigate their claimed ownership of the property [North
of Mason].” 2007-Ohio-6057, § 54. This Court agreed. 1d. at 4 55. It noted that in Key Trust,
the Erie MetroParks claimed not only ownership interest in the canal corridor property through
the 1881 lease, but also in fee through a quitclaim deed from Wheeling Railroad. Id. In fact, in
Key Trust, Erie MetroParks also claimed an ownership interest in the canal corridor property
through adverse possession. The trial court judge rejected this claim, holding that “Plaintiff has
not met its burden to establish any interest in the property at issue by adverse possession.”
Resps. Ans., at Ex. 11, pgs. 1, 5. The entire property at issue was the full length of the canal
corridor as that is what Erie MetroParks claimed it had a valid property interest. Id. at Ex. §,
g, 10.

In its Complaint in Key Trust, Eric MetroParks itself placed the ownership of the entire
canal corridor directly at issue. It specifically pled that the Milan Canal Company owned the
entire canal corridor in fee simple title and that interest had been transferred to Key Trust and
subsequently to the various other Key Trust Defendants, including the Coles Relators and Nickoli
Relators. Resps. Ans., at Ex. 8, §] 8, 10. Moreover, it specifically pled that it had an ownership
interest through the 1881 Lease in the entire canal corridor. Id. at Ex. §, pg. 10; Ex. 10, § 31.
The Key Trust action ultimately decided that Erie MetroParks’ interest in the canal corridor was
limited to the Merry and Townsend tracts through the 1881 Lease, not that the canal company

did not own the entire canal corridor at the time it was dissolved in 1904.
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Erie MetroParks is estopped from ignoring the facts it pled as true in its complaint in Key
Trust. See Shifflet v. Thomson Newspapers (Ohio), Inc. (1982), 69 Ohio St.2d 179, 187, 431
N.E.2d 1014 (noting that where a party alleges a matter of fact in a pleading, that pleading is an
ac_imission); Faxon Hills Construction Co. v. United Brotherhood of Carpenters and Joiners of
America (1958), 168 Ohio St. 8, 10, 151 N.E.2d 12 (“a distinct statement of fact which is
material and competent and which is contained in a pleading constitutes a judicial admission”),

Erie MetroParks itself put in issue in Key Trust its claim that it owned the entire canal
corridor. The Key Trust court decided otherwise and limited its ownership interest to land only
in the Merry and Townsend tracts. Ultimately, as this Court found in Coles, the trial court in Key

Trust held “that the board had no property interest in the land north of Lock No. 1 [north of the

Wikel Farms’ property immediately North of Mason Road].” Coles, 2007-Ohio-6057, § 55.
(emphasis added). The trial court’s judgment “was not modified by the subsequent Key Trust
proceedings.” Id. Thus, Key Trust was res judicata on the Coles Relators’ claimed ownership of
the sections of the canal corridor North of Mason — they owned those sections and Erie
MetroParks’ construction and use of a recreational trail on their property also “effected an
involuntary taking.” Id. at § 55, 58.

If Key Trust is res judicata that the Coles’ Relators North of Mason Road owned their
respective sections of the canal corridor, then the case is equally res judicata that the Nickoli
Relators North of Mason Road own their respective sections of the canal corridor.

In sum, Respondents’ rewrite of Key Trust is unfounded; as is its attempt to ignore this
Court’s holding concerning the res judicata effect of Key Trust. While Respondents state that
they are not challenging the Coles decision, they in fact seek to render it meaningless by asking

this Court to ignore the preclusive effect of the Key Trust litigation. In reality, Respondents want

-16-



this Court to declare the canal corridor outside of the Merry and Townsend tracts as no man’s
land. Key Trust establishes that it is not no man’s land, but the property of the Coles and Nickoli
Relators.

IV. Coles Conclusively Establishes the Point that the Defendants in Key Trust
Acquired a Valid Ownership Interest in the Canal Corridor from Key Trust.

Even if Coles is not claim preclusion, 1t is issue preclusion on the critical issues in this
action. Issue preclusion serves to prevent the relitigation of a fact or issue that was previously
determined by a court of competent jurisdiction in an action between the same parties or their
privies. O’Nesti, 2007-Chio-1102, 9 7. Coles 1s i1ssue preclusion on the point that the defendants
in Key Trust that acquired an ownership interest in the canal corridor acquired a valid and
enforceable interest. Tn Coles, Erie MetroParks challenged this point by asserting: (1) it had the
valid interest to the caﬁal corridor through the 1881 Lease; (2) 1t had a valid interest to the
corridor deriving from an 1882 deed from Oscar Meeker to Wheeling & Lake Erie Railroad
Company; and (3) that Key Trust conveyed “nothing” to the Coles Relators. Coles, 2007-Ohio-
6057, 48, 57; Ex. B, Coles Resp., Memo Opp., at pg. 7. Despite these arguments, this Court
found that the Coles Relators had a valid interest in the canal corridor through their deeds from
Key Trust or Buffalo Prairie. Now, evidenced by their Motion, Respondents want to relitigate
this point, Issué preclusion applies and bars them from doing so. Q 'Nesti, 2007-Ohto-1102, 4 23
(“If the original plaintiff succeeds, the later plaintiff may use the outcome if issue preclusion
applies™). Consequently, because the Nickoli Relators have alleged that they acquired the same
interest to the canal corridor as the Coles Relators, Respondents’ Motion should be dismissed in
its entirety. (iven that the Respondents concede in their Motion that the Nickoli Relators’
property lies outside the Merry and Townsend tracts, the Nickoli Relators have a clear legal right

to their requested peremptory writ.
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V. The 1904 Milan Canal Company Dissolution Action Conclusively Establishes
That the Nickoli Relators Own Their Sections Of the Canal Corridor, -

Respondents” Motion is a direct attack on this Court’s decision in Coles. Respondents
essentially claim that this unanimous Court had no basis to hold that the Coles Relators had a
clear legal right to a mandamus and there was nothing before the Court to establish that they
received their fee interest in the canal corridor from Key Trust. As part of this attempt to negate
Coles, Respondents claim that the 1904 Canal Company Dissolution Action through which Key
Trust ultimately acquired its interests established that the canal company’s ownership rights in
the canal corridor were limited to the real estate covered by the Merry and Townsend tracts. See
Resps. Mot., at 7. However, again, Respondents misread the decision of yet another Ohio court.
The 1904 Journal Entry and Order of Sale in the Dissolution Action did not limit the Canal
Company’s property to the Merry and Townsend {racts that it leased in 1881. Resps. Ans., at Bx.
4. Instead, this Entry states that the canal company’s property ran the entire length of the canal
corridor from the “southerly end of the canal basin” in the Village of Milan to the “mouth of the
Huron River in the Village of Huron™ as well as all the “Dry Dock and all of the said canal basin
and all of the Upper and Lower Locks of said canal...” Id. Moreover, in furtherance of this
Judicial mandate, the Court entered an Order of Sale of this property, which ultimately came to
be owned by Key Trust in fee, subject only to the 1881 Lease, which has been held to be limited
to the Merry and Townsend tracts. Accordingly, the title to the canal corridor conveyed through
the Dissolution Action has been fixed for 105 years.

The 1904 Journal Entry and the Order of Sale were evidence before this Court in Coles.
See Ex. C, Coles Mot. for Judicial Notice, Exs. H & L. This Court did not find that the 1904
Journal Entry and Order of Sale limited the canal company’s and, ultimately, Key Trust’s

ownership of the canal corridor to the Merry and Townsend tracts. Instead, this Court found that
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“[t]he canal company was dissolved in 1904, and its property interests devolved to a
testamentary trust and its trustee, Key Trust Company of Ohio.” Coles, 2007-Ohio-6057, ¥ 3.
Obviously, this Court agreed with the Coles Relators that the 1904 dissolution transferred to Key
Trust a valid interest in the ownership of the canal corridor. That is how this Court concluded
that the Coles Relators had a clear legal right to their sections of the canal corridor.

Accordingly, the claim of ownership to the canal corridor outside of the Merry and
Townsend tracts was decided in 1904 and conclusively establishes that the Nickoli Relators have
a clear legal right to their sections of the canal corridor outside the Merry and Townsend tracts.
For this reason, Respondents’ Motion should be denied and Nickeli Relators’ requested

peremptory writ issued.

CONCLUSION

Granting Respondents’ Motion does not promote the rile of faw in Ohio. How could it
be possible that Coles Relators Robert Bickley and Warren Jones, for example, have a clear legal
right to their séctions of the canal corridor, but not their neighbors Gerald and Robin Nickoli or
John and Virginia Landoll, who acquired their section of the canal corridor through an identical
conveyance from Buffalo Prairie and whose sections of the canal corridor also fall outside the
Merry and Townsend tracts? Similarly, the Rinellaes, like the Coleses and Buffalo Prairie,
acquired their section of the canal corridor (which is outside the Merry and Townsend tracts)
directly from Key Trust. How do the Coleses and Buffalo Prairie have a clear legal right, as this
Court unanimously held, but not the Rinellaes? Respondents’ absurd solution for this problem is
to eviscerate this Court’s holding in Coles ordering Erie MetroParks to initiate appropriation

proceedings and compensate the Coles Relators by claiming this Court did not conclude that the
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Coles Relators had valid title to their sections of the canal comdor. That proposal sanctions the
defiance by a governmental entity of the rule of law and should be categorically rejected. -

The appropriate answer is that through the Coles decision, the Key Trust litigation, and
the 1904 Dissolution Action, the Nickoli Relators conclusively have a valid ownership interest in
their sections of the canal corridor outside the Merry and Townsend tracts and, thus, a clear legal
right to their requested peremptory writ. This is the only possible conclusion consistent with the
rule of law.. Accordingly Respondents’ Motion for Judgment oﬁ the Pleadings should be denicd

in its entirety and the Relators’ requested peremptory writ issued.

Respectfully submitted,

(Counsel of Record)

Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
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52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008
Tel: (614) 464-6480

Fax: (614) 719-4775
blingram{@vorys.com
Jjmiller@vorys.com
thfusonie@vorys.com

Attorneys for Relators

-20-



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing was
served this 20" day of February, 2009 via regular U.S, mail, postage prepaid, upon Thomas A.
Young, Porter, Wright, Morris & Arthur LLP, 41 Séuth High Street, Columbus, Ohio 43215 and
John D. Latchney, Tomino & Latchney, LPA, 803 East Washington Street, Suite 200, Medina,

Ohio 44256, counsel for Respondents Erie MetroParks and Board of Park Commissioners, Erie

MetroParks. M
D N

Joseph R. Miller (0068463)

21-



EXHIBIT

A



IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel. CASE NO. 06-1259

EDWIN M. COLES, ef al.
Rciaton;
Y,

JONATHAN GRANVILLE, er al.

i T W

Respondents

MOTION FOR RECONSIDERATION

John D. Latchney (0046539)
TOMINO & LATCHNEY, LLLC LPA .
803 East Washington Street, Suite 200
Medina, OH 44256 '
Tel. (330) 723-4656

Fax. (330) 723-5445

E-mail: jlatchney(@brightdsl.net

Attorney for Respondents Jonathan Granville and
Board of Park Commissioners
Erie MetroParks

EXHIBIT

A

tabbies”

FILED
NOV 30 2007

CLERK OF COURT
SUPREME COURT OF OHI0




MOTION
Now comes Respondent Erie MetroParks who, pursuant to SCt R. XI, Section 2(A)4),
hereby moves the Court for yeconsideration of its November 20, 2007 decision granting Relators
Petition for a Writ of Mandamus and, correlatively, ordering Respondent to commence
appropriation proceedings. A Memorandum in Support, which sets forth the relief sought and
reasons for same, follows and is incorporated herein by reference.

MEMORANDUM IN SUPPORT

Relative to the property north of Mason Road, since Relfators Coles and Ostrusina
did not own any land in the 66° wide railroad corridor (and Erie MetroParks makes
no claim to property outside that 66’ wide strip of land), the Petition should have -
been denied because there is no clear legal right to same.

In Erie County Common Pleas Court, Case No. 97-CV-296, regarding property which
was north of Mason Road, Relators Coles claimed title to the sixty-six feet wide strip of land, ie
0.80 acres of land, which had formerly been part of the railroad corridor. The court’s August 17,
1998 Judgment Entry states, in relevant part, as follows:

This action involves the issue of fitle to an 0.80 Acre Parcel of Jand in
Huron, Ohio (“the 0.80 Acre Parcel”). Plaintiffs claim title to the 0.80
Acre Parcel and an additional 9.53 acres pursuant to a deed dated August
5, 1986 from Thomas G. Reel and Gilbert Hoffinan, d.b.a. River Bend
Development, recorded in Volume 528, page 284 of Erie County Records
(the “Coles Deed™).***

It is apparent and the Court finds as a matter of law that the 0.80 Acre
Parcel is specifically excepted from the property conveyed to Plaintiffs,
that the Plaintiffs are not the owners thereof, and are therefore not the
real parties in interest. (Emphasis added.)

The trial court dismissed the case because the Coles did not own the land. Thus, at least

as of August 17, 1998, there had been a judicial determination between the Parties that the Coles

did not have title to the property, which should be res judicata as to the ownership at that time



based upon issue prechision', je. the Coles did not own the property because it was never
conveyed to them as part of the onginal grant. The “not the real parties in interest” language in
the Judgment Entry was superfluous and nothing more than dicta; indeed, the real issue before
the Court was ownership of the 0.80 acre parcel of land.

If, subsequent to August 17, 1998, the Coles became owners of the 0.80 acre, issue
preclusion abviously would not bar their claim. As ov&ners-;,, they wou]d_ héwe .s-tanding.
However, the Coles did not subsequcnﬂy acquive that 0.80 acre parcel.

At § 32 of the Shp Oplmon, the Coun states “Moreover, deSthe the somewhat

coritradictory nature of the e_v‘zdence, 'th'e-descnptlon of the parce]- of land that 1s referred to in

relators complaint as the Coleses’ home -‘pirrcel, which is located norﬁi'-bf. Mason R.oﬁd,.
corresponds to the deed descrmﬁou of the property conveyed By qu Trust to flve Coles in -1999,
which was after the 1998 dismissal that the beard citeé in #upport of its res judz’cara claim.”
(Emphasis added).

What prdperty did Key Trust convey io the. Coies n 1999?- If one relies upon the

common pleas court decision, the court of appeals decision, and this Cbm't’s conclusions in 47

and 48 of the Court’s decision in the case sub judice, the answer is: nothing.

' In Thompson v. Wing (1994) ‘70 Ohio St.3d 176, the Ohio Supreme Court stated that

- collateral cstoppe] (aka issue preclusion) “prevents parties or their prmes from relitigating facts

and issues in a subsequant suit thiat-were fully litigated in a pnor suit. Collateral estoppel applies
when the fact or issue (1) was actually and directly litigated in the prior action, (2) was passed
upon and determined by a court of competent jurisdiction, and (3) when the party against whom
collateral estoppel is asserted was a party in privity with a party to the prior action.” Jd. at 183.

? It is axiomatic that for a writ of mandamus to issue, there must be a clear legal right to the

relief requested and a corresponding clear legal duty for the government to act. It is difficult to

imagine how “contradictory evidence” satisfied this legal standard.
3
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In determining what propeity was purportedly cohvcyed by Key Trust to the Coles in
1999, one must first answer the threshold question: What did the canal company, and ergoe Key
Trust, own? “[Tlhe canal company—predecessor in title to Key Trust and relators—had
acquired its real property interests solely from the Merry and Townsend deeds}.]” Slip. Op. §9

(cmphasis added). “[T]he only property owned by the canal cdmpany,at the time the railroad

lease was executed lay within t'he boundarieé.of the Kneeland Townsend and the Ebeneser Merry

propertics; neither of which lay north of Lock No. 1" Id. (emphasis added).

A number of the defendants in the Key Trust litigation, including both Relators Coles and
Ostrusina, appealed the common pleas court:’ s decision. Relators Cdles and Ostrusina attempted
to challenge the trial court’s determination that the canal company (and, ergo Key Trust) owucd
nothing north of Lock No. 1. Indeed, if Key Trust owned nothmg north of Lock No. 1, then in.
1999, Relaters Coles and Ostrusma recewed a qmt claimt deed g:vmg them exactly what Key
Trust owned: nothmg.

Addressing appellants’ (including Relators Coles and Ostrusina) argument conceming the
property description, the court of appeals opined that “The only competent, credible evidence

presented at trial was that ke canal company oblained property solely from Townsend and

Merry. On such evidence, we cannot say that the trial court's decision to limit the lease to such

property was unsupported by the evidence.” Bd. of Park Comm'rs v. Key Trust Co.:, 145 Oh_io-
App3d at 787-788. In other words, since Key Trust obtained only what the canal company
owned, and since the canal company only obtained the Townsend and Merry properties, Key

Trust only owned the Townsend and Merry properties. Again, those properties were south of

Lock No. 1 and south of Mason Road.




The error in this Court™s decision stems from a false premise. The Court correctly
observes that “The Coleses’ home parcel and the Osirusina estate’s property lie north of Mason
Road.” Slip Op. at § 15. It is incontrovertible that this property is not within the boundaries of
the Merry or Townsend tracts. Jd.

The problem stems from the factually erroneous statement “Shortly after the Coleses
received their *** home patcels from Key Trust in 1999....” Id. at  14. Since it is from this
false premise that the Court concludes, at least in part, that res judicata (issue preclusion) cannot
apply, it is material to the outcome of this case.’

As reflected in the August 17, 1998 Judgment Entry in Case No. 97-CV-296:

This action involves the issue of title to an (.80 Acre Parcel of land in
Huron, Ohio (“the 0.80 Acre Parcel™). Plaintiffs claim fitle to the 0.80
Acre Parcel and an additional 9.53 acres pursaant te a deed dated August
5, 1986 from Thomas G. Reel and Gilbert Hoffman, d.b.a. River Bend
Development, recorded in Volume 528, page 284 of Erie County Records
(the “Coles Deed™).

Given that the Coles acquired their “home parcel” in 1986 from the foregoing grantors,
Relators Coles could not have acquired their “home parcel” in 1999 from Key Trust. Indeed, as
the common pleas, court of appeals, and this Court’s decision establish, there is no evidence
whatsoever that Key Trust (or its predecessor the canal company) owned anything north of
Mason Road/Lock No. 1, and only owned property south of Mason Road/Lock No.l, ie. the
Townsend and Merry tracts. Key Trust could have also included the proverbial “Brooklyn

Bridge” in the property description contained in the quit claim deeds Relators Coles and

Ostrusina received, but that doesn’t mean they would then own the Brooklyn Bridge.

3 Again, this is the statement that “the Coleses’ home parcel, which 1s located north of

Mason Road, corresponds to the deed description of the property conveyed by Key Trust to the
Coles in 1999, which was after the 1998 dismissal that the board cites in support of its res
Jjudicata claim,”

5



Despite the fact that Case No. 97-CV-296 expressly determined that Relator Coles did
not own the land in the railroad corridor {(which, again, was north of Mason Road) and despite
the fact that the Key Trust litigation determined that Relators Coles and Ostrusina essentially
received nothing from Key Trust because Townsend and Merry did not own anything north of
Mason Road, this Court has determined that Relators Coles and Ostrusina have a clear legal right
and Erie MetroParks has a clear legal duty to appropriate 66’ wide railroad corridor land north of
Mason Road which courts have, up to this point, determined Relators Coles and Ostrusina did
not own.

Since the common pleas court in Case No. 97-CV-296 determined that the Relators Coles
did not own the 0.80 acre parcel in question (either as a matter of fact or as the legal issue in the
case), since the grantors (Thomas G. Reel and Gilbert Hoffman, d.b.a. River Bend Development)
never conveyed that the 0.80 and (.34 acre parcels, respectively, to Coles and Ostrusina in the
deeds of conveyance, and since the Meeker deed raises a question whether the railroad owned
the property in fee simple or not, at a minimum, there remains a question whether Erie
MetroParks is entitled to the 0.80 acre parcel via adverse possession by its predecessor in interest
or whether there is right of way by prescriptive easement via adverse use. In other words, this
Court should deny the writ relative to Relators Coles and/or Ostrusina because neither has a
“clear” legal right to have Erie MetroParks commence an appropriation proceeding.

Although presented at the trial court level, the Erie County Common Pleas Court

never reached the issue of whether Erie MetroParks was entitled to the land via

adverse possession because it was defermined that the use was permissive subject to
the Lease.

Adverse possession is established when a party proves by clear and convincing evidence

that he has been in open, notorious, continuous, adverse and exclusive possession of the disputed

property for at least twenty-one years. See, e.g., Grace v. Koch (1998), 81 Ohio St.3d 577, 579,
6



1998 Ohio 607, 692 N.E.2d 1009. An individual may tack on a prior property owner's adverse
use in order to establish the twenty-one year possession. See Lyman v. Ferrari (1979}, 66 Ohio
App.2d 72, 76, 419 N.E.2d 1112, citing Zipf v. Dalgarn (1926), 114 Ohio St. 291, 296 151 N.E.
17;4.

Adverse or hostile use is any use that is inconsistent with the rights of the title owner.
Vanasdal v. Brinker (1985), 27 Ohio App.Bd 298, 500 N.E.2d 876, g;ggg Kfmball; . Apder&‘o& '
{1932), 125 Ohio St. 241, 244, 181 N.E. 17. ‘Thus, it is _irrelevant 1f everyone believes the (.)wnerl
of the strip of land in question i_o be tfle party claimingadversé ]ﬁ(‘)sscssion. Id. 31299 As the
court eXpIained in 'Vanasdals'. "The fact that -everyone beliéved the stp in dispute a‘ctué_llﬁi
belonged to Vanasdal so that no one challenged his use of the land earlier is also immaterial The
doctrine of adverse possession protects one who ha;s- honestly éﬁtered and held possession in the
belief that the land was his own, as well as one whorkﬁowingly-appmpriatés"the land of others -
for the purpose of acquiring ﬁﬂé. Yetzer v. Thoman (1866), 17'.(ihio_S_t. 130, Mo’t}tie.tk v. T win
Falls United Methodist Church (1980), 68 Ohio App.2d 219, 222, 428 N.E.2d 870." /d.

Additionally, .the title oﬁner need not have "actual limoﬁlédge éf | adverse use." Id
Instead, "[f]he owner _-is charged wiiﬁ k’mw]edge of adverSe. use when one enters into Vopén and
notorious possessioh of the land under a claim of right." Id. | |

In Case No. 99-CV-492, the trial court’s November 7, 2000 Judgment Entry (JE),
-Peﬁtio'n Exhib_if 10, the court noted that there were; four issues tried to the court:

| One issue before the Court is the validity of a lease (“Iease™) origiﬁaliy
entered into by the predecessors-in-interest to ‘the parties herein, ‘the -
owner/lessor, Milan Canal Company and the lessee Wheeling & Lake Erie
Railroad Company (“Wheeling Railroad™). ‘
The second issue before the Court is whether Plaintiff has acquired any

ownership interest in the property at issue by virtue of a quitclaim deed
from the Wheeling Railroad.




——

The third issue the Court has been asked to decide is whether Plaintiff
has gained any interest in the property at issne by adverse possession.

The fourth issue before thie Court has been asked to decide is the extent of
the property covered by the Lease. (Emphasis added.)

Since the tnal court found that the Lease encommpassed the three mile comdor, it was
unnecessary for the trial court to make a decision whether either the Milan Canal Company or
the various railraads had adversely possessed any non-Leased property for a period of twénty—_
one years. | |

The irial court determined that since the “lessee and 1ts SUCCESSOTS mamtamed raxlmad
operatlons and train traffi ¢ and paid rent while mamtammg the Leascd Property fmm the
tnceptlon of the Lease until someume in the 1980’ R ’Ihe Raﬂro&d and. its predccessors—m—
interest did not hold the Leased Prop_erty adverse to the lessor’s interests untll, at th‘e latest; 1989,—
when it stopped paying rent.” In other words, since the Lease was a permissive use "of the
property, there could not have been adverse passession. |

While this Court has charaéterized- Eric MetroParks position as “hypartechnical” that
was borne of necessity, i.e. the trial court’s statement that the Lease encompassed the enhrety of
the appmxxmately three mile corridor. ‘Stated another way, had the tnaI court ltse,lf believed that
the approximately one mile stretch of land between the northern border of Ebeneser Men_y and
the southern border of the Kneeland Townsend prdperty was not subject to the Lcaée, then the
trial court would have considered and issued a ruling on Eric MetroParks adverse ‘possession
claim. Since the trial court never réached that issue, it’s reasonaﬁle to belie\}e that the ma.] court
had reﬁched the same conclusion as Erie MetroParks concerning the Leasc covering the cntlre

three miles.




This Court should modify its decision to expressly indicate that the Court’s decision does
not preclude the Eric MetroParks from establishing title to portions of the rail corridor through
adverse possession or an easement by prescription. The railroad companies clearly satisfied the
elements necessary to establish and convey to the Erie MetroParks ;itle through adverse
possession or easements by preseription. There are cases cun;ently pending in the Erie Court of
Common Pleas add:ess_:ing-just those isshes. Bécause the only issues in the Key Trust case were
the validity and geographical exterit of the pelpetual Lease, the Key Trust couris never
considered nor ruled on the Park District’s claims of adverse pdssession or prescripﬁon on anyl
property that was not sﬁbjec’t to the lease. In fact, no court has ruled on the Park Dié.tn’ct-’g claims
of an int.erest through either advérse possession or prescription, ANevertheIcss,- the owners of
property adjoining the rail corridor have seized upoﬁ fhis’ Court’s decision in this ca‘se‘fq argne
that the court of common pleas (in-one of these pending cases) must rule a8 matfcf of law that
the Erie MetroParks has no interest in any poﬁion of the railroad corridor not subject to the
Lease. Such an unnrtendcd result would nnfalrly depnve the Ene MetroParks of its propei'ty
interest and substantnal mvestment in improving the rail corndor as a recrcatmna] parkway for '
the benefit of the public, and might ultimately depnve the public itself of a valuable asset.

Respectfully submitted,
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In other words, the Coles do not own the aforementioned 66 foot wide strip of land.
Instead, Erie MetroParks purchased the Railroad’s fee simple ownership interest and now

owns the property.

Despite the foregoing ruling which was never appealed, Relators Coles persist, as
they have in the Petition, that they own the aforementioned land. The case is significant

and relevant to the action sub judice becavse the stairs and decking which were removed

by Erie MetroParks employees was entirely on property owned in :fee simple by the
MetroParks. In other words, Relators Coles (and, for that matter, the Ostrusinas) had and
have no legal right to construct and maintain structures on the property of aﬁothcr any
more than anyone else does. As such, Relators are not entitled to a Pétition for a Writ of
Mandamus to compensate them for any the loss of any structures which encroach or exist
upon property owned by Erie MetroParks. In any event, given the August 17, 1998
ruling, the Coles and Ostrusina Estate cannot establish, as a nilattel.' of law, that Erie
MetroParks has a clear legal duty to commence appropriation proceedings, nor that they
have a clear legal right to same.

C.  Erie County Common Pleas Case No. 99-CV-442,

I Parties in privity,

In 1999, Erie MetroParks filed a declaratory judgment action against the Key
Trust Co. of Ohio concerning a dispute over the leasehold interest held by the Lake Erie
& Wheeling Railway Company. On July 24, 2000, each of the Relators herein (or their

subsequent successors in interest’) were named as defendants in Case No, 99-CV-442,

3 Isolated Ventures, Ltd. was not a party to Case No. 99-CV—442.ah& appears to be a
successor in interest. The Ohio Secretary of State’s website search feature provides no
registered business by that name,



TR at 319, L 13-19. However, Flittner, who had performed the title search for Relators,
had fo agree that north of Lock No. 1, he could not find any deeds of cohvej;_ance,

casements, or rights-of-way from any owner to the Milan Canal Company. TR at 296, In

other words, Relators® own witness did not sapport their theory that the Milan Canal

Company owned anything north of Lock No. 1, which would have been subject to the
Lease and owned by Koy Trust.

3. The trial court’s decision concerning the scone of the Corridor.

In the trial court’s November 7, 2000 Judgment Entry (“JB”), Petition Exhibit 10,
the Court notes that there were four issues tried to the court:

One issue before the Court is the validity of a lease (“Lease™)
originally entered into by the predecessors-in-interest to the parties
herein, the owner/lessor, Milan Canal Coempany and the lessee
Wheeling & Lake Erie Railroad Company (“Wheeling Railroad™).

~ The second issue before the Court is whether Plaintiff has acquired
any ownership interest in the property at issue by virtue of &
quitclaim deed from the Wheeling Railroad. .
The thind issue the Court has been asked to decide is whether

. Plaintiff has gained any interest in the propexty at issue by adverse
. possession.

The fourth issue before the Court has been asked to decide is the
extent of the property cevered by the Lease, (Emphasis added.)

The Judgment Fntry contains “Findings of Fact.” Among the Findings were that
“The Milan Canal Property consisted of a roughly three mile long c(;r.'ritior of property
the northern terminus being known as Lock No. 1, which was located where the Milan
Canal joined the Huron River on property now owned by Wikel Farms, Ltd., just north of

Mason Road, in Section 2, Milan Township, Erie County, Ohio. Neither Kneeland




Proposition of Law No. I:

Res Judicata Bars Re-Litigation of Claims Concerning The Scope of The
Lease Property Description.

Res judicata includes the concept of claim preclusion. “The doctrine of res
Judicata,” the Ohio Supreme Court has explained, “is that an existing final judgment or
decree between the partiés to litigation is conclusive ag to all claims which were or might
have been litigated 1n the first lawsuit.” Rogers v. Whitehall (1986), 25 Ohio St..3d 67,
69 (emphasis added). The rationale for this rule was stated by the Ohio Supreme Court in
Anderson v, Richards (1962), 173 Ohio 8t, 50;

The reagoning in such cases is that a party should have his day in
court, and that day should conclude the matter. A party is bound
then to present his entire case and he is foreclosed from later

attempting to reopen the cause as to issues which were or could have
been presented.

Id. at 53 (emphasis added).

Under the doctrine of claim preclusion, Relators are not entitled to the proverbial
second (or third or fourth) bite of the apple simply because they are dissatisfied with the
outcomé of the prior liigation, Indeed, as explained in Stromberg v. Bd. of Edn. of
Bratenahi (1980), 64 Ohio 8t.2d 98:

This court has uniformly adhered to the doctrine of res judicata to
prevent repeated aftacks upon a final judgment. The doctrine
applies not only to what was determined, but also to every
question which might properly have been litigated.
Id. at 100 (emphasis added). As the Ohio Supreme Court later observed, “The doctrine of
res fudicata requires a plaintiff to present every ground for relief in the first action, or be
forever barred from asserting it.” National Amusements, Inc. v. City of Springdale

(1990), 53 Ohio St.3d 60, 62.
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More recently, the Ohio Supreme Court addressed the doctrine of res judicata in
Grava v. Parkman Twp. (1995), 73 Ohio St3d 379. In Grava, a property owner
requested a variance in 1991. It was denied and no appeal was taken. In 1992, asserting
an additional theory of relief; the property owner again sought permission to construct the
same building that was -the subject of the earlier proceeding. The request was again
denied. On appeal, the court of appeals ruled that the second request was barred by the

doctrine of res Judicata,

The court of appeals held that Grava was barred by the doctrine of
res Jjudicata from asserting an alternative ground for
relief...because that claim ‘might have been litigated’ in his first
appeal to the board concerning his 1991 application for a zoning
certificate, :

Id. at 380,

The Ohio Supreme Court affirmed the court of appeals decision. The Court held
that “A valid, final judgment rendered upon the merits bars all subseqﬁent actions
based upon any claim arising out of the transaction or occurrence that was the subject
matter of the previous action.” Grave, 73 Ohio St.3d 379, Syllabus (emphasis. added).

‘With the sole exception of Isolated Ventures, Ltd., which status is uncléar, all of
the Relators herein participated in the siate court litigation, the Erie County Common
Pleas and Sixth District Court of Appeals are courts of competent jurisdiction, and a final
judgment rendered upon the merits. The record establishes that the Erie County
Common Pleas Court made a factual and legal determination concerning a description of
the Lease Property. The record establishes that Relators attempted to challenge the trial

court’s description of the Corridor Prbperty in the second court of appeals case because
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they felt, in hindsight, that it was overly broad. The record establishes that the court of
appeals affirmed the trial court’s decision regarding the scope of the Lease Property.

In the trial court’s November 7, 2000 Judgment Entry (“JE”), Petition Exhibit 10,
the fourth issue before the court was “the extent of the prope:;ty covered by the Lease.”
(Emphasis added.) The same Judgment Bntxy contains “Findings of Fact.” Among the
Findings were that “The Milan Canal Property consisted of a roughly three mile Iong
corridor of property the northern terminus being known ss Lock No. 1, which was;
located where the Milan Cana! joined the Huron River on property noﬁ owned by Wikel
Farms, Ltd., just north of Mason Road, in Section 2, Milan Township, Erie County, Ohio.
Neither Kneetand Townsend nor Ebeneser Merry conveyed to the Milan Canal Company
any interest in real property north of Lock No. 1.” JE at 3-4 (emphasis added).

I conjunction with the finding fhat the Milan Canal Corridor was roughly hree
miles long, in the Conclusions of Law, the trial court states “I‘he%éfore, tk;e Leased
Property extends from the southern terminus of the old Milan Canal at or near the
southerly end of the Milan Canal basin in the Village of Milan to its northerly
terminus at the Huron River at the former location of Lock No. 1 on the premises now
owned by Wikel Farms, Ltd, immediately north of Masen Road in Section 2, Milan
Township, Erie County.” Id. at 6 (cmphasi# added). In other words, the trial court
decided that the scope of the Leass covered the entire three mile corridor from the
Village of Milan to the south to Lock No. 1.

In this Petition, Relators are, in essence, asking this Court to overrule this prior

court decision and issue a declaratory judgment that the Lease Property is something
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other th_an what the court below said it was. Respondents submit that the state court
decisions are re.s' Judicata and that should not be done.

The principle of stare decisis dictates this result as well. Why? In concluding that
the Lease applied to the entire three mile corridor, the trial court also found that the
doctrine of adverse possession did not apply because the Lease would indicating that the
possession of the property was voluntary, not adverse.

Had the trial court found that the Lease did not encompass the entire three mile |
corridor, then it would have been necessary for the trial court to make a decision whether
either the Milan Canal Company or the various railroads had adversely possessed any
non-ieased pr;)perty for a period of twenty-oﬁe years. In other words, the original case
would have to be ré-opened and tried again, That should not occur in this case. '

Counter-Proposition of Law No. I: -

FOR THE LAND NORTH OF LOCK NO. I, ERIE METROPARKS,

WHICH PURCHASED THY. LAND FROM THE RAILROAD, OWNS THE

PROPERTY IN FEE SIMPLE AND, THEREFORE, HAS A RIGHT TO
EXCLUDE RELATORS FROM OCCUPYING THE LAND.

A. As between Erie MetroParks and the Coles Relators, the:deéision in
Erie County Common Pleas Case No, 97-CV-296, which held that the
Coles did not own the property, Is res judicata and may not be re-

litigated herein. _
Regarding railroad property north of Lock No. 1 (which generally consists of a
sixty-gix feet wide strip of land), Erie MetroPatks owns the property m fee simple
becaunse the grantor rallroad owned the property in fee simple. As noted previously,
Edwin and Lisa Coles had previously filed a lawsuit against the Wheeling & Lake Frie
Railway Company and Erie MetroParks in the Erie County Common Pleas Court, Case

No. 97-CV-296, claiming title to the sixty-six feet wide strip of land, ie. 0.80 acres of
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As the 1882 deed between Oscar Meeker and the railroad demonstrates, whether
deemed the transfer of a parcel, i.e. foe simple ownership'', or a right of way/easement,
the railroad compensated the original grantor, Meeker, for the property in question.
Relators” Brief at 12-13, citing Exhibit C (a certified copy of the deed}.. Like the property
owner in Fogle, Relators Coles and/or the Ostrusina Estate are not entitled to additional
compensation simply because the wuse changed from one form of public
| travel/transportation to another, i.e. the recreationa! trail.

IV. CONCLUSION

Petitioners are not entitled to a writ of mandamus and, therefore, same should and
must be denied. Respondents also submit that the Petition should be dismissed because
although the form is a petition for a writ of mandamus, the substance represents a quiet

title action and request for declaratory relief. |
Respectfully submitted,

= (T

John D. Latchney (0046539) _
TOMINO & LATCHNEY, LLC, LPA '
803 East Washington Street, Suite 200
Medina, Ohio 44256 :

Telephone: (330) 723-4656

Facsimile: (330) 723-5445

B-mail: jlatchney(@brightdsl.net

I Again, relative to the Coles, the issue of ownership of the 0.80 acre parcel, which
was expressly excluded from the Coles deed, was litigated to a final conclusion in Erie
County Common Pleas Court Case No. 97-CV-296. Consistent with the Coles deed, the
Ostrusinas were not conveyed the 0.34 acre parcel ,w which was expressly excluded from
the Ostrusinas’ deed.
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Pursuant to Ohio Rules of Evidence 201(B), Relators, by and through their
counsel,‘ respectfully move this Couit to take judicial notice of the judicial decisions and
other documents attached hereto which are part of the record in an earlier case in which
Respondent Board of Park Commissioners, Erie MetroParks (the “MetroParks™) filed a

“declaratory judgment against certain landowners including Relators, and also to take
judicial notice of the entire record of that case before both the trial court and the appeals

court, including exhibits introduced at trial, transcripts of testimony, pleadings filed with

the courts, and the courts’ judgment entries aﬁd opinions. In sopport of this motion,
Relators state the following: |
1. On September 30, 1999, MetroParks filed a suit in the Erie County Court of
Common Pleas a suit against the Key Trust Company of Ohio, NA Trustee of the
Testamentary Trust of Verna Lockwood Williams (the “Key Trust Case™),
seeking a declaration on certain issues involving their right to use certain land.
The case was captioned Board ‘of Park Commissioners, Erie MetroParks v. Key
Trust Company of Ohio, NA Trustee of the Testamentary Trust of Verna
Lockwood Williams, et al., No. 99 CV 442, Judge Joseph E. Cirigliano presided
over the case. During the pendency of the case, the Key Trust sold the pertinent
property to adjacent landowners, including Relators in this mandamus action, who
were accordingly included as defendants in the case.
2. After trial, an appeal cﬁsued before the Court of Appeals of Ohio, Sixth Appellate
District, Erie County. The case was captioned Board of Park Commissioners,
Erie MetroParks v. Key Trust Company of Ohio, NA Trustee of the Testamentary

Trust of Verna Lockwood Williams, et al, No. E-00-068. In its disposition of the



‘appeal, the Court of Appeals of Ohio affirmed in part and reversed in part the
judgment of the éourt of Common Pleas. As a result, the case was remanded.

. After remand, a second appeal was brought before the Court of Appeals of Ohio,
Sixth Appellate District, Erie County. The case was captioned Board of Park
Commissioners, Erie MetroParks v. Key Trust Company of Ohio, NA Trustee of
the Testamentary Trust of Verna Lockwood Williams, et al., No. E-02-009.

. Under Qhio Rules of Evidence 201, a court is allowed to take judicial notice of

adjudicative facts not subject to reasonable dispute if the facts are “capable of
accurate and ready determination by resort to sources whose accuracy cannot
£easonably be questioned.” Ohijo R. Eﬁd. 201(B). Judicial notice is mandatory if
a party makes such a request and supblies the request with the necessary
information. Ohio R. Evid. 201(D). Judicial notice may be taken at any stage of
the proceeding. Ohio R. Evid. 201(F). |
. Thus, Relators respectfully ask the Court to take judicial notice of the decisions
and the record of the Key Trust Case both at trial and on appeal, including but not
limited to, the following documents, which are attached hereto as Exs. A-K:
A. Amended Complaint MetroParks filed in Board of Park Com'rs, Erie
MetroParks v. Key Trust Co, No. 99 CV 442, dated July 14, 2000,
B.  Judgment Entry of the Common Pleas Court in Board of Park Com'rs,
Erie MetroParks v. Key Trust Co, No. 99 CV 442 (Nov. 7, 2000);
C. Opinion of the Court of Appeals in Board of Park Com'r, Erie
MetroParks v. Key Trust Co., 145 Ohio App. 3d 782 (September 14,

2001);




Judgment Entry of the Common Pleas Court on remand in Board of
Park Com'rs, Erie MetroParks v. Key Trust Co.,No. 99 CV 442
(February 22, 2002),

Opinion of the Court of Appeals on appeal after Remand in Board of
Park Com'rs, Erie 'HetroParks v. Key Trust Co., 2002 WL 31054032
{September 13, 2002);

Historic Erie County Map, exhibit submitted to the Court of Common

Pleas in Board of Park Com'rs, Erie MetroParks v. Key Trust Co, No.
99 CV 442;

Quitclaim deed from Norfolk and Western Railway Company to
Wheeling & Lake Erie Railway Company, exhibit submitted to the
Court of Common Pleas in Board of Park Cont'rs, Erie MetroParks v.
Key Trust Co, No. 99 CV 442;

Joumat Entry of the Court of Common Pleas of Etie County in the
case of In the Matter of the Application for the Dissolution of the
Milan Canal Company, Journal 31 (July 27, 1904);

Qrder of Sale in the case of In the Matter of the Application for the
Dissolution of the Milan Canal Company (August 10, 1904); -

Letter from Dennis M. O’ Toole to Keith A. Wilkowski, dated August
30, 19§5; . |

Title report on the Milan Canal, prepared by sandusky Bay Title

agency, inc. for Robert Wikel, dated November 16, 1995.



Respectfully submitted,

Nels J."Ackerson (pro hac vice)
ACKERSON KAUFFMAN FEX, PC
1250 H Street, NW,

Suite 850

Washington, D.C. 20005

Office: (202) 833-3833

Fax : (202)833-8831

‘Email: ackerson{@ackersonlaw.com

J. Anthony Logan (07257)
BROOKS & LOGAN CO., LPA
5025 Arlington Centre Blvd.
Suite 230

Columbus, OH 43220

Office: (614) 457-1010

Fax : (614)457-1018

Email: secretarybwl@ameritech.net

Counsel for Relators-Appellants
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**IN THE GOURT OF COMMON PLEAS OF ERIE ﬁOUNTY, olio,

In the Matier of the Avplication | Journal Entxy.
Tor:thoe ' dissolution of tho Milan July a7tnh,:1804,
Canal OJowpany, a oorporation, _ ).Journal 31, Page .
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~dng all the land wiih ail the rights anﬁ appurtenanses thore-

fhﬁ inventoxy of renl and p@rsonal ﬁropurty of tho
Milan Jansl Onmpany hnrntb£oro diasolvo&, fogather-with tho
avoraiscment thersor by the avuraisors hareiofora apnointod
haxein, under oath, haviﬁﬁ boon moturnnﬁ, the court being
raily advised in the prouises, finds sald inventory ond ap-
praianmani in a1l ruspvnia in confnvmity to laww and hawahy
npnrovaa and ocnfirmo thoe samn.

And thnreupon this cause oame on.to bo hoard on the
ayplication of the reoaivear herein for an orxdor Lo sell tho
roal ustata dagoribed in éﬁa Yotlition, noid rool ooiale boing
deuoribéd as f'ollows, to wit: Altuate din tha townehivesof Mi-
lan and Huron, in sald Oounty of Rrle, and Btate of Ohio, be-

or, owped by_sgid H%lan Qatnl Company, within the hounds of
a sirip of land ono hundrad and fifty feot in width, oommeno-
ing at th@ soutllorly end of {he oaﬁai baéin.of‘said Hil&n
Canal Qompany, nsar the intersection of Hein anq Union Strectp,
in the Village of Kilan, in gaid Eris gounty, Ohio, and run-
ning thence in a noxiherly dirsoiion to the mouth of tho liu-
ron River, in the Vilage of Nuron, iﬁ paid Erie 6uunty, and
which strip of land is bounded on tho vost by a line diﬁtant
fifty foot from and 1-unn:tn{; noerth warallul with the ooniral

dine of thd - -railroad of the Whauling nud Laku "Erie Railyoad
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Coupany, as surveyed, located and in -the:yrocess of construcd

| rirty foet apart m nug-nesth-peradl

jwhat is dneluded in nald atrip of land sbove dosoridbed, the
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a. O, i -
tion on July 12thk‘1581, botwonn seid Villages of Milan und

Huron, und which aeid ﬂt;ip of land 1s boundad on the sast
bysa line distant’one ' undred feot Lrowm-andirunning norih ' -
parallel-with the sald oontral line of sald rallroad, og sur—
voyed, loontediand bed ng oonsiruotad as nforéhnid, the oast
and woat linog of gqid stiriy of land heing ons hundred and
N eaoh othory

and with the ocentrel line of sulid rallroad, as surveyed, lo-—
6ated and being oconstruotlad nn aforesaid,. fyom tho said nlaps
of baginning to the said mouih of Huron River. Algo all of
the Bo~oallod Dy Pook and all of thn gald ocanal basin and
all of the Uppur and howsr Looks of sald oanal, with all tno
grounds and privilegos connaclted thorowith in addition to

gaild dry dook containing akout ono and 1]3 oorua, snd ihe said
canal.Baain oontaining nbout five ana 45/290 aorass of land

bo the mams mora or loss. Tho sald medliesiais im subjeot to
a loosa to the ﬁhaaiing and Lake Erie Rallrood Company for a
torm of 89 years ovwawnoing on the 18th day of July,.A, D,

1831, and endiug on the 1ath day of July, A, D, 1080, ot un
annual rental of fifty dollars par year, ronowable forover..
And tlie douxrt Ledng fully advised'in tna'pramisus,
Tinds that i1 1s necossary for {he recoiver herein to gell

huaid roal eetale, and it is orderand 1het said receivor shall

ndvertise and sall gald real cetate ut‘yublio sala at the

ongt doox of the Oourl House, in tho ity of Sundwsky, County
T Erio and 8tate of Ohio on the nineteonth day of Soptember,
+ D. 1904, at {two ololovk Py M. Tox sash and shell gilve dus
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being sight hundred dollars,
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ORDER OF SALFE.
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tionad, proveed bo offer scid Emtda and taumrmm u.f puhlio sals, as b oor of said
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