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MEMORANDUM OF DEFENDANTS-APPELLEES OPPOSING
PLAINTIFFS-APPELLANTS' MOTION FOR RECONSIDERATION

In this case, the Court unanimously held that Ohio common law and public policy do not

proscribe a provision in a residential mortgage contract requiring a defaulting borrower to pay a

lender's reasonable attorney fees as a condition of terminating a foreclosure proceeding and

reinstating a defaulted loan. 2009-Ohio-306,¶ 1. Plaintiffs now attack the Court's decision,

arguing that its opinion: ( 1) erroneously relies on federal law, not state law, to support its

holding; (2) fails to accept Plaintiffs' pleaded facts as true; and (3) allows lenders to charge

attorney fees under circumstances where borrowers do not have realistic options and are not

adequately protected from over-reaching. Motion at 2-5. None of these arguments withstands

reasoned analysis on the record before this Court. Because Plaintiffs' motion fails to show that

the Court's decision is predicated upon an obvious error or a failure to consider fully an issue

that was properly raised by the movant, the motion should be denied.

To begin with, Plaintiffs err badly when they contend that this Court's opinion is "based"

on "provisions" of federal law authorizing the recovery of attomey fees as a condition of a

mortgage reinstatement. Motion at 2-5. This is simply not an accurate or fair description of

what this Court found or held. In its opinion, the Court did not purport to rely on any provision

of federal law authorizing the recovery of attorrney fees as a condition of a mortgage

reinstatement or workout of a default. On the contrary, the Court based its decision squarely on

Ohio common law and public policy, as set forth in cases such as Leavans v. Ohio National Bank

(1893), 50 Ohio St. 591, Miller v. Kyle (1911), 85 Ohio St. 186, Worth v. Aetna Casualty and

Surety Co. (1987), 32 Ohio St. 3d 238, and Nottingdale Homeowners'Association, Inc. v. Darby

(1987), 33 Ohio St. 3d 32. After carefully reviewing these and other Ohio precedents respecting

the enforcement of contractual agreements to pay attorney fees, the Court drew a clear and

reasonable distinction between, on the one hand, a provision in a residential mortgage contract



requiring the payment of reasonable attorney fees as a condition of terminating a foreclosure and

reinstating a defaulted loan and, on the other hand, the type of one-sided, mandatory fee-shifting

provisions declared invalid in Miller and other cases. In the Court's words,

a mortgage reinstatement provision in a residential mortgage agreement creates no
obligation on a defaulting borrower to pay a lender's attomey fees until the
borrower exercises his or her choice to reinstate. Thus, the borrower's obligation
to pay such fees does not arise solely as a consequence of the lender-initiated
foreclosure action. Instead, the obligation arises only upon the defaulting
borrower's voluntary exercise of the contractual right to reinstate the mortgage
loan, a right gained in exchange for the lender's surrender of the present right to
foreclosure. Thus, reinstatement is not the enforcement of a debt obligation, and
the public-policy concerns expressed in Miller and Leavans regarding the
imposition of a penalty against a debtor upon default have no relevance.

2009-Ohio-306, ¶ 19 (footnote omitted); see also id., ¶ 18. ("The defaulting borrower's

agreement to pay the lender's attorney fees incurred in connection with the foreclosure

proceedings is a reasonable exchange for the right to require the lender to reinstate the defaulted

mortgage loan and to forbear the lender's legal rights to foreclose, be presently paid in fiill, and

sever the relationship with the defaulted borrower."). This distinction plainly did not depend on

any federal statute or policy but rather was a straightforward recognition of the options that a

defaulting borrower has under Ohio law and the benefits that a borrower receives when he or she

voluntarily elects to exercise a reinstatement right or work out a default by means outside of

foreclosure litigation.

The Court further considered and rejected Plaintiffs' arguments that their contractual

agreements to pay attorney fees in connection with reinstatements and alternate workouts were

contrary to Ohio common law and public policy because they were part of unconscionable

contracts of adhesion that involved no "realistic choice" as to terms that unreasonably favored

one party. 2009-Ohio-306, ¶¶ 20-36. Contrary to Plaintiffs' motion at 3-4, the Court's analysis

of this issue likewise did not tum on any provision of federal law authorizing the recovery of



attorney fees in connection with mortgage reinstatements or workout; nor did the Court's opinion

disregard Plaintiffs' pleaded facts. Indeed, as the Defendants noted in their briefs and oral

arguments to the Court, Plaintiffs' complaint is devoid of allegations suggesting that Plaintiffs

lacked bargaining power in dealing with their lenders over reinstatements and workouts and were

compelled by their lenders to accept terms that were unreasonable. Notwithstanding these

omissions, this Court addressed their "unconscionability" contention.

Moreover, in addressing the unconscionability issue, the Court took Plaintiffs' arguments

at face value and examined whether attorney fee provision in their mortgage loan documents

reflected the kind of one-sided bargain that Ohio law might condemn. As the Court's analysis

reveals, however, no "unconscionability" conclusion is possible on this record given the express

terms of the fee provision and how the provision came to be included in the Plaintiffs' contracts.

Here, Plaintiffs' own mortgage loan documents demonstrate that this is not a case where

an attorney fee provision has been "incorporated into an ordinary contract, lease, note or other

debt instrument ... by the creditor or a similar party ... in the sole interest of such party."

Compare 2009-Ohio-306, ¶¶ 20-36 with Worth, 32 Ohio St. 3d at 242-43. The record shows

that the language of the attorney fee provision is based on Uniform Instruments promulgated by

the Federal National Mortgage Association ("Fannie Mae") and Federal Home Loan Mortgage

Corporation ("Freddie Mac"). See 2009-Ohio-306, ¶¶ 3, 20-22, 35, 37 & nn.1, 4. While the

history of these Uniform Instruments and Fannie Mae and Freddie Mac certainly was relevant to

this Court's "unconscionability" holding, federal law did not, in any respect, provide the basis

for the legal conclusion the Court reached. Rather, since the Uniform Instruments' drafting

process involved numerous sophisticated parties with competing interests and significant

bargaining power, the attorney fee provision was not the kind of one-sided, unbargained for

provision that Ohio common law and public policy might otherwise condemn. 2009-Ohio-306,



¶ 38 (recognizing that Ohio public policy "strongly favors the use of these uniform mortgage

forms" and that declaring some part of them unenforceable would harm Ohio borrowers).

Finally, Plaintiffs miss the mark when they contend that this Court's decision will allow

lenders to charge attomey fees under circumstances where borrowers do not have realistic

options and are not adequately protected from over-reaching. Motion at 4-5. As with Plaintiffs'

other reconsideration arguments, this assertion erroneously assumes that the Court's opinion

hinges on some federal statute authorizing the recovery of attorney fees. Further, this Court's

holding is a narrow one, relating only to certain loan reinstatements, and the Court was careful to

note that only reasonable attorney fees are recoverable if the provision is enforced. The Court's

opinion thus provides the protections that prospective borrowers might need.

In reality, then, the Court's opinion fairly and accurately reflects the record, Ohio

common law precedents, and established public policies; it relies on relevant judicial opinions

and other legal authorities which are routinely considered in the context of a motion to dismiss;

and it responds fully and completely to arguments raised and addressed in the briefs of the

parties and their amici. For these reasons, Defendants-Appellees respectfully urge the Court to

deny the motion for reconsideration. See S.Ct. Prac. R. XI(2) (a motion for reconsideration

"shall not constitute a reargument of the case"); State ex rel. Shemo v. Mayfleld Hts. (2002),

96 Ohio St.3d 379, 380 (motion denied to extent movant simply argued with logic of opinion and

sought to re-litigate issues previously briefed); see also S & P Lebos, Inc. v. Ohio Liquor Control

Comm. (Ohio App. 10th Dist. 2005), 163 Ohio App. 3d 827, 829 (reconsideration standard is

"obvious error" or failure to consider fully issue that was raised previously).
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