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INTRODUCTION

Domestic violence incidents are some of the most serious problems facing law
enforcement today.' The number of domestic violence incident calls on the 9-1-1 system
continues to increase each year. In 2007, law enforcement handled 76,760 calls in the State of
Ohio relating to domestic violence incidents.” These calls were a mixture of domestic
violence incidents in which domestic violence charges were filed (36,465 calls), some other
type of charge was filed (6,104 calls) or no charges were filed (34,191 calls).? Examining this
trend in light of the substantial yearly increases in the amount of calls, domestic violence
incidents represent a significant portion of any law enforcement officer’s daily caseload.

The domestic violence incident calls to the 9-1-1 system also vary in the seriousness
of the situation. The calls range from the more innocuous verbal dispute between the partners
residing in the same household to the most serious of all, the murder of one of the partners in
the relationship. It is estimated that on the average, more than three women are murdered by
their husbands or boyfriends every day.* Further, one out of three women around the world
has been beaten, coerced into sex, or otherwise abused during her lifetime.” The victims of
domestic violence, at times, do not report abusive behavior to law enforcement for a variety of
reasons. Oftentimes, the victim is embarrassed about the situation, is in fear for her life, or
remains silent because of financial concerns or the fear that she will lose custody of her child
or children. These are only some of the factors that prevent the victim from reporting the
violence that she experienced. However, when the abuse in the home becomes intolerable for

the victim, the victim reaches out to law enforcement through the 9-1-1 system seeking

' Ohio Attorney General’s website — 2007 Incidents of Domestic Violence by County and Agency Report
% Ohio Attorney General’s website — 2007 Incidents of Domestic Violence by County and Agency Report
? Ohio Attorney General’s website — 2007 Incidents of Domestic Violence by County and Agency Report
* National Domestic Violence Hotline website - Get Educated-Abuse in America — General Statistics

* National Domestic Violence Hotline website -- Get Educated - Abuse in America — General Statistics
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guidance and help. Oftentimes, the 9-1-1 Dispatcher is the lifeline for the victim, sending law
enforcement officers and medical personnel to assist the victim, When that lifeline between
the victim and the 9-1-1 Dispatcher is broken or disconnected, the victim may suffer terrible
consequences as a direct result of the decision to reach out and ask for assistance. The
decision of the court below in the instant matter severs that lifeline between the victim and the
9-1-1 Dispatcher by not making it a crime to destroy a single, private telephone when it is
being used to call for aid and assistance in an emergency situation.

STATEMENT OF THE FACTS AND THE CASE

Domestic violence is at the heart of this case. Heather Hoge and Antonio Robinson,
the nephew of the Defendant, had been classmates and best friends since they first attended
elementary school together (Transcript at pps. 56-57). In September, 2006, Heather Hoge
lived in Bellefontaine, Ohio and she and Antonio Robinson were in the habit of “hanging out”
together and talking with each other frequently on the telephone (Transcript at pps. 57-59). In
the evening hours of September 1, 2006, Heather Hoge and Antonio Robinson were driving in
the Bellefontaine, Ohio area (Transcript at pp. 60). Between 11:00 P.M. and midnight that
evening, Antonio Robinson received a telephone call from Judy Newhart (Transcript at pp.
61). Judy Newhart was the girlfriend of Raynell Robinson, the Defendant-Appellee who is
also Antonio’s Uncle (Transcript at pp. 61). Judy Newhart called Antonio and invited him to
come to the apartment that she shared with Raynell Robinson to celebrate Adair Robinson’s
twentieth birthday (Transcript at pps. 61 and 119). The apartment that Judy Newhart shared
with the Defendant-Appellee was located in “The Meadows Apartments” with an address of

714 Meadows Drive, Marysville, Union County, Ohio (Transcript at pps. 145-152).



Heather Hoge and Antonio Robinson picked up Anthony Robinson, another Uncle to
Antonio Robinson, at his home in Bellefontaine, Ohio and drove to Marysville, Ohio
(Transcript at pps. 61-63). They arrived at the Defendant-Appellee’s residence at the
Meadows a little after 12:30 A.M. on September 2, 2006 (Transcript at pp. 62). When they
arrived, Judy Newhart was the only one at the apartment (Transcript at pp. 63). The
Defendant-Appellee was visiting a relative in Bellefontaine, Ohio at the time (Transcript at
pps. 152-153). Judy Newhart had been drinking since approximately 7:30 P.M. on September
1, 2007 and she was intoxicated when the Defendant-Appellee’s relatives began arriving
(Transcript at pps. 146-147). Shortly after Heather Hoge, Antonio Robinson and Anthony
Robinson arrived at the apartxﬁent, Adair Robinson and his friend, Dusty, came over to the
Defendant- Appellant’s residence to celebrate (Transcript at pp. 63). The individuals at the
party drank beer, mixed drinks and other liquor (Transcript at pps. 63, 141, 154). At one
~ point in the evening, Judy Newhart became so impaired that she gave Adair Robinson a
“birthday dance” (Transcript at pps. 132-133).

Approximately two hours after Heather Hoge, Antonio Robinson and Anthony
Robinson arrived at his apartment, the Defendant-Appellee came home (Transcript at pps. 64,
120). When he saw the empty beer and liquor bottles, the Defendant-Appellee was not
pleased that Judy Newhart had had a party in his absence (Transcript at pps. 154, 161-162).
The Defendant-Appellee took Judy Newhart upstairs to their bedroom to discuss the situation
(Transcript at pps. 64, 162). Heather Hoge was downstairs in the apartment while this
conversation took place and she heard Judy call for help (Transcript at pp. 65). Heather Hoge
went upstairs to determine if Judy Newhart needed assistance. She knocked at the bedroom

door and the Defendant-Appellee answered (Transcript at pp. 65). When he learned why



Heather Hoge had come upstairs, the Defendant-Appellee told her to go back downstairs and
mind her own business (Transcript at pps. 65-66, 163-164).

When the Defendant-Appellee came back downstairs, he told everyone at the party to
leave immediately (Transcript at pps. 66, 164). Heather Hoge left the apartment first, with
Antonio Robinson directly behind her (Transcript at pps. 66-67). They left the Defendant-
Appellee’s apartment by the front door and walked to Heather Hoge’s truck which was parked
in front of the apartment (Transcript at pp. 67). Heather Hoge was sitting in the driver’s seat
of her vehicle when the Defendant-Appeilee approached Antonio Robinson and asked him
what had been going on in the apartment (Transcript at pp. 67). Antonio Robinson responded
to the Defendant-Appellee’s question and then turned to climb into the passenger side of
Heather Hoge’s truck. At this point, the Defendant-Appellee struck Antonio Robinson in the
back of the head (Transcript at pp. 67). Thereafter, the Defendant-Appellee attacked Antonio,
striking him in the face and the body with his fists (Transcript at pps. 67-68).

When the Defendant-Appellee stopped striking him, Antonio Robinson opened his cell
phone and placed a call to the 9-1-1 Dispatcher (Transcript at pp. 69). During his brief cell
phone call, Antonio Robinson told the Dispatcher that he was injured and that he needed an
ambulance (CD — first 9-1-1 call). When the Defendant-Appellee heard that Antonio
Robinson was on the line with the 9-1-1 Dispatcher, he snatched the cell phone out of
Antonio’s hand and smashed it on the ground, disrupting the 9-1-1 call (Transcript at pps. 70-
71).

After the Defendant-Appellee smashed Antonio Robinson’s cell phone, Heather Hoge
observed Antonio Robinson’s battered physical condition and heard him complaining about

being in pain (Transcript at pps. 69, 72). She got out her cell phone and dialed the 9-1-1



Dispatcher to request an ambulance for her friend (Transcript at pp. 71). During this time, the
Defendant-Appellee was very agitated and pacing around the vehicle (Transcript at pp. 71).
He told everyone in the immediate area several times that if anyone called the police that “he
would shoot them™ (Transcript at pps. 74, 86-87). When the Defendant-Appellee noticed that
Heather Hoge was on the cell phone, he came around the driver’s side of the truck’s window
and demanded that she show him her hands, stating that she better not call the police
(Transcript at pp. 71). After the Defendant-Appellee made this remark, he began assaulting
Antonio Robinson again (Transcript at pp. 72). Antonio Robinson ended up on the ground
with the Defendant-Appellee striking him (Transcript at pp. 72). During this second assault,
Heather Hoge hung up with the 9-1-1 Dispatcher (CD — second 911 Call). Anthony Long, the
Defendant-Appellee’s brother, left his brother’s apartment at that time and intervened in the
fight, separating the two men (Transcript at pp. 131). Anthony Long was disturbed that the
Defendant-Appellee had beaten his own nephew and he “got into the Defendant-Appellee’s
face™ about the incident (Transcript at pp. 125).

Concerned about the threats being made by the Defendant-Appellee and her friend,
Antonio Robinson’s condition, Heather Hoge secretly dialed 9-1-1 on her cell phone again.
(Transcript at pp. 87). Instead of picking up the line, Heather Hoge left the line open but did
not answer the Dispatcher’s questions (Transcript at pp. 87, CD third 9-1-1 call). The
Dispatcher knew that someone was on the line but she was only able to hear yelling and other
noise in the background (Transcript at pp. 50, CD - third 9-1-1 call).

As a result of the first call to 9-1-1 by Antonio Robinson, the 9-1-1 Dispatcher sent
law enforcement, the fire department and an ambulance to The Meadows apartment complex

(Transcript at pp. 48). Officers Bartholomew and Collier responded to the 9-1-1 Dispatcher’s



call but, because Antonio Robinson and Heather Hoge’s cell phone calls were interrupted,
they had no idea to what address they were responding (Transcript at pps. 106-107). Officer
Collier canvassed the first section of the Meadows apartment complex and saw Judy Newhart
walking and crying (Transcript at pp. 107). He interviewed Judy Newhart to discover why
she was crying and upset (Transcript at pp. 107). He was unable to obtain much information
from Ms. Newhart because she was intoxicated (Transcript at pp. 114). Officer Collier was
interrupted in his interview when he received a call from Officer Bartholomew telling him
that he had discovered the location of the assault and that he needed assistance (Transcript at
pps. 107-108).

Officer Bartholomew searched for the location of the alleged assault in the second
section of the Meadows apartment complex, the address numbers in the 600 and 700 blocks
{(Transcript at pp. 96). Eventually, Officer Bartholomew received information assisting him in
locating the individuals involved in the assault (Transcript at pp. 97). He radioed Officer
Collier requesting assistance; Officer Bartholomew was then approached by the Defendant-
Appellee (Transcript at pp. 97). The Defendant-Appellee told the Officer that he needed to
leave (Transcript at pp. 97). The Defendant-Appellee refused to tell Officer Bartholomew
what had happened, stating only that he was handling his “business” (Transcript at pp. 97).
Once they had secured the scene, the law enforcement officers arranged for Antonio Robinson
to be transported to the hospital by ambulance.

On December 20, 2006, the State of Ohio filed a three count Indictment against the
Defendant-Appellee, Raynell Robinson (Indictment). In its Indictment, the State of Ohio
alleged that the Defendant-Appellee had committed the offenses of Felonious Assault, in

violation of Ohio Revised Code Section 2903.11(A)(1), a felony of the second degree;



Disrupting Public Service, in violation of Ohio Revised Code Section 2909.04(A)(3), a felony
of the fourth degree; and Intimidation of an Attorney, Victim or Witness in a Criminal Case,
in violation of Ohio Revised Code Section 2921.04(B), a felony of the third degree
(Indictment). The Defendant-Appellee came before the Court for an arraignment on these
three charges on December 28, 2006. At the arraignment, the Court read the Indictment to the
Defendant-Appellee, referred him to the Union County Criminal Defense Lawyer’s and
entered a plea of not guilty on his behalf to all three counts of the Indictment (Transcript,
December 28, 2006 at pps. 3-5). This matter was set for a scheduling conference on January
30, 2007. At the scheduling conference, the Defendant-Appellee stated to the Court that he
was requesting a jury trial date (Transcript, January 30, 2007 at pp. 3). As a result, the Court
set the matter for a Jury Trial on February 26, 2007 and February 27, 2007 (Hearing Notice
filed on January 30, 2007).

On February 21, 2007 prior to the Jury Trial in the case, the State of Ohio filed a
Motion for Dismissal and Nolle Prosequi conceming Count I of the Indictment. In its
Motion, the State of Ohio-Appellant requested that the Court dismiss Count I of the
Indictment for the reason that the victim of the felonious assault, Antonio Robinson, had
moved to Arizona and was unwilling to travel to the State of Ohio for the trial (Siate’s Motion
filed February 21, 2007). The Court granted the State of Ohio’s Motion in a Journal Entry
filed on February 22, 2007 (Journal Entry filed February 22, 2007). On February 23, 2007,
the State of Ohio filed an Amended Bill of Particulars in this case. The matter proceeded to a
two day jury trial beginning on February 26, 2007, On February 27, 2007, the Jury reached a

verdict and found the Defendant-Appellee guilty of the offenses of Disruption of Public



Services and the Intimidation of Attorney, Victim or Witness (Verdict Forms filed on

February 27, 2007).

ARGUMENT

A. Proposition of Law No. 1.  The destruction of a single, private
telephone or cell phone substantially impairs the ability of law enforcement
officers, firefighters, rescue personnel, emergency personnel, emergency
medical services personnel, or emergency facility personnel to respond to an
emergency or to protect and preserve any person or property from serious
physical harm.

B. Proposition of Law No. 2. The damaging of a single, private telephone or
cellular telephone disrupts “public services” sufficiently to constitute a violation of
R.C. 2909.04(A)(3).

Three Appellate Districts have answered affirmatively that the destruction of a single,
private telephone or cell phone may substantial ly impair the ability of law enforcement
officers or other emergency personnel from responding to an emergency or protecting and
preserving any person or property from serious physical harm. The Third Appellate District
stands alone in determining that the destruction of a single private telephone does not impede
the ability of emergency personnel to respond to a 9-1-1 call. To hold as such, defies the
common sense approach taken by the Second, Fifth and Eighth Appellate Districts when
analyzing this issue. The crux of the issue is simply — is it a crime to destroy a single, private
telephone, whether it is a landline or cellular telephone, when the victim of an assault is
attempting to call for emergency assistance?

The leading case is State v. Brown (1994} 97 Ohio App. 3d 293, 646 N.E.2d 838. In
Brown, the Defendant, the father of the two youngest children of the victim, kicked in the

door of the victim’s apartment, refused to leave and occupied the residence with her and the



children. The following day, the Defendant grabbed the victim by her collar and threw her
down head first onto the floor. The Defendant threatened to kill the victim “before he would
go back to jail” and pulled the telephone out of the wall of the apartment when the victim was
talking to her Father requesting his assistance. Id at pp. 296. As a result of the Defendant’s
actions, the victim’s telephone was broken and it did not operate after the incident. The Court
specifically found that the defendant “purposely, with specific intent, disconnected access to
telephone service at the victim’s apartment and prevented the making of an emergency 9-1-1
telephone call to the police or telephone call to anyone else for assistance while the Defendant
was beating her.” Brown, supra at pp. 301, The Court further determined that:

“By destroying the telephone connection in the victim’s apartment, defendant

interrupted or impaired the existing telephone service to the public which

included the victim, her two children who lived with her in the apartment and

her father with whom she was conversing when defendant pulled the telephone

out of the wall. Telephone service to the public includes both the initiation and

receipt of telephone calls. Not only could the victim and her children no longer

initiate or receive telephone calls at the apartment, but defendant also made it

impossible for any member of the public to initiate telephone contact with the

victim or her children at the apartment.” Id. at pp. 301.

The Eighth Appellate District specifically rejected the Defendant’s contention that the
statute required the prosecution to establish that he completely deprived each and every
member of the entire community at large of telephone service, It held that R.C. 2909.04(A)(2)
is designed by its own terms to protect public access to existing telephone communications
service, including the ability to initiate or receive telephone calls, without diminution of any
kind. Brown, supra at pp. 301. The Brown Court determined that the evidence supports a
conviction when the Defendant, purposely or knowingly by damaging or tampering with any

property, interrupts or impairs telephone service to the public by preventing either the

initiation or receipt of telephone calls at a single location. /d. at pp. 302. Applying the same



reasoning from the Brown case, the Eighth Appellate District also upheld the Defendant’s
respective convictions for Disrupting Public Services in violation of Ohio Revised Code
Section 2909.04(A)3) in State v. Scullion (1999) 1999 Ohio App. LEXIS 3492, and Stare v.
Coker (1999) 1999 Ohio App. LEXIS 4291.

The Fifth Appellate District reached a similar conclusion in State v. Yoakum (2002)
2002 Ohio App. LEXIS 133. In Yoakum, the Defendant went to the victim’s home to discuss
their relationship. The Defendant and the victim had been exclusive paramours for nearly
seven years and had two children together. The Defendant’s discussion with the victim
became heated and the couple’s son stated that he was going to call 9-1-1. The Defendant
told his son that he would “beat his butt” and then he took the cordless phone headset from its
cradle. The Defendant carried the cordless phone outside and threw the phone against the
exterior of the house, dislodging the battery and disabling the phone. The Defendant was
eventually convicted of Disrupting Public Services in Violation' of Ohio Revised Code Section
2909.04(A)(1 ) - -

In attempting to overturn his conviction, the Defendant advanced two arguments to
support his contention that the Prosecution had not met its burden of proof. The Defendant’s
first argument was that the cordless telephone and wiring were private property and thus, were
not public services for purposes of the statute. The Defendant’s second argument was that an
actual 9-1-1 telephone call was not in progress at the time that he destroyed the telephone and
therefore, he could not have been impeding or interrupting public services. In rejecting the
first argument, the Fifth Appellate District determined that “while the cordless telephone and
the wiring inside of the house may have been appellant’s private property, the fact remains

that the telephone, via a telephone jack, is connected to the outside public telephone lines.
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Thus, without the inside telephone lines, there would be no access to public telephone service,
which is defined as including ‘both the initiation and receipt of telephone calls.”” Id. at pp. 6.
The Fifth Appellate District was equally unimpressed with the Defendant’s second argument
and stated that the State was not required to prove that an actual 9-1-1 emergency was in
progress when the telephone was disabled. See also the Fifth Appellate District’s decision in
State v. Walker (2008) 2008 Ohio App. LEXIS 2261.

The Second Appellate District has likewise addressed the issue of whether the
destruction of a single, private telephone is sufficient to support a conviction for Disrupting
Public Services. In State v. Thomas (2003) 2003 Ohio App. LEXIS 5109, the Defendant
entered his girlfriend’s apartment without permission, beat her, pointed a gun at her, told her
that he would kill her if she broke up with him, and disconnected a phone when she tried to
call the police. The Defendant was charged with a variety of offenses, including Disrupting
Public Services, in violation of Ohio Revised Code Section 2909.04(A)(1), a felony of the
fourth degree. The Defendant was convicted of this offense and he appealed his conviction,
arguing that the telephone that he removed from the victim’s wall belonged to him and that he
had a right to take it. Jd at paragraph 61. The Second Appellate District rejected this
reasoning and found that the testimony regarding the Defendant’s actions was sufficient to
sustain his conviction for Disrupting Public Services.

In State v. White (2007) 2007 Ohio App. LEXIS 4985, the Second Appellate District
rejected the argument that the State was required to prove that the Defendant impaired mass
communication before he could be found guilty of Disrupting Public Services. In White, the
Defendant was moving his personal property out of an apartment that he shared with his

girlfriend. While the Defendant was removing his belongings, he and his girlfriend became
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embroiled in a verbal argument. When the girlfriend attempted to call the police, the
Defendant threw her telephone into the toilet. The girlfriend grabbed a second telephone to
call 9-1-1 and the Defendant took the battery out of the phone. After the Defendant was
charged with Disrupting Public Services and was convicted, he appealed his conviction to the
Second District Appellate Court arguing that he could not be found guilty because his actions
had not disrupted mass communication. The Court found that the Defendant “believed that
the statute should be interpreted to prohibit interference only with telephone communications
on a large scale, not interference with the phone use of individual citizens. He insists that the
statute has a ‘systemic focus’ and that any ambiguity about the statute’s focus should be
resolved against the State.” Id. at paragraph 15.

The line of cases cited above clearly demonstrates that the destruction of a private,
single telephone is sufficient to sustain a conviction for Disrupting Public Services in
violation of Ohio Revised Code Section 2909.04(A)(1) and (2). These cases answer in the
affirmative the question of whether it is a crime to destroy a single, private telephone in order
to prevent an individual from calling 9-1-1. However, they do not address the issue of the
impairment of the ability of law enforcement and other emergency personnel to respond to
emergency situations. The Second and Eighth Appellate Districts ventured to answer the
question posed in the (A)(3) section of Ohio Revised Code Section 2909.04(A)(3).
Specifically, these Appellate Districts have decided that the destruction of a single, private
telephone or cell phone may substantially impair the ability of law enforcement officers,
firefighters, rescue personnel, emergency personnel, emergency medical services personnel,
or emergency facility personnel to respond to an emergency or to protect and preserve any

person or property from serious physical harm.
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In State v. Scullion (1999) Ohio App. LEXIS 3492, the Eighth Abpellate District
found that the actions of the Defendant in forcefully pulling extension cords for two
telephones out of the walls of the apartment while his niece was attempting to dial 9-1-1 to
report alleged domestic violence substantially impaired the ability of law enforcement and
other emergency personnel from responding to an emergency. In Scullion, the Defendant was
residing in an apariment along with his mother, stepfather, his sister, and her three minor
children. The Defendant became involved in a family dispute, struck his teenage niece and
argued with his sister. When his niece went to the telephone in the kitchen to call the police,
the Defendant took the telephone from her and ripped it out of the wall. His niece then went
to her bedroom to use another telephone to call 9-1-1 and the Defendant, once again, pulled
the cords for that telephone from the wall. The 9-1-1 Dispatchers attempted to call the
residence back to determine if there was an emergency; however, they were unable to get
through to the apartment.

The Defendant was convicted of Disrupting Public Services in violation of R.C.
Section 2909.04(A)(3). The Second Appellate Court determined that the evidence was
sufficient that the Defendant substantially impaired the ability of law enforcement officers to
respond to an emergency or to protect and preserve persons or property from serious physical
harm for the reason that the 9-1-1 Dispatchers were unable to contact the residence to
determine whether there was an emergency.

The Eighth Appellate District came to a similar conclusion in State v. Coker (1999)
1999 Ohio App. LEXIS 4291. In Coker, the Defendant drove to the home of his estranged
wife where he planned to take her two children to the movies. The Defendant entered his

wife’s home to use the telephone; lus wife requested that he leave and the Defendant became
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enraged. When his wife picked up the telephone to call the police, the Defendant ripped the
telephone out of the wall and punched her. The situation escalated when his wife’s young son
attempted to call the police through the ADT security system. In response, the Defendant
pulled out a gun, came up behind his wife, stuck the gun in her back, threatened to shoot her
and pulled the trigger repeatedly. When the Defendant challenged his conviction for
Disrupting Public Services, the Eighth Appellate District determined that the jury could have
found that the Defendant knowingly impaired ability of the police to respond to the
emergency situation which the victim had tried to report to them. See also State v. Johnson
(2003} 2003 Ohio App. LEXIS 2903.

| It is critical to note that both the Second and Eighth Appellate Districts have held that
the element in R.C. Section 2909.04(A)(3) - the ability of law enforcement officers to respond
to an emergency situation or to protect or preserve persons or property from serious harm —
has been met by the State when it produced evidence of little more than the destruction of a
single, private telephone being used by a victim to call 9-1-1. Unlike either of these two
Appellate Districts, the Third Appellate District has refused to consider evidence of the
destruction of a single, private telephone as sufficient to impair the ability of law enforcement
to respond.

In the case below, the State provided testimony concerning the 9-1-1 call and the
destruction of Antonio Robinson’s cell phone. The Defendant, Raynell Robinson, beat the
victim, Antonio Robinson, outside in the parking lot of the Meadows apartment building.
Once the victim realized that he was injured, he pulled out his cell phone and dialed 9-1-1.
Antonio Robinson initially spoke with the 9-1-1 Dispatcher, informing her that he was injured

at the Meadows apartments and requesting medical assistance. Before he could report his
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location, the Defendant took the victim’s cell phone while he was conversing with the
Dispatcher, threw it on the pavement, and destroying the telephone. The Dispatcher was
unable to determine the location of the victim and as a result, she was not capable of giving
law enforcement officers or emergency medical personnel a specific location for the victim.
Once law enforcement officers arrived on the scene, they had to walk and/or drive the entirety
of the large complex looking for the victim. The Officers had to interview tenants and visitors
at the complex to try and determine where the assault took place. Emergency medical
personnel were not able to enter the complex and treat the victim until law enforcement
located the scene of the assault and secured it. The actions ef the law enforcement officers
and the withholding of immediate medical treatment were the result of the Defendant’s
interruption of Antonio Robinson’s call to 9-1-1 and the destruction of his cell phone.
Further, because Antonio Robinson’s cell phone was destroyed, the 9-1-1 Dispatcher was
unable to call back and obtain information to help law enforcement locate the victim.

The Third Appellate District focused on the fact that it took law enforcement officers
only fifteen or twenty minutes to find the scene of the assault and the victim. The court below
reasoned that because the time in locating the victim was relatively short, the ability of the law
enforcement officers and the EMT to respond was not substantially impaired. The Plaintiff-
Appellant’s position is that the law enforcement officers and emergency personnel’s ability to
respond was impaired for the following reasons: 1.) neither law enforcement officers or
emergency medical personnel had an address where the victim was actually located; 2.) the 9-
I-1 Dispatcher was unable to call the victim, Antonio Robinson, back and ascertain his
location or his medical condition; 3.) the law enforcement officers had to search a large

apartment complex for the victim when they arrived; 4.) the officers had to interview
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bystanders and tenants to try and locate the scene of the assault and the victim; and 5.) that
medical assistance was withheld until the victim was located and the sceme secured.
Witnesses testified to all of these facts at trial. This delay was a substantial impairment of the
ability of law enforcement and other emergency personnel to respond to an emergency
situation or to protect or preserve persons or property from serious physical harm. When time
is of the essence in so many of the domestic violence incidents, any delay caused solely by the
Defendant’s actions substantially impairs law enforcement and other emergency personnel’s
ability to respond to an emergency situation.
B.

Much of what the Plaintiff-Appellant argued in Proposition of Law No. 1 is pertinent
to this question and its response is incorporated as if fully rewritten herein. Ohio Revised
Code Section 2909.04(A), in pertinent part, provides as follows:

(A.) No person, purposely by any means or knowingly by damaging or tampering
with any property, shall do any of the following:

(3.) Substantially impair the ability of law enforcement officers, firefighters, rescue
personnel, emergency medical services personnel, or emergency facility personnel to
respond to an emergency or to protect or preserve any person or property from serious
physical harm.”
The Third Appellate District initially found in the case below that the statutory language
above is clear and unambiguous. The Plaintiff-Appellant agrees with that analysis. At least
three other Appellate Districts have also found that the language of the statute is clear and
unambiguous. The Third Appellate District need not have gone further in its inquiry in the
decision below. If the language of the statute is plain and unambiguous, and conveys a clear

and definite meaning, there is no need for a court to apply further rules of statutory

interpretation. State v. Siferd (2002) 151 Ohio App.3d 103, 117, 783 N.E.2d 591. Words and
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phrases must be read in context and given their usual, normal, and/or customary meanings.
R.C. 1.42. However, instead the Third Appellate District continues its analysis of the
statutory language by reviewing the legislative history. It concludes that the legislature never
intended the offense of Disrupting Public Services to include the destruction of a single,
private telephone. Further, it cites examples of violations of the statute including cutting fire
hoses, pouring water into fire hydrants in freezing weather, deflating tires of emergency
vehicles, or forming a human cordon around a fire for the purpose of keeping fireman out.
None of the cases that have been decided by Appellate Courts in the State of Ohio have ever
involved any of the violations of the statute listed above. The truth is that the majority of
Defendants who are charged and convicted of Disrupting Public Services have destroyed a
single, private telephone that a victim was aftempting to use to summon emergency
assistance, whether law enforcement or medical personnel. The conclusion reached by the
Third Appellate District after reviewing the legislative history of the statute is contrary to the
plain and unambiguous language of the statute.

A key point in understanding the offense of Disrupting Public Services is the
definition of the term “property.” “Property” is defined in Ohio Revised Code Section
2901.01(A) as follows:

“(10) (a) "Property" means any property, real or personal, tangible or intangible,

and any interest or license in that property. "Property” includes, but is not limited

to, cable television service, other telecommunications service, telecommunications

devices, information service, computers, data, computer software, financial

instruments associated with computers, other documents associated with computers,

or copies of the documents, whether in machine or human readable form, trade secrets,

trademarks, copyrights, patents, and property protected by a trademark, copyright,

or patent. "Financial instruments associated with computers” include, but are

not limited to, checks, drafts, warrants, money orders, notes of indebtedness,

certificates of deposit, letters of credit, bills of credit or debit cards,

financial transaction authorization mechanisms, marketable securities,
or any computer system representations of any of them.”
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R.C. Section 2901.01(AX10) specifically includes telecommunications devices in its
definition of property. Telecommunications devices are defined in R.C. Section 2913.01(Y)
and they include telephones and cellular telephones. Consequently, using the definitions in the
Ohio Revised Code, telephones and cellular telephones are property which can be damaged or
tampered with in the offense of Disrupting Public Service.
CONCLUSION
For the foregoing reasons, the State of Ohio respectfully requests this court to reverse

the judgment of the Third District Court of Appeals and remand the matter to that court for
further proceedings.

Respectfully submitted,

DAVID W. PHILLIPS

PROSECUTING ATTORNEY
UNION C

Melissa A. Chase (0042508)
Union County Assistant Prosecuting Attorney
221 West Fifth Street, Suite 333

Marysville, Ohio 43040
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For the Appellant, State of Ohio
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This cause comes on for determination of appellee's motion to certify a conflict
as provided in App.R. 25 and Article IV, Sec. 3(B)(4) of the Ohio Constitution.

Upon consideration the court finds that the judgment in the instant case is in
conflict with the judgments rendered in State v. Yoakum, st Dist. No. 01CA0005,
2002-Ohio-249; State v. Thomas, 2" Dist, No, 19435, 2003-Ohio-5746; State v.
Johnson, 8" Dist. Nos. 81692 and 81693, 2003-Ohio-3241; and State v. Brown
(1994), 97 Ohio App.3d 293.

Accordingly, the motion to certify is well taken and the following issue should
be certified pursuant to App.R. 25:

Does the damaging of a single, private telephone or cellular

telephone disrupt “public services” sufficiently to constitute a violation
of R.C. 2909.04(A)(3)?
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1t is therefore ORDERED that appellant's motion to certify a conflict be, and

hereby is, granted on the certified issue set forth hereinabove.

DATED: October 9, 2008
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ROGERS, J.

{41} Defendant- Appellant, Raynell Robinson, appeals the judgment of the
Union County Court of Common Pleas convicting him of one count of disrupting
public services and one count of intimidation of a victim. On appeal, Robinson
argues that his convictions were not supported by sufficient evidence and were
against the manifest weight of the evidence. Based upon the following, we affirm
Robinson’s intimidation of a victim conviction, reverse his disruption of public
services conviction, and remand for further proceedings consistent with this
opinion.

{92} In December 2006, the Union County Grand Jury indicted Robinson
for one count of felonious assault in violation of R.C. 2903.11(A)(1), a felony of
the second degree; one count of disrupting public services in violation of R.C.
2909.04(A)(3), a felony of the fourth degree; and, one count of intimidation of a
victim in violation of R.C. 2921.04(B), a felony of the third degree.

{93} Subsequently, Robinson entered a plea of not guilty to all counts in
the indictment.

{94} In February 2007, the State moved to dismiss the felonious assauit
count due to insufficient evidence, which the trial court granted. The case then
proceeded to jury trial on the remaining counts, during which the following

testimony was heard.
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{€5} Heather Hoge testified that, on September 2, 2006, she and
Robinson’s nephew, Antonic Robinson', attended a party at Robinson’s
Marysville Meadows apartment; that, after they arrived, Robinson asked her to
leave; that, as she and Antonio departed, Robinson and Antonio began arguing and
Robinson hit Antonio; that “{Robinson] hit him again and he like hit the side of
the truck. And then they took and got into a scuffle * * *” (&ial tr., p. 68); that
Robinson hit Antonio in the face and “[Antonio’s] lip was gashed open and
hanging down. And his teeth were like broke [sic] loose from the gums.” (Trial
Tr., p. 69).

{96} Further, Hoge testified that “after [Robinson] got off of him,
Antonio got his cell phone and tried — and dialed 9117 (trial tr., p. 69); that she
heard Antonio make contact with the 9-1-1 dispatcher as “[h]e was standing beside
the truck trying to talk on the phone. And then [Robinson] had come up and
grabbed the cell phone and smashed it on the ground™ (trial tr., pp. 70-71); that she
then picked up her own phone to call 9-1-1 and Robinson “[s]tarted yelling at [her]
that he wanted to see [her] hands and that [she had] better not be calling the
police” (trial tr., p. 71); that Robinson stated several times that “[i]f any of [them]
called the police on him, that he would shoot [them]” (trial tr., p. 74); that, after

making this statement, Robinson began to “scuffle” with Antonio again; that she

' We note that the victim’s first name is spelled two different ways in the record before this Court. We
elect to use the spelling provided in the appellant’s and the appellee’s briefs,
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then called 9-1-1 again when Robinson was not looking and left the line open so
the dispatcher could hear the altercation; and, that Antonio was transported to a
hospital where he received stitches.

{973 Katie Holdren, dispatcher for the Union County Sheriff’s office,
testified that she dispatches police and fire departments and answers 9-1-1 calls;
that, on September 2, 2006, she answered a 9-1-1 call from an individual who
stated that he had been assaulted at the Meadows Apartments; that the phone call
abruptly ended before she ascertained a specific apartment number; that she then
dispatched the police and fire departments and an ambulance to the general area of
the Meadows Apartments; and, that she received a second 9-1-1 call about the
incident and “just let the police officers know on the radio that she had an open
line and it was still continuing.” (Trial Tr., p. 50).

{48} Barbara Sharp-Patrick, dispatcher for the Union County Sheriff’s
office, testified that she answered a third 9-1-1 call concerning the incident on
September 2, 2006, and that, “at the time of the call, [she] was also talking with
[Holdren] who had already started a medic because of the fact that there was a
possible assault.” (Trial Tr., p. 53).

{§9} Officer Robert Bartholomew of the Marysville Police Department
testified that, on September 2, 2006, he received a dispatch at approximately 3:30

a.m. requesting an ambulance in the area of the Meadows Apartments; that he and
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another officer arrived at the apariment complex at 3:30 a.m. and drove through
looking for injured victims; that he arrived at the scene of the assault and spoke
with Hoge “no later than 3:45 a.m.” (trial tr., p. 102); and, that “Antonio had a lot
of blood around his mouth and it just looked like his lip was [sic] exploded.”
(Trial Tr., p. 100).

(€10} Officer Erik Collier of the Marysville Police Department testified
that, on September 2, 2006, he was dispatched to an assault at the Meadows
Apartments; that the dispatcher was not able to identify an exact location, such as
an apartment number; that he encountered Antonio who had a “severely cut lip.
He had blood all over him * * *” (trial tr., p. 108); and, that he called for an
ambulance which arrived within a few minutes.

{911} Robinson testified that he arrived at his apartment on September 2,
2006, and discovered that his live-in girlfriend was hosting a party; that he asked
everyone in the apartmént to leave; that he and Antonio began to argue; that he did
not recall Antonio having a cell phone during the altercation or taking or throwing
a cell phone; that he did not prevent Antonio from making a 9-1-1 call; that he did
not threaten to shoot or kill anyone; and, that only one altercation took place
between him and Antonio.

{412} Antonio did not testify.
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{13} Subsequently, the jury convicted Robinson of disrupting public
services and intimidation of a victim.

{914} In April 2007, the trial court sentenced Robinson to a fifteen-month
prison term on the conviction of disrupting public services and to a two-year
prison term on the conviction of intimidation of a victim, to be served
concurrently.

{15} It is from this judgment that Robinson appeals, presenting the

following assignment of error for our review.

THE JURY LOST ITS WAY WHEN REVIEWING THE
EVIDENCE RESULTING IN VERDICTS THAT ARE BOTH
AGAINST THE MANIFEST WEIGHT OF THE EVIDENCE
AND SUPPORTED BY INSUFFICIENT EVIDENCE AND
MUST BE REVERSED.

{916} In his sole assignment of error, Robinson asserts that the verdicts are
against the manifest weight of the evidence and are not supported by sufficient
evidence. Specifically, Robinson contends that he did not substantially interfere
with law enforcement’s ability to respond to any situation and that the State failed
to prove that he inflicted any serious physical injury. Additionally, Robinson
contends that he did not intimidate or threaten Hoge, and that, even if he
intimidated or threatened Hoge, she was not a witness as there was no pending
criminal case or proceeding at that time. We agree that the verdict for disruption

of public services is not supported by sufficient evidence, but disagree that the
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verdict for intimidation of a victim is not supported by sufficient evidence or is
against the manifest weight of the evidence.

{17} Initially, we wish to clarify that Robinson was indicted for
intimidation of the victim, Antonio, and not intimidation of the witness, Hoge.
This is clear from the indictment, although the bill of particulars, parts of the case-
in-chief, and Robinson’s closing argument at trial all referred to intimidation of
Hoge. Further, both appellate attorneys heavily briefed the issue of Robinson’s
intimidation of Hoge. However, the indictment refers only to intimidation of a
victim and the jury was only instructed on intimidation of a victim.

{418} Additionally, we note that Robinson failed to move for a Crim.R.
29(A) judgment of acquittal. Failing to move for a judgment of acquittal pursnant
to Crim.R. 29(A), Robinson waived alt but plain error regarding the sufficiency of
the evidence. See State v. Cooper, 3d Dist. No. 9-06-49, 2007-Ohio-4937, 423,
citing Crim.R. 29(A); State v. Roe (1989), 41 Ohio St.3d 18, 25; State v. Moreland
(1990), 50 Ohio St.3d 58, 62, Cleveland v. Ellsworth, 8th Dist. No. 83040, 2004-
Ohio-4092, 7. To have plain error under Crim.R. 52(B), there must be an error,
the error must be an obvious defect in the trial proceedings, and the error must
have affected substantial rights. State v. Barnes, 94 Ohio St.3d 21, 27, 2002-
Ohio-68. Plain error must be used “with the utmost caution, under exceptional

circumstances and only to prevent a manifest miscarriage of justice.” Id.
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{419} The following standards of review apply throughout.
Standards of Review

{420} When an appellate court reviews a record for sufficiency, the
relevant inquiry is whether, after viewing the evidence in a light most favorable to
the prosecution, any rational trier of fact could have found the essential elements
of the crime proven beyond a reasonable doubt. State v. Monroe (2005), 105 Ohio
St.3d 384, 392, citing State v. Jenks (1981), 61 Ohio St.3d 259, superseded by
state constitutional amendment on other grounds as stated in State v. Smith, 80
Ohio St.3d 89, 1997-Ohio-355. Sufficiency is a test of adequacy, State v.
Thompkins, 78 Ohio St.3d 380, 386, 1997-Ohio-52, and the question of whether
evidence is sufficient to sustain a verdict is one of law. State v. Robinson (1955),
162 Ohio St. 486, superseded by state constitutional amendment on other grounds
as stated in Smith, supra.

{921} When an appellate court analyzes a conviction under the manifest
weight standard, it must review the entire record, weigh all of the evidence and all
of the reasonable inferences, consider the credibility of the witnesses, and
determine whether, in resolving conflicts in the evidence, the fact finder clearly
lost its way and created such a manifest miscarriage of justice that the conviction
must be reversed and a new trial ordered. Thompkins, 78 Ohio St.3d at 387,

quoting State v. Martin (1983), 20 Ohio App.3d 172, 175. Only in exceptional
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cases, where the evidence “weighs heavily against the conviction,” should an
appellate court overturn the trial court’s judgment. Id.
Disrupting Public Services
{922} Robinson was convicted of disrupting public services under R.C.
2909.04(A), which provides that:

No person, purposely by any means or knowingly by damaging
or tampering with any property, shall do any of the following:

(1) Interrupt or impair television, radio, telephone, telegraph,
or other mass communications service; police, fire, or other
public service communications; radar, loran, radio, or other
electronic aids to air or marine navigation or communications;
or amateur or citizens band radio communications being used
for public service or emergency communications;

(2) Imterrupt or impair public transportation, including
without limitation school bus transportation, or water supply,
gas, power, or other utility service to the public;

(3) Substantially impair the ability of law enforcement
officers, firefighters, rescue personnel, emergency medical
services personnel, or emergency facility personnel to respond to
an emergency or to protect and preserve any person or property
from serious physical harm.

{423} Robinson argues that his conviction of disrupting public services
was not supported by sufficient evidence because he did not cause serious physical
harm to the victim and because he inflicted the injury to the victim prior to any
call for emergency services. However, before addressing the merits of Robinson’s
argument, we must first examine whether destruction of a private cell phone

constitutes disruption of public services within the meaning of R.C. 2909.04.
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{924} When interpreting a statute, it is axiomatic that, when the language
of a statute is plain and unambiguous, and conveys a clear and definite meanin_g,
there is no néed for an appellate court to apply the rules of statutory interpretation.
State v. Siferd, 151 Ohio App.3d 103, 117, 2002-Ohio-6801, citing State ex rel.
Jones v. Conrad (2001), 92 Ohio St.3d 389, 392 (citations omitted).

{925} Here, we find that R.C. 2909.04(A) clearly and unambiguously
prohibits substantial interference with public emergency systems and utilities, and
not destruction of a single, private telephone or cell phone. Nevertheless, as we
believe that several other districts have misinterpreted the statute, we will continue
our discussion as though the statute was ambiguous.

{926} Where the meaning of a statute is ambiguous, a court may examine
legislative history or examine the statute in pari materia in order to ascertain its
meaning. State v. Jackson, 102 Ohio St.3d 380, 2004-Ohio-3206, Y34; State ex
rel. Pratt v. Weygandt (1956), 164 Ohio St. 463, paragraph two of the syllabus.
““In determining legislative intent when faced with an ambiguous statute, the court
may consider several factors such as circumstances under which the statute was
enacted, the objective of the statute, and the consequences of a particular
construction.”” Lima v. State, 3d Dist. No. 1-07-21, 2007-Ohio-6419, §37, citing
Bailey v. Republic Engineered Steels, Inc., 91 Ohio St.3d 38, 40, 2001-Ohio-236

(citations omitted). Additionally, “‘a court cannot pick out one sentence and

10
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disassociate it from the context, but must look to the four corners of the enactment
to determine the intent of the enacting body.”” Jackson, 102 Ohio St.3d 380, at
934 (citations omitted). Further, a court is permitted to consider laws concerning
the same or similar subjects in order to discern legislative intent. R.C. 1.49(D).
“‘Statutes relating to the same matter or subject * * * are in pari materia and
should be read together to ascertain and effectuate if possible the legislative
intent.’” D.A.B.E., Inc. v. Toledo-Lucas Cty. Bd. of Health, 96 Ohio St.3d 250,
2002-Ohio-4172, 920, quoting Weygandi, 164 Ohio St. 463, at paragraph two of
the syllabus.

{9273 The 1973 Legislative Service Commission comment to 1972 Am.
Sub. H.B. No. 511, which enacted R.C. 2909.04, discloses that the General
Assembly intended the offense of disrupting public services to include:

[Alny substantial interference with utility or emergency
services, including mass communications, public service
communications, navigational aids, transportation, water
supply, gas, power, and other utility services.

The section also includes serious interference with police,
firemen, or rescue personnel in answering an emergency call or
protecting life, limb, or liberty. Examples of violations include
cutting fire hoses, pouring water into fire hydrants in freezing
weather, deflating the tires of emergency vehicles, or forming a

human cordon around a fire for the purpose of keeping firemen
out.

Summary of Am, Sub. H.B. 511: The New Ohio Criminal Code (1973} p. 20.

I
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{928} Additionally, the 1971 final report of the Technical Committee to
Study Ohio Criminal Laws and Procedures reveals that:

The Technical Committee intends that the term ‘public’ include

not only utility services provided to the public as a whole but any

sizable segment of the public. Thus, in addition to including

property belonging to telephone, telegraph, gas, electric, public
transit, water, or sewage companies which provide utility service

to the public as a whole, other utility services such as school bus

transportation are included.

Proposed Ohio Criminal Code by the Ohio Legislative Service Commission, Final
Report of the Technical Committee (March 1971) p. 130.

{429} Thus, it is clear that private telephones and cell phones were not
intended to be covered by R.C. 2909.04, although several appellate districts have
upheld convictions for disrupting public services under R.C. 2909.04(A)(1) and
2909.04(A)(3) where the defendant destroyed a private telephone. See Stare v.
Yoakum, 5th Dist. No. 01CAQ05, 2002-Ohio-249; State v. Thomas, 2d Dist. No.
19435, 2003-Ohio-5746; State v. Johnson, 8th Dist. Nos. 81692 & 81693, 2003-
Ohio-3241; State v. Brown (1994), 97 Ohio App.3d 293.

{930} We respectfully disagree with the decisions of the Second, Fifth, and
Eighth appellate districts, which found that destruction of a private telephone
constitutes disruption of public services. The comments of the Technical

Committee explain that public services include services provided to “the public as

a whole” and “any sizeable segment of the public.” Additionally, the examples
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provided in the comments include cutting fire hoses, pouring water into fire
hydrants in freezing weather, deflating emergency vehicle tires, or forming a
human cordon around a fire to keep firefighters out. Further, subsections (A)(1)
and (A)(2) of R.C. 2909.04 refer to “mass communications,” “public service
communications,” “utility service to the public,” and “public transportation.”
Based on the legislative history of R.C. 2909.04 and the reading of its subsections
in pari materia, we find that the General Assembly intended the offense of
disrupting public services to prohibit serious interference with public emergency
systems and utilities, not destruction of a single, private telephone or cell phone,

{931} Moreover, even if destruction of a cell phone constituted disruption
of public services, the State failed to prove the element of substantial impairment.

{932} Robiﬁson contends that the State failed to prove beyond a reasonable
doubt the element of “substantial impairment.” R.C. 2909.04(A)(3) requires that
the offender “substantially impair” the ability of the emergency or law
enforcement personne! to respond to an emergency or protect an individual from
serious physical harm.

{933} Here, both 9-1-1 dispatchers testified that they dispatched
emergency services after they received Antonio’s first 9-1-1 phone call.
Additionally, although the dispatcher did not receive a specific apartment number,

testimony was heard that the officers arrived at the scene of the assault within

13
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minutes of being dispatched. Thus, destruction of the cell phone did not
substantially impair the ability of emergency service providers to respond to the
incident. Therefore, even if destruction of a cell phone was a violation of R.C.
2909.04(A)(3), the State failed to prove substantial impairment beyond a
reasonable doubt.

{934} Because R.C. 2909.04(A)(3) does not prohibit destruction of a
private telephone or cell phone and because the State failed to prove substantial
impairment beyond a reasonable doubt, we find that Robinson’s conviction for
disrupting public services was not supported by sufficient evidence. Accordingly,
we need not address Robinson’s manifest weight argument on this count of the
conviction.

Intimidation of a Victim

{935} Robinson was convicted of intimidation of a victim under R.C.
2921.04(B), which provides that:

No person, knowingly and by force or by unlawful threat of

harm to any person or property, shall attempt to influence,

intimidate, or hinder the victim of a crime in the filing or
prosecution of criminal charges or an attorney or witness
involved in a criminal action or proceeding in the discharge of

the duties of the attorney or witness.

Accordingly, the issue here is whether Robinson attempted to influence,

intimidated, or hindered Antonio in the filing or prosecution of criminal charges.

14
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{936} Here, Robinson first contends that there is insufficient evidence
supporting his conviction for intimidation of a victim. However, testimony was
heard that Robinson told Antonio after their initial altercation and after Antonio
called 9-1-1 that if any of those present called the police, he would shoot them.
This Court and other courts have previously found that such conduct may
constitute intimidation of a victim.” See State v. Sessler, 3d Dist. No. 3-06-23,
2007-Ohio-4931; State v. Malone, 3d Dist. No. 9-06-43, 2007-Ohio-5484; State v.
Ball, 6th Dist. No. E-02-024, 2004-Ohio-2586; State v. Hunt, 9th Dist. No. 21515,
2003-Ohio-6120. We are bound by precedent and therefore find that Robinson’s
intimidation conviction is supported by sufficient evidence.

{937} Next, Robinson contends that his intimidation conviction is against
the manifest weight of the evidence. As stated above, Hoge testified that
Robinson told Antonio after their initial altercation and after Antonio called 9-1-1
that if any of those present called the police, he would shoot them. Although
Robinson testified that he did not threaten or prevent Antonio from calling 9-1-1,
it is clear that the jury found Hoge’s testimony to be more credible. Based on our

review of the record, we cannot say that the jury clearly lost its way. Thus, we

? We note that R.C. 2921.04 does not define “filing or prosecution.” This author questions whether conduct
intended to deter a victim from reporting criminal conduct meets this requirement. See R.C. 2901.04(A).
A filing usually denotes some type of formal or official action, and as used in this statute, prosecurion
would appear to mean proceedings subsequent to the filing of formal charges.

15
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find that Robinson’s intimidation conviction was not against the weight of the
evidence.

{938} Accordingly, we sustain Robinson’s assignment of error as it
pertains to his disruption of public services argument and overrule his assignment
of error as it pertains to his intimidation of a victim argument.

{939} Having found error prejudicial to the appellant herein, in the
particulars assigned and argued as to his disruption of public services conviction,
but having found no error prejudicial to the appellant herein, in the particulars
assigned and argued as to his intimidation of a victim conviction, we affirm in
part, reverse in part, and remand this cause for further proceedings consistent with
this opinion.

Judgment Affirmed in Part,
Reversed in Part, and
Cause Remanded.
PRESTON, 1., concurs.
WILLAMOWSKI, J., concurs separately.

{940} WILLAMOWSKI, J., concurring separately. In considering

whether the state presented sufficient evidence to convict Robinson of disrupting

public services in violation of R.C. 2909.04(A)(3), [ agree with the majority’s

analysis insofar as it concludes that the state failed to prove the element of
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substantial impairment.® In my opinion, such conclusion renders moot the issue of
whether the destruction of a private cell phone constitutes disruption of a public

service. I concur in the remainder of the opinion.

* Had Appellant been indicted under R.C. 2909.04(A)( 1), the element of substantial impairment would not
apply.
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ORC Ann. 2909.04 (2009)
g 2909.04. Disrupting public services

(A) No person, purposely by any means or knowingly by damaging or tampering with any property, shall do any of
the following:

{1) Interrupt or impair television, radio, telephone, telegraph, or other mass communications service; police, fire,
or other public service communications; radar, loran, radio, or other electronic aids to air or marine navigation ot
communications; or amateur or citizens band radio communications being used for public service or emergency
communications;

{2) Interrupt or impair public transportation, including without limitation schoel bus transportation, or water
supply, gas, power, or other utllity service to the public;

(3) Substantially impair the ability of law enforcement officers, firefighters, rescue personnel, emergency medical
services personnel, or emergency facility personnel to respond to an emergency or to protect and preserve any
person or property from serious physical harm.

(8) No person shalt knowingly use any computer, computer system, computer network, telecommunications device,
or other ejectronic device or system or the internet sa as to disrupt, interrupt, or impair the functions of any police,
fire, educational, commercial, or governmental operations.

(C) Whoever violates this section is guilty of disrupting public services, a felony of the fourth degree.

(D) As used in this section:

{1} "Emergency medical services personnel" has the same meaning as in section 2133.21 of the Revised Code.

{2) "Emergency facility personnel" means any of the following:

{a) Any of the following individuals who perform services in the ordinary course of their professions In an
emergency facility:

(i} Physicians authorized under Chapter 4731, of the Revised Code to practice medicine and surgery or
osteapathic medicine and surgery;

(ii) Reglstered nurses and licensed practical nurses licensed under Chapter 4723. of the Revised Code;
(i) Physician assistants authorized to practice under Chapter 4730. of the Revised Code;
(iv) Health care workers;
(v} Clerical staffs.
{b} Any Individual who is a security officer performing security services in an emergency facility;

(c) Any individual who is present in an emergency facility, who was summoned to the facility by an individual
identified in division (D)(2){a) or {b) of this section.

(3) "Emergency facility" means a hospital emergency department or any other facility that provides emergency
medical services.

{4) "Hospital" has the same meaning as in section 3727.01 of the Revised Code,
(5) "Health care worker" means an individual, other than an individual specified in division (D}{2)(a), (b}, or (c) of

this section, who provides medical or other health-related care or treatment in an emergency facility, including
medical technicians, medical assistants, orderlies, aides, or individuals acting in sirmilar capacities.

f History:

134 v H 511 (Eff 1-1-74); 146 v S 2 (Eff 7-1-96); 148 v H 137 (Eff 3-10-2000); 149 v S 40. Eff 1-25-2002; 150 v S
146, § 1, eff. 9-23-04,
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ORC Ann. 2501.01 (2009)
§ 2901.01. Definitions
(A) As used in the Revised Code:

(1) "Force" means any violence, compulsion, or constraint physically exerted by any means upon or against a
person or thing,

(2) "Deadly force” means any force that carries a substantial risk that it will proximately result in the death of any
person,

(3} "Physical harm to persons" means any injury, iliness, or other physiclogical impairment, regardless of its
gravity or duration.

(4) "Physical harm to property” means any tangible or intangible damage to property that, in any degree, results
in loss to its value or interferes with its use or enjoyment. "Physical harm to property” does not include wear and
tear occasioned by normal use.

(5) "Serious physical harm to persons” means any of the following:

(a) Any mental illness or condition of such gravity as would normally require hospitalization or prolonged
psychiatric treatment;

(b) Any physical harm that carries a substantial risk of death;

(c) Any physical harm that Involves some permanent incapacity, whether partial or total, or that involves some
temporary, substantial incapacity;

(d) Any physical harm that involves some permanent disfigurement or that involves some temporary, serious
disflgurement;

(e) Any physical harm that involves acute pain of such duration as to result in substantial suffering or that
involves any degree of prolonged or intractable paln.

(6} "Serious physical harm to property” means any physical harm to property that does either of the following:

(a) Results in substantial loss to the value of the property or requires a substantial arriount of time, effort, or
maney to repair or replace;

(b) Temporarily prevents the use or enjoyment of the property or substantially interferes with its use or
enjoyment for an extended period of time.

{7} "Risk" means a significant possibility, as contrasted with a remote possibllity, that a certain result may occur or
that certain circumstances may exist,

(8) "Substantial risk" means a strong possibility, as contrasted with a remote or significant possibility, that a
certain result may occur or that certain circumstances may exist.

(9) "Offense of violence" means any of the fallowing:

(a) A violation of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.11, 2903.12, 2903.13, 2903.15, 2903.21,
2903.211 [2903.21.1], 2903.22, 2905.01, 2905.02, 2905.11, 2907.02, 2907.03, 2907.05, 2909.02, 2909.03,
2909.24, 2911.01, 2911.02, 2911.11, 2917.01, 2917.02, 2917.03, 2917.31, 2919.25, 2921.03, 2921.04, 2921.34,
or 2923.161 [2923.16.1], of divisien (A)(1)}, (2), or {3) of section 2911.12, or of division (B}1), (2), {3), or {4} of

Revised Code;

(b) A viclation of an existing or former municipal ordinance or law of this or any other state or the United States,
substantially equivalent to any section, division, or offense listed in division (A}{(9)(a) of this section;

(c) An offense, other than a traffic offense, under an existing or former municipal ordinance or taw of this or any
other state or the United States, committed purposely or knowingly, and involving physical harm to persons or a risk
of serious physical harm to persons;

{d) A conspiracy or attempt to commit, or complicity in committing, any offense under division (A}{9)(a), (b), or
(c) of this section.

(10) (a) "Property" means any property, real or personal, tangible or intangible, and any interest or license in that
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property. "Property” includes, but is not limited to, cable television service, other telecommunications service,
telecommunications devices, information service, computers, data, computer software, financial instruments
associated with computers, other documents associated with computers, or copies of the documents, whether in
machine or hurman readable form, trade secrets, trademarks, copyrights, patents, and property protected by a
trademark, copyright, or patent. "Financiai instruments associated with computers” include, but are not limited to,
checks, drafts, warrants, money orders, notes of Indebtedness, certificates of deposit, letters of credit, bills of credit
or debit cards, financial transaction authorization mechanisms, marketable securities, or any computer system
representations of any of them,

{b) As used in division (A)(10) of this section, "trade secret" has the same meaning as in section 1333.61 of the
Revised Code, and "telecommunications service™ and “information service™ have the same meanings as in section
2913.01 of the Revised Code.

(c) As used in divisions (A)(10) and (13) of this section, "cable television service,” "computer,” "computer
software,” "computer system," "computer network," "data," and "telecommunications device" have the same
meanings as in section 2913.01 of the Revised Code.

{11) "Law enforcement officer” means any of the following:
fa) A sheriff, deputy sheriff, constable, police officer of a township or joint township police district, marshal,

deputy marshal, municipal police officer, member of a police force employed by a metropolitan housing authority
under division (D) of section 3735.31 of the Revised Code, or state highway patrol trooper;

(b} An officer, agent, or employee of the state or any of its agencies, instrumentalities, or political subdivisions,
upon whom, by statute, a duty to conserve the peace or to enforce all or certain laws is imposed and the authorlty
to arrest violators is conferred, within the fimits of that statutory duty and authority;

(c) A mayor, in the mayor's capacity as chlef conservator of the peace within the mayor's municipal corporation;

{e) A member of an auxiliary police force organized by county, township, or municipal law enforcement
authorities, within the scope of the member’s appointment or commission;

{e) A person lawfully called pursuant to section 311.07 of the Revised C
for the purposes and during the time when the person is called;

e to aid a sheriff in keeping the peace,

{f) A person appolnted by a mayor pursuant to section 737.01 of the Revised Code as a special patrolling officer
during rict or emergency, for the purposes and during the time when the person is appointed;

{g) A member of the organized militia of this state or the armed forces of the United States, lawfully calied to
duty to aid civil authorities in keeping the peace or protect against domestic violence;

(h) A prosecuting attorney, assistant prosecuting attorney, secret service officer, or municipal prosecutor;

() A veterans' home police officer appeinted under section 5907.02_of the Revised Code;

{i) A member of a police force employed by a regicnal transit authority under division (Y) of section 306.35.0f

{K) A special police officer emplayed by a port authority under section 4582.04 or 4582.28 of the Revised Code;

(1) The house of representatives sergeant at arms if the house of representatives sergeant at arms has arrest
authority pursuant to divislon (E)(1) of section 101,311 [101.31.1] of the Revised Code and an assistant house of
representatives sergeant at arms;

{m} A special police officer employed by a municipal corporation at a municipal airport, or other municipal air
navigation facility, that has scheduled operations, as defined in section 119.3 of Title 14 of the Code of Federal
Regulations, 14_C.F.R. 119.3, as amended, and that is required to be under a security program and is governed by

aviation security rules of the transportation security administration of the United States department of transportation
as provided in Parts 1542. and 1544, of Title 49 of the Code of Federal Regulations, as amended.

(12) "Privilege" means an immunity, license, or right conferred by law, bestowed by express or implied grant,
arising out of status, position, office, or relationship, or growing out of necessity.

£13) "Contraband” means any property that is illegal for a person to acquire or possess under a statute, ordinance,
aor rule, or that a trier of fact lawfully determines to be illegal to possess by reason of the property's involvement in
an offense. "Contraband” includes, but is not limited to, ali of the following:

(a) Any controlled substance, as defined in section 3719.01 of the Revised Code, or any device or paraphernatia;
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{b) Any undawful gambiing device or paraphernalia;
(¢) Any dangerous ordnance or obscene material.

(14) A person is "not guilty by reasen of insanity" relative to a charge of an offense only if the person proves, in
the manner specified In section 2901,05 of the Revised Code, that at the time of the commission of the offense, the
person did not know, as a result of a severe mental disease or defect, the wrongfulness of the person's acts.

(B} (1) (a) Subject to division {B}{2) of this section, as used In any section contained in Title XXIX [29] of the
Revised Code that sets forth a criminal offense, "person” includes all of the foHowing:

(i) An individual, corporation, business trust, estate, trust, partnership, and association;
(i) An unborn human who is viable,

(b) As used in any section contained in Title XXIX [29] of the Revised Code that does not set forth a criminal
offense, "person” includes an individual, corporation, business trust, estate, trust, partnership, and associatlion,

{c) As used in division (B)(1){a) of this section:

() "Unborn human" means an individual organism of the species Homo sapiens from fertilization until live
hirth.

(i) "Viable" means the stage of development of a human fetus at which there is a realistic possibility of
maintaining and nourishing of a life outside the womb with or without temporary artificial life-sustaining support.

{2) Notwithstanding division (B){1){(a} of this section, in no case shall the portion of the definition of the term
"person” that is set forth in division (BY(1){a)(ii) of this section be applied or construed in any section contained in
Title XXIX [29] of the Revised Code that sets forth a criminal offense in any of the following manners:

(a) Except as otherwise provided in division (B)(2){a) of this section, in a manner so that the offense prohibits
or is construed as prohibiting any pregnant weman or her physician from performing an abortion with the consent of
the pregnant woman, with the consent of the pregnant woman implied by law in a medical emergency, or with the
approval of one otherwise authorized by law to consent to medical treatment on behalf of the pregnant woman. An
abortion that violates the conditions described in the immediately preceding sentence may be punished as a violation
of section 2903.01, 2903.02, 2903.03, 2903.04, 2903.05, 2903.06, 2903.08, 2903.11, 2903,12, 2903.13, 2903.14,
2903.21, or 2903,22 of the Revised Code, as applicable. An abortion that does not violate the conditions described in
the second immediately preceding sentence, but that does violate section 2919.12, division (B) of section 2919.13,
or section 2919.151 [2919.15.1}, 2919.17, or 2919.18 of the Revised Code, may be punished as a violation of
sectlon 2919.12, division (B) of section 2919.13, or section 2919.151 [2919.15.1], 2919.17, or 2919.18 of the
Revised Code, as applicable. Consent is sufficient under this division if it is of the type otherwise adequate to permit
medical treatment to the pregnant woman, even if it does not comply with section 2919.12 of the Revised Code.

(b} In a manner so that the offense is applied or is construed as applying to a woman based on an act or
omission of the woman that occurs while she is or was pregnant and that results in any of the following:

(i) Her delivery of a stlllborn baby;
(i) Her causing, in any other manner, the death in utero of a viable, unborn human that she is carrying;

(ili) Her causing the death of her child who is born alive but who dies from one or more injuries that are
sustained while the child is a viable, unborn human;

{iv) Her causing her child who is born alive to sustain one or more injurtes while the child is a viable, unborn
human;

{v) Her causing, threatening to cause, or attempting to cause, in any other manner, an injury, illness, or other
physiological Impairment, regardless of its duration or gravity, or a mental illness or condition, regardless of its
duration or gravity, to a viable, unborn human that she is carrying.

{C) As used in Title XXIX {29] of the Revised Code:

(1) "Scheool safety zone" consists of a school, school puilding, schaol premises, school activity, and school bus.

{2} "School," "schooi building,” and "school premises” have the same meanings as in section 2925.01 of the
Revised Code.

(3) "school activity" means any activity held under the auspices of a board of education of a city, local, exempted
village, joint vocational, or cooperative education school district; a governing authority of a community school
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established under Chapter 3314. of the Revised Code; a governing board of an educational service center; or the
governing body of a nonpublic school for which the state board of education prescribes minimum standards under

(4) "School bus" has the same meaning as in section 4511.01 of the Revised Code.
F History:

142 v H 708 (Eff 4-19-88); 143 v S 24 (Eff 7-24-90); 144 v H 77 (Eff 9-17-91); 144 v S 144 (Eff 8-8-91); 146 v 3 2
(Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v H 445 (Eff 9-3-96); 146 v S 239 (Eff 9-6-96); 146 v S 277 (Eff 3-31-
97); 147 v H 565 (Eff 3-30-99); 148 v.S 1 (Eff 8-6-99); 148 v H 162 (Eff 8-25-99); 148 v S 107 (Eff 3-23-2000);
148 v § 137 (Eff 5-17-2000); 148_v H 351 (Eff 8-18-2000); 148 v S 317 (Eff 3-22-2001); 149 v S 184 (Eff 5-15-
2002); 149 v H 675 (Eff 3-14-2003); 149 v H 545 (Eff 3-19-2003); 149 v.H 364, Eff 4-8-2003; 151 v H 241, § 1,

eff. 7-1-07,
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ORC Ann. 2913.01 (2009)

§ 2913.01. Definitions

As used in this chapter, unless the context requires that a term be given a different meaning:

{A) *Deception” means knowingly deceiving ancther or causing another to be deceived by any false or misleading
representation, by withholding information, by preventing another from acquiring information, or by any pther
conduct, act, or omission that creates, confirms, or perpetuates a false impression in another, including a false
impression as to law, value, state of mind, or other objective or subjective fact.

(B) “Defraud” means to knowingly obtain, by deception, some benefit for oneself or another, or to knowingly
cause, by deception, some detriment to another.

{C) "Deprive” means to do any of the following:

{1} Withhold property of another permanently, or for a period that appropriates a substantial portion of its value
or use, or with purpose to restore it only upon payment of a reward or other consideration;

(2) Dispose of property 50 as to make it unlikely that the owner will recover It;

(3) Accept, use, or appropriate money, property, or services, wlith purpose not to give proper consideration in
return for the money, property, or services, and without reasonable justification or excuse for not giving proper
conslderation.

(D) “Owner” means, unless the context requires a different meaning, any person, other than the actor, who is the
owner of, who has possession or control of, or who has any license or interest in property or services, even thaugh
the ownershlp, possession, control, license, or interest is unlawful,

(E) *Services"” include labor, personal services, professional services, rental services, public utility services
including wireless service as defined in division (F)(1) of section 4931.40 of the Revised Code, common carrier
services, and food, drink, transportation, entertainment, and cable televislon services and, for purposes of section
2913.04 of the_Revised Code, include cable services as defined in that section.

(F) “*Writing" means any computer software, document, letter, memorandum, note, paper, plate, data, film, or
gther thing having in or upon it any written, typewritten, or printed matter, and any token, stamp, seal, credit card,
badge, trademark, label, or other symbol of value, right, privilege, license, or identification.

{G) “Forge” means to fabricate or create, in whole or in part and by any means, any spurious writing, or to make,
axecute, alter, complete, reproduce, or otherwise purport to authenticate any writing, when the writing in fact is not
authenticated by that conduct.

{H) “Utter” means to issue, publish, transfer, use, put or send into circulation, deliver, or display.

(I} “Coin machine” means any mechanical or electronic device designed to do both of the following:

(1) Receive a coin, bill, or token made for that purpose;

(2) In return for the insertion or deposit of a coin, bill, or token, automatically dispense property, provide &
service, or grant a license,

{1} “Slug” means an cbject that, by virtue of its size, shape, composition, or cther quality, is capable of being
inserted or deposited in a coln machine as an improper substitute for a genuine coin, bill, or token made for that
purpose,

(K} "Theft offense” means any of the following:

(1) A violation of section 2911.01, 2911.02, 2911.11, 2511.12, 2911.13, 2911.31, 2911.32, 2913.02, 2913.03,
2913.04, 2913.041 [2913.04.1], 2913.05, 2913.06, 2913.11, 2913.21, 2913.31, 2913.32, 2913.33, 2913.34,
2913.40, 2913.42, 2913.43, 2913.44, 2913.45, 2913.47, former section 2913.47 or 2913.48, or sgction 2913.51,
2915.05, or 2921.41 of the Revised Code;

(2) A violation of an existing or former municipal ordinance or law of this or any other state, or of the United
States, substantially equivalent to any section listed in division (K)(1) of this section or a violation of section
2913.41, 2913.81, or 2915.06 of the Revised Code as it existed prior to July 1, 1996;

(3) An offense under an existing or former municipal ordinance or law of this or any other state, or of the United
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States, involving robbery, burglary, breaking and entering, theft, embezzlement, wrongful conversion, forgery,
counterfeiting, deceit, or fraud;

(4) A conspiracy or attempt ta commit, or complicity in committing, any offense under division (K)(1), (2), or
(3) of this section.

(L) “Computer services” includes, but is not limited to, the use of a computer system, computer network,
computer program, data that is prepared for computer use, or data that is contained within a computer system or
computer network.

(M) “Computer” means an electronic device that performs logical, arithmetic, and memory functions by the
manipulation of electronic or magnetic impulses, “Computer” includes, but is not limited to, all input, output,
processing, storage, computer program, or communication facilities that are connected, or related, in a computer
system or network to an electronic device of that nature.

{N) "Computer system” means a computer and related devices, whether connected or unconnected, Including, but
not limited to, data input, output, and storage devices, data communications links, and computer programs and data
that make the system capable of performing specified special purpose data processing tasks.

{(0) “Computer network” means a set of related and remotely connected computers and communication facilities
that includes more than one computer system that has the capability to transmit among the connected computers
and communication facilities through the use of computer facilities.

{P) *Computer program” means an ordered set of data representing coded instructions or statements that, when
executed by a computer, cause the computer to process data.

(Q) *Computer software” means computer programs, procedures, and other documentation associated with the
operation of a computer system,

(R) *Data” means a representation of information, knowledge, facts, concepts, or instructions that are being or
have been prepared in a formalized manner and that are intended for use in @ computer, computer system, or
computer network, For purpeses of section 2913.47 of the Revised Code, "data” has the additional meaning set forth
in division (A) of that section.

{S) “Cable television service” means any services provided by or through the facilities of any cable television
system or other similar closed circuit coaxial cable communications system, or any microwave or similar
transmission service used in connection with any cabie television system or other similar closed circuit coaxial cable
communications system. - - :

(T) “Gain access” means to approach, instruct, communicate with, store data in, retrieve data fram, or otherwise
make use of any resources of a computer, computer system, or computer network, or any cable service or cable
system both as defined in section 2913.04 of the Revised Code.

(V) "Credit card” includes, but is not limited to, a card, code, device, or other means of access to a customer's
account for the purpose of obtaining money, property, labar, or services on credit, or for initiating an electronic fund
transfer at a point-of-sale terminal, an automated teller machine, or a cash dispensing machine. It also includes a
county procurement card issued under section 301.29 of the Revised Code.

{W) "Rented property” means personal property in which the right of possession and use of the property is for a
short and possibly indeterminate term in return for consideration; the rentee generally controls the duration of
possession of the property, within any applicable minimum or maximum term; and the amount of consideration
generally is determined by the duration of possession of the property.

£X) “Telecommunication” means the origination, emission, dissemination, transmission, or reception of data,
images, signals, sounds, or other intelligence or equivalence of intelligence of any nature over any communications
system by any method, including, but not limited to, a fiber optic, electronic, magnetic, optical, digital, or analog
method.

(Y) "Telecommunications device” means any instrument, equipment, machine, or other device that facilitates
telecommunication, including, but not limited to, a computer, computer networik, computer chip, computer circuit,
scanner, telephone, cellular telephone, pager, personal communications device, transponder, receiver, radio,
modem, or device that enables the use of a modem.

{Z) “Telecommunications service” means the providing, allowing, facilitating, or generating of any form of
telecommunication through the use of a telecommunications device over a telecommunications system.

(A7) “Counterfeit telecommunications device” means a telecommunications device that, alone or with ancther
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telecommunications device, has been altered, constructed, manufactured, or programmed to acquire, intercept,
recelve, or otherwlse facilitate the use of a telecommunications service or information service without the authority
or consent of the provider of the telecommunications service or information service. "Counterfeit telecommunications
device” includes, but is not limited to, a clone telephone, clone microchip, tumbler telephone, or tumbler microchip;
a wireless scanning device capable of acquiring, intercepting, receiving, or otherwise facilitating the use of
telecommunications service or information service without immediate detection! or a device; equipment, hardware,
or software designed for, or capable of, altering or changing the electronic serial number in a wireless telephone,

(BB) (1) “Information service” means, subject to division (BB)(2) of this section, the offering of a capability for
generating, acquiring, storing, transforming, processing, retrieving, utilizing, or making available Information via
telecommunications, including, but not limited to, electronic publishing.

{2) *Information service” does not include any use of a capability of a type described in division (BB)(1) of this
section for the management, contreol, or operation of a telecommunications system or the management of a
telecommunications service.

{CC) “Elderly person” means a person who is sixty-five years of age or older.

{DD) “Disabled adult” means a person who is eighteen years of age or older and has seme impairment of body or
mind that makes the person unable to work at any substantially remunerative employment that the person
otherwise would be able to perfarm and that will, with reasonable probability, continue for a period of at least twelve
months without any present indication of recovery from the impairment, or who |s eighteen years of age or older and
has been certified as permanently and totally disabled by an agency of this state or the United States that has the
function of so classifying persons.

(EE) “Firearm” and "dangerous ordnance” have the same meanings as in section 2923.11 of the Revised Code,.

{FF) “Motor vehicle” has the same meaning as in section 4501.01 of the Revised Code.

(GG) “*Dangerous drug” has the same meaning as in section 4729.01 of the Revised Cade.

(HH) “Drug abuse offense” has the same meaning as in section 2925.01 of the Revised Coda.
(I1) (1) “Computer hacking” means any of the following:

(a) Gaining access or attempting to gain access to all or part of a computer, computer system, or a computer
network without express or implied authorization with the intent to defraud or with intent to commit a crime;

(b) Misusing computer or network services including, but not limited to, mail transfer programs, file transfer
programs, proxy servers, and web servers by performing functions not authorized by the owner of the computer,
computer system, or computer network or other person authorized to give consent. As used in this division, "misuse
of computer and network services” includes, but is not limited to, the unauthorized use of any of the following:

(i) Mail transfer programs to send mail to persons other than the authorized users of that computer or
computer network;

(i} File transfer program proxy services or proxy servers to access other computers, computer systems, or
computer networks;

(iii) Web servers to redirect users to other web pages or web servers.

(¢) (1) Subject to division (I){1)(c)(ii) of this section, using a group of computer programs commonly known
as “port scanners” or "probes” to intentionally access any computer, computer system, or computer network without
the permission of the owner of the computer, computer system, or cormputer network or other person authorized to
give consent. The group of computer programs referred to in this division inctudes, but is not limited to, those
computer programs that use a computer network to access a computer, computer system, or another computer
network to determine any of the following: the presence or types of computers or computer systems on a network;
the computer network's facilities and capabilities; the availability of computer or network services; the presence or
versions of computer software including, but not limited to, operating systems, computer services, or computer
contaminants; the presence of a known computer software deficiency that can be used to gain unauthorized access
to & computer, computer system, or computer network; or any other information about a computer, computer
system, ar computer network not necessary for the normal and lawful operation of the computer initiating the
access.

(ii) The group of computer programs referred to in division (IE)(1){c)(i) of this section does not include
standard computer software used far the normal operation, adminlstration, management, and test of a computer,
computer system, or computer network including, but nat limited to, domain name services, mail transfer services,
and other operating system services, computer programs commonly called “ping,” “tcpdump,” and “traceroute” and
other network monitoring and management computer software, and computer pragrams commanly known as
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*nstookup” and “whois” and other systerms administration computer software,

{d) The intentional use of a computer, computer system, or a computer network in a manner that exceeds any
right or permission granted by the owner of the computer, computer system, or computer network or other person
authorized to give consent.

{2) “Computer hacking” does not include the introduction of a computer contaminant, as defined In section
2909.02 of the Revised Code, into a computer, computer system, computer program, or computer network.

(12) “Police dog or horse” has the same meaning as in section. 2 1.321 [2921.32.1] of the Revised Code,

(KK) “Anhydrous ammonia” is a compound formed by the combination of two gaseous elements, nitrogen and
hydrogen, in the manner described in this division. Anhydrous ammonia is one part nitrogen to three parts hydrogen
{NH3). Anhydrous ammonia by weight is fourteen parts nitrogen to three parts hydrogen, which is approximately
elghty-two per cent nitrogen to eighteen per cent hydrogen.

(LL) “Assistance dog” has the same meaning as in section 955,01 1.[955.01.1] of the Revised Code.

(MM) “Federally licensed firearms dealer” has the same meaning as in section 5502.63 of the Revised Cade.

¢ History:

134 v H 511 (Eff 1-1-74); 139 v H 437 (Eff 7-21-82); 140 v H 97 (Eff 3-20-84); 140 v S 183 (Eff 9-26-84); 141 v H
340 (Eff 5-20-86); 141 v H 49 (Eff 6-26-86); 142 v H 182 (Eff 7-7-87); 143 v H 347 (Eff 7-18-9Q); 146 v S 2 (Eff 7-
1-96): 146 v S 277 (Eff 3-31-97); 147 v H 565 (Eff 3-30-99); 148 v H 2 (Eff 11-10-99); 149 v H 327. Eff 7-8-2002;
150 v S 82, § 1, eff. 2-12-04; 150 v S 146, § 1, eff. 9-23-04; 150 v H 369, § 1, eff. 11-26-04; 150 v H 236,81,
eff. 4-15-05; 150 v H 361, § 1, eff. 5-6-05; 151 v H 530, § 101.01, eff. 6-30-06; 151 v H 347, § 1, eff. 3-14-07;
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97 Chio App. 3d 293, *; 646 N.£.2d 838, **,;
1994 Ohio App. LEXIS 3489, ***

The STATE of Ohio, Appellee, v. BROWN, Appellant
No. 65097
Court of Appeals of Ohio, Eighth Appeliate District, Cuyahoga County

97 Chio App. 3d 293; 646 N.E.2d 838; 1994 Ohio App. LEXIS 3489

August 11, 1994, Decided

PRIOR HISTORY: [*¥*1] CHARACTER OF PROCEEDING: Criminal appeal from Court of Common Pleas. Case No.
CR-283319.

DISPOSITION: Judgment affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant appealed from the judgment of the Cuyahoga County Court of Common
Pleas (Ohio), which convicted him after a bench trial of felonious assault, domestic violence, and disruption of
public services with accempanying violence specifications.

OVERVIEW: Defendant was the father of ane of the victim's children, and she complained that he beat her,
threw her to the floor, threatened her with a knife, and tore her telephone off the wall. Defendant was arrested
when police stopped him in the belief that he fit the description of a suspected robber. Immediately prior to trial,
defendant waived his right to trial by jury and the matter proceeded to a suppression hearing before a judge. The
triat court denied the motion for suppression of his recorded statement and convicted him on the testimony of the
victim and the arresting officer. Defendant denied the assaults and threats. On appeal, the court affirmed the
judgment. Defendant failed to state any facts that supported his motion to suppress statements, and he
abandoned his other suppression motions. Even if his arrest was unlawfui, a voluntary statement was admissible
after he was given his Miranda warning. Felonious assault was proved by the attempt to cause physical harm
pursuant to Qhin Rev. Code Ann. § 2923.11, Defendant failed to preserve any appellate issue at trial concerning
disruption of public services.

OUTCOME: The court affirmed the judgment of the trial court,

CORE TERMS: telephone, suppress, assignments of error, felonlous assault, sub judice, apartment, public
services, physical harm, knife, domestic violence, victim's apartment, telephane call, specification, disrupting,
emergency, audio, telephone service, violence, knowingly, purposely, impair, radlo, suppress evidence, tape
recording, suppression, damaging, pulted, tape, law enfarcement officers, record demonstrates

LEXISNEXIS® HEADNOTES . _ - Hide
Criminal Law & Procedyre > Pretrial Motions & Procedures > Suppression of Evidence ‘i_'._..
Crminal Law & Procedure > Appeals > Reviewability > Preservation fur Review > Geperal Cverview S
Evidence > Hlegal Eavesdropping > General Oyerview <.
HN1y The Ohio Supreme Court has recognized that the failure to raise suppression claims in the trial court prior
to the commencement of trial precludes raising the argument for the first time on
appeal. Maore Like This Headnote

Criminal Law_& Procedure > Interrogation > Miranda Rights > Spontaneous Statements 1:_._.'
HN2 4 Even if an unlawful arrest occurred in viclation of the Fourth Amendment, this does not provide a basis
for excluding post-arrest statements voluntarily given by a defendant after being advised of his Miranda,
Fifth, Sixth and Fourteenth Amendment rights. More Like This Headnote

Criminal law & Pracedure > Crimjnal Offenses > Crimes Against Persans > Assault & Battery > Simple Cffenses > Elements i
Criminat Law & Procedure > Criminal Qffen ses > Weapons > Definitons S
HN3 4 Ohio Rev. Code Ann. § 2903, 11 defines the crime of felonious assault and provides as follows: {A) No
person shall knowingly: {1) Cause serious physical harm to another; (2} Cause or attempt to cause
physical harm to ancther by means of a deadly weapon or dangerous ordnance, as defined in Chic Rev.
Code Ann. § 2923.11. More Like This Headnote | Shepardize: Restrict 8y Headnote
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Criminal Law & Procedure > Criminal Offenses » Crimes Against Persons > Assault & Battery > Simple Offenses > Etements ’5@
HN4 3% The prosecution is not required to establish defendant caused any type of "physical harm” to the victim to
support a conviction for fefonious assault. Rather, an attempt to cause physical harm by means of a

Ann. § 2903.11{A}(2). More Like This Headnote | Shepardize: Restrict By Headnote

Criminal Law & Procedure > Appeals > Standards of Review > Substantial Evidence > General O verview ‘;l?
Evidence > Procedural Considerations > Weight & Sufficiency. S
HNS ¥ As to the ciaim of Insufficlent evidence, the test is whether after viewing the probative evidence and
infarences reasonably drawn therefrom in the light most favorable to the prosecution, any rational trier of
fact could have found all the essential elements of the offense beyond a reasconable doubt. The claim of

insufficlent evidence invokes an inquiry about due process. It ralses a question of law, the resolution of

which does not allow the court to weigh the evidence. More Like This Headnote | Shepardize: Restrict By Headrote
.
Criminal Eaw & Procedure > Agppeals > Reviewabllity > Preservation for Review > General Qverview "-:tﬂ

HNG¥ The general rule is that an appellate court will not consider any error which counsel for a party
complatning of the trial court's judgment could have cailed but did not call to the trlal court's attention at
a time when such error could have been avoided or corrected by the trial court. More Like This Headnote |
Shepardize: Restri Headnot

COWUNSEL: Stephanie Tubbs Jones, Cuyahoga County Prosecuting Attorney, and Thomas Rein, Assistant Prosecuting
Attorney, for appellea.

Lawrence Rafalski, for appeilant,

JUDGES: Krupansky, Judge. Spellacy, P.J., and James D. Sweeney, J,, concur.

OPINION BY: KRUPANSKY

OPINICN

[*294] [**¥839] Defendant-appellant Anthony Brown appeals from his bench trial convictions for felonious
assault, domestic violence and disruption of pubilc services with accompanying violence specifications.

Defendant was indicted by the Cuyahoga County Grand Jury August 11, 1992 on the following three charges, viz.:
(1) felonious assauit of Stephanie Simpkins with a knife in violation of R.C. 2923.11 with an aggravated felony and
three violence specifications; (2) domestic violence against Simpkins in vlolation of R.C. 2919.25 with two violence
specifications and a "furthermore” clause based on a prior domestic viclence conviction; and (3) disrupting public
servicas in violation of R.C. 2909.04 with two violence specifications. The charges arose out of two separate
incidents on [*¥**2] May 30 and May 31, 1992 at the victim's apartment located at 3782 West 22nd Street in the

city of Cleveland.

The record demonstrates that defendant filed three general boilerplate motions to suppress evidence two days
following his indictrment in the case sub judice. Defendant's three motions to suppress were captioned as follows,
viz.: (1) Motion to Suppress Statements; (2) Motion to Suppress Eye Witness Identification {*295] Testimony;
and (3) Motlon to Suppress Illegally Obtained Evidence. The three suppression mations challenged the admissibility
of different types of evidence and each raised distinct constitutional claims.

On December 14, 1992 immediately prior to trial, defendant waived in writing his right to triai by jury and the
matter proceeded to a suppression hearing before a judge. The transcript of proceedings demonstrates the trial
caurt conducted a hearing on only defendant's Motion to Suppress Statements. Defendant expressly withdrew his
two remaining suppression motiens, viz., his Motien to Suppress Eye Witness Identification Testimany apd his Motion
to Suppress lllegally Obtained Evidence. As a result, the sole issue for the trial court was [*¥**3] whether the police
obtained an oral statement from defendant in violation of his rights to counsel and against self-incrimination.

The prosecution presented testimony from Cleveland Police Patrolman David A, Reuse and an audio tape recording of
a statement made by defendant after defendant was taken into custody on May 31, 1992 outside the victim's
apartment. Patrolman Reuse testified that he and his partner, Patrolman Edwin Caudra, each read defendant his
Miranda rights prior to the time when defendant made any statements. Patrolman [*¥*840] Reuse stated he read
defendant his Miranda rights prior to placing defendant in the squad car and Patroiman Caudra read defendant his
Miranda rights after the tape recorder in the squad car was engaged hut before defendant made any statement.
Patrolman Reuse specifically testified under ¢ross-examination by defense counsel that defendant volunteered the
statement recorded on the audio tape without any questioning by the officers as follows:

"Q. Were there any questions or interrogations made by either you or Officer Cuadra [sic] to induce Defendant to
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make his statement?
"A. No."

The audio tape recording, State's Exhibit [***4] 1, was played for the trial court. The trial court subsequently
denied defendant's Motion to Suppress Statements at the conclusion of the hearing. -

The trial court thereafter amended count ane of the Indictment to delete the aggravated felony specification at the
reguest of the prosecutlon prior to commencing the bench trtal. Defendant also stipuiated to his prior domestic
violence conviction and two violence specifications accompanying all three charges prior to the presentation of
evidence. )

The prosecution thereafter presented testimony from the victim, Stephanie Simpkins, and Patrolman Reuse to
support the felonlous assault, domestic violence and disruption of public service charges. Simpkins testified
defendant, who was the father of the youngest of her two children living with her, kicked in [*298] the door of her
apartment on May 29, 1992, Simpkins stated she did not report the incident to the police because she was
intimidated by defendant. Defendant remalned in her apartment throughout the evening and the following weekend,

Simpkins testified that on the following day, May 30, 1992, defendant grabbed her by the collar and threw her down
head first onto the floor. [***%8] Simpkins stated defendant threatened to kill her "before he'd go back to jail” and
pulied the telephone out of the apartment wail. Simpkins stated her head hit the floor "real hard™ and she received
"a real bad headache" from this incident. Her telephone connection was broken and the telephone did not operate
after the incident. Simpkins informed the police that "nothing happened" when they responded to the scene
pursuant to the request of an unidentified telephone caller because she was afraid of further violence from
defendant.

Finally, Simpklns alsc testifted defendant "held her up" and cornered her with a knife o her neck In the hallway of
the apartment building the following day, May 31, 1992, Simpkins stated defendant threatened her, but did not cut
her, with the knife. Patroiman Reuse concluded the testimony for the prosecution by describing the circumstances of
defendant's arrest.

Defendant testified on his own behalf following the denial of his Crim.R. 29 motion for judament of acquittal.
Defendant denied beating the victim or disconnecting the telephone in her apartment on May 30, 1992, Defendant
also denled threatening her with a knife on May 31, 1992.

The trial [***6] court found defendant guilty of felonious assault, domestic viclence and disrupting public services
with accompanying specifications following its deliberations. The trial court journalized defendant's cenvictions on
December 24, 1992, The trial court thereafter imposed the following concurrent Indefinite terms of imprisonment
January 15, 1993 after conducting a sentencing hearing, viz.: (1} four to fifteen years for felonious assault in
violation of R,C. 2903.11; (2) three to five years for domestic violence in violation of R.C. 2918.25; and (3) three to
ten years for disrupting public services in violation of R.C. 2909.04. Defendant, through newly appointed appellate
counsel, timely appeals ralsing three asslgnments of error.

Defendant's first assignment of error follows:

"The trial court improperly failed to grant the motion to suppress, as the detention of defendant had been improper,
once he was found not to be Involved in the reported crime for which police say he was stopped, in violation of his
Fourth Amendment rights.”

Defendant's first assignment of error lacks merit.

[*#*841] Defendant argues the trial court improperly failed to suppress the audio tape recording [**%*7] of his
oral statement made while he was in police custody since he was [¥297] unlawfully taken into custody, However,
based on our review of the record, defendant has failed to exemplify any error,

As noted above, defendant originally filed three generalized boilerplate motions to suppress evidence two days
foliowing his indictment in the case sub Jjudice. The brief accompanying the first of these three motions, viz.,
defendant's Motion to Suppress Statements, which ultimately proceeded to a pretrial hearing argued in its entirety
as follows:

"The statement(s) taken by potice in the case at bar are in violation of the defendant's fifth, sixth and fourteenth
Amendment fights [sic] under the Ohio and United States Constitutions. The admission into evidence of said
statements would violate guarantees in the cases of Miranda v. Arizona, 384 U.S, 436 [86 5.Ct. 1602, 16 L.Ed.2d
694] (1966) and Burton v, United States, 391 R.S. [sic] 123 [88 S.Ct, 1620, 20 L.Ed.2d 476] (1968)."

pefendant's remaining two motions to suppress evidence were expressly abandoned by defense counsel on the
record in open court.

It should be noted in this first assignment [*** 8] of error defendant now challenges his Fourth Amendment
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constitutional rights on appeal which he did not argue in the trial court. The record demonstrates, however,
defendant In the trial court challenged only a violation of his Fifth, Sixth and Fourteenth Amendment rights under the
United States Constitution and "Article I'" of the Ohlo Constitution, which he does not raise In this assignment of
error on appeal. Defendant's failure to provide a transcript of the audio tape recording precludes this court of
appeals from reviewing the merits of the trial court's ruling on the issues presented to the trial court. See State v.
Hammer (1992), 82 Ohio App.3d 663, 612 N.E.2d 1300; State v. Lane (1988), 49 Ohio App.3d 158, 551 N.E.2d

994.

Defendant's newly minted contention that the trial court should have suppressed his audio tape recorded statement
because he was improperly "selzed" prior to making the statement in violation of his Fourth Amendment rights lacks
merit. ANY¥FThe Ohio Supreme Court has recognized that the failure to raise suppression claims in the trial court
prior to the commencement of trial precludes raising the argument for the first time on appeal. See State [***9]
v. F.O.E. Aerie 2295 (1988), 38 Ohio St.3d 53, 526 N.E.2d 66. Moreover, we note that even if defendant's third
mation to suppress evidence, viz., his Motion to Suppress Illegally Obtained Evidence on the grounds he was
improperly "searched" in violation of his Fourth Amendment rights, were construed to challenge his "seizure" and
raise this issue, defendant specifically abandoned the argument in the trial court.

Even if defendant had not expressly abandoned his Motlon to Suppress lllegally Obtained Evidence, the trial court
would have been warranted in [¥298] summarily denying the boilerplate motion since defendant did not assert
any factual basis to support the motion. Xenia v. Wallace (1988), 37 Ohlo St.3d 216, 524 N.E.2d 889; State v.
Mclenore (1992), 82 Ghio App.3d 541, 545-546, 612 N.E.2d 795, 798-799. The record sub judice, which contains
only the testimony of Patrolman Reuse and no transcript of defendant’s audio tape racorded statement, reveals
absolutely no factual basis for the Motion to Suppress Illegally Obtained Evidence: Patrolman Reuse testified
defendant was belligerent throughout the entire time after he was approached by the police investigating [**%10]
a robbery triggered by a police radio broadcast. Defendant fit the description of the suspected robber. Since
defendant fit the description of the suspected robber, the pollce had a right to approach and question defendant
during the investigation of a felony. After defendant was given his Miranda rights and placed in the police car,
defendant remained belligerent and without questioning by the poiice continued to rant and rave. In fact, defendant
was so belligerent he was placed in shackles or leg irons in the police station and no interrogation of any kind
occurred.

Finally, "¥¥¥even if an uniawful arrest occurred in violation of the Fourth Amendment as defendant contends on
appeal, this does not provide a basis for excluding post-arrest statements voluntarily given by a defendant

[**842] after being advised of his Miranda, Fifth, Sixth and Fourteenth Amendment rights as in the case sub
Jjudice. See State v. Hooper {1966), 10 Ohio App.2d 229, 39 0.0.2d 435, 227 N.E.2d 414, paragraph four of the
syllabus.

Accordingly, defendant's first assignment of error is overruléd.
Defendant's second assignment of error follows:

"Appeilant was denied due process of law [*¥*%11] as guaranteed by the Fifth and Fourteenth Amendments of the
Constitution_of the United States, where his conviction was not supported by sufficient evidence."

Defendant's second assignment of error lacks merit.
Defendant contends the trlal court improperly denied his motion for judgment of acquittai on the felonious assault

with a knife charge in count one. Defendant specifically argues the prosecution failed to present any evidence
defendant caused "serious physical harm" to the victim or caused any "physical harm" te the victim with the knife.

However, BNIER.C. 2903.11 defines the crime of felonious assault and provides as follows:
"(A) No person shall knowingly:
"(1} Cause serious physical harm to another;

[*299] "(2) Cause or attempt to cause physical harm to another by means of a deadly weapon or dangerous
ordnance, as defined in section 2923.11 of the Revised Code.” {Emphasis added.)

As a result, contrary to defendant's argument, #¥¥Fthe prosecution is nat required to establish defendant caused
any type of "physical harm" to the victim to support a conviction for felonious assault. Rather, an attempt to cause
physical harm by means of a deadly weapon or dangerous ordnance [***12] is sufficient to constitute felonious
assault under R,C. 2903.11{A)(2).

The standard governing claims that a conviction is not supported by sufficient evidence has been summarized in
State v. Martin {(1983), 20 Ohic App.3d 172, 20 OBR 215, 485 N.E.2d 717, as follows:

HNSE9 A to the claim of insufficient evidence, the test is whether after viewing the probative evidence and inferences
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reasonably drawn therefrom in the light most favorable to the prosecution, any ratienal trier of fact could have found
all the essential elements of the offense beyond a reasonable doubt. The claim of insufficient evidence invokes an
inquiry about due process. It raises a question of law, the resclution of which does not allow the court to weigh the
evidence." Id. at 175, 20 OBR at 218, 485 N.E.2d at 720.

The record sub judice contains sufficient evidence, when viewed in the light most favorable to the prosecution, to
support defendant's conviction for felonious assault with a knife. The record is replete with evidence demonstrating
defendant's violent behavior, Including the following, viz.: (1} kicking In the door to the victim's apartment; (2)
throwing the victim to the apartment floor [***13] with the result of the victim hitting her head; (3} threatening to
kill the victim because defendant did not want to return to jail; (4) holding a knife to the victim's throat; and (5)
destroying the victim's ability to comrnunicate by telephone. It is well established that the mere act of brandishing a
knife, even without such additional violent behavior against the victim during an entire weekend, may be found to
constitute an "attempt to cause physical harm" to sustain a conviction for felonious assault as in the case sub judice.

Accordingly, defendant's second assignment of error is overruled.
Defendant's third assignment of error follows:

"Appellant was improperly convicted of the offense of disrupting pubiic services, as the purpose of the statute is not
intended to apply to the damaging of home appliances such as radio and television receivers, telephones and the
like."

Defendant's third assignment of error lacks merit.

[*300] Defendant argues for the first time on appeal that he was improperly convicted of disrupting public

services in violatlon of R.C. [*#*%843] 2909.04. Defendant contends [***14] he merely hung up the victim's
telephone while she was talking on the telephone with her father on May 30, 1992 and damaged the telephone unit.

However, based on our review of the record, defendant has failed to exemplify any error.

The record of proceedings in the trial court contains absolutely no hint of defendant's arguments concerning the
scope or applicability of R.C._2909.04 under the circumstances of the case sub judice. Defendant did not specifically
raise any issue concerning the disrupting public services charge when making his Crim.R. 29 motions for judgment
of acquittal during trial or in any other manner at any time prior to or following his conviction of this offense. The
grounds supporting this argument were clearly apparent and obviously known during trial and should have been
raised in the trial court at that time prior to the appeal sub judice.

The Ohio Supreme Court has recognized in this context that belated claims of error raised for the first time on
appeal are deemed to be waived, stating as follows:

HNGE'The general rule is that 'an appellate court will not consider any error which counsel for a party complaining of
the trial court's judgment couid [¥**15] have called but did not call to the trial court's attention at a time when
such error could have been avolded or corrected by the trial cowrt.' State v. Awan (19886), 22 Ohio 5t.3d 120, 122,
22 OBR 199, 201, 489 N.E.2d 277, 279.

defendant waived any clairm of error in the case sub judice.

Maoreover, even if defendant had timely raised and preserved this issue, his contention lacks merit. R.C. 2909.04
defines the crime of disrupting public services and provides as follows:

"(A) No person, purposely by any rmeans, or knowingly by damaging or tampering with any property, shall do any of
the foliowing:

"(1)} Interrupt or impair television, radio, telephone, telegraph, or other mass communications service, or police, fire,
or other public service communications, or radar, loran, radio or other electronic aids to air or marine navigation or
communications, or amateur or citizens band radio communications being used for public service or emergency
commurications;

"(2) Interrupt or impair public transportation, including without limitation schoof bus transportation, [¥**16] or
water supply, gas, power, or gther utility service to the public;

[*301] "(3) Substantially irmpair the ability of law enforcement officers, firemen, or rescue personnel to respond to
an emergency, or to protect and preserve any person or property from serious physical harm." {(Emphasis added.)

Based on our review of the record sub judice, the prasecution presented sufficient evidence from which the trial
court could reasonabiy conciude defendant purposely, or knowingly by damaging or tampering with the victim's
telephone, either (1) interrupted or impaired utility service to the public, or (2) substantiaily impaired the ability of
law enforcement officers to protect and preserve any person ar property from serious physical harm. The evidence
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and reasonable inferences drawn therefrom, when viewed in the light most favorable to the prosecution, reveal
defendant purposely, with specific Intent, disconnected access to telephone service at the victim's apartment and
prevented the making of an emergency 911 telephone call to the police or telephone call to anyone else for
assistance while defendant was beating her.

By destroying the telephone connection [#%%17] in the victim's apartment, defendant interrupted or impaired
existing telephone service to the public which included the victim, her two children who lived with her in the

apartment and her father with whom she was conversing when defendant pulled the telephone out of the wall,
Telephone service to the public includes both the initiation and receipt of telephone calls. Not only could the victim
and her children ne longer initiate or receive telephone calls at the apartment, but defendant aiso made it impossible
for any member of the public to initiate telephone contact with the victim or her children at the apartment,

[**844] Contrary to defendant's argument in his brief on appeal, the record demonstrates defendant did
substantlally more than merely "hang up” the telephone during the victim's conversation with her father. Rather, the
victim testified defendant pulled the telephone out of the wall, disconnected the telephone from the tefephone wires
and destroyed the telephone. The trial court could properly conclude defendant deliberately prevented the initiation
or receipt of telephone communications service at the victim's apartment until the telephone unit could be
replaced [***18] and connection with the telephone wires at the apatrtment restored days thereafter.

Defendant's contention the prosecution is reguired to establish that he comptetely deprived each and every member
of the entire community at large of telephone service lacks merit. R.C. 2909.04{A){2} is designed by its own terms
to protect public access to existing telephone communications service, including the ability to initiate or receive
telephone calls, without diminution of any kind. As a result, the evidence supports a conviction when the defendant,
purposely or knowingly by damaging or tampering with any property, interrupts or impairs [*302] telephone
service to the public by preventing either the initlation or receipt of telephone calls at a single location as in the case
sub judice.

The trial court could likewise properly conciude defendant disconnected telephone service at the victim's apartment
on May 30, 1992 to prevent the making of an emergency 911 telephone call to the police or anyone else for
assistance while defendant was beating her. The victim testified defendant threatened to kill her "before he'd go
back to jail" during the incident when he pulled the telephone [**#%19] out of the wall. Under the circumstances,
the trial court could properly conclude that purposely or knowingly destroying a telephone and disconnecting
immediate access to emergency telephone service to prevent, obstruct or delay communication with emergency
services substantially impairs the ability of law enforcement officers to respond to the emergency in violation of R.C.
2509.04(A)(3).

Accordingly, defendant's third assignment of error is overruled.
Judgment affirmed.

Speltacy, P.1., and James D. Sweeney, J,, concur,
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1999 Ohio App. LEXIS 4291, *
STATE OF OHIO, Plaintiff-Appellee vs. BILLY COKER, JR., Defendant-Appellant
‘ NO. 74785
COURT OF APPEALS OF OHIQ, EIGHTH APPELLATE DISTRICT, CUYAHOGA COUNTY

1999 Ohio App. LEXIS 4291

September 16, 1999, Date of Announcement of Decision

PRIOR HISTORY: [¥1] CHARACTER OF PROCEEDING: Crirminal appeal from Common Pleas Court. Case No. CR-
360578.

DISPOSITION: JUDGMENT: AFFIRMED.

CASE SUMMARY

PROCEDURAL POSTURE: Appellant sought review of a judgment from the Cuyahoga County Court of Common
Pleas {Ohio), convicting him upon a jury trial of felonious assauit with a firearm specification and disrupting public
service.

OVERVIEW: Appellant was convicted of felonious assault with a firearm specification and disrupting public
service and sought review of those convictions. Appellant alleged that his convictions were against the manifest
weight of the evidence, the evidence was insufficient to sustain them, and the trial court erred in allowing a six-
year old to testify. The court affirmed the convictions, finding the evidence established beyond a reasonable
doubt that the firearm used by appellant in assaulting his victim was operable at the time of the offense. The
court determined that the evidence established beyond a reasonable doubt that appellant knowingly substantiatly
impaired the ability of the police to respond to an emergency situation when he ripped the victim's telephone off
the wall. The court concluded that it was not error for the six-year old to testify as the trial court examined the
witness before testifying and came to the conclusion that he had the ability to receive just impressions and to
relate them truthfully. The court determined that there was no abuse of discretion allowing that witness to testify,
and absent such a finding the court would not reverse that decision.

OUTCOME: The court affirmed the convictions of appellant offender for felonious assault with a firearm
specification and disrupting public service, finding the convictions were supported by sufficient evidence and were
not against the manifest welght of the evidence. The court determined that the trial court did not abuse its
discretion in allowing the testimony of a six-year-old,

CORE TERMS: firearm, public service, disrupting, gun, reasonable doubt, manlifest, specification, impression,
telephone, pulled, emergency, operable, weapaon, assignments of error, trier of fact, operability, favorable,
viewing, competent to testify, abused, projectile, trigger, weigh, telephone calls, telephone service, threatened to
shoot, essential elements, announcement, communicate, knowingly . :

LEXISNEXIS® HEADNOTES = Hide

Evidence > Procedural Considerations > Weight & Sufficiency %

HN1 4 The test for determining the sufficiency of the evidence is whether after viewing the probative evidence
and inferences reasonably drawn therefrom in the light most favorable to the prosecution, any rational
trier of fact could have found all the essential elements of the offense beyond a reasonabie doubt. The
claim of insufficient evidence invokes an inquiry about due process. It raises a question of law, the
resolution of which does not allow the court to weigh the evidence. Mare Like This Headnote

coo,

Criminal Law & Procedure > Appeals > Standards of Review > General Qverview '-'l«
Evidence > Procedural Considerations > Exglusion & Preservation by Prosecutor S

Evidence > Procedural Considerations > Weight & Sufficiengy. s

#N24 The court's function when reviewing the sufficiency of the evidence to support a criminal conviction Is to
examine the evidence admitted at trial to determine whether such evidence, if believed, would convince
the average mind of the defendant's guilt beyond a reasonable doubt, The relevant inquiry is whether,
after viewing the evidence in a light most favorable to the prosecution, any rational trier of fact could

have found the essential elements of the crime proven beyond a reasonable doubt. More Like This Headnote

=2

Crintinal Law_& _Procedure > Criminat Offenses > Weapons > Possession > Generai Qverview
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Criminal Law _& Procedure > Trials > Burdens of Proof > Prosecution ‘:u

HN3 % See Ohio Rev. Code Ann. § 2923.11.

2o

Criminal Law_& Procadure > Criminal Offenses > Weapons > Possession > Gengj_al_Q__\!‘_emigvg ﬁuﬂ
Criminal Law & Procedure » Trials > Examination of Witnesses > General Qverview L
HN44 The state must present evidence beyond a reasonable doubt that a firearm was operable at the time of
the offense before a defendant can receive an enhanced penalty pursuant to Ohio Rev. Code Ann. §
2979.71(A). However, such proof can be established beyond a reasonable doubt by the testimony of lay
withesses who were in a position to observe the instrument and the circumstances surrounding the
crime. More Like This H eadnote

Criminat Law & Procedure > Criminal Offenses > Weapons > Possession > Elements *a'u}
HNS % Proving operabillty of a firearm does not require the state to provide an empirical analysis or examination
of the gun, as such requirement would only frustrate the intent of the General Assembly in sending a
message to the criminal world regarding possession of a firearm. More Like This Headnote

Criminal Law & Procedure > Criminal Offenses » Miscellane ous Offenses > General Overview bt
HNG ¥ See Ohio Rev. Code Ann. § 2906.04. .

Criminal Law & Procedure > Appeals > Standards of Review > Generai Overview K
Evidence » Procedural Considerations > Weight & Sufficlency ':u.i
#n7y In determining whether a verdict is against the manifest weight of the evidence, the court, reviewing the
entire record, weighs the evidence and all reasonable inferences, considers the credibility of the
witnesses and determines whether in resotving conflicts in the evidence, the jury clearly lost its way and
created such a manifest miscarriage of justice that the conviction must be reversed and a new trial
ordered. The discretionary power to grant a new trial should be exercised only in the exceptional case in

which the evidence weighs heavily against the conviction. More Like This Headpote

Evidence > Competency > Pisabitity > Children
HM84% Dhio R. Evid. 601(A) provides that avery person is competent to be a witness except children under ten
years of age, who appear incapable of receiving just impressions of the facts and transactions respecting

which they are examined, or of relating them truly. More Like This Headnota

Criminal Law & Procedure > Trials > Examination of Witnesses > ghiw_mmgs&si,_’?}\?

Criminal Law & Procedure > Appeals > Standards of Review > General Overview %it

Evidence > Competency > General Qverview i

HNZ % In determining the competence of a child witness, the trial court must consider the child's ability to

receive, recall, and communicate accurate impressions of fact, understand truth and falsity, and
appreciate the responsibility to tell the truth. Because the trial court has the opportunity to observe the
child's appearance, manner of responding to questions, general demeanor, and abllity to relate facts
accurately and truthfully, its determination will not be reversed absent an abuse of
discretion. More Likg This Headnote

COUNSEL: For Plaintiff-Appellee: WILLIAM D. MASON, Cuyahoga County Prosecutor, FERNANDO MACK, Assistant
County Prosecutor, Cleveland, Ohio.

For Defendant-Appellant; JAMES A. DRAPER, DARIN THOMPSON, Assistant Public Defender, Cleveland, Ohio.

JUDGES: TERRENCE O'DONNELL, PRESIDING JUDGE. PATRICIA A, BLACKMON, 1., and ANNE L. KILBANE, J.,
CONCUR.

OPINION BY: TERRENCE O'DONNELL

OPINION

JOURNAL ENTRY AND OPINION

TERRENCE Q'DONNELL, PRESIDING JUDGE:

Billy Coker appeals from a common pleas court judgment entered pursuant to a jury verdict finding him guilty of
felonious assault with a firearm specification and disrupting public service. Coker complains on appeal that the

firearm specification and the conviction for disrupting public service are not supported by sufficient evidence and are
agalnst the manifest weight of the evidence, and that the trial court abused its discretion in finding a six-year-old
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child competent to testify at trial.

After a careful and thorough review of the record presented to us in this case and the law, we affirm the decision of
the trial court.

The facts of [¥2] the case reveal that on December 28, 1997, Coker drove to the home of his estranged wife,
Sherrell Treadwell, 9928 Hulda Avenue, Cleveland, to take her children to the movies. He entered her home and
went into the kitchen to use her telephone, and, when Treadwell requested him to leave, he slammed the phone
down. Treadwell then indicated she intended to call the police and picked up the phone, but in an effort to prevent
her fram doing so, Coker ripped the telephone out of the wall and punched her. At that time, Treadwell's six-year-
old son, Day'Marr, entered the room, and she attempted to call the police through her ADT security system, Coker,
however, started to beat her again, Treadwell instructed Day'Marr to get the cordless phone and dial 9-1-1. Coker
then came up behind Treadwell, putled out a gun, stuck it in her back, threatened to shoot her, and pulled the
trigger repeatedly. Day'Marr and his sister, Shambriona, witnessed the episode, The gun, however, made a "clicking”
noise and failed to discharge. At that time, Coker grabbed his coat and ran out the front door. The next day,
Treadwell went to the Cleveland Police Department and fited a complaint against Coker,

On March 10, 1998, a [*3] grand jury indicted him for one count of felonlous assault which included a firearm
specification and for one count of disrupting public service.

On May 21, 1998, the court commenced a jury trial on these charges. The state indicated its intention to call six-
vear-old Day'Marr Treadwell as one of its witnesses, and prior to his testimony, the court conducted a hearing
regarding his competency and determined him competent to testify. At the conclusion of all of the evidence, the jury
returned guilty verdicts, and the court sentenced Coker to five years for felonious assault with an additional three-
year actual sentence for the firearm specification, and a concurrent one-year sentence for disrupting public service.
Coker now appeals from that judgment and assigns five errors for our review.

I.

Because assignments of error one, two, three, and four concern either the sufficiency of the evidence or the manifest
weight of the evidence, they will be discussed together, and they state:

I
"APPELLANT'S CONVICTION OF THE FIREARM SPECIFICATION WAS NOT SUPPORTED BY SUFFICIENT
EVIDENCE BECAUSE THE WEAPON REPEATEDLY FAILED TO DISCHARGE AND THUS DID NOT
CONSTITUTE AN "OPERABLE" FIREARM. [*4]

II.
APPELLANT'S CONVICTION OF THE FIREARM SPECIFICATION WAS AGAINST THE MANIFEST WEIGHT OF
THE EVIDENCE BECAUSE THE WEAPON REPEATEDLY FAILED TO DISCHARGE AND THUS DID NOT
CONSTITUTE AN "OPERABLE™ WEAPON,

Iil.
APPELLANT'S CONVICTION OF DISRUPTING PUBLIC SERVICE WAS NOT SUPPORTED BY SUFFICIENT
EVIDENCE BECAUSE AN ALTERNATIVE MEANS OF CONTACTING THE POLICE WAS READILY AVAILABLE.

Iv.

APPELLANT'S CONVICTION OF DISRUPTING OF PUBLIC SERVICE WAS AGAINST THE MANIFEST WEIGHT
OF THE EVIDENCE BECAUSE AN ALTERNATIVE MEANS OF CONTACTING THE POLICE WAS READILY
AVAILABLE.

Coker argues both the sufficiency of the evidence and the manifest weight of the evidence as they relate to the
operability of the firearm and his conviction for disrupting public service. The state contends that it produced
sufficient evidence to convince a jury of the gun's operability and Coker's disrupting publtc service beyond a
reasonable doubt. The issues here concern the sufficiency of the evidence and manifest weight of the evidence as
they relate to the firearm specification and Coker's conviction for disrupting public service.
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State v. Martin (1983), 20 Ohio App. 3d. 172, 175, 485 N.E.2d 717, [*¥5] provides the test for the sufficiency of
evidence as follows:

HNIRAC 1o the claim of insufficient evidence, the test is whether after viewing the probative evidence and
inferences reasonably drawn therefrom in the light most favorable to the prosecution, any rational trier
of fact could have found all the essential elements of the offense beyond a reasonable doubt. The claim
of insufficient evidence invokes an inquiry about due process. It raises a question of law, the resolution
of which does not allow the court to weigh the evidence. Jackson v. Virginia, 443 U.S. 307, 319, 61 L.
Ed. 2d 560, 99 5. Ct. 2781, (Citations omitted.)

Further in State v. Jenks (1991), 61 Ohio St. 3d 259, 574 N.E.2d 492, at paragraph two of the syilabus, the court
held;

HNZEAR appellate court's funchon when reviewing the sufficiency of the evidence to support a criminal
conviction |s to examine the evidence admitted at trial to determine whether such evidence, if believed,
would convince the average mind of the defendant's guilt beyond a reasonable doubt. The relevant
inquiry is whether, after viewing the evidence in a light most favorable ta the prosecution, [*6] any
rational trier of fact could have found the essential elements of the crime proven beyond a reasonable
doubt, ( Jackson v. Virginia [1979], 443 U.S. 307, 61 L. Ed. 2d 560,99 S. Ct, 2781, * * *, followed.)

With these standards in mind, we examine the state's burden to prove the element of operability of this firearm. N3
FR.C. 2923,11 defines “firearm” as follows:

(B){1) "Firearm" means any deadly weapon capable of expelling or propelling one or more projectiles by
the action of an explosive or combustible propellant. "Firearm" Includes an unloaded firearm, and any
firearm that is Inoperable but that can readily be rendered operable.

(2) When determining whether a firearm Is capable of expelling or propelling one or more projectiles by
the action of an explosive or combustible propellant, the trier of fact may rely upon circumstantial
evidence, including, but not limited to, the representations and actions of the individual exercising
control over the firgsarm.

In State v. Murphy (1990), 49 Ohio St. 3d_206, 551 N.E.2d 932, the state presented testimony from a cterk and a
customer that Murphy demanded money and threatened [*7] to kill the clerk. The Ohio Supreme Court held:

HN4EThe state must present evidence beyond a reasonable doubt that a firearm was operable at the

time of the offense befare a defendant can receive an enhanced penalty pursuant to R.C. 2929.71(A).

However, such proof can be established beyond a reasonable doubt by the testimony of lay witnesses

who were in a position to observe the instrument and the circumstances surrounding the crime. ( State
. v. Gaines [1989], 46 Ohio St. 3d 65, 545 N.E.2d 68 * * *, modified.)

HNSFFinally, proving operability does not require the state to provide an empirical analysis or examination of the
gun, as such requirement would only frustrate the intent of the General Assembly of sending a message to the
criminal world regarding possession of a firearm. 49 Qhio St. 3d at 209.

In this case, Treadwell testified that Coker pulled out a gun, threatened to shoot her, and repeatedly pulled the
trigger, but the gun only clicked and did not expel a projectile. We note here that R.C. 2923.11 defines a firearm to
include an unloaded firearm. Hence, the fact that a projectile had not been expelled from [*8] the weapon does not
exciude it as an operable firearm.

Here, the state did not produce the weapon at trial or perform any test on the gun as it had not been recovered by
the police. Day'Marr, however, testified that he also saw Coker's gun, witnessed Coker pulling the trigger, and
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thought Coker "was going to shoot my mommy.”

From the evidence presented by Treadwell and Day'Marr, the witnesses who were in a pasition to observe the gun
and Coker, and from our review of the applicable law, we conclude, after viewing this evidence in a light most
favorable to the prosecution, that a rational trier of fact couid have found the element of operability beyond a
reasonable doubt. Accordingly, we overrule the first assignment of error.

Next we turn to Coker's conviction for disrupting public service. In this case, the state indicted Coker for violating
HNGFR,C. 2909,04 which provides:

{A) No person, purposely by any means, or knowingly by damaging or tampering with any property,
shall do any of the following:

{3) Substantially impair the ability of law enforcement officers, firemen, or rescue personnel to respond
to an emergency, or to protect [*9] and preserve any persen or property from serious physical harm.

In State v. Brown {1994}, 97 Ohio App. 3d 293, 646 N.E.2d 838, the court stated:

* % * Talaphone service to the public includes both the initiation and receipt of telephone calls. Not only
could the victim and her children no longer initiate or receive telephone calls at the apartment, but
defendant also made it impossible for any member of the public to initiate telephone contact with the
victim or her children at the apartment.

The trial court could likewise properly canciude defendant disconnected telephone service at the victim's
apartment on May 30, 1992 to prevent the making of an emergency 911 tefephone call to the police or
anyone else for asslstance while defendant was beating her. The victim testified defendant threatened to
kill her "before he'd go back to jall" during the incident when he pulled the telephone out of the wall.
Under the circumstances, the trial court could properly conclude that purposely or knowingly destroying
a telephone and disconnecting immediate access to emergency telephone service to prevent, obstruct or
delay communication with emergency services substantially [*10] impairs the ability of law
enforcerment officers to respond to the emergency in violation of R.C. 2909,04{A}(3}.

Similarly in this case, the record reflects that Treadwell and Day'Marr both testified that Coker pulled the telephone
off the wall as Treadwell tried to use It to call the police. After viewing this evidence in a light most favorable to the
state, the jury could have found that Coker knowingly substantially impaired the ability of the police to respond to
the emergency situation which Treadwell tried to report to them. In this instance, it Is immaterial that other means
were available to contact police. The state need only prove the essential elements of this offense to convince a jury
of guilt beyond a reasonable doubt, and we conclude, after viewing this evidence in a light most favorable to the
prosecution, that a rational trier of fact could have found Coker disrupted a public service beyond a reasonable
doubt. Accordingly, we overrule the third assignment of error,

Next, we examine Martin to determine whether the firearm specification and conviction for disrupting public service
are against the manifest weight of the evidence where [*¥11] the court explained as follows:

HN7EThe court, reviewing the entire record, weighs the evidence and all reasonable inferences, considers
the credibility of the witnesses and determines whether in resolving conflicts in the evidence, the jury
clearly lost its way and created such a manifest miscarriage of justice that the conviction must be
reversed and a new trial ordered. The discretionary power to grant a new trial shouid be exercised only
in the exceptional case in which the evidence weighs heavily against the conviction. See Tibbg v. Florida
(1982), 457 U.S. 31, 38, 72 L. Ed. 2d 652, 102 5. Ct. 2211. (Citations omitted.)

In this case, Treadweli and Day'Marr both testified that Coker puiled the telephone out of the wall and that they saw
the gun, that Coker threatened ta shoot her, and that he repeatedly pulled the trigger making a "clicking™ sound.
Coker did not present any witnesses in his defense. Hence, there are no conflicts in the evidence for us to welgh
rather we must consider the test as applied to the evidence in this case.

http://www.lexis.com/research/retrieve?_m=25¢7¢9b1415793¢766d281cf408{592a&csve=... 2/23/2009



‘Get a Document - by Citation - 1999 Ohio App. LEXIS 4291 Page 6 of 7

After weighing this evidence, as we are required to do under Martin, we conclude the state presented credible
evidence [*12] from which the jury could reasonably have determined that Coker's gun was operable and he
interrupted telephone service or emergency communications. Therefore, we cannot conclude the jury clearly lost its
way and created a manifest miscarriage of justice. Accordingly, the second and fourth assignments of error are
overruyled.

V.

Coker's fifth assignment of error states:

THE TRIAL COURT ABUSED ITS DISCRETION IN HOLDING THAT A SIX (6) YEAR-OLD CHILD WAS
COMPETENT TO TESTIFY BECAUSE HE LACKED SUFFICIENT ABILITY TO RECEIVE A JUST IMPRESSICN
OF THE FACTS, TO COLLECT THESE IMPRESSION, AND TO COMMUNICATE THOSE IMPRESSIONS.

Coker contends the court abused its discretion because it failed to evaluate Day'Marr's ability to receive facts, to
recollect impressions, and to communicate those impression to others. The state maintains that Day'Marr responded
to the court's questions and could differentiate between truth and falsity. The issue here concerns whether the court
abused its discretion when it determined Day'Marr competent to testify at trial.

We begin by examining #"¥8¥Eyid. R. 601(A) which provides:

Every person is competent to be a witness except * * * children under [¥13] ten years of age, who
appear incapable of recelving just impressions of the facts and transactions respecting which they are
examined, or of relating them truly.

The court in State v. McNeill (1998), 83 Qhio St. 3d 438, 700 N.E.2d 596, stated:

HN9F11 determining the competence of a child witness, the trial court must consider the child's ability to
receive, recall, and communlcate accurate impressions of fact, understand truth and falsity, and
appreciate the responsibility to tell the truth, State v, Frazier (1991), 61 Ohlo St. 3d 247, 574 N.E.2d
483, ¥ * *_ Because the trial court has the opportunity to observe the child's appearance, manner of
responding to questions, general demeanor and ability to relate facts accurately and truthfully, its
determination will not be reversed absent an abuse of discretion. Frazier, 61 Ghio St. 3d at 250-251, * *
* See, also, State v. Allard (1996), 75 Ohio 5t. 3d 482, 496, 663 N.E.2d 1277,

In this case, prior to Day'Marr's testimony, the court conducted a voir dire of Day'Marr. As a result of the colloguy,
the court learned Day'Marr's age, grade in school, teacher's name, [*14] address, and the persons living in his
household, Further, Day'Marr told the court he knew the difference between truth and falsity and the consequences
of lying, and he promised to teil the truth during his testimony. These responses helped the court determine
Day'Marr's ability to receive just impressions and to relate them truly. Based on our review of the record we cannct
say the court abused its discretion by declaring Day'Marr competent to testify. Accordingly, this assignment of error
is not well taken.

Judgment affirmed.

It is ordered that appellee recover of appellant its costs herein taxed.

The Court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this Court directing the Comman Pleas Court to carry this judgment
into execution. The defendant's convictions having been affirmed, any bail pending appeal is terminated. Case
remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of Appeilate Proceduyre,
PATRICIA A. BLACKMON, J1., and

ANNE L. KILBANE, J., CONCUR
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PRESIDING JUDGE
TERRENCE O'DONNELL

N.B. This [*15] entry |5 an announcerment of the court's decision. See App.R. 22(B), 22(D) and 26{A); Loc.App.R.
22. This decision will be journallzed and will become the judament and order of the court pursuant to App.R. 22(E})
unless a motion for reconsideration with supporting brief, per App.R, 26(A), is filed within ten (10) days of the
announcement of the court's decision. The time period for review by the Supreme Court of Ohio shall begin to run
upon the journalization of this court’s announcement of decision by the clerk per App.R. 22(E). See, also S, Ct.
Prac.R. 1I, Section 2{A}a)}.
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2003 Ohio 3241, *; 2003 Ohio App. LEXIS 2903, **
STATE OF OHIO, Plaintiff-Appeilee vs. BERNARD JOHNSON, Defendant-Appellant
NO. 81692 & 81693
COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT, CUYAHOGA COUNTY

2003 Ohio 3241; 2003 Ohio App. LEXIS 2903

June 19, 2003, Date of Announcement of Decision

SUBSEQUENT HISTORY: Appeal denied by State v, Johnson, 100 Ohioc St. 3d 1433, 2003 Ohio 5396, 797 N.E.2d

513, 2003 Ohjo LEXIS 2745 {Ohio, Oct. 15, 2003}

PRIOR HISTORY: [**1] CHARACTER OF PROCEEDING: Criminal appeai from Court of Common Pleas. Case Nos.
CR-40265% and CR-410155,

DISPOSITION: Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant was convicted in the Ohio common pleas couit of two counts of burglary,
two counts of kidnapping, one count of theft, one count of impersonating a police officer, and one count of
disrupting public service. He appealed.

OVERVIEW: Posing as police officers, defendant and another man ransacked an 82-year-old woman's home,
stole money and property, and ripped her phone from the wall, Later, defendant and two others robbed a 90-
year-old worrtan in a similar fashion. The appellate court held that as a witness's reference to defendant's prior
arrests was fleeting and was promptly followed by a curative instruction, defendant had not been entitled to a
mistrial. Though the victims could not identify defendant frormn photos, his fingerprints were found at the crime
scenes; the evidence was sufficient to convict defendant of all offenses. Under Qhio Rev. Code Ann. § 2923.03
(C), the State was not required to prove that defendant was the principal offender, or to prove the identity of the
principal; it had only to prove that a principal committed the offenses. As burglary and kidnapping and burglary
and theft were not "allied offenses of similar import" under Chio Rev. Code § 2941.25, defendant was properly
convicted of all of these offenses. Consecutive sentences were proper under Qhio Rev. Code Ann. § 2629.14,
based on, inter alia, defendant's victimizing elderly women, his prior record, and his lack of remorse.

OUTCOME: The judgment was affirmed.

CORE TERMS: fingerprint, burglary, assignments of error, indictment, complicity, offender, kidnapping, door,
theft, sentence, public service, disrupting, palice officer, consecutive, reasonable doubt, permission, examiner,
latent, impersonating, declarant's, trespass, felony, arrest, commit, bedroom, sentenced, mistrial, allied,
perpetrator, searched

LEXISNEXIS® HEADNOTES - Hide
Criminal Law & Procedure > Bail > General Overview S
Criminal Law & Procedure > Pretrial Motions & Procedures > Speedy Trial > Statutary Right
Governments > Legiglation > Statutes of Limitations > Time Limitatlons Y
HN1y Ohio Rev. Code Ann., § 2945.71(C)(2) provides that a person against whom a felony charge is pending
shall be brought to trial within 270 days after his arrest. For purposes of computing the time, § 2945.71
(E) states that each day during which the accused is held in jail in lieu of bail on the pending charge is
counted as three days. In other words, a felony defendant in Ohio must be tried within 90 days if
incarcerated on the pending charge or within 270 days if on bail. However, the triple-count provision in §
2945,71(E) applies only to defendants held in jail in lieu of bail solely on the pending charge. If the
defendant is in jail on a separate unrelated case, the three-for-one provision does not apply. Ghio Rev.

*-

(11

Criminal Law & Procedure > Accusatory Instruments > Indigtments > Amendment & Variances > Authorized Amendments .
Criminal Law & Procedure > Pretrial Motions & Pracedures > Continuances ‘:!'u.(

Criminal Law & Proceduce » Trials > Continuances e
HN2 % Pursuant to Ohio R, Crim. P. 7(D), the trial court has the discretion to amend the indictment at any time
before, during, ar after a trial provided no change is made in the name or identity of the crime charged.
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If an amendment is made to the substance of the indictment, the accused is entitled to a discharge of the
jury on his motlon and reasonable continuance if he was misled or prejudiced by the amendment.
However, an amendment to an indictment which changes the name of the victim changes neither the
name ner the identity of the crime charged. More Like This Headnote | Shepardize: Restrict By Headnote

Criminal Law & Procedure > Trials > Maotlons for Mistria{ p N
Criminal Law & Procedure > Jury Instructions > Curative Instructions e
Criminal Law & Procedure > Appeals > Standards of Review > General O verview i
HN3 % The grant or denial of a mistrial lies within the sound discretion of the trial court. An appellate court
presurnes that the jury followed curative instructions given to it by the trial judge. The trial court need
not declare a mistrial untess the ends of justice so require and a fair trial is no longer

possible. More Like This Headnote

Evidence > Hearsay > Exceptions > Spontaneaus Statements > Elements ‘n'n

Evidence > Hearsay > Rule Components > Declarants %u! .

Evidence > Hearsay > Rule Components > Truth of Matter Asserted S

HNd ¥ Dhio R, Evid. 802 generally prohibits the admission of hearsay, which is defined as a statement, other

than one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth
of the matter asserted. Qhio R. Evid. 801(C), However, under Chio R. Evid. 803(2), a statement relating
to a startling event or condition made while the declarant was under the stress of excitement caused by
the event or condition is admisslble as an exception to the hearsay rule if certain conditions are met. For
a statement to be admissible as an excited utterance, (1) there must have been an event startling
enough to produce a nervous excitement in the declarant; (2) the statement must have been made while
under the stress of excitement caused by the event; (3) the statement must have related to the startling
event; and (4) the declarant must have personally observed the startling event. There is no per se
amount of time after which a statement can no longer be considered to be an excited utterance. The
central requirements are that the statement must be made while the declarant Is still under the stress of
the event and the statement may not be a result of reflective thought. More Like This Head note

Evidence > Hearsay, > Excephiops > Spontaneous Statements » General O verview ‘En
HN5 % The admission of a declaration as an excited utterance is not precluded by questioning which: (1) Is

neither coercive nor leading, (2) facilitates the declarant's expression of what is already the natural focus

of the declarant's thoughts, and (3} does not destroy the domination of the nervous excitement over the

declarant's reflective faculties. More Like This Headnote

Evidence > Testimony > Experts > Helpfulness ‘?Hi
Evidence » Testirn ony » Experts » Qualifications -L.l:
HNG6 % A witness may testify as an expert If, among other things, the witness is qualified as an expert by
specialized knowledge, skill, experience, training, or education regarding the subject matter of the
testimony. Ohio R. Evid, 702(B). An expert need nat he the best witness on a particular subject, but he

or she must be capable of aiding the trier of fact in understanding the evidence or determining a fact in
issue, More Like This H ead note

Criminal Law & Procedure > Appeals > Standards of Review > Abuse of Discretion > Evidence ‘;u
Criminal Law & Procedure > Appeals > Stendards of Review > Abuse of Digcretios > Witnesses €
Evidence > Procedural Considerations > Rulings on Evidence

HNZ 4 A trial court's determination to allow a witness to testify as an expert will not be reversed absent an

abuse of discretion. Mare Like This Headnote

Evidence > Scientific Evidence > Dapubert Standard '!h )
Evidence > Testimony > Experts > Daubert Standard ‘:u.

H#N84% In determining the admissibility of scientific evidence, the Ohio Supreme Court has adopted the test set
forth by the United States Supreme Court in Daubert. Under Daubert, a court must analyze the testimony
and determine if the reasoning or methodology used is scientifically valid. In evaluating the rellability of
scientific evidence, several Factors are to be considered: (1) whether the theory or technigue has been
tested, (2) whether it has been subject to peer review, (3) whether there is a known or potential rate of
error, and (4) whether the methodology used has gained general acceptance. More Like This Headnote

Evidence > Sclentific Evidence > Fingerprints & Footprints i
HNg ¥ The Ohio Supreme Court has recognized the use of fingerprints for identification purposes in criminal
cases. Fingerprints corresponding to thase of the accused are sufficient proof of his identity to sustain his
conviction, where the circumstances show that such prints, found at the scene of the crime, couid only
have been impressed at the time of the commission of the crime. Mare Like This Headnote

Constitutional Law > Bill of Rights > Fundamental Riants > Procedural Due Process > Self-Incrimination Privilege
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Criminal Law 8 Procedure > Trials > Defandant's Rights > Right to Remain Silent > Communicative & Testmonial Info rmation %
mm>m>&mmmm>mﬁw

HN1I03% The Fifth Amendment privilege against self-incrimination protects an accused only from being compelled
to testify against himself, ar otherwise provide the State with other evidence of a testimonial or
communicative nature. It offers no protection against compulslon to submit to fingerprinting,
photographing, or measurements, to write or speak for identification, to appear in court, to stand, to
assume a stance, to walk, or to make a particular gesture. The distinction which has emerged, often
expressed in different ways, is that the privilege is a bar against compelling communications or
testimony, but that compulsion which makes a suspect or accused the source of real or physical
evidence does not violate it. Moreover, the prasence of the jury does not enlarge the scope of the
privitege against self- incrimination with respect to the taking of fingerprints. More Like This Headnote

Criminal Law & Pracedure > Pretrial Motlons & Procedures > Joinder & Severance > Severance of Offenses Yo
Evidence > Relevance > Prior Agts, Crimes & Wrongs ‘-:t.u

HN113 Many courts have held that joinder is appropriate where the separate offenses evidence a common
scheme or plan and thus invite jurles to draw conclusions, Joinder is permitted because the jury Is
believed capable of segragating the proof on multiple charges when the evidence as to each of the
charges is uncomphcated. More Like This Headnote

Criminal Law & Pracedure > Jury_Ingtructions > Partcular Instra ctions > Use of Particula Evidence
Evidence » Procedural Considerations > Mu,s_ign_s_ifg_sgrvgtiun by Prosecutor ‘:.Z
Evidence > Relgvance > PrigrActs j Wrongs '&;
HN1Z¥ Evidence concerning a prior crime is admissible in a subsequent trial under Chio R, Evid. R. 404(B) to
show a course of criminal conduct involving a cosnmon scheme or plan, as well as the identity of the
criminal. More Like This Headnote

Criminal Law & Procedure > lury Instructions > Obiections * ‘
Criminal Law & Procedure > Appeals > Standards of Review > Plain Error > Jury Instructions ‘:u:
Evidence > Progedural Considerations > Rulings on Evidence ‘:::
HN13% Where the defense failed to object to the court's jury charge at the time of trial, this issue is subject
only to a plain error analysis. To constitute plain error, (1) the instruction must have been erroneous

and (2) without the error, the result of the trial wouid have been different. More Like This Headnate

Criminal Law & Procedure > Ac_ceggg:]gs > Aiding & Abettlng ‘2.[

MN1d4 Pursuant to Qhio Rey. Code Ann. & 2923.03(F), a charge of complicity may be stated In terms of Ohio
Rev. Code Ann, § 2923.03 or in terms of the principal offense. Where one is charged in terms of the
principal offense, he is on notice, by operation of Ohio Rev. Code Ann. § 2923.03(F), that evidence
could be presented that the defendant was either a principal or an aider and abettor for that
offense, MoreLike This Headnate | Shepardize: Restrict By Headnate

CrimInal Law & Procedure > Jury Instructions > General Gverview ‘:'u: .

Criminal Law & Procedure > Appeals > Standards of Review > General Overview S
HN154% Jury instructions are reviewed in their entlrety to determine if they contain prejudicial error. The court
commits error if it states its gpinion regarding the facts while instructing the jury. More tike This Headnote

Criminal Law & Procedyre > Appeals > Standards of Review > Harmless & Invited Errors > Definitions *5':
HN164 To find harmless error, a reviewing court must be able to declare a belief that the error was harmless
beyond a reasonable doubt. Thus, it is the job of the reviewing court to assess the impact of the error
on the ogutcome of trial. More Like This Headnote

Criminal Law_ & Procedure > Jury Instrugtions > Curalive Instructions A
HN17 4 Juries are presumed to folow and obey the curative instructions given by a trial
court, More Like This Headnole | Shepardize: Restrict By Headnote

Criminal Law & Procedure > Criminal Offenses > Fraud > Falsa Pretenses > General Overview S

Criminal Low B Procedure > Scienter > Recklessness ta'!l'_.
CriminalLaw & Procedure > Scienter > Specific Intent b
Governments > Legislation > Interpretation S
HNI2 4+ When the section defining an offense does not specify any degree of culpability, and plainly indicates a
purpose to impose strict criminal liability for the conduct described in such section, then culpability is
not required for & person to be guilty of the offense. When the section neither specifies culpability nor
plainly indicates a purpose to impose strict liability, recklessness is sufficient culpabiliity to commit the
offense. When a statute reads, "No person shall ", absent any reference to the requisite culpable mental
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state, the statute is clearly indicative of a legislative intent to impose strict liability. More Like This Headnote

-
Criminal Law & Procedure > Accessarles > Aiding & Abetting Ll Ny
Criminal taw & Procedure > Agqusatory [nstruments > Indictments > Geperal Qverview S

HNZ20% Complicity need not be stated in terms of the complicity statute but may be stated in terms of the
principai offense, Qhio Rev. Code Ann. § 2923.03(F); Therefore, a defendant suffers no prejudice when
the jury is instructed on complicity even though the indictment against him never mentioned the words

Criminal Law & Procedure > Accessories > Alding & Abetting %
Criminal Law & Pracedure > Jury Instructions > General Overview S
HN22 4 Tt is well established that the State may charge and try an aider and abettor as a principal, and if the
evidence at trial reasonably indicates that the defendant was an aider and abettor rather than a
principal offender, a jury Instruction regarding complicity may be given. More Like This Headnote

Criminal Law & Procedure > Criminal Gffen ses > Property Crimes > Burglary & Criminal Tre spass > General Overview ‘;I::

HN224 Ohio Rev. Code Ann. § 2901.01{A} defines "force" as any violence, compulsion, or constraint physically
exerted by any means upon or against a person or thing. "Force" may properly be defined as "effort”
rather than "violence” in a charge to the jury. A defendant Is not prejudiced if there is no substantial
difference between the statutory definition of a term and the definition that the trial court provided to
the jury. A trial court’s definition of "force" as "the amount of force necessary to accomplish entry where
the entry would not ctherwise have occurred,” comports with the statutory definition of "force,” which

snmply requnres effort be axerted against a person or thing. More Like This H eadnote |
ict B & dnote

Real Property Law > Torts » Trespass. to Real Pro Property -u

TJorts > Premises Liability & Property > Trespass > Defenses > Consenk m
Torts > Premises Liability & Property > Trespass > Defenses > Privileae %!

HN23% Ohio Rey, Code Ann. § 2911.21(A)(1) defines "trespass” as follows: No person, without privilege to do
so, shall knowingly enter or remain on the land or premises of another. Where a court instructs the jury
that one trespasses when he enters upon property of another without permission of a person authorized
to give permission, there is no substantial difference between the statutory
definition. More Like This Headnote

Criminal Law & Procedure » Accusatory {nstrumenks > Ind ctmen;_ﬁ » General Overview '-ﬂ

Criminal Law & Procedure > Trials > Motions for Acquittal eu
HN24 4 See (Ohio R. Crim. P. 29(A).

Criminal Law & Procedure > Trials > Motions for Acquittal %«
Criminal Law & Procedure > Appeals » Standards of Review > Substantial Evidence > Motigns to Acquit & Dlsmlss S
Criminal Law & Procedure > Appeals > Standards of Review > Substantial Evidence > Sufficiency of Eviden gg
HNZ5 % A motion for acquittal may be granted only where the evidence is insufficient to sustaln a conviction.
Ohip R. Crim. P. 29{A). In reviewing the sufficlency of the evidence in a criminal case, an appellate court
will naot reverse a conviction where there is substantial evidence, viewed in a light most favorable to the
prosecution, which would convince the average mind of the defendant's guilt beyond a reasonable
doubt. More Like This Headnate
Criminal Law & Procedure > Appeais = Standards of Review > General Qverview .
Evifenge > Procedural Cansiderations > Weight &juffic;gnqt A
Evidence > Testimony > Credibifity > General Qverview
HN26 & When presented with a manifest weight argument, a court engages in a limited weighing of the evidence
to determine whether the jury's verdict ts supported by sufficient competent, credible evidence to permit
reascnable minds to find guilt beyond a reasonahle doubt. Determinations of credibility and weight of
the testimony remain within the province of the trier of fact., More Like This Headnote

Criminal Law & Procedure > Crimjnai Qffenses > Miscellane ous Offenses > General Overview ‘-.'.u:

HN27 % See Ohio Rev. Code Ann. & 2909,04(A)(3}.

Criminal Law & Progedure > Criminai Qffen ses > Miscellane ous Offenses > General Q verview ‘55!
HN28 ¢ Where one purposely disconnects the victim's telephone service, the crime of disrupting pubiic service
has been committed, Mare tike This Headnote | Shepardize: Restrict By Headnote

Crimunal Law & Procedure > Accusatory Instruments > Indictments > General Qverview ‘:“"
H#N22 4 See Ohic Rev. Code Ann. § 2941.25.
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Criminal Law & Procedure > Acgusatory Instruments > Indictments > Geperal Overview %

HN30 410 applying Ohio Rev, Cade Ann. § 2941.25, a two-step analysis has been developed. First, the court
must ook to see if the elements of the two crimes correspond to such a degree that the commission of
one offense will naturaily result in the commission of the other. If the court finds the two crimes to be
allied offenses of similar import, then it must determine, under § 2941.25(B), whether the offenses
were committed separately or with a separate animus as to each. More Like This Headnote |

L

Criminal Law & Procedura > Griminal Offenses > Property Crimes > Burglary & Criminal Tre spass > General O vervigw
Hn313See Qhio Rev. Code Anp. § 2911.11.

Criminal Law & Procedure > Crimingl Offenses » Property Ceimas > Larceny & Theft > General Overview ‘f\:
HN32 4 See Ohio Rev. Code Ann, § 2913.02,
Criminal Law & Progedure » Criminal Qffen ses > Property Crimes > Burglary & Criminal Trespass > Burglary > Elements G
Criminal Law_& Procedure > Criminal (ffenses > Property Crimes > Larcepy & Theft > General Gverview il
Criminal Law & Procedure > Accusatory Instruments > Indickments > General Overview e

HN33% The offenses of aggravated burglary and theft have some common elements in that aggravated burglary
may involve the purpose to commit a theft offense. However, completion of the theft offense s not a
necessary element because the purpose to commit any felony will suffice to supply the requisite intent.
Therefore, burglary and theft are not "allied offenses” for purposes of Ohio Rev. Code Ann. §

2941.25. More Like This Headnote | Shepardize: Restrict By Headnote

Criminal Law & Procedure > Criminal Offenses > Crimes Against Persons > Kidnapping > General Qvervigw S ]

Criminai Law_& Procedure > Criminai Offen ses > Property Crimes > Buralary & Criminal Tre > Buralary > General Overview ‘:t.;
=y

Criminal Law & Procedure > Accusatory Instruments > Indictments > General Overview ‘:.u,f

2941.25. More Like This Headnote

(G
Criminal Law & Procedure > Criminat Cffenses > Crimes Against Persons > Kidnapping > General Qverview ‘5-“-5
HN35 % See Ohio Rev. Code Ann. § 2905.01,

Criminal Law & Procedure > Sentencing > Consecufive Seatences 'i'u.
HN364 See Ohio Rev. Code Ann, § 2929.14(E}4).

COUNSEL: For Plaintiff-Appellee: WILLIAM D. MASON, Cuyahoga County Prosecutor, KRISTEN L. LUSNIA, Assistant,
Cleveiand, Ohio.

For Defendant-Appellant: PAUL MANCINO, JR., Cleveland, Chio.
JUDGES: JUDGE COLLEEN CONWAY COONEY. MICHAEL J. CORRIGAN, P.J., and ANNE L. KILBANE, J., CONCUR

OPINION BY: COLLEEN CONWAY COCONEY

OPINION

JQURNAL ENTRY and OPINION
COLLEEN CONWAY COONEY, 1.

[*P1] Defendant-appellant Bernard Johnson ("Johnson"} appeals his convictions following a jury trial on two
counts of burglary, two counts of kidnapping, one count of theft, one count of impersonating a police officer, and one
count of disrupting public service in two consolidated cases, Case Nos. 402659 and 410155. Finding na merit fo the

appeal, we affirm.

[*P2] The charges in this case arose out of two separate incidents implicating Johnson in burglaries of the homes
of two elderty women, On August 4, 2000, Mildred Paul {"Paul"}, who was eighty-two years old, received a phone
calt from a man who identified himself as "Detective Sergeant David." The calfer told Paul that he had her
granddaughter Katie with [*#*2] him. Paul, who did not have a granddaughter named Katle, told the caller she did
not have time to talk to him. The caller responded, "There's a ot of robberies around, you better hide your money
and your jeweiry." Paul hung up the phone and then calied the police to request that an officer come to her house.
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[#P3] Later that evening, while waiting for the police to arrive, Paul heard someone pounding on her door. When
she peered through the peephole, the man outside her door identified himself as "Sergeant David" and showed her a
badge. Paul opened the door and discovered that the man had removed her storm door. She also observed a second
man in her yard. The two men entered her house without her permission.

[¥P4] One of the men guarded Paul while "Sergeant David" searched her bedroom, pulling apen drawers, purses,
and closets. After ransacking the bedroom, "Sergeant David" proceeded to the dining room and searched the buffet.
Meanwhile, the man who was guarding Paul searched through the pockets of her clothes and toock some change. He
then searched her purse and took her credit card and money.

[*P5] After searching her home and taking various items, "Sergeant David" ripped the [**3] telephone from the
kitchen wall and took It with him when he left the house. The second man followed shortly thereafter, telling Paul
she should count to 100 before she leaves, Paul went to a neighbor's house to call the police.

[*P6] At trial, Officer Jeffrey Ryan testified that he responded to the call within flve minutes. He saw that Paul's
house had been ransacked, but she was unable to describe her intruders. Officer Ryan stayed with her until Det,
Reynolds of the Scientific Investigation Unit arrived. Det. Reynolds "lifted" a latent fingerprint from a dresser in

Paui's bedroom as evidence.

[*P7] On August 14, 2000, Margaret Daus, a ninety-year-old woman who lived alone, was visited by three men
who came knocking on her door. Two of the men requested permission to look at the outside of her house. While the
two men proceeded to the back of the house, the third man, who remained on the porch, entered her house without
her permission. The man stood guard over Daus, who sat in a chair, white the other two men entered the house
through the back door and proceeded to her bedroom where they searched every purse, box, and drawer. After
collecting whatever valuables they could find, [**4] the two men came back downstairs and the three men left.

[*P8] Officer Brian Lockwood, who responded to the call to Daus' home, noticed immediately that the home had
been burglarized. Daus was unable to give a detailed description of the intruders. Det. Donald Meel found a latent
fingerprint on a cedar chest In Daus' bedroom and collected it as evidence.

[*P9] At trial, Felicia Wilson, a latent fingerprint expert with the Cleveland Police Department, testified that she
examined the fingerprints iifted from Paul's dresser and Daus' cedar chest and found that they matched Johnson's

fingerprints.

[*P10] The jury found Johnson guilty on all counts. The court sentenced him in Case No. 402659 to eight years for
burglary, and eight years for kidnapping, to be served concurrently, but consecutive to his sentence in Case No.
410155. In Case No. 410155, the court sentenced Johnsan to eight years each for burglary, disrupting public
service, and kidnapping. The court also sentenced Johnson to eighteen months for theft, with an elderly
specification, and five years for impersonating a police officer, All sentences in Case No. 410155 were to be served
concurrently except for impersonating a police [**8] officer. Thus, Johnson's total combined sentences in Case
Nos. 402659 and 410155 is twenty-one years.

[*P11] Johnson appeals his conviction and sentence, raising seventeen assignments of error.

Speedy Triai

[*P12] In his first assignment of error, Johnson argues he was denied due process of law when the trial court
overruled his motion to dismiss, which was based on the alleged denial of his right to a speedy trial.

[*P13] R.C.2945.71{CX{2) HNIEprovides that a person against whom a felony charge is pending shait be brought
to trial within 270 days after his arrest. For purposes of computing the time, 2945.71(E) states that each day during
which the accused is held in jail in tieu of bail on the pending charge is counted as three days. In other words, "a
felony defendant in Ohio must be tried within ninety days if incarcerated on the pending charge or within two
hundred seventy days if on bail." State v. Colerman (1989), 45 Qhio St.3d 298, 304, 544 N.E.2d 622.

[*P14] However, the triple-count provision in R.C. 2945.71(E) applies only to defendants held in jail in lieu of bail
solely on the pending charge. State v. Brown (1992), 64 Ohio 5t.3d 476, 479, 1992 Ohio 96, 597 N.E.2d 97; {**6]
State v. MacDonaid (1976), 48 Qhio St.2d 66, 357 M.E.2d 40, paragraph one of the syifabus. If the defendant is in
jail on a separate unrelated case, the three-for-one provision does not apply. R.C. 2945.72 (A}, State v. Caleman,
supra.

[*P15] In the instant case, Johnson claims he was arrested on September 15, 2000 and was not brought to trial
until Octaber 22, 2001. However, when Johnson was arrested in September 2000, he was held in connection with
five separate cases. Each of those cases involved different crimes and different victims.

[*P16] Although Johnson argues speedy trial limits cannot be extended by filing separate cases which the
prosecutor claims should be tried as one case, only two of the five cases were consoiidated and tried together in the
instant matter. Johnson was not indicted on the two consolidated cases presented in the instant appeal, Case Nos.
402659 and 4101565, unti! February 23, 2001 and July 19, 2001, respectively. Prior to those dates, Johnson was
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being held on three "older” cases. Therefore, because Johnson was being held in connection with multiple cases, the

[*P17] As previously stated, in Case No. 402659, Johnson was indicted on February 23, 2001. In case number
410155, Johnson was not indicted until July 19, 2001, These cases went to trial on October 22, 2001, 241 days after
the February 23 indictment. Therefore, because these cases went to triat within 270 days from the date of the first
indictrment angd Johnson was detained pending multiple cases, Johnsen's right to speedy trial was not violated.
Therefore, the first assignment of error is overruled.

Amended Indictment

[*P1B] In his secand assignment of error, Johnson argues the trial court violated his constitutional right to due
pracess when the court permitted an amendment of the indictment to substitute the name of a different victim,

HNZ'F [*p19] Pursuant to Crim.R, 7(D), the trial court has the discretion to amend the indictment at any time
before, during, or after a trial "provided no change is made in the name or identity of the crime charged." Crim.R. 7
{D); State v. Brooks {1996), 75 Qhio St.3d 148, 159, 1996 Ohio 134, 661 N.E.2d 1030. If an amendment is made to
the substance of the indictment, the accused is entitled to a discharge of the jury on his motion [*¥*8] and
reasonable continuance if he was misled or prejudiced by the amendment. State v, O'Brien (1987), 30 Ohig St.3d

122, 125-126, 30 Ghio B. 436, 508 N.E.2d 144.

[*P20] However, "an amendment to an indictment which changes the name of the victim changes neither the
name nor the identity of the crime charged." Stare v. Owen 9 1 Ohio App.2d 132, 149, 366 N.E.2d 1367,
State v. Smith, Cuyahoga App. No. 79527, 2002 Ohig 2145. Because the name of the victim is not an essentlal
element of the crime, the name of the victim is not required in the indlctment. Qwens, supra. Moreover, Johnson
was not prejudiced by the amendment because he previously received discavery from the State providing him the
correct name of the victim, Therefore, the second assignment of error Is overruled.

Prior Arrest Record

[*P21] In his third assignment of error, Johnson argues the trial court viclated Johnsen's right to due process and
a fair trial when it allowed a witness to mention his previous arrest record In the presence of the jury.

[*P22] During the examipation of Felicia Wilson, a fingerprint examiner for the City of Cleveland, the witness
explained {¥*9] that she obtained a fingerprint card to make a comparison of Johnson's fingerprints from an earlier
arrest of Johnson. As soon as Wilson made this statement, the court instructed the jury that the fact that Johnson
was previously arrested is totally irrelevant. Notwithstanding the court's curative instruction, defense counsel moved
for a mistrial, which the court denied. Johnson claims the court erred in denylng his motion for mistrial.

[*P23] #M3FThe grant or denial of a mistrial lles within the sound discretion of the trial court. State v. Glenn
(1986), 28 Chio St. 3d 451, 28 Ohjo B. 501, 504 N.E.2d 701. We presume that the jury followed curative
instructions given to it by the trial judge. State y. Loza (1994}, 71 Ohig St, 3d 61, 75, 1994 Ohio 409, 1994 Chio
410, 641 N.E.2d 1082. The trial court need not declare a mistrial unless "the ends of justice so require and a fair

State v. Glenn (1986), 28 Ohio St.. 3d 451,.28 Chio B. 501, 504 N.E.2d 701.

[*P24] In Garner, the defendant objected and moved for a mistrial after an officer testified that he made arrests
at the defendant's address [**10] in the past. id., 74 Ohio St. 3d 49 The trial court immediately sustained the
objection and admonished the jury not to consider the testimony. The Ohio Supreme Court affirmed the triai court's
denial of a mistrial, finding that "the reference to the defendant's prior arrests was fleeting and was promptly
followed by a curative instruction.” Id. ’

[*P25] In the instant case, as in Garner, the reference to Johnson's arrest record was a brief and isolated remark
followed by a curative instruction from the court. The mere mention of Johnsen's arrest record, without more, did
not unfairly prejudice Johnson so as to warrant a mistrial. Therefore, the third assignment of error is overruled,

Victims' Statements to Police

[*P26] In his fourth assignment of error, Johnson argues the trial court vielated his right to due process when it
atlowed Officers Ryan and Lockwood to relate their interviews with each of the victims, Johnson also claims the court
erronecusly allowed Det. Karlin to testify about Paul's identification of suspects from photographs.

[*P27] Johnson argues the victims' statements to the officers constituted inadmissible hearsay. The State claims
their statements were excited utterances [**11] and, therefore, admissible as exceptions to the hearsay rule.

[*P28] Evid.R. B02 "¥#¥generally prohibits the admission of hearsay, which is defined as "a statement, other than
one made by the declarant while testifying at trial or hearing, offered in evidence to prove the truth of the matter
asserted." Evid.R, 801(C). However, under Evid,R. 803(2), "[a] statement relating to a startling event or condition
made while the declarant was under the stress of excitement caused by the event or condition” is admissible as an
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[*P29] For a staterment to be admissible as an excited utterance, (1) there must have been an event startiing
enough to produce a nervous excitement in the declarant; (2) the statement must have been made while under the
stress of excitement caused by the event; (3) the statement must have related to the startling event; and (4) the
declarant must have personally observed the startling event. State v. Taylor (1993), 66 Ohio 5t.3d 295, 300-301,
612 N.E.2d 316; State v. Duncan {1978), 53 Ohio St.2d 215, 373 N.E.2d 1234, paragraph one of the syllabus.
"There is no [¥*12] per se amount of time after which a statement can no longer be considered to be an excited
utterance. The central requirements are that the statement must be made while the declarant is still under the
stress of the event and the statement may not be a result of reflective thought." Taylor, supra at 303.

[*P30] Further, "™5¥"the admission of a declaration as an excited utterance is not precluded by questioning
which: (1) is neither coercive nor feading, (2) facilitates the declarant’s expression of what is already the natural
focus of the declarant's thoughts, and (3) does not destroy the domination of the nervous excitement over the
declarant’s reflective faculties.” State v, Wallace (1988), 37 Ohio 5t.3d 87, 93, 524 N.E.2d 466.

[¥P31] In the instant case, both victims' staternents were excited utterances. The officers testified that Paul and
Daus were visibly shaken and frightened when the police arrived shortly after the home Invaslions. When Officer
Ryan first arrived at Daus' home, she was too afraid to open her door because the perpetrator of the burglary had
impersonated a police officer. Because these women were stilf under the stress of having [**13] their homes
invaded and burglarized, their statements to police, which were made within hours of these events, constitute
excited utterance exceptions to the hearsay rule and were admissible.

[*P32] with regard to Det. Karlin's testimony regarding Paul's identification of suspects from photos, it is evident
from the transcript that defense counsel opened the door to this testimony. Despite the fact that neither Paul nor the
prosecutor mentioned the photos on direct examination, defense counsel asked:

"Q: How many picture - on June 30th, is that when you showed her the pictures?
A: Yes.

Q: Okay. How many pictures did you show her?

A: Six.

Q: She couldn't Identify anybady on there pasitively; is that right?

A: Correct.

Q: Was hls picture in there, Bernard Johnson's?

A: Yes, it was."

[*P33] The defense, having brought up the pheotos in the first instance and then asking whether the defendant's
photo was among them, opened the door for the prosecutor to question the witness further. Having opened the
door, the defense waived any right to object to the admission of the witness' testimony regarding those photos on
redirect, Accordingly, the fourth assignment of error is overruled.

[**14] Fingerprint Comparison

[*P34] In his fifth assignment of error, Johnson argues that Feiicia Wilson, a fingerprint examiner for the City of
Cleveland, should not have been permitted to testify as an expert because she lacked the training and experience
necessary to qualify as an expert.

ANEF [*P35] A withess may testify as an expert if, among other things, the witness "is qualified as an expert by
specialized knowledge, skill, experience, training, or education regarding the subject matter of the testimony."
Evid.R. 702(B). An expert need not be the best witness on a particular subject, but he or she must be capable of
aiding the trier of fact in understanding the evidence or determining a fact in issue. Lambert v. Shearer (1992), 84
Ohia App.3d 266, 275, 616 N.E.2d 965. #N7FA trial court’s determination to allow a witness to testify as an expert
will not be reversed absent an abuse of discretion. State v. Mack (1995), 73 Ohio St.3d 502, 511, 1995 Ohig 273,
653 N.E.2d 329,

{*P36] In State v. Lovings, Franklin App. No. 7APA0S5-656, 1997 Ohio App. LEXIS 6023, the court held that the
fingerprint examiner in that case was qualified to testify as an expert [**15] because she had been a fingerprint
technician with the Columbus police for eight years and "a latent fingerprint examiner for the last three years." She
also completed several courses on latent fingerprint comparisons, fatent palm print comparisons, latent print
photography, and latent print processing. Id. at * 14, 1997 Ohio App. LEXIS 6023. She also completed a six-month
basic fingerprint course covering fingerprint pattern recognition and ink fingerprint comparisons in 1983 while she
was an employee of the FBI. See also, State v, Johnson, 3rd Dist. No. 1-84-2, 1985 Ohio App. LEXIS 7272 (witness
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who worked as fingerprint examiner for police department for over 20 years and attended fingerprint training at FBI
was qualified as an expert).

{*P37] In the instant case, Wilson testifled that she had worked as a fingerprint examiner with the Cleveland
Palice Department for flve and one-half years. She also testified that she was trained by the FBI to be a fingerprint
examiner and had taken an advanced latent training class and received on-the-job training. She testified that she
had Identified over 1,000 people by comparing fingerptints. Therefore, she qualified as an expert to testify about the
fingerprints [**16] found at the victims' homes.

[*P38} Johnson also argues that fingerprint identification Is not reliable, sclentlfic evidence. #N8¥In determining
the admissibility of scientific evidence, the Ohio Supreme Court in Miller v. Bike Athletic Co. (1998}, 80 Ohio St.3d
607, 1998 Ohio 178, 687 N.E.2d 735, adopted the test set forth by the United States Supreme Court in Daubert v,
Merrelfl Dow Pharmaceuticals, Inc. (1993), 509 U.S. 579, 125 L, Ed. 2d 469, 113 S, Ct. 2786. The Daubert court
stated that a court must analyze the testimony and deterrnine if the reasoning or methodology used Is scientifically
valid. Miller, supra at 611, citing Daubert, 509 U.S, at 592-593. The court further stated that "in evaluating the
reliability of sclentific evidence, several factors are to be considered: (1) whether the theory or technique has been
tested, (2) whether It has been subject to peer review, (3) whether there Is a known or potential rate of error, and
(4) whether the methodology used has gained general acceptance." 1d., citing Daubert, 509 U.S. at 593-594.

[*P39] “¥FThe Ohio Supreme Court has recognized the use of fingerprints for [*%¥17] identification purposes in
criminal cases, stating "fingerprints corresponding to those of the accused are sufficient proof of his identity to
sustain his conviction, where the circumstances show that such prints, found at the scene of the crime, could only
have been impressed at the time of the commission of the crime." State v. Miller (1977), 49 Ohig St,2d 198, 361
N.E.2d 419, syllabus. There is no dispute that the fingerprints in the Instant case were found at the crime scenes and
that the circumstances indicate that such prints could only have been impressed at the time of the commission of

the crimes.

[¥P40] Therefore, the fifth assignment of error is overruled.

Fingerprint examination

[*P41] In his sixth assignment of error, Johnson argues the trial court violated his constitutional rights when it
required him, over abjection, to submit to a fingerprint examination during the course of the trial. Although Johnson
claims a substantial canstitutional right was violated, he does not spacify what right or rights he claims were
violated.

[*P42] In support of his argument, Johnsan relies on Davis v. Mississippi (1961), 394 U.S. 721, 22 L, Ed. 2d 676,
B89 S. Ct. 1394, [**18] and Dunaway v. New York (1979), 442 U.S. 200, 60 L. Ed. 2d 824. 99 S. Ct. 2248, both of
which held that fingerprint evidence should have been excluded as improperly obtained during illegal seizures in
violation of the Fourth and Fourteenth Amendments. In contrast to these cases, Johnson does not claim he was
ilegally detained when his fingerprints were taken. Rather, he seems to be arguing that it was improper for the
court to allow his fingerprints to be taken during the course of the trial as though it wera compelled testimony in

violation of the Fifth Amendment.

[*P43] “N10%The Fifth Amendment privilege against self- incrimination protects an accused "only from being
compelled to testify against himself, or otherwise provide the State with other evidence of a testimonial or
communicative nature *** " Schmerber v. California (1966), 384 U.S. 757, 761, 16 L. Ed. 2d 908, 86 5. Ct,_1826.
"It offers no protection against compulsion to submit to fingerprinting, photographing, or measurements, to write or
speak for identification, to appear in court, to stand, to assume a stance, to walk, or ko make a particular gesture.
The distinction which has emerged, [**19] often expressed in different ways, is that the privilege is a bar against
compelling 'communications' or 'testimony,’ but that compulsion which makes a suspect or accused the source of
‘real or physical evidence’ does not violate it." Id, at 764. See, also, United States v. Wade (1967), 388 1).S. 218, 18
L. Ed. 2d 1149, 87 S. Ct, 1926. Moreover, the presence of the jury does not enlarge the scope of the privilege
against seff- incrimination with respect to the taking of fingerprints. United States ex rel, O'Halforan v, Rundie (E.D.
Pa. 1967), 266 F. Supp. 173, affirmed (1967), 384 F.2d 997, certiorarl denied (1968), 393 U.S. 860, 21 L. Ed. 2d
128, 89 5. Ct. 138. Therefore, we do not find that the court violated any constitutional right when it required
Johnson to submit to a fingerprint examination during the trial. Accordi ngly, the sixth assignment of error is

overruled,

Other Acts Evidence

[*P44] In his seventh assignment of error, Johnson claims he was deprived of a fair trial because the court gave
the following jury instruction:

“Now as you consider the events of August 4th and August 14th, you must [**20] examine separately the
evidence relating to each date.

That is to say you look at the evidence and you say what does it prove as to August 4th, and you look at the
evidence against and you say what does it prove as to August 14th?
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If the State establishes beyond a reasonable doubt that the defendant committed an offense on that date, it does
not necessarily follow that he committed any of the alleged crimes on the other date.

You may consider, however, whether the conduct on one date was so similar to the corduct on the other date, that
the conduct on each date was part of a unique cammon plan or scheme. That is, that the shared unigue qualities
indicate that the defendant participated in the offenses on each of these dates.

It's kind of like saying that there was a trademark that, you know, that may or may not be true but if you come to
that king of conclusion, then you can draw the appropriate cenclusions from it."

[*P45] Pursuant to Crim.R. B{A)}, the trial court allowed two of Johnson's pending criminal cases to be
consolldated because they invalved crimes of the same character. "¥3I¥Many courts have held that joinder is
appropriate where the separate offenses evidence a common {*¥*21] scheme or plan and thus Invite jurles to draw
canclusions, See, e.g., State v. White-Barnes, Ross App. No. 93 CA 1994, 1995 Ohio App. LEXIS 2001; State v.
McKenzie, Cuyahoga App. No. 48959,1985 Qhig App. LEXIS 6267, Joinder is permitted because the jury is believed
capable of segregating the proof on multiple charges when the evidence as to each of the charges is uncomplicated.
State v. R 198@), 62 Ohio St.2d 170, 405 N.E.2d 247.

[*P46] Even if the trials were separated, HN1XFavidence concerning the first incldent would have been admissible
in a subsequent trial under Evid,R. 404(B} to show a course of criminal conduct involving a commaon scheme or plan,
as well as the Identity of the criminal. See McKenzie, supra at *6, 1985 Ohig App. LEXIS 6267, Evid.R. 404(B).
Moreover, the court instructed the jury to examine the evidence as it relates to each case separately. Indeed, the
court informed the jury that simply because the State proves beyond a reasonable doubt that the defendant
committed one of the offenses, does not mean the State necessarily proved the other. Therefore, we find nothing
prejudiclal about this instruction, and the seventh [**22] assignment of error is overruled,

Disrupting Public Service

[*P47] In his eighth assignment of error, Johnson claims the trial court violated his right to due process when it
gave erronsous jury instructions on the elements of disrupting public service such that it improperly amended the
indictment. Because 713 ¥the defense failed to object to the court's charge at the time of trial, this issue is subject
only to a plain error analysis. State v. Jacobs (1995), 108 Ohio App. 3d 328, 335, 670 N,E.2d 1014, discretionary
appeal not allowed (1996), 75 Ohio St. 3d 1497, 664 N.E.2d 1294, To constitute plain error, {1) the instruction must
have been erraoneous and (2) without the error, the result of the trial would have been different. State v. Carmpbell

(1.994), 69 Ohio St.3d 38, 1934 Ohlo 492 E.2d 339,

[*'I'MSI Johnson claims the court's use of a complicity theory in its charge of disrupting public service
constructively amended the indictment. In instructing on the offense of disrupting public service, the court stated:

"Disrupting public service is committed when ane knowingly by damaging or tampering with property substantially
impalrs the ability of law enforcement £*¥*23] to respond to an emergency.

The State claims that this crime was committed when someone participated in the activities at Miidred Paul's home,
the alleged burglary of Mildred Paul's home, pulled the telephone from the wall.

The State does not say which of the individuals pulled the phone from the wail. It asserts that the defendant is guilty
under the concept of complicity.”

ANI4E [*p49] Pursuant to R.C. 2923.03(F), a charge of comphuty may be stated in terms of R.C, 2923.03 orin
terms of the principal offense. State v. Caldwelf (1984), 19 Ohic App.3d 104, 19 Ghic B. 191, 483 N. E.2d 187.
Where one is charged in terms of the principal offense, he is on notice, by operation of R.C. 2923.03(F), that
evidence could be presented that the defendant was either a principal or an aider and abettor for that offense. See
State v..Dotson (1987), 35 Ohio App.3d 135, 520 N.E.2d 240. Because a charge of camplicity may be stated in
terms of either the principal offense or in terms of R,C. 2923,03, the complicity section, the indictment was not
amended when the court instructed the [**24] jury that they could find Johnson guilty under the complicity
theory. Therefore, the eighth assignment of error is overruled.

Identity of the Perpetrator

[*P50] In his ninth assignment of error, Johnson argues the court usurped the fact-finding role of the jury when
the judge stated in his charge that the central issue in the case was not whether the crimes occurred but whether
Johnsaon was the perpetrator of the crimes. During the charge, the court stated:

"What do you think about the credibility of the witnesses, because that, [ think, is what this case is all about. T don't

think - I didr't hear a serious dispute here that a burgtary, for example, was not committed. I think the central issue
here for the primary charges certainly is did £he defendant do it, or did they have the wrong person?"
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HNI5E [#p51] Jury instructlons are reviewed in their entirety to determine if they contain prejudicial error. State v.
Porter (1968), 14 Chig St.2d 10, 235 N.E.2d 520. The court commits error if it states its opinion regarding the facts

while instructing the jury. State v. Nutter (1970}, 22 Ohio St.2d 116, 258 N.E.2d 440. Therefore, the court erred
when [¥¥25] it stated there was no dispute that a burglary had been committed, but we find this error harmless,

[*P52] MN16¥Te find harmless error, a reviewing court must be able to "declare a belief that the error was
harmiess beyond a reasonable doubt,” State v. Bayless, 48 Ohio St.2d 73, 357 N.E.2d 1035, at paragraph seven of
the syllabus. Thus, It Is the job of the reviewing court to assess the impact of the error on the outcome of trial.

[*P53] At the conclusion of the charge, defense counsel voiced his concern about the court's statement of its
opinlon that a burglary had been committed. In response, the court gave the following curative instruction:

*I've heen asked to make clear that all of the elements of proof are disputed here so that when I said there's no
dispute about burglary or something like that, the State has to prove a burglary, it has to prove a burglary was
committed and that it was committed by the defendant. It has to prove each of these things, so in a legal sense,
aeverything is disputed, okay?"

[*P54] "N17F)uries are presumed to follow and obey the curative instructions given by a trial court. Loza, supra,

[*P55] Further, the court's statement [**26] about there being no dispute about a burglary being committed is
not prejudicial when the charge and the evidence is viewed as a whole. Throughout the charge, the court repeatedly
stated that the jury has the sole responsibility of evaluating the evidence and deliberating on each element of each
offense. For example, the court instructed: "Your only concemn is ta decide what facts have been proved and whether
oF not those facts prove one or more of the offenses that are charged In this case beyond a reasonable doubt.” The
court also explained: "The defendant has entered a plea of not guilty and since he has entered a plea of not guilty,
he denies the existence of all the elements of these offenses as they may refate to him," and "You, ladies and
gentiemen, have the excluslve respaonsibility to decide what the facts are.”

[*P56] Moreover, the evidence overwhelmingly proved that two burgiaries occurred and there was no evidence or
testimony to the contrary. Indeed, even defense counsel admitted in closing argument that "these events” occurred
but argued the evidence was insufficient to prove that Johnson was the perpetrator. Therefore, because we find the
court's error harmless, the [¥#%27] ninth assignment of error is overruled.

Culpable Mental State

[*P57] In his tenth assignment of error, Johnson argues the trial court erred when it did not identify in its jury
instructtons a specific culpable mental state for the crime of impersonating a police officer. Because Johnson failed to
object to the instruction at the time of trial, this issue is reviewed only for plain error. Jacobs, supra; Campbell,

[*P58] Johnson was charged with impersonating a police officer in violation of R.C. 2921.51(E) which provides:
HNI8E"Ng person shall commit a felony while impersonating a peace officer, a private police officer, or an officer,
agent, or employee of the state." This section does not specifically identify a culpable mental state. R.C, 2901,21(B)
provides:

HNI9F "When the section defining an offense does not specify any degree of culpability, and plainly indicates a
purpose to impose strict criminat liability for the conduct described in such section, then culpabitity is not required
for a person to be guilty of the offense. When the section neither specifies culpability nor plainly indicates [**28] a
purpose to impose strict liability, recklessness is sufficient culpability to commit the offense.”

statute reads, 'No persan shall ***,' ahsant any reference to the requisite culpable mental state, the statute is
clearly indicative of a legislative intent to impose strict liability.” Because R.C, 2921.51 provides that "no person shall
commit a felony while impersonating a police officer,” it Is a strict liability crime which may be proven without regard
to culpable mental state. Therefore, the trial court’s instruction was proper and the tenth assignment of error is
overruled,

[*P59] In State v. Cheraso (1988), 43 Ohio App.3d 221, 223,.5490 N.E.2d 326, the court found that: “*** when a

Complicity

[*P60] In his eleventh assignment of error, Johnson claims he was denied due process of law and a fair trial
because (1) the court's charge on complicity constructively amended the indictment, (2} the court lessened the
burden of proof below the beyond-a-reasonable-doubt standard, and {3} the State was not required to prove that
Johnson was the principal offender.

[*P61] As previousty explained, the court's charge on complicity did not {[**29] constructively amend the
indictment because "% Ecomplicity need not be stated in terms of the camplicity statute but may be stated, as it
was in this case, in terms of the principal offense. R.C. 2923.03(F); Dotson, supra, Therefore, a defendant suffers no
prejudice when the jury is instructed on complicity even though the indictment against him never mentioned the
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words "complicity," "solicitation,” "conspiracy," or “aiding or abetting." Dofson, supra. See, also, State v. Grimsley
{1998), 131 Ohio App. 3d 44, 721 N .E.2d 488.

[*P62] Further, the court did not lessen the State's burden in this case. The court explained the proof-beyond-a-
reasonable- doubt standard to the jury and properly instructed them that the State must prove Johnson's guilt
beyond a reasonable doubt.,

[*P63] Finally, the State was not required to prove that Johnson was the principal offender to obtain a conviction.
HNZIFT i well established that the State may charge and try an aider and abettor as a principal, and if the evidence
at trial reasonably indicates that the defendant was an aider and abettor rather than a principal offender, a
jury [**30] instruction regarding complicity may be given. State v. Kajoshaj, Cuyahoga App. No. 76857, 2000
Ohio App. LEXIS 3642, citing Hilf v. Perini (C.A. 6, 1986), 788 F.2d 406, cert. denied, 479 U.S. 934, 93 L. £d. 2d
361, 107 S. Ct. 409, and Angerson v. Coyle (C.A. 6, 1999), 173 F.3d 854.

[*P64] Further, in order to convict an offender of complicity, the State need not establish the principal's identity,
pursuant to R.C. 2923.03(£), the State need only prove that a principal committed the offense. State v. Smith,
Cuyahoga App. No. 43414, 1982 Ohio App. LEXIS 11957, Therefare, Johnson's eleventh assignment of error is
overruled.

Definitions of "Force" and "Trespass"

[*P65] In his twelfth assignment of error, Johnson claims the trial court failed to define the terms "force” and
"trespass" as they relate to the burglary charge and that this failure violated his right to due process. Because the
defendant did not object to these instructlons at the time of trial, this issue is reviewed only for plain error.

Campbell, supra.
[*P66] At trial, the court instructed the jury as follows:

"But et us [**31] now look at each of the particular kinds of crimes that are alleged. What kind of crime is
burglary? What do we mean by burglary . . .

A burglary occurs when a person by force or stealth - excuse me, by force or deception trespasses in an occupied
structure when another person who is not the accomplice of the offender is present, and when he does so for the
purpose of committing in the structure a criminal offense.

Theft, for example, is a criminal offense, The force that is used need not be of any particular amount.

It need only be sufficient to accomplish entry where entry would not have otherwise occurred, so when you say that
the person trespassed by force, it's only the amount that's sufficient to accomplish the entry where the entry would
not otherwlse have occurred.

Dne trespasses when he enters upon property of another without permission of a person authorized to give
permission. And I'm assuming you know what the word deception means, Now I'm gaing to try to define just that,
just the same way, what it means to you in your everyday life. There's no tricky definition of that. Okay. So that's
the crime of burglary."

[*P67]_R. C. 2901,01(A} "M22¥defines [**32] "force” as "any violence, compulsion, or constraint physically
exerted by any means upon or against a person or thing.” In State v, Lane (1976), 50 Qhio App.2d 41, 45, 361
N.E.2d 535, the court held that force may properly be defined as "effort" rather than "violence” in a charge to the
jury. A defendant Is not prejudiced if there is no substantlal difference between the statutory definition of a term and

the definition that the trial court provided to the jury. Lane, supra.

[*P68] The court's definition of "force” as "the amount of force necessary to accomplish entry where the entry
would not atherwise have cccurred," comports with the statutory definition of "force" which simply requires effort be
exerted against a person or thing. Accordingly, we find no substantial difference between the statutory definition of
"force" and that given by the trial court.

[*P69] R.C. 2911,21(A}(1) "M?I¥defines "trespass” as follows: "No person, without privilege to do so, shall . ..
knowingly enter or remain on the land or premises of another." Here, the court instructed the jury, "One trespasses
when he enters upon property of another without [**33] permission of a person authorized to give permission.”
Again, we find no substantial difference between the statutory definition and that given by the court. Therefore, the
twelfth assignment of error is overruied.

Motion for Judgment of Acquittal as to Indictment Involving Mildred Paul
[*P70] In his thirteenth assignment of error, Johnson argues the trial court erred in denying his mation for

judgment of acquittal. Specifically, Johnsen argues the verdict was against the manifest weight of the evidence and
there was insufficient evidence to support the convictions because Paul was unable to identify Johnson as the

perpetrator.
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[*P71] Crim.R. 29(A) provides in part:

HNZ4The court on motion of a defendant or on its own motion, after the evidence on either side is closed, shall
order the entry of a judgment of acquittal of one or more offenses charged in the indictment, information, or
complaint, if the evidence is insufficient to sustain a conviction of such offense or offenses.”

[*P72] HN25FA motion for acquittal may be granted only where the evidence Is insufficient to sustain a conviction.
Crim.R. 29(A); State v. Apanovitch (1987), 33 Ohio 5£.3d 19, 23, 514 N.E.2d 394, [**34] In reviewing the
sufficlency of the evidence in a criminal case, an appellate court will not reverse a conviction where there is
substantial evidence, viewed in a light most favorable to the prosecution, which would convince the average mind of
the defendant's gullt beyond a reasonable doubt. State v. Jenks (1991), 61 Ohio St.3d 259, 273, 574 N.E.2d 492,
State v. Bridgeman (1978), 55 Ohio St.2d 261, 263, 381 N.E.2d 184.

[*P73] "¥25FWhen presented with a manifest weight argument, we engage in a limited weighing of the evidence
to determine whether the jury's verdict Is supported by sufficient competent, credible evidence to permit reasonable
minds to find guilt beyond a reasonable doubt. State v. Thompkins (1997), 78 Ohio St.3d_380, 387, 1997 Ohio 52,
678 N.E.2d 541, reconsideration denied (1997), 79 Ohio St. 3d 1451, 680 N.E.2d 1023 ("When a court of appeals
reverses @ judgment of a trlal court on the basls that the verdict is against the weight of the evidence, the appellate
court sits as a 'thirteenth juror' and disagrees with the factfinder's resolution of the conflicting evidence®),
Determinations of credibility and weight of the testimony remain within [**35} the province of the trier of fact.
State v. DeHass (1967), 10 Ohio St.2d 230, 227 N.E.2d 212, paragraph one of the syllabus.

[*P?4] After careful review of the record, we find that the State presented substantial credible evidence which
would allow reasonable minds to conclude that all of the material elements of the offenses at issue in this case were
proven beyond a reasonable doubt. Paul testified that a man knocked on her door and claimed to be "Sergeant
David." She testified that when she peered through the door, he showed her a badge and thus represented himself
as a police officer. Further, Paul testifled that when she opened the door, "Sergeant David" and another man entered
her hame without her permission.

[*P75] Paul also stated that the men forced her into her bedroom where ane of them guarded her while the other
searched her drawers, purses, and closets, taking any valuables he could find. They took change from her pockets,
and money and a credit card from her purse. Finally, she stated that as they were leaving, "Sergeant David" ripped
the telephone out of the wall.

[*P76] A fingerprint examiner testified that the fingerprint evidence collected from Paul's [**368] home from an
item touched by "Sergeant David" was paositively identified as matching Johnsen's fingerprint. According to Paul's
testimony, there was no reason for Johnson's fingerprint to be inside her home other than as a resuit of the
burglary. Based on this evidence, reasonable jurors could conclude that Johnson cemmitted the burglary, theft,
impersonating a police officer, disrupting public service, and kidnapping of Paul. Therefore, the court's decision to
deny the motion for acquittal was proper, and the thirteenth assignment of error is overruled.

Motion for Judgment of Acquittal as to Indictment Involving Margaret Daus

[*P77] In his fourteenth assignment of error, Johnson argues the trial court erred in denying his motion for
judgment of acquittal as to the indictment involving Margaret Daus. Specifically, Johnson argues the verdict was
against the manifest weight of the evidence and there was insufficient evidence to support the convictions because
baus could not remember seeing Johnson In her house.

[*P78] As previously stated, a motion for acquittal may be granted only where the evidence is insufficient to
sustain a conviction. Crim,R. 29(A); Apanovitch, supra. [**37] With regard to the manifest welght of the evidence,

the conviction may only be reversed if it is not supported by sufficient competent, credible evidence keeping in mind
that determinaticns of credibility remain within the province of the jury.

[*P79] Our review the record reveals that the State presented substantial credible evidence which would allow
reasonable minds to canclude that all of the material elements of the offenses charged in the indictment involving
Margaret Daus have been proven beyond a reasonable doubt. Daus testified that three men entered her house
without her permission. While one of the men guarded her in the kitchen, the other two men proceeded ta her
bedroom, where they searched every purse, box, drawer, and closet, taking any valuable items they could find. After
ransacking her bedroom, the three men left her house without saying a word to her.

[*P80] Although Daus testified that she could not identify the perpetrators, a fingerprint examiner testified that
the fingerprint evidence collected from her hame was positively identified as being Johnson's fingerprint, According
to Daus, there was no reason Johnson's fingerprint would be found inside her house [¥*38] other than as a result
of the burglary. Based on this evidence, reasonable jurars could conclude that Johnson committed the burglary and
participated in the kidnapping of Daus. Therefore, the court did not err in overruling Johnson's motion for judgment
of acquittal and the fourteenth assignment of error is overruled.

Motion to Dismiss
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[*P81] In his fifteenth assignment of error, Johnson argues the trial court erred in denying his motion to dismiss
the count of disrupting public service when there was no evidence to support all the elements of that offense.

[*P82] R.C. 2909.04(A}(3)} provides:

HN27E'No person purpasely by any means, or knowingly by damaging or tampering with any property, shall
substantially impair the ability of law enforcement officers, firefighters, rescue personnel, emergency medical
services personnel, or emergency facility personnel to respond to an emergency, or to protect and preserve any
person or property fram serlous physical harm.”

[*P83] This court has held that #¥28%where one purposely disconnects the victim's telephone service, the crime
of disrupting public service has been committed. Stare v. Coker, Cuyahoga App. Mo. 74785, 1999 Ohio App. LEXIS
4291, [**39] citing State v. Brown (1994), 97 Ohio App. 3d 293, 646 N.E.2d 838§.

[*P84] In this case, Paul testified that the perpetrator ripped the telephone from the wall and took it with him
when he left the house and that she had no means of calling the police. Thus, Johnson made it impossible for Paul to
Initlate or receive telephone calls at her home. Therefore, there was sufficient evidence to support a conviction of
disrupting public service and the fifteenth assignment of error is overruled.

Allied Offenses

[*P85] In his sixteenth assignment of error, Johnson argues the trial court violated his right to due process when
it failed to merge various offenses, Specifically, Johnson claims that pursuant to R.C, 2941.25, burglary and
kidnapping and burglary and theft are "allied offenses of similar import” and, therefore, the trial court should not
have convicted and sentenced him for all of these offenses.

"(A) PN2¥FWhere the same conduct by defendant can be construed to constitute two or more allied offenses of
similar import, the indictment or information may contain counts for all such [**40] offenses, but the defendant
may he convicted of only one.

(B) Where the defendant's conduct constitutes two or more offenses of dissimilar import, or where his conduct
results in two or more offenses of the same or similar kind committed separately or with a separate animus as to
each, the Indictment or information may contain counts for all such offenses, and the defendant may be convicted of
all of them."

[*PB7] “M30FIn applying this statute, a two-step analysis has been developed. See State v. Logan {1979), 60
Qhlo St.2d 126, 397 N.E.2d 1345, and State v. Mitchell (1983), 6 Ohio 5t.3d 416, 6 Ohio B, 463, 453 N.E.2d 593.
First, we must look to see If the elements of the two crimes correspond to such a degree that the commission of one
offense will naturally resuit in the commission of the other. Mitchell, supra, at 418. If we find the two crimes to be
allied offenses of simifar import, then we must determine, under R.C. 2941.25(B}, whether the offenses were
committed separately or with a separate animus as to each,

[*PBB] When comparing the elements of kidnapping, burglary, and theft, it is obvious that any of these
offenses [**41] could be committed without also committing the others. "Aggravated burglary" is defined in R.C.
2911.11, which provides in relevant part:

"(A} PN3TENG person, by force, stealth, or deception, shall trespass in an occupied structure as defined in section

2909.01 of the Revised Code, or in a separately secured or separately occupied portion thereof, with purpose to
commit therein any theft offense as defined in section 2913.01 of the Reviged Cade, or any fetony, when any of the

following apply:
{1) The offender Inflicts, or attempts or threatens to inflict physical harm on another;

(2) The offender has a deadly weapon or dangerous ordnance as defined in sectign 2923.11 of the Revised Code on
or about his person or under his contral;

{3) The occupied structure involved is the permanent or temporary habitation of any person, in which at the time
any person is present or likely to be present.”

[*P89] "Theft” is defined in R.C. 2913.02 as follows:

"(A) HM3ZENo person, with purpose to deprive the owner of property or services, shall knowingly obtain or
exert [**42] control over either:

{1) Without the consent of [***7] the owner or person authorized to give consent;
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(2) Beyond the scope of the express or implied consent of the owner ar person authorized to give consent;
{3} By deception;
{4) By threat."

[*P90] #N33FThese two offenses do have some common elements in that aggravated burglary may, as in this
case, involve the purpose to commit a theft offense. However, completion of the theft offense is not a necessary
element because the purpose to commit any felony wili suffice to supply the requisite intent, Therefore, burglary and
theft are not allied offenses. See Mitchell, supra.

[*P91] Similarly, "3¥Fburglary is not an allied offense of kidnapping. State v. Watkins, Mantgomery App. No.
10252, 1987 Ohio App. LEXIS 9278. Kidnapping is defined by R.C. 2905.01, which states in pertinent part:

"(A) HN3SENG person, by force, threat, or deception, or, in the case of a victim under the age of thirteen or mentally
incompetent, by any means, shall remove another from the place where he is found or restrain him of his Hberty, for
any of the following purposes:

& ¥k

(2) To facilitate the commission [**43] of any felony or flight thereafter.”

[*P92] We find that the commission of kidnapping will not necessarily result in the commission of aggravated
burglary and vice versa. Aggravated burglary requires the commission of a felony in connection with a trespass.
These elements are not required to commit kidnapping. Therefore, kidnapping and burglary are not allied offenses of
similar import and Johnson could be convicted and sentenced for burglary, kidnapping, and theft under both
indlctments in this case. Accordingly, the sixteenth assignment of error is overruled.

Consecutlve Sentences

[*P93] In his seventeenth assignment of error, Johnson argues the trial court Impraperly sentenced him to
consecutive prison terms, Specifically, Johnson argues the triat court inappropriately imposed consecutive prison
terms because Johnson refused to assist law enforcement in apprehending the other participants involved in these
crimes. He also claims that the burglaries in these cases do not constitute the warst forms of the offense and that
the court failed to state its reasons for imposing consecutive sentences.

[*P94] The court's decision to impose consecutive sentences was not based solely [**44] on the fact that
Johnson refused to assist in apprehending the other particlpants involved in these crimes. The court sentenced
Johnson according to the applicable terms of the sentencing statute.

[*P95} R.C.2929.14(E)(4) provides, In pertinent part:

¢4y HNIERIF multiple prison terms are imposed on an offender for convictions of multiple offenses, the court may
require the offender to serve the prison terms consecutively if the court finds that the consecutive service is
necessary to protect the public from future crime or to punish the offender and that consecutive sentences are not
disproportionate to the seriousness of the offender's conduct and to the danger the offender poses to the public, and

if the court also finds any of the following:

* ok ¥

(c) the offender's history of criminal conduct demonstrates that consecutive sentences are necessary to protect the
public from future crime by the offender.”

[*P96] At sentencing, the court stated:

"These were both elderly persons, The maost pathetic situations. Women living alone, One woman, as was pointed
out, who lived at this location for 90 years. And I think the only reason that the trauma to the 90-year-old [**45]
was manifest more severely is that she's just - she's not a mentally very able person. I mean, she ohviously was
suffering a lot of deficiencies, although incidentally she was articulate and she knows what's going on at the
moment, but her, you know, her memory about what happened is not - was not gcod.

But the other woman's memory was very good, the 82-year-old, and she's clearly traumatized in a very serious way
by this. She can't live the independent life that she was physically able to lead, taking care of herself and everything,
And now she's so frightenad she has to live with her families and are so concerned. And, of course, this was
cammitted while he was on probation.

He's got four prior imprisonments. He shows no remarse. You've done this kind of thing in the past, | agree with
Miss Tiburzio, this man will probably be a danger to older people for the rest of his life,

hitp://www.lexis.com/research/retrieve?_m=918aa%16¢71b30a72108¢556d09161e7&csve...  11/7/2008



Get a Document - by Citation - 2003 Ohio 3241 Page 16 of 16

So I can't come o any conclusion except that this is a person who has the greatest likelihood of committing future
crime and I think he's committed the worst form of these nonviolent burglaries, burglarizing elderiy people when
they're there, present in the home, selecting the most vulnerable people one [*¥*46] can find and daing it in an
organized fashion with other people, so he's getting other people to do it.

& K ¥

So I do not think that 21 years is disproportionatea to the serlousness, Mr. Johnson, of your conduct or to the danger
you pose to the public. And frankly, I think that this sentence is absolutely necessary to protect the public from
you."

[*P97] These statements illustrate that the court not only gave its reasons for consecutive sentences, but that the
court's reasons were based on factors set forth in the sentencing statute. Accordingly, we overrule the seventeenth
assignment of error.

Judgment affirmed.

It is ordered that appellee recover of appellant Its costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the Cuyahoga County Court of Common Pleas to
carry this judgment into execution. The defendant's conviction having been affirmed, any bail pending appeal is

terminated. Case remanded to the trial court for execution of sentence.

A certlfied copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of Appellate
Procedure, MICHAEL ). [¥*47] CORRIGAN, P.). and

ANNE L. KILBANE, ). CONCUR

JUDGE

COLLEEN CONWAY COONEY

N.B. This entry Is an announcement of the court's decision. See App.R. 22(B), 22(D) and 26{A); Loc. App.R. 22. This

maotion for reconsideration with supporting brief, per App.R. 26(A}, is filed within ten (10) days of the announcement
of the court's decision. The time perlod for review by the Supreme Court of Ohio shall begin to run upon the
journalization of this court’'s announcement of decision by the clerk per App.R. 22(E). See, also, S.Ct.Prac.R. 11,

Section 2(A}(1).

http://www lexis.com/research/retrieve? m=918aa916c71b30a72108c556d09161e7&csve...  11/7/2008




‘Get a Document - by Citation - 1999 Ohio App. LEXIS 3492 Page 1 of 5

1999 Ohio App. LEXIS 3492, *
STATE OF OHIO, Plaintiff-appellee vs. JOHN SCULLION, Defendant-appellant
NO. 74531
COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT, CUYAHOGA COUNTY

1999 Ohio App. LEXIS 3492

July 29, 1999, Date of Announcement of Decision

PRIOR HISTORY: [*1] CHARACTER OF PROCEEDING: Criminal appeal from Common Pleas Court, Case No. CR-
361142,

DISPOSITION: JUDGMENT: Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant appealed from judgment of Cuyahoga County (Ohio) Court of Common
Pleas, which convicted him of disrupting public services in viclation of Ohio Rev, Code Ann, & 2909.04, for pulling
two telephones out of the walls of an apartment while his niece was attempting to report his domestic violence.

OVERVIEW: Defendant was convicted of one count of disrupting public services in violation of Ohic Rey. Code
Ann. § 2909,04, for forcefully pulling extenslon cords for two telephones out of the walls of an apartment while
his niece was attempting to dial 911 to report his alleged domestic violence. The court affirmed defendant's
conviction. It rejected defendant's argument that he dld not receive effective assistance of counsel. While
defendant contended that his counsel had Insufficient time to investigate and prepare for trial, his counsel never
sought a continuance and defendant failed to identify how his counsel's performance was deficient or how the
result would have been different had counsel been given additional time. The court found that the evidence was
sufficient to establish that defendant viclated Ohip Rev. Code Ann. § 2909.04 by preventing the apartment's
occupants from making an emergency 911 call for assistance and by making it impaessible for any member of the
public to Inltiate telephone contact with the occupants. Finally, the verdict was not against the manifest weight of
the evidence.

OUTCOME: The court affirmed defendant's conviction. Defendant failed to establish his ineffective assistance of
counsel claim because he failed to identify how his counsel's performance was deficient, and the evidence was
sufficient to establish that defendant disrupted public services by preventing the apartment's occupants from
making an emergency call for assistance.

CORE TERMS: telephone, apartment, assignments of error, occupants, emergency, kitchen, dispatcher, prepare,
telephane cord, assistance of counsel, reasonable doubt, bedroom, pulied, domestic violence, counsel's
performance, annguncement, convince, law enforcement officers, public services, evidence presented, trial
counsel, defense attorney, average person, guilt beyond, trier of fact, physical harm, Investigating, disrupting,
canvicked, deficient

LEXISNEXIS® HEADNOTES =Hide
Criminat Law & Precedure > Counsel > Effective Assistance > Tests ‘fg}:-
Criminal Law & Procedure > Counsel > Effective Assistance > Trials L
Crirpinal Law & Procedure > Appeals > Standards of Review > Geperal Qveryiew G
HN1 To establish that he was denied effective assistance of counsel, defendant must demonstrate that his
counsel's performance fell below an objective standard of reasonable representation and that he was
prejudiced by his counsel's deficient performance such that there is a reasenable probability that were it
not for counsel's errors, the result of the trial woutd have been different. A reviewing court must indulge
a strong presumption that trial counsel's conduct was within the wide range of reasonable professional
assistance. More Like This Headnote
Criminal Law & Procedure > Appeals > Standards of Review > Substantial Evidence > Mations to Acquit & Dismiss £
Evidence > Procedural Considerations > Exclusion & Preserva :

by Prosecutor L

Evidence > Procedural Considerations > Weight & Sufficiency ph
HNZ g pyrsuant to Ohie Crim. R. 29(A), a court shall not order an entry of judgment of acquittal if the evidence
is such that reasonable minds can reach different conchusions as to whether each material element of a

crime has been proved beyond a reasonable doubt. An appellate court's function when reviewing the
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sufficiency of the evidence to support a criminal conviction is to examine the evidence admitted at trial to
determine whether such evidence, if believed, would convince the average mind of the defendant's guilt
beyond a reasonable doubt, The relevant inquiry is whether, after viewing the evidence in a light most
favorable to the prosecution, any rational trier of fact could have found the essential elements of the
crime proven beyond a reasonable doubt Mare Like This Headnote

.
Criminal Law & Procedure > Criminal Offenses = Misceflane ous Offenses > General Qverview A
HN3% See Ohio Rev. Code Ann. § 2909.04.

Evidence > Procedural Considerations > Weight & Sufficiency L
HN4% The verdict is not against the welght of the evidence when there is evidence which, if believed, will
convince the average person of the accused's guilt beyond a reasonable doubt, The weight to be given
the evidence and the credibility of the withesses are primarily for the trier of fact. More Like This Headnote

COUNSEL: For plaintiff-appellee: WILLIAM D. MASON, Cuyahoga County Prosecutor. SALEH S, AWADALLAH,
Assistant Prosecuting Attorney, Cleveland, Ohio.

For defendant-appellant: JAMES P. McGOWAN, Cleveland, Ohio.
JUDGES: DIANE KARPINSKI, PRESIDING JUDGE, MICHAEL }. CORRIGAN, 1., and ANNE L. KILBANE, 1., CONCUR.

OPINION BY: DIANE KARPINSKI

OPINION

JOURNAL ENTRY AND OPINION
KARPINSKI, P.1.:

Defendant/appellant John K. Scullion was convicted of one count of disrupting public services, R.C, 2909.04, for
forcefully pulling extension cords for two telephones out of the walls of an apartment while his fourteen-year-oid
niece was attempting to dial 911 to report his alleged domestic violence. Scuilion argues that he did not receive
effective assistance of counsel, that the evidence to convict him was insufficient, and that the verdict was against
the weight of the evidence. We find Scullion's assignments of error to be without merit, so we affirm the judgment.

The evidence at trial was that Scullion was staying at an apartment in the City of Broadview Heights with his [*2]
mother and stepfather, his sister Judith Romano, and her three minor chitdren on January 4, 1998. Scullion's
fourteen-year-old nlece, Kristin, testified that when she heard her eight-year-old brother Justin crying in the living
room, she saw Scullion sitting next to him on the couch and holding him for a "time out.” (Tr. 90-93.) Kristin asked
Scullion to stop because Judith wanted Justin to go in the bedroom with her. Kristin testified that Scullion argued
with her, got up from the couch and hit her on the head so that she fell over the garbage and into the corner of the
stove in the kitchen. (Tr. 94.) As Scuilion and his mother began arguing in the living room, Kristin went for the
telephaone in the kitchen in order to call the police, but Scullion took the tetephone from her and ripped it out of the
wall. (Tr. 95.) Kristin then went to her bedroom to dial 911 from the telephone located there, but Scullion pulied that
telephone from her as well. (Tr. 96, 100.) Kristin did nat know whether that call ever went through. (Tr. 96.) Kristin
then left the apartment to go to her friend's house because she was upset about the incident. (Tr. 96-97.)

In the meantime, Broadview Heights police [*¥3] received a radio dispatch concerning a 911 call that had been
misrouted to the City of Brecksville. (Tr. 23-24.) The report indicated that it was a hang-up call originating from the
apartment occupied by Scullion and his other family members. Both the Brecksville and Broadview Heights
dispatchers attempted to call the residence back to determine whether there was an emergency, but the dispatchers
were unable to get through to the residence.

Broadview Heights officers Brandenburg and Rummerly responded to the call and were met at the apartment door
by Scullion. Scullion and the other occupants said that there was no problem and they did not know how or why a
911 would have been placed. (Tr. 26-29.) Kristin was not at the apartment at that time. (Tr. 29.) While Scullion
appeared nervous, the officers did not notice anything else out of the ordinary and left within ten minutes. {Tr. 23-
30.) Scullion left at the same time, and a license check of the car he was seen driving did not provide any basis for
further inquiry. (Tr. 30-31.)

Approximately thirty minutes later, Officer Rummerly, who was involved in an unrelated traffic stop, was approached
by a man who identified himseif as Larry [*4] Willits, Scullion’s step-father, (Tr. 31.) Willits reported that there had
been a domestic violence situation at the apartment prior to the officers’ initial inquiry. Officers Rummerly and
Brandenburg then returned to the apartment. Scullion was not there, and this time the occupants reported Scullion's
prior behavior. Shortly after the officers had returned to the apartment, Kristin also returned and reported the
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incident. The officers observed that the cord £to one of the telephones had been torn from the wall and was damaged
50 much that it could not be plugged back in. {Tr. 33.) The occupants reported that they were not able to place
telephone calls. (T. 38.) Judith Romano, Scullion's sister and the mother of the children, confirmed that the
telephone cord In the kitchen had been yanked out of the wall. (Tr. 72.)

Scullion was subsequently charged and tried for disrupting public services, R.C. 2909.04. * For his part, Scullion
denied that Kristin had used the telephone or that he had pulled either the kitchen or bedroom telephone conds out,
(Tr. 112-113, 115, 126-127.) Scullion was convicted and sentenced to fourteen months In prison.

Scullion's first [*5] assignment of error states

1. THE TRIAL COURT ERRED BY DENYING THE DEFENDANT-APPELLANT EFFECTIVE ASSISTANCE OF
COUNSEL BY NOT GIVING TRIAL COUNSEL SUFFICIENT TIME TO CONDUCT A REASONABLE
INVESTIGATION AND PREPARE FOR TRIAL.

This assignment of error is not well taken,

FOOTNOTES

1 Prior to trial, the state dismissed, oh grounds of untimeliness, two misdemeanor charges for domestic viotence,

HNIg

To establish that he was denied effective assistance of counsel, Scullion must demonstrate that his counsel's
performance fell below an objective standard of reasonable representation and that he was prejudiced by his
counsel's deficient performance such that there is a reasonable probability that were it not for counsel's errors, the
resuit of the trial would have been different. Strickland v. Washington (1984), 466 U.S. 668, 80 L. Ed. 2d 674, 104
S. Ct. 2052; State v. Bradley (1989), 42 Qhio St. 3d 136, 538 N.E.2d 373. A reviewing court must [¥6] indulge a
strong presumption that trial counsel's conduct was within the wide range of reasonable professional assistance. See
Lakewood v. Town (1995), 106 Qhio App. 3d 521, 666 N.E.2d 599. Scullion has not made the requisite showing in
this case.

Scullion faults the trial court for failing to give counsel sufficient time to investigate and prepare for trial, but this
contention is not borne out by the record. There is no indication that counsel sought a continuance or that the court
denied a request For a continuance. While Scullion asserts that his counsel was afforded only 48 hours to investigate
and prepare for trial, the record Itself indicates that Scullion’s counsel was assigned to the case on March 19, 1998,
a pre-trial was held on April 1, 1998, and trial commenced on Aprit 3, 1998. (Tr. 8.) Scullion's counsel Indicated that
her office began investigating the case as s500n as it was received. (Tr. 8.) And while Scullion asserts that his counsel
had Insufficient time to prepare a defense, Scullion does not identify with any particularity how his counsel's
performance was deficient or how the result would have been different had counsel been given additlonal [*7]

tirme. Our own review of the trial record does nat give us any reason to second guess the reasonableness of his trial
counsel's performance.

unreported, is misplaced. In that case, we found the defendant was denied effective assistance of counsel when one
defense attorney lacked the experience necessary to try the case and the other more experienced defense attorney
met the defendant just over two hours before the trial was scheduled to begin. Nothing in the record before us
suggests that Sculllon's trial counsel did not adequately prepare or present a defense on his behalf. The first
assignment of errar is overruled.

Scullion's second and third assignments of error state:

II. THE TRIAL COURT ERRED BY OVERRULING THE DEFENDANT-APPELLANT'S MOTION FOR ACQUITTAL
PURSUANT TO RULE 29 OF THE OHIO RULES OF CRIMINAL PROCEDURE.

IIl. THE DEFENDANT-APPELLANT'S GUILTY VERDICT IS AGAINST THE WEIGHT OF THE EVIDENCE.
These assignments of error are not well taken,

HN2'gnpreyant to Crim. R, 29(A), a court shail not order an entry of judgment of acquittal if the evidence is such that
reasonable minds [*8] can reach different conclusions as to whether each material element of a crime has been
proved beyond a reasonable doubt.” State v. Bridgeman (1978), 55 Ohio St. 2d 261, 381 N.E.2d 184, at syllabus. In
State v, Jenks (1991), 61 Ohlo St, 3d 259, 574 N.E.2d 492, paragraph 2 of the syllabus instructs as follows:

An appellate court's function when reviewing the sufficiency of the evidence to support a criminal

http:/fwww.lexis.com/research/retrieve? m=b61f930be81eeecle5b0e5099709%¢b828&csve=... 2/23/2009



~ Get a Document - by Citation - 1999 Ohio App. LEXIS 3492 Page 4 of 5

conviction is to examine the evidence admitted at trial to determine whether such evidence, if believed, .
would convince the average mind of the defendant's guilt beyond a reasonable doubt. The relevant
inquiry is whether, after viewing the evidence in a light most favorable to the prosecution, any rational
trier of fact cauld have found the essential elements of the crime proven beyond a reasonable doubt.

In this case, Scultion was charged with violating #M¥¥R.C. 2909.04, which provides, in relevant part:

{A) No person, purposely by any means, or knowingly by damaging or tampering with any property,
shall do any of the following:

* k Xk

(3) Substantially impair the ability of law enforcement officers, [*9] firemen, or rescue personnel to
respond to an emergency, or to protect and preserve any person or property from serious physical harm.

In State v. Brown (1994), 97 Ohio App. 3d 293, 646 N.E.2d 838, the defendant was found guilty of violating R.C.
2909.04 on evidence that he pulled the telephone out of the wall of an apartment, disconnected the telephone wires,
and destroyed the telephone. The defendant thereby prevented the occupants fram making an emergency 911 call
for assistance and made it impossible for any member of the public to initiate telephone contact with the occupants.

In the case at bar, the evidence presented at trial likewise indicated that Scullion substantially impaired the ability of
law enforcement officers ta respond to an emergency or to protect and preserve persons or property from serious
physical harm. Kristin's testimony indicated that Scullion pulled the kitchen and bedroom telephane cords from the
wall so that she could not complete a 911 call. Judith Romane acknowledged that the kitchen telephone cord had
been yanked from the wall, and this was corroborated by the investigating police officers. The evidence [*10]
further indicated that although a 911 call was received by the Brecksville dispatcher, it came in as a hang-up and
neither the Brecksville dispatcher nor the Broadview Heights dispatcher were able to call back to determine whether
there was as emergency. As in State v. Brown, supra, this evidence was sufficlent to establish that Sculllon violated
R.C. 2909.04 by preventing the occupants from making an emergency 911 call for assistance and by making it
impossible for any member of the public to initiate telephone contact with the occupants.

We also cannot say that the verdict was against the manifest weight of the evidence. HNEEThe verdict IS not against
the weight of the evidence when there is evidence which, if believed, will convince the average person of the
accused's guilt beyond a reasonable doubt. State v. Fley (1978}, 56 Ohio 5t. 2d 169, 383 N.E.2d 132. The welght to
be given the evidence and the credibility of the witnesses are primarily for the trier of fact. State v. DeHass (1967),
10 Ohig St. 2d 230, 227 N.E.2d 212, The evidence presented below, if believed, could convince the average person
that Scullion viclated [*11] R.C. 2909.04.

Scullion's second and third assignments of error are overruled. The judgment is affirmed.

It Is ordered that appellee recover of appellant its costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the Common Pleas Court to carry this judgment
into execution. The defendant's conviction having been affirmed, any ball pending appeal is terminated. Case

remanded to the trial court for execution of sentence.

A certified copy of this entry shall constitute the mandate pursuant to Rule 27 of the Rules of Appellate Procedure.

MICHAEL J. CORRIGAN, )., and

ANNE L. KILBANE, 1., CONCUR.

DIANE KARPINSKI

PRESIDING IJDGE

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D} and 26(A); Loc.App.R. 22. This
decision will be journalized and will become the judgment and order of the court pursuant to App.R, 22(E) untess a
motion for reconsideration with supporting brief, per App.R. 26(A), is fited within ten (10) days of the announcement
of the court's decislon, The time period for review by the Supreme Court [*¥12] of Ohio shall begin to run upon the

journalization of this court's announcement of decision by the clerk per App.R. 22(E). See, also, §._Ct. Prac. R. II,
Section 2(A){1).
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2003 Ohio 5746, *; 2003 Ohio App. LEXIS 5109, **
STATE OF OHIQ, Plaintiff-Appellee v. RENO S. THOMAS, Defendant-Appellant
C.A. Case No. 19435
COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONTGOMERY COUNTY

2003 Ohio 5746; 2003 Ohia App. LEXIS 5109

October 24, 2003, Decided

SUBSEQUENT HISTORY: Motion denied by State v. Thomas, 2004 Qhig LEXIS 924 (Ohio, Apr. 28, 2004)
PRIOR HISTORY: [**1] (Criminal Appeal from Common Pleas Court). T.C. Case No. 01-CR-1418.

DISPOSITION: Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Fallowing a jury trial, the Court of Common Pleas (Ohio) convicted defendant of
aggravated burglary, in viclation of Chio Rev. Code Ann. § 2911.11(A)(1), three counts of domestic violence, In
violation of Ohio Rev. Code Ann. § 2919.25(A), abduction, in violation of Ohio Rev, Code Ann. § 2905.02(A)1),
and disrupting public servicas, in violation of Ohio Rev, Code Ann. § 2909.04(A}(1). Defendant appealed.

OVERVIEW: Defendant was charged with two counts of aggravated burglary, three counts of domestic violence,
abduction, and disrupting public services after hls gitlfriend told police that he entered her apartment without
permission, beat her, pointed a gun at her, told her he would kill her if she broke up with him, and disconnected a
phone when she tried to call police. Defendant's girifriend testified as a hostile witness and the State cailled a
police officer who had extensive experience working on domestic violence cases to testify as an expert witness. A
jury acquitted defendant of one of the aggravated burglary charges, but found him guilty of all other charges. The
appellate court held that (1) the trial court did not abuse its discretion by allowing the officer to testify as an
expert witness; (2) afthough a question the prosecutor asked the officer about the number of domestic violence
cases in the Unlted States was cobjectionable, defendant waived any error when he failed to object to the
question; (3) the evidence was sufficient to sustain defendant's convictions; and (4) defendant was not denied

effective assistance of counsel,

OUTCOME: The trial court's judgment was affirmed.

CORE TERMS: domestic violence, firearm, prosecutar’s, specification, prejudicial, closing argument, pubilc
service, operable, phone, rape, gun, ineffective, credibility, apartment, probative, telephone, training, offender,
abuser, impeachment, guilt, kill, expert witness, expert testimony, evidence to support, citation omitted,
admissibility, convicted, manifest, recant

LEXISNEXIS® HEADNOTES - Hide
Evidence > Relevance > Confusion, Prejudice & W aste of Time ';.4-9;
Evidence > Testimony > Experts > Admissibility ‘:“
Evidence > Testimony > Experts > Helpfulness ‘l.l.'l'

HN14 In determining the admissibility of an expert witness's testimeny, a court must consider whether that
witness will aid the trier of fact in search of the truth. Relevant evidence is not admissible if its probative
value |s substanttally outweighed by the danger of unfair prejudice, confusion of the issues, or misleading
the jury. The admissibility of evidence is a matter committed to the sound discretion of the triai court.
Thus, the judgment of the trial court will not be disturbed absent an abuse of
discretion. More tike This Headnote

Evidence > Testimony > Experts > General Overview b

HM2 4 See Ohio R, Evid. 702.

Criminal Law & Procedure > Criminat Cffenses > Crimes Against Persons > Domestic (ffen ses > General Overview LN
HNT ¥ Although the average person may be aware of the existence of demestic violence, it does not follow that
the average person would have a detailed understanding of the inner-workings of an abusive relationship,
notwithstanding some awareness of domestic violence in our society. more Like This Headnote
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Criminal Law_& Procedure > Criminal Offsnses > Crimgs _:_\Aggins; Persgns > Domesti; Offen ses > General Overview
Evidence > Testimony »> Experts > Criminal Trials. s

HN4 ¥ The fact that a person has not previously testified as an expert does not disqualify him or her as an
expert witness. All expert witnesses presumably have a first time testifying as an expert. If a witness
cannot qualify as an expert without prior experience testifying as an expert, there can never be expert
witnesses. As with any expert witness, that witness must at some point in time be gualified for the first
time as an expert in a certain field. The fact that.the withess may have limited opportunities to testify
before a court of law does not limit his knowledge of the subject in any manner. Also, the fact that the
witness neither met a victim nor read the case file has no bearing on his or her ability to testify regarding
the dynamics of domestlic abuse. More Like This Headnote

Criminal Law & Procedurg > Criminal Offenses > C.r_lggLes,Agad.ns: Persong > Damestic Offen ses > General Overview S

Evidence > Testimony > Experts > Criminal Trials %
HN35 ¥ Testimony regarding the behavioral characteristics of victims of abuse is

permissible, More Like This Headnote

Criminal Law & Procedure > Trials > Burdens of Proof > Prosecution %

Criminal Law & Procedure > Scienter » Purpose ’iih
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OPINION BY: FAIN

OPINION

FAIN, P.J.

[¥P1] Defendant-appellant Reno S. Thomas appeals from his conviction and sentence for Aggravated Burgiary,
Domestic Viclence, Abduction and Disrupting Public Services. He contends that the trlal court erred by admitting
expert testimony on the subject of domestic violence. Thomas also contends that the trial court's finding that he was
in possession of an operable firearm, a specification to the offense of Aggravated Burglary of which he was
convicted, is not supported by sufficient, credible evidence. He further contends that the record demonstrates that
his convictions for Aggravated Burglary and Disruption of Public Services are against the manifest weight of the
evidence. Finally, Thomas claims that his trial counsel was ineffective.

[*P2] We conclude that the trial court did not abuse its discretion [**2] in admitting expert testimony orin
conctuding that any unfair prejudicial impact of this testimony outweighed its probative value. We further conclude
that there is sufficient evidence in the record to support the trial court's finding that Thomas was in possession of an
operable firearm. The convictions are supported by the evidence, and we find no merit to the claim of ineffective
assistance of counsel. Accordingly, the judgment of the trial court is affirmed.

I

[*P3] The State presented evidence that Tiffany Peterson and Thomas were involved in a romantic relationship
from the time Peterson was fifteen years old. In April, 2001, Peterson declded to end her relationship with Thomas.
As a result of Peterson's attempt to sever her ties with Thomas, Thomas became viglent. On April 28, 2001 and June
15, 2001, he went to Peterson's apartment and assaulted her. During the incident on June 15, Thomas pointed a
gun at Tiffany and threatened to kill her if she broke up with him. On June 3, 2001, Thomas observed Tiffany at a
gas station talking to another man. Thomas forced Peterson into his car, drove her to his sister's residence, and
assaulted her.

[*P4] Thomas was indicted [**3] by the Montgomery County Grand Jury on two counts of Aggravated Burglary,
in violation of R.C. 2911.13(A){(1), three counts of Domestlc Vlclence, in violation of R,C._2919.25(A), one count of
Abduction, in violation of R.C, 2905.02(A)(1}, and one count of Disrupting Public Services, in violation of R.C.
2909.04(A)(1). One count of Aggravated Burglary, as charged in Count Five of the indictment, was accompanied by
a firearm specification, .

[*P5] At trial, the State cailed Peterson as a hostile witness. During the course of her testimony, Peterson
repeatedly indicated that she did not want to testify. She also characterized the three incidents as mere
disagreements between her and Thomas, which caused her to "try to get him in trouble” by getting the palice
involved. She testified that she had exaggerated or made up the facts contained in each of her written police
statements. However, she did admit to writing the statements, and she did admit that she and Thomas were
involved in altercations on the dates in question.

[*P6] The State called Margene Robinson as an expert witness [**4] on the topic of domestic violence. Robinson
is retired from the Dayton Police Department, where she served as an officer for twenty-five years. She first became
involved with the issue of domestic violence in the 1970's, before domestic violence was recognized as a distinct
type of crime. Since 1983, she has been involved in training officers in domestic violence issues and writing
departrnent policles for handling domestic violence cases. She also has attended state, national and international

programs on the subject.

[*P7] During the last three years of her employment, Robinson was promoted to Lieutenant, in charge of the
Dayton Police Department's Domestic Violence Unit, during which time the unit handled approximately ten thousand
cases involving domaestic violence. Robinson was persenaily involved with about one-haif of those cases.

[*P8] Robinson is a certified instructor with the Ohio Police Officers Training Academy in London, Ohio, and has a
permanent teaching certificate for domestic violence training. She teaches police officers, judges and prosecutors

throughout the State of Qhio. She had, at the time of Thomas's trial, just recently trained thirty police
agencies [**58] in Montgomery County.

[*P9] Robinson served on the Montgomery County Domestic Viclence Task Force, as well as on a State committee
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writing grants for domestic violence programs. She was "the driving force” behind the writing of the City of Dayton
Domestic Violence Protocol regarding the proper procedure for police officer responses to domestic violence.
Robinson also served on the Board of Directors, as well as a volunteer, for the Artemnis Center, which is a local
agency that assists domestic violence victims.

[*P10] During trial, Robinson testified that many peaple do not tend to believe women who claim to be battered,
pecause they do not understand the phenomenan of domestic viclence, She also testified to the vast number of
domestic violence incidents: 3,500 in Dayton alone. She testified to the factors leading to abuse, and showed how
abusers control their victims thraugh intimidation, economic abuse, isolation, and the use of children as pawns.

[*P11] Robinson also testified that in her experience, many victims recant. She also testified that many victims
tend to minimize the abuse. She testified that in as many as eighty-five percent of the cases she handled, [**6]
the victims recanted. She testified that this Is due to a number of factors, including the relationship getting back on
track, the fact that it is dangerous for women to testify regarding their abusers, and that many abusers tend to
rbehave" between the time of the abuse and the time of trial.

[*P12] Robinson testified that a battered woman Is seventy-five percent more likely to die trying to leave an
abusive relationship than by staying. She testified that many victims blame themselves for the abuse and tend to
hope that the situation will improve. She testified that many victims stay in the relationship because the abuser
subjects them to fear, isolation, economic abuse, and threats of homicide or suicide.

[*P13] Robinson also testified that she did not meet or interview Peterson, and that she had not read the police
reports on this case. Finally, she testified that she had never testified in court as an expert before testifying in this

case.

[*P14] Thomas was convicted on alt charges except for the Aggravated Burglary charge set forth in Count I of the
indictment, which did not carry a firearm specification. He was sentenced accordingly. From his conviction
and [**7] sentence, Thomas appeals.

II
[*¥P18] Thomas's First Assignment of Error states as follows:

[#P16] "THE TRIAL COURT COMMITTED PREJUDICIAL ERROR PERMITTING 'EXPERT WITNESS' TESTIMONY ON
THE CREDIBILITY OF COMPLAINANT'S TESTIMONY."

[#P17] Thomas contends that the trial court should not have permitted the State to present Margene Robinson as
an expert on the subject of domestic violence. He clalms that if she had not testified, he would not have been
canvicted of Aggravated Burglary. In support, he argues that Robinson's testimony did not meet the requirements of
Evid.R. 702, and was more prejudicial than probative. Though not specifically argued, the wording of the Assignment
of Error indicates that Thomas also belleves that Robinson's testimony improperly commented upon the credibility of
Peterson as the complainant.

[*P18] "MI¥"In determining the admissibility of an expert witness's testimony, a court must consider whether
that witness will aid the trier of fact In search of the truth." State v. Dyson (Qct. 27, 2000}, Champaian_App. No.
2000CAZ2, 2000 Ohlo App. LEXIS 4968, citation omitted. "Relevant evidence is not admissible if its probative value Is
substantially outweighed by the [**8] danger of unfair prejudice, confusion of the issues, or of misleading the
jury." Id., citation omitted. We are mindful that when reviewing rullngs concerning the admissibility of expert
testimony, the admissibility of the evidence is a matter committed to the sound discretion of the trial court. State v.
Samuels, 2003 WL 21291047, 2003 Ohio 2865, P23. Thus, the judgment of the trial court will not be disturbed
absent an abuse of discretion. Id.

[*P19] Evid,R..702, which governs the admissibility of expert testimony, states that:

[*P20] "“2¥"A witness rmay testify as an expert if ali of the following apply:

[*P21] "(A) The witness' testimony either relates to matters beyond the krowledge or experience possessed by
lay persons or dispels a misconception comimon among lay persons;

[*P22] "(B) The witness is qualified as an expert by specialized knowledge, skill, experience, training, or education
regarding the subject matter of the testimony;

[*P23] "(C) The witness’ testimony is based on reliable scientific, technical, or other specialized information ***."
[*P24] Thomas first raises the argument that he would nat have been convicted [**9] of Aggravated Burglary,
with a gun specification, if Robinson had not testified. He bases this upon his claim that he was willing to concede his

guilt on the domestic violence charge, thereby rendering Robinson's testimony unnecessary, and that Peterson’s
testimony alone would have been insufficient to suppart the Aggravated Burglary conviction.
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[*P25] we disagree. As noted ater in this opinion, we conclude that even without Robinson's testimony, the State
presented sufficient evidence to support the conviction. Furthermaore, the State was not required to accept Thomas's
concession that he was quilty of domestic viclence charges; to the contrary, the State had both the right and the
duty to present evidence on every element of each charge, upon which it bore the burden of proof. Robinson did not
comment on the Aggravated Burglary charge, and did not even intimate that offenses like Aggravated Burglary are a
naturat consequence of, or evolution from, domestic violence.

[*P26] Thomas next contends that Robinson's testimony does not meet the requirement that her testimony relate
to matters beyond the knowledge or experience of lay persons, because most adults are familiar [**10] with
domestic violence. We have addressed this issue, and stated that “¥Falthough the average person may be aware
of the existence of domestic violence, it doees not follow that the average person would "have a detailed
understanding of the inner-workings of an abusive relationship, notwithstanding some awareness of domestic
violence in our soclety.” Oyson, supra.

[*P27] Thomas next contends that Robinson was not qualified as an expert, because her experience is
"questionable," and because she had never testified as an expert in any previcus cases, had never met Peterson,
and was not familiar with the circumstances of this case. We find nothing "questionable" about Robinson's
qualifications; we conclude that the trial court did not err in designating her as expert. The record indicates that she
has vast experience from both working and training in the field. #M¥%The fact that Robinsen had not previously
testified as an expert does not disqualify her as an expert witness. All expert witnesses presumably have a first time
testifying as an expert, If a witnhess cannot qualify as an expert without prior experience testifying as an expert,
there can never be expert withesses, "As with [**11] any expert withess, that witness must at some point in time
be gquaiified for the first time as an expert in a certain field. The fact that the witness may have limited opportunities
to testify before a court of law does not limit his knowledge of the subject in any manner,” State v. Mouider,
Cuyahoga App. No. 80266, 2002 Ohio 5327, P65. Also, the fact that Robinson neither rmet Peterson nor read the
case file has no bearing on her ability to testify regarding the dynamics of abuse. Pursuant to our discussion in
Dyson, supra, and our review of Robinson's experience and training, as set forth in the record, we find this argument
to be without merit.

[*P28] Thomas also argues that Robinsen's testimony was not based upon reliable scientific, technical or other
specialized inforrnation. Based upon our review of Robinson's gualifications and her work history, we find that the
trial court did not abuse its discretion in determining that her testimony was based upon specialized information.

[*P29] We next turn to the claim that Robinsan's testimony was maore prejudicial than probative. We conclude
that Robinson's testimony was relevant to show the dynamics [**¥12] of abuslve relationships, and to explain why
a victim might recant her accusation, or be uncooperative with the authorities. We have held that "¥*Ftestimony
regarding the behavioral characterlstics of victims of abuse Is permissible. Dyson, supra 2000 Ohic App, LEXIS 4968,

5, ) .

[*P30] Thomas argues that Robinson's testimony was more prejudicial than probative, to the extent that Robinson
cited certain statistics concerning domestlc violence. Robinson testified that "four women die every day ... by the
hands of a spouse or a mate," that "just in the City of Dayton, alone ... there's anywhere between ... thirty-two
hundred and thirty-five hundred cases” each year, and that "nationwide ... six million women are battered every
year," at least "the ones that we know about.” (T, 390).

[*P31] “NSFA person is not guilty of a criminal offense unless: (1) the person's liability is based on his own
conduct; and (2) the person had the required degree of culpability for each element of the offense for which one is
required by statute. R.C. 2901.22(A). When a defendant acts alone, as happened here, the jury's considerations are
fimited to the defendant's own alleged acts or omissions.

[**13] [*P32] The statistics to which Robinson testified are irrelevant to whether Thomas could be found guilty
of Domestic Viclence, Burglary, or both. Nevertheless, they have the capacity to persuade a jury to convict him on
the view that a conviction is appropriate to address the larger problem of domestic violence, This evidence was, as
Thomas argues, more prejudicial than it was prebative of his guilt or innocence.

[*P33] Robinson's testimony concerning these statistics was in direct response to the following question the
prosecutor posed: "Can you provide us with any information or numbers of incidents that occur with respect to
domestic violence a year in the United States?" (T. 390). it seems clear from the question that the witness came
prepared to provide the information, and that the prosecutor knew it.

[*P34] The question, like Robinson's response, was objectionable because the statistical facts it sought to elicit
are irrelevant to Thomas's guilt or innocence. There was no objection to either, however, Therefare, any error in the
court's admission of that evidence is walved. Plain error is not shown.

[*P35] We make these chservations out of a concern that [**14) our hoiding in State v. Dvson (October 27,
2000), Champaign App. No. 2000CA2, 2000 Ohig App. LEXIS 4968, may be read too broadly as permitting statisticai
evidence of this kind. #N7¥In Dyson, we approved the use of expert testimony about the "behaviaral characteristics”
of victims of domestic viclence to explain why they sometimes recant their prior accusations against thelr abusers,
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We relied upon State v. Stowers (1998), 81 Ohio St,3d 260, 1998 Dhin 632, 690 N.E.2d 881, which made the same
point about the testimony of victims of violence against children, We approve the use of that evidence here, for the
same purpose, because it is proper for impeachment.

[*P36] The State was able to use Robinson's testimony to bolster its impeachment of the victim's trial testimony,
and It was able to impeach the victim's testimany without running afoul of Evid.R. 607(A). "M¥¥That rule limits a
party's Impeachment of its own witness to cases of surprise and affirmative damage. That gualification doesn't apply
here, because the victim was called to testify as the court's own witness, not the State’s, The State was therefore
free to impeach her testimony, and to bolster its impeachment with Robinsan's expert opinion [**15] evidence

relating to the reasons why domestic violence victims sometimes recant thelr prior truthful statements.

[*P37] The inquiry we approved in Dyson relates to the victim's credibility, or lack of it, when proper for that
purpose. The expert's opinion or the basis for it will necessarily invalve categorical references. However, the broad
and general statistical information the State elicited from its expert In this case is not proper impeachment, and it is
objectionable as irrelevant and prejudicial. Dyson does not authorize its use. The State would do well to avoid that

line of inquiry in future cases.

[¥P38] Finally, although not specifically argued, Thomas implies that Robinson commented on the credibllity of
Peterson's testimony. Robinson indicated to the jury that she had never met Peterson, nor reviewed her case file,
and that she was simply providing information about domestic violence in general. She did riot offer an opinion on
Peterson's personal credibility, or as to Thomas's gullt or inrocence.

[*P39] We conclude that the trial court did not abuse its discretion by designating Robinsen as an expert or by
permitting her to testify. Therefore, [¥*16] the First Assignment of Error is overruled,

Il
[*P40] The Second Assignment of Error is as follows:

[*P41] "THE TRIAL COURT COMMITTED PREJUDICIAL ERROR BY ENTERING A FINDING THAT APPELLANT WAS IN
POSSESSION OF AN OPERABLE FIREARM IN COMMITTING AN AGGRAVATED BURGLARY WHICH FINDING IS
CONTRARY TO LAW."

[*¥P42] Thomas contends that the State did not present sufficient evidence to support a conviction for Aggravated
Burglary with a firearm specification because there was insufficient evidence to support a finding that he possessed
an operable firearm. Specifically, he argues that Peterson was the only witness to the incident, and that her
testimony indicated she was "sure it didn't work." He also notes that Peterson indlcated that she was not scared
because he was "really tryin’ to kiil hisseif [sic]." In fact, at one point Peterson even testified that she did not recall
whether Thomas even had a gun.

[*P43] "M9FA sufficiency of the evidence argument challenges whether the State has presented adequate
evidence on each element of the offense to allow the case to go to the jury or sustain the verdict as a matter of law.
State v. Thompking, 78 Ohio 5t.3d 380, 386, 678 N.E.2d 541, 1997 Ohio 52 [**17] . The proper test to apply to
such an inquiry is the one set forth in paragraph two of the syllabus of State v. Jenks (1991}, 61 Ohig St.3d 259,
574 N.E.2d 492:

[*P44] "An appellate court's function when reviewing the sufficlency of the evidence to support a criminal
conviction is to examine the evidence admitted at trial to determine whether such evidence, if believed, would
convince the average mind of the defendant's guilt beyond a reasonable doubt. The relevant inquiry is whether, after
viewing the evidence in a light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime proven beyond a reasonable doubt.” Id., at paragraph two of the syllabus.

[*P45] "N19%A firearm specification is proven when it is established that the " * * *gffender had a firearm on or
about the offender's person or under the offender's control while committing the offense and displayed the firearm,
brandished the firearm, indicated that the offender possessed the firéarm, or used it to facilitate the offense * * *."
R.C. 2941.145(A). "Firecarm" is defined as " * * * any deadly weapon capabie of expeliing [**18] or propelling one
or more projectiles by the action of an explosive or combustible propellant. R.C. 2923.11(B). 'Firearmy’ includes an
unloaded firearm, and any firearm which is inoperabie but which can readily be rendered operable.” Id.

[*P46] "N1I¥To enhance a sentence pursuant to a firearm specification statute, the state must present evidence
that a firearm existed and was operable at the time of the offense. State v. Murphy (1990), 49 Ohip St.3d 206, 551
N.E.2d 932, syllabus. "However, such proof can be established beyond a reasonable doubt by the testimony of lay
witnesses who were in a position to observe the instrument and the circumstances surrounding the crime.” Id. This
evidentiary standard was broadened by the Ohio Supreme Court's holding that, "in determining whether an
individual was in possession of a firearm and whether the firearm was operable or capable of being readily rendered
operable at the time of the offense, the trier of fact may consider all relevant facts and circumstances surrounding
the crime, which include any implicit threat made by the individual in controt of the firearm." State v, Thompkins, 78
Ohio St.3d 380, 678 N.E.2d 541, 1997 Ohio 52 [**19] , at paragraph one of the syllabus. Therefore, the existence
and operability of a firearm may be proved by threats, explicit or implicit, made by the person in centrol of the
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firearm.

[¥P47] The State presented the testimony of Deputy Kenneth Miller of the Montgomery County Sheriff's Office,
who was dispatched to Peterson's apartment on the morning of June 15, 2001. Miller testified that when he arrived,
Peterson was "very upset,” "crying" and "almost hysterical." He further testifled that while she was upset, Peterson
informed him that she had been asleep, when she was awakened by Thomas. He testifled that Peterson stated that
she did not know how Thomas got into her apartment, He testified that Peterson stated that she told Thomas to
leave and that when she tried to telephone the police, he pulled the phone from the wall. Peterson also toid Miller
that Thomas put a pillow over her face and beat her. She stated that she attempted to leave, but that Thomas pulled
her back, threw her to the floor, put the pillow back over her face and proceeded to beat her again. Miller testified
that Peterson told him that Thomas then removed the pillow, pointed a gun at her face and stated [**20} that he
was gotng to kill her. Miller stated that Peterson appeared very upset over the gun, Miller testified that Peterson had
injuries to her body, and that the phone had been ripped from the wall.

[*P48] Peterson admitted to cailing the police from a phone booth, and to writing a police statement in which she
stated that Thomas had pulled the phone from the wall, put a pillow on her face, beat her and pointed a gun at her
while stating that if she tried to "leave him he wouid kill [her]," However, Peterson was emphatic in her claims that
she did not want to testify against Thomas, that she had called the police and written the statement because she
was mad and wanted to get Thomas Into trouble and that the gun did not work,

[*P49] From our review of the record, we find that Deputy Miiler's testimony provides sufficient evidence upon
which a reasonable jury could find Thomas guilty of a firearm specification, even though this evidence conflicted, in
significant part, with Peterson's testimony at trial. "I Z¥1t is within the province of the jury to decide issues of
credibllity of testimony, including the proper weight to assign to conflicting evidence. State v. DeHass (1967), 10
Ohio St.2d 230, 227 N.E.2d 212, [**21] paragraph one of the syliabus. Peterson's testimony, even when read on
appeal, appears less than credible. Thus, we cannot say that the jury lost its way In crediting the testimony of
Deputy Miller, and the excited utterances established by his testimony, over Peterson's trial testimony.

[*P50] While the sufficiency of the evidence offered to prove the operability of the firearm presents a close
question, we conclude that the evidence is legally sufficient to sustain the verdict on the specification.

[*P51] The Second Assignment of Error is overruled.

v
[*P52] For his Third Assignment of Error, Thomas states:

[*P53] "THE CONVICTIONS ON THE FOLLOWING OFFENSES MUST BE REVERSED AS THEY ARE AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE: AGGRAVATED BURGLARY AND THE FIREARM SPECIFICATION; DISRUPTING

PUBLIC SERVICE."

[*P54] Thomas claims that his convictions for Aggravated Burglary, with a Firearm Specification, and for
Disrupting Public Service are not supported by the evidence,

[*P55] "N13FIn reviewing a judgment to determine whether It is against the manifest weight of the evidence, an
appellate court sits as a "thirteenth juror,” reviews the entire [**22] record, weighs the evidence and alt
reasonable inferences, considers the credibility of witnesses and determines whether in resolving conflicts in the
evidence, the jury clearly lost its way and created such a manifest miscarriage of justice that the conviction must be
reversed and a new trial ordered. State v. Thompkins, supra.

[*P56] With regard to the Aggravated Burglary charge, R.C, 2911,11(A) states: "¥I4F"No persan, by force,
stealth, or deception, shall trespass in an occupied structure *** when another person other than an accomplice of
the offender is present, with purpose to commit in the structure * * * any criminai offense, if any of the following
apply: (1) The offender inflicts, or attempts or threatens to inflict physical harm on another."

[*P57] In this case, the record contains evidence that Thomas was not listed on the lease agreement for
Peterson’'s apartment, and that the only authorized tenants were Peterson and her two children. Furthermore, the
recerd shows that prior to the June 15, 2001 incident, Thomas had been issued notice by the sheriff's department
that he was not permitted on the property. The record contains [*¥23] evidence that on that date, Thomas entered
Peterson's apartment through a window, without her permission, and Peterson told him to leave. There is also
evidence that Thomnas beat Peterson, tore the phone cords from the wall, pointed a gun at Peterson and threatened
to kifl her. We conclude that there is credible evidence in the record upon which a reasonable juror could find that
Thomas committed the offense of Aggravated Burglary, with a Firearm Specification.

[*P58] We next turn to Thomas's conviction for Disruption of Public Service. R.C. 2909.04, which governs
Disruption of Public Service, provides in refevant part as follows:

[*P59] "M15F(A) No person, purposely by any means or knowingly by damaging or tampering with any property,
shall do any of the following:
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[*P60] "(1) Interrupt or impair television, radio, telephone, tetegraph, or other mass communications service;
police, fire, or other public service communications; ***."

[*P61] Thomas contends that the evidence, consisting of Peterson's testimony, demonstrates that the phone he
remaoved from the wall belonged to him, and that he had a right to take it, so that he cannot be found [**24]
guilty of Disruption of Public Service. We disagree.

[*P62} YM19FThe statute prohibits purposeful or knowing damaging or tampering with property that interrupts or

Ohio App.3d 293, 301, 646 N.E.2d 838. As previocusly noted, the evidence indicates that after Thomas entered the
apartment on June 15, he was told to leave. When he did not leave, Peterson attempted to call the police. At that
point, Thomas ripped the phone from the wall. After assaulting Peterson, Thomas left the apartment with the
telephone in his possession. At that point, Peterson was forced to contact the police from a pay phone. This Is
sufficient to sustain the conviction.

[*P63] We have reviewed the record, and we are satisfied that in resolving any conflicts in the evidence, the jury
did not lose Its way. We conclude that the evidence in the record before us supports the convictions. Accordingly, the
Third Assignment of Error is overruled,

'
f*P64] The Fourth Assignment of Error is as follows:

[*P65] "APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF COUNSEL WHEN TRIAL [¥%*25] COUNSEL FAILED
TO OBJECT TO AND SEEK A MISTRIAL DUE TO SEVERELY PREJUDICIAL COMMENTS MADE BOTH BY THE
PROSECUTOR AND THE TRIAL COURT DURING CLOSING ARGUMENT.”

[*¥P66] In this Assignment of Error, Thomas contends that he was denied the effective assistance of counsel
because his attorney failed to object to comments made by the prosecutor and the trial court. Specifically, he claims
that counsel should have objected during the State's closing argument when the prosecutor made a reference to
rape, and when the trial court stated that closing argument should be disregarded.

[*P67] "i7FWe evaluate ineffactive assistance of counsel arguments in light of the two-prong analysis set forth
in Strickland v. Washington (1984}, 466 U.S. 668, 104 S, Ct, 2052, 80 L. Ed. 2d 674. To reverse a conviction based
on ineffective assistance of counsel, it must be demonstrated that trial counsel's canduct fell below an objective
standard of reasonableness and that his errors created a reasonable probability that, but for the errors, the result of
the trial would have been different. Id. at 2064. Hindsight is not permitted to distort the assessment of what was

reasonable in light of [**26] counsel's perspective at the time, and a debatable decision concerning trial strategy
cannot form the basis of a finding of ineffective assistance of counsel. 1d. at 2065.

[¥P68] We first address the prosecutor's reference to rape during closing argument, #¥18%¥[n analyzing claims of
prosecutorial misconduct, the test is "whether remarks were improper and, if so, whether they prejudicially affected
substantial rights of the accused." State v, Jones, 90 OQhio $t.3d 403, 420, 739 N.E.2d 300, 2000 Qhia 187, citation
omitted. "The touchstone of analysis 'is the fairness of the trial, not the culpability of the prosecutor.' " Id., quoting

argument in Its entirety to determine whether the allegedly improper remarks were prejudicial. State v. Moritz
(1980), 63 Qhio St.2d 150, 157, 407 N.E.2d 1268, citation omitted.

[*P69] The alleged misconduct complained of by Thomas occurred during the closing argument of the State when
the prosecutor stated as follows: "I don't - in rape cases, no means no. A victirm can say ng in [**27] that kind of
case. And this isn't a rape case. But Tiffany Peterson still has the right to say no. She's entitled to say no to the
Defendant. She spent the summer of 2001 trying to break up with him, but he would not allow her.”

[*P70] Thomas contends that this "reference, allusion and anaiogy to rape, had no basis in fact,” and that the
"baseless and sensational analogy [only served to] stigmatize and bias a jury contra Thomas.”

[*P71] We conclude, from reading the closing argument, that the prosecutor's rape analogy was valid. As noted
by the State, #¥*9Fpoth rape and domestic violence involve the exertion of power and control over another person,
and "just as no one is obligated to submit to unwanted sexual conduct,” no pne has an obligation to submit to the
unwanted controlling behavior of an abuser, In this case, Peterson attempted to end her relationship with Thamas,
which resulted in Thomas assaulting her on three occasions. Furthermore, the case invalved trespass by Thomas,
which Peterson attempted to prevent by telling him to get out. The prosecutor's analogy aptly made the point that
Peterson was permitted to tell Thomas that she did not want to be involved in a [**28] relationship and that she
did not want him in her home, and that she should nat have been subjected to assault because of that. Furthermore,
the prosecutor reminded the jury that this case did not involve a rape. Therefore, we cannot say that the
prosecutor's statement was improper, that it unfairly prejudiced Thomas, or that counsel was ineffective for failing to
object. Indeed, had counsel objected, the matter might have been accentuated in the minds of the jurors, an
overruled objection tending to communicate the unspoken message, "ouch, that hurt."
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[*P72] The comments made by the trial court of which Thomas compiains occurred just before closing arguments,
The trial court stated as follows:

[*P73] "The Court would just remind the Jury that what the attorneys say during Closing Argument, both the
State and the Defendants, is - is not -you're to - to basically to disregard it. It's nat the facts that you're to
consider." A review of the transcript reveals that the trial court continued as follows: "The facts that you're to
consider in this case are only those facts that have come from this Witness Stand and from the items that have been

entered into evidence."

[*P74] [**29] Whlie the trial court may have made a poor choice of words by telling the jury to disregard the
closing arguments, It is clear that the trial court was merely informing the jury that the arguments do not constitute
evidence. Furthermore, the trial court told the jurors to disregard both the prosecution and defense arguments. We
find no prejudicial error in this, nor do we find counsel ineffective for having failed to object.

[*P75] The Fourth Assignment of Error |s overruled,

VI
[*P76] All of Thomas's Assignments of Error having been overruled, the judgment of the trial court is affirmed.

WOLFF and GRADY, 1., concurs.
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PROCEDURAL POSTURE: Defendant sought review of the judgrnent of the Richland County Court of Common
Pleas, Criminal Division (Ohio), which convicted her of domestic violence and disrupting public service, in violation
of R.C. 2909,04(A). Defendant contended that the prosecutor's closing arguments violated her constitutional right
not to appear for trial and that her conviction for disruption of public service was against the manifest weight of
the evidence.

OVERVIEW: The evidence at trial showed that, after choking the victim, her mother, defendant walked into the
living room and pulled the telephone wires out of the wall. She then began beating the victim with a plastic coat
hanger. When defendant failed to appear for the second day of trial, the day on which the defense was scheduled
to present, the defense rested its case. During closing arguments, the prosecutor told the jury that the fact that
defendant was not present should be a factor in the jury's declsion. The court held that, while the prosecutor's
remark was improper, defendant had not demonstrated prejudice arising from the statement in light of the facts
that both the trial court angd defense counsel had stated that they did not know why defendant was not present
and that defense counsel stated to the jury that defendant's absence would be a factor to him if he were sitting
on the jury. Further, defendant's conviction for disrupting public service was not against the weight of the
evidence. There was competent evidence for the trier of fact to infer that defendant ripped the telephone wires
from the wall to prevent her mother from calling for help.

OUTCOME: The court affirmed the judgment of the trial court,
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OPINION BY: William B. Hoffman «

OPINION

[¥P1] Defendant-appellant Deborah Walker appeals her convictian in the Richland County Court of Commaon Pleas
on one count of domestic violence and ane count of disrupting public service. Plaintiff-appellee is the State of Ohio.

STATEMENT OF THE FACT AND CASE

[*P2] On October 31, 2006, Appellant was staying at her mother's home on East Fourth Street in Mansfield, Ohio.
Appellant's mother, Pauline Elston, was sixty-nine years old, and suffered from diabetes. Appellant has.a history of
violence against her mother, including a conviction for domestic violence in the Mansfield Municipal Court, Case
Number 97-CRB-2331.

[*P3] On the above date, Appellant started to argue with her mother because [**2] Elston would not give her
any money. When Elston told Appellant she did not have any money, Appellant responded she had a credit card, a
car, and "everything.” Appellant then told her mother to go to her room, Elston ignored Appellant, indicating she was
going to go to the drugstore to fill some prescriptions, At that point, Appellant came toward Elston with her arms aut
like she was going to hug her. Instead, she put her hands around Elston’s throat and began to choke her. Elston
screamed at Appellant, and tried to get her to stop. Appellant finally released her, when Elston was able to turn her
head and bite Appellant's thumb.

[*P4] Appellant then walked into the living room, remaining there for approximately fifteen minutes. An old-
fashioned cradle phone hung on the living room wall. Appellant puiled the telephone wires out of the wall,

[*P5} Appellant then raturned to the dining room with a plastic coat hanger, and began beating Elston with the
hanger. After the hanger broke, Appellant began slapping Elston in the face, threatening to beat her with a
hairbrush. At some point, Appellant pushed Elston into the dining room table, on to one of the chairs,

{*P6] After Appellant stopped the beating, Elston [**3] was able to leave the house, again indicating she was
going to the drugstore to have prescriptions filled. Appellant told Elston to bring her back a newspaper and
something to drink.

[*P7] Linda Shaffer, @ pharmacy techniclan at Hursh Drug, testified when Elston came into the store her face was
swollen and she had a contusion on her chin. She further stated Elston's demeanor was scared and sad, compared to
her usual friendly demeanor, When Shaffer inquired, Elstan told her she had argued with her daughter, but refused
Shaffer's offer to call the police.

[*PB] After leaving the pharmacy, Elston went to her sister's house, where she called the palice, Elston's sister,
Patty Hamilton, testified when Elston arrived at her house, she could tell something was wrong. There was a mark
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on her face, the side of her face was swallen and she had choke marks on her neck. Elston complained her shoulder
was sore, and she was scared and upset.

[*P9] As a result of the incident on Qctober 31, 2006, Appellant was indicted on one count of domestic violence
and one count of disrupting public service. A jury trial commenced on May 14, 2007. The State presented the
testimeny of Elston, Patty Hamilton, Linda Shaffer and Mansfield [**4] Police Officer Donald Rhinehart. At the
conclusion of the first day of trial, the State rested its case. The defense was scheduled to present the foliowing
marning. However, Appellant failed to appear for trial the next day. Her attorney indicated on the record he did not
know of her whereabouts. The trial court then informed the jury Appellant walved her right to be present. The
defense rested its case, and the trial court proceeded to closing arguments. Following deliberation, the jury found
Appellant guilty as charged and the trial court issued a warrant for Appellant's arrest.

[*P10] On May 25, 2007, the trial court sentenced Appellant to eighteen months incarceration on each count, with
said sentences to run concurrently. The court further imposed two years of post-release control.

[*P11] Appellant now appeals, assigning as error:

[*P12] "I. THE SUBSTANTIAL RIGHTS OF THE DEFENDANT WERE PREJUDICED BY THE IMPROPER REMARKS MADE
BY THE STATE OF OHIO, BY AND THROUGH THE RICHLAND COUNTY PROSECUTOR'S OFFICE, DURING CLOSING
ARGUMENTS.

[*P13] "II. THE MANIFEST WEIGHT OF THE EVIDENCE WAS NOT SUFFICIENT TO SUPPORT A VERDICT OF
GUILTY."

[*P14] In the first assignment of error, Appellant argues the prosecutor's closing arguments [**5] violated her
Constitutional right not to appear for trial. Specifically, Appeltant cites the following statements of the Prosecutor
during closing arguments:

[*P15] "Mr. Tunnell: It is news to me that Mr. Hitchman and 1 agree so often. Mr. Hitchman doesn't know why his
client's not here today, but doesn't think that it should be a factor In your decision. Sure, it should,

[*P16] "Mr. Hitchman: I object.

[*¥P17] "Mr. Tunneli: He went there.

[*P1831 "The Court: Any further comment will not be acceptable.

[*P19] "Mr. Tunnell: Very well, Judge.”

[*P20] Tr. at 232-233,

{*P21] Prior to the prosecutor's remarks, the trial court stated on the record:

[*P22] "The Court: The State had rested at the end of the day yesterday - - at the end of the State's witnesses
yesterday. The issue at this point is whether or not the Defendant's going to put on a defense. You can obviously see
the Defendant is not here, and we don't know why she is not here. She has a constitutional right to be here and to
testify if she elects to do so. But as with all constitutional rights, she has the right to walve that if she elects, and
intentionally elected not to be here this morning. We're going to proceed. If she does, in fact, show up and we find
that there was some misadventure [**6] that caused her to be late, we'll deat with that as the - - as it comes up."

[*P23} Tr. at 214-215.
[*P24] Further, prior to the prosecutorial remarks Appellant's counsel stated:

[*P25] "Mr. Hitchman: If it please the Court and Mr. Tunnell, ladies and gentlemen of the jury, I do not have a
client this morning. I don't know why she didn't show up. But we're proceeding on because the evidence has been
submitted to you. And, frankly, if I were sitting in your shoes, that would be a factor. That would be some sort of an
impact in my mind. I'm going to suggest to you that that's not a factor and you're going to have to overcome that in
looking at just the facts of the case that have been presented, the law that's given to you by Judge Henson."

[*P26] Tr. at 227.

[*P27] HM!FThe Supreme Court of Ohio has limited the instances when a judgment may be reversed on grounds
of prosecutorial misconduct. See State v. Loft {1990}, 51 Ohio St.3d 160, 166,.555 N.E.2d 293, 300. The analysis of
cases alleging prosecutorial misconduct focuses on the fairness of the trial and not the culpability of the prosecutor.
Id. A reviewing court is to consider the trial record as a whole and is to ignore harmless errors "Including most
constitutional [**7] violations." Id., quating United States.v. Hasting (1983}, 461 U.5.. 499, 508-509, 103 5.Ct,
1974, 1980-1981, 76 L.Ed.2d 96. Accordingly, a judgment may only be reversed for prosecutorial misconduct when

the improper conduct deprives the defendant of a fair trial. State v. Carter, 72 Ohio St.3d 545, 557, 1995 Ohio 104,
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651 N.E.2d 965, 976-977.

[*P28] "M¥¥a prosecutor is at liberty to prosecute with earnestness and vigor, striking hard blows, but may not
strike foul ones. Berger v. United States (1935), 295 U.S. 78, 88, 55 5.Ct. 629, 633, 79 L.Ed. 1314. "In deciding
whether a prosecutor's conduct rises to the level of prosecutorial misconduct, a reviewing court must determine if
the remarks were improper, and, if so, whether they actually prejudiced the substantial rights of the defendant.”
State v. Qverholt, Medina App. No. 02CAQ108-M, 2003 Ohio 3500, at paragraph 47, citing State v. Smith (1984), 14
Ohio St.3d 13, 14, 14 Ohio B. 317, 470 N.E.2d 883, 885 "Isolated comments by a prosecutor are not to be taken out
of context and given their most damaging meaning.” State v. Hifl (1996}, 75 Ohio St.3d 195, 204, 1996 Chio 222,
661 N.E.2d 1068, 1078, citing Donnelly v. DeChristoforo (1974), 416 U.5. 637, 647, 94 S.Ct. 1868, 1873, 40
L.Ed.2d 431. [**8] Furthermore, the appellant must show that there is a reasonable probability that but for the
prosecutor's misconduct, the result of the proceeding would have been different. State v. Loza {1294), 71 Ohig St.3d

61, 78, 1994 Ohjo 409, 641 N.E.2d 1082, 1101, overruled on other grounds.

[¥P29] While we agree the prosecutor's remark made during closing argument was improper, in light of the
statements made by the trial court and defense counsel, Appellant has not demonstrated the results of the trial
would have been different but for the prosecutorial statements. Accordingly, Appellant has failed to demonstrate
prejudice resulting from the prosecutor’s statements.

[*P30] The first assignment of error is overruled.
11

[*P31] In the second assignment of error, Appefiant argues her conviction for disruption of public service is
against the manifest weight of the evidence,

[*P32] HN¥3FOn review for manifest weight, a reviewing court is to examine the entire record, weigh the evidence
and all reasonable inferences, consider the credibility of the witnesses and determine whether in resolving conflicts
in the evidence, the trier of fact clearly lost its way and created such a manifest miscarriage of justice that the
judgment must be reversed. [**9] The discretionary power to grant a new hearing should be exercised only in the
exceptional case in which the evidence weighs heavily against the judgment." State v. Thompkins, 78 Ohia St.3d
380,387, 1997 Ohlp 52, 678 N.E.2d 541 superseded by constitutional amendment on other grounds as stated by
State v. Smith,_80 Qhjo St.3d 89, 1997 Ohio 355, 684 N.E.2d 668, citing State v, Martin (1983), 20 Ohio App.3d
172, 175, 20 Ohio B. 215, 485 N.E.2d 717. Because the trier of fact is in a better position to observe the withesses’
demeanor and weigh their credibllity, the weight of the evidence and the credibility of the witnesses are primarily for
the trier of fact. State v. DeHass (1967}, 10 Ohio St.2d 230, 227 N.E.2d 212, syllabus 1,

[*P33] Appeilant was convicted of disrupting public service, in violation of R.C. 2809.04(A):

[*P34] "(A) "N¥Fo person, purposely by any means or knowingly by damaging or tampering with any property,
shall do any of the following:

[*P35] "(1) Interrupt or impair television, radio, telephone, telegraph, or other mass communications service;
police, fire, or other public service communications; radar, loran, radio, or other electronic aids to air or marine
navigation or communications; or amateur [**10] or citizens band radio communications being used for public
service or emergency communications;

[*P36] "(2) Interrupt or impair public transportation, including without limitation school bus transportation, or
water supply, gas, power, or other utility service to the public;

[*P37] "(3) Substantially impair the ability of law enforcement officers, firefighters, rescue personnel, emergency
medical services personnel, or emergency facility personnel to respond to an emergency or to protect and preserve
any person or property from sericus physical harm."

[*P38] Appellant maintains the evidence adduced at trial indicates there was more than one phone in the
residence, and there is no evidence Appellant was attempting to keep her mother from calling someone. Appetlant
asserts she broke the phone in a fit of rage; therefore, did not have the culpable mental state to be guilty of the
crime,

[*#P39] At trial, Pauline Elston testified Appellant pulled the wires of the telephone out of the wall after choking her
and beating her:

[*P40] "Q. Do you have a telephone at your house?
[*P41] "A. Yes.
[*P42] "Q. Did you that day?

[*P43] "A. Yes, but she pulled the wires out of the wall.
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"A, 1 can't tell you exactly when, but [**11) it was - - it was sometime during this argument, so forth.

"Q. Where is the phone located at your house?

"A. The phone that she tore out of the walt is located in my living room.
"Q. Is that the roem where she was sitting?

"A. Yeah, that's where she was sitting. That's where my TV is.

"Q. And you were over in the dining room?

"A, [ was in the dining robm. I've got a big archway there,

"Q. Do you know why she tore the phone out of the wall?

"A. She obviously didn't want me to use it.

"Q. So the phone wasn't an option?

"A. Oh, to call somebody - -

"Q. Yes, ma'am.

"A, - - from my home?

"Q. Yes, ma'am,

"A. Good Lord, no. I couldn't have called the police from my house.
"Q. Why not?

"A. Why, she would have hurt me then worse than what she did.
ok ok kN

Tr. at 147-148,

On redirect, Elston testified:

"Q). Miss Elston, this phone that was in your living room, what kind of phone was It?
"A. it's a cradle phone. It's an old-fashioned cradle phone.

"Q. Okay.

"A. Black.

"Q). With the buttons you push?

"A. Yeah, it's got buttons on it

"3, It's all one unit there? Have you got a second phone?

*A. I do now. I didn't - - oh, yes, I had a cradle phone, but they weren't working. And before she got - -
[**12] before the phone got fixed, Debbie got this cradle phone to work.

(). What do you mean by ‘cradle phone'? The second phone?

"A. It's one that you just sit in the - - one of those electric things.
"(. Okay. If [sic] doesn't have any wires or anything?

"A. It's got wires.

"Q. You can walk around with it?

2/23/2009
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[*P78] "A. Yeah. It plugs into the wall.

{*P79] "Q. But it's a separate phone from the one she pulled out?

[*P80] "A. Oh, yeah. It wasn't working for a long time.

[*P81] "Q. But she could get it to work?

[*P82] "A. Yeah, she got it to work. She's very handy like that.”

[*#P83] Tr. at 165-166.

[*P84] Based upon all the circumstances, we find there was competent, credible evidence for the trier of fact to
infer Appellant ripped the telephone wires from the wall to prevent her mother from cailing for help. Accordingly, the
second assighiment of error is overruled.

[*P85] Appellant's conviction in the Richland County Court of Common Pleas is affirmed.

By: Hoffman, P.J.
Gwin, J. and

Wise, }. concur

/s/ William B, Hoffman

HON. WILLIAM B. HOFFMAN
/s/ W, Scott Gwin
HON. W. SCOTT GWIN
/sf John W, Wise
HON. JOHN W, WISE
JUDGMENT ENTRY

For the reasons stated in our accompanying Memorandum-Opinion, the judgment of the Richiand County Court of
Common Pleas is affirmed. [*%*13] Costs assessed to Appellant.

/s/ William B. Hoffman
HON. WILLIAM B. HOFFMAN
/s/ W. Scott Gwin

HON. W. SCOTT GWIN

/s/ John W. Wise

HON. JOHN W, WISE
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2007 Ohio 5671, *; 2007 Ohio App. LEXIS 4985, **
STATE OF OHIQ, Plaintiff-Appellee v. RICKY L. WHITE, Defendant-Appellant
C.A. CASE NO. 21795
COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONTGOMERY COUNTY

2007 Ohio 5671; 2007 Ohio App. LEXIS 4985

October 19, 2007, Rendered

PRIOR HISTORY: [**1]
{Criminal Appeal from Cammon Pleas Court). T.C. NO. 06 CR 104.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant pled no contest to disrupting public services or emergency
communications, in violation of R.C. 2909.04({A)}(1). The Montgomery County Court of Common Pleas (Ohio)
sentenced him to five years of intensive community control supervision with a domaestic vialence specialist and to
100 hours of community service, and it ordered him to pay court costs. Defendant appealed.

OVERVIEW: Defendant argued that he did not violate R.C. 2909.04{A)(1) because he did not impair mass
communication. The appellate court held that defendant’s conduct fell squarely within the types of behaviors that
the statute was designed to punish: he interrupted telephone use for emergency communications. While he was
rroving his belongings out of the apartment he shared with his girlfriend, they got into an argument. When the
girifriend attempted to call the police, defendant threw the telephone into a toilet. When she grabbed a second
telephone, defendant took the battery out of it. Further, R.C. 2909.04{A} was not void for vagueness because it
was clear that the interruption or impairment contemplated by the statute had to affect another person's access
to public or emergency services. Defendant engaged in precisely the type of conduct that was prohibited by the
statute. Thus, the statute did not fail to warn ordinary citizens of the prohibited conduct.

OUTCOME: The judgment of the trial court was affirmed.

CORE TERMS: phone, telephone, telephone calls, telephone service, emergency, apartment, impairment, public
services, inltiatlon, vagueness, wording, impair, void, assignments of error, interruption, radio, victim's
apartment, own home, discriminatory enforcement, constitutionally protected, interrupted, disrupting, destroying,
tampering, interrupts, disabting, subscribe, damaging, initlate, impinge

LEXISNEXIS® HEADNOTES = Hide
Criminal Law & Procedure > Criminal Offenses > Miscellane ous (ffenses > General Qverview ‘:u

HNIY See R.C. 2909.04(A)(1).

Criminal Law & Progedure » Criminal Offenses » Miscellane ous Offenses > General Qverview ‘:u
HN24 Under R.C. 2909.04, which prohibits disrupting pubiic services or emergency communications, the
destruction of even a single telephone may constitute a disruption of telephone service, which inctudes

the initiation of telephone calls. Mare Like This Headnote

Criminal Law_& Procedure » Criminal Offenses » Miscellane ous Qffenses > General O verview ‘:u
HN34 R.C, 2909.04, which prohibits disrupting public services br emergency communications, prahibits
purposeful or knowing damaging or tampering with property that interrupts or impairs telephone service.
Tetephone service includes the initiation of telephone cails. More tike This Headnote

Constitutionai Law > The Judiciary > Case or Controversy > Constltutlonallty of Legistatiop > Presyumptions ‘;u
Constitutional Law > Bill of Rights > Fundamental Freadems > Judicial & Lea istative Restraints > Overbreadth & Vagueness tu
HRN43 When analyzing a statute under the void for vagueness doctrine, a court conducts a three-part analysis.

First, the wording of the statute must provide fair warning to the ordinary citizen so that citizens may
conform their behavior to the requirements of the statute. Second, the wording of the statute must
preclude arbitrary, capricious, and discriminatory enforcement. Finally, the wording of the statute should
not unreasonably impinge or inhibit fundamental constitutionally protected freedoms. When the
constitutionality of a statute is challenged, a court must apply all presumptions and rules of construction
so as to uphold the statute if at all possible. Mare Like This Headnote
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COUNSEL: KIRSTEN A. BRANDT, Assistant Prosecuting Attorney, Dayton, Ohio, Attorney for Plaintiff-Appellee.

BRADLEY D. ANDERSON_», Dayton, Ohio, Attorney for Defendant-Appeflant.

JUDGES: WOLFF -, P.1. GRADY v, J. and GLASSER ~, }., concur. (Hon. George M. Glasser » retired from the Sixth
District Court of Appeals sitting by assignment of the Chief Justice of the Supreme Court of Ohio).

OPINION BY: WOLFF ~

OPINION

WOLFF ~, P.1.

[*P1] Ricky L. White, Jr. appeals from a judgment of the Montgomery County Court of Common Pleas, which
found him guilty of disrupting public services or emergency communications.

[*P2] The charge arose out of an altercation between White and his then-girifriend, Ashtey Cox. On January 3,
2006, while he was moving his belongings out of the apartment he had shared with Cox, the two began to argue.
When Cox attempted to call the police, White took the first phone that Cox had grabbed and threw it into the tollet.
When Cox grabbed a second phone from ancther room, White took the battery out of it. Cox ultimately summoned
the police from a neighbor's phone.

[*P3] White was charged with disrupting public services or emergency communications in violation of R.C.
2909.04{AY(1). [**2] On July 7, 2006, he pled no contest to this charge. The court sentenced White to five years
of intensive community control supervision with a domestic violence specialist and to 100 hours of community
service, and it ordered him to pay court costs. The court aiso placed several other conditions on his community
cantrol.

[*P4] White appeals from his conviction, raising two assignments of error.
[*P5] I. "THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN DENYING APPELLANT'S MOTION TO DISMISS

BECAUSE QHIO REV. CODE §2909.04{A)(1) PROHIBITS IMPAIRMENT OF MASS COMMUNICATION SYSTEMS
SERVICES, NOT IMPAIRMENT OF A SINGLE TELEPHONE."

[*P6] White contends that he did not viclate R.C. 2909.04(A)(1) because he did not impair mass communication.
[*P7] R.C. 2909.04 provides:

[*P8] HNTE"(A)} No person, purposely by any means or knowingly by damaging or tampering with any property,
shall do any of the following:

[*P9] "(1} Interrupt or impair television, radio, telephone, telegraph, or other mass communications service;
police, fire, or other public service communications; radar, loran, radio, or other electronic aids to air or marine
navigation or communications; or amateur or citizens band radio communications belng used for public service

[**3} or emergency communications[.]”

[*P10] We have previously held that, "N¥Funder R.C. 2909.04, the destruction of even a single telephone may
constitute a disruption of telephone service, which includes the initiation of telephone calls. State v. Thomas,
Maontgomery App. No. 19435, 2003 Qhig 5746. White claims that Thomas was wrongly decided because the purpose
of R.C. 2929.04(A) is to protect mass communications,

[*P11] The argument that White advances is precisely the same argument that we rejected in Themas. In
Thomas, the defendant ripped a phone from the wall when his girlfriend attempted to call the police. Aithough the
phone belonged to the defendant, we reasoned:

[*P12] HNIE"The statute prohibits purposeful or knowing damaging or tampering with property that interrupts or
impairs telephone service. Telephone service includes the initiation of telephone calls. State v. Brown {1994), 97
Ohio App.3d. 293, 301, 646 N.E.2d 838. As previously noted, the evidence indicates that after Thomas entered the
apartment on June 15, he was told to Jeave. When he did not leave, [the victim] attempted to call the police. At that
point, Thomas ripped the phane from the wall. After assaulting [the victim], Thomas left the apartment [¥*4] with
the telephone in his possession. At that point, [the victim] was forced to contact the police from a pay phone. This is
sufficient to sustain the conviction." Id, at P62.

[*P13] Brown further elaborates on the reason for this conclusion: "*** The evidence and reasonable inferences
drawn therefrom *** reveal defendant purposely, with specific intent, disconnacted access to telephone service at
the victim's apartment and prevented the making of an emergency 911 telephone call to the police or telephone call
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to anyone else for assistance while defendant was beating her.

[*P14] "By destroying the telephone connection in the victim's apartment, defendant interrupted or impaired
existing telephone service to the public which included the victim, her two children who lived with her in the
apartment and her father with whom she was conversing when defendant pulled the telephone out of the wall.
Telephone service to the public includes beth the initiation and receipt of telephone calls. Not only could the victim
and her children no lenger initiate or receive telephone calls at the apartment, but defendant also made it impossible
for any member of the public to initiate telephone contact with the victim [**5] or her children at the apartment.”

[#P15} White believes that the statute should be interpreted to prohibit interference only with telephone
communications on & large scale, not interference with the phone use of an individual citizen. He insists that the
statute has a "systemic focus" and that any ambiguity about the statute’s focus shouid be resolved against the state.
We disagree. In our view, White's conduct falls squarely within the types of behaviors that the statute was designed
to punish: he interrupted telephone use for emergency communications. We will not depart from our previous
holding on this issue.

[*P16] The first assignment of error is overruied.

[*P17] II "THE TRIAL COURT COMMITTED REVERSIBLE ERROR IN DENYING APPELLANT'S MOTION TO DISMISS
BECAUSE OHIO REV. CQDE §2909,04(A)(1) IS VAGUE AND THUS VIOLATES THE DUE PROCESS CLAUSE OF THE
FOURTEENTH AMENDMENT QF THE UNITED STATES CONSTITUTION."

[*P18] White asserts that a reasonable person could not determine what conduct is prohibited by R.C. 2909.04(A)
and that the statute is therefore void for vagueness. In advancing this argument, White ciaims that the statute could
be interpreted to prohibit disabling a phone in one's own home or [**6] to prohibit one's refusal to subscribe to
telephaone service,

[*P19] ¥M¥FwWhen analyzing a statute under the void for vagueness doctrine, we conduct a three-part analysis.
State v. Coflier (1991), 62 Chic St. 3d 267, 269, 581 N.E.2d 552. First, the wording of the statute must provide fair
warning to the ordinary citizen so that citizens may conform their behavlor to the requirements of the statute. Id. at
270. Second, the wording of the statute must preclude arbitrary, capricious and discriminatory enforcement. Id.
Finally, the wording of the statute should not unreasonably impinge or inhibit fundarmental constitutionally protected
freedoms. Id. See, also, City of Carlisie v. Martz Concrete Co., Warren App. No. CA2006-06-067, 2007 Ohio 4362,

[*P20] When the constitutionality of a statute Is challenged, a court must apply all presumptions and rules of

canstruction so as to uphold the statute if at all possible. State v. Dorso (1983), 4 Ohio St,3d 60, 61, 4 Ohio B, 150,
446 N.E.2d 449. 7

[*¥P21] We are unpersuaded by White's claim that reasonable people could find themselves prosecuted under this
statute for innocent behavior because the language of the statute is vague. The statute is directed at the
interruption or impairment of service. [**7] Thus, White's claim that someone could be prosecuted for destroying
or disabling a phone in his own home -- regardiess of the circumstances -- is without merit; uniess the conduct in
question was almed at preventing access to telephone service, a citizen's decision to disable his own phone is not
criminalized by this statute. Similarly, one's refusal to subscribe to phone service does not amount to an interruption
or impairment of service. In our view, It is clear that the interruption or impairment contemplated by the statute.
must affect another person's access to public or emergency services. White engaged in precisely the type of conduct
that is prohibited by the statute. In our view, the statute does not fail to warn ordinary citizens of the prohlbited
conduct.

[#¥P22] White does not make any specific argument related to the second and third parts of the void for vagueness
analysis set forth in Coflier. He does not assert, and we do not believe, that the statute encourages arbitrary or
discriminatory enforcernent, or that it impinges on a fundamental constitutionally protected freedom.

[*P23] The second assignment of error is overruled.

[*P24] The judgment of the trial court will be affirmed.

GRADY, [**8] ). and GLASSER, 1., cancur,

{Hon. George M. Glasser retired from the Sixth District Court of Appeals sitting by assignment of the Chief Justice of
the Supreme Court of Qhig).
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STATE OF OHIQ, Plaintiff-Appellee -vs- CARL YOAKUM, Defendant-Appetlant
Case No. 01CAOD5
COURT OF APPEALS QF OHIO, FIFTH APPELLATE DISTRICT, HOLMES COUNTY
2002 Qhio 249; 2002 Chio App. LEXIS 133

January 17, 2002, Date of Judgment Entry

PRIOR HISTORY: [*1] CHARACTER OF PROCEEDING: Criminal Appeal from Holmes County Court of Common
Pleas. Case 2000CR036.

DISPOSITION: Affirmed.

CASE SUMMARY

PROCEDURAL POSTURE: Defendant was convicted, in a banch trial, of ane count of disrupting public services,

in viclatlon of Ohio Rev. Code Ann. § 2909.04{A)(1}. Following the entry of judament by the Holmes County
Court of Common Pleas, defendant appealed.

OVERVIEW: Defendant got into a verbal aitercation, and his son indicated he was going to call 9-1-1. Defendant
threatened to beat his son, and defendant ended up taking the cordless phone and throwing it against the house,
breaking it. Defendant argued the evidence was insufficient to sustaln his conviction for interrupting or impairing
telephone or other public communications, and was insufficient to show the cordless phone was being used for
public service or emergency communications at the time it was disabled. He asserted a private phone was not a
part of a "public service" or "telephone service.” In rejecting this argument, the appellate court found that while
the phone itself may have been private property, the phone was connected to outside public telephone lines, and
was part of a public service or telephone service. The appellate court found that any rational trier of fact could
have found beyond a reasonable doubt that defendant disrupted pubtic services, In violation of Ohio Rev. Code
Ann. § 2904.04(A)(1). .

OUTCOME: The judgment was afflrmed.

CORE TERMS: telephone, public services, cordless, telephone service, disrupting, emergency, judgment of
acquittal, headset, inside, phone, telephone lines, telephone calls, assignment of error, indictment, disabling,
disabled, cradle, felony, radio, domestic violence, falled to prove, essential elements, standard of review, rationai
trier of fact, reasonable doubt, sub judice, disconnected, proceeded, purposely, knowingly

LEXXSNEXIS® HEADNOTES - Hide
Criminal Law & Procedure > Accusatory Instruments > Indictments > General Qverview S

Criminal Law & Procedure > Trials > Matjons for Acquittal S
HN1¥ See Ghio R. Crim. P. 29(A).

Criminal Law & Procedure > Trials > Maticns for Acquittal K
Criminal Law & Procedure > Appeals > Standards of Revigw > Ganeral Overview R
HN2 ¥ The standard of review under Chio R. Crim, P. 29(A) is sufficiency of the evidence. The relevant inguiry
on appellate review on the issue of sufficiency is whether, after reviewing the evidence in a light most
favorabte to the prosecution, any rational trier of fact could have found the essential elements of the

crime proven beyond a reasonable doubt. More Like This Headnote

Criminal Law & Procadure > Crimingl Offenses > Property Crimes > Destruction of Property > General O varview ‘:n

HN3 $ See Dhio Rev. Code Ann. § 2509.04{A}{ 1},

COUNSEL: For Plaintiff-Appellee: JEFFREY MULLEN, Asst. County Prosecutor, Millersburg, OH,
For Defendant-Appellant: JEFFREY G. KELLQGG, Millersburg, OH.

JUDGES: Hon. Julie Edwards, P.J., Hon. W. Scott Gwin, 1., Hon. John Boggins, 1. Edwards, P.J. Gwin, ). and
Baggins, J. concur,
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OPINION BY: Julie Edwards

OPINION

Edwards, P. J.

Defendant-appellant Carl Yoakum appeals his conviction and sentence from the Holmes County Court of Cormrmion
Pleas on one count of disrupting public services in violation of R.C, 2909.04(A)(1). Plaintiff-appellee is the State of

Qhio. ‘
STATEMENT OF THE FACTS AND CASE

The facts, as stipulated to by the parties, are as follows: On October 16, 2000, appellant went to the home of Lou
Ann Ash to discuss their relationship. Appellant and Lou Ann Ash have been exclusive paramours for nearly seven
years and have two children, Kyle Yoakum, age 7, and Nicholas Yoakum, age 2. Appellant arrived at the house on
10361 CR 320, Millersburg, Ohio, at approximately 4:30 P.M. to find Lou Ann in the car with the couple's children.
After appellant pulled [*2] his truck behind Lou Anr's, Lou Ann got aut of the vehicle and took her children in the
house. Appellant followed them into the house. Once inside, a verbal altercation ensued. After several minutes, the
couple's son indicated that he was going to call 9-1-1. Appellant, after telllng his son that he would "beat his butt",
then took the cordless phone headset from its cradle. The argument again moved outdoors where Lou Ann
proceeded to load the kids into the car again. At this point, appellant grabbed Lou Ann's purse and emptied its
contents, throwing the purse In a nearby field. After appellant threw the cordless phone at the house, the headset
struck the house, dislodging the battery and disabling the phone. Lou Ann proceeded to her mother's house a short
distance down the road and 9-1-1 was called by her mother. Subsequently, appellant was arrested and charged with
domestic violence, a felony of the fifth degree due to a prior domestic violence conviction, and disrupting public
services, a felony of the fourth degree, Thereafter, on November 9, 2000, the Holmes County Grand Jury indicted
appellant on one count of disrupting public services in violation of R.C, 2909.04(A)(1}, [*3] a felony of the fourth
degree. The indictment specifically alleged that appellant "did purposely by any means or knowingly by damaging or
tampering with any property, interrupt or impair telephone service being used for public service or emergency
commurications,..." At his arralgnment on November 15, 2000, appellant entered a plea of not guilty to the charge
contained in the indictment. After a written "Waiver of Right to Trial by Jury" stgned by appellant was filed on
February 16, 2001, a bench trial was held on February 27, 2001. At the close of the State's case, appeliant made a
motion for a Crim.R. 29 acguittal on the basis that appellee failed to prove that the telephone and headset were
"public services” as defined In R.C. 2909.04(A){1) and that the telephone was being used for public service or
emergency cammunications at the time that it was broken. The trial court, after denying appellant's motion, found
appellant guilty of one count of disrupting public services In violation of R.C. 2909,04(A)(1). As memorialized in a
Judgment Entry filed on March 27, 2001, appellant was sentenced to eight months in prison and ordered [*4] to
pay a fine In the amount of $ 1,500.00. It is from the trial court's March 27, 2001, Judgment Entry that appellant
now prosecutes his appeal, raising the following assignment of error:

THE TRIAL COURT ERRED AND THE APPELLANT WAS DENIED DUE PROCESS OF LAW WHEN THE COURT DENIED
APPELLANT'S RULE 29 MOTION FOR ACQUITTAL AS THE STATE FAILED TO PROVE TWO ESSENTIAL ELEMENTS OF A

VIOLATION OF 2909.04(A}(1).

I

Appellant, in his sole assignment of error, contends that the trial court erred in denying his Crim.R. 29 motion for
judgment of acquittal. We disagree. Crim.R. 29(A) states as follows: "¥I¥The court on motion of a defendant or on
its own motion, after the evidence on either side is closed, shall order the entry of a judgment of acquittal of one or
maore offenses charged in the indictment, information, or complaint, if the evidence is insufficient to sustain a
conviction of such offense or offenses. The court may not reserve ruting on a motion for judgment of acquittal made
at the close of the state's case.”

ANZ¥The standard of review under Crim, R, 29(A) is sufficiency of the evidence. Our standard of review on the issue
of sufficiency is established in State v. Jenks (1991), 61 Ohio St. 3d 259, 574 N.E.2d 492, [*5] to which the court
held as follows: "The relevant inguiry is whether, after reviewing the evidence in a light most faverabie to the
prosecution, any rational trier of fact could have found the essential elements of the crime proven beyond a
reasonable doubt * * * " Id, at paragraph 2 of the syllabus. Appellant in the case sub judice was convicted of
disrupting public services in violation of R.C. 2909.04(A)(1). Such section states as follows: "M F(A) No person,
purposely by any means or knowfngly by damaging or tampering with any property, shall do any of the following:

{1} Interrupt or impair television, radio, telephane, telegraph, or other mass comrmunications service; police, fire, or
other public service cammunications; radar, loran, radio, or other electronic aids to air or marine navigation or
communications; or amateur or citizens band radio communications being used for public service or emergency

commurtcations;
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Appellant specifically argues that his motlon for judgment of acquittal should have been granted since appellee falled
to present sufficient evidence (1) that disabling the cordfess telephone headset disrupted a public service and (2)
that the [*6] cordless telephone was being used for public service or emergency communications at the time it was
disabled, Appellant does not dispute that the telephone in this matter was damaged. With respect to (1) above,
appellant asserts that "a private phone connected to a telephone network is not part of a 'public service' or
‘telephone service." We, however, do not concur. As is set forth in the statement of facts above, the telephone in
question was a cordless telephone that rests in a cradle. While the cordless telephone and the wiring inside of the
house may have been appellant’s private property, the fact remains that the telephone, via a telephone jack, is
connected to outside public telephone lines. Thus, without the inside telephone lines, there would be no access to
public telephone service, which is defined as including "both the initiation and receipt of telephone calls”. State v,
Brown (1994), 97 Chio App. 3d 293, 301, 646 N.E.2d 838. By disabling the telephane, not only could Lou Ann and
her children no longer initiate or receive telephone calls at the house, but appellant also made it "impassible for any
member of the public to initiate telephone contact® with them. [*7]1 Brown, supra., 97 Ohio App. 3d at 301.
Applying appellant's argument, if a intruder were to cut inside telephone lines, the intruder would not be disrupting
public services, since there would be no access to public telephone service, We find, therefore, that the cordless
telephone In the case sub judice was part of a 'public service' or "telephone service.' Appellant further maintains that
the trial court erred in denying his motion for judament of acquittal since there was insufficient evidence that the
cordless teiephone was being used for public service or emergency communications at the time that it was disabled.
As is stated above, appellant grabbed the telephone from its cradle after his son indicated that he was going to call
9-1-1. We agree with the trial court, however, that appellee was not required to prove that an actual 9-1-1
emergency was in progress when the telephone was disabled after appeliant threw It against the house. In Brown,
97 Ohio App. 3d 293, 646 N.E.2d 838, supra., for example, the defendant disconnected access to telephone service
at the victim's apartment and prevented the making of a 9-1-1 telephone call to the police, The court in Brown
upheld the defendant's conviction for violating [*8] R.C. 2909.04, finding that the trial court could properly
conclude that the defendant disconnected the teiephone service to prevent the making of a 911 call. Thus, In Brown,
the 9-1-1 call was never initiated. See also State v. Norton, 1998 Ohio App. LEXIS 5872 (Dec. 11, 1998) Greene
App. No. 97CA112, unreported in which the court upheld a defendant's conviction for disrupting public services in
violation of R.C, 2909.04(A}1}. The defendant, In Norton, had told his victim that it would do no good to call the
police since he had cut outside telephone wires. Based on the foregoing, we find that, after reviewing the evidence in
a light most favorable to the prosecution, any rational trier of fact could have found beyond a reasonable doubt that
appelant disrupted public services In violation of R.C. 2904.04 R, C. 2904.04(A} 1)(A)(1).

Appellant's sole assignment of error is, therefare, overruled. Accordingly, the judgment of the Holmes County Court
of Common Pleas is affirmed.

By Edwards, P.). Gwin, 1. and Boggins, J. concur
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