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INTRODUCTION

Under R.C. 4123.512 and this Court's case law, an employer in a workers' compensation

case may appeal only a right-to-participate determination. The court below deviated from this

rule and held that an employer may circumvent R.C. 4123.512's jurisdictional limit by claiming

fraud even after the injured employee's right to participate has been determined and the statute of

limitations to challenge that determination has run. The lower court's interpretation of R.C.

4123.512 expands the appellate jurisdiction of the courts and disrupts the delicate balance

between the Commission and the courts.

This Court has held that a litigant may seek judicial review of an Industrial Commission

ruling by three procedural mechanisms: an appeal under R.C. 4123.512, an action for

mandamus, or an action for declaratory judgment. Felry v. AT&T Techs. (1992), 65 Ohio St. 3d

234, 237. Which mechanism a claimant may use depends on the nature of the Commission's

decision, and appeals under R.C. 4123.512 are limited to cases involving one question: "whether

an employee's injury, disease, or death occurred in the course of and arising out of his or her

employment." State ex rel. Liposchak v. Indats. Comm'n, 90 Ohio St.3d 276, 279, 2000-Ohio-73.

Here, the employer, Hamilton County Educational Service Center ("Hamilton"), did not

challenge the initial allowance of employee Diazonia Benton's worker's compensation claim,

nor did Hamilton challenge additional conditions. Instead, Hamilton-after the time for

appealing the right-to-participate determination under R.C. 4123.512(A) had expired-argued

that Benton's claim should be discontinued because she had allegedly coinmitted fraud. When

the Commission declined to terminate Benton's claim based on fraud, Hamilton appealed to the

court of common pleas under R.C. 4123.512.

This Court has held that R.C. 4123.512's appellate procedure should be used sparingly,

partly to prevent the courts of common pleas from being overburdened with review of every



Commission decision, and partly to allow the Commission to act as an effective and independent

agency. Only the threshold question of whether a claimant is entitled to participate in the system

is amenable to the formal de novo hearing in an appeal under R.C. 4123.512. Other Commission

decisions, including those to continue participation despite a fraud allegation, are more amenable

to the flexible and informal administrative hearing, and, if necessary, a streamlined mandamus

action.

The limitation on the courts' jurisdiction under R.C. 4123.512 also ensures that the

workers' compensation system functions largely outside the courts. And that ability to function

is undermined if, after the initial right-to-participate decision, an employer can appeal an

allegation of fraud or some other theory of discontinuance to the court of common pleas. Not

only might it lead to abuse of the system by employers who already get second and even third

bites at the participation apple in the administrative process, but, because the burden of proof is

always on the claimant, it forces the claimant to prove his right to participate again and again.

Finally, R.C. 4123.95's the mandate to "liberally construe" workers' compensation laws

"in favor of employees" supports allowing a claimant to appeal the discontinuance of a claim,

but not allowing the employer to appeal the continuance of a claim. For these reasons, the court

below incorrectly allowed Hamilton's appeal under R.C. 4123.512.

STATEMENT OF THE CASE AND FACTS

The claimant, Benton, was injured in a car accident in 2003. Benton v. Hamilton County

Educ. Serv. Ctr. (lst Dist.), 2008 Ohio App. Lexis 3586, 2008-Ohio-4272, ¶2. The Bureau of

Workers' Compensation ("Bureau") allowed her workers' compensation claim in 2005, and the

Bureau allowed some additional conditions to the claim in 2006. Id at ¶ 3. Benton's employer,

Hamilton, did not appeal either the initial allowance or the additional conditions under R.C.

4123.512.
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Roughly a year after the initial allowance and shortly after the allowance of additional

conditions, Hamilton filed a motion requesting that the Commission exercise continuing

jurisdiction and find that Benton had committed fraud in applying for benefits. Id. at ¶ 4.

Hamilton made no allegation that there was newly discovered evidence. The Commission

denied Hamilton's motion, finding no evidence that Benton had committed fraud. Id. at ¶ 5.

Hamilton then appealed the denial of the fraud motion under R.C. 4123.512 to the Hamilton

County Court of Common Pleas. Id.

Benton and the Bureau moved to dismiss for lack of subject matter jurisdiction, arguing

that Hamilton could not appeal under R.C. 4123.512. Id. That provision states that "[t]he

claimant or the employer may appeal an order of the industrial commission ... in any injury or

occupational disease case, other than a decision as to the extent of disability to the court of

common pleas." R.C. 4123.512(A). Benton and the Bureau argued that this provision is

construed narrowly and does not include the Commission's denial of an employer's fraud

allegations. The trial court agreed and granted the motions. Id.

Hamilton appealed to the First District, which reversed and remanded. The appeals court

held that a motion for fraud directly asks whether the injury occurred in the course of, or arose

out of, the claimant's employment. Id. at ¶ 16.

Benton and the Bureau filed a motion to certify a conflict between this decision and

decisions in other District Courts of Appeals, which the appeals court granted. In addition, the

Bureau filed a notice of appeal and memorandum in support of jurisdiction. "fhis Court accepted

the certified conflict and granted jurisdiction on December 31, 2008. Benton v. Hamilton County

Educ. Serv. Ctr. (2008), 120 Ohio St. 3d 1452, 2008-Ohio-1946.
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ARGUMENT

Administrator's Proposition of Law:

A court of common pleas lacks jurisdiction to hear appeal.s irnder R.C. 4123.512 once a
workers' compensation claimant's right to participate is established and has not been
appealed or discontinued

This Court's decisions establish that a court of common pleas lacks jurisdiction to hear

appeals under R.C. 4123.512 once a claimant's right to participate is established and has not

been appealed. The statutory underpinning of this precedent is the language of R.C. 4123.512

(formerly R.C. 4123.519). R.C. 4123.512(A) defines the jurisdiction of common pleas courts in

appeals from decisions of the Commission: "The claimant or the cmployer may appeal an order

of the industrial commission ... in any injury or occupational disease case, other than a decision

as to the extent of disability, to the court of conunon pleas." This Court has repeatedly

interpreted R.C. 4123.512 narrowly and has held that only challenges of one question are

appealable: "whether an employee's injury, disease, or death occurred in the course of and arising

out of his or her employment." Liposchak, 90 Ohio St. 3d at 279; see also Felty, 65 Ohio St. 3d at

238.

As explained below, allowing an employer to claim fraud and appeal under R.C. 4123.512

after a right to participate has been established on the original claim undermines both the letter and

the spirit of the statute.

A. A litigant seeking judicial review of an Industrial Commission order has a choice of
three causes of action, each strictly limited; if the litigant does not make the proper
choice, the reviewing court lacks subject matter jurisdiction.

This case concerns the most basic, and in many ways the most important, decision a

workers' compensation litigant must make: whether she can appeal an order of the Commission

to the common pleas court under R.C. 4123.512, or whether she must use some other mechanism

to challenge the order. In Felty, the Court recognized the three ways a litigant may challenge a
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Conunission ruling: (1) By directly appealing to the courts of common pleas under R.C.

4123.512; (2) by filing a mandamus petition under R.C. Chapter 2731; or (3) by filing an action

for declaratory judgment under R.C. Chapter 2721. 65 Ohio St. 3d at 240. The Court also made

clear that each mechanism is strictly limited, and "if the litigant ... does not make the proper

choice, the reviewing court will not have subject matter jurisdiction and the case must be

dismissed." Id.

Thus, in this case, because Hamilton's challenge to the Conunission's order is not

appealable under R.C. 4123.512, the court of common pleas has no jurisdiction to hear the case.

B. A court of common pleas has jurisdiction to revicw an Industrial Commission order
under R.C. 4123.512 only if the issue under review is the claimant's right to
participate.

The Court in Felty explained that the limited nature of appellate proceedings under R.C.

guarantees that the workers' compensation system will function largely outside of the courts. 65

Ohio St. 3d at 238. The purpose of the limit is partly to allow the Conimission to be

independent, without excessive interference by the courts, and partly to prevent courts of

common pleas from being overburdened by administrative appeals. "The courts simply cannot

review all the decisions of the commission if the commission is to be an effective and

independent agency." Id. In other words, "[u]nless a narrow reading of R.C. 4123.512 is

adhered to, almost every decision of the commission, major or minor, could eventually find its

way to the con-imon pleas court." Id. Thus, this Court l-ias consistently held that for the

Commission to remain effective, it must be free to make most of its decisions independent of the

court system.

The Industrial Comniission retains independence in two ways. First, R.C. 4123.512

prohibits a litigant from appealing an extent-of-disability issue. Second, this Court has

interpreted extent of disability to mean any question other than the initial right to participate:
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"T'he only right-to-participate question that is appealable is whether an employee's injury,

disease, or death occurred in the course of and arising out of his or her employment." Liposchak,

90 Ohio St. 3d at 279-80. Thus, under Liposchak, any question arising after the original right to

participate has been established is considered an extent-of-disability question and is not

appealable under R.C. 4123.512.

The Liposchak right-to-participate versus extent-of-disability dichotomy makes sense. By

its very nature, the right-to-participate question requires finality for the claimant, the employer,

the Bureau, and the Commission. The extent-of-disability question, by contrast, requires

flexibility on the part of these entities.

Only final decisions are appealable under R.C. 4123.512. See Felry, 65 Ohio St. 3d at 240

("[O]nly those dccisions that finalize the allowance or disallowance of a claim ... are

appealable."). And a right-to-participate decision is a final either/or determination that a court of

law is well-suited to review. Moreover, an R.C. 4123.512 appeal results in a de novo hearing,

with all the time and expense required of a trial on the merits. See Ward v. Kroger Co., 106

Ohio St. 3d 35, 2005-Ohio-3560, ¶ 7("[A]n R.C. 4123.512 appeal is a de novo determination of

fact and law. ...."). Thus, because of the resources expended, the use of R.C. 4123.512 should

bring with it some finality-and not simply be an intermediate step in an ongoing process.

Moreover, under R.C. 4123.512(A) an appeal must be brought within 60 days of the

Commission's final order. If the General Assembly wanted parties to litigate and re-litigate a

final right-to-participate decision, it would not have placed a statute of limitations on R.C.

4123.512 appeals.

On the other hand, most extent-of-disability questions are on-going and require flexibility

from all parties. After an injury, it might not initially be clear for what compensation the injured
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worker will be eligible. The injury might eventually heal completely, or the worker might

always carry some disability. Different injuries require different amounts of time to heal, and

complications from an injury might persist for years. In addition, a claimant's work situation

might change. And new or additional evidence of any of these issues might be discovered. All

of these factors require adjustments to the amount and type of a claimant's compensation, and all

of them require that the claimant or employer be able to challenge administratively a Bureau or

Commission decision.

For example, if a claimant applies for temporary total compensation ("TT") on the basis of

an allowed claim and is denied, the claimant may apply again once his circumstances have

changed, or once he can provide additional medical evidence. Likewise, if a claimant is awarded

TT, the employer niay challenge the allowance administratively, and may also later apply to have

the TT discontinued if circumstances change. Thus, disputes over extent of disability are fluid

and will change based on numerous factors, including the claimant's rehabilitation from the

injury, his employment circumstances, and the medical and other evidence available at the time.

The administrative setting is ideal for the flexibility required for extent-of-disability

determinations, because the agency experts can make adjustments as facts and circumstances

change. In addition, extent-of-disability questions, when they are challenged in court, are

usually challenged through an action for a writ of mandamus to the Court of Appeals for

Franklin County. Felry, 65 Ohio St. 3d at 237. Mandamus has no statute of limitations, and its

standard of review is deferential to the Commission's orders. The Tenth District Court of

Appeals has a streamlined system in which magistrates with expertise in this area initially handle

these cases, often with only paper hearings. See, e.g., State ex rel. Pierron v. Indus. Comm'n,

120 Ohio St. 3d 40, 2008-Ohio-5245. Indeed, a mandamus proceeding, unlike an R.C. 4123.512
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appeal, does not require a de novo hearing. Thus, the majority of extent-of-disability questions

are usually handled in a streamlined, deferential mamier by the courts, supporting the flexibility

necessary to decide these issues.

In short, administrative and judicial mechanisms are logically set up in the workers'

compensation system to support the different natures of right-to-participate and extent-of-

disability inquiries. As explained below, an allegation of fraud after a claimant's right to

participate has been decided fits n-iore logically into the extent-of-disability category than into

the right-to-participate category and therefore should not be appealable under R.C. 4123.512.

C. Revised Code 4123.512 appeals are limited to guarantee that the workers'
compensation system functions largely outside the courts, and that function is
undermined if an employer appeals after the right to participate is established.

Here, Hamilton wants to re-litigate the right-to-participate question by appealing the

Commission's refusal to discontinue Benton's claim on the basis of its fraud allegations. For at

least three reasons, Hamilton and similar employers should not be allowed to appeal the

Commission's refusal to discontinue a claim.

First, a request to discontinue a claim based on a later allegation of fraud fits more logically

into the category of an extent-of-disability question rather than as a right-to-participate question.

As explained above, the right-to-participate question is intended as a threshold; once it is

decided, all following decisions are extent-of-disability questions. See Liposchak, 90 Ohio St.

3d at 279-280 ("The only right-to-participate question that is appealable is whether an

employee's injury, disease, or death occurTed in the course of and arising out of his or her

employment."). Once an employee has established her right to participate, she has "cleared the

first hurdle, and then may attempt to establish his or her extent of disability." Id at 279. Here,

the threshold has already been met: Benton's claim was allowed. Hainilton did not challenge

the Commission's initial determination, and Hamilton's allegation of fraud is not based on any
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evidence that came to light after the original claim was allowed. The claimant, the Bureau, and

the Commission, as well as the employer, have taken numerous actions based on the finality of

the decision allowing Benton's claim. For example, the Bureau has paid Benton's medical

expenses, and Benton has relied on the Commission's determination that she is eligible to

receive workers' compensation. Because of these many already-taken actions, an allegation of

fraud after the threshold right-to-participate question has been decided is more logically handled

in the flexible extent-of-disability universe, rather than in the right-to-participate universe.

Second, as explained above, an R.C. 4123.512 appeal requires a full, de novo hearing on

the merits in the common pleas court-a disruptive and resource-intensive process. If Hamilton

is allowed to appeal here, any employer could use a request to discontinue a claim to abuse the

system. For example, an employer, after failing to appeal or losing an appeal of the original

allowance of a claim, could claim fraud or some other theory to discontinue or eliminate the

original claim. If one theory is unsuccessful, the employer could try another, getting yet another

chance to eliminate the claim. This would lead to many more employer appeals, as they would

not be limited to the original claim but would be able to try out any later theories that might

discredit the original claim. Moreover, if an employer may continually challenge the right-to-

participate determination, R.C. 4123.512's statute of limitations is meaningless.

Third, if the employer were allowed multiple appeals of the right-to-participate question, it

would undermine the sound policy reasons behind the narrow limits of R.C. 4123.152. A

claimant could never rely on a right-to-participate decision in seeking the various forms of

compensation open to her once her claim is allowed. The Commission and Bureau, as well as

the claimant, would be forced to re-litigate the initial claim each time the employer wants
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another bite at the apple. And the courts would expend resources again and again to decide the

same right-to-participate question.

Put simply, the important policies articulated in Felry are undermined if an employer is

allowed to appeal an order denying a request to discontinue a claim.

D. Sound reasons support the claimant's right to appeal the discontinuance of a claim,
while disallowing an employer the right to appeal the continuance of an injured
worker's claim.

The fact that R.C. 4123.512 allows a claimant to appeal a ruling that tenninates her right to

participate is consistent with the principles explained above. In State ex rel. Evans v. Industrial

Commission (1992), 64 Ohio St. 3d 236, the Court held that a claimant could appeal a

Commission decision permanently foreclosing him from receiving any further benefits. This

does not mean, however, that an employer niay also appeal a refusal to discontinue a claim. As

the Felty Court put it:

Once the right to participation for a specific condition is determined by the
commission, no subsequent rulings, except a ruling that tenninates the right to
participate, are appealable pursuant to R.C. 4123.51[2].

65 Ohio St. 3d at 240. Thus, either a claimant or an employer can appeal the initial order regarding

a claimant's right to participate, but, after that, the only order that may be appealed under R.C.

4123.512 is a ruling "terminating the right to participate." More recently, the Court reiterated the

principle, holding that only a claimant whose right to continue to participate in the fund has been

terminated may appeal under R.C. 4123.512(D). White v. Conrad, 102 Ohio St. 3d 125, 2004-

Ohio-2148, ¶¶ 12-14.

The Court has not directly addressed the exact question here: whether an employer may

appeal the Commission's refusal to tenninate a claini. And the intermediate appellate courts are

divided on the issue. The Fourth and Eleventh Districts have held that a Commission order

denying a disallowance due to fraud is not appealable. See Brown v. Thomas Asphalt Paving Co.
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(11th Dist.), 2001 Ohio App. Lexis 5659, 2001-Ohio-8720; Ilarper v. Adm'r, Bzir. of kVorker•s'

Comp. (11th Dist.), 1993 Ohio App. Lexis 6068; Schultz v. Adrn'r, Ohio Birr. of Workers' Comp.

(4th Dist.), 148 Ohio App. 3d 310, 2002-Ohio-3622. On the other hand, the First, Fifth, and

Tenth districts have held that a common pleas court has jurisdiction to hear a R.C. 4123.512

appeal in a decision regarding the continuation or termination of a claimant's right to participate

due to fraud. See Benton, 2008-Ohio-4272 at ¶ 18; Jones v. Massillon Bd. of Eda c. (5th Dist.),

1994 Ohio App. Lexis 2891; Moore v. Trinible (10th Dist.), 1993 Ohio App. Lexis 6204.

In Thomas v. Conrad (1998), 81 Ohio St. 3d 475, the Court addressed a slightly different

fact situation than this case presents. The claimant in Thomas was attacked by a dog after she

submitted a workers' compensation claim. The employer objected to her right to participate in

the system because, it said, her current complaints were caused by the intervening dog attack, not

her industrial injury. The Commission disagreed and continued Thomas's compensation. The

Court held that the Commission's decision not to discontinue participation was a question of

extent of disability, rather than right to participate.

The Court then commented on the Fifth and Tenth Districts' treatment of the issue here,

that is, where the employer alleges fraud:

Our opinion today does not change the reasoning of the courts of appeals in Moore v.

Trimble and in ,Iones v. Massillon Bd of Edn. The employers in Moore and Jones
questioned the claimants' right to continue to participate in the fund, alleging fraud
with regard to facts surrounding the respective claimant's initial claims. ... Here
[the employer] did not raise the issue of fraud or question [the employce's] original
claim.

Id. at 478-79. Thus, while conrmenting on and distinguishing the Fifth and Tenth Districts'

interpretations in dicta, the Court has not directly decided the precise issue presented here, where

an employer has appealed the Commission's order to continue paiticipation despite an allegation

of fraud by the claimant with regard to her initial claim.
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Nonetheless, Thomas's holding and reasoning applies here and supports the

Administrator's argument. In Thomas, the employer claimed that because it "framed its motion

in terms of terminating the right to participate," it could appeal under R.C. 4123.512 because,

"had the Industrial Commission granted the motion, [the employer] would have been able to

appeal." Id. at 477. The Court rejected this argument. Because the employee's right-to-

participate deteimination remained undisturbed, the Court treated the claim as an extent-of-

disability question. Id. at 478. The same reasoning applies here. Benton's initial right-to-

participate determination remains undisturbed regardless of how Hamilton frames its claim.

Thus, the Commission's refusal to terminate Benton's claim is an extent-of-disability issue.

Moreover, it is not unfair to employers to hold that a decision to continue participation, as

opposed to a decision to terminate it, is not appealable under R.C. 4123.512. Cf Thomas, 81

Ohio St. 3d at 479 (rejecting equal protection argument because "both the employer and

employee have the right to appeal when they are negatively affected"). First, an appeal under

R.C. 4123.512, as explained above, involves a de novo hearing, in which the claimant always

has the burden of proof, even when the claimant has prevailed administratively and the employer

has filed the appeal. Thus, allowing an appeal from a continuance of a claim would give the

employer a powerful and disruptive weapon against a claimant, when the employee's claim has

already been allowed. The claimant should not have the burden of proving again and again that

her claim should be allowed. Second, the employer is not precluded from further actions

challenging the claim; the employer can file an action in mandamus or re-apply for a

discontinuance of the claim using additional evidence or an alteinative theory. Finally, this

interpretation accords with the general statutory mandate to "liberally construe" the workers'

compensation laws "in favor of employees." R.C. 4123.95.
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In short, there are sound reasons to treat differently an order discontinuing an injured

worker's claim, which this Court has held appealable, and an order continuing a claim, which

this Court should not hold appealable.

CONCLUSION

For the above reasons, the Administrator respectfully asks the Court to overrule the court

below.
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121 West Ninth Street
Cincinnati, OH 45202

Counsel for Defendant-Appellant,
Hamilton County Educational Service
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NOTICE OF CERTIFIED CONFLICT

The Defendant-Appellant, Administrator of the Bureau of Workers' Compensation

(Administrator) hereby notifies the Court, pursuant to S. Ct. Rule IV, that the First District Court

of Appeals has certified a conflict. See Journal Entry September 18, 2008, in Benton v. Harnilton

County Educational Service Center, Appeal No. C-070223 (Ex. 1). The First District certified a

conflict between its initial decision (Ex. 2) together with decisions froni the Tenth and Fifth

district courts of appeals, atzd decisions in the Eleventh and Fourth districts. The certified issue

is:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.
4123.5t2?

Entry of September 18, 2008, Ex. 1. The decisions specifically found in conflict are:

The case at issue here, Benton v. Hamilton Cotinry Educational Service Center, Appeal No.

C-070223 (Ex. 2), as well as Jones v. Massillon Bd of Educ., 1994 Ohio App. LEXIS 2891 (June

13, 1994), Stark App. No. 94CA0018, unreported (Ex. 3), and Moore v. Trimble, 1993 Ohio

App. LEXIS 6204 (Dec. 21, 1993), Franklin App. No. 93APE08-1084, unreported (Ex. 4), all of

which found such a decision appealable under 4123.512; and

Broivn v. 7'homas Asphalt Paving Co., l Ith District No. 2000-P-0098, 200 1 -Ohio-8720

(Ex. 5); and Harper v. Adm'r, Bur, of Workers' Comp., 1993 Ohio App. LEXIS 6068 (Dee. 17,

1993), l Ith District No. 93-T-4863, unreported (Ex. 6); Schultz v. Adrn'r, Ohio Bur, of Workers'

Comp., 148 Ohio App.3d 310, 2002-Oliio-3622 (Ex. 7), all of which found such a decision not

appealable.

Appellant has also filed a discretionary appeal in this case. The Entry certifying the

conflict, as well as copies of all cited conflict cases, are appended.
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Administrator, Bureau of Workers'
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I certify that a copy of the foregoing Defendant Administrator's Notice of Certified

Conflict was served by U.S. mail this 36ay of October, 2008 upon the following

counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202

David J. Lampe, Esq.
Ennis, Roberts & Fischer Co., LPA

121 West Ninth Street
Cincinnati, OH 45202
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IN 11IE COURT OF APPEALS

FIRST APPELLATE DI$'f RICT OF OHIO

HAMILTON COUNTY, OHIO

PIAZONIA BENTON, APPEAL NO. C-07o223

vs.

AppeTlee,

HAMILTON COUNTY EDUCATION
SERVICE CENTER,

Appellant,

and

ADMINISTRATOR, BUREAU OF
WORRER^' COMPENSATfON,

Appellee,

ENTRY GRANTING MOTION I
CONFLITO CERTIFY CT ^ D80223932

This cause came on to be considered upon the separate motions of the appelloes to

certify a confllct, and upon the roemorandum in opposition.

The Court finds that the motion to certify ie well taken and is granted.

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas

v. Conrad (Feb.14, 1997) Second District Nos. 15873 and r5898, and Brown v. nomos

Asphait Paving Cb., Eloventh Digtrict, No. z000-P-o098, 2001-Ohie-8720

The certifled lssue Is as foHows:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jnrisdiction to make a finding of fraud is a tight to parlioipate issue under R.C.
4123.512?

To The Clerk:

Enter upon the Journal of the Court on SEP 18 738 per order of the Court.

Bys (Copies sent to all counsel)
ng Judge
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vs.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defenda nt-Appellant,

and

ADMINISTRATOR, OHIO BUREAU
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APPEALNO. C-070223
TRIAL NO. A,o609684 -

^^

DECISION.

PRESENTED TO THE CLERK
OF COURTS.FORfILfNG

AUG 2 2 2008

COURT OF, APPEALS

Civil Appeal From: Hamilton County Court of Common Pleas

,iudgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeal; August 22, 2008

Gregory W. Sellman, Sr., and Webey, Dickey, & Bellman; for Plaintiff-Appellee,
• ^ f .

Dauid Lampe and Ennis Roberfs & FYscher, G.PA., for Defendant-Appellant,

Marc Dann, Attorney General of Ohio, and Jarnes .Carroll, Assistant Attorney.
General, for Defendant-Appellee. '

Please note: This case has been i•emoved from the accelerated caleadar.
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OHIO FIRST DIS'1'ttICT COURT OF APPEALS

SuNDSRmrnxtv, Judge.

(¶]) Defendant-appellant Hamilton County Educational Setvice Center

("HCESC") appeals from the trial court's entry dismissing its administrative appeal

pursuant to R.C. 4123.512 for lack of subject-matter jurisdiction.

{¶Z} HCESC's appeal to the common pleas court stemmed from injuries

plaintiff-appellee Dia2onia. Benton sustained on March 19, 2003, in a motor Jehicle

accident. On February 18, 2005, Benton fil'ed an application for workers'

compensation benefits in which she claimed that:her injuries had occurred in the

scope' of her employment with I-ICGSC. On Marclt 9, 2oo5, Benton's workers'

compensation claim was allowed for neck sprain, lumbar sprain, and a contusion to

her left elbow. HCESC received the order, but did not appeal.t}ie allowance of

Beriton's claim.

{113} On April 27, 2oo5; Benton filed a C-86 motion requesting that her

workers' compensation claim be amended to allox' the additional condipons of

radiculopathy and a herniated disc at h5-St. HCESC elected to have Benton undergo

an independent medical examination by Dr. Roger Meyer, who determined that

Benton's other condidons were causally related to her original industrial injury. As a

result, both a district hearing officer ("DHO") attd a staff hearing officer ("SHO")

allowed Benton's workers' compensation claim for these additional coriditions.
: . •^ ;

(14) ' HCESC did not appeal the SHO's'allowanec of these additional
: .

conditions, Instead, on February 3, 2oo6, it filed a C-86 motion requesting that the

Industrial Commission exercise continuing jurisdiction,over_ Benton's claim under

R.C. 4123•52 and make a finding that Benton had committed fraud by filing a claim

2
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for workers' compensation benefits for injuries that had not occurred in the course or

scope of her employment with HCESC. HCESC sought an order from the Industrial

Commission terminating Benton's right to continued participation: in. the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfully paid to Benton,

{t5} A 1?140 denied HCESC's motion. A SHO. affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented her account of the March 2003

accident. The Industrial Commission declined to hear HCESC's appeal. HCESC then

filed a titttely notice of appeal with the common'pleas court pursuant to R.C.

4123.512(A). Benton filed a cornplaint as statutorily required. She then moved to

dismiss HCESC's appeal on the basisthat the trial court lacked subject-matter

jurisdiction. The trial court granted Benton's motion to dismiss: This appeal

followed, .

{^6} In its sole assignment of error, HCESC argttes the trial court erred in

dismissirig its appeal from the Industrial Commission for lack of subject-matter

jurisdiction. . .

A7} R.C. 4123,5t2(A) provides that a"claimaint' *.' may appeal an order

of the industrial commission made under division (E):,of section 4123.511 of the

Revised Code in an injury or occupational disease.'case,;other than a decision as to

the extent of disability to the conrt of common pleas of th'e county in.which the injury

was-inflicted *••," 1'he Ohio 5itpreme Court has iriterpreted R.C. 4123.512 narrowly

to allow claimants and employers to appeal only those Industrial Commission orders

that involve.a claimant's right td participate or••to continue to participate in the

3
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workers' compensation fund., The supreme court has further held that the only

right-to-participate question that is subject to judicial review is "whether an

employee's injury, disease, or death occurred in the course of and atising out of his or

her employment."2 Detcrminations as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas court and must be challenged in

an action for mandam is 3 ,

(Q8} HCESC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, hecause it had alleged that Benton had committed fraud

and had directly sought the termination of her right to continue patticipating in the

workers' compensation fund. Benton and the Administrator argue, oh the 6ther

hand, that the Industrial Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside thejurisdiction of the common pleas court.

{¶9} Although.this court has not speci&cally addressed this issue, we

recognize that there is a split of authority among appellate, districts regarding

whether an employer's allegation of fraud is appealable under R.C. 4123.512.

HCESC relies on cases from the Fifth and Tenth Appellate Districts that hold that

such issues arc appealable, while Benton and ttle Administrator, rely primarily upon

I YYhite u. Conrad, 3o2 Ohio St.3d 125, 2004-Ohio-2148, 867 N,E.2d 327, at 110-13, citing Fetty u.
AT&T Technologies, Inc. (1992), 6,5 Ohio St,3d 234, 239, 662 N,E.2d 114t; see, also, Lawson u.
Robert Lee Brown, Inc. (Mar, 2 o,1998), 1st Dist. Nos, G97o1o9 and G97o 132.
a State ex. ret. Liposchuk u. Indus. Comm., go Ohio St.3d 276, 279, 2ooo-0hio-73, 737 N.E.2d
519; fettg, supra, at paragraph two ofthe syUabus; Afrates u. Lorain (1992), 63 Ohio St.3d 22,
584 N.E.2d rrryg, paragraph one of the syllabus; State ex re1. Euans u. Indus. Comm., 64 Ohio
St.3d 236,1992•Ohio-8,594 N,E.2d 6og.
a Id.; Thomas u. Conrad (1998), Bt Ohio St.3d 475, 477, 692 N.E.2d 2o5; Fe2ty, supra, at
paragraph two of the syllabus. I
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the reasoning in a Second Appeilate District case and an Eleventh ?.ppellate District

case, which hold tttat they are not.

{110} In Jones v, tl'lassillon Sd. of Edn., the Fifth Appellate District held.

that the court of common pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claimant's right to participate due to fraud

in establisliing the claim.4 In that case, the employer had certified an employee's

claim for a Icriee injury. Five months later, however, tlte employer moved to disaIIow

the claim on the basis of newly discovered evidence that the employee's knee injury

had not oecurred within the course and scope of his employment, but was ttctual]y

the result of a nonoccupational, recreational, sports injuty that he had sustained two.

years earlier. The Fifth Appellate District held that because the employer's motion

had sought to discontinue the employee's °right to participate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

{¶lI} In Moore v. Nnible, the Tenth Appellate District held that the

common pleas court had jurisdiction. to entertain an employer's appeal from the

denial of its C-86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had been i injured at home, lifting a

motorcycle, and not at the workplace.5 The court lie]dthat because the employer

had attempted to terminate the;employee's right to participate based upon the

employee's alleged fraud, the court had jurisdiction to entertain the employer's

appeal nnder R.C. 4123.519.

Q(June 13,1994), sth Dist, No: 94CA00iB.
a(Dec. 2t, 1993), ioth D1st. No. 93APEo8-to84.

5
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{Q12} In Thomas v, Conrad, the Second Appellate District rejected an

employer's argument that the trial court had erred in dismissing its appeal under

R.C, 4123.512 becau.se it concerned "whether [an employee] had a right to continue

participating in the workers' eompensation system in light of'intervening' dog attack

injuries she [had] sustained."6 Iri concluding that the employer's motion and the

Industrial Commission's ruling were not appealable because they had involved the

extent of the einployee's disability, the court analyzed and criticized the holdings of

the Fifth and Tenth Appellate Districts in Jones and Moore. The Second Appellate

District then certi8ed the case to the Qltio Supreme Court for review.

{113} Although llre Ohio Supreme Court ultimately affirmed the Secorid

Appellate Di'strict's decision in Thomas v. Conrad, it rejected the court's analysis of

Jones and Moore? The supreme court held that the employer in Thomas, unlike the

employers in Jones and Moore, had not raised the issue of fraud or questioned

Thomas's original claini for benefits 8 Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thoinas's allowed conditions."9 Thus,

the employer had only raised a question as to the extentof Thomas's disability,jo

{114} _ The supreme court• went onto state that 'its opinion did "not change
. .. . f ^ .i .

the reasoning of the courts of appeal in Moore U. mble and in Jones v. Massillon

Board of Educadon" because the "employers in Moore'and Jones [}tad] questioned

the claimant's right to continue to!participate in the fund, alleging fraud with regard

6(Feb, 14, j997), =nd Dist. Nos. 15873 and 15898.
7 81 Ohio St.3d 475, 692 N.E.2d 2o5.
8 id.at478-479,
QId.
t" Id.
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to the facts surrounding the respective claimants' initial claims. and "[had]

challenged each claimant's right to participate and tried to terminate that right,",,

(¶15} ln Brown v, Thomas Asphaft Paving Co„1= the Eleventh Appellate

District held, in a two-to-one decision, that the comrnon pleas court lacked subject-

matter jurisdiction under R.C. 4123.512 to entertain an employer's appeal on

allegations of fraud. The trial court had relied on language in T9iomas u. Conrad to

permit an employer's appeal and a subsequent trial on the issue of the employee's

fraud. . A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jones was merely dicta and Was thus not

binding.on it. 7'he majority then relied on a case it had earlier decided,-Harper V.

Administrator, Bureau of Workei•s' Compensation,13 to conclude that the common

pleas court lacked jurisdiction.

(¶16j ..After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuadcd that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the employers made a factuatly similar

argument to the one that HCESC makes here, th'at the claimant was not injured

within the course and scope of his employment) Fur[hermore, the Harper decision,
• :i

upon which the Eleventh Appellate. District relied in the Brown case, is factually

dist4ngutshable in that the empIoyer in Harper hnd argued that the empldyee had

committed fraud by failing to disclose an extant shoalder cortdition.

(1[171 While, we recognize that the sttpreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

+^ Id.
iith Dist. No, 2000-P-oo98, zool-Ohio-8720.

13 (Dec. ry, r993), ltth Dist. No. 93•T-4863.

7
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supports the conclusion that HCESC's motion for fraud directly questioned whether.

Benton's injury had occurred in the course of and had arisen'out of her:employment

with HCESC. As the Ohio Supreme Court stated in 'State ex: rcl. Liposcha.k V.

Indus. Comm., "whether ati employee's injury, disease, or death occurred in the

course of and arising out of his or her employment" is aright-to-participate issue

-that is appealable to the common pleas court.14

(j(18} Because HCESC's motion in this.case related directly to Benton's right

to continue participating in the workers' compensation fund for the injuries she had

sustained In the March tg, 2003, automobile accident, it was proper for T-ICESC to

have appealed the Industrial Commission's decision to the trial court under R.C.

4123.512. We, therefore, reverse the judgment of the trial court and remand this case

for further proceedings consistent with this decision and the 1aiv.

Judgment reversed and cause remanded.

HILDSBItANDT, P.J., and CtJNNINGSTAII7, 3., concur. ,

Please Note:

The court has recorded its own entry on the d<'1teof the release of this decision.

14 Liposchak, supra, at 279; see,.also, Felty, supra, at paiagraph hvo.of the syllabas; Afrates,
supra, at paragraph one of-the syllabus; State ex rel BLans, supra, at paragraph one of the
syllabus; see, also, State ex rel. Aorest v. Anchor Hocking Corrsumer Glass, toth Dist..No. o3AP-
19o, 2oo3-0hio-6oj7, at 96 (stating that "[i]n an appeal pursuent to R.C. 4123.512, the issues to
be addressed by the ttial courtwoald be those relating to the presence of a medical copdition and
whether or not it was a work-related injury").

8
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LEXSEE 1994 OHIO APP. LEXIS 2891

TERRY W. JONES, Plaintiff-Appellee Y. MASSILLON BOARD OF EDUCATION
WESLEY TRIMBLE, ADMINISTRATOR OHIO BUREAU OF WORKER'S

COMPENSATION AND INDUSTRIAL COMMISSION OF OHIO, Defendant-
Appellants

Case No. 94CA0018

COURT OF APPEALS OF OHIO, FfPPH APPELLATE DISTRICr, STARK
COUNTY

1994 Ohlo App. LEXIS 2891

June 13, 1994, Filed

NOTICE:

(+]] THE LEXIS PAGIIJATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISIJED VERSION.

PRIOR HISTORY: CHARACTER OF PROCEED-
ING: Administrative Appeal from the Stark County
Court of Common Plces, Case No. 1993CV00643

DISPOSITION: JUDGMENT: Reversed and Re-
manded.

COUNSEL: For Plaintiff-Appellee: GEOFFREY J.
SHAPIRO, 614 W. Superior Ave., ]st Fl., Cleveland,
OH 44113-1899.

For Defendant-Appellees: DAVID J. KOVACH, 615 W.
Superior Ave., 12th Fl., Cleveland, Oh 44113-1899.

For Defendant-Appellant: DEBORAH SESEK,
ROBERT C. MEYER, P.O. Box 1500, Akron, OH
44309,

JUDGES: Hon. W. Scott Gwin, P.J
Smart, 1., Hon. Sheila G. Farmer, J.

OPINION BY: W. SCOIT GW1N

OPINION

OPINION

Gwrn. P.J.

Hon. Irene B.

Massillon Board of Education (employer) appeals
from the judgment entered in the Stark County Court of
Common Pleas disinissing its R.C. § 4123.519 appeal of
a decision by the Industrial Commission of Ohio denying
employer'.s motion to disallow the Workers' Compensa-
tion claim oT Terry W. Jones (claimant). The Common
Pleas Court ruled that the lndustrial Commission's deci-
sion not to decertify claimant's right to participate in the
State Insurance Fund was not an appeal•able order under
R.C. ("2) § 4123.519. F..mployer assigns as error:

ASSIGNMENT OF ERROR NO. l

DEFENDANT-APPELLEES WES
TIt1MBLE, ADMINISTRATOR, AND
TIfiE INDUSTRIAL COMMISSION OF
OHIO LACK STANDING TO SEEK
DISMISSAL OF DEFENDANT-
APPELLANT'S APPEAL UNDER R.C.
4123.519.

ASSIGNMENT OF ERROR NO. 2

THE TRIAL COURT ERRED AS A
MATTER OF LAW BY DISMISSING
DEFF.NDANT-APPELLANT'S APPBAL.
FOR LACK OP JURISDICTION UN-
DER R. C. 4123. 519.

sustained an injury to his right knee in the urse of and

By Application for Payment of Compensation and
Medical Benefits filed with the Administrator of the Bu-
reau of Workers' Compensation, claimant alleged that he

lAd
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arising out of his employment as a custodinn for em-
ployer on July 22, 1991. Employer apparently certi6ed
the claim and claimant began to receive compensation
and other benefits from the State Insurance Fund.

On December 13, 1991, employer filed a motion
with Industrial Commission of Ohio seeking to decertify
and/or disallow the wilhin claim. Employer maintained
that it had newly discovercd evidence that established
claimant's alleged work injttry was actually the result of a
non-occupational recreational spotts injury occurring two
years prior to [13] the alleged etnployment injuty. Em-
ployer asserted that it "now rejects the claim based on
medical evidence which establishes the cause of injury
and disability to be outside the scope of employment."

The matter proceeded to the District Hearing Officer
of the Industrial Commission wherein the Hearing Offi-
cer found "insufficient evidence to warrant a decertifica-
tion of the instant claim." It was therefore ordered that

the claim remain allowed for "torn ligament, right knee"
with appropriate contpensation and benefits payable. The
Hearing Officer's decision was administratively upheld
by the Canton Regional Board of Review and the lndus-
trial Commission of Ohio.

As noted above, the common pleas court dismissed
employer's appeal of the Industrial Commission's deci-
sion on the basis that it was not appealable under R.C. §

4123.519.

I

Through its first assigninent, einployer maintains
Wes Trimble, Administrator of (he Bureau of Workers'

Compensation and the Industrial Commission of Ohio

lacked standing to seek-dismissal of its appeal pursuant

to R.C. § 4123.519. We find no merit in this claim. Em-
ployer itself named the two entities as party defendants
in the instant action and it cannot [•4] now ciaint that

they have no interest in this matter.

Accordingly, we overrule employer's first assigned
error.

Page 2

Through its second assignment, employer maintains
the common pleas court erred as a matter of law in dis-
missing its appeal for want of jurisdiction pursuant to
R.C. § 4123.519. We agree.

The Ohio Supreme Court has definitively hcld that
an industrial Commission's decision involving a claim-
ant's right to continue to participate in the State Insurance
Fund is appealable to the Common Pleas Court pursuant
to R.C. § 4123.519. Afrates v. Lorain (1992), 63 Ohio
St. 3d 22, 584 N.E.2d 1175, paragraph one of the sylla-
bus. See, also, Felty v. AT&T Technologies, Inc. (1992),
65 Ohio St. 3d 234, 602 NE.2d 1141. Setting aside se-
mantics, it is clear frotn ehe facts of this case that em-
ployer sought to discontinue claimant's right to partici-
pate in the State Insurance Fund. As such, the Industrial
Commission's decision involving the claimant's rigltt to
continue to participate in the fund is appealable under
RC.§ 4123.519.

Accordingly, we sustain employer's second assigned
error, reverse the judgment entered in the Stark County
Court of Common Pleas, Ohio, and remand [•5] this
cause to that court for funher proceedings according to
law.

By Gwin, P.J.,

Stnart, 1., and

Fanner, l., concur.

JUDGMENT BNIRY

For the reasons stated in the Memorandum-Opinion
on file, die judgment entered in the Stark County Court
of Common Pleas, Oltio, is reversed and this cause is
remanded to that court for further proceedings according
to law.

W. Scott Gwin

Irene Balogh Smart

Sheila G, Farmer

JUDGES

E1-15
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LEXSEE 1993 OHIO APP. LEXIS 6204

Kirby J. Moore, Appellee-Appellee, v. Wes Trimble, Administrator Bureau of
Workers' Compensation et al., Appellees-Appellees, Rusty's Towing Service, Inc.,

A ppellant-A ppella nt.

Na. 93APE0S-1084, (REGULAR CALENDAR)

COURT OF APPEALS OF OHIO, TENTIi APPELLATE DISTRICT, FRANKLIN
COUNTY

1993 Olrio App. LEXf.S 6204

December 21, 1993, Rendered

PR1OR FIISTORY: 1*11 APPEAL from the Frank-
lin County Court of Common Pleas. -

DISPOSITION: Judgment ajr?rmed.

"Whether the decision of February 26,
1993, which was never appealed was in
fact the final order of the Court of Com-
mon Pleas.

COUNSEL: Fullerton Law Offices, and DrvigAt L. Fulf-
ermn, for appellee-appellee Kirby J. Moore.

Lee Ffsher, Attonley General, and Dennis L. Ffuf.vader,
for appellees-appellees Wes 7'riinble, Adminisnator Bu-
reau of Workers' Compensation et al.

Ed Malek & Associares, Ethvin L. Mafek and 8ernard M.
F(oetker, for appellant-appellant Rusty's Towing Service,
I nc.

JUDGES: YOIJNG, PETREE, BOWMAN

OPINION BY: YOUNG

OPINION

OPINION

YOUNG, J.

This matter is before this court upon the appeal of
Rusty's Towing Service, Inc., appellant, from the July 9,
1993 entty of the Franklin County Court of Common
Pleas whiclt denied appellant's motion for relief from
judgment. Despite appellant's failure to provide this court
with assignments of error, as required by App.R. 12, we
will consider the "issues" set forth in appellant's brief as
follows:

"ISSUE NO. I

"ISSUE NO. 2

"V3hether the Rule 60(B) Motion filed
by the Assistant Attomey [•2] General
was properly filed and served,

"ISSUE NO. 3

"What is the effective date of the filing
of the Motion for Rule 60(8) Relief by (he
Assistant Attomey General.

"ISSUE NO. 4

"Whether a Motion for Relief Pursuant
to Ohio Rules of Civil Procedure Rule
60(B) is appropriate under the circum-
stances.

"ISSUE NO. 5

Court to hear the employer's appeal,"

"Whethor or not there was subject mat-
ter jurisdiction in the Franklin County
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The ttistory of this case is as follows: employce-claimant,
Kirby J. Moore, filed a claitn witlt the Industrial Com-
tnission of Ottio and his claitn was recognized for "ex-
truded fA-5 disc with paraparesis." 'fhe workers' coin-
pensation claim was allowed by tlte commisslou on
March 23, 1990, and findings were ntailed on April 4,
1990, Appellant-employer did not appeal the decision at
the time of the allowance of the claim. However, on Ati-
gust I, 1990, appellant filed a C-86 niotion, based upon
its alleged discovery that the employee had committed
fraud upon the Industrial Cotnmission and the appellant-
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the Industrial Commission (43) be
invoked pursuant ro R.C. 4/23.52. it further stated tttat
rhis tnotion was "based upon newly discovered evidence
that the claimant has admitted to a variety of people that
he was injured when he liRed his motorcycle at home."
Attached to the C-86 motion, was an affidavil of a co-
worker of the employee-claimant, whcrcin the affiant
stated that the employee-claimant had told him (the afTi-
ant) that he (the employee-claimant) had hurt his back by
lifting a inotorcycle.

I It is undisputed that appellant did not appeal
the original allowance to the district hearing oti'i-
cer, within the time allotted for appeal. However,
tttere is also nothing in the record to reflect that
appellee objected to the DHO's hearing of appel-
lant's C-86 motion, even though the time for ap-
peal bad passed. Appellant continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of the Industrial Comntission, and fmally to
the court of common pleas. Again, appellee failed
to raise the issue of the timeliness/untimeliness of
appellant's various appeals. Thus, appellee is
deemed to have waived this issue and will not be
heard for the first time, on appeal to this court.
See Shover v. Cordis (1991), 61 0hio St 3d 213,
574 N.E.2d 457. Furthermore, the Industrial
Commission has continuing jurisdiction pursuant
to R.C. 4123.52 and clearly could exercise that
jurisdiction in cases of fiaud, even if the 8•aud
was discovered after the time for appeal had
passed. See State ex ref. Kilgore v. Indus. Comm.
(1931), 123 Ohio St. 164, 174 A'. E. 345.

1"4] On January B, 1991, the dislrict hearing officer
heard the employer's C-86 motion and affiimed the al-
lowance. The district hearing officer ( DHO) stated that
t)tere was nothing presented that could not have been
discovered, and presented, earlier at the allowance hear-
ing on March 23, 1990. The district hearing officer's
findings were mailed on January 29, 1991. The em-
ployer-appellant then appealed the DHO's decision to the
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Columbus Regional Board of Review (CRI3R). The
CRBR held a hearing on June 4, 1991 and affirmed the
DHO's findiogs/order/decision. The CRBR's findings
were mailed on July 24, 199). The employer-appellant
then appealed to staff hearing officers of the Industrial
Commission. On July 6, 1992, the staff hearing officers
(SHO) affirtned the CRSR. Attached to the SHO deci-
sion was a notice stating that an appeal could be Filed in
the court of common pleas widtin sixty days, pursuant to
R.C. 4/23.519.

This court must first address appellant's fifth issue,
for the retnaining issues will be determined, in part, on
whether or not the court of contmon pleas had jnrisdic-
tion over this action. Appellee argues that appellant did
not have a right to appeal to the court of comnton pleas
['5] pursuant to R.C. 4123.519. We disagree and hold
that the appellant-employer's appeal to tlle court of
common pleas was proper and Ihe court of comtnon
pleas ftad subject matter jurisdiclion in this case. R.C.
4123.519 provides in pertinent part:

"(A) The claimant or the entployer may
appeal a decision of ihe indusrrial com-
mission or ofits sraJfhearing offocer made
pursuant to division (B)(6) of section
4121.35 of the Revised Code in any injury
or occupational disease case, other than a
decision as to the extent of disahility, to
the crnvt of common pleas of the county
in which the injury was infTicted •"' ."
(Gntphasis added.)

The Supreme Court of Ohio, in a scries of decisions, has
narrowly construed this statute to mean that one can only
appeal to the court of comtnon pleas if the decision of the
Industrial Commission, or its staff hearing officers, is
one that finalizes ihe allowance or disallowance of the
etnployee's claim. Afrate.s v. Lorain (1992), 63 Olrio
St.3d 22, 584 N.E.2d 1175; Stute ex rel. Evans v. Indus.
Comm. (1992), 64 Ohio S7.3d 236, 594 N.E.2d 609; and
Felry v. AT&T Technologies, Inc. (1992), 65 Ohio S1.3d
234, 602 NE.2d 1141. As stated [r6] by the court in
AJ:ares:

"The only decisions reviewable pursu-
ant to R.C. 4123.519 are those decisions
involving a ctaimant's right to parlicipate
or to continue to participate in the fund."
Id. at 26.

In Felry, the court again stated that only decisions reach-
ing an employee's right to participate were appealable
under R.C. 4123.519. The court further stated that:
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"Once thte right of participation for a
specific condition is determined by the
Industrial Commission, no subsequent rul-
ings, except a ruling that terrninates tite
right to participate, nre appealable pursu-
ant to R.C. 4123.519." !d at 234. (Ern-
phasis added.)

As stated before, appellant's C-86 niotion clearly re-
quested a vacation of the allowance based upon newly
discovered evidence that the claimant had been injured at
home, lifting a motorcycle, and not at the work place. In
addition, the employee-claimant's own complaint stated:

"The District Hearing Officers Order of
January 8, 1991 denied the employer's
motion Gled August I, 1990 (requesting
(hat the (ndustrial Comrnission assert con-
tinuing jurisdiction under Ohio Revised
Code 4123.52 and vacate rhe allowance
[w7] ojrhis clarrn) '•' ." Id. at para-
graph 5 of the complaint. (Emphasis
added.)

in its brief, appellee argues ttiat the court of common
pleas did not have jurisdiction to hear the instant action
because the appellant-employer's C-86 motion and sub-
sequent appeals did not involve thc employee-claimant's
right to participate or continue to participate in the work-
ers' compensation fund. Rather, appellee argues that ap-
pellanl-employer's action involved an appeal of the In-
dustrial Comntission's refusal to exercise its continuing
jurisdiction, and this is not an appealable order for pur-
poses of an appeal to the common pleas court pursuant to
R.C. 4123.519. ' However, a careful review of the record,
and the employee-claimant's own complaint, clearly
demonstrate that appellant was attempting to persuade
the Industrial Commission to vacate the allowance of the
claim. Thus, this action clearly involves ]he employce's
right to continue to participate, insofar as the appellant-
eniployer was attempting to tcrminate the cmployee's
right to participate, based upon tbe alieged fraud of the
employee-claitnant. Thus, appellant-employer's appeal to
the court of common pleas fell within the (18] purview
of R C. 4123.519 and the comt of comtnon pleas there-
fore had jurisdiction to hear the appellant-einployer's
appeal. Accordingly, appellant's 13flh issue must be an-
swered in tlte affirmative.

2 Other issues, such as the amount of the aver-
age weekly wage to be set, werc aiso considered
by the Industrial Commission.

Because this court has found that the appeal to the
court of common pleas was proper, we must next address
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the procedural aspects of this case in the court of com-
mon pleas. On October 26, 1992, the employce-ciaimant
filed a comptaint in the court of common pleas, alleging
that there were no appealable issues involved in the
SHO's order and therefore dte court of common pleas
lacked subject-matter jurisdiction. ' In att answer filed
November 6, 1992, the Attorney Geneml' admitted all of
the allegations contained in the employcr-claimant's
complaint, liowever, ns stated previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hear the appcllant-employcr's [•9] appeal.

3 This court notes that the employee-claitnmtt
did not file a motion for summary judgment nor
did the entployee-claimant Gle a inotion to dis-
ntiss.
4 The Attorney General represents the Adminis-
trator of the Bureau uf Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by the Attomey Gen-
eml on behalf of the Industrial Contmission, or
we may refer to actions taken by the Industrial
Commission itself.

On Noventber 6, 1992, appellant tiled a request for
admissions. Appellant never received any response from
ttte employee-claimant. On December 8, 1992, appellant-
employer answered the employee's complaintand denied
tttat the court lacked subject-matter jurisdiction. On De-
cember 28, 1992, appellant-employer filed a motion for
sumtnary judgment. Again, no response from either the
assistant Attorney General or the empioyee-claimant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motion for sumntary judgment.
In its decision, [• 10] the court notcd that the admissions
were deemed admitted as the employce-claimant had
never responded. The court also noted that there had
been no response frled to the appellant-employer's mo-
tion for summary judgment. An entry journalizing (his
decision was filed on February 26, 1993. On March 12,
1993, the Attomcy General filed a Civ.R. 60(B) motion
for relief, arguing that the couit of common pleas did not
have jurisdiction and therefore, relief frotn judgment
should be granted pursuant to Civ.R. 60(B)(5). The court
of common pleas agreed and granted the Atlorney Gen-
eral's motion for relief from judgment in a decision dated
April 29, 1993. It is cnicial to note that no entry journal-
lzing this decision was ever irled.

Issues two through four are interrelated and thus will
be addressed together. In its fourth issue, or assignment
of error, appellant-employer questions whether or not the
Attorney General's tnotion for relief from judgment was
appropriate.

Ohio case law clearly holds that a Civ.R. 60(B) mo-
tion may not be used as a substitute for a timely appeal.
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See Bosco v. Euclid (1974), 38 Ohlo App.2d 40, 311
N. E.2d 870; T'own & C'urmtry Drive-In Shopping Centers
Inc. v. Abraharn [*11] (1975), 46 Ohio App.2d 262, 348
N.E.2d 741; Brick Processors, Inc. v. Culbertson (1981),
2 Ohio App3d 478, 442 N.E.2d 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appeal can be used as the basis for a
Fed.R.Civ.P. 60(B) motion. See Standard Oil Co. of
California v. United States (1976), 429 U.S. 17, 97 S.Ct.
31, 50 L. Ed. 2d 21. The same is true in Ohio in that a
ntotion for relief from judgmcnt can not be used as a
substitute for appeal. See Coffey v. Bazell (1980), 64
Ohio St.2d 243, 416 N.E.2d 605. See, also, Whiteside,
Ohio Appellate Practiee, at section 1.09(C). Accordingly,
appellee's motion for relief frotti judgment was not ap-
propriate under the circumstances, as appellee should
have appealed the decision and entry which granted ap-
pellant-etnployer's motioo for summary judgment. Thus,
appellant's fourth issue must be answered in the negative.
As a result of our disposition of appellant's fourth issue,
this court need not address issues two and three as they
are rendered moot by our «eatment of issue four. See
App. R. 12.

However, the trial cotirt granted appellee's motion
for relief in a decision dated April 29, 1993. (* 121 This
decision was never journalized in an entry. On May 12,

1993, appellant filed a Civ.R. 60(B) motion seeking relief

from the April 29, 1993 decision which granted the At-

tomey General's Civ.R. 60(B) motion. On July 9, 1993,
the court dertied the einployer-appellant's motion and put

on an entry to that effect. It is from this entry that appel-
lant appealed to this court. We would initially note that

appellant's Civ.R. 60(B) motion should be treated as a
motion for reconsidcration. This is because appellee's

Civ.R. 60(8) motion, which was granted in a decision on
April 29, 1993, was never journalized in an entry. With-
out an entry, there is no final judgment. It is axiomatic
that appellant cannot file a Civ.R. 60(8) motion asking
for relief firom a judgment that simply does not exist. As
stated by Judge Whiteside, in his treat3se on Ohio Appel-
late Practice, at section 2.02:

"For purposes of the Civil Rules, the
term 'judgment' also means the decree as
well as any order from which an appeal
lies. The rule does not define what consti-
tutes a judgment or decree, although a
judgment traditionally and customarily
means finat entry determining the rights
of the parties from a law [* L3] suit, and a
decree is the equivalent in equity to a
judgment at law. A judgtnent must admit
any recital of pleadings, reports of refe-
rees, and record of prior proceedings, and
becomes effective tvhen signed by ihe

judge and entered by the clerk" (Empha-
sis added.) (Footnotes oinitted.)
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Thus, appellant-employer's motion for relief can only be
construed as a motion for reconsideration, and the court's
denial of appellant's motion is therefore inter{ocutory in
nattue and is not a fmaijudgment from wltich an appeal
will lie, RC. 2501.02 provides that the courts of appeal
have jurisdiction:

"Upon an appeal upon questions of law
to review, affrm, modify, set aside, or re-
verse judgments or final orders of courts
of record inferior to lhe court of appeals
within the district (@mphasis
added.)

Accordingly, appellant's appeal is not properly before
this court as no final appealable order exists.

This brings us to appellant-employer's first issue,
that is, whether or not the entry of February 26, 1993,
granting summary judgment to appellant, was, in fact,
the final order of the court of common pleas. We hold
that this entry does constimte the final order 11141 of the
court of common pleas. The entry of February 26, 1993,
granting summary judgment, was never appealed.
Rather, a Civ.R. 60(B) motion was filed by the Attomey
General. As discussed earlier, a Civ.R. 60(B) motion may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supro; Brick Processors, supra. In
addition, the court of common pleas erred in its holding
that it did not have subject-matterjurisdiclion. The court
of common pleas had jurisdiction to grant or deny appel-
lant's motion for summary judgment. It granted summary
judgment and its decision was properly journalized as an
entry.

Accordingly, this court linds that the court of com-
mon pleas erred in granting the Attomey General's Ctv. R.
60(B) motion based upon its mistaken belief that it
lacked subject-matterjurisdiction; that this decision was
never journalized, so therefore, appellant's Civ.R. 60(B)
motion was truly a motion for reconsideration; a motion
for reconsideration is interlocutory in nature and is not a
final appealable order which may be appealed to this
court; and the order granting sumrnary judgment still
stands as a valid judgment.'

5 Now that the time for appeal has elapsed, ap-
pellee may properly move for Civ.R. 60(B) relief,
but mast comply with the mandates of GTE
Autonratic Electric v. ARC Industrfes (1976), 47
Ohio St.2d /46, 351 N.E.2d 113.
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[*15] Based on the foregoing, we dismiss appel-
lant's appeal for lack of a flnal appealable order, and the
judgment of the Franklin County Court of Common
Pleas awarding summaryjudgment in favor oftlte appel-
lant-employer is affirmed.

Judgment afl-trtned

PETREE, J., concnrs.

BOWMAN, J., tlissents.

DISSENT BY: BOWMAN

DISSEN'I'
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BOWMAN, J., dissenting.

Being unable to agree with the majority, I must re-
spectfu(ly dissent. Pursuant to R.C. 2505.02, this court
only has jtirisdiction to review final orders. I agree with
the majority's eonclusion that the order which appellant
is attempting to appeal, the decision of the trial court
overruling appellant's motion for relief from judgment
pursuant to CN.R. 60(B), is not a tinal appealable order.
Inasmuch as the order, which is the subject of the appeal,
is not a final appealable order, this court has no jurisdic-
tion to address the issucs raised in the appeal and the
appeal tnust be dismissed. Any other discussion in the
opinion is at best dicta.
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and dissenting opinion.

OPINION BY: ROBERI' A. NADER

OPINION

NADER, J.

Appellants, Theresa A. Brown ("Brown") and Ad-
ministrator, Bureau of Workers' Compensation ("BWC")
appeal from the judgmerft of the Portage County Court of
Cotnmon Pleas terminating Brown's right to participate
in the workers' compensation system.

On November 12, 1990, Brown filed an application
for workers' compensation benefits wherein she stated

that, on November 2, 1990, while working as a flag per-
son for appellee, Thomas Asphalt Paving Co. ("Thomas
Asphalt"), she was struck by a car and sustained physical
[•2] injuries. Appellee certified appellant's claim and the
Industrial Commission of Ohio ("Indusuial Contmis-
sion") pennitted Brown's claint for contusions to her left
and right legs, contusion to her chest area, and chondro-
rnalacia of the left platella; appellee did not appeal from
the ftndings and orders of the Industrial Commission.

On July 23, 1993, appellee filed a motion with the
Industrial Commission alleging fraud and seekirtg lo
disallow Brown's claim. The Industrial Commission con-
strued appellee's motiort as a request for relief and to
exercise its continuing jurisdiction, pursuant to R.C.
4123.52. After a hearing, a district hearing officer found:
"that the Employer [had] presented insufficient evidence
to make a finding of fraud and disallowed this claim" and
denied appellee's motion. On appeal, a staff hearing offi-
cer affirmed the district hearing oflicers order. Appellee

again appealed, but the Industrial Commission refused
his appeal on September 7, 1995.

Subsequently, Thomas Asphalt filed a notice of ap-
peal in the court of common pleas. ' Pursuant to R.C.
4121. 512(D), Brown filed a complaint asserting her right
to participate [y3] in the workers' compensation fund
and setting forth the facts supporting her position. Appel-
lee filed an answer and asserted the affirmative defense
of fraud. On January 12, 2000, Brown filed a motion to
dismiss, pursuant to Civ.R, 12(8)(7), alleging that tlie
court of common pleas did not have jurisdiction to hear
the matter. Brown filed a motion to clarify the issues and
moved the court to impose the burden of proving the
elements of fraud upon appellee. T'he court denied
Brown's motions. i;
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I While it is not disputed that Thomas Asphalt
cornmenced an appeal in the court of contmon
pleas, Thomas Asphalt's noticc of appeal is not
contained in the 61e. The record begins with the
complaint filed by Brown in the Portage County
Court of Common Pleas. Additionally, the record
contains the decisions of the Industrial Commis-
sion, but does not include the motions of the par-
ties or a tmnscript of the bearings.

On 7uly 28, 2000, the BWC also tiled a motion to
disntiss, arguittg that the lower court lacked jurisdiction.
On August 8, 2000, the [*4] trial court overruled boUt

motions to dismiss, relying on Thomas v. Conrad (1998),

81 Ohio St. 3d 475, 692 N.E.2d 205. A jury trial conr-

menced on August 8, 2000. Prior to beginning her case
in ettief, Brown moved for a directed verdict, arguing
that appellee had not carried its burden. Her motion was
overruled. At the close of Brown's case, she moved for a

directed verdict and appellee moved for a directed ver-
dict as to Brown's claims for injuries to her chest. The
court overruled Brown's motion, but granted appellee's

motion. After the parties ltad rested, Brown and the
BWC tnoved for a directed verdict, arguing that appellee
had not proven the elentcnis of fraud. Despite finding
that appellee had not established the elements of fraud,
the court denied appellant's motion for a directed verdict.

The jury retunted a verdict against Brown, ftnding
that she was not entitled to participate in the workers'
coinpensation fund for injuries sustained on November 2,
1990. From this judgrnent, appellant presents the follow-
ing assignment of error:

"[t.] The trial court erred ivhen it overruled appel-
lant's motions to distniss for lack of subject matter juris-
diction pursuant to R.C. 4123.512.

[*5] "[2.] If the trial court had jurisdiction to hear
the employer's appeal, the trial court erred when it placed
the burden or proof and the burden of going forward on

the injured worker."

In support of their first assignment of error, appel-
lants argue that the decision of the lndustrial Comtnis-
sion did not terminate Brown's right to participate in ttte
workers' compensation fund, and thus, was uot appeal-
able to the trial court Felty v. AT&77,schnologies, Inc.,
65 Ohio St 3d 234, 602 N.E.2d 1141, pat'agraplt two of
the syllabus. Instead, they contend that the appropriate
remedy is an action in mandamus. In response, appellee
contends that the controlling law is set forth in Thomas v.
Conrad, supra, wherein the Supreme Court of Ohio ex-
plained that the trial court has subject matter jurisdiction
when an employer questions the claimant's right to con-
tinue to participate by alleging fraud surrounding the
clairnant's initial application. The crux of this appeal
concems which decisions of the Industrial Commission
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inay be appealed to the court of common pleas pursuant
to R.C. 4123.512. ludicial review of Industrial Commis-
sion rulings [*6] may be sought in three ways: by direct
appeal, by ftling a mandamus petition, or by an action for
declaratory judgment, pursunnt to R.C. 2721. Felty, 65
Ohio St. 3d at 237. "Which procedural mechanism a liti-
gant may choose depends entirely on the nature of the
decision issued by the comrnission. Each of the three
avenues is strictly lintited; if the litigant seekiog judicial
review does not make the proper choice, the reviewing
court will not have subject ntatter jurisdiction and the
case must be distnissed." Id

While direct appeal may be taken to the court of
common pleas where, as in the instant case, the Industrial
Cotnnission refases to hear an appeal, the trial court's
jurisdiction in workers' compensation matters is limited.
See R.C. 4123.512(A). "Under R.C. 4123.512, claimants
and employers can appeal Industrial Commission orders
to a common pleas court only when the order grants or
denies the claimant's right to participate." State ex re.

Liposchak et at. v. Industrial Commi.rsion of Ohio
(2000), 90 Ohio St. 3d 276, 278-279, 737 N.E.2d 519.
The Supreme Court of Ohio has cunsistently taken [*7]
a narrow approach in interpreting R.C. 4123.512, for-
merly-R.C. 4123.519. See, e.g., Felry, supra, at para-
graph two of the syllabus (holding that "once the right of
participation for a speci8c condition is detertnined by the
Industrial Commission, rto subsequent rulings, except a
ruling that terminates the right to participate, are appeal-
able *".")

This court has previously taken a similar view in
Harper v. Administrator, Biireau of Workers' Campensa-
tion 1993Ohio App. LEX1S 6068 (Dec. 17, 1993), Trum-
bull App. No. 93-T-4863, unreported, wherein we held
that the court of appeats did not have subject matter ju-
rlsdiction to hear an appeal of tlte commission's refusal to

vacate its previous order which did not relate to (he right
to participate in the Workers' Compensation Fund. We
are not persuaded by appellee's argument that Thomas,
supra, is controlling.

In Thomas, supra, the Supreme Court of Ohio ex-
plained that "its opinion did not change the reasoning in
Moore v. Trimble 1993 O/tio App. LEXIS 6204 (Dec. 21,
1993), Franklin App. No. 93APE08-1084, unreported,
[*8] and.lones v. Mas.rillon Iid. ojEdn., 1994 Ohio App.
LEXIS 2891(June 13, 1994), Stark App. No. 94CA0018,
unreported in wltich the "employers *** questioned the
claimants' right to continue to participate in the fund,
alleging fraud with regard to facts surrounding the re-
spective claimants' initial claims." Thomas, 81 Ohio St.
3d ar 478-479. Hnwever, the court's explanation was
dicta and, thus, not binding. Therefore we conclude that
Harper is controlling in the instant case; the court of
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common pleas lacked subject matter jurisdiction. Appel-
lant's first assigninent of error has inerit.

While our conclusion as to appellant's assignment of
error renders her second assignment moot, we note that
the court enoneously placed the burdcn of proof on
Brown. On appeal to the Common Pleas Court from an
order of the Industrial Commission under R.C. 4123.512,
"it must be presumed that the issue decided advcrsely
*** is the only issue before the court." Brcnnan v. Young
(1996), 6 Ohio App. 2d 175, 217 N.E.2d 247. '1'Ittis, the
scope of appellee's appeal would have been limited to the
ultimate issue decided adversely by the Indusnial Com-
mission: [*9] whether the appellee had sufficiently
proven the elements of fraud.

Pursuant to the decisions in Fefry, supra aitd Ilarper,

supra. 1993 Ohio App. LEXIS 6068 once the Industrial
Comtnission ruleti that there was no fraud, the court of

comnion pleas lacked jurisdiction to review the commis-
sion's ruling. Appcllant had threc options regarding judi-
cial review of the industrial commission's decision: "by
direct appeal to Ihe courts of common pleas tinder R.C.
[4123.512], by filing a mandamus petition in the Ohio
Supreine Court or in the Franklin County Court of Ap-
peals, or by an action for declaratory judgment pursuant
to R.C. Chapter 2721." Felry, supra, at 237. Revicw of
the record reveals that in the instant case appellant did
not make the proper choice. Thus, the Lake County
Court of Common Pleas did not have subject matter ju-
risdiction and the case should have becn dismissed.

Fraud is an affirinative defense upon which the de-
fendant has the burden of proof, pursuant to C'iv.R. 8(CJ.

An administrative linding of fraud will be made only if

the prima facie elentents of the civil tort of fraud are

established, as set forth in Burr v. Board of Cot<nty

Comm'r.s ofStark Counry (1986), 23 Ohio Sr. 3d 69, 491

N E. 2d 1101, [* 10] paragraph two of the syllabus. Since
appellee had the but'den of proving fraud to the Industrial
Cotnmission, it follows that at a de novo trial in the court
of comtnon pleas putsuant to R.C. 4123.512, appellee
also llad the burden of proving fraud.

„ Based on the foregoing analysis, the court of com-
tnon pleas lacked subject matter jurisdiction and its
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judgntent must be reversed and judgtnent entered for
appellant.

JUDGE ROBERT A. NADER

O'NE[LL, P.1., concurs,

GRENDELL, J., concurs in parl and dissents in part
with concurring and dissenting opinion.

CONCUR BY: DIANE V. GRENDELL ( In Part)

DISSENT BY: DIANE V. GRF,NDELI, (In Part)

DISSENT

CONCURRING/DTSSENTING OPINION

GRENDELL, J.

I concur in the majority's reversal of the lower
court's decision in this case because I agree, with respect
to appellants' second assignment of error, that the trial
court erred when it placed the burden of proof on appel-
lant Brown.

However, I do not agree with the majority's ruling
on appellants' first assignment of enror. The lower court
did have subject matter jurisdiction in this case. 7homas
v. Conrad (1998), 81 Ohio Si. 3d 475, 692 N.E.2d 205;
[' I I] Moore v. Trlmbfe (Dec. 21, 1993), Frattklin App.
No. 93APE08-1084 unreported, 1993 Ohio App. LEXIS
6204; Jones v. Massifion Bd. of Edn. (June 14, 1994),
Stark App. No. 94 CA0018, /994 Ohio App. LEXIS 2891.
I believe dtat the reasoning of the'renth Appellate Dis-
trict in Moore and the Fifth Appellate District In Jones is
more persuasive than our holding in Harper v. Adminis-
trator, Bureau of Workers' Compensation (Dec. 17,
1993), Trumbull App. No. 93-T-4863, unreported, 1993
Ohio App. LBXIS 6068,

While appellants' first assignment of error is witltout
merit, I concur in the reversal of the lower court's ruling
on the basis of appellan.ts' second assignment of error.
This matter should be remanded to the trial court for fur-
ther proceedings, applying the proper burden of proof
standards,

JUDGE DIANE V. GRENDELL
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OPINION

OPINION

PORD, P.J.

This accelerated calendar appeal has been submitted
on the briefs of the parties.

The instant appeal arises out of the Trumbtdl County
Common Pleas Court. Appellants, Administrator, Bureau

of Workers' Cotnpensation, and The Industrial Cotnmis-
sion of Ohio, appeal from the denial of their motion to
vacate the trial court's order for lack of subject matter
jurisdiction.

Appellee, Wayne Harper, contracted occupational
diseases described as flexor ["2] tenosyttovitis of the left
ring and middle fingers, and left carpal tunnel syndrome.
These claims were allowed and never appealed. Mr.
Harper thereafter applied to participate for the additional
condition of left shoulder impingemettt syndrome. The
district hearing officer granted him the right to partici-
pate for this condition, which decision ttte regional board
affirmed. In an Gctober 5, 1987 order, the Industrial
Commission refused appellee-employers, C;eneral Mo-
tors Corporation (GM), appeal of this award. GM did not
appeal this award beyond the adnrinistrative level to the
court of common pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was found to be
permanent as of October 22, 1988. The regional board
affirmed this order on August 9, 1989.

On October 17, 1989, pursuant to R.C. 4123.52, GM
filed a motion with the Industrial Commission requesting
that it set aside entirely the allowed shoulder claim. Ap-
parently, GM had obtained new evidence from one of
Mr. Harper's former physicians indicating that at the time
Mr. Harper's claim was allowed, GM had relied upon
misrepresentations regarding an undisclosed preexisting
shoulder condition. ["3] GM thus requested the com-
mission to vacate its award of compensation on the basis
that the commission ltas inherent power, through con-
tlnuing jurisdiction under R.C. 4123.52, to vacate its
prior orders upon the ground of fraud in their procure-
tnent.

EXHIBITEXHIBIT 6 I
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After a hearing on July 3, 1990, the deputies of the
comtnission denied GM's C-86 motion to vacate because
GM had Failed to prove the existence of any actual intent
to commit fraud on the part of Mr. Harper, and because
the issue of preexistence was argued at the district hear-
ing.

It is this order of the commission denying GM's re-
quest to set aside the allowance of Mr. Harper's shoulder
claim that GM appcalcd lo the Trumbull County Court of
Common Pleus on October 9, 1990.

Even though GM had been informed that Mr. Iiarper
could not be located to inform him of his scheduled
deposition, GM chose to proceed, and filed a motion
requesting an order that Mr. Harper be denied the right to
participate in [he Workers' Compensation Fund because
of his failure to attend a deposition and answer interroga-

tories.

On February 27, 1992, the court granted GM's mo-
tion for judgment and sanctions, and decided that Mr.
Harper did not have the right to participate ('4] for left
shoulder impingement syndrome for failure to prosecute
his claim. Both the bureau and the cornmission alleged
that they never received copies of this entry.

On March 20, 1992, unaware that the court had

granted GM's motion for judgment and sanctions, Mr.
Harper's counsel drafled an entry dismissing the tnatter
without prejudice, which the court signed on March 23,
1992. However, on April 22, 1992, the court ruled the
entry stricken "as having bcen improvidently enlcred as
it is moot" in light of the February 27, 1992 entry, which

denied Mr. Harper the right to participate.

On Junc 30, 1992, appellants filed a motion lo va-
cate the February 27, 1992 entry for the reason that the
court lacked subject matter jurisdiction, and that the en-
try had never been seived on appellants. On March 10,
1993, the trial court denied appellants' motion and or-
dered that since Crv.R, 58 was not complicd wifh, the
appeal period would commence upon service of the en-
try. Appellants filed a notice of appeal on April 9, 1993.

"I. The cotninon pleas court Iacked sub-
ject inatter jurisdiction to hear the etn-
ployer's appeal froin a commission order
refusing to set aside a final order that had
previously ['5] allowed claimant Wayne
Harper to participate in the workers' com-
pensation fund for an injury to his left
shoulder, because lhe order which the
employer appealed to court was not ap-
pealable pursuant to R. C. 4123.519."
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In their sole assigntnent of error, appellants assert
that the trial court did not Itave subject tnatter jurisdiction
to hear GM's appeal from the order of the Commission
refusing to set aside its earlier decision allowing Mr.
Harper to participate in the Worker's Compensation
Fund They therefore contend that the appropriate rem-
edy is a mandamus action. Appellees, however maintain
that the order appealed from involved Mr. Harper's right
to participate in the Worker's Compensation Fund, and
is, therefore, appealable to the Court of Common Pleas
uodor R.C. 4123.519.

ln support of their contention, appellants argue that
what GM actually filed with fhe trial court was an appeal
from an order refusing to ser aside a final order, which
did not relate to Mr. Harper's actual right to participate in
Workers' Compensation, and which was, therefore, "out-
side the normal appollato route, " We agree.

R.C. 4123.519 provides in pertinent part as follows:

"Thc claimant [*6] or the employer
may appeal a decision of the industrial
comtnission * * * in any injury or occupa-
tion disease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in which the
injury was inflicted * * *."

Notice of appeal Itom a decision of tite Industrial

Commission or of its staff hearing offtcer to the court of
comtnon pleas must be liled by appellant within sixty
days after the date of receipt of the decision appealed
from, or the date of receipt of the order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. R.C. 4123.519. Further, the finality of a
commission determination, provided it is one from which
an appeal is permitted, attaches upon (he lapse of rhe

appeal period, which as stated, is sixty days. Pierce v.
Sornmer (1974), 37 Ohio S1.2d 133, 135, 308 N.E. 748.

In Sommer, the order of the administrator disallow-
ing the applicant's claim for itrjuries was received by the
applicant on January 9, 1970, and no appeal was taken
from that order. The court held that:

"(b]ecause appellee did not appeal frotn
the order of the administrator disallowing
his original claim, (*7] the Court of
Common Pleas lacked jurisdiction of the
subject matter of the appeal." Id.

GM, employer in the instant case, did not appeal the
regional board's original allowance of Mr. Harpers claim
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within the mandated sixty days after the commission
retused GM's appeal of the award. Accordingly, the court
of common pleas lacked subjcct inatter jurisdiction over
the appeal.

In further support of their argument, appellants cite
Srafe ex rel. Board of Education v. Johns•ton (1979), 58
Ohio S1. 2d 132, 388 NE.2d 1383. The factual seenario
in the instant case nearly parrots that of Johnston. In
Johnston, a claim was al[owed and the employer's coun-
sel, some three years later, filed a tnotion with the com-
mission to vacate an awa-d of permanent total disability
benefits on the ground that the prior order was entered
without knowledge of prior injuries. The commission
refused to exercise jurisdiction for the reason that there
ltad been no showing of fraud, error, or new and changed
circumstances. The einployer then filed an action in
mandamus in the court of appeals praying that a writ
issue ordering the commission to vacate its original or-
ders. The court agreed that the cotnmission [*8] did not
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have jurisdiction to vacate its prior order because em-
ployer's mution did nol allege any new and changed cir-
cumslances. (d. at 136.

Based on the foregoing, we conclude that appellants'
sole assignment of error has merit, and that the trial court
did not have subject tnatter jurisdiction to hear GM's
appeal from the cotnnrission's refusal to vacate its Octo-
bcr, 1987 award of Worker's Cotnpensation benefils to
Mr. Harper. The appropriate remedy for GM lies in man-
damus. The judgment of the lower court is reversed, and
judgment is entcred in favor of appellants.

PRESIDING JUDGC DONALD R. FORD

CHRISTLEY, J.,

NADER, J.,

Concur.
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OPINION

[***1254] (*711]DECISION AND JUDGMENT
ENTRY

Kline, J.:

(**PI] The Industrial Comrnission of Ohio deter-
mined that Elizabeth B. Schultz comntitted fraud in her
receipt of Workers' Compensation benefits. Scltultz filed
a complaint seeking a jury determination of fraud in the
Scioto County Court of Cotnmon Pleas. The court dis-
missed her complaint based upon [*J 12] lack of subject
matter jurisdiction pursuant to R.C. 4123.512. Schultz
appeals, asserting that the issue of whether she commit-
ted fraud in the receipt of her Workers' Compensation
benefits is not an "extent of disability" issue, and there-
fore the trial court possessed jurisdiction to consider the
matter. Because the Supretne Court of Ohio has narrowly
construed the jurisdiction confetred upon the common
plens cotirts by R.C. 4123.512 to include only issues re-

garding the right of patticipation, we disagee. Schultz
fitrther alleges that mandamus is an inadequate remedy
in this case and that she possesses a constitutional right
to a jury trial. Because ttte determination of fraud in a
Workcrs' Contpensation matter is wholly statutory, legis-
latively created remedies are adequate and no constitu-
tional right to a jury trial exists. Accordittgly, we over-
rule each of Schultz's assignments of error and we affirm
the judgment of the trial court. -

1.

[**P21 In 1978, Schultz suffered an injury during
the course of her employment and filed a claim that was
recognized by the Burcau of Workers' Compensation. (n
19B6, Schultz applied for pennanertt total disabiliry
(PTD) benefrts, and the Industrial Commission granted
Itet' application.

(**PJJ In 1999, the Administrator of the Bureau of
Workers' Compensation filed a motion to terminate
Schultz's PTD benefits and declare an overpayment after
it learned that Schultz had been working [***1255]
part-time while collecting PTD benetits. ' The Staff
Hearing Officer ("SHO") terminated Schultz's PTD
bencfits, found overpayment for the period from 1994
through 1999, and ordered Schultz to repay pursuant to
the repayinent schedule of R.C. 4123.51](J). Schultz
appealed that ruling in mandamus.

I Although the Administrator also sought a find-
ing that Schultz committed fraud, the Administra-
tor's motion did not properly raise the issue of
ftaud, and Schultz refused to waive notice of the
issue. Therefore, the Staff Hearing Officer did not
rule on the issue of fraud.

[**P4] The Administrator filed a second motion in
2000 in which he sought a finding that Schultz commit-
ted fraud by collecting PTD benefits while enRaRln in

EXHIBIT 7
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part-time work. The Industrial Commission held a hcar-
ing, considered evidence, and found that Schultz com-
mitted fraud in collecting PTD benefits. The Industrial
Commission therefore ordered that the Administrator be
granted permission to utilize "any other lawful means,"
in addition to the repayment schedule of R.C.
4/23.511(J), in order to recoup the overpayment to
Schultz for the period from 1994 ttirough 1999.

[**P5] Schultz filed a complaint in the trial court,
ostensibly pursuant to R.C. 4123.512, wherein she sought
to invoke the trial court's jurisdiction to review the Indus-
trial Commission's finding of fraud. The trial court dis-
missed Schultz's [*3l3] complaint; finding that it does
not possess subject ntatterjurisdiction over the Industrial
Commission's finding of fraud pursuant to R.C.
4123.512.

[*'P6] Schultz timely appeals, asserting the fol-
lowing assignments of error:

[*"P7] I. The Conrmon Pleas Court erred in dis-
missing Appellant's case as no other remedy exists to
Appellant for a determination of fraud by the Indttstrial
Comrnission.

['"P8] II. The Lower Court erred in dismissing

Plaintiffs appeal as the Ohio Constitution guarantees the

right to tnal by jury lo a parry to an action for fraud.

11,

[""P9] In her first assignment of error, Schuitz as-
ser,ts that the trial court's determination that is does not
possess subject-matter jurisdiction constitules error be-
cause no other remedy exists by which Schultz tnay ap-
peal a determination of fraud by the Industrial Coinmis-
sion. In support of her assignment of error, Schultz ac-
knowledges that the trial court derives its jurisdiction
over lndustrial Contmission decisions from R.C.
4123.512, and argues that R.C. 4123.512 authorizes the
trial court to consider Industrial Commission detertnina-
tions of Baud.

[fFp10] R.C. 4123.512 provides that a claimant or
employer may appeal an Industrial Commission decision
to the court of common pleas, "other than a decision as to
the extent of disability." Contrary to Schultz's assertion
that this limitation does oot exclude Industrial Commis-
sion decisions regarding fraud, the Supreme Cottrt of
Ohio has nanowly construed the scopc of R.C. 4123.512

jurisdiction.

.[**Pl 1] A direct appeal to the common pleas court

pursuant to R.C. 4123.512 is the most limited of the three
forms of review available to Industrial Conttnission liti-

gattts. Felry v. AT&T Technologies, lne (1992), 65 Oiiio

St.3d 234, 237, 602 N.E.2d 1141. Whether this proce-
dural mechanisin is available to a litigant, and hence
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whether the common pleas court possesses subject matter
jurisdiction, depends upon the nature of the decision is-
sued by the Commission. ld. The Ohio [***1256] Su-
preme Court has limited the statntory language of R.C.
4123.512 so that "only decisions reaching an employee's
right to participato in the workeis' compensation system
becattse of a speciflc injury or occupational disease are
appealable under R.C. 4123.5/9." Id. at pamgraph one of
the syllabus; Afrales v. Lorain (1992), 63 Ohio St.3d 22,
584 N.F..2d 1175, paragraph one of the syllabus; Zaval-
sky v, Stringer (1978), 56 Olrio S1.2d 386, 10 Ohio Op.
3d 503, 384 N.E.2d 693, paragraph one of the syllabus.

[*314] [**P12] A decision of the Industrial
Commission "does not determine an ernployce's right to
participate in the State Insurance Fund unless the deci-
sion finalizes the allowance or disallowatice of the em-
ployeo's claim." Stale ex rel. Evans v, Indus. Comm.
(1992), 64 Ohio St.3d 236, 594 N.E.2d 609, paragraph
one of the syllabus. Thus, litiganls may only appeal deci-
sions of ttte Industrial Commission that determine
"whether an employee is or is not entitted to be compen-
sated for a particular clainr." Id.

["P 131 In this case, Schultz does not contend that
the Industrial Cotnmission's decision dealt with her right
to participate in the Workers' Compensation program.
Instead, Schultz argues that because none of the Ohio
Supreme Court cases construing R.C. 4123.512 jurisdic-
tion involve frattd. those cases do nut restrict a trial coutt
from reviewing a finding of fraud. We find that Scltultz's
argunrent ignores the cfear, plain meaning of the Oltio
Supretne Court's holdings. lit stating that R.C. 4123.512
confers jurisdiction "only" upon decisions involving the
right to participate, the Court has clearly excluded all
other decisions, including decisians involving fraud,
from the common pleas couris'jurisdiction.

[**P]4] Schultz also contends that the trial court
should have exercised jtuisdiction in this case because a
jury trial is the only adequate remedy available to her in
this casc. Specifically, Schultz asseres that since manda-
mtis will not require adherence to the Rules of Evidence,
it is not an adequate rentedy. However, Schultz's argu-
ment overlooks the Pact that the trial court is without
power to determine its own jurisdiction. Section 4(B),
Article !V of the Ohio Constitution states that "the courts
of common pleas and divisions thereof shall have such
original jurisdiction over all justiciable matters * * * as
may be provided by law." Thus, a court has no power to
expand its jurisdiction beyond that conferred by the Ohio
Constitution and the General Assembly, regardless of
how persuasive the reasons for dotng so may be. Spring-
fiel d City Sch. Support Personnel v. State Emp. Relations
Bd. (1992), 84 Ohio App.3d 294, 298, 616 N.E.2d 983.
Therefore, the trial court had no choice but to dismiss
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tltis case despite Schultis assertion that slte has no other
adequate remedy available to [ier.

[**P]5] Accordingly, we ove-rulc Schultz's first
assignment of error.

Ill.

[*"P16] In her second assignment of eiror, Schultz
contends lhat the trial court erred in dismissing this case
because the Ohio Constitution guarantees the right to a

trial byjury to parties in an action for fraud.

f"3151 ["PI7j Pursuant to R.C. 4123.51](J)(4),

the Administrator or the lndustrial Commission may
determine whelher a ctaimant has contmitted fraud in his
or her receipt of benefits. Thus, Schultz's assertion that
the Industrial Commission's finding of fraud deprives her
of her constitutional right to a trial by jury [*"'1257]
amounts to n constitutional challenge to R.C.

4123.511(I) (4).

["*P18] AII legislative enactments enjoy a pre-

sumption of constitutionaliry. State ex rel. Taft v. Frank-

lin Cry. Court of Conrmon I'lea.s (1998). 81 Ohio S1.3d

480, 481, 692 N.E.2d 560; Sachdeva v. Conrod (Nov. 1,
2001), Franklin App. No. 01 AP406, 2001 Ohio 4055,

2001 Ohio Ap LEXIS 4842. We may not declare a leg-

islative enactment to be unconstitutional unless it appears
beyond a reasonable doubt that the legistation and consti-
tutional provisions are clearly incontpatible. Sachdeva,

citing State v. Cook (1998), 83 Ohio St.3d 404, 409, 700

N.E.2d 570, certiorari denied (1999), 525 U.S. 1182, 143

L. Ed 2d 116, 119 S. C't. 1122.

[*"P19] Article 1, Section 5 of the Ohio Constitu-

tion provides for the right of trial by jury in causes of
action wherein thc right existed at common law at the
time the Ohio Constitution was adopted. Sorrell v.

Thevenir (1994), 69 Ohio St.3d 415, 421, 633 N.E.2d

504, citing Belding v. Siate ex reL Neifner (1929), 121

Ohio St. 393, 8 Ohio Low Abs. 28, 169 N.E. 301, para-

graph one of the syllabus. There is no right to jury trial
"unless that right is extended by statute or existed at
common law prior to the adoption of our state Constitu-

tion." Kneisley v. Lattimer-Srevens Co. (1988). 40 Ohlo
St.3d 354, 356, 533 N.F..2d 743; Sachdeva, supra, 2001

Ohio App. LEXIS 4842,

[**P20] Schultz contends that because the cotnnwn
law action for fraud was in existence before the Ohio

Constitution was adopted (see Chapman v. Lee (1887),
45 Ohio St. 356, 13 N.E. 736), she has a right to a trial by
ju'ry on the Industrial Commission's finding that she
committed fraud by collecliog PTD benefits. The Indus-
trial Commission and the Bureau argue that because the
workers' compensation system, wtterein an injured
worker can initiate a claiin against his employer without
regard to fault, did not exist at common law, any claim
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involving workers' compensation benefits is wholly
statutory and not subject to the right of trial byjury.

Workrncn's Compensation Law (*'P21] It has long
been determined in this state that "the rights of employ-
ees and their dependents in ttte are not govemed by
common law, but are only such as may be conferred by
the General Assembly." IVestenberger v. lndus. Camtn.
(1939), 135 OhioSt. 211, 212, 20 N.E.2d 252, Sachdeva,
supra. Thus, a finding regarding whether Schultz had a
right to her PTD beneftts, or instead fraudulently ob-
tained them, involves a right conferred by the General
Assentbly.

[**P22] Additionally, R.C. 4123.511(J)(4) pro-

vides that the Administntor "may utilize, the repayment
schedule of this division, or any otlter lawful means, to

collect payment of compensation made to a person who
was not entitled to the ["316] compensation due to
fraud as determined by the administrator or the industrial
commission." Thus, while the Administrator is generally
limited to the repaytnent scltedule set forth in R.C.

4123.511 to recoup an overpayment, a finding of fraud
simply empowers the Administrator to use any other
lawful means, as would be available to any other credi-
tor, in order to recoup the overpayment. In this manner,
the type of "fraud" that is contemplated by R.C. 4123.511
is different frotn common law actions for fraud. While

R.C. 4123.511 simply empowers the Administrator to act
as any other creditor, in common law a finding of fraud
could result in punitive damages assessed against the

debtor. See Pre.rton v. Murry (1987), 32 Ohio Sr.3d 334,
5/2 tYE.2d 1174.

["*P23] Thus, we find thal no right to a trial by
jury exists with respect to an Industrial Commission
finding of fraud under [**41258] R.C. 4123.511(J).
Accordingly, we overrule Schultz's second assignment of
error, and we affirm the judgtnent of the trial court.

JUDGMENT AFFIRMED.

JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRMED and
that Appellees recover of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Scioto County Court of Common Pleas to
carry this judgment into execution.

Any stay previously granted by this Court is hereby ter
minated as of the date of this entry.
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A certified copy of this enlry sltall constitute the Evans,7.,dissents.
mandate pursuant to Rule 27 for the Rules of Appellate
Procedure. NOTICE TO COUNSEL

Exceplions. Pursuant to Local Rule No. 14, this document

For the
Coutt constllutes a final judgment entry nnd the time period

for further appeal commences from the date of filing
BY: Roger L. Kline, Judge rvith the clerk.

Abele, PJ., concurs in judgment and opinion.
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NOTICE:

[*1] TILE LEXIS PAGINATION OF TIilS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUDLISHED VERSION.

PRIOR HISTORY: T.C. Case No. 95-3663.

DISPOSITION: Revcrse and remandcd.

CASE S UMMARY:

PROCEDURAL POSTURE: Defendant employer
sought review of the judgment from the Montgomery
County Common Pleas Court (Ohio), which granted
plaintiff employee's motion to dismiss the employer's
appeal pursuant to Ohio Rev. Code Ann. § 4123.512(A)
on the ground that the tritd court had no subject matter
jurisdiction.'L7te employee had sougltt review of the trial
court's denial of her motion for attorney's fees under §
4123.512(F).

OVERVIEW: The employee suffered a non-work-
related injury subsequent to sustaining a work-related
injury. The employer filed a motion with the industrial
commission seeking to be relicved of its obligation to
compensate the employee because the injury was an in-
tervening one. Thc hearing officer disagreed. The com-
tnission refused to hear the employer's appeal. The em-
ployer filed a notice of appeal with the trial court. The
employer alleged that because the issue before the com-
mission involved the employee's right to continue par-
ticipating in the workers' cotnpensation system, the trial
court had jurisdiction. 011 appeal, the court held that pur-
suant to Ohio Rev. Code An t§ 4123.519, the only sub-
sequent ruling of the commission that was appealable

was one lhat terminated the right to participate. The court
found that the commission's order involved the extent of
the cmployee's injuries and was thus not appealable. Re-
garding the employee's claim for attorney's fees under
Ohro Rev. Code Ana § 4123.512(F), the court held that
the legal proceedings contemplated by § 4123.512(F)
was the appeal itself. The eniployee was entitled to thern
although the appeal was dismissed.

OUTCOME: The court reversed the trial coures judg-
tnent, which had denied the employee's request for attor-
ney's fees, and remanded the action for a determination
as to the proper aniount of attorney's fees. The court af-
ftnned the trial court's dismissal of the employer's ap-
peal.

LexisNexis(R) Headnotes

Arbninrstrrrtlve Law > Judicial Review > Reviewnbility
> Questions of Latv
Workers' Compensation & SSDI > Adinlrrlstrarive Pro-
ceedings > Judicial Review > General Overview
[HNIJ The only lndustrial Commission rulings appeal-
able to a common pleas court are those involving a
claimant's right to participate or to continue fo participate
in the workers' contpensation fmid.

Worker.s' Compensarlon & SSDI > Admlulstratlve Pro-
ceedings > Jirdlcta! Revlew > General Overvlew
[HN2j Once the right of participation for a specific con-
dition is determined by the Ittdusirial Comtnission, no
subsequent rulings, except a ruling lhat terininates ttre
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right to participate, are appealable pursuant to Ohio Rev.
Code Ann. § 4123.519.

Govertunents > Courts > Judicial Precedents
[[iN3] The syllabtts of a Sttpreme Court of Ohio opinion
states the contro[3htg point or points of law decided in
and necessarily arising from the facts of the specific case
before the court for adjudication. Furthennore, matter
outside the syllabus is ttot regarded as a decision.

Constitutional Law > Subs•tantive Due Process > Scope
of Protection
Governrnents > Legidatfon > Statutory Rentedies &
Rights
Workers' Compensation & SSDI > Remerftes Under
Other Laws > Lxelusivrty > General Overvlew
[HN4] Once a right to participation in tlte systent is de-
termined no subseqnent rulings, except a ruling that ter-
minates the right to participate, are appealable ptnsuant

to Ohio Rev Code Ann. § 4123.512 There is a rational

basis for such a distinctiom-the ordefly and efficient op-
eration of the systent. Because the workers' compensa-
tion system was designed to give employees an exclusive
stamtory remedy for wori<-related injuries, a litigant has
no inherent right of appeal in this arca. Therefore, a
party's right to appeal workers' compensation decisions
to the cottrts is conferred solely by statute.

Workers' Competrsation & SSDI > Adnrinistrative Pro-
ceedbrgs > Co.sis & Aitorney Fees
[HN5] Ohto Rev. Code Anrr. § 4123.512(F) provides as
follows: The cost of any legal proceedings atttltorized by
§ 4123.512(F), including an attorney's fee to the claim-
ant's attorney to be fixed by the trial judge, based ttpon
the effort expended, in the event the claimant's right to
participate in the fund Is established upon the fmal de-
termination of an appeal, shall be taxed against the em-
pioyer or the commission if the commission or the ad-
ministrator rather than the employer contested the right
of the claimant to participate in the fund. The attorney's
fee shall not exceed $ 2,500.

COUNSEL: JOSEPH R. GBENGER, 1100 Miami Val-
ley Tower, 40 West Fourth Street, Dayton, Ohio 45402,
Atty. Reg. N 0014390, Attomey for Plaintift
Appel lee/Cross-A ppellant.

GARY T. 13RINSFIELD, Atty. Reg. N 0014646 and D.
PATRICK KASSON, Atty. Reg. N 0055570, One Citi-
zens Federal Centre, 110 N. Main Street, Suite 1000,
Dayton, Ohio 45402, Attonteys for Defendant-
APpe I Ian UCros s-Appellee.
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MAXINE YOUNG ASMAH, Assistant Attorney Gen-
eral, Workers' Compensation Section, 1700 Carew
Tower, 441 Vine Street, Cincinnati, Ohio 45202, Attor-
ney for Defendattt-Appellant/Cross-Appellee.

,IUDGESt BROGAN, J,, WOLFF, J., and GRADY, J.,

concur.

OPINION BY: BROGAN

OPINION

OPIN[ON

BROGAN, J.

This action involves consolidated appeals by NCR
Corporation ("NCR") and Matinda Tltomas. Tlte panies
each challenge the Montgomery Cottnty Common Pleas
Court's April 9, 1996, decision and order granting Tho-
ntas' motion to dismiss and denying her request for attor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA-15873. Specifically, NCR contends the trial ["21
court erred by ruling that it lacked subject ntatter jttris-
diction to hear NCR's appeal frotn an tndustrial Commis-
sion order. Likewise, Thomas advances one assignment

of error in case number CA-15898. She claims the trial
cottrt erred.by denying her request for attomey's fees. On
Jtute 24, 1996, this cotirt granted the parties' agreed mo-

tion to consolidate the two cases for appeal.

The two consolidated appeals stem Gom a work-
related injury Thomas sustained on October I, 1987, As
a result of tter accident, workers' compensation claim
nutnber 961227-22 was allowed for a psychogenic pain
disorder as well as injuries to Thomas' ribs, left hip, left
leg, and back. Thereafter, on February 28, 1992, a non-
work-related guard dog aaack caused Tlromas to fail,
resulting in injuries to her wrists, arms, and back. NCR
subsequently filed a motion with the Industrial Commis-
sion on July l2, 1994, seeking to eliminate its further
responsibility for cotnpensation to Thomas under claint
number 961227-22. In support of its motion, NCR con-
tended the dog attack caused an intervening injuty suf6-
cient to tertninate Tttotnas' right to receive any hnther
compensation for her work-related injury.

A district hearing [#3] of6cer denied NCR's motion
on June 29, 1995, fmding in part that "the self-insured
employer failed to timely investigate the issue of an in-
tervening injury after receipt of notice by claimant."
NCR appealed that ruling, and a staff hearing officer
denied the appeal. The staff hearing officer also modified
the district liearing officers order as follows:
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"It is the 6nding of the District Hearing Officer that
the incident occurring on 2-28-92, did not constitute an
intervening injury to the body parts and conditions rec-
ognized in this claim. Claimant suflcred injuries to her
wrists and arms and a mild temporary exacerbation of
her allowed back condition. Medical expenses related to
the temporary exacerbation are not payable nor are the
services related to the arm and wtist injury.

"In all otlter respects the District Hearing O(Ficer's

order is affirmed."

NCR appealed the foregoing order to the Industrial

Commission on August 30, 1995, but Ote commission
refused to hear the appeal. Consequently, NCR then Hled
a timely notice of appeal with the Montgomery County

Cotnmon Pleas Court patsuant to R.C. 4123.512(A). In

response, Thomas filed a complaint alleging that Ihe In-
dustrial Corrmrission's 1*4] proceedings concerned

solely the extent of her injury, a suhject not properly ap-

pealable to the common pleas court pursuant to R.C.

4123.512(A). Thomas then filed a motion to disnriss

NCR's appeal on January 16, 1996, contending that the
cnmmon pleas court lacked subject matter jurisdiction to

review the matter. 'rhornas also sought attomey's fees

under R. C. 4123. 512(F).

In an April 9, 1996, decision and order, the trial
court granted Thomas' motion to dismiss but denied her
request for attomey's fees. NCR subscquently appealed
the trial court's distnissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial court's denial of

attorney's fees on May 9, 1996. This court [hen consoli-
dated the appeals pursuant to an agreed motion submitted

by the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from the Industrial
Commission's order, Specifically, NCR claims the issue

confronting the lndustrial Commission (as well as the
district hearing officer and staff hearing officer) ivas
whether Thomas had a right to continue participating in
the workers' compensation system in light of the "inter-

vening" dog-attack injuries she sustaincd [*5] NCR
then argues that its appeal to the common pleas court
was proper because its motion and the irtdustrial com-
mission's ruling both addressect Thomas' right to partici-

pate rather than the extent of her injury.

Conversely, Thomas asserts that the Industrial
Commission's order concerned only the extent of her
disability. Thotnas then stresses that an original action in
mandamus, and not an appeal to the common pleas court,
is the proper method to challengc Industrial Commission
orders relating to the extent of a claimant's disability.

The trial couit agreed with llton as' argument in its
April 9, 1996, decision and order tfismissing NCR's ap-
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peal. In support of its conclusion, the trial court correctly
recognized that [HNI] the only Industrial Commission
mlings appealable to a common plcus cotut are those
"involving a claimant's right to participate or to continue
to participate in the [workers' compensation) fiind."
Afrales v. Lorain (1992), 63 Ohio St. 3d 22, 584 N.E.2d
1175, at paragraph one of the syllabus.

T'he trial court also acknowledged that the Industrial
Commission's decision allowing 'Phomas to continue
participating in the werkers' compensation system de-

spite her dog attack could be construed [*6] as being

appealable, pursuant to Afrates, supra, because it seem-

ingly involved a"right to participate" issue. The trial

court rejected this argument, however, stating in relevant

part:

"In this case before the Court, the Industrial Com-
mission determined that Plaintiff could cotttinue to par-
ticipate in the fund. Such a determination does not di-

rectly affcet her right to participate in the fund because

that right had been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifyutg
the Decision of the District Hearing Officer, excepted
from coverage certain specific injuries resulting from a
fall Plaintiff incurred while being chased by a dog.
Therefore, the Final administrative decision denying De-
fendant-Employce's request to discontinue paying com-
pensation and benefits to Plaintiff concemed the extent
Plnintiffs participation in the fund, not her right to par-

ticipate in the fund."

The lrial court also relied heavily upon Felty v.

AT&T 7echnnlogies, Inc. (1992), 65 O1tro St. 3d 234,

602 N.E.2d 1141, at paragraph two of the syllabus, in
which the Ohio Supreme Court held that [HN2] "once
the right of participation for a specific condition is de-
termined by the Industrial ["7] Commission, no subse-
quent nilings, except a mling that terminates the right to

participate, are appealable pursuant to R.C. 4123.519."

Since Thomas already had been granted the right to re-
ceive workers' compensation as a result of her work-
related accident, and the Industrial Commission's ruling
did not tertninate that right, the trial court, relying upon

Felly and Bishop v. 7homa.s Steel Strip Corp. (1995), 101
Ohio App. 3d 522, 655 N.E.2d 1370, concluded Ihat it

lacked subject-matter jurisdiction to hear NCR's appeal.

Consequently, the courr reasoned that a writ or manda-
mus wus the proper mechanism to challenge the ]ndus-

trial Cornmission's mling.

In Bishop, snpra, the Truntbull County Court of Ap-
peals considered an appeal factually similar to the pre-
sent case. The appellee in Bishop suffered a work-related
accident in January 1987 and received workers' compen-
sation for an injury to his left knee. Appellant Thomas
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Steel subsequently asked the Industrial Commission in
1992 to terminate the appellee's benefits because of a
non-work-related intervening and more severe December
1987 injury to the appellee's knee. The Industritd Com-
mission ultimately rejectcd Thomas Steel's requcst, [*8]
concluding that the corporation failed to demonstrate that
Bishop's "recognized disability was worsened or aggra-
vated by the undisputed fall of December 2, 1987."

T'hereafter, Thomas Steel sought to appeal the Indusuial
Commission's ruling into the common pleas cotvt pursa-
mtt to R.C. 4123.512. The trial court dismissed Thomas
Steel's appeal, however, finding that it lacked subject
matter jurisdiction over the appeal because flre Industrial
Commission's order pertained to the extent of Bishop's
injury rather than his right to participate in the compen-
sation fund. Thomas Steel appealed that ruling to the
Trumbull Codnty Court of Appeals, which affirmed tlte
trial court's dismissal.

Finding the trial court's ruling proper, the appellate
court relied upon the syllabus of Felty, supra, which
states that "once the right of participation for a specific
conditioo is determined by the Industrial Conunission,
no subsequent rulings, except a nding ihat terminates the
right to participate, are appealable [to the cotrunon pleas
court]." Relying upon this language and Medve v Tho-
mas Sreel Snip Corp. (June 18, 1993), 1993 Ohio App.

LEXIS 3083, Tntmbull App. No. 92-T-4791, unreported
', an earlier Trumbull [r9] County Coutt of Appeals case

construing Felty, the Bishop court retLsoned.

I In Medve, the Trumbull County Court of Ap-

peals cited Felty, supra, and concluded: "In the

present case, appellee was already receiving
worker's compensation. Appellant sought to ter-

minate appellce's temporary total disability based

on two subsequent falls. The commission specifi-

cally found that the two falls in 1990 did not con-

stitute separate intervening incidents, and did not

worsen appcllee's condition. Since the commis-
sion's ordcr did not terminate appellee's right to
participatc and wcnt to the extent of Itis disability,

there was nojurisdiction to appeal."

"•'r +' In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
March 20, 1989, and October 18, 1991. Appellant subse-
qaently moved the cotnmission to reconsider whether
appellee should remaln eligible for temporary total bene-
fits as a result of the alleged intervening incident occur-
ring on December 2, 1987, As in ['10] Medre, the
commission determined that appellee's non•work-related
fall did not worsen or aggravate his previously recog-
nized disability, and therefore appcllec remained eligible
for temporary total disability benefits.
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We conclude that the commission's order of August
2, 1993, involved the extent of appellee's disability.
Surce the commissioa's order did not terminate appellee's
right to participate, the trial court did not err in granting
appcllec's motion to dismiss for lack of subject matter
jurisdiction."

101 Ohio App. 3d at 526.

Significantly, however, the Bi.chop court also ac-

knowledged the existence of other appellate decisions

construing Felty, .rupra, more broadly than the Eleventh

District did in Bishop. The Bishop court then reasoned

that "dtis is an issue for the Supreme Court of Ohio to

resolve."

In its brief to tttis court, NCR relies upon these other
rulings to support ils argument that its motion and the
Industrial Commission's ruling concemed a "right to par-
ticipate" issue rather than an "extent of disability" ques-

tion. In part.icular, NCR cites Flora v. Cincirutati Mila-

cron, Inc. (1993), 88 Ohio App. 3d 306, 623 N.E.2d

1279, Moore v. Trimble (Dec. 21, 1993), [*111 1993
Ohio App. LLXIS 6204, Franklin App. No. 93APE08-

1084, unreponed, and Jones v. Massillon Bd. of Edn.

(June 13, 1994), 1994 Ohio App. LEXIS 2891, Stark

App. No. 94 CA0018, unreported.

In Flora, supra, the claimant sustained a back injury
while working for Cincinnati Milacron in 1988. The
claimant received workers' compensation for his injury.
-fhereafter, the claimant sought to rcactivale his claim in
1989 after injuring his back while mowing his lawn. At
each level of administrative review, the Industrial Coin-
mission rejected the claitnant's application for reactiva-
tion, finding that the second ittjttry was "more than a
mere aggavation" of the work-related injury. The clahn-

ant then filed an appeal witlt the cotnmon pleas court,
and Cutcinnati Milacron filed a motion to dismiss or,
alternatively, a motion for summary judgment. The trial

cottrt ultimately granted Ciucinnati Milacron's suinrnary

jitdgment motion.

-fhe Clermont County Court of Appeals then re-
versed the common pleas court, stating:

"In the case at bar, we find that the conrmission's de-
cision reached ttte right of appellant to participate in tlte
workers' compensation system. The commission found
that appellant's September 1989 injury was caused by an
intervening, non-work-related [* 12] accident that was
more than a mere aggravation of his prior condition. As
such, the commission made a factual determination that
appellant did not sustain the disability as a result of the
work-related accident. Such a finding goes to appellant's
right to participate itt the system and it is therefore ap-
pealable to Ihe common pleas court pursuant to R.C.
412J.519 See Felty, supra. 65 Ohio St. 3d ar 239. 602
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N.G.2d at 1145, citutg Keels v. Chapin & Chapin, Inc.
(1966), 5 Ohio St. 2d 112, 34 Ohio Op. 2d 249, 214
N.E.2d 428.

88 Ohio App. 3d at 309.

In d9oore, supra, the Industrial Commission allowed
the claimant's worker; compensation claim for a work-
related injury on March 23, 1990. Thereafter, on August
1, 1990, the employer-appellant filed a motion to tenni-
nate the claimant's participation in the workers' compen-
sation fund. The employer based its motion upon alleged
evidettce that the employee had cotnmitted fraud. Spe-
cifically, the tnotion alleged that the etnployee utjttred
]titnself while lifting a tnotorcycle at home rather than at
work.

At each level of administrative review, the Industrial
Commission rejected the employer's motion to terminate
the claimant's participation (" 13] in the fund. As a re-
sult, the employer filed an appeal in the conunon pleas
court and, ultimately, in the Franklin County Court of
Appeals. Finding an appeal to the common pleas court

proper, the nppellate court cited Ajrates v. Lorain (1992),
63 Ohio St. 3d 22, 584 A{E.2d 1175, Srate ex re1. Evans

v. lndus. Comm. (1992) 64 Ohio St. 3d 236, 594 tV.E.2d

609 and Felry, supra, for the proposition that "otre catt

only appeal to the court of common pleas if the decision
of the Indttstrial Commission, or its staff hearing offi-
cers, is one that finalizes the allowance or disallowance
of the employee's claim." Furthermore, the rLtoore court

quoted language in Afrates stating that "the only deci-

sions reviewable [in t[ie common pleas court] are those
decisions involving a claimant's right to participate or to
continue to participate in ttre fund." Moore, supra, quot-

ing Afrates, suprrr, at 26.

Curiously, the Moore court then quoled the follow-

ing language from Felty, which the trial court relied upon
i.n the present case: "Once the right of participation for a
specific condition is determined by ffie lndnstrial Coin-
mission, no subsequent rulings, except a mling that ter-
minates the right to [k14] participate, are appealable
[into the common pleas court] pursuant to RC.
4123.519." Moore, supr'a, quoting Felty, supra, at para-
graph two of the syllabus.

In Moore, as in the present case, the [ndustrial
Commission's ruling did not terminate the claimant's
right to participate. Witttout explaining why ihe forcgo-
ing rule expressed in the syllabus of Felry did not pre-
clude the employer's appeal, however, the hfoore court

then determined that:

"this action clearly involves the employee's right to
continue to participate, insofar as the appellant-etnployer
was attempting to terminate the employec's right to par-
ticipate, bascd upon the alleged fraud of the employee-
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claimant. Thus, appellant-etnployer's appeal to the court
of comnron pleas fell witliin the purview of 2C.
4123.519 and the court of common pleas therefore had
jurisdiction to hear the appellant-employer's appeal."

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an employer's attempt to termi-
nate a claimant's parlicipation in the workers' compensa-
tion fimd due to fraud. Specifically, the employer had
alleged before the Indttstrial Cottunission that it pos-
sessed evidence [°15] establishing that the claunant's
ptaported work-related injury actually resulted from a
non-work-related sports accident. At eacit level of ad-
tninistrative review, the Industrial Cotmuission rejected
the employer's attempt to terminate the claimant's par-
ticipation in the workers' compensation fimd. The com-
mon pleas court subseqttendy determined that it lacked
subject matterjurisdiction to hear the employer's appeal.

Reversing the trial court's judgment, the Stark

County Coart of Appeals first cited Ajrates, supro, and

Fe11y, supra, a»d noted dtat "the Ohio Suprerne Court
has definitively held that an Industrial Convnission's

decision involving a claimant's right to continue to par-
licipate in the State Insurance Fund is appealable to the
Conunon Pleas Court pursnant to R. C. section

4123.519." The court then reasoned that^"setting aside
setnantics, it is clear from the facts of this case that the
employer sought to discontinue claimant's right to par-
ticipate in the State Insurance Fund. As suctr, the Indus-
trial Commission's decision irtvolving the clairnant's right

to continue to participate in the fund is appealable under
R.C. section 4123.519." SigniFcantly, the Jones [`16]

court also failed to address or distinguish the languagc in
Fefty's syllabus stating that only Industrial Commission

rulings terminating a claimant's right to participate in the
workers' cotnpensation fund are appealable to the com-

tnon plcas court.

In our view, the confusion about whether an em-
ployer may appeal in the common pleas court from an
administrative denial of its request to tenninate an em-
ployee's workers' compensation claim stems from seem-
ingly conflicting language in Felry, supr•a. As we ex-
plained above, paragraph two of Felty's syllabus states:
"Once the right of participation for a specific condition is
determined by the Industrial Commission, no subsequent
rulings, except u raling that tenninates the right to par-
ticipate, are appealable pursuant to R.C. 4123.519." This
langtiage unambiguously suppotis Thotnas' argument
that the commission's refus•al to terminnte her participa-
tion in the workers' cornpensation system must be ap-
pealed through tnandamus rather than an appeal to the
common pleas court. Clearly, the commission's ruling
did not tenninatc her right lo participate.
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NCR, however, relies upon the following language

from Feiry, supra, [' 17] ar 239: "A decision by the

commission detennines the omployecs right to partici-
pate if it fmalizes the allowance or disallowance of an
employee's 'claim.' The only action by the commission

that is appealable undcr R.C. 4123.519 is this essential

decision to grant, to deny, or to terminate the employee's
participation or continued participation in the system."

NCR then contends Ihe Industrial Commissiotis refttsal
to tertninate Thomai pariicipation necessarily grarrled

her continued participation. Pursuant to Felty, NCR
claims, the commission's decision to grant patticipation
or continued participation is appealable tu the cornmon

pleas court.

Althouglt we futd NCR's arguntent well-reasoned,
we also recognize that the syllabus of an Ohio Supreme

Court opinion states the law in Ohio. State v. Boggs
(1993), 89 Ohio App. 3d 206. 212, 624 NE.2d 204.
[HN3] "The syllabus of n Supreme Court opinion states

the controlling pohrt or points of law decided 'ur and nec-
essarily arising frout the facts of tlre specific case before
the Court for adjudication." Collins v. Swackhanrer

(1991), 75 Ohio App. 3d 831, 834, 600 NE.2d 1079,

quoting Sup.Ct.Rep.Ops.R. 1(II). Furthermore, "matter
outside the syllabus is not regardcd as ["18] a decision."
Williams v. 4Vard (1969), 18 Obro App. 2d 37, 39, 246

N.E.2d 780, at foomotc one, quoting Naas v. State

(1921), 103 Ohio St. 1, 132 N. E. 158.

As both lhe trial court and the Elevenih District
Court of Appeals in Bishop recognized, the syllabus of

Felty, supra, unambiguously states that once a claintant
is granted the right to participate in the workers' compeu-
sation, no subsequent Industrial Commission ruling, ex-
cept a ruling terminating that right, may be appealed to
the common pleas court. In the present case, the Indus-

trial Cornmission refused to terminate Tbomas' continued

participation. Accordingly, pursuant to the syllabus of

Felty, supra, the commission's ruling was not appealable

to the court of common pleas.

In opposition to this conclusion, NCR raises an
equal protection argumeut, contentiug that the trial
court's ruling deprives it of equal access to the cottris attd
the tight to a juiy trial. NCR complains that if the trial
court had ruled against Thontas and terminated her par-
ticipation, she would have enjoyed elte ability to appeal
to the comtnott pleas cotut. Such an appeal includes de
novo review and a right to ajury trial. Conversely, NCR
contends that [019] forcing it to pursue a mandamus
action sirnply because the irial court ruled in favor of
Thomas deprives it of the right to ajury trial on the same
issue. Furthermore, NCR argues that the standard of re-
view in a mandamus action makes it much less likely
that an appeal will succeed.
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The Bishop court rejected a similar argument, how-
ever, stating:

"Appellant's constitutional argument is without
merit. One goal of tlte workers' compensation system is

tltat it operate largely outside the courts. Felty, 65 Ohio

St. 3d at 238, 602 N.E.2d at 1144-1145. 1'o this end, tlre
General Assembly has restricted the right of litigants to

appeal decisions of the commission to those decisions
involving an ernployec's right to participation nt the sys-

tem.

[I-IN4] "Once such a rigltt is detennined 'no .cuh.re-
quent rulings, except a ntling that terminates the right to
participate, are appealable pursuant to R.C. [4123.512].'
(Emphasis added.) Felry at 240, 602 N.E.2d at 1146.
There is a rational basis for suclt a distinction--the or-
derly and efficient operation of the systein.

"As the Felty court observed:
." . . , Because the workers' compensation system

was designed to give employees an exclusive [•20]
statutory remedy for work-related injuries, 'a litigant has
no inherent right of appeal in this area' '` ' Cadle v.
Gen. Motors Corp. j1976J, 45 Ohio St. 2d 28, 33, 74

Ohio Op. 2d 50, 52, 340 N.E 2d 403, 406. Tberefore, a

parry's right to appeal workers' compensation decisions
to the courts is conferred solely by statute.' Felty at 237,

602 N.E.2d at 1144."

We find the Bishop court's constitutional analysis
persnasive and equally applicable to NCR's claims. Ac-
cordingly, we overmle NCR's assignment of error in case
nuntber CA-15873 and afTirm the trial court's decision
grantutg Thomas' motion to dismiss.

In her sole assignment of error ut case nutnber CA-
15898, Thomas contends the trial court erred by refusing
to award her attorney's fees. The trial court's April 9,
1996, decision and order construed R.C. 4123.512(F) as
allowing a claimant lo rccover attomey's fees after re-
ceiving a favorable judgment only if the Industrial
Comtnission or the administrator appealed to the com-
mon pleas court. In the present case, the employer, NCR,
appealed from the Industrial Commission's ruling. Con-
sequently, the trial court found attomey's fees improper.

Thomas argues, and NCR agrees, [+21] however,
that the triaE court misread [HN5] R.C. 4123.512(F),
which provides as follows:

"The cost of any legal proccedings authorized by
this section, including an attorney's fee to the claunant's
attomcy to be fixed by the trial judge, based upon the
effort expended, in the event the claimant's right to par-
ticipate in Ihe fund is established upon the final determi-
nation of an appeal, sha116e taxed against the employer
or the contrnission if the commission or the administrator
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rather than the enrployer contested the right of the claim-
ant to participate in the fund. 1'he attorney's fee shall not
exceed twenty-five hundred dollars."

R.C. 4123.512(F) (Enipltasis added.).

NCR concedes Ihat the trial cotul misquoted RC.
4123.512(F) in its decision and order. We agrec. The
foregoing passage clearly allows tlte trial court to tax
attorney's fces against the employcr.

The trial court also found attomey's fees improper
for a second reason, however. In particular, the trial court
concluded that because it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its final determination of the appeal.

Thomas argues that the trial court erred (*22] in

rcaching this conclusion, and, once again, NCR agrces.

Page 7

In liglit of the Ohio Supreme CoiLrt's ml"uig in Hospitality
Motor Inns v. Gillea•pie (1981), 66 Ohio St. 2d 206, 421
N.E.2d 134, we atso conclude that the trial court erred by
failing to award Thomas attorney's fees. In Hospitality
Motor /nns, the court determined that tlte "legal proceed-
ings" contemplated by R.C. 4123.51.9 [now
4123.512(F)] is the appeal itself. Once such an appeal is
perfected, the comnion pleas court may award attomey's
fees to the claimant even though the employer's appeal
sttbsequently is dismissed for lack of jurisdiction. Id.
Accordingly, we sustain Thomas' assigtunent of error in
case number CA-15898, reverse the trial couR's judg-
ment, and remand this cause for an evidentiaty hearing to
detem»ne the proper amamtt of attomey's fees to be
taxed against NCR.

WOLFF, J., and GRADY, 3., concur.
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NOTICE OF APPEAL

The Defendant-Appellant, Administrator of the Bureau of Workers' Compensation

(Administrator) gives notice of hei- discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule II, Section 1(A)(3) and Rule III, Section 1, from a decision of the Hamilton County

Court of Appeals, First Appellate District, jotirnalized in Case No. C-070223, decided on August

22, 2008. Date-stamped copies of the Pirst District's Judgment Entry and Decision are attache(i

as Exhibits I and 2, respectively, to Appellant's Memorandum in Support of Jurisdiction.

For the reasons set forth in the accompanying Memorandum in Support of Jurisdiction, this

case is one of public and great general interest. In addition, the First District Court of Appeals

has granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

cettification has been filed by the Administrator.

Respectfully submitted,

BRAIJAMIAIZEIZ 3.Q89)
Solicitor General

* Counsel ofRecord
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attorney General
30 East Broad Street, 17th Floor
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EXHIBIT 3

IN THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

I i HAMILTON COUNTY, OHIO

I^ky^Wl^^f H I

D79829N89
i

DIAZONIA,'BENTON,

Platntiff-Appellee,

vs.

ITAMILTON COUNTY EDUCATIONAL
SERVICE CE2VT.ER,

Defendant-Appeltant,

and

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMP);NSATION,

Defendant-Appellee.

APPEAL NO, C-o7o223
TRIAL NO. A-o6o9684

JUDGMENTENTRY.

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the trial court is reversed and cause remanded for the reasons set

forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 24.

The court further orders that t) a copy of this Judgment with a copy of the Dedsion

attached constitutes the mandate, and 2) the mandate be sent to the irial court for execution

under App. R 27.

To The Clerk;

Enter apon the Jourpallt.l7fe Court on August 21, 2oo8 per Order of the Court.

By:
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FIRST APPELLATE DISTItICT OF OHIO

HAMILTON COUN'I'Y''1 OHIO

DIA7.ONIA BENTON,

klaintiff-Appellee,

vs.

1dAMILTON COUNTY EDUCATIONAL
SGRVICE CENTER,

Defendan t-Appel lant,

and

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPBNSATION,

Defendant-Appellee.

APPEALNO. C-070223
TRIAL NO. A-o6og684

DECISION.

PRESENTED TO TfiE CLERK
OF GOURTS FOR FILING

AUG 2 2 2008

COURT OF APPEALS

Civil Appeal From: Hamllton County Court of Common Pleas

Judgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entryon Appeal: August a2, 2008

GregorU W. Bellman, Sr., and Webey, Dickey, & Bellman, for Plaintiff-Appellee,

Davtd Lampe and Snnis Roberts & Ascher, L.P.A., for Defendant-Appellant,

Marc Damt, Attorney General of Ohio, and James Carroll, Assistant Attorney
General, for Defendant-Appellee.

Please note: This case has been removed from the accelerated calendar.
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O111 0 FIRST DtBrRrC7' COURT oB APPEALS

BimTDERhtAtaN, Judge.

(¶I) Acfendant-appellant Hamilton County Pducational Semdce Center

("HCFSC") appeals from the trial court's entry dismissing its adminlstrative appeal

pursuant to R.C. 4123,512 for lack of subject-matterjur(sdiction.

{j(2) HCESC's appeal to the common pleas court stemmed from injuries

plaintiff appellee Diazonia Benton sustained on March tg, 2003, in a motor velticle

aoeident. On February 18, 2005, Benton filed an application for workers'

compensation benefits in which she claimed that her injuries had occurred In the

saope of her employment with HCESC. On March 9, 2oog, Benton's workers'

compensation claim was allowed for neck sprain, lumbar sprain, and a eontusion to

Iter left elbow, HCFSC received the order, but did not appeal the allowance of

Benton's claim.

(113) On April 27, 2005, Benton filed a C-86 motion requesting that her

workers conipensation claim be amended to allow the additional conditions of

radiculopathy and a herniated disc at I5-Si, HCESC elected to have Benton undergo

an independent medical examination by Dr. Roger Meyer, who determined that

Benton's other conditions were causally related to her original [ndustrial injury. As a

result, both a district hearing officer ("DH0") and a staff hearing officer ("SHO")

allawed Benton's workers' compensation claim for these additional aonditions.

(qqf HCESC did not appeal the SHO's allowance of these additioaal

conditions. Instead, on February 3, 2oo6, it filed a C-86 nrotion requesting that the

Industrial Commission exercise continuing jurisdiction over Benton's claim under

R.C, 4123-52 and make a Snding that Benton had committed fraud by filing a claim

2



0II10 FIRST DISTRICT COURT OF APPt;AL5

for workers' compensation benefits for lnjuriea that had not occurred in tho course or

scope of her employment with HCESC. HCESC sought an order from ti e Industrial

Commission terminating Benton's right to contirtued participation in the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfully paid to Benton.

(15) A DHO denied HCESC's motion. A SHO affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented her account of tho March 2003

accident. The Industrial Commission declined to hear HCR,SC's appeal. HCP,SC then

filad a timely notlee of appeal with the common pleas court pursuant to R.C.

4123,512(A). 6enton filed a complaint as statutorily required, She then moved to

dismiss HCESC's appeal on the basis that the trial court lacked subject-matter

juris-diction. The trial court granted Benton's motion to dismiss. This appeal

followed.

(16) In its sole assignment of error, HCFSC argueg the trial coart erred in

dismissing its appeal from the industrial Commission for lack of subject-matter

jurisdiction.

(17) RC. 4123•512(A) provides that a"elaimaint " Y Y may appeal an order

of the Industrial commission made under division (E) of saction 4123.511 of the

Revised Code in an injury or occupational disease case, other than a decision as to

the extent of disability to the court of common pleas of the county in whiah the injury

was inflicted R k Y R The Ohio Supreme Court has interpreted R.C. 4123•512 narrowly

to allow claimants and employers to appeal only those Industrial Cominission orders

that involve a claimant's right to participate or to continue to participate in the

3
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workers' conipensation fund,' The supreme court has fitrther held that the only

right-to-purtieipate question that is subject to judicial review is "whether an

employee's injury, disease, or death occurred in the course of and arising out of his or

her employment " Determinations as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas court and must be challenged in

an action for mandamus.3

(Q8) i1CFSC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, because it had aAeged that Benton had committed fraud

and had directly sought the teraunation of her right to continue participating in the

workers' compensation fund. Benton and the Administrator argue, on the other

hand, that the lndustrial Commission's refusal to exercise continuingjurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside the jorisdiction of the common pleas court.

{¶9) Although this court has not specifically addressed this issue, we

recognize that there is a split of authority among appellate districts regarding

whether an employer's allegation of fraud is appealable under R.C. 4123.512•

HCESC relies on cases from the Fifth und Tenth Appellate Districts that hold that

such issues are appealable, whlle Benton and the Administrator rely primarily upon

I White v, Conrad, 1o2 Ohlo 8t.3d tz5, 20o4-0hio•zi48, 8o7 N.E,2d 327, at 9lo•i3, citing Feftp U.
AT&T Technotopies, Inc. (1992), 65 Ohto St.yd 234, 239, 6oz N.E.2d L141; see, alao, Lawson v.
ftvbert Lee Brown, Inc, (b4ar. 20, 1998), iat Dlst. Nos, G97o1og and (}97o132.
a 5tate ex. rel. Lipaschak v. Indus. 6amm., go Ohio St.3d 276, 279, 2ooo-Ohio-78, 737 N42d
5191 Falty, aupra, at pamgraph two of the aytlabus; Afrates v. Lorain (1992), 6$ Ohio St.Bd zz,
584 N,II.2d 1175, paiagraph one of the syllabus; State ex reL IsS ans v, Indvs. Comm., 64 Ohlo
8t,3d 236, t99a-0hio-8, 594 N.112d 6o9,
a id.; 4homas v. Conrad (1998), 81 Ohio St.gd 475, 477, 692 N,E,zd 295 Felty, eapra, at
paragraph two of the syUabus.

4
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the reasoning in a Second Appellate District case and an Sleventh Appellate District

case, which ltold that they are not,

(110) In Jones v. MassfIIon Bd, of Edn., the Fifth Appellate District held

that the_ court of common pleas had jurisdiction over Industrial Commission

dec3sions regarding the termination of a claimant's right to participate due to fraud

in establishing the claim.4 In that case, the employer had certified an employee's

claim for a knee injury. Five months later, however, the employer moved to disallow

the claim on the basis of newly discovered evidence that the employee's knee injury

had not occurred within the course and scope of his employment, but was actually

the result of a nonoccupational, recreational,.spotts injurythat he had sustained two

years earlier. 'Che Bifth Appellate District held that because the employer's motiun

had sought to discontinue the employee's "right to participate in the Stato Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

(¶il) In Moore v, TYimb[e, the Tenth Appellate District held that the

common pleas court had jurisdiction to entertain an employer's appeal from the

denial of its CG86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employea had been Injured at home, lifting a

motorcycle, and not at the workplaeo.s The court hald that because the employer

had attempted to terminate the employee's right to participate based upon the

ernployee's alleged fraud, the court l,ad jurisdiction to entertain the employer's

appeal under R.C. 4123•519,

A(June 13, t894), 5th Dist, No. 94CAooiB.
5(Dec. 2i, 1993), loth Dist. Na, 99Ap808-1084.

5
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(112} In T@otnas u, Cienrad, the Second Appellate Distriat rejected an

employer's argument that the trlal court had erred in dismissing its appeal under

R.C. 4123•512 because it concarned "whether [an employee] had a right'to continue

participating in the workers' componsadon system in light of `intervening' dog attack

injuries she [had] sustained,"6 In concluding that the employer's motion and the

Industiial Commisaion's rtiling were not appealable because they had involved the

extent of the employee's disability, the court analyzed and criticized the holdings of

the kiftlt and Tenntlr Appcllate Districts in Jones and Moore, The Second Appellate

District then certified the case to the Olilo Supreme Court for review,

(¶13) Although the Ohio Supreme Court ultimately affirmed the Second

Appellate District's decision in Thomas v, Conrad, it rejected the court's analysis of

Jones and Moore.7 The supreme court held that the employer in Thomas, unlike the

ernployers in Jones and Afoore, had not raised the tssue of fraud or questioned

Thomas's original claim for bene8ts,8 Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thomas's allowed conditions,"9 Thus,

the employer had only raised a question as to the extent ofTltomas's disability,-O

(114) The supreme court trent on to atate thai its opinion did "not change

the reasoning of the courts of appeal in Moore u. TYfmble and In Jones v, MassiNon

Board of Education" because the "employers in Moore and Jones [had] questioned

the claimant's right to continue to participate in the fund, alleging fraud with regard

^(Feb, 14, 1997), end Dist Nos. 15873 and 15898,
78t Obio St.3d 475,692 N.8.2d 2p8,
8 Id. at 4478-479,
o Id.
o Id-

6
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to the facts aurrounding the respective claimadts' initial elaims. and "[had]

challenged cach claimant's r;ght to particSpato and tried to terminate that right,""

{¶15j In Brown u. Thomas Asphalt Paving Co.;' the Eleventlt Appellate

Dlstriet held, in a two-to-one decision, that the common pieas court lacked subject-

matter jurisdiction under R.C. 4123,512 to entertain an employer's appeal on

allegations of fraud, The trial court had relied on language in Thomas v, Conrad to

permit an employer's appeal and a subsequont trial on the issue of the employee's

fraud. A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jortes was merely dicta and was thus not

binding on it. The majority then relied on a case it had earlier decided, Harper o.

Administrator, Bureau of Workers' Compensattort,13 to conclude that the common

pleas court lacked jurisdiction,

{N16} After carefully roviewing these couflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. in those cases, the employers made a faotually similar

argument to the one that HCESC malces here, tliat the claimant wag not injured

within the course and scope of his employment. Furthermore, the Harper decision,

upon which the Eleventh Appellate District relied in the Brown case, is factually

distinguishable in that the employer in Harper had argued that the employee had

committed fraud by failing to disclose an extant shoulder condition.

(1I7) While we recognize that the supreme court has not squarely

addressed this issue, we belieae that the rationale and dicta in the Thomas case

Sd.
a uth Dist. No, 2000-P-0098, x0or-Ohlo-87po.

13 (Dec. 17,1993), r1th Dist. No. 98-T-486g.

7
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supports the conclusion that HCESC's motion for fi-aud directly questioned whether

Benton's injury had occurred hi the course of and had arisen out of her'etnploynient

with I-1CL'SC, As the Ohio Supreme Conrt stated in State ex, ret. Liposchak v.

!nclus. Comm., °wlrether ati employee's in)ury, disease, or death occttrred in the

course of and erising ont of his or her employment" S9 a right-to-participate issue

that is appealable to the comtnon pleas court w

{118} Because FICLrSC's motion In this caso related directly to Benton's right

to continue participating in the worhers' compensation fund for the injuries she had

sustained in the March 19, 2003, automobile accider t, it was ptoper for HCESC to

have appealed the Industrial Commission's decision to the trial court under R,C.

4123•512. We,therefore,reversethejedgmentofthetrialcourtandrentandthiscase

forfurther proceedings consistent with this docision and the law.

Judgment reversed and cause remanded,

IIiLDi?IIIUNDT, P.J., and CUNN[N(31rAM, J., eOncur.

Please Noter

The court has recorded its own entry on the date of the release of this declsion.

11 Ltposchak, supt'a, at 279{ see, also, Felty, supra, at paragraph two of ihe syUabus; rl,frates,
supra, ut paragraph onu of ttre ayllebus; State ex rel Evans, supra, at paragrapb one of the
syllabus; see, also, State ex ret. Forest U. Andwr Hookmp Lbnsumer Glass,loth Dist. No, oylp-
190, 2003•Ohia-6077, at 16 (etattng that "(Qn an appeal pursuant to R.C. 4123,512, tha Isaues to
be addressed by the trial court wouW be those relating to the preseace of a medical ooadit(on and
whether or not 1t was a work•related injury"l.

8



EXHIBIT 5

COURT OF COMMON PI,EAS
EIAIYITLTON COUNTY, OHIO

HAMILTON COUNTY EDUCATIONAL Case No, A0609684
SERVICE CENTER

Delendatit-Appellant, Judge Robert C.. Winkler

v- ENTRY GRANT2NG
PLATNTIFF'S MOTION TO

DAIZOh'TA BENTON, etal, ., .. . .DISMISS

Plaintiff-Appellee.

This matter came before the Court for hearing on Plainfiff-Appellee, Daizonia

Benton's, Motion to Disnuss. The Court has reviewcd said motion and response thereto

and being fully apprised in the premises hereby GRANTS same,

IT IS SO ORDERED.

Origlnal siCg ed fortiling,
9urlge'^'p6ertC ^xklar

Judge Robert C. Win[tler

Authority:.
Schultz v. Ohio Hureau of Workers' Compen.sation, 148 Ohio App.3d 310, (2002),
Felry v. AT&T Technologtes, Inc., 65 Ohio St3d 234, (1992).

Copies to:

Gregory W. Bellman, Esq.
813 Broadway, First Floor
Cincinnati, Ohio 45202

David Lampe, Esq.
121 West Nirith Street
Cincinnati, Ohio 45202

James Carroll, Esq.
Assistant Attomey General
441 Vine Street, 1600 Carew Tower
Cincinnati, Ohio 45202
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EXHIBIT 6

LexisNexis•
1 of I DOCIJMENT

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2009 by Matthew Bender & Company, Inc

a tnember of the LexisNexis Group
All rights reserved.

*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH FEBRUARY 18, 2009 ***

*** ANNOTATIONS CURRENT THROUGII JANUARY 1, 2009 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JANUARY I, 2009 ***

TITLE 41. LABOR AND iNDUSTRY
CHAPTER 4123. WORKERS' COMPENSATION

JUItISDICTION OF COMMISSION

Go to the Ohio Code Archive Directory

ORC Ann. 4123.512 (2009)

§ 4123.512. 'Appeal to court of common pleas; costs; fees

(A) The claimant or the employer may appeal an order of tlte industrial commission made under division (E) of sec-
tion 4123.511 [4123.51.1] of the Revised Code in any injury or occupational disease case, otlter than a decision as to the
extent of disability to the court of common pleas of the county in which the injury was inflicted or in which the contract
of employment was tnade if the injury occurred outside the state, or in which the contract of employment was made if
the exposure occurred outside the state. If no common pleas court has jurisdiction for the purposes of an appeal by the
use of the jurisdictional requirements described in this division, the appellant may use the venue provisions in the Rules
of Civil Procedure to vest jurisdiction in a court. If the claim is for an occupational disease the appeal shall be to the
court of common pleas of tlre county in which the exposure which caused the disease occurred. Like appeal may be
taken from an order. of a staff hearing officer made under division (D) of section 4123.511 [4123.51.1] of the Revised
Cbde from which the commission has refused to hear an appeal. The appellant shall file the notice of appeal with a court
of common pleas within sixty days after the date of the receipt of the order appealed fronr or the date of receipt of the
order of the cotnmission refusing to hear an appeal of a staff hearing officer's decision under division (D) of section
4123.511 [4123.51.1] ojthe Revised Code. The filittg of the notice of the appeal with the court is the only act required
to perfect the appeal.

If an action has been commenced in a court of a county other than a court of a county havingjurisdiction over the
action, the court, upon notice by any party or upon its own motion, shall transfer the action to a court of a county having
jurisdiction.

Notwithstanding anything to the contrary in this section, if the commission determines under section 4123.522
[4123.52.2] ojthe Revised Code that an employee, employer, or their respective representatives have not received writ-
ten notice of an order or decision which is appealable to a court under this section and which grants relief pursuant to
section 4123.522 [4123.52.21 ofthe Revised Code, the party granted the relief has sixty days frotit receipt of the order
under section 4123.522 [4123.52.2] of the Revised Code to file a notice of appeal under this section.

(B) The notice of appeal shall state the names of the claimant and the employer, the number of the claim, the date
of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers' compensation, the claimant, and the employer shall be parties to the appeal and the
court, upon the application of the commission, shall make the cotnmission a party. The party filing the appeal shall
serve a copy of the notice of appeal on the administrator at the central office of the bureau of workers' compensation in
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Columbus. The adininistrator shall notify thc cmployer that if the employer fails to become an active party to the appeal,
then the administrator may act on behalf of thc employer and the results of tlte appeal could have an adverse effect upon

the employer's preiniunt rates.

(C) The attorney general or one or inore of the attorney general's assistants or special counsel designated by the at-
torney general shall represent the administrator and the commission. In the event the attorney general or the attorney
general's designated assistants or special counsel are absent, the administrator or the conmtission shall select one or
more of the attorneys in the employ ofthe adininistrator or the commissiott as the administrator's attorney or the com-
mission's attorney in the appeal. Any attorney so employed shall continue the representation during the entire period of
the appeal and in all hearings thereof except where the continued representation becomes impractical.

(D) Upon receipt of notice of appeal the clerk of courts shall provide notice to all parties who are appellees and to

the commission.

The claimant shall, within thirty days after the filing of the notice of appeal, file a petition containing a statement of
facts in ordinary and concise language showing a cause of action to participate or to continue to participate in the fund
and setting forth the basis for the jurisdiction of the court over the actiort. Further pleadings shall he had in accordance
with the Rules of Civil Procedure, provided that service of summons on such petition shall not be required and provided
that the claimant may not dismiss the cotnplaint without the employer's consent if the employer is the party that filed the
notice of appeal to coutt pursuant to this section. The clerk of the court shal I, upon receipt thereof, transmit by cettified
mail a copy thereof to each party nained in the notice of appeal other than the claimant. Any party inay file with the
clerk prior to the trial of the action a deposition of any physician taken in accordance with the provisions of the Revised
Code, which deposition may be read in the trial of the action even though the physician is a resident of or subject to
service in the county in which the trial is had. The bureau of workers' compensation shall pay the cost of the steno-
grapttic deposition filed in court and of copies of the stenographic deposition for each pat'ty front the surplus fund and
charge the costs thereof against the unsuccessful party if the claimant's right to patticipate or continue to participate is
finally sustained or established in the appeal. [n the event the deposition is taken and filed, the physician whose deposi-
tion is taken is not required to respond to any subpoena issued in the trial of the action. The court, or the jury under the
instructions of the coutt, if a jury is demanded, shall deterniine the right of the claimant to participate or to continue to
participate in the fund upon the evidence adduced at the hearing of the action.

(E) The court shall ceitify its decision to the commission and the certificate shall be entered in the records of (he
court. Appeals from thejudgment are governed by the law applicable to the appeal of civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the claimant's attor-
ney to be fixed by the trial judge, based upon the effort expended, in the event the claimant's right to participate or to
cotltitlue to participate in the fund is establislted upon the final determination of an appeal, shall be taxed against the
employer or the commission if the commission or the administrator rather than the employer contested the right of the
claimant to participate in the fund. The attorney's fee shall not exceed forty-two hundred dollars.

(G) If the finding of the court or the verdict of thejury is in favor of the clai nant's right to participate in the fund,
the commission and the administrator shall thereafter proceed in the inatter of the claim as if the judgment were the de-
cision of the commission, subject to the power of modification provided by section 4123.52 of the Revised Code.

(H) An appeal from an order issued under division (E) of.rectioar 4123.511 (4123.51.11 ofthe Revised Code or any

action filed in court in a case in which an awat'd of compensation or medical benefits has been made shall not stay the
payment of compensation or medical benefits under the award, or payment for subsequent periods of total disability or
medical benefits during the pendency of the appeal. If, in a final administrative or judicial action, it is determined that
payments of compensation or benefits, or both, tnade to or on beha[f of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under division (A) of section 4123.34 of the Revis•ed Code. In the

event the employer is a state risk, the amount shall not be charged to the employer's experience, and the administrator
shall adjust the employer's account accordingly. In the event the employer is a self-insuring employer, the self-insuring
employer shall deduct the amount from the paid cotnpensation the self-insuring employer reports to the administrator

under division (L) ofsection 4123.35 ofthe Revised Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an etnployee or
an employee's dependents by filing an application with the bureau of workers' compensation not more than one hundred
eighty days and not less than ninety days before the first day of the employer's next six-month coverage period. If the
seff-insuring employer timely fdes the application, the application is effective on the first day of the employer's next
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six-montlr coverage period, provided that ttie adntinistrator slrall coinpute the employer's assessment for the surplus
fund due with respect to the period during which that application was filed without regard to the fil'nig of the applica-
tion. On and after the effective date of the employer's election, the self-insuring employer shall pay directly to an em-
ployee or to an employee's dependents conipensation and benefits under this section regardless of the date of the injury
or occupational disease, and the employer shall receive no money or credits froni the surplus fund on account of those
pay nents and shall not be reqt ired to pay any aniounts into the su plus fund on account of this section. The election
made under this division is irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of common pleas or
the court of appeals shall be preferred over all other civil actions except election causes, irrespective of position on the
calendar.

This section applies to all decisions of the conunission or the administrator ou November 2, 1959, and all claims
filed thereafter are govemed by sections 4123.511 [4123.51.1] and 4123.512 [4129.51.2] of the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this section is govemed by
fotmer sections 4123.514 [4123.51.4], 4123.515 [4123.51.5], 4123.516[4123.51.6], and 4123.519 [4123.51.9] and
section 4123.522 [4123.52.2] of the Revised Code.
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