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INTRODUCTION -~

Under R.C. 4123.512 and this Court’s case law, an employer in a workers’ compensation
case may appeal only a right-to-participate determination. The court below deviated from this
rule and held that an employer may circumvent R.C. 4123.512"s jurisdictional limit by claiming
{raud even after the injured employee’s right to participate has been determined and the statute of
limitations to challenge that determination has run. The lower court’s interpretation of R.C.
4123.512 expands the appellate jurisdiction of the courts and disrupts the delicate balance
between the Commission and the courts.

This Court has held that a litigant may seek judicial review of an Industrial Commission
ruling by tﬁree procedural mechanisms: an appeal under R.C. 4123.512, an action for
mandamus, or an action for declaratory judgment. Felty v. AT&T Techs. (1992), 65 Ohio St. 3d
234, 237. Which mechanism a claimant may use depends on the nature of the Commission’s
decision, and appeals under R.C. 4123.512 are limited to cases involving one question: “whether
an employee’s injury, disease, or death occurred in the course of and arising out of his or her
employment.” State ex rel. Liposchak v. Indus. Comm’n, 90 Ohio St.3d 276, 279, 2000-Ohio-73.

Here, the employer, Hamilton County Educational Service Center (“Hamilton”), did not
challenge the initial allowance of employee Diazonia .Benton’s worker’s compensation claim,
nor did Hamilton challenge additional conditions. Instead, Hamilton—after the time for
appealing the right-to-participate determination under R.C. 4123.512(A) had expired—argued
that Benton’s claim should be discontinued because she had allegedly committed fraud. When
the Commission declined to terminate Benton’s claim based on fraud, Hamilton appealed to the
court of common pleas under R.C. 4123.5 12.

This Court has held that R.C. 4123.512°s appellate procedure should be used sparingly,

partly to prevent the courts of common pleas from being overburdened with review of every



Commission decision, and partly to allow the Commission to act as an effective and independent -
agency. Only the threshold question of whether a claimant is entitled to partictpate in the system
is amenable to the formal de novo hearing in an appeal under R.C. 4123.512. Other Commission
decisions, including those to continue participation despite a fraud allegation, are more amenable
to the flexible and informal administrative hearing, and, if necessary, a streamlined mandamus
action.

The limitation on the courts’ jurisdiction under R.C. 4123.512 also ensures that the
workers® compensation system functions largely outside the courts, And that ability to function
is undermined if, after the initial right-to-participate decision, an employer can appeal an
allegation of fraud or some other theory of discm;mtinuance to the court of common pleas. Not
only might it lead to abuse of the system by employers who already get second and even third
bites at the participation apple in the administrative process, but, because the burden of proof is
always on the claimant, it forces the claimant to prove his right to participate again and again.

Finally, R.C. 4123.95’s the mandate to “liberally construe™ workers’ compensation laws
“in favor of employees” supports allowing a claimant to appeal the discontinuance of a claim,
but not allowing the employer to appeal the continuance of a claim. For these reasons, the court
below incorrectly allowed Hamilton’s appeal under R.C. 4123.512.

STATEMENT OF THE CASE AND FACTS

The claimant, Benton, was injured in a car accident in 2003. Benton v. Hamilton County
Educ. Serv. Ctr. (1st Dist.), 2008 Ohio App. Lexis 3586, 2008-Ohio-4272, §2. The Bureau of
Workers® Compensation (*Bureau”) allowed her workers® compensation claim in 2003, and the
Bureau allowed some additional conditions 1o the claim in 2006. id at 3. Benton’s employer,
Hamilton, did not appeal either the initial allowance or the additional conditions under R.C.

4123.512.



Roughly a year after the initial allowance and shortly after the allowance of additional
conditions, Hamilton filed a motion requesting that the Commission exercise continuing
jurisdiction and find that Benton had committed fraud in applying for benefits. /d at 4.
Hamilton made no allegation that there was newly discovered evidence. The Commission
denied Hamilton’s motion, finding no evidence that Benton had ;:ommitted fraud. Id at 9 5.
Hamilton then appealed the denial of the frand motion under R.C. 4123.512 to the Hamilton
County Court of Common Pleas. Id

Benton and the Bureau moved to dismiss for lack of subject matter jurisdiction, arguing
that Hamilton could not appeal under R.C. 4123.512. [d. That provision states that “[t]he
claimant or the employer may appeal an order of the industrial commission . . . in aﬁy injury or
oceupational disease case, other than a decision as to the extent of disability to the court of
common pleas.” R.C. 4123.512@). Benton and the Bureau argued that this provision is
construed narrowly and does not include the Commission’s denial of an employer’s fraud
allegations. The trial court agreed and granted the motions. /d

Hamilton appealed to the First District, which reversed and remanded. The appeals court
held that a motion for fraud directly asks whether the injury occurred in the course of, or arose
out of, the claimant’s employment. /d at £6.

Benton and the Bureau filed a motion to certify a conflict between this decision and
decisions in other District Courts of Appeals, which the appeals court granted. In addition, the
Bureau filed a notice of appeal and memorandum in support of jurisdiction. This Court accepted
the certified conflict and granted jurisdiction on December 31, 2008. Benton v. Hamilton County

Educ. Serv. Ctr. (2008), 120 Ohio St. 3d 1452, 2008-Ohio-1946.



ARGUMENT

Administrator’s Proposition of Law:

A court of common pleas lacks jurisdiction to hear appeals under R.C. 4123.512 once a
workers’' compensation claimant’s right to participate is established and has not been
appealed or discontinued.

This Court’s decisions establish that a court of common pleas lacks jurisdiction to hear
appeals under R.C. 4123.512 once a claimant’s right to participate is established and has not
been appealed. The statutory underpinning of this precedent is the language of R.C. 4123.512
(formerly R.C. 4123.519). R.C. 4123.512(A) defines the jurisdiction of common pleas courts n
appeals from decisions of the Commission: “The claimant or the employer may appeal an order
of the industrial commission . . . in any injury or occupational disease case, other than a decision
as to the extent of disability, to the court of common pleas.” This Court has repeatedly
interpreted R.C. 4123.512 narrowly and has held that only challenées of one question are
appealable: “whether an employee’s injury, disease, or death occurred in the course of and arising
out of his or her employment.” Liposchak, 90 Ohio St. 3d at 279; see also Felty, 65 Ohio St. 3d at
238.

As explained below, allowing an employer to claim fraud and appeal under R.C. 4123.512
after a right to partiéipale has been established on the original claim undermines both the letter and
the spirit of the statute.

A. A litigant seeking judicial review of an Industrial Commission order has a choice of

three causes of action, each strictly limited; if the litigant does not make the proper
choice, the reviewing court lacks subject matter jurisdiction.

This case concerns the most basic, and in many ways the most important, decision a
workers’ compensation litigant must make: whether she can appeal an order of the Commission
to the common pleas court under R.C. 4123.512, or whether she must use some other mechanism

to challenge the order. In Felty, the Court recognized the three ways a litigant may challenge a



Commission ruling: (1) By directly appealing to the courts of common pleas under R.C.
4123.512; (2) by filing a mandamus petition under R.C. Chapter 2731; or (3) by filing an action
for declaratory judgment under R.C. Chapter 2721. 65 Ohio. St. 3d at 240. The Court also made
clear that each mechanism is strictly limited, and “if the litigant . . . does not make the proper
choice, the reviewing court will not have subject matter jurisdiction and the case must be
dismissed.” /d

Thus, in this case, because Hamilton’s challenge to the Commission’s order is not
appealable under R.C. 4123.512, the court of common pleas has no jurisdiction to hear the case.
B. A court of common pleas has jurisdiction to review an Industrial Commission order

under R.C. 4123.512 only if the issue under review is the claimant’s right to

participate.

The Court in Felty explained that the limited nature of appellate proceedings under R.C.
guarantees that the workers’ compensation system will function largely outside of the courts. 65
Ohio St. 3d at 238. The purpose of the limit is partly to allow the Commission to be
independent, without excessive interference by the courts, and partly to prevent courts of
common pleas from being overburdened by administrative appeals. “The courts simply cannot
review all the decisions of the commission if the commission is to be an effective and
independent agency;” Id. In other words, “{ulnless a narrow reading of R.C. 4123.512 is
adhered to, almost every decision of the commission, major or minor, could eventually find its
way to the common pleas court.” Jd.  Thus, this Court has consistently held that for the
Commission to remain effective, it must be free to make most of its decisions independent of the
court system.

The Industrial- Commission retains independence in two ways. First, R.C. 4123.512

prohibits a litigant from appealing an extent-of-disability issue. Second, this Court has

interpreted extent of disability to mean any question other than the initial right to participate:



“The only right-to-participate question that is appealable is whether an employee’s injury,
disease, or death occurred in the course of and arising out of his or her employment.” Liposchak,
90 Ohio St. 3d at 279-80. Thus, under Liposchak, any question arising after the original right to
participate has been established is considered an extent-of-disability question and is not
appealable under R.C. 4123.512.

The Liposchak right-to-participate versus extent-of-disability dichotomy makes sense. By
its very nature, the right-to-participate question requires finality for the claimant, the employer,
the Bureau, and the Commission. The cxtent-of-disability question, by contrast, requires
flexibility on the part of these entities.

Only final decisions are appealable under VR.C. 4123.512. See Felty, 65 Ohio St. 3d at 240
(“[O]nly- those decisions that finalize the allowance or disallowance of a claim...are
appealable.™). And a right-to-participate decision is a final either/or determination that a court of
law is well-suited to review. Moreover, an R.C. 4123.512 appeal results in a de novo hearing,
with all the time and expense required of a trial on the merits. See Ward v. Kroger Co., 106
Ohio St. 3d 35, 2005-Ohio-3560, 9 7 (“[A]n R.C. 4123.512 appeal is a de novo determination of
fact and law . ...”). Thus, because of the resources expended, the use of R.C. 4123.512 should
bring with it some finality—and not simply be an intermediate step in an ongoing process.
Moreover, under R.C. 4123.512(A) an appeal must be brought within 60 days of the
Commission’s final order. If the General Assembly wanted parties to litigate and re-litigate a
final right-to-participate decision, it would not have placed a statute of limitations on R.C.
4123.512 appeals.

On the other hand, most extent-of-disability questions are on-going and require flexibility

from all parties. After an injury, it might not initially be clear for what compensation the injured



worker will be eligible. The injury might eventually heal completely, or the worker might
always carry some disability. Different injuries require different amounts of time to heal, and
complications from an injury might persist for years. In addition, a claimant’s work situation
might change. And new or additional evidence of any of these issues might be discovered. All
of these factors require adjustments to the amount and type of a claimant’s compensation, and all
of them require that the claimant or employer be able to challenge administratively a Bureau or
Commission decision.

For example, if a claimant applies for temporary total comipensation (*1T”) on the basis of
an allowed claim and is denied, the claimant may apply again once his circumstances have
changed, or once he can provide additional medical evidence. Likewise, if a claimaﬁt is awarded
TT, the employer may challenge the allowance administratively, and may also later apply to have
the TT discontinued if circumstan-ces change. Thus, disputes over extent of disability are fluid
and will change based on numerous factors, including the claimant’s rehabilitation from the
injury, his employment circumstances, and the medical and other evidence available at the time.

The administrative setting is ideal for the flexibility required for extent-of-disability
determinations, because the agency experts can make adjustments as facts and circumstances
change. In addition, extent-of-disability questions, when they are challenged in court, are
usually challenged through an action for a writ of mandamus to the Court of Appeals for
Franklin County. Felty, 65 Ohio St. 3d at 237. Mandamus has no statute of limitations, and its
standard of review is deferential to the Commission’s orders. The Tenth District Court of
Appeals has a streamlined system in which magistrates with expertise in this area initially handle
these cases, often with only paper hearings. See, e.g., State ex rel. Pierron v. Indus. Comm'n,

120 Ohio St. 3d 40, 2008-Ohio-5245. Indeed, a mandamus proceeding, unlike an R.C. 4123.512



appeal, does not require a de novo hearing. Thus, the majority of extent-of-disability questions
are usually handled in a streamlined, deferential manner by the courts, supporting the flexibility
necessary to decide these issues.

In short, administrative and judicial mechanisms are logically set up in the workers’
compensation system to support the different natures of right-to-participate and extent-of-
disability inquiries. As explained below, an allegation of fraud after a claimant’s right to
participate has been decided fits more logically into the extent-of-disability category than into
the right-to-participate category and therefore should not be appealable under R.C. 4123.512.

C. Revised Code 4123.512 appeals are limited to guarantee that the workers’

compensation system functions largely outside the courts, and that function is
undermined if an employer appeals after the right to participate is established.

Here, Hamilton wants to re-litigate the right-to-participate question by appealing the
Commission’s refusal to discontinue Benton’s claim on the basis of it—s fraud allegations. For at
least three reasons, Hamilton and similar employers should not be allowed to appeal the
Commission’s refusal to discontinue a claim.

First, a request to discontinue a claim based on a later allegation of fraud fits more logically
into the category of an extent-of-disability question rather than as a right-to-participate question.
As explained above, the right-to-participate question is intended as a threshold; once it is
decided, all following decisions are extent-of-disability questions. See Liposchak, 90 Ohio St.
3d at 279-280 (“The only right-to-participate question that is appealable is whether an
employee’s injury, disease, or death occurred in the course of and arising out of his or her
employment.”). Once an employee has established her right to participate, she has “cleared the
first hurdle, and then may attempt to establish his or her extent of disability.” /d. at 279. Here,
the threshold has already been met: Benton’s claim was allowed. Hamilton did not challenge

the Commission’s initial determination, and Hamilton’s allegation of fraud is not based on any



evidence that came to light afer the original claim was allowed. The claimant, the Bureau, and
the Commission, as well as the employer, have taken numerous actions based on the finality of
the decision allowing Benton’s claim. For éxample, the Bureau has paid Benton’s medical
expenses, and Benton has relied on the Commission’s determination that she is eligible to
receive workers’ compensation. Because of these many already-taken actions, an allegation of -
fraud after the threshold right-to-participate question has been decided is more logically handled
in the flexible extent-of-disability universe, rather than in the right-to-participate universe.

Second, as explained above, an R.C. 4123.512 appeal requires a full, de novo hearing on
the merits in the common pleas court—a disruptive and resource-intensive process. If Hamilton
is allowéd to appeal here, any employer could use a request to discontinue a claim to abuse the
system. For example, an employer, after failing to appeal or losing an appeal of the original
allowance of a claim, could claim fraud or some other theory to discontinue or eliminate the
original claim. If one theory is unsuccessful, the employer could try another, getting yet another
chance to eliminate the claim. This would lead to many more employer appeals, as they would
not be limited to the original claim but would be able to try out any later theories that might
discredit the original claim. Moreover, if an employer may continually challenge the right-to-
participate determination, R.C. 4123.512’s statute of limitations is meaningless.

Third, if the employer were allowed multiple appeals of the right-to-participate question, it
would undermine the sound policy reasons behind the narrow limits of R.C. 4123.152. A
claimant could never rely on a right-to-participate decision in seeking the various forms of
compensation open to her once her claim is allowed. The Commission and Bureau, as well as

the claimant, would be forced to re-litigate the initial claim each time the employer wants



another bite at the apple. And the courts would expend resources again and again to decide the
same right-to-participate question.

Put simply, the important policies articulated in Felfy are undermined if an employer is
allowed to appeal an order denying a request to discontinue a claim.
D. Sound reasons support the claimant’s right to appeal the discontinuance of a claim,

while disallowing an employer the right to appeal the continuance of an injured
worker’s claim.

The fact that R.C. 4123.512 allows a claimant to appeal a ruling that terminates her right to
participate is consistent with the principles explained above. In Stafe ex rel Evans v. Industrial
Commission (1992), 64 Ohio St. 3d 236, the Court held that a claimant could appeal a
Commission decision permanently foreclosing him from receiving any further benefits. This
does not mean, however, that an employer may also appeal a refusal to discontinue a claim. As
the Felty Court put it:

Once the right to participation for a specific condition is determined by the

commission, no subsequent tulings, except a ruling that terminates the right to

participate, are appealable pursuant to R.C. 4123.51[2].

65 Ohio St. 3d at 240. Thus, either a claimant or an erployer can appeal the initial order regarding
a claimant’s right to participate, but, after that, the only order that may be appealed under R.C.
4123.512 is a ruling “terminating the right to participate.” More reéenﬂy, the Court reiterated the
principle, holding that only a claimant whose right to continue to participate in the fund has been
terminated may appeal under R.C. 4123.512(D). White v. Conrad, 102 Ohio St. 3d 125, 2004-
Ohio-2148, 79 12-14.

The Court has not directly addressed the exact question here: whether an employer may
appeal the Commission’s refusal to terminate a claim. And the intermediate appellate courts are

divided on the issue. The Fourth and Eleventh Districts have held that a Commission order

denying a disallowance due to fraud is not appealable. See Brown v. Thomas Asphalt Paving Co.
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(11th Dist.), 2001 Ohio App. Lexis 5659, 2001-Ohio-8720; Harper v. Adm’r, Bur. of Workers’
Comp. (11th Dist.), 1993 Ohio App. Lexis 6068; Schultz v. Adm’r, Ohio Bur. of Workers’ Comp.
(4th Dist.), 148 Ohio App. 3d 310, 2002-Ohio-3622. On the other hand, the First, Fifth, and
Tenth districts have held that a common pleas court has jurisdiction to hear a R.C. 4123.512
appeal in a decision regarding the continuation or termination of a claimant’s right to participate
due to fraud. See Benton, 2008-Ohio-4272 at 4 18; Jones v. Massillon Bd. of Educ. (5th Dist.),
1994 Ohio App. Lexis 2891; Moore v. Trimble (10th Dist.), 1993 Ohio App. Lexis 6204.

In Thomas v. Conrad (1998), 81 Ohio St. 3d 475, the Court addressed a slightly different
fact situation than this case presents. The claimant in Thomas was attacked by a dog after she
submitted a workers’ compensation claim. The employer objected to her right t.o participate in
the system because, it said, her current complaints were caused by the intervening dog attack, not
her industrial injury. The C01r_1mission disagreed and continued Thomas’s compensation. The
Court held that the Commission’s decision not to discontinue participation was a question of
extent of disability, rather than right to participate.

The Court then commented on the Fifth and Tenth Districts’ treatment of the issue here,
that is, where the employer alleges fraud:

Our opinion today does not change the reasoning of the courts of appeals in Moore v.

Trimble and in Jones v. Massillon Bd. of Edn. The employers in Moore and Jones
questioned the claimants’ right to continue to participate in the fund, alleging fraud

with regard to facts surrounding the respective claimant’s inifial claims. ... Here
[the employer] did not raise the issue of fraud or question [the employee’s] original
claim.

Id at 478-79. Thus, while commenting on and distinguishing the Fifth and Tenth Districts’
interpretations in dicta, the Court has not directly decided the precise issue presented here, where
an employer has appealed the Commission’s order to continue participation despite an allegation

of fraud by the claimant with regard to her imitial claim.

11



Nonetheless, T homas’s holding and reasoning applies here and supports the
Administrator’s argument. In Thomas, the employer claimed that because it “framed its motion
in terms of terminating the rnight to participate,” it could appeal under R.C. 4123.512 because,
~“had the Industrial Commission granted the motion, [the employer] would have been able to
appeal.” Id. at 477. The Court rejected this argument. Because the employee’s right-to-
participate determination remained undisturbed, the Court treated the claim as an extent-of-
disability question. [d. at 478. The same reasoning applies here. Benton’s initial right-to-
participate determination remains undisturbed regardless of how Hamilton frames its claim.
Thus, the Commission’s refusal to terminate Benton’s claim is an extent-of-disability issue.

Moreover, it is not unfair to employers to hold that a decision to continue participation, as
opposed to a decision to terminate it, is not appealable under R.C. 4123.512. Cf. Thomas, 81
Ohio St. 3d at 479 (rejecting equal protection argument becau-se “both the employer and
employee have the right to appeal when they are negatively affected™). First, an appeal under
R.C. 4123.512, as explained above, involves a de novo hearing, in which the claimant always
has the burden of proof, even when the claimant has prevailed administratively and the employer
has filed the appeal. Thus, allowing an appeal from a continuance of a claim would give the
employer a powerfﬁl and disruptive weapon against a élaimant, when the employee’s claim has
already been allowed. The claimant should not have the burden of proving again and again that
her claim should be allowed. Second, the employer is not precluded from further actions
challenging the claim; the employer can file an action in mandamus or re-apply for a
discontinuance of the claim using additional evidence or an alternative theory. Finally, this
interpretation accords with the general étatutory mandate to “liberally construe™ the workers’

compensation laws “in favor of employees.” R.C. 4123.95.
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In short, there are sound reasons to treat differently an order discontinuing an injured

worker’s claim, which this Court has held appealable, and an order continuing a claim, which

this Court should not hold appealable.

CONCIL.USION

For the above reasons, the Administrator respectfully asks the Court to overrule the court

below.
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NOTICE OF CERTIFIED CONFLICT
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of Appeals has certified a conflict. See Journal Entry September 18, 2008, in Benton v. Hamilton
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Whether the refusal by the Industrial Commission of Ohio to exercise continuing

jurisdiction to make a finding of fraud is a right fo participate issue under R.C.
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The case at issue here, Benton v. Hamilton County Educational Service Center, Appeal No.
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App. LEXIS 6204 (Dec. 21, 1993), Franklin App. No. 93APE08-1084, unreported (Ex. 4), all of
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Brown v. Thoinas Asphalt Paving Co., 11th District No. 2000-P-0098, 2001-Ohio-8720
(Ex. 5); and Harper v. Adm'r, Bur. of Workers' Comp., 1993 Ohio App. LEXIS 6068 (Dec. 17,
1993), [1th District No. 93-T-4863, uareported (Ex. 6); Schultz v. Adm'’y, Ohio Bur. of Workers'
Comp., 148 Ohio App.3d 310, 2002-Chio-3622 (Ex, 7), all of which found such a decision not
appealable.

Appellant has also filed a discretionary appeal in this case. The Entry certifying the

conflict, as well as copies of all cited conflict cases, are appended.
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IN THE COURT OF APPEALS
FIRST APPELYLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO
DIAZONIA BENTON, ' APPEAL NO. C-o70223
rT——
Appeliee, i '
i
vs. ENTRY GRANTING MOTION! :
TO CERTIFY CONFLICT L © D8022393; .
HAMILTON COUNTY EDUCATION
SERVICE CENTER,
Appellant,
and
ADMINISTRATOR, BURBAU OF
WOREKFRS COMPENSATION,
Appellee.

This cause came on to be considered upon the separate motions of the appellees to
certlfy a conflict, and upon the memorandum in opposition.

The Court finds that the motion to cerlify is well taken and is granted.

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas
v. Conrad (Feb.14, 199%) Second District Nos. 15873 and 15898, and Brown v. Thomas
Asphalt Paving Co., Eleventh District, No. 2000-P-0098, 2001-Ohio-87z20

The certified issue is as follows:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate Issue under R.C.
4123.5127

To The Clerk:
Enter upon the Journal of the Courton SEP18 2008 per order of the Court.

= ot 7 T

Prestding Judge

{Copies sent to all coungel)
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Defendant-Appeliee.

Civil Appea! From: Hamilton _Couflty Court of Common P}éas
Judgment Appealed From Is: Reversed and Cause Remanded . -

Date of J udgmént Entry on Appeal: August 22, 2008

 Gregory W. Bellman, Sr., and Webey, Dickey, & Bellman, for Plaintiff-Appeliee,
. it by

: R -
David Lampe and Ennis Roberts & Fischer, L.P.A., for Defendant-Appellant,

Mare Dann, Attorney General of Ohjo, and James Carrofl, Assistant Attorney.
General, for Defendant-Appellee. ' Lo - ‘ _
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Please note; This case-has been removed ft;om the accelerated calendar.
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i
|

SUNDERMANN, Judge _

{1 Defcndant—appellant Hamilton County Educatwnal Service Center
(“HCESC") appeals from the trial court’s entry dismissing its adrnmlstranve appeal
pursuant to R.C, 4123.512 for lack of sub;ect-matter Junsdlctlon |

(92} HCESC's appeal to the common pleas court stemmed fmm injuries
| plamt:ff—appel]ee Diazonia. Benton suslamed on March 19, 2003, in a motor vehicle

accident, On February 18, 2005, Benton ﬁled an apphcahon for workers'

compenszmon benefits in whmh she clyimed that- her mjunes had occurred in the

scope “of Her employment with HCESC On March 9, 2005, Benton's workers
compensahon claim was allowed for neck spram, lumbar sprain, and a contusion to
her !Bft erow | HCESC recewed the order, but did not appeal the allowance of
' Benton s claim. | ' ' _ | _

{435 . On April 27, 2005, Benton filed a C-86 motion requesting t};at' her
workers' cdmpensation claim be amended to a.i!lot_«r the additional conditions of

radiculopathy and a herniated disc at L5-51. HCESC elected to have Benton undergo

an independent medical examination by Dr. Roger Meyer, whuldetermined that _

Benton's other conditions were causal]y related to her ongma! industrial 1 ln_]ury Asa "

result both a district hearing ofﬁ«::er (*DHO") and a ql’aff hearmg ofﬁcer (“SHO")
allowed Benton's wor kers compensatmn claim fox: t#h.e.se z?didlmonal condztlons

{14 HCESC did not appeal the SHO's a]]owancc of these additional

conditions, Instead on February 3, 2006, it filed a C-86 motlon requesnng that the

Industrial Commission exercise continuing Junsdwtlon over Bentons claim under

R.C. 4123.52 and make afi ndmg that Benton had commrtfed fraud by ﬁhng a claxm

A-7
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for w-orkers compensation beneﬁts fori mJurles that had not occurred in the course or

~ scope of her employment w1th HCESC HCESC sought an order from the ]nduatna]
Commission terminating Benton_s right to coatinued participation:in. the workers'
compensation fund and reimbdrsing it for wo‘rkers' cpmpénsaﬁun benefits
wrongfully paid to Benton.

{5} . A DHO denied HC;ESC'S motion. A SHO affirmed the DHO's ruling,
finding no evidence tha.t Benton had misrepresentéd herl_ a@ount of the March 2003

accident. The Industrial Corﬁmissjon declined to hear HCESC's appeal. [1CESC then

filed a' timely notice of appeal with the common ' pleas’ court purslljant to R.C. -

4123.512(A). Benton filed a cbrﬁplaint as statutorily réﬁuircd. She theh moved to

dismiss HCESC's appéal on the basis that the trial court lacked subject-matter

jurisdiction. The trial couft granted Benton's motion _'to 'dris‘miss; This appeal
fol]owred.'
| {1'[6} In its sole aséignmént (;f error, HCESC argues the trial .courli erred in
dismissiﬁé ifs'appeal from the Industrial Commission for lf"‘Ck of subject-matter
jurisdiction. ’ |
{97} R.C. 4123.512(A) provides that a "clalmamt ¢ * *'may appeal an order
. of the industrial commission made under division (E)j,of section 4123.511‘ of the
Revised Code in an injufy or occupational diseasél:.c.:,::ase,;otﬁcr tha;n a decision as to
the extent of disability to the court of common plea;l. of th}e county in which the injury
Was'inﬂicted *++* " The Ohio Supreme Court has iI%térpr'eted' R.C 4123: 512 narrowly
to aliow cléimants and employers io appeal only thds_e In dus_h‘iél Commission orders

that involve.a clalmant’s right to participate or-to continue to participate in the
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.

workers’ compensanon fund.» The supreme court has further heId that the onIy

right-to- participate questmn that is subject to judicial review is whether an

employee’ S'lI]leI’}f, discase, or death occurred in the course of and arising out of hls' or

her employment.”? Determinatior:m as to the extent of a claimant’'s disability, on the-

-other hand, are not appealéble to the common pleas court and must be challenged in
an action for ﬁmndamd_sﬁ | | ‘

8]  HCESC contends that the trisii coilljt had.‘ jurisdicﬁon to eﬁtertain its
appeal under R.C. 4123512, becaq:se it had alleged that ﬁenfon had committed fraud‘
and had directly sought the termi}lation of her right to coniitme ﬁaﬁicipating in the
workers’ éorﬁpénsﬁtion fund. 1-367{11:011 and the Administrator argue, oﬁ tﬁé ather
ﬁand, that the Industrial Commission’s refusal _tol eXercise continuing jufisdict‘iéﬂ to
make a fraud determination ﬁras not a right-to-participate issue ﬁndgr R.C. 4123 512,
and iva.s, therefore, outside the jurisdiction of the corﬁmon p]_eaé court.

{49}  Although this court has not specifically addressed this issue, we
recognize that there ris & split of authority among appellate districts regarding

whether an employer's ai]egatioh of frau.d is appealab]e under R.C: 412}3.512.

HCESC relies on cases from the F!ﬂh and Tenth Appellate Districts that hold that .

guch issues are appealable while Benton and the Admxmstrator rvsl:,r pnman]y upon

l
I
.
'y
'
I
i
!
t

} Whrte u. Contrad, 162 Ohio St.3d 125, 2004-Ohio-2148, 867 N.E.2d 327, at Y10-13, citing Felty v.
AT&T Technalogres, Inc. (1992), 65 Ohio 51,30 234, 239, 602 N.E.2d 1143; see, also, Lawson .

Robert Lee Brown, Inc. (Mar, 20, 1998), 1st Dist. Nas, C-970109 and C-970152. )

s State ex. rel. Liposchak v, Indus Comim., ga Ohio St.3d 276, 279, 2000-0hio-73, 737 N.E.2d
§19; Foltd, supra, at paragraph two of'the syllabus Afrates v, Lorain (1992), 63 Ohio St.ad 22,
584 N.E.2d 1175, paragraph one of the syllabus; State ex rel. Bvans v. Indus, Comm., 64 Ohio
51,3d 230, 1992-Ohio-8, 594 N.E.2d 609,

3 1d.; Thomas v. Conrad (1998), 81 Ohio St.3d 475, 477, 692 NE.2d 205 Felty, supra, at-
puragraph twa of the syllabus. '
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the reasoning in a'Second Appellate District case and an Eleventh Appellate District

case, Which hold that they are not. _

{10} In Jones v. Massillon Bd. of Edn., the Bifth Appellate District held
that the court of common p]eés had jurisdiction over Industrial Commission '

decisions regarding the termination of a claimant’s fight to participate due to fraud

in establishing the claim.4 In that case, the employer had_certiﬁed_an employee's
claim for a luiee injury. Five months later, however, the erﬁployer moved to disallow
the claim on the basis of newly di};covered evidence that the employee's knee injury

had not 6ccurred within the course and scope of his el‘nployment, but was actually

the result of a nonoccupational, recreational, sports injury that he had ststained two

years' earrlier The Fifth Appellate Districi: hé]d that because the- employer's motion
had sought to discontinue the employee s “right to partnmpate in the State Ingurance
Fund,” the employer could appea] the commission's decmwn refusmg to disallow the
claim. 7 ; 7 ‘
{911} In Moore v 'I‘nmb!e the Tenth Appellate District held that the

common pleas court had _}urlsdlctxon to entertam =3} employers appeal from the

denial of its -86 motion requestmg the vacatxon of an employee s claim based upon.

newly discovered evidence that the employee had been m1ured at home, hftmg a
motorcycle gnd not at the workplaces The court held that because the emponer
had dttempted to terminate the 'employee’s rlght to paI‘TlCIdeG based upon the

employees alleged fraud, the court had Junsdlcnon to entertain the employers

appeal under R.C. 4123.519.

4 (June 13, 1994), sth Dist. No; 94CADGiB.
5 {Dec. 21, 1993), 10th Dist. No. 93APE08-1084.
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{12} 'In Thomas v. Conrad, the Second Appellate District rejected an .

employer's' argument that the tria.I court had erred in dismissing its appea] under ‘

R.C. 4123.512 becausa it concerned “whether {an employee] had a right to contmue
partmlpatmg in the workers’ compensauon gystemt in 11ghtof mtervemng dog attack
injuries she (had] sustained.” I1_1 concluding that the _emp]oyer_s motion and the
Industrial Commission’s ruling wjere not appealab-lelrbecﬁuse they had involved the

extent of the emp]oyée's disability, the caurt analyzed and criticized the holdings of

the Fifth and Tenth Appellate Dis"tricts in Jones and MOm'e. The Secor}d Appellate

District then cemﬁed the case to the Ohio Supreme Court for rewew

{1[ 13} A]ﬂlough the Ohlo Supreme Cotrrt ulbmately afﬁrmed the Second
Appellate District's decision in Thomqs v. Conrad, it rejected the court’s analysis of
Jones and Moore” The supreme court held that the employér in Thomas, unlike the
émpIOyers in Jones and Moore, had not raised tﬁe issue of fraud or questioned
Thomas’s origineﬂ cla_irm for ﬁeneﬁts.'ﬁ‘ Rather, the efnploy'ér's motion had "i‘nw;}ved
[an intel_'vening] dog énac_k and its effe;ct on Thér'nas’s allowed conditions.” Thus,
the employef had bnly raiséd a question- as to the extent‘. of Thomas's ﬂisability 10

{1]14} The supreme court: went on'to state that Ilts opinion did “not change

the reasoning of the courts of appeai in Moore V. I‘nmble and.in Jones u Massillon
Board of Education” because the emp!oyers in Moore and Jones {had] questmned
the claimant’s I‘lght 1o continue lo' partlc1pate in the fund allegmg fraud wﬂh 1egard

& {¥eb. 14, 1907), 2nd Dist. Nos. 15873 and 15898.
7 81 Ohin St.3d 475, 692 N .E.zd 205

8 Id at 478-479.

o, ‘ o
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to the faets surrounding the j"especﬁve claimants’ initial cléimé_and “fhad]

challenged each claimant's right to participate and tried to terminate that right,”

{15} In Brown v. Thomas Asphalt Paving Co., the Eleventh Appellate |
. District E_eld,-in a two-to-one decfsion, that the wﬁwfnon pleas court lacked subject-

matter jurisdjction: under R.C. 4123.512 to enterfain’ an employer's .appeal on .

allegations of fraud. The trial court had relied on language in Thomas v. Conrad to

permit an employer’'s appeal and a subsequent trial on the issue of the emﬁloyee’s

fraud. . A majority of the appellate court, however, concluded that the supreme

court's language explaining ch;re and Jonés‘was merely dicta and v;fas thus not
bindin'g.on it. 'fhe majority then;relied on a casé 1t had earliéf_ decided,‘ﬁa@ef v
Administrato}‘, Bureau of Workers’ Compensation,’s to conclude that the common
pleas court lacked jurisdiction. |

A (Y16} After carefu!!y reviewing these conﬂlctmg au‘IhOI‘lUES and the pames
briefs, we are persnaded that the Tifth and Tenth Appellate Dlstncts approach is the

beuer-'reasoned p051t1on In those cases, the employers made a factually similar

argument to the one that HCESC makes here, that the claimant was not injured -

r

within the course and scope of his: employment ' P‘urthefmore. the Harper decision,
l

upon ‘which the Eleventh Appeﬂate District rel:ed m the Brown case, 18 factually
d1snngui3hable in that the employer in Harper had argued that the employee had
commltted fraud by failing to dxsclose an extant shou]der condmon

;

{17} While. we recogmze ‘that the supreme court has fot scjua'rely

addressed this issue, we believe that the rationale and dicta in the Thomas case

2 y1th Dist. No 2000-P 0098 2001-Ohig-8720. i S ,
9 (Dee. 17, 1994), 11th Dist. No, 93-T-4863. : R
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| qupports the conclusion that BCESC's motlon for fraud dtrectly questloned whether |
Benton'’s injury had occurred in the course of and had arisen’ out of he1 emp]oyment_
with HCL‘.SC As the Oth Supreme Court stated in State ex: reI Ltposchak v.

Indus Comm., whether an employees m]ury, disease or death ocwrred in the-

course of and arising out of his or her employment” ig -e‘r-lght-tofpammpate issue
: .tltat is appeeleble to the common pleas court.i |

{418} Because HCE_SC"S motion_trt this case related directly to Benton's t-ight
to continue participating in the workers’ compensetion fund for the injuries she had
sustained in the March 19, 2003, aﬁt‘omobile'eccident it ‘was proper .for' HCESC to
have appealed the Industnal Commission’s dems:on to the tnal court under RC
4123.512. We therefore reverse the judgment of the trial court and remand this case

for further proceedmgs consistent with this decision and the law, -

J udgment reversed and cause remanded

HILDEBRANDT, P.J., and CUNNINGHAM, J., Concur,

L 1

. .-
L . .
I

Please Note: o R RN

!

The court has recorded its own entry on the date of the release of this decision.

W Liposchak, supra, at 279; see,.glso, Felty, supra, at paragraph two of the syllabus; Afrates,
supra, at paragraph oné of-the syllabus; Stats ex rel Evans, supra, at paragraph one of the
syllabus; see, also, State ex rel. Forest v. Anchor Hoéking Consumer Glass, 1oth Dist..No. 0gAP- -
190, 2003-Ohlo-6077, at 16 (statlng that “[i]n an appea] pursuant o R.C, 4123.512, the issuesto .
be addressed by the trial court would be those relating to the presence of a medical condmon and
whether or not lt was a work-related injury”). TR

N i
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TERRY W. JONES, Plaintifi-Appelice v. MASSILLON BOARD OF EDUCATION
WESLEY TRIMBLE, ADMINISTRATOR OHIO BUREAU OF WORKER'S
COMPENSATION AND INDUSTRIAL COMMISSION OF QHIO, Defendant-
Appellants

Case No, 94CA0018

CCOURT OF APPEALS OF OHIC, FIFTH APPELLATE DISTRICT, STARK
COUNTY

19%4 Ohio App. LEXIS 289!

June 13, 1994, Filed

NOTICE:

{*11 THC LEXIS PAGINATION OF THIS
DOCUMENT 15 SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: CHARACTER OF PROCEED-
ING: Administrative Appeal from the Stark County
Court of Common Pleas, Case No. 1993CV (30043

DISPOSITION:

JUDGMENT: Reversed and Re-
manded. ’

COUNSEL: For Plaintiff-appelles: GEOFFREY L
SHAPIRO, 614 W. Superior Ave, Ist Fl, Cleveland,
OH 44113.1899.

For Defendant-Appellees: DAVID ). KOVACH, 615 W.
Superior Ave., 12th Fi., Cleveland, Oh 44113-1899,

For  Defendant-Appeilant:  DEBORAH  SESEK,
ROBERT €. MEYER, P.Q. Box 1300, Akron, OH
44309.

JUDGES: Hon, W. Scoft Gwin, P.J, Hon. [rene B.
Smart, §., Hon. Sheila G. Farmer, J.

QPINION BY: W. SCOTT GWIN
OPINION
OFINION

Gwin, 2.1

Massillen Board of Education (employer) appeals
from the judgment entered in the Stark County Court of
Common Pleas dismissing its R § 4723.519 appeal of
a decision by the Industrial Commissien of Ohio denying
cmployer's motion to disallow the Workers' Compensa-
tion claim of Terry W. Jones {claimant). The Common
Pleas Court ruled that the Industrial Commission's deci-
sion not to decertify clannant's right to participate in the
State Insurance Fund was not an appealable order under
R.C 1*2] §4123.519. Employer assigns &5 error:

ASSIGNMENT GF ERRORNO. |

DEFENDANT-APPELLEES WES
TRIMBLE, ADMINISTRATOR, AND
THE INDUSTRIAL COMMISSION OF
Ol10 LACK STANDING TO SEEK
DISMISSAL OF DEFENDANT-
APPELLANT'S APPEAL UNDER R.C
4123519

ASSIGNMENT OF ERROR NO. 2

THE TRIAL COURT ERRED AS A
MATTER OF LAW BY DISMISSING
DEFENDANT-APPELLANT'S APPEAL
FOR LACK OF JURISDICTION UN-
DERR.C. 4121519

By Application for Payment of Compensation and
Medical Benefits filed with the Administrator of the Bu-
reau of Workers' Compensation, claimant alteged that he
sustained an injury to his right knee in the course of and

EXHIBIT 3
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arising out of his employment as a custodian for em-
ployer on July 22, 1991. Employer apparenily certified
the claim and claimant began te receive compensation
and other benefits from the State Inswrance Fund.

On December 13, 1991, employer filed a motian
with Indusirial Commission of Ohio seeking 1o decertify
and/or disallow the within claim. Employer maintained
that it had newly discovered evidence that established
claimant's alleged work injury was actoally the resuli of a
non-occupational recreational sports injury occurring two
years prior {0 [*3] the alleged employment injury. Em-
ployer asserted that it "now rejects the claim based on
medical evidence which establishes the cause of injury
and disability to be outside the scope of employment.™

The matter proceeded to the District Hearing Officer
of the Industrial Commission wherein the Hearing Offi-
cer found "insufficient evidence to warrant a decertifica-
tion of the instant claim." It was therefore ordered that
the claim remain allowed for "torn ligament, right knee"
with appropriate compensation and benefits payable. The
Hearing Officer's decision was administratively upheld
by the Canton Regional Board of Review and the Indus-
trial Commission of Ohio,

As noled above, the commaon pleas court dismissed
employer's appeal of the Industrial Commission's deci-
sion on the basis that it was nol appealable under R.C. §
4123.519.

I

Through its first assignment, employer maintains
Wes Trimble, Administrator of lhe Bureau of Workers'
Compensation and the Industrial Coramission of Ohio
lacked standing to seek dismissal of its appeal pursuant
to R.C. § 4123519 We find no merit is this ¢laim. Em-
ployer itself named the two eniities as party defendants
in the instant action and it cannot [*4] now claim that
they have no interest in this matier.

Accordingly, we overrule employer's first assigned
erTor.

1

Through its second assignment, employer maintains
the common pleas court erred as a matter of faw in dis-
missing ils appeal for want of jurisdiction pursuant to
RC §4123.519. We agree.

The Ohio Supreme Court has definitively held that
an [ndustrial Commission's decision involving a claim-
ant's right to continue to participate in the State Insurance
Fund is appealable to the Common Pleas Court pursuant
W RC § 4123510, Afrates v. Lorain (1992), 63 Ohio
St 3d 22, 584 N.E2d 1175, paragraph one of the sylla-
bus. Ses, also, Feliy v. AT&T Technologies, Inc. (1992),
63 Onio St 34 234, 602 NE2d [14]. Setting aside se-
mantics, it is clear from the facts of this case that em-
ployer sought to discontinue claimant's right to partici-
pate in the State Insurance Fund. As such, the Industrial
Commission's decision involving the claimant's right to
continue to participate in the fund is appealable under
RC.§4123.519.

Accordingly, we sustain employer's second assigned
ervor, reverse the judgment entered in the Stark County
Courl of Common Pleas, Ohio, and remand {*5] this
cause to that court far furher proceedings according to
law.

By Gwin, P.J,,

Sman, J., and

Farmer, J., concur,
JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opinion
on file, the judgment entered in the Stark County Court
af Common Pleas, Ohio, is reversed and this ceuse is
remanded to that court for further proceedings according
to law.

W. Scout Gwin
Irene Balogh Smart
Sheilz G, Farmer

JUDGES
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OPINION
OPINION
YOUNG, J.

This matter ts before tus court upon the appeal of
Rusry's Towing Service, Inc., appeliant, from the July 9,
1993 entry of the Franklin County Court of Common
Pleas which denied appeilant's motion for relief [rom
Jjudgment, Despile appeliant's failure to provide this court
with assignments of error, as required by 4pp.R. 12, we
will consider the "issues" set fotth in appellant's brief as
follows:

“ISSUE NO. 1

“Whether the decision of February 26,
1993, which was never appealed was in
fact the final order of the Court of Com-
mon Pleas.

"ISSUENO. 2

"Whether the Rufe 68(B) Motion filed
by the Assistant Aftorney [*2] General
was properly filed and served.

"ISSUENO. 3

"What is the effective date of the filing

of the Mation for Rule 60¢B) Relief by the

Assistant Atorney General.

"ISSUE NQ. 4

"Whether a Motion for Refief Pursuant
to Ohio Rules of Civil Procedure Rule
60¢B) i appropriale under the circum-
sLances.

"ISSUE NO. 5

“Whether or not there was subject mat-
ter jurisdiction in the Franklin County
Court tu hear the employet's appeal

EXHIBIT 4
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The history of this case is as follows: employee-claimant,
Kirby J. Moore, filed & claim with the Industrial Com-
mission of Ohio and his claim was recopnized for "ex-
truded £4-5 disc with paraparesis.”" The workers' com-
pensation claim was allowed by the commission on
March 23, 1990, and findings were mailed on April 4,
1990. Appellant-employer did not appeal the decision at
the time of the allowance of the claim. However, on Au-
gust 1, 1990, appellant filed & C-86 mation, based upon
its alleged discovery that the employee had committed
fraud upon the Industrial Commission and the zppellant-
emplayer. ! This C-86 motion requested that the continu-
ing jurisdiction of the [ndustrial Commission {*3] be
invoked pursuant to R.C 4/23.52. It further stated thac
this motion was "based upon newly discovered evidence
that the claimant has admitted to a variety of people that
he was injured when he lifted his motorcycls at home."
Attached to the C-86 motion, was an affidavit of a co-
warker of the employce-claimand, wherein the affiant
stated that the employee-claimant had lold him (the affi-
ant) that he (the employee-claimant} had hurt his back by
litting a motorcycle.

1 [t is undisputed that appetlant did not appeal
the original allowance to the district hearing offi-
cer, within the time allotted for appeal. However,
there is alse nothing in the recerd 1o reflect that
appeliee objected to the DHQ's hearing of appel-
lant's C-86 motion, even though the time for ap-
peal had passed. Appellanl continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of the Induswrial Commtission, and finally 1o
the court of common pleas. Again, appellee failed
to raise the issue of the timelinessfuntimeliness of
appellant's varigus appeals. Thus, appellee is
deemed to have waived this issue and will not be
heard for the first time, on appeal to this court.
See Shover v. Cordis (1991), 61 Ghia St.3d 243,
574 N.E.2d4 457 Furthermore, lhe Industrial
Commission has continuing jurisdiction pursuant
10 RC 4712352 and clearly could exercise that
jurisdiction in cases of fraud, even if the fraud
was discovered after the time for appeal had
passed. See State ex rel. Kilgore v, Indus. Comm.
(193), 123 Ohio 51 164, 74 N.E. 343,

[¥4) On Janvary 8, 1991, the district hearing officer
- heard the empioyer's C-86 motion and affirmed the al-
lowance. The district hearing officer (DHO) stated that
there was nothing presented that could not have been
discovered, and presented, earlier at the allowance hear-
ing on Magch 23, 1990, The district hearing officer's
findings were mailed on January 29, 1991. The em-
ployer-appellant then appealed the DHO's decisian to the

Columbus Regional Board of Review (CRBR). The
CRBR held a hearing on June 4, 1991 and affirmed the
DHO's findingsforder/decision. The CRBR's findings
were mailed on July 24, {991, The employer-appeilant
then appealed to staff hearing officers of the Industrial
Commission. On July 6, 1992, the staff hearing officers
(SHO) affirmed the CRBR. Attached to the SHO deci-
sion was a notice stating that an appeal could be filed in
the court of common pleas within sixty days, pursuant to
RC 4123519

This court must first address appellant's fifth issue,
for the remaining issues will be determined, in part, on
whether or not the court of common pleas had jurisdic-
tion over thiy action, Appellee argues that appellant did
not have a right 10 appeal to the court of common pleas
[*5] pursuant to R.C. 4/23.519. We disagree and hold
that the appellant-employer's appeal to the court of
common pleas was proper and the couwrt of commeon
pleas had subject matter jurisdiction in this case. R.C
4723.519 provides in pertinent part:

"{A) The claimant or the employer may
appeal a decision of the industrial com-
mission or of its staff hearing officer made
pursuant 1o division (B)(6) of secrion
#121.35 of the Revised Code in any injury
or occupational disease case, other than a
decision as fo the extent of disability, (o
the court of common pleas of the county
in which the injury was inflicted ***
(Emphasis added.)

The Supreme Courl of Ohio, in a series of decisions, has
narrowly construed this statute to mean that one can only
appezl 10 the court of commen pleas if the decision of the
Industrial Commission, or ils staff hearing officers, is
one that finalizes the altowance or disallowance of the
employee’s claim. Afrates v. Loraln (1992}, 63 Ohio
S1.3d 22 584 NE2d 1175; State ex rel. Evans v. Indus.
Comm. (1992), 64 Ohio 5634 236, 594 N.E.2d 609, and
Fetty v. AT&T Technologies, Inc. (1992}, 65 Ohia St 3d
234, 602 NE2d 1141, As stated [*61 by the court in
Afrates,
“The only decisions reviewable pursy-

ant to B C 4723.519 are those decisions

involving a claimant's right to participate

or 1o comtinue to participale in the fund.”

Id at 26.

In Fefry, the court again stated that oaly decisions reach-
ing an employee's right to participate were appealable
under R.C. 4123.519. The court further stated that:
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“"Once the right of partictpation for a
specific condition is determined by the
Indusoial Commission, no subsequent rul-
ings, except a ruting that ferminates the
right to parficipate, are appesalable pursu-
ant o RC 4423.519." Id at 234, (Em-
phasis added.)

As stated before, appellant's C-86 motion clearly re-
quested a vacation of the allowance based upon newly
discovered evidence that the claimant had been injured at
home, lifting a motorcycie, and not at the work place. In
addition, the employee-claimant’s own complaint stated:
*The District Hearing Officer's Order of
January 8, 1991 denied the employer's
motion filed August 1, 1990 (requesting
that the Industrial Commission assert con-
tinuing, jurisdiction under Ohio Revised
Code 4123.52 and vecare the allowance
[*71  of this claim) *** " [d. at pars-
graph 5 of the complaint. (Emphasis
added.)

In its brief, appellee argues that the court of common
pleas did not have jarisdiction to kear the instant action
because the appellant-employer's C-86 motion and sub-
sequent appeals did not invalve the employee-claimant's
right to participate or continue ¢ participate in the work-
ers' compensation fund. Rather, appellee argues that ap-
pellant-employer's action involved an appeal of the ir-
dustrial Commmission's refusal to exercise #s contiruing
jurisdiction, and this is nat an appealable order for pur-
poses of an appeal to the common pleas court pursuant to
R.C 4123.519.* However, a carefu review of the record,
and the employee-clalmant's own complaint, clearly
demonstrate that appellant was attempting to persuade
the Industrial Commission to vacate the allowance of the
claim. Thus, this aclion clearly invalves the empleoyee's
right to continue to participate, insofar as the appellant-
employer was attempting 1o lerminate the employee's
right (o paiticipate, based upon the alleged fraud of the
employee-claimant. Thus, appellant-employer’s appeal to
the court of common pleas felf within the [*8] purview
of RC 4723519 and the court of common pleas there-
fore had jurisdiction to hear the appellant-employer's
appeal. Accordingly, appeilant's fifth issue must be an-
swered in the affirmative,

2 Other issues, such as the amount of the aver-
ape weekly wage to be set, were also considered
by the Industrial Commission,

Because this court has found that the appeal to the
court of common pleas was proper, we must next address

the procedural aspects of this case in the court of com-
mon pleas. On Qctober 26, 1992, the employue-claimant
filed & complaint in the court of commeon pleas, alicging
that there were no appealable issues involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurisdiction. * In an answer filed
November 6, 1992, the Attorney General * admitted all of
the allegations contained in the employer-claimant's
complnint. However, as stated previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hear the appellant-employer's [*9] appeal.

3 This court noles that the employee-claimant
did not file a mation for summary judgment nor
did the employee-claimant file a mation to dis-
miss.

4 The Attorney General represents the Adminis-
trator of the Bureau of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by the Atomey Gen-
eral on behalf of the Tndustrial Commission, or
we may refer 10 aclions taken by the (ndustrial
Commission itself.

On November 6, 1992, appellant filed a request for
admissions. Appellant never received any response from
the employee-claimant. On December 8, 1992, appellant-
employer answered the employee's complaint and denied
that the court lacked subject-matter jurisdiction. On De-
cember 28, 1992, appellant-employer filed a motion for
summary judgrent. Again, no response from either the
assistant Attorney General or the employee-claimant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motion for summary judgment.
In its decision, (* 10} the court noted that the admissions
were deemed admitted as the employee-claimant had
never responded. The court also noted that there had
been no response flled to the appellant-employers mo-
tion for summary judgment. An entry journalizing this
decision was filed on February 26, 1993, On March 12,
1993, the Attommey General filed a CiwR. 60¢B) motion
for relief, arguing that the court of common pleas did not
have jurisdiction and therefore, relief from judgment
should be granted pursuant to Civ.R. 60(B)(5). The court
of comnion plens agreed and granied the Attorney Gen-
eral's motion for relief from judgment in & decision dated
April 29, 1993. 1t is crucial o note that no entry journal-
lzing this decision was ever filed.

Lssues two through four are interrelated and thus wilt
be addressed together, In its fourth issue, or assignment
of error, appellant-employer questions whether or not the
Attorney General's motion for relief from judgment was
appropriate.

Ohjo case law clearly halds thal a Cav R 60(8) me-
tion may not be used as a substitute for a imely appeal,
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See Bosco v. Euclid (1974), 38 Ohlo App.2d 40, 31}
N.E.2d 870; Town & Country Drive-in Shopping Centers
Inc. v. Abraham (*1t) (1975}, 46 Ohio App.2d 262, 348
N.E.2d 741, Brick Processors, Inc. v. Culbertson (1981),
2 Ohio App.3d 478, 442 N.E.2d 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appeal can be used as the basis for a
Fed R.Civ.P. 60(B} motion. See Standard Qif Co. of
California v. United Seates (1976), 429 US. 17, 97 8.Ct,
31, 50 L. Ed. 2d 2] The same is true in Chio in that a
motion for relief from judgment can nat be used as a
substitute for appeal. See Cofley v. Bazell {1980}, 64
Ohio St.2d 243, 416 NE 2d 605. See, also, Whiteside,
Ohio Appetlate Practice, at section §.09(C). Accordingly,
appellee’s motion for relief from judgment was not ap-
propriate under the circumstances, as appellee shouid
have appealed the decision and entry which granted ap-
pellant-employer's motion for summary judgment. Thus,
appellant's fourth issue must be answered in the negative.
Ag a result of eur disposition of appellant's fourth issue,
this court need not address issues two and three as they
are rendered moot by our weatment of issue four. See
App R 12

However, the irial court granted appellee's molion
for relief in a decision dated April 29, 1993, {*12] This
decision was never journalized in an entry. On May 12,
1993, appellant filed a Civ. R 60(8) motion sesking relief
from the April 29, 1993 decision which granted the At-
tomey General's Civ. R 60(B) motion. On July 9, 1993,
the court denied the empleyer-appetlant's motion and put
on an entry 10 that effect, It is from this entry that appel-
lant appealed to this court. We would initialty note that
appellant’s Civ.R. 60(B) motion shouid be treated as a
motion for reconsideration. This is because appellee's
Civ.R. 60(B) motlion, which was granted in a decision on
April 29, 1993, was never journalized in an entry. With-
out an entry, there is no final judgment. [t is axiomatic
that appetiant cannot file a Civ.R 60¢B) motion asking
for relief from a judgment that simply does nol exisl. As
stated by Judge Whiteside, in his treatise on Ohio Appel-
late Practice, at section 2.02:

“For purposes cof the Civil Rules, the
term ‘Judgment' also means the decrec as
well as any order from which an appeal
lies. The rule does not define what consti-
ttes @ judgment or decree, although a
judgment traditionally and customarily
means final entry determining the rights
of the parties from a law [*13] suit, and a
decree i3 the equivalent in equity to a
judgment at law. A judgment must admit
any recital of pleadings, reports of rofe-
rees, and record of prior proceedings, and
becomes effective when signed by the

Judge and eniered by the clerk." (Empha-
sis added.) (Footnotes omitied.)

Thus, appeltant-employer's motion for relief can only be
construed as a motion for reconsideration, and the court's
denial of appellant’s motion is therefore interloculory in
nature and is not a final judgment from which an appeal
will lie, RC 2501.02 provides that the courts of appeal
have jurisdiction:
“Unon an appeal upon gquestions of law

to Teview, affirm, modify, set aside, or re-

verse judgments or final orders of courts

of record inferior to the court of appeals

within the district *** " (Emphasis

added.)

Accordingly, appellant's appeal is not properly before
this court as no final appealable order exists,

This brings us to appelant-employer's first issue,
that is, whether or not the cntry of February 26, 1993,
granting summary judgment to appellant, was, in fact,
the final order of the court of common pleas. We hold
that this entry does constituse the final order {*14] of'the
court of common pleas. The sntry of February 26, 1993,
granting summary judgment, was never appealed.
Rather, 2 Civ.R, 60¢B) motion was filed by the Attorney
General. As discussed carlier, a Civ.R. 60(B} mation may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supra; Brick Processors, supra. In
addition, the court of common pleas erred in its holding
that it did nof have subject-matter jurisdiction. The court
of common pleas had jurisdiction to grant or deny appel-
lant's motion for summary judgment. It granted summary
judgment and its decision was properly journalized as an

entry.

Accordingly, this court finds that the court of com-
mon pleas erred in granting the Atterney General's Civ. R
60¢B) motion based upon lts mistaken belief that it
lacked subject-matter jurisdiction; that this decision was
never journalized, so therefore, appellant's Civ.R. 60(B)
motion was fruly a motion for reconsideration; a motion
for reconsideration is interlocutory in nature and is nol a
final appealable order which may be appealed to this
court; and the order granting summary judgment still
stands as a valid judgment. *

5 Now that the time for appeal has elapsed, ap-
pellee may properly move for Civ. R, 60(B) relief,
but must comply with the mandates of GTE
Automatic Electric v. ARC Industries (1976), 47
Ohio §1.2d [46, 35T NE2d 113.
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[*15] DBased an the foregolng, we dismiss appel-
lant’s appeal for lack of a final appealable order, and the
judgment of the Franklin Counly Court of Common
Pleas awarding summary judgment in favar of the appel-
tant-employer is affirmed.

Judgment affirmed.
" PETREE, J, concurs.
BOWMAN, J, dissents.

DISSENT BY: BOWMAN

DISSENT

BOWMAN, J,, dissenting.

Being unable to agree with the majority, 1 must re-
spectfully dissent. Pursuant to R.C, 2505.02, this court
only has jurisdiction to review final orders, | agree with
the majority's conclusion that the order which appeliant
is attempting to appeal, the decision of the trial courl
averruling appetlant's motion for relief from judgment
pursuant to Civ.R. 60¢8), is not a fina! appealable order.
Inasmuch as the order, which is the subject of the appeal,
is not a final appealable order, this court has no jurisdic-
tion to address the issues raised in the appeal and the
appeal must be dismissed. Any other disgussion in the
opinioen is at best dicta.
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OPINION BY: ROBERT A. NADER

OPINION
NADER, J.

Appellants, Theresa A. Brown ("Brown") and Ad-
ministrator, Bureax of Workers' Compensation ("BWC")
appeal from the judgment of the Portage County Court of
Common Pleas terminating Brown's right te participate
in the workers' compensation system.

On November 12, 1990, Brown filed an application
for workets' compensation benefits wherein she staled

that, on Movember 2, 1990, while working as a flag per-
son for appeliee, Thomas Asphalt Paving Co. ("Thomas
Asphalt"), she was struck by a car and sustained physical
{“2} injuries. Appellee certified appellant's claim and the
Industrial Commission of Chio ("Industrial Commis-
sion"} permitted Brown’s claim for contusions to her left
and right legs, contsion to her chest area, and chondro-
malacia of the teft platella; appellee did not appeal from
the findings and otders of the Industrial Commission.

On July 23, 1993, appelice filed a motion with the
Industrial Commission alleging fraud and sceking to
disallow Brown's claim. The Industrial Commission con-
strucd appellee's motion as a request for relief and (o
exercise ils continuing jurisdiction, pursuant to RC
4123.52. After a hearing, a district hearing officer found:
"that the Employer [had] presented insufficient evidence
to miake a finding of fraud and disallowed this claim" and
denied appellee's motion. On appeal, a staff hearing offi-
cer affirmed the district hearing officer's order. Appellee
again appealed, but the Industrial Commission refused
his appesl or September 7, 1995,

Subsequently, Thomas Asphalt filed & nolice of ap-
peal in the court of common pleas. ' Pursuant lo R.C.
4123.512{D), Brown filed & complaint gsserting her right
to participate [*3} in the workers' compensation fund
and setting forth the facts supporting her position. Appel-
lee filed an answer and asserted the affirmative defense
of frand. On Janvary 12, 2000, Brown filed & motion to
dismiss, pursuant to Civ R [2(B)1), alleging that the
caurt of commen pleas did not have jurisdiction to hear
the matter, Brown filed a motion to clarify the issues and
moved the cowt to impose the burden of proving the
elements of fraud upon appellee. The court denied
Brown's motions.

EXHIBIT 5
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1 While it is not disputed that Thomas Asphalt
commenced an appea) in the court of commoen
pleas, Thomas Asphall’s notice of appeal is not
contained i the file. The record begins with the
complaint filed by Brown in the Portage County
Court of Common Pleas, Additionally, the record
contains the decisions of the Industrial Commis-
sion, but does not include the motions of the par-
ties or a transeript of the hearings.

On July 28, 2000, the BWC also filed a motion o
dismiss, arguing that the lower court lacked jurisdiction.
On August 8, 2000, the {*4] trial court overruled both
mations to dismiss, relying on Thomas v. Conrad (1998),
81 Okio St 3d 475, 692 N.E.2d 205. A jury trial com-
menced on August §, 2000, Prior to beginning her case
in chief, Brown moved for a directed verdict, arguing
that appellee had not carvied its burden. Her motion was
overruled. At the close of Brown's case, she moved for a
directed verdict and appellee moved for a directed ver-
dict as to Brown's claims lor injuries to her chest. The
court overruled Brown's motion, but granted appellee's
motion. After the parties had rested, Brown and the
BWC moved for a directed verdict, arguing that appellee
had not proven the elements of fraud. Despite finding
that appellee bad not established the elements of fraud,
the court denied appellant's motion for a directed verdict.

The jury returned a verdict against Brown, finding
that she was not entitled to participate in the workers'
compensation fund for injuries sustained on November 2,
1990, From this judgment, appellant presents the follow-
ing assignment of error:

“{1.] The trial court erved when it overtuled appel-
lant's motions to dismiss for lack of subject matter juris-
diction pursuant to RC. 4/23.512.

[*5] "[2.] If the trial court had jurisdiction to hear
the employer's appeal, the trial court erred when it placed
the burden of proof and the burden of geing forward on
the injured worker."

In support of their first assignment of error, appel-
lants argue that the decision of the 1ndustrial Commis-
sion did not terminate Brown's right Lo participate in the
workers' compensation fund, and thus, was not appeal-
able to the trial court. Felty v AT&T Technologies, inc.,
65 Ohio St 3d 234, 602 N.£2d 1141, paragraph two of
the syllabus, Instead, they contend that the appropriate
remedy i5 an action in mandamus. In response, appellee
contends that the controlling law is set forth in Thomas v,
Conrad, supra, wherein the Supreme Court of Ohio ex-
plained thet the trial court has subject matter jurisdiction
when an employer questions the claimant’s right to con-
tinue to participate by alleging fraud survounding the

“elaimant's initial application. The crux of this appeal
congerns which decisions of the Industrial Comumission

may be appealed to the court of common pleas pursaant
to R.C, 4123.512. Judicial review of Industrial Commis-
sion rulings [*4) may be sought in three ways: by direct
appeal, by filing a mandamus petition, or by an action for
declaratory judgment, pursuant to R.C, 2721, Felty, 65
Qhio St 3d ar 237, "Which procedural mechanism a liti-
gant may choose depends entirely on the nature of the
¢ecision issued by the commission. Each of the three
avenues s strictly limited; if the litigant seeking judicial
review dees not make the proper choice, the reviewing
court will not have subject matter jurisdiction and lhe
¢ase must be dismissed.” fdl

While direct appeal may be taken to the court of
common pleas where, as in the instant case, the Industrial
Commission refuses to hear an appeal, the trial court's
jurisdiction in workers' compensation matiers is limited,
See R.C. 4123.312(4). "Under R, 4/23.512, claimants
and employers can appeal Industriat Comumission orders
to a common pleas court onfy when the order grants or
denies the claimant's right to participate.” Siwre ex re.
Liposchak el al. v. Indusiricl Commission of Ohic
{2000}, 90 Ohio 51 3d 276, 278-279, 737 N.E.2d 51%,
The Supreme Court of Qhio has consistently taken §*7]
a narrow approach in interpreting R.C. 4123.512, for-
merly-R.C. 4123.519. See, e.g, Felty, supra, al para-
graph two of the syllabus (holding that "once the right of
participation for a specific condition is determined by the
Industrial Commission, no subsequent rulings, except a
ruling thal terminates the right to patticipate, are appeal-
able ***.")

This court has previously taken a similar view in
Harper v. Adminisirator, Burean of Workers' Compensa-
tion 1993 Ohio App. LEXIS 6068 (Dec. (7, 1993), Trum-
bull App. No. 93-T-4863, unreported, whergin we held
that the court of appeals did not have subject matter ju-
risdiction to hear an appeal of the commission's refusaf 1o
vacate its previous order which did not relate to the right
to participate in the Workers' Compensation Fund. We
are not persuaded by appetlee’s argument that Thomas,
supra, is controlling.

In Thomas, supra, the Supreme Court of Ohio ex-
plained that "its opinion did not change the reasoning in
Moore v. Trimble 1993 Ohio App. LEXIS 6204 (Dec, 21,
1993), Franklin App. No. 93APE08-1084, unreported,
(*8] and.fones v. Massillon Bd. of Edn., 1994 Ohia App.
LEXIS 2891 (June 13, 1994), Stark App. No. 94CA001 8,
unreported in which the "cmployers ¥** questioned the
claimants’ right to continue to participate in the fund,
alleging fraud with regard to facts swrounding the re-
spective clatmants' inizial claims." Thomas, 81 Ohio St
3d ar 478-479. However, the courl's explanation was
dicta and, thus, not binding. Therefore we canclude that
Harper is conlrolling in the instant case; the cowt of
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common pleas lacked subject matter jurisdiction. Appel-
lant's first assignment of error has merit.

While our conclusion as to appeklant's assignment of
error renders her second assignment mool, we nole that
the court erroneously placed the burden of proof on
Brown. On appeal to the Common Fleas Court from an
order of the lndustrial Commission under R.C 4723.512,
"it must be presumed that the issue decided adversely
#x* is the only issue before the court.” Brenanan v. Young
(1996), 6 Ohio App. 2d 175, 217 N E.2d 247. Thus, the
scope of appellee's appeal would have been limited 1o the
ultimate issue decided adversely by the Industrial Com-
mission: [*¥] whether the appellee had sufficiently
proven the elements of fraud,

Pursuant to the decisions in Felty, supra ard Harper,
supra, 1993 Ohio App. LEXIS 6068 once the Industrial
Commission ruled that there was no fraud, the court of
common pleas lacked jurisdiction to review the commis-
sion's ruling, Appellant had three options regarding judi-
cial review of the industrial commission's decision: by
direct appeal to the couns of common pleas under R.C,
[4123.512], by filing a mandamus petition in the Ohio
Supreme Coust or in the Franktin County Court of Ap-
peals, or by an action for declaratory judgment pursuani
to RC Chapier 2721." Felry, supra, at 237. Review of
the record teveals that in the instant case appellant did
not make the proper choice. Thus, the Lake County
Court of Common Pleas did not have subject matter ju-
risdiction and the case should have been dismissed.

Fraud is an affirmative defense upon which the de-
fendant has the burden of proof, pursuant W Civ.R. &(C).
An admintstrative finding of fraud will be made only if
the prima facie elements of the civil tort of fraud are
established, as set forth in Burr v. Board of County
Comm'rs of Stark County (1986}, 23 Ohio St. 3d 69, 491
N.E2d 1101, [*10] paragraph two of the syllabus. Since
appellee had the butden of proving fraud 10 the Industrial
Cammission, it foilows that at a de novo trial in the court
of common pleas pursuant to RC. 4123.5/2, appellee
also hiad the burden of proving fraud.

 Based on the foregoing analysis, the ¢ourt of com-
mon pleas lacked subject matter jurisdiction and its

judgment must be reversed and judgment entered for
appellant.

JUDGE ROBERT A. NADER
OMEILL, P.J,, concurs,

GRENDELL, I, concurs in part and dissents in part
with concurring and dissenting opinion.

CONCUR BY: DIANE V., GRENDELL (In Part)
DISSENT BY: DIANE V. GRENDELL (In Part)

DISSENT
CONCURRING/DISSENTING OPINION
GRENDELL, ).

| concur in the majority's reversal of the lower
gourt's decision in this case because [ agree, with respect
1o appellants' second assignment of ervor, that the trial
court ered when i placed the burden of proof on appel-
jant Brown,

However, 1 do not agree with the majority’s ruling
on appeflanis’ first assignment of error. The lower court
did have subject matter jurisdiction in this case. Thomas
v. Conrad (1998), 81 Qhio St 3d 473, 692 N.E.2d 205;
{*11] Moore v, Trimble (Dec. 21, 1993), Franklin App.
No. 93APE0S-1084 unreporied, 1993 Qhiv App. LEXIS
6204, Jones v. Massitton 8d. of Edn. (Jung £4, 1994),
Stark App. No. 94 CACU1S, 1994 Ohio App. LEXTS 2891 .
1 believe that the reasoning of the Tenth Appellate Dis-
trict in Moore and the Fifth Appellate District {n Jongs is
more persuasive than our holding in Harper v. Adminis-
irator, Bureau of Workers' Compensation (Dec. 17,
1993), Trumbull App. No. 93-T-4863, unreported, /993
Ohio App. LEXIS 6068,

While appellants' first assignment of error is without
merit, [ concur in the reversal of the lower court's ruling
on the basis of appetlants' second assignment of error.
This matter should be remanded to the frial court for fur-
ther proccedings, applying the proper burden of proof
standards.

JUDGE DIANE V. GRENDELL
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QFPINION BY: DONALD R, FORD
OPINION

OPINION
FORD, P.J.

This accelerated calendar appeal has been submitted
ot the briefs of the parties,

The instant appeal arises out of the Trumbull County
Common Pleas Court. Appellants, Administrator, Bureau

of Workers' Compensation, and The Industrial Commis-
sion of Ohio, appeal from the denial of their motion to
vacate the trial court's order for lack of subject matter
jurisdiction,

Appellee, Wayne Harper, contracted occupational
diseases described as flexor [*2] tenosynovitis of the left
ring and yiiddle fingers, and lcft carpal tunnel syndrome.
These claims were allowed and never appealed. Mr.
Harper thereafter applied to participate for the additional
condition of left shoulder impingement syndrome. The
district hearing officer granted him the right to partici-
pate for this condition, which decision the regional board
affirmed. [n an October 5, 1987 order, the Industrial
Commission refused appellce-empioyer's, General Mao-
tors Corporation (GM), appeal of this award. GM did not
appeal this award beyond the administrative level to the
court of common pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was found to be
permanent as of October 22, 1988, The regional board
affirmed this order on August 9, 1989.

On October 17, 1989, purswant o R C. 4123.52, GM
filed a mation with the Industrial Commission requesting,
that it set aside cntively the allowed shoulder claim. Ap-
parenlly, GM had obtained new gvidence from one of
Mr. Harper's former physicians indicating that at the time
Mr. Harper's claim was allowed, GM had relied upon
misrepresentations regarding an undisclosed preexisting
shoulder condition. [*3] GM thus requested the com-
migsion to vacate its award of compensation on the basis
that the comunission has inherent power, through con-
tinulng jurisdiction under R.C. 412352, to vacate its
prior orders upon the ground of fraud in their procure-
ment,

EXHIBIT 6
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Afier a hearing on July 3, 1990, the deputies of the
commission denied GM's C-86 motion to vacate because
(M had failed to prove the existence of any actual intent
to commit fraud on the pan of Mr. Harper, and because
the issue of preexistence wag argued ut the district hear-
mng,

It is this order of the commission denying GM's re-
quest to set aside the allowance of Mr. Harper's shoulder
claim that GM appealed to the Trumbull County Court of
Common Pleas on October 9, 1990

Even though GM had been informed that Mr. Harper
could not be fovated to inform him of his scheduled
deposition, GM chose to proceed, and filed a motion
requesting an order that Mr. Harper be denied the right to
participate in the Workers' Compensation Fund because
of his failure to attend a deposition and answer interroga-
fories.

On February 27, 1992, the court granted GM's mo-
tion for judgment and sanctions, and decided that Mr.
Harper did not have the right to participate (*4] for left
shoulder impingement syndrome for failure 10 prosecute
his claim. Both the burcau and the commission alleged
that they never received copies of this entry.

On March 20, 1992, unaware that the court had
granted GM's motion for judgment and sanctions, Mr.
Harper's counsel drafied an eniry dismissing the matter
without prejudice, which the court signed on March 23,
1992, However, on Agril 22, 1992, the court ruled the
entry stricken "as having been improvidently entered as
it is moot" in light of the February 27, 1992 entry, which
denied Mr. Harper the right to participate.

On June 30, 1992, appellants filed a motion o va-
cale the February 27, 1992 entry for the reason that the
court lacked subject matter jurisdiction, and that the en-
try had never been served on appellants. On March 10,
1963, the trial court denied appellants' motion and or-
dered that since Civ.R 58 was not complicd with, the
appeal period would commence upon service of the en-
try. Appellants filed e notice of appeal on Aprif 9, 1993,

“1. The common pleas ceurt lacked sub-
ject matter jurisdiction to hear the em-
ployer's appeal from a commission order
refusing 1o set aside a final order that had
previausly [*5] altowed claimant Wayne
Harper to participats in the workers' com-
pensation fund for en injury to his lefl
shoulder, because the order which the
employer appealed to court was not ap-
pealable pursuant to R.C. 4/23.379"

In their sole assignment of error, appellants assert
that the trial court did not have subject mnatter jurisdiction
to hear GM's appeal from the order of the Commission
refusing to set aside its earlier decision allowing M,
Harper to paricipate in the Worker's Compensation
Fund. They therefore contend that the appropriate rem-
edy is a mandamus action. Appellees, however malintain
that the order appealed from involved Mr. Harper's right
to participate in the Worker's Compensation Fund, and
is, lherefore, appealable to the Court of Common Pleas
under B.C. 4123519,

ln support of their contention, appellants argue that
what GM agtually filed with the trial courl was an appeal
from an order refusing (o sel aside a final order, which
did not relate 1o Mr. Harper's actual right to participate in
Workers' Compensation, and which was, therefore, "out-
side the normal appellate route, " We agree.

R.C. 4123.51% provides in pertinent part as fotlows:

"The claimant [*6] or the employer
may appeal a decision of the industrial
comumission * * * in any injury or occupa-
tion disease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in which the
injury was inflicted * * *."

Notice of appeal from a decision of the [ndustrial
Commission or of its staff hearing officer 1o the court of
common pleas must be filed by appellant within sixty
days after the date of receipt of the decision appealed
from, or the date of receipt of the order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. R.C. 4{23.579. Further, the finality of a
comimission determination, provided it is ane from which
an appeal is permitted, attaches upon the lapse of the
appeal perfod, which as stated, is sixty days. Pierce v,
Sommer (1974), 37 Ohio St.2d 133, 135, JU8 N.E. 2d 748.

In Sommer, the order of the administrator disaliow-
ing the applicant's claim for injuries was received by the
applicant on faauary 9, [970, and no appeal was taken
from that erder. The court held that:

"[blecause appeliee did not appeal from
the order of the administrator disallowing
his original claim, [*7] the Court of
Common Pleas lacked jurisdiction of the
subject matter of the appeal.” [d.

GM, employer in the instant case, did not appeal the
regional board’s original allowance of Mr, Harper's claim
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within the mandated sixty days after the commission
refused GM's appeal of the award. Accordingly, the court
of common pleas lacked subject matter jurisdiction over
the appeat.

In further suppott of their argument, appellants cite
State ex rel. Board of Education v. Johnston (1979}, 58
Chio St 2d 132, 388 N.E.2d 1383, The factual scenario
in the instant case nearly parrots that of Johnsion. In
Johnston, a claim was allowed and the employer's coun-
sel, some three years later, filed a motion with the com-
mission to vacate an award of permanent total disability
benefits on the ground that the prior order was entered
without knowledge of prior injuries. The commission
refused to exercise jurisdiction for the reason hat there
had been no showing of fraud, error, or new and changed
circumstances. The employer then [lled an action in
mandamus in the court of appeals praying that a writ
issue ordering the commission to vacate its original or-
ders. The court agreed that the commission [*8] did not

have jurisdiction 1o vacate its prior order because em-
ployer's motion did not allege any new and changed civ-
cumnstances, /d at 136,

Based on the foregoing, we conclude that appellants’
sole assignment of ervor has merit, and that the tial court
did not have subject matter jurisdiction to hear GM's
appeal from the commission's refusal to vacate its Oclo-
ber, 1987 award of Worker's Compensation benefits to
Mr. Harper, The appropriate remedy for GM lies in man-
damus. The judgment of the lower court is reversed, and
Jjudgment is enlered in favor of appellants.

PRESIDING JUDGE DONALD R, FORD
CHRISTLEY, ],

NADER, J,

Concur,
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OTPINION BY; Roger L. Kline

QOPINION

" [***1254] [*311} DECISION AND JUDGMENT
ENTRY

. Kline, 3.

{¥*PI] The Industrial Commission of Ohio deter-

mined that Elizabeth B. Schultz committed fraud in her’

receipt of Workers' Compensation benefits. Schultz [iled
a complaint seeking a jury determination of fraud in the
Sciote County Court of Common Pleas. The court dis-
missed her complaint based upon [*312] Jack of subject
matter jurisdiction pursuant to A C. 4/23.5/2. Schultz
appeals, asserting that the issue of whether she commit-
ted fraud in the receipt of her Workers' Compensation
benefits is not an "extent of disability" issue, and there-
fore the trizl court possessed jurisdiction to consider the
matter. Because the Supreme Court of Qhio has narrowly
construed the jurisdiction conferred upon the common
pleas courts by R.C. 4/23.5/2 to include only issues re-

garding the right of participation, we disagree, Schultz
further alleges that mandamus is an inadequate remedy
in this case and that she possesses a constitutional right
to a jury trial. Because the determination of fraud in a
Workers' Cempensation matter is wholly statutory, legis-
latively created remedies are adequate and no constitu-
tional right to a jury trial exists. Accordingly, we over-
rufe each of Schultz's assignments of error and we affirm
the judgment of the trial court. )

L

[**P2] In i978, Schultz suffered an injury during
the course of her employment and fifed a claim that was
recognized by the Bureau of Workers' Compensation. In
986, Schultz applied for penmanent total disability
(PTD) benefits, and the Industrial Commission granted
her application,

{**P37 In 1999, the Administrator of the Bureau of
Workers' Compensation filed a motion to terminate
Schultz's PTD benefits and declare an overpayment after
it learned that Schultz had been working [***1255]
part-time while collecting PTD benefits. ' The Staff
Hearing Officer ("SHO"} terminated Schultz’s PTD
benefits, found overpayment for the period from 1994
through 1999, and ordered Schultz to repay pursuant to
the repayment schedule of R.C. 4723.571{/), Schultz
appealed that ruling in mandamus.

t  Although the Administrator also sought a find-
ing that Schultz committed fraud, the Administra-
tor's motion did not properly raise the issue of
fraud, and Schultz refused to waive notice of the
issue. Therefore, the Staff Hearing Officer did not
rule on the issue of fraud,

[**P4] The Administrator filed a second motion in
2000 in which he sought a finding that Schultz commit-
ted frand by collecting PTD benefits while engapinp |

EXHIBIT 7
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part-time work. The Industrial Commission held a hear-
ing, considered evidence, and found that Schultz com-
mitted fraud in collecting PTD benefits, The Industrial
Cominission therefore ordered that the Adminisoator be
granted permission to wtilize "any other lawful means,”
in addition to the repayment schedule of R.C
4123511, in order to recoup the overpayment to
Schultz for the period frorm 1994 through (999,

[**P5] Schullz filed a complaint in the trial court,
ostensibly pursuant 1o R.C. 4/23.512, wherein she sought
to invoke the trial court's jurisdiction to review the [ndus-
trial Commission's finding of fraud. The twial court dis-
missed Schultz's [*313] complaint; finding that it does
not possess subject matter jurisdiction over the Industrigl
Commission's  finding of fraud pursuant to R.C
4123512

[**P6] Schultz timely appeals, asserting the fol-
lowing assignments of error:

{*+P7] 1. The Common Pleas Court erred in dis-
missing Appellant's case as no other remedy exists o
Appellant for a determination of fraud by the Industrial
Comimission.

{**P8} 1. The Lower Court erred in dismissing
Plaintiff's appeal as the Ohio Constitution guarantees the
right to trial by jury to a paety to an action for fraud,

1.

[¥*¥P9} In her first assignment of error, Schultz as-
serts that the trial court's determination thal is does not
passess subject-maner jurisdiction constitules error be-
cause no gther remedy exists by which Schultz may ap-
peal a determination of fraud by the Industrial Commis-

sion. In support of her assignment of error, Schultz ac- -

knowledges that the tial court derives its jurisdiction
over Industrial Commission decisions from R.C
4123.5712, and argues that R.C. 4/23.5]2 authorizes the
trial court to consider lndusirial Commission determina-
tions of fraud.

(**P10] R 4123312 provides that a claimant or
employer may appeal an Industrial Commission decision
to the court of common pleas, "other than a decision as to
the extent of disabitity." Contrary 1o Schultz's assertion
that this limitation does not exclude Industrial Commis-
sion decisions regarding fraud, the Supreme Court of
Ohio has narrowly construed the scope of RC. 4123512
Jurisdiction.

. [**P11] A direct appeal to the common pleas court
pursuent to R.C. 4123.512 is the most limited of the three
forms of review available 1o Industrial Commission [iti-
pants, Felyy v. AT&T Technologies, Inc. (1992), 65 Ohig
Sr.3d 234, 237, 602 N.E2d [{4}. Whether this proce-
dural mechanism is avaiable to a litigant, and hence

whether the commen pleas court possesses subject matter
jurisdiction, depends upon the nature of the decision is-
sued by the Commission. fd The Ohio [***1256] Su-
preme Court has limited the slatutory language of R.C.
4123.5312 so that “only decisions reaching an employee's
right to participale in the workers' compensation system
because of a specific injury or oceupational disease are
appealable under R.C. 4723.5(9." /d at paragraph ane of
the syllabus; Afrates v. Lorain (1992}, 63 Ohio St.3d 22,
584 N.E.2d 1175, paragraph ane of the syllabus; Zavar-
sky v. Stringer (1978), 56 Ohio 51.2d 386, 10 Qhip Op.
Id 503, 384 N.E.2d 693, paragraph one of the syllabus.

[*314]  [**P12) A decision of the Industrial
Commission "does not determine an employce's right to
participate in the State Insurance Fund unless the deci-
sion finalizes the allowance or disallowance of the em-
ployee's claim." State ex rel. Evans v. Indus. Comm,
(1992}, 64 Ohio St.3d 236, 594 N.E2d 609, parsgraph
one of the syllabus. Thus, litiganis may only appeal dect-
sions of the Industrial Commission that determine
“whether an employee is or is not entitled to be compen-
sated for a particular claim.” {4

[**P13] In this case, Schulz does not contend that
the Industriat Commission's decision dealt with her right
to participate in the Workers' Compensation program.
Instead, Schultz argues that becawse none of the Ohio
Supreme Court cases construing R.C. 4723572 jurisdic-
tion involve fraud, those cases do not restrict a trial cowt
from reviewing a finding of fraud. We find that Schulz's
argument sgnores the clear, plain meaning of the Ohic
Supreme Court's holdings. In stating that R.C 47122312
confers jurisdiction “ondy" upon decisions involving the
right to participate, thc Courl has clearly excluded all
ather decisions, including decisions invelving fraud,
from the common pleas courts' jurisdiction.

[**P14] Schuliz also comends that the trial court
should have exercised jurisdiction in this ¢ase because a
jury trial is the only adequate remedy available 1o her in
this cese. Specifically, Schultz asserts that since manda-
mus will not require adherence to the Rules of Evidence,
it is not an adequate remedy. However, Schuliz's argu-
ment overlooks the fact that the trial court is without
power to detennine its own jurisdiction. Section 4(B),
Article [V of the Ohio Constitution states that “the courts
of common pleas and divisions thereof shall have such
original jurisdiction over all justiciable matters * * * as
may be provided by law,” Thus, a court has no power to
expand its jurisdiction beyond that conferred by the Ohio
Constitution and the General Assembly, regardless of
how persuasive the reasons for dolng so may be. Spring-
field City Sch. Support Personnel v. State Emp. Relations
Bd. (1992}, 84 Ohio App.3d 294, 298, 616 N.E.2d 983,
Therefore, the irial court had no ¢hoice but 10 dismiss
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this case despite Schultz’s assertion that she has no other
adequate remedy avaiiable ta her.

[**P15] Accordingly, we overrule Schulez's first
assignment of error.

HI.

[**PE6] n her second assignment of error, Schultz
contends that the trial court erted in dismissing this case
hecause the Ohio Constitution guarantees the right to a
trial by jury to partics in an action for fraud.

[*315] [**Pt7] Pursuant to RC. 4121311(0)(4),
the Administrator or the Industria] Commission may
determine whether a ¢laimant has committed fraud in his
or her receipt of benefits. Thus, Schultz's assertion that
the Industrial Commission’s finding of fraud deprives her
of her conslituticnal right to a trial by jury [***1257]

amounts to a constitutional challenge to RC
F123.511{044),
[**Pi%] All legistative enactments enjoy a pre-

sumption of constitutionality. State ex rel. Tajt v. Frank-
lin Ctp. Court of Common Pleas (1998), 81 Ohio 51.3d
480, 481, 692 N.£.2d 560, Sachdeva v. Conrad (Nov. 1,
2001), Franklin App. Mo. 01 AP406, 2001 Chio 4053,
2004 Qhic App. LEXIS 4842, We may not declare a leg-
islative enactment to be unconstitutional unless it appears
beyond a reasonable doubt that the legislation and consti-
tutional provisions are clearly incempatible. Sachdeuva,
citing Siate v. Cook (1998}, 83 Ohie St 3d 404, 409, 700
MN.E.2d 570, certiorart denied (1999), 325 U5, 1182, 143
L Ed 24116 1198 Ct J122.

[**P19] Arfticle I, Section 5 of the Ohio Constitu-
tion provides for the righl of trial by jury in causes of
action wherein the right existed at common law at the
time the Ohio Constitution was adopted. Sorrell v,
Thevenir (1994}, 69 Ghio St3d 415, 424, 633 NE2d
504, citing Belding v. State ex rel. Heifner (1929), 121
Ohio St. 393, 8 Ohio lLaw Abs. 28, 169 N.E. 301, para-
graph one of the syllabus. There is no right to jury trial
“unless thal right is extended by statute or existed at
common law prior to the adoption of aur state Constitu-
tion." Kneisley v. Lattimer-Stevens Co. (1988), 40 Ohio
St.3d 354, 356, 533 M.E.2d 743, Sachdeva, supra, 200/
Otio App. LEXIS 4842,

[**P20} Schultz contends that because the common
law action for fraud was in existence before the Ohia
Constituifon was adopred (see Chapman v. Lee (1887),
45 Ohia St 356, 13 N.E. 716), she has a right to a trial by
jury on the Industrial Commission's finding that she
committed fraud by collecting FTE benefits. The Indus-
trial Commission and the Bureau argue that becruse the
workers' compensatlon system, whereln an Injured
worker can initiate a claim against his employer without
regard to fault, did not exist at common law, any claim

involving workers' compensation benefits is wholly
statutory and not subjeet 1o the right of trial by jury.

Workmen's Compensation Law [**PZt] If has fong
been determined in this statg that “the rights of employ-
ees and their dependents in the are not governed by
common law, bul are only such as may be conferred by
the General Assembly." Westenberger v. Indus. Comm.
(1939), 135 Ohio St. 214, 212, 20 N.E. 2d 252, Suchdeva,
supra. Thus, a finding regarding whethey Schultz had a
right to her PTD benefits, or instead fraudulently ob-
tained them, involves a right conferred by the General
Assemnbly.

[*+P22] Additionally, RC. 4/23.511(2}4) pro-
vides that the Administrator "may utilize, the repayment
schedule of this division, or any other lawful means, to
gollect payment of compensation made to a person who
was not entitled to the [*3i6) compensation due to
fraud as determined by the administrator or the industrial
commission,” Thus, while the Administrator is generally
limited to the repayment schedule set forth in R.C.
4123571 to recoup an overpayment, a finding of fraud
simply empowers the Administrator fo use any other
lawful means, as would be available to any other credi-
tor, in arder 1o recoup the overpayment. In this manner,
the type of "fraud” that is contemplated by R.C. 4723.517
is different from common law actions for fraud. While
RC 4123311 simply empowers the Administrator to act
as any other credilor, in commen faw a finding of fraud
could result in punitive damages assessed against the
debtor. See Preston v. Murty (1987), 32 Ohio S1.3d 334,
SI2ZNE2X 1174,

[¥¥P23] ‘Thus, we find that no cight to a trial by
jury cxists with respect to an industrial Commission
finding of fraud under [***1258] RC 4/23.511{4).
Accordingly, we overrule Schuftz's second assignment ef
error, and we affirm the judginent of the trial court.

JUDGMENT AFFIRMED.
JUDGMENT ENTRY

it is ordered that the JUDGMENT BE AFFIRMELD and
that Appellees recover of Appellant costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Scioto County Court ¢f Common Pleas to
carry this judgment into execulion.

Any stay previously granted by this Court is hereby ter-
minated as of the date of this entry.
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A certified copy of this entry shall constitute the
mendate pursuant lo Rule 27 for the Rules of Appellate
Procedure.

Exceptions.
For the Court
BY: Roger L. Kline, fudge

Abgle, P.J., coneurs in judgment and opinion,

Evans, J., dissents,

NOTICE TO COUNSEL

Pursuant to Local Rule No. 14, this document
constitutes 2 final jedgment entry and the time peried
for further appeal commences from the date of flling
with the clerk.
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NOTICE:

{*1} THE LEXIS PAGINATION OF THIS
DOCUMENT 1S SUBIECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: T.C. Case No. 93-3663.
DISPOSITION: Reverse and retanded.

CASE SUMMARY:

PROCEDURAL POSTURE: Defendant  employer
sought review of the judgment from the Mantgomery
County Common Pleas Court (Ohio), which granted
plaintiff eraployee's motion to dismiss the employer's
appeal pursuant to Ohiv Rev. Code Ann. § 4123.512(4)
on the ground that the trial court had no subiect matier
jurisdiction. The employee had sought review of the trial
court's denjal of her motion for atlorney's fees under §
4123.512(F).

OVERVIEW: The employee suffered a non-work-
related injury subsequent to susiaining a work-related
injury. The employer filed a motion with the industrial
commission seeking to be relicved of its obligation to
compensate the employce because the injury was an in-
tervening one. The hearing officer disagreed. The com-
mission refused to hear the employer's appeal. The cm-
ployver filed a notice of appeal with the trial court. The
employer alleged that because the issue before the com-
mission involved the employee's right to conlinve par-
ticipating in the workers’ compensation system, the trial
court had jurisdiction. On appeal, the court held that pur-
suant 0 Qhio Rev. Code Ann, § 4123.5]9, the only sub-
sequent ruling of the commission that was appealable

was one that terminated the right 1o participate. The court
found that the commuission's order involved the extent of
the employee's injuries and was thus not appealable. Re-
garding the employee's claim for attomney's fees under
Ohio Rev. Code Ann. § 4123.512(F), the court held that
the legal proceedings contemplated by § 4/23.512(F)
was the appeal itself. The employee was entitled to them
aithough the appeal was dismissed.

OUTCOME: The court reversed the trial court's judg-
ment, which had denied the employee's request for attor-
ney's fees, and remanded the action for a determination
as to the proper amount of attorney's fees. The court af-
firmed the trial court's dismissal of the employer's ap-
peal.

LexisNexis(R} Headnotes

Administrative Law > Judicial Review > Reviewability
> Questions of Law

Workers' Compensation & SSPI > Administrative Pro-
ceedings > Judicial Review > General Overview

{HN1] The onty Industrial Commission rulings appeal-
able to & common pleas court are those mvolving a
claimant's right to participate or {o continue to participate
in the workers' compensation fund.

Workers' Compensation & SSDI > Administrative Pro-
ceedings > Judiclal Review > Generat Overview

[HN2] Once the right of participation for & specific con-
dition s determined by the Indusirial Commission, no
subsequent rulings, except a ruling that terminates the

EXHIBIT 8
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right to participate, are appealable pursuant to Okio Rev.
Code Ann. § 4123.519.

Govermments > Courts > Judicial Precedents

[HIN3] The syllabus of a Supreme Court of Ohio opinion
states the controlling point or points of law decided in
and necessarily arising from the facts of the specific case
before the court for adjudication. Furthermore, matter
outside the syllabus is not regarded as a decision.

Constitutional Law > Substantive Due Process > Scope

gf Prefection

Governments > Legistation > Statutory Remedies &
Rights

Workers' Compensation & SSDI > Remedies Under
Other Laws > Exclusivity > General Overview

[HN4] Once a right to participation in the system is de-

termined no subsequent rulings, except a ruling that ter-
minates the right to participate, are appealable pursuani
to Ohio Rev. Code Ann. § 4123.512 There is a rational
basis for such a distinction:-the ardefly and efficient op-
cration of the system. Because the workers' compensa-
tion system was designed to give employees an exclusive
statutory remedy for work-related injuries, a htigant has
no inherent right of appeal in this area. Therefore, a
party's right to appcal workers' compensation decisions
ta the courts is conferred solely by statute.

Workers' Compensation & SSDI > Administrative Pro-
ceedings > Cosis & Atterney Fees

[HINS] Qhio Rev. Code Ann. § 4123.512(F) provides as
follows: The cost of any legal proceedings authorized by
§ 4123.512(F), including an attorney's fee to the claim-
ant's alforney to be fixed by the trial judge, based upan
the effort expended, in the event the claimant's right to
participate in the fund is established upon the fibal de-
termination of an appeal, shall be taxed against the em-
ployer or the commission if the commission or the ad-
ministrator rather than the employer contested the right
of the claimant to paricipate in the fund. The attorney's
fee shall not exceed $ 2,500.

COUNSEL: JOSEPH R. EBENGER, 110¢ Miami Val-
ley Tower, 40 West Fourth Street, Dayton, Ohio 45402,
Atty. Reg. # 0014390, Atorney for  Plaintiff-
Appellee/Cross-Appellant.

GARY T. BRINSFIELD, Atty. Reg. # 0014646 and D.
PATRICK KASSON, Atty. Reg. # 0055570, One Cili-
zens Federal Centre, 110 N, Main Strect, Suite (000,
Dayton, Ohio 45402, Atomeys for Defendant-
AppellantiCross-Appellee.

MAXINE YOUNG ASMAII, Assistant Attorney Gen-
eral, Workers' Compensation Section, 1700 Carew
Tower, 441 Yine Street, Cincinnati, Ohio 45202, Aftor-
ney for Defendant- A ppelfant/Cross- Appelice.

JUDGES: BROGAN, )., WOLFF, I, and GRADY, 1.,
CONnCUT.

OPINION BY: BROGAN
OPINION

OPTNION
BROGAN, J.

This action involves consolidated appeals by NCR
Corporation ("NCR") and Malinda Thomas. The parties
gach challenge the Montgomery County Common Pleas
Court's April 9, 1996, decision and order granting Tho-
mas' motion 10 dismiss and denying her request for atfor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA-15873. Specifically, NCR contends the trial [*2]
court erred by tuling that it lacked subject matter juris-
diction to hear NCR's appeal from an Industrial Comnis-
sion order. [ikewise, Thomas advances one assignment
of error in case number CA-15898. She claims the trial
court erred by denying her request for attorney's fees. On
June 24, 1996, this court granted the parties’ agreed mo-
tion to consolidats the two cases for appeal.

The two consolidated appeals stem from a work-
related injury Thomas sustained on October [, 1987. As
a result of her accident, workers' compensation claim
number %61227-22 was allowed for a psychogenic pain
disorder as well as injuries to Thomas' ribs, left hip, left
leg, and back. Thereafter, on February 28, 1992, a non-
work-related guard dog attack caused Thomas to fall,
resulting in injuries to her wrists, arms, and back, NCR
subsequently filed a mation with the Industrial Commis-
sion on July 12, 1994, seeking to eliminate its further
responsibility for compensation to Thomas under claim
number 961227-22. ln support of its motion, WCR con-
tended the dop attack caused an intervening injury suffi-
cient to terminats Thomas' right to receive any funther
compensation for her work-related injury.

A district hearing [*3] officer denjed NCR's motion
on June 29, 1995, finding in part that "the self-insured
employer failed to timely investigate the issue of an in-
tervening jury after receipt of notive by claimant”
NCR appealed that suling, and a staff bearing officer
denied the appeal. The staff hearing officer also modified
the district hearing officer's order as follows:
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"It is the finding of the District Hearing Officer that
the incident accurring on 2-28-92, did not constitute an
intervening injury to the body parts and conditions rec-
ognized in this claim. Claimant suffered injuries to her
wrists and arms and a mild tempoerary exacerbation of
her allowed back condition. Medical expenses related to
the terapovary exacerbation ars not payable nor are the
services related to the arm and wrist injury.

“In all other respects the District Hearing Officer's
order is affirmed."

NCR appealed the foregoing order ta the Industrial
Conpnission on Aupust 3}, 1995, but the commission
refused to hear the appeal. Consequently, NCR then filed
a timely notice of appeal with the Montgomery County
Common Pleas Court pursuant to R.C, 4/23.512(4). In
response, Thomas filed a complaint alleging that the In-
dustrial Commisston's [*4]  proceedings concerned
solely the extent of her injury, a subject not properly ap-
pealable to the common pleas court pursuant to R.C.
4123.512(4). Thomas then filed a motion to dismiss
NCR's appeal on January 16, 1996, contending that the
common pleas court lacked subject matter jurisdiction to
review the matter. Thomas also sought atlomey's fees
under R.C. 47123.512(F).

In an Aprit 9, 1996, decision and order, the trial
court granted Thomas' mation to dismiss but denied her
request for attomey’s fees. NCR subscquently appealed
the trial court's dismissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial court's denial of
attorney's fees on May 9, 1996. This ceurt fhen cansoli-
dated the appeals pursuant to un agreed motion submitted
by the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from the industrial
Commission's order, Specificatly, NCR claims the issue
confronting the Industrial Commission (as well as the
district hearing officer and staff hearing officer) was
whether Thomas had a right to continue participating in
the workers' compensation system in light of the “inter-
vening" dog-attuck injuries she sustgined. [*5] NCR
then argues that its appeal to the common pless court
was proper because its motion and the industrial com-
mission's ruling both addressed Thomas' right 1o partici-
pate rather than the extent o her injury.

Conversely, Thomas asserts that the Industrial
Commission's order concerned only the extent of her
disability. Thomas then stresses that an original action in
mandamus, and not an appeal to the commen pleas court,
is the proper method to challenge Industrial Commission
orders relating to the extent of a claimant's disability.

The trial cowrt agreed with Thomas' argument in its
April 9, 1998, decision and order dismissing NCR's ap-

peal, In support of its conclusion, the trial court correctly
recognized that [HINY] the only Industrial Commission
rulings sppealable to a common pleas cowrt are those
"invelving a claimani's right to participate or to continue
to participate in the (workers' compensation] fund."
Afrates v. Lorain (1992), 63 Ghio St 3d 22, 584 N.E 24
{173, at paragraph one of the syllabus,

The trial court also acknowledged that the [ndustrial
Cotnmission's decision atlowing Thomas to continue
parlicipating in the workers' compensation system de-
spite her dog attack could be construed [*6] as being
appealable, pursuant to Afrares, supra, because it seemn-
ingly involved a "right to participate” issue. The trial
court rejected this argument, however, staling in relevant
part:

"{n this case before the Cout, the Industrial Com-
mission determined that Plaintiff could continue to par-
ticipate im the fund. Such a determination does not di-
rectly affect her right to participate in the fund because
that right had been previousty recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifying
the Decision of the District Hearing Officer, excepted
from coverage certain specific injuries resulting from a
fall Plaintiff incurred while being chased by a dog.
Therefore, the final administrative decision denying De-
fendant-Employee's request to discontinue paying com-
pensation and benefits to Plaintiff concerned the extent
Plaintiff's participation in the fund, not her right to par-
ticipate in the fund."

The trial courl also relied heavily upon Felyy v
AT&T Technologies, Ine. (1992), 65 Chio St 3d 234,
6027 N.E.2d 1141, at paragraph two of the syllabus, in
which the Ohio Supreme Cowt held that [HN2} “once
the right of participation for a specific condition is de-
termined by the Industrial [*7] Commission, no subse-
quent rulings, except a ruling that terminates the right Lo
participate, are appealable pursuant to R.C. 4123.519."

Since Thomas already had been granted the right to re-
ceive workers' compensation as a result of her work-
refated accident, and the Indusirial Commission's ruling
did not terminate that right, the trial court, relying upon
Felty and Bishop v. Thomas Steel Strip Corp. (1993), 101
Ohio App. 3d 322, 655 N.E 2d 1370, concluded that it
lacked subject-matter jurisdiction lo hear NCR's appeal.
Conscquently, Lhe court reasoned that a writ of manda-
mus was the proper mechanism to challenge the Indus-
trial Commission's ruling,

In Bishop. supra, the Trumbult County Court of Ap-
peals considered an appeal Eactually similar to the pre-
sent case. The appellee in Bishop suffered a work-related
accident in January 1987 and received waorkers' compen-
sation for an injury to his left knee. Appeliant Thomas
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Steel subsequently asked the Industrial Commission in
1992 to terminate the appellee's benefits because of a
non-work-related intervening and more severe December
1987 injury 1o the appellee’s knee. The Industrial Com-
mission ultimately rejected Thomas Steel's request, [*8)
concluding that the corporation failed to demonstrate that
Bishop's "recognized disability was worsened or apgra-
vated by the undisputed fall of December 2, [987."

Thercafter, Thomas Stee] sought to appeal the Industrial
Conunission's rmling into the commen pleas court parsu-
_ant to RC. 4/23.512 The wial court dismissed Thomas
Steel's appeal, however, finding that it lacked subject
matter jurisdiction over the appeal because the [ndustrial
Comumission’s order pertained to the extent of Bishop's
injury rather than his right to participate in the compen-
sation fund. Thomas Sieel appealed that ruling to the
Trumbull Cointy Court of Appeals, which affirmed the
trial court's dismissal.

Finding the trial court's ruling proper, the appellate
court relied upon the syllabus of Felty, supra, which
states that “once the right of participation for a specific
condition is determined by the Industrial Commission,
no subsequent rulings, except a ruling that terminates the

right to participate, are appealable [to the corunon pleas -

court).” Relying upeon this language and Medve v. Tho-
mas Steel Strip Corp. (June 18, 1993}, 1993 Ohio App.
LEXIS 3083, Trumbull App. No. 92-T-4791, unreported
' an earlier Trumbull [¥9) County Court of Appeals case
construing Felty, the Bishop court reasoned:

b In Medve, the Trumbull County Court of Ap-
peals cited Fefty, supre, and congluded: "In the
present case, gppeler was already recciving
worker's compensation. Appellant sought to ter-
minate appelice's tomporary total disability based
on two subsequent falls. The commission specifi-
cally found that the two falls in 1990 did not con-
stitute separafe intervening incidents, and did not
worsen appellee's condition. Since the commis-
sion's order did not terminale appellee's right to
participate and went 1o the extent of his disability,
there was no jurisdiction 10 appcal.”

"% % ¥ [y the instant case, appelies's right to partici-
pate was determined by the commission's orders of
March 20, (989, and October 18, 1991, Appellant subse-
quently moved the commission to reconsider whether
appellee should remain eligible for temporary total bene-
fits as a result of the alleged intervening incident occur-
ring on December 2, 1987, As in [*10] Medve, the
comimission determined that appeliee's non-work-related
fall did not worsen or aggravale his previously recog-
nized disabilily, and therefore appellee remained eligible
for temporary total disability benefits.

We conclude that the commission's order of August
2, 1993, involved the extent of appellee's disability.
Since the commission's order did not terminate appellee's
right to patiicipate, the tial court did not err in granting
appellee’s motion to dismiss for fack of subject matter
jurisdiction."

101 Ohio App. 3d ai 526.

Significantly, however, the Bishop courl also ac-
knowledged the existence of other appellate decisions
construing Felty, supra, more broadly than the Eleventh
District did in Bishop, The Bishop court then reasoned
that "this is an issue for the Supreme Couwrt of Ohio to
resolve.”

Inv its brief Lo this court, NCR relies upon these other
rulings lo support its argument that its motion and the
industrial Commission's ruling concermed a “right to par-
ticipate" issue rather than an "extent of disability" ques-
tion. In particular, NCR cites Flora v. Cincinnati Mila-
cron, Inc. (1993) 88 Ohiv App. 3d 306, 623 NE2d
1279, Moore v. Trimble (Dec. 21, 1993), [*1l] 1993
Ohio App. LEXIS 6204, Franklin App. No. 93APE0S8-
1084, unrcported, and Jones v. Massillon Bd. of Edn.
{(June [3, [994), 1994 Ohio App. LEXIS 2891, Stark
App. No. 94 CAQ018, unreparted.

In Flora, supra, the ¢claimant sustaine] a back injury
while working for Cincinnali Milacron in 1988, The
claimant received workers' compensation for his injury.
Thercafter, the claimant sought to reactivate his ¢laim in
1989 afler injuring his back while mowing his lawn. At
each level of administrative review, the industrial Com-
mission rejected the claimant's application for reactiva-
tion, finding that the second injury was "more than a
mere aggravation" of the work-related injury. The claim-
ant then filed an appeal with the common pleas court,
and Ciucinpati Milacron filed a motion to dismiss or,
atternatively, a motion for summary judgment. The trial
court ultimately granted Cincinnati Milacron's swnmary
Judgment motion.

The Clermont County Court of Appeals then re-
versed the common pleas court, stating:

"In the case at bar, we find that the comumission’s de-
cision reached the right of appellant to participate in the
warkers' compensation systemn, The commission found
that appeltant's September 1989 injury was caused by an
intervening, non-work-related [*12] accident that was
more than a mere aggravation of his prior condition, As
such, the commission made a factual determination that
appellant did not sustain the disability as a result of the
wotk-related accident. Such a finding gocs to appeliant's
right to participate in the system and it is therefore ap-
pealable to the common pleas court purswant to R.C.
4123519 See Felty, supra, 65 Chie St. 3o at 739, 602

A-34




Page 5

1997 Ohio App. LEXIS 485,*

N.E2d ar 1145, citing Keels v. Chapin & Chapin, Inc.
(1966}, § Ohia Se. 2d 112, 34 Ohio Op. 2d 249, 214
NE2d428.

88 Ohio App. 3d at 109.

In Moore, supra, the Industrial Commission allowed
the claimant's workers' compensation claim for a work-
related injury on March 23, 1994, Thereafter, on August
1, 1990, the employer-appellant filed a motion fo termi-
pate the claimant's participation in the workers' compen-
sation fund. The employer based its motion upon alleged
evidence that the employee had committed fraud. Spe-
cifically, the motion alleged that the employse injured
himself while lifting a motorcycle at home rather than at
work.

At each leve! of admiristrative review, the Industrial
Commission rejected the employer's motion to lerminate
the claimant's participation [*13] in the fund. As a re-
sult, the employer filed an appeal in the comunon pleas
court and, ultimately, in the Franklin County Court of
Appeals. Finding an appeal to the common pleas court
propet, the appellate court cited Afrates v. Lorain (1992),
63 Ohio St 3d 22, 584 NE 2d 1175, Stare ex rel, Evans
v. Indus. Comm. (1992) 64 Ohio St 3d 236, 594 N.E 2d
609 and Felty, supra, for the proposition that "one can
only appeal to the court of common pleas if the decision
of the Industrial Commission, or its staff hearing offi-
cers, is one that finalizes the allowance or disallowance
of the employee's ¢laim.”" Furthermore, the Meore court
quoted language in Afrates stating that “the onby deci-
sions reviewable [in the common pleas court] are those
decisions involving a claimant's right to participate or to
continue to participate in the fund.” Moore, supra, quot-
ing Afrates, supra, at 26.

Curiously, the Meore court then quoted the follow-
ing language from Felry, which the trial court relied upon
inn the present case: "Once the right of participation for a
specific condition is determined by the Industrial Com-
mission, no subsequent rulings, except a ruling that ter-
minates the right to [*14] participate, are appealable
[mte the common pleas court] pursuant to RC
4123.519." Moore, supra, quating Fefty, supra, at para-
graph two of the sytlabus.

In Moore, as in the presemt case, the Industrial
Commission's ruling did not terminate the clajmant's
right to participate. Without explaining why (he larego-
ing rule expressed in the syllabus of Felry did not pre-
clude the employer's appeal, however, the Moore court
then determined that:

"this action clearly involves the employee's right to
continue to participate, insofar as the appellant-employer
was attempting to terminate the employec's right to par-
ticipate, bascd upon the alleged fraud of the employce-

¢laimant, Thus, appellant-employer's appeal 1o the court
of common pleas fell within the purview of RC.
4123.519 and the court of cominon pleas therefore had
jurisdiction to hear the appellanmt-employer's appeal "

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an employer's atempt to termi-
nate a claimant's participation in the workers' compensa-
tion fund due to fraud. Specifically, the employer had
alleged before the Industrial Commissien that it pos-
sessed evidence [*13] establishing that the claimant's
purported work-related injury actually resulted from a
non-work-related sports accident. At each level of ad-
ministrative review, the Industrial Commission rejected
the employer's attempt to terminate the clatmant's par-
ticipation in the workers’ compensation fund. The com-
mon pleas court subsequently determined that it lacked
subject maiter jurisdiction to hear the employer's appeal.

Reversing the wrial court's judgment, the Stark
County Court of Appeals first cited Afrates, supra, and
Felty, supra, and noted that "the Chio Supreme Couwrt
has definitively held that an Industriai Comunission's
decision involving a claimant’s right to continue to par-
ticipate in the State [nsurance Fund is appealable to the
Common  Pleas Court purswant to RC.  section
#123.519" The court then reasoned that "setting aside
semantics, it is clear from the facts of this case that the
employer sought to discontinue claimant's right to par-
ticipate in the State [nsurance Fund. As such, the Indus-
{rial Commission's decision involvirg the claimant's right
1o conlinue to parlicipate in the fund is appealable under
R.C secrion 4123.519." Sigunificantly, the Jores (*16]
court also failed to address or distinguish the language in
Felty's syllabus stating that oaly industrial Commission
rulings terminating a claimant's right to participate in the
waorkers” compensation fund are appeafable to the com-
man pleas court,

In our view, the confusion about whether an em-
ployer may appeal in the common pless court fom an
administrative denial of its request to lerminate an em-
ployee's workers' compensation claim stems from seem-
ingly conflicting language in Felty, supra. As we ex-
plained above, paragraph two of Felty's syllabus states:
"Once the right of participation for a specific condition is
determined by the Industrial Commission, no subsequent
rulings, except e ruling that terminates the right te par-
ticipate, are appealable pursuant to R.C. 4/23.5/9." This
language unambigwously supporis Thomas' argument
that the commission's refsal to lerminate her participa-
tion in the workers’ compensation system must be ap-
pealed through mandamus rather than an appeal to the
common pleas court, Clearly, the commission's ruling
did not terminale her right to parlicipate.
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NCR, however, relies upen the following language
from Felry, supra, [*17] af 239 "A decision by the
commission determines the cmployee's right to partici-
pate if it finalizes the atlowance or disallowance of an
employee's ‘clalm.’ The orly action by the commission
that is appealable under K.C. 4121519 is this essential
decision to grant, to deny, or to terminate the employee's
participation or continued participation in the system."
NCR then contends the Industrial Commission's refusal
to terminate Thomas' parlicipation necessartly granted
her continued participation. Pursaant to Feiry, NCR
claims, the commission's decision to grant participation
or continued participation is appealtuble to the common
pleas court.

Although we find NCR's argument well-reasoned,
we also recognize that the syilabus of an Ohio Supreme
Court opinien states the Jaw in Ohjo. Seate v Boggs
(1993, 89 Ohio dpp. 3d 200, 212, 624 N.E2d 204.
[HN3] "The syllabus of a Supreme Court opinion states
the controlling point or points of law decided in and nec-
cssarily arising from the facts of the specific case before
the Court for adjudication." Cofllins v. Swackhamer
(1991), 75 Ohio App. 3d 831, 834, 600 NE2d [079,
quating Sup.Ct.Rep.Ops.R. [(B). Furthermore, "matier
outside the syllabus is nol regarded as [*18] a decision.”
Williams v. Ward (1969}, 18 Ohio App. 2d 37, 39, 246
N.E24 780, at foomote one, quoting Haos v. Srare
(1921), 103 Ohio 81 1, 132 N.E 138.

As bolh the trial courl and the Eleventh District
Court of Appeals in Bishop recognized, the sytlabus of
Felfty, supra, unambiguousiy states that once a claimant
is granted the right to participate in the workers' compeu-
sation, no subseguent Industrial Commission ruling, ex-
cept a ruling terminating that right, may be appealed to
the common pleas court. In the present case, the Indus-
tria] Commission refused to lerminate Thomas' continued
participation. Accordingly, pursuant to the syllabus of
Felry, supra, the commission's ruling was not appealabie
to the court of common pleas.

In opposition to this conclusicn, NCR raises an
equal protection argument, contenting that the trial
court's ruling deprives it of equal access to the courts and
the right fo a jury trial. NCR complains that if the trial
court had ruled against Thomas and terminated her par-
ticipation, she wowld have enjoyed the ability to appeal
to the common pleas court. Such an appeal includes de
nove review and a right 10 a jury trial. Conversely, NCR
contends that {*19] forcing il to pursue & mandemus
action simply because the trial court ruled in faver of
Thomas deprives it of the right to a jury trial on the same
issue. Furthermore, NCR argues that the standard of re-
view in a mandamus action makes # much less likely
ihat an appeal will succeed,

The Bishop court tejected a similar argument, how-
ever, staling:

"Appeliant's constitutional argument is  without
merit, One goal of the workers' compensation system is
that it operate largely outside the caurls. Felty, 65 Ohio
St 3d ar 238, 602 N.E.2d at 17144-1145. Ta this end, the
General Assembly has restricted the right of litigants to
appeal decisions of the commission to those decisions
involving an employee's right to parlicipation n the sys-
tem.

{HN4] "Once such a right is determined 'no subse-
quent rulings, exceprt o ruling that terminates the right to
participate, are appealable pursvant to R.C. [4123.512].
(Emphasis added.} Felty ar 240, 602 NE 2d af 1146
There is a rational basis for such a distinction--the or-
derly and efficient operation of the system.

"As the Felty court observed:

™ #* * ¥ Because the workers' compensation system
was designed to give employees an exclusive {¥20]
statutory cemedy for work-related injuries, 'a litigant has
no inherent right of appeal in this area * ¥ * ' Cadle v.
Gen. Motors Corp. [1976], 45 Qhio St 2d 28, 33, 74
Qhio Op. 2d 50, 52, 340 N.E.2d 403, 406. Therefore, a
party's right to appeal workers' compensation decisions
to the courts is conferred solely by slatute.' Felry ar 237,
602 NE2dat 1144

We find the Bishop cowt’s constilutional analysis
persuasive and equally applicable to NCR's claims. Ac-
cerdingly, we overrule NCR's assignment of error in case
number CA-15873 and affirm the trial court's dectsion
granting Thomas' motion 10 distaiss,

In her sole assignment of error in case number CA-
5898, Thomas contends the trizl court erred by refusing
to award her attorney's fees, The trial court's April 9,
1996, declsion and order construed R.C. 4123.512(F) as
allowing a claimant lo recover attorney's fees after re-
ceiving a favorable judgment caly if the Industrial
Commission or the administrator appesled to the com-
mon pleas court. In the present case, the employer, NCR,
appealed from the Industrial Commission’s ruling. Con-
sequently, the trial court found attorney's fees improper.

Thomas argues, and NCR agrees, [*21} however,
that the tnal court misread [HNS] RC. 4/23.512(F),
which provides as follows:

“The cost of any legal proceedings authorized by
this section, including an attorney's fee to the claimant's
attorney lo be fixed by the trial judge, based upon the
effort expended, in the event the claimant's right to par-
ticipate in Ihe fund is established upon the final determi-
pation of an appeal, shall be taxed against the employer
ot the commission if the comsmission or the administrator
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rather than the employer contested the right of the claim-
ant to participate in the fund. The attorney's fee shall not
exceed twenty-five hundred dollars.”

R.C. 4123.512(F) (Emphasis added.).

NCR concedes that the trial court misquoted & C.
4123.512(F) in its decision and order. We agree, The
foregoing passage clearly allows the trial court to tax
aitorney's fees against the cinployer,

The trial court also found attorney's fees improper
for a second reason, however, In particular, the trial court
concluded that because it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its finat determination of the appeal.

Thomas argues that the trial court erred [¥22] in
reaching this conclusion, and, once again, NCR agrees.

In light of the Ohio Supreme Cowrt's ruling in Hospitality
Motor fnns v, Gillexpie (1981}, 66 Ohio St. 24 206, 421
N.E 24 134, we also conclude that the trial court erved by
failing to award Thomas attorney's fees. [n Hospitality
Motor Inns, the court determined that the “legal proceed-
ings" comtemplated by RC 4J215L9  [now
4123.512(F)] 15 the appeal itself. Once such an appeal iy
perfected, the common pleas court may award attomey's
fees to the claimant even though the employer’s appeal
subsequently is dismissed for lack of jurisdiction. Id.
Accordingly, we sustain Themas' assignmennt of error in
case number CA-!5898, reverse the trial court's judg-
ment, and remand this cause for an evidentiary hearing to
detennine the proper amount of attomey's fees to be
taxed against NCR.

WOLFF, J., and GRADY, 1, coneur.
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SERVICE CENTER,
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NOTICE OF APPEAL

The Defendant-Appellant, Administrator of the Bureau of Workers® Compensation

{Administrator) gives notice of her discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule II, Section 1{A)(3) and Rule I, Section 1, from a decision of the Hamilton County

Court of Appeals, First Appellate District, journalized in Case No. C-070223, decided on August

22, 2008. Date-stamped copies of the First District’s Judgment Entry and Decision are attached

as Exhibits | and 2, respectively, to Appellant’s Memorandum in Support of Jurisdiction,

For the reasons set forth in the accompanying Memorandum in Support of Jurisdiction, this

case is one of public and great general interest. [n addition, the First District Court of Appeals

has granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

certification has been filed by the Administrator.

. NANCY HAROG

-B'}'éU;riM T3

Respectfully submitted,

Attorney ( eneral’o

083089}
Solicitor General

* Counsel of Record
ELISE PORTER {0055548)
Assistant Solicitor
JAMES M, CARROLL (0016177}
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
bmizer@ag.state.oh.us
eporter(@ag.state.oh.us

Counsel for Administrator,
Bureau of Workers’ Compensation
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I certify that a copy of the foregoing Defendant Administrator’s Notice of Appeal
was served by U.S. mail this 7 r&(day of October, 2008 upon the following counsel:

Gregory W. Bellman, Esq.

Michae! L. Weber, Esq.

Weber, Dickey & Bellman

813 Broadway, First Floor

Cincinnati, OH 45202

David J. Lampe, Esq.

Ennis, Roberts & Fischer Co., LPA :
121 West Ninth Street /
Cincinnati, OH 45202 / &

El-i-ﬁé?ﬁl’t@l‘
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 IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

|
!
|

179829889
" DIAZOWIA BENTON, : APPEAL NO, C-070223
Plaintifi-Appellce, TRIAL NO. A-0600684
v, ; JUDGMENT ENTRY.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appellant,
and -

ADMINISTRATOR, ORIC BUREAU
OF WORKERS COMPENSATION,

Defendant-Appetlee.

This cause was heard upon the appeal, the record, the briefs, and arguments.

The judgment of the tria} court is reversed and cause remanded for the reasons set
forth in the Decision filed thig date.

Further, the court holds that there were reasonable grounds for this appesl, sllows
no penalty and orders that costs are taxed under App. R. 24,

The court further orders that 1) a copy of this Judgment with a copy of the Declsion
attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution
under App. R. 27.

To The Clerk:

Enter upon the Jour e Court ont August 22, 2008 per Order of the Court,
By LT i
Presiding Judge

EXHIBIT 3
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EXHIBIT 4

IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

DIAZONIA BENTON, : APPEAL NO. C-070223
TRIAL NQ, A-060968
Plaintiff-Appellee, 9054
V5. ! DECISION,
HAMILTON COUNTY BEDUCATIONAL
SERVICE CENTER, .
fendant-Appellant, PRESENTED TO THE CLERK
Defendant-Appetan : OF COURTS FOR FILING
d
o . AUG & 2 2008
ADMINISTRATOR, OHIO BUREAU
O WORKERS COMPENSATION, : COURT OF APPEALS

Defendant-Appellee.

Clvit Appeal From: Hamilton County Court of Common Pleas
Judgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeal: August 22, 2008

Gregory W. Bellman, Sr., and Webey, Dickey, & Beilman, for Plaintiff-Appellee,
David Larnpe and Ennis Roberts & Fischer, L.P A., for Defendant-Appellant,

Mare Dann, Attorney General of Ohlo, and James Curroff, Assistant Atforney
Genetal, for Defendant-Appellee.

Please note: This case has been - removed from the accelerated calendar.
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SUNDREMANN, Judge.

{11}  Defendant-appellant Hamilton County Bducational Service Center
("IICESC") appeals from the trlal conrt's entry dismissing its admintstrative appeal
pursuant to R.C. 4123.512 for lack of subject-matter juvlsdiction,

{2} HCESC's appeal to the common pleas court stemmed from injuries
plaintiff-appelles Diszonia Benton sustained on March 19, 2003, in a motor vehicle
accident. On February 18, 2005, Benton filed an application for workers'
compensation benefits In which she claimed that her infuries had oceurred in the
scope of her empioyinent with HCESC., On March g, zoos, Benton's workers’
compengation clalm was allowed for neck sprain, lumbar sprain, and a contusion to
her left elbow, HCESC received the order, but did not appeal the allowance of
Benton's claim,

{13)  On April 27, 2005, Benton filed a C-86 motion requesting that her
workers' compensation claim be amended to allow the additional conditions of
radiculopathy and a herniated disc at L5-81. HCESC elected to have Benton undergo
an independent medical examination by Dr. Roger Meyer, who determined that
Benton’s other conditions were causally related to her original industrial injury, Asa
result, both a district hearing officer ("DHO") and a staff hearing officer ("SHO™}
allowed Benton's workers' compensation claim for these additional conditions.

{f4} HCESC did not appeal the SHO's allowance of these additional
conditions. Instead, on Februaty 3, 2006, it filed a C-86 motion requesting that the
Industrial Commission exer:cise continuing jurisdiction over Benton's claim under

R.C. 4123.52 and make a finding that Benton had committed frand by filing a claim
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for workers' compensation benefits for Injurles that had not ocourred in the courss or
scope of her employment with HCESC, HCESC sought an order from the Industrial
Commission terminating Benton's right-to continued participation in the workers'
compensation fund and ‘rﬁimbursing it for workers' compeasation benefis
wrongfully paid to Benton,

{5} A DHO denled HCESC’s motion. A SHO affirmed the DHO's ruling,
finding no evidence that Benton had misrepresented her account of the March 2003
accident. ‘The Industrisl Comimission declined to hear HCESC's appeal. HCESC then
filed a timely notlee of appeal with the common pleas court pursuant to R.C.
4123.512(A). Benton filed a complaint us st:atutorily‘ requiréd. Sha then moved to
diswniss HCESC's appeal on the basis that the trlal court lacked subject-ruatter
jurisdiction. The trial court granted Benton's motfon to dismiss. This appeal
folowed.

(46} In its sole assignment of error, HCESC argues the trial court erred in
dismissing its appeal from the Industrial Commission for lack of mibject-matter
jurisdietion,

{70 R.C, 4123.512(A) provides that a “clajmaint * * * may appeal an order
of the lndustﬁal c;)mmissiun mﬁde under division () of section 4123511 of the
Revised Code in an injury or occupstivnal disease case, other than a decision as to
the extent of disability to the court of common pleay of the county in which the injury
wasg inflicted * * *.* Thie Ohio Supreme Court has interpreted R.C. 4123.512 narrowly
to allow claimants and employers-to appeal only those Industrial Commission orders

that involve a claimant’s right to participate or to continue to participate in the
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workers' compensation fund.! The supreme court has further held that the only
right-to-participate question that is subject to judicial review is “whether an
employee's injury, disease, or death oecurred in the course of and avising out of hisor
her employtnent.”s Determinations as to the extent of a claimant’s disability, on the
other hand,. are not appealable to the common pleas court and must be challenged in
an ection for mandarmys.3

8]  HCESC contends that the trial court had jurisdiction to entertain its
appeal under R.C, 4123.512, because it had alleged that Benton had committed fraud
and had directly sought the termination of her right to continue patticipating in the
workers' compensation fund. Benton and the Administrator argue, on the other
hand, that the Industrial Comrmission's vefusal to exercise continwing jurisdiction to
make a frand determination was not a right-to-participate issue under R.C. 4123.512,
and was, therefore, outside the jurisdiction of the common pleas court.

{49}  Although this court has not specifically addressed this issus, we
recognizo that there is a split of authority among appellate districts regarding
whether an employer's allegation of fraud is app_ealable under R.C, 4123512
HCESC relies on cases from the Fifth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

————

L White v. Conrad, 102 Ohlo 3t.ad 125, 2004-Ohio-2348, 807 N.E.2d g27, at Ti0-13, citing Felty v,
ATRT Technologies, Inc, (1992), 65 Ohto St.3d 234, 239, 602 N.B.2d 114%; sce, also, Lawson .
Robert Lee Brown, Ine, (Mar, 20, 1998), 18t Dis\, Nos, C-97o109 and C-970132,

t State ex. rel, Liposchak v, Indus, Corm, 9o Ohio $tad 276, 279, 2000-Ohio-7g, 737 N.E2d
5197 Felty, supra, at paragraph two of the syllabus; Afrates v, Lorain (1992), 63 Ohio St3d 22,
584 N.E.2d 1175, paragraph one of the syllabug; State ex rel. Bvans v, Indus, Comm, 64 Qhio
St.ad 236, 1992-Ohio-§, 594 N.E.2d 609, .

s Id,; Thomas v. Conred (1998), 51 Ohjo Stad 475, 477, 692 N.E=d 205; Felty, soprs, at
paragraph two of the syllabus.

4

A-45




QHIO FIRST DISTRICT CQURT OF APPEALS

the reasoning in a Second Appellate District case and an Eleventh Appellate District
case, which hold that they are not,

{10} In Jones v, Massillon Bd. of Edn., the Fifth Appellate District held
that the. court of common pleas had jun‘sdictionl over Industrial Commission
decisions regarding the termination of a claimant’s right to participate due to fraud
in establishing the claim.+ In that case, the employer had certified an employee's
claim for a knee injury, Five months later, however, the employer moved to disallow
the claim on the basis of newly discovered evidenice that the employee's knee injury
had not occurred within the course end scope of his emplayment, but was actually
the resull: of a nanoccupationsl, recreational, sports injury that he had sustained two
years eatlier. The Fifth Appellate District held that because the emploger’s motion
had sought to discontinue the cmp'loyee’s “right to participate in the State Insurance
Fund,” the employer could appeal the commission’s decision refusing 10 disallow the
claim.

{411} In Moore v. Trimble, the Tenth Appeﬂate District held that the
commeon pleas court had jurisdiction to entertain an employer's appeal from the
denial of its C-86 motion requesting the vacation of an employee’s claim based upon
newly discovered evidence that the employee had been injured at home, lifing a
motoreycle, and not at the workplaces The court held that because the smployer
had atiempted to terminate the employee’s right to participate based upon the
employee's alleged fraud, the court had Jurisdiction to entertain the employer's

appeal under R.C. 4123.519.

4 (s 13, 1994), 5th Dist, No, 94CA0018.
5{Dec, 21, 1993), 10th Dist, No, 03AFEoB-1084.

3
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(12} In Thomas v, Conrad, the Sccond Appellate District rejecled an
employer’s argument that the trial court had erred in dismissing its appeal under
R.C. 4123.512 hecause it concarned “whether [an employee] had a right to continue
participating in the wotlers' compensation éystem in light of intervening' dop avtack
injuries she [had] sustained.,”s In concluding thet the employer's motion and the
Industrial Commission’s ruling were not appealable because they had involived the
extent of the emﬁloyee’s disahility, the court anslyzed and criticized the holdings of
the Fifth and Tenth Appellate Districts :in Jones and Moore, The Second Appellate
Tristrict then certified the case to the Ohlo Supreme Court for review,

{13}  Although the Ohio Supreme Couﬁ ultimately affirmed the Second
Appellate District’s decision in Thomas v, Conrad, it rejected the court’s anelysls of
Jones and Moores The supreme court held that the employer in T!wma:s', anlike the
employera it Jones and Moore, had not raised the ssue of fraud or questioned
Thomas’s oviginal claim for benefita.# Rather, the employer's motion had “involved
[an intervening] dog attack and iis effect on Thomas's allowed conditions."? Thus,
the employer had only raised a question as to the extent of Thomas's disa})ility.w

{914} The supreme court went on to state that its opinion did “not change
the reasoning of the courts of appeal in Moore v. Trimble and 1n~Jone.s v, Massillon
Board of Education” because the “employers in Moore and Jones [had] questioned

the claimnant’s right to continue to participate in the fund, alleging fraud with regard

t (Fab, 14, 1997), end Dist. Nos, 15873 snd 25898,
7 81 Ohlo St.3d 475, 692 N.B.2d 208,

8 Ig. al 478-479.

v1d,

w Id.
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to the facts surrounding the respective clair;umts' initial clatms_and “[had]
challenged each clalmant's right to participate and tried o terminate that right,"n

{Y18} In Brown v. Thomas Asphalt Paving Co,"* the Eleventh Appellate
District held, in a two-to-one decision, that the common pless court lacked subject-
matter Jurisdiction under R.C. 4123.512 to entertaln an employer's appeal on
allegations of fraud. The trlal court had relied on language in Thomas v, Conrad to
permit an employer’s appeal and a subsequent trial on the issue of the employee’s
fraud. A majority of the appellate court, however, concluded that the supreme
court's langsage explaining Moore and Jornes was merely dicta and was thus not
binding on it. The majority then relied on a case it had earlier decided, Harper v.
Administrator, Bureau of Workers’ Compensation, to conclude that the common
pleas court lacked jurisdiction,

{416} After carefully reviewing these conflicting authorities and the parties’

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cages, the employers mode a factually similar
argument to the one that HCESC makes here, that the claimant wes not injured
within the course and scope of his employment., Furthermore, the Harper decision,
upon which ihe Eloventh Appellate District relled in the Brown case, is factually
distinguishable in that the employer in Harper had argued that the employse had
committed fraud by falling to disclose an extant shoulder condition.

{17} While we recognize that the supreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

1 Id, ) .
12 13th Dist, No, 2000-P-0098, 2005-Ohic-B720.
i (Dee, 17, 1993), 11th Diat, No. g4-T-4861.
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supports the conclusion that HCESC's motion for fraud directly questioned whether
Benton's fjury had occurred In the course of and had arisen out of her employment
with HCESC. As the Ohio Supreme Court stated in State ex. rel, Liposchak v,
Mdus. Comm., “whether an employee’s injury, disease, or death cccurred in the
course of and avising out of hls or her employment” is a right-to-participate issue
that is appeaiable to the cominon pleas court ™

{418} Because HCESC's motion in this cuse related directly to Benton's right
to continue partlcipating in the workers' compensation fund for the injuries she had
sustalned in the March 1g, 2003, automoebile accident, it wag proper for HCESC te
have appsaled the Industrial Commnission’s decision to the trial court under R.C,
4123.512. We, therefore, reverse the judgment of the trizl court and remand this case
for further proceedings consistent with this declsion and the Jaw.

Judgment reversed and cause remanded,
HILDEBRANDT, P.J., and CUNNINGHAM, J., concur.

Pleas_e Note:

The court has recorded its own entry on the date of the release of thia decision.

4 Liposchak, supra, at 279; see, also, Felty, supre, at pavagraph two of the syllabus; Afrates,

supra, ut paragraph ons of the ayllubus; State ex rel Evans, gupra, st paragraph one of the
syllabus; sce, also, State ex rel. Forest v. Anchor Hocking Consurier Glass, 10th Dist, No, o3AP-
190, 2002-0hlo-6047, at 16 (statlng that "{Jn en appeal pursnant to R.C, 4123512, the lssues to
be addressed by the tria) conri would be those relating to the presence of 8 medical coudition and
whether or not t was a work-velated injury”).

8
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EXHIBIT 5

‘COURT OF COMMON PLFAS -
‘ AAMILTON COUNTY, OHIO

HAMILTON COUNTY EDUCATIONAL Case No. A0609684
SERVICE CENTER

Defendant-Appellant, Judge Robert C. Winlder
v ENTRY GRANTING

: PLAINTIFF*S MOTION TO

DAIZONIA BENTON, et al, .. ... .DISMISS

Plaintift-Appellce,

This matter came before the Court for hearing on Plaintiff-Appellee, Daizonia
Benton’s, Motion to Dismiss. The Court has reviewed said motion and response thereto
and being fully apprised in the premises hereby GRANTS same.

IT IS SO ORDERED,
v CORBY
Orlginal signa for filing,

Tudge Robert €. spygrer
Judge Robert C. Winkler

Authority:
Schultz v. Ohio Bureau of Workers' Compensation, 148 Chio App.3d 310, (2002).

Felty v. AT&T Technologies, Inc., 65 Ohio St.3d 234, (1992).
Copies to!

Gregory W. Bellman, Bsq.
813 Broadway, First Floor
Cincinnati, Ohio 45202

David Lampe, Esq.
121 West Ninth Street
Cincinnati, Ohio 45202

James Carroll, Esq.

Assistant Attorney General

441 Vine Street, 1600 Carew Tower
Cincinnati, Ohio 45202
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EXHIBIT 6
@ LexisNexis:
1 of 1 DOCUMENT

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (¢) 2009 by Matthew Bender & Company, [nc
a member of the LexisNexis Group
Alt rights reserved.

*¥# CUURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH FEBRUARY 18, 2009 ***
*6k ANNOTATIONS CURRENT THROUGH JANUARY 1, 2009 ***
#+% OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH JANUARY 1, 2009 ***

TITLE 41. LABOR AND INDUSTRY
CHAPTER 4123. WORKERS COMPENSATION
JURISDICTION OF COMMISSION

Go to the Qhio Code Archive Directory
ORC Ann. 4123.512 (2009)
§ 4123.512, Appeal to court of common pleas; costs; fees

(A) The claimant or the employer may appeal an order of the industrial commission made under division (E) of sec-
tion 4123.511 [4123.51.1] of the Revised Code in any injury or eccupational disease case, other than a decision as to the
extent of disability to the court of common pleas of the county in which the injury was inflicted or in which the contract
of employment was made if the injury occurred outside the state, or in which the contract of employment was made if
the exposure occurred outside the state, If no common pleas court has jurisdiction for the purposes of an appeal by the
use of the jurisdictional requirements described in this division, the appellant may use the venue provisions in the Rules
of Civil Procedure to vest jurisdiction in a court. If the claim is for an occupational disease the appeal shall be to the (
court of common pleas of the county in which the exposure which caused the disease occurred. Like appeal may be
taken from an order of a staff hearing officer made under division (D) of section 4123.511 [4123.51.1] of the Revised
Code from which the commission has refused to hear an appeal. The appellant shall file the notice of appeal with a court
of common pleas within sixty days after the date of the receipt of the order appealed from or the date of receipt of the
order of the commission refusing to hear an appeal of a staff hearing officer's decision under division (D} of section
4123.511 [4123.51.1] of the Revised Code. The filing of the notice of the appeal with the court is the only act required
to perfect the appeal.

If an action has been commenced in a court of a county other than a court of a county having jurisdiction over the
action, the court, upon notice by any party or upon its own motion, shall transfer the action to a court of a county having
jurisdiction.

Notwithstanding anything to the contrary in this section, if the commission determines under section 4123.522
[4123.52.2] of the Revised Code that an smployee, employer, or their respective representatives have not received writ-
ten notice of an order or decision which is appealable to a court under this section and which grants relief pursuant to
section 4123.522 [4123.52.2] of the Revised Code, the party granted the relief has sixty days fromh receipt of the order
under section 4123.522 [4123.52.2] of the Revised Code to file a notice of appeal under this section.

(B) The notice of appeal shall state the names of the claimant and the employer, the number of the claim, the date
of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers' compensation, the claimant, and the employer shall be parties to the appeal and the
court, upon the application of the commission, shall make the commission a party. The party fiting the appeal shall
serve a copy of the notice of appeat on the administrator at the central office of the bureau of workers' compensation in
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Columbus. The administrator shall notify the employer that if the employer fails to become an active party to the appeal,
then the administrator may act on behalf of the employer and the results of the appeal could have an adverse effect upon
the employer's premium rafes,

(C) The altorney general or one ar more of the attorney general's assistants or special counsel designated by the at-
torney general shall represent the administrator and the commission. [n the event the attorney general or the attorney
general's designated assistants or special counsel are absent, the administrator or the commission shall select one or
more of the attorneys in the employ of the administrator or the cammission as the administrator's attarmey or the com-
mission's attorney in the appeal. Any attorney so employed shall continue the representation during the entire period of
the appeal and in alt hearings thereof except where the continued representation becomes impractical.

(D) Upon reccipt of notice of appeat the clerk of courts shall provide notice to all parties who are appellees and to
the commission.

The claimant shall, within thirty days after the filing of the notice of appeal, file a petition containing a statement of
facts in ordinary and concise langnage showing a cause of action to participate or to continue to participate in the fund
and setting forth the basis for the jurisdiction of the court over the action. Further pleadings shall be had in accordance
with the Rules of Civil Procedure, provided that service of summons on such petition shall nat be required and provided
that the claimant may not dismiss the complaint without the employer's consent if the employer is the party that filed the
notice of appeal to court pursuant to this section. The clerk of the court shall, upon receipt thereof, transmit by certified
mail a copy thereof to each party named in the notice of appeal other than the claimant. Any party may file with the
clerk prior to the trial of the action a deposition of any physician taken in accordance with the provisions of the Revised
Code, which deposition may be read in the triat of the action even though the physician is a resident of or subject to
service in the county in which the trial is had. The bureau of workers' compensation shall pay the cost of the steno-
graphic deposition filed in court and of copies of the stenographic deposition for each party from the surplus fund and
charge the costs thereof against the unsuccessful party if the claimant's right to participate or continue to participate is
finally sustained or established in the appeal. [n the event the deposition is 1aken and filed, the physician whose deposi-
tion is taken is not required Lo respond to any subpoena issued in the trial of the action. The court, or the jury under the
instructions of the court, if a jury is demanded, shall determine the right of the claimant to participate or to continue ¢o
participate in the fund upon the evidence adduced at the hearing of the action.

(E) The court shall certify its decision to the commission and the certificate shall be entered in the records of the
court. Appeals from the judgment are governed by the law applicable to the appeal of civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the claimant's attor-
ney to be fixed by the trial judge, based upon the effort expended, in the event the claimant’s right to participate or to
continue to participate in the fund is established upon the final determination of an appeal, shall be taxed against the
employer or the commission if the commission or the administrator rather than the employer contested the right of the
claimant to participate in the fund. The attorney's fee shall not exceed forty-two hundred dollars.

(G) If the finding of the court or the verdict of the jury is in favor of the ¢claimant's right to participate in the fund,
the commission and the administrator shalf thereafter proceed in the matter of the claim as it the judgment were the de-
cision of the commission, subject to the power of modification provided by section 4123.52 of the Revised Code.

(H) An appeal from an order issued under division (E) of section 4123.511 {4123.51.1] of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made shall not stay the
payment of compensation or medical benefits under the award, or payment for subsequent periods of total disability or
medical benefits during the pendency of the appeal. If, in a final administrative or judicial action, it ts determined that
payments of compensation or benefits, or both, made to or on behalf of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under division (A} of section 4/23.34 of the Revised Code. In the
event the employer is a state risk, the amount shall not be charged to the employer's experience, and the administrator
shall adjust the employer's account accordingly. In the event the employer is a self-insuring employer, the self-insuring
employer shall deduct the amount from the paid compensation the self-insuring employer teports to the administrator
under division (L) of section 4123.35 of the Revised Code,

A self-insuring emplayer may elect to pay compensation and benefits under this section directly to an employee or
an employee's dependents by filing an application with the bureau of workers' compensation not more than one hundred
eighty days and not less than ninety days before the first day of the employer's next six-month coverage period. If the
self-insuring employer timely files the application, the application is effective on the first day of the employer's next
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six-month ¢overage period, provided thal the administrator shall compute the employet's assessment for the surplus
fund due with respect to the period during which that application was filed without regard to the filing of the applica-
tion. On and after the effective date of the employer's election, the self-insuring employer shall pay directly to an em-
ployee or to an employee's dependents compensation and benefits under this section regardless of the date of the injury
or occupational disease, and the employer shall receive ne money or credits from the surplus fund on account of thase
payments and shall not be required o pay any amounts into the surplus fund on account of this section. The election
made under this division is irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of common pleas or
the court of appeals shall be preferred over all other civil actions except election causes, irrespective of position on the
calendar,

This section applies to all decisions of the commission or the administrator on November 2, 1959, and all claims
filed thereafter are governed by sections 4123.511 [4123.51.1] and 4123.512 [4123.51.2] of the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this section is governed by
former sections 4123.514 [4123.51 4], 4123.515 [4123.51.5],4123.516 [4123.51.6], and 4/23.519 [4123.51.9] and
section 4123.522 [4123.52.2] of the Revised Code.

A-53



	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60
	page 61
	page 62
	page 63
	page 64
	page 65
	page 66
	page 67
	page 68
	page 69
	page 70
	page 71
	page 72

