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INTRODUCTION

Under R.C. 4123.512 and this Court's case law, an employer in a workers' compensation

case may appeal only a right-to-participate determination. The court below deviated from this

rule and held that an employer may circumvent R.C. 4123.512's jurisdictional limit by claiming

fraud even after the injured employee's right to participate has been determined and the statute of

limitations to challenge that determination has run. The lower court's interpretation of R.C.

4123.512 expands the appellate jurisdiction of the courts and disrupts the delicate balance

between the Commission and the courts.

This Court has held that a litigant may seek judicial review of an Industrial Commission

ruling by three procedural mechanisms: an appeal under R.C. 4123.512, an action for

mandamus, or an action for declaratory judgment. Felty v. AT&T Techs. (1992), 65 Ohio St. 3d

234, 237. Which mechanism a claimant may use depends on the nature of the Conimission's

decision, and appeals under R.C. 4123.512 are limited to cases involving one question: "whether

an employee's injury, disease, or death occurred in the course of and arising out of his or her

employment." State ex rel. Liposchak v. Indus. Comm'n, 90 Ohio St.3d 276, 279, 2000-Ohio-73.

Here, the employer, Hamilton County Educational Service Center ("Hamilton"), did not

challenge the initial allowance of employee Diazonia Benton's worker's compensation claim,

nor did Hamilton challenge additional conditions. Instead, Hamilton-after the time for

appealing the right-to-participate deteimination under R.C. 4123.512(A) had expired-argued

that Benton's claim should be discontinued because she had allegedly committed fraud. When

the Comrnission declined to terminate Benton's claim based on fraud, Hamilton appealed to the

court of common pleas under R.C. 4123.512.

This Court has held that R.C. 4123.512's appellate procedure should be used sparingly,

partly to prevent the courts of common pleas from being overburdened with review of every



Commission decision, and partly to allow the Commission to act as an effective and independent

agency. Only the threshold question of whether a claimant is entitled to participate in the system

is amenable to the formal de novo hearing in an appeal under R.C. 4123.512. Other Commission

decisions, including those to continue participation despite a fraud allegation, are more amenable

to the flexible and informal administrative hearing, and, if necessary, a streamlined mandamtis

action.

The limitation on the courts' jurisdiction under R.C. 4123.512 also ensures that the

workers' compcnsation system functions largely outside the courts. And that ability to function

is undermined if, after the initial right-to-participate decision, an employer can appeal an

allegation of fraud or some other theory of discontinuance to the court of common pleas. Not

only might it lead to abuse of the system by employers who already get second and even third

bites at the participation apple in the administrative process, but, because the burden of proof is

always on the claimant, it forces the claimant to prove his right to participate again and again.

Finally, R.C. 4123.95's the mandate to "liberally constrve" workers' compensation laws

"in favor of employees" supports allowing a claimant to appeal the discontinuance of a claim,

but not allowing the employer to appeal the continuance of a claim. For these reasons, the court

below incorrectly allowed Hamilton's appeal under R.C. 4123.512.

STATEMENT OF THE CASE AND FACTS

The claimant, Benton, was injured in a car accident in 2003. Benton v. Hcrmilton Coa nty

Educ. Serv. Ctr. (lst Dist.), 2008 Ohio App. Lexis 3586, 2008-Ohio-4272, ¶ 2. The Bureau of

Workers' Compensation ("Bureau") allowed her workers' compensation claim in 2005, and the

Bureau allowed some additional conditions to the claim in 2006. Id. at ¶ 3. Benton's employer,

Hamilton, did not appeal either the initial allowance or the additional conditions under R.C.

4123.512.
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Roughly a year after the initial allowance and shortly after the allowance of additional

conditions, Hamilton filed a motion requesting that the Commission exercise continuing

jurisdiction and find that Benton had committed fraud in applying for benefits. Id. at ¶ 4.

Hamilton made no allegation that there was newly discovered evidence. The Commission

denied Hamilton's motion, finding no evidence that Benton had committed fraud. Id at ¶ 5.

Hamilton then appealed the denial of the fraud motion under R.C. 4123.512 to the Hatnilton

County Court of Common Pleas. Id.

Benton and the Bureau moved to dismiss for lack of subject matter jurisdiction, arguing

that Hamilton could not appeal under R.C. 4123.512. Id. That provision states that "[t]he

claimant or the employer may appeal an order of the industrial commission ... in any injury or

occupational disease case, other than a decision as to the extent of disability to the court of

cormnon pleas." R.C. 4123.512(A). Benton and the Bureau argued that this provision is

construed narrowly and does not include the Commission's denial of an employer's fraud

allegations. The trial court agreed and granted the motions. Id.

Hamilton appealed to the First District, which reversed and remanded. The appeals court

held that a motion for fraud directly asks whether the injury occurred in the course of, or arose

out of, the claimant's employment. Id. at ¶ 16.

Benton and the Bureau filed a motion to certify a conflict between this decision and

decisions in other District Courts of Appeals, which the appeals court granted. In addition, the

Bureau filed a notice of appeal and memorandum in support of jurisdiction. This Court accepted

the certified conflict and granted jurisdiction on December 31, 2008. Benton v. Hamilton County

Educ. Serv. Ctr. (2008), 120 Ohio St. 3d 1452, 2008-Ohio-1946.
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ARGUMENT

Administrator's Proposition of Law:

A court of common pleas lacks jurisdiction to hear appeals under R.C. 4123.512 once a
workers' compensation claimant's right to participate is established and has not been
appealed or discontinued.

This Court's decisions establish that a court of common pleas lacks jurisdiction to hear

appeals under R.C. 4123.512 once a claimant's right to participate is established and has not

been appealed. The statutory underpinning of this precedent is the language of R.C. 4123.512

(formerly R.C. 4123.519). R.C. 4123.512(A) defines the jurisdiction of common pleas courts in

appeals from decisions of the Commission: "The claimant or the einployer may appeal an order

of the industrial commission ... in any injury or occupational disease case, other than a decision

as to the extent of disability, to the court of common pleas." This Court has repeatedly

interpreted R.C. 4123.512 narrowly and has held that only challenges of one question are

appealable: "whether an employee's injury, disease, or death occurred in the course of and arising

out of his or her employment." Liposchak, 90 Ohio St. 3d at 279; see also Felty, 65 Ohio St. 3d at

238.

As explained below, allowing an employer to claim fraud and appeal under R.C. 4123.512

after a right to participate has been established on the original claim undermines both the letter and

the spirit of the statute.

A. A litigant seeking judicial review of an Industrial Commission ordcr has a choice of
three causes of action, each strictly limited; if the litigant does not make the proper
choice, the reviewing court lacks subject matter jurisdiction.

This case concerns the most basic, and in many ways the most important, decision a

workers' compensation litigant must make: whether she can appeal an order of the Commission

to the common pleas court under R.C. 4123.512, or whether she must use some other mechanism

to challenge the order. In Felty, the Court recognized the three ways a litigant may challenge a
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Commission ruling: (1) By directly appealing to the courts of common pleas under R.C.

4123.5 12; (2) by filing a mandamus petition under R.C. Chapter 2731; or (3) by filing an action

for declaratory judgment under R.C. Chapter 2721. 65 Ohio. St. 3d at 240. 'the Court also made

clear that each mechanism is strictly limited, and "if the litigant ... does not make the proper

choice, the reviewing court will not have subject matter jurisdiction and the case must be

dismissed-" Id

Thus, in this case, because Hamilton's challenge to the Commission's order is not

appealable under R.C. 4123.512, the court of common pleas has no jurisdiction to hear the case.

B. A court of common pleas has jurisdiction to review an Industrial Commission order
under R.C. 4123.512 only if the issue under review is the claimant's right to
participate.

The Court in Felty explained that the limited nature of appellate proceedings under R.C.

guarantees that the workers' compensation system will function largely outside of the courts. 65

Ohio St. 3d at 238. The purpose of the limit is partly to allow the Commission to be

independent, without excessive interference by the courts, and partly to prevent courts of

common pleas from being overburdened by administrative appeals. "The courts simply cannot

review all the decisions of the commission if the commission is to be an effective and

independent agency." Id. In other words, "[u]nless a narrow reading of R.C. 4123.512 is

adhered to, almost every decision of the commission, major or minor, could eventually find its

way to the common pleas court." Id. Thus, this Court has consistently held that for the

Commission to remain effective, it must be free to make most of its decisions independent of the

court system.

The Industrial Commission retains independence in two ways. First, R.C. 4123.512

prohibits a litigant from appealing an extent-of-disability issue. Second, this Court has

interpreted extent of disability to mean any question other than the initial right to participate:
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"The only right-to-participate question that is appealable is whether an employee's injury,

disease, or death occurred in the course of and arising out of his or her employment." Liposchak,

90 Ohio St. 3d at 279-80. Thus, under Liposchak, any question arising after the original right to

participate has been established is considered an extent-of-disability question and is not

appealable under R.C. 4123.512.

The Liposchak right-to-participate versus extent-of-disability dichotomy makes sense. By

its very nature, the right-to-participate question requires finality for the claimant, the employer,

the Bureau, and the Commission. The cxtent-of-disability question, by contrast, requires

flexibility on the part of these entities.

Only final decisions are appealable under R.C. 4123.512. See Felty, 65 Ohio St. 3d at 240

("[O]nly those decisions that finalize the allowance or disallowance of a claim ... are

appealable."). And a right-to-participate decision is a final either/or determination that a court of

law is well-suited to review. Moreover, an R.C. 4123.512 appeal results in a de novo hearing,

with all the time and expense required of a trial on the merits. See Ward v. Kroger Co., 106

Ohio St. 3d 35, 2005-Ohio-3560, ¶ 7("[A]n R.C. 4123.512 appeal is a de novo determination of

fact and law ...."). Thus, because of the resources expended, the use of R.C. 4123.512 should

bring with it some finality-and not simply be an intermediate step in an ongoing process.

Moreover, under R.C. 4123.512(A) an appeal must be brought within 60 days of the

Conunission's final order. If the General Assembly wanted parties to litigate and re-litigate a

final right-to-participate decision, it would not have placed a statute of limitations on R.C.

4123.512 appeals.

On the other hand, most extent-of-disability questions are on-going and require flexibility

from all parties. After an injury, it might not initially be clear for wliat compensation the injured
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worker will be eligible. The injury might eventually heal completely, or the worker might

always carry some disability. Different injuries require different amounts of time to heal, and

complications from an injury might persist for years. In addition, a claimant's work situation

might change. And new or additional evidence of any of these issues might be discovered. All

of these factors require adjustments to the amount and type of a claimant's compensation, and all

of them require that the claimant or employer be able to challenge administratively a Bureau or

Commission decision.

For example, if a claimant applies for temporary total compensation ("TT") on the basis of

an allowed claim and is denied, the claimant may apply again once his circumstances have

changed, or once he can provide additional medical evidence. Likewise, if a claimant is awarded

TT, the employer may challenge the allowance administratively, and may also later apply to have

the TT discontinued if circumstances change. Thus, disputes over extent of disability are fluid

and will change based on numerous factors, including the claimant's rehabilitation from the

injury, his employment circumstances, and the medical and other evidence available at the time.

The administrative setting is ideal for the flexibility required for extent-of-disability

determinations, because the agency experts can make adjustments as facts and circumstances

change. In addition, extent-of-disability questions, when they are challenged in court, are

usually challenged through an action for a writ of mandamus to the Couit of Appeals for

Franklin County. Felty, 65 Ohio St. 3d at 237. Mandamus has no statute of limitations, and its

standard of review is deferential to the Commission's orders. The Tenth District Court of

Appeals has a streanilined system in which magistrates with expertise in this area initially handle

these cases, often with only paper hearings. See, e.g., State ex rel. Pierron v. Indus. Comm'n,

120 Ohio St. 3d 40, 2008-Ohio-5245. Indeed, a mandamus proceeding, unlike an R.C. 4123.512
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appeal, does not require a de novo hearing. Thus, the majority of extent-of-disability questions

are usually handled in a streamlined, deferential manner by the courts, supporting the flexibility

necessary to decide these issues.

In short, administrative and judicial mechanisms are logically set up in the workers'

compensation system to support the different natures of right-to-participate and extent-of-

disability inquiries. As explained below, an allegation of fraud after a claimant's right to

participate has been decided fits more logically into the extent-of-disability category than into

the right-to-participate category and therefore should not be appealable under R.C. 4123.512.

C. Revised Code 4123.512 appeals are limited to guarantee that the workers'
compensation system functions largely outside the courts, and that function is
undermined if an employer appeals after the right to participate is established.

Here, Hamilton wants to re-litigate the right-to-participate question by appealing the

Commission's refusal to discontinue Benton's claim on the basis of its fraud allegations. For at

least three reasons, Hamilton and similar employers should not be allowed to appeal the

Commission's refusal to discontinue a claim.

First, a request to discontinue a claim based on a later allegation of fraud fits more logically

into the category of an extent-of-disability question rather than as a right-to-participate question.

As explained above, the right-to-participate question is intended as a threshold; once it is

decided, all following decisions are extent-of-disability questions. See Liposchak, 90 Ohio St.

3d at 279-280 ("The only right-to-participate question that is appealable is whether an

employee's injury, disease, or death occurred in the course of and arising out of his or her

employment."). Once an employee has established her right to participate, she has "cleared the

first hurdle, and then may attempt to establish his or her extent of disability." Id. at 279. Here,

the threshold has already been met: Benton's claim was allowed. Hamilton did not challenge

the Commission's initial determination, and Hamilton's allegation of fraud is not based on any
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evidence that came to light after the original claim was allowed. The claimant, the Bureau, and

the Commission, as well as the employer, have taken numerous actions based on the finality of

the decision allowing Benton's claim. For example, the Bureau has paid Benton's medical

expenses, and Benton has relied on the Commission's determination that she is eligible to

receive workers' compensation. Because of these many already-taken actions, an allegation of

fraud after the threshold right-to-participate question has been decided is more logically handled

in the flexible extent-of-disability universe, rather than in the right-to-participate universe.

Second, as explained above, an R.C. 4123.512 appeal requires a full, de novo hearing on

the merits in the common pleas court-a disruptive and resource-intensive process. If Hamilton

is allowed to appeal here, any employer could use a request to discontinue a claim to abuse the

system. For example, an employer, after failing to appeal or losing an appeal of the original

allowance of a claim, could claim fraud or some other theory to discontinue or eliminate the

original claim. If one theory is unsuccessful, the employer could try another, getting yet another

chance to eliminate the claim. This would lead to many more employer appeals, as they would

not be limited to the original claim but would be able to try out any later theories that might

discredit the original claim. Moreover, if an employer may continually challenge the right-to-

participate determination, R.C. 4123.512's statute of limitations is meaningless.

Third, if the employer were allowed multiple appeals of the right-to-participate question, it

would undermine the sound policy reasons behind the narrow limits of R.C. 4123.152. A

claimant could never rely on a right-to-participate decision in seeking the various forms of

compensation open to her once her claim is allowed. The Commission and Bureau, as well as

the claimant, would be forced to re-litigate the initial claim each time the employer wants
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another bite at the apple. And the courts would expend resources again and again to decide the

same right-to-participate question.

Put simply, the important policies articulated in Felry are undermined if an employer is

allowed to appeal an order denying a request to discontinue a claim.

D. Sound reasons support the claimant's right to appeal the discontinuance of a claim,
while disallowing an employer the right to appeal the continuance of an injured
worker's claim.

The fact that R.C. 4123.512 allows a claimant to appeal a ruling that terminates her right to

participate is consistent with the principles explained above. In State ex rel. Evans v. Industrial

Commission (1992), 64 Ohio St. 3d 236, the Court held that a claimant could appeal a

Commission decision permanently foreclosing him from receiving any further benefits. This

does not mean, however, that an employer may also appeal a refusal to discontinue a claim. As

the Felly Court put it:

Once the right to participation for a specific condition is determined by the
commission, no subsequent rulings, except a ruling that terminates the right to
participate, are appealable pursuant to R.C. 4123.51 [2].

65 Ohio St. 3d at 240. Thus, either a claimant or an employer can appeal the initial order regarding

a claimant's right to participate, but, after that, the only order that may be appealed under R.C.

4123.512 is a ruling "terminating the right to participate." More recently, the Court reiterated the

principle, holding that only a claimant whose right to continue to participate in the fund has been

terminated may appeal under R.C. 4123.512(D). White v. Conrad, 102 Ohio St. 3d 125, 2004-

Ohio-2148, ¶¶ 12-14.

The Court has not directly addressed the exact question here: whether an employer may

appeal the Commission's refusal to terminate a claim. And the intermediate appellate courts are

divided on the issue. The Fourth and Eleventh Districts have held that a Commission order

denying a disallowance due to fraud is not appealable. See Brown v. Thomas Asphalt Paving Co.
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(11th Dist.), 2001 Ohio App. Lexis 5659, 2001-Ohio-8720; Harper v. Adm'r, Bur. of Workers'

Comp. (I 1th Dist.), 1993 Ohio App. Lexis 6068; Schultz v. Adm'r, Ohio Barr. of Workers' Comp.

(4th Dist.), 148 Ohio App. 3d 310, 2002-Ohio-3622. On the other hand, the First, Fifth, and

Tenth districts have held that a common pleas court has jurisdiction to hear a R.C. 4123.512

appeal in a decision regarding the continuation or termination of a claimant's right to participate

due to fraud. See Benton, 2008-Ohio-4272 at ¶ 18; .Iones v. Massillon Bd. of Educ. (5th Dist.),

1994 Ohio App. Lexis 2891; Moore v. Trimble (10th Dist.), 1993 Ohio App. Lexis 6204.

In Thonzas v. Conrad (1998), 81 Ohio St. 3d 475, the Court addressed a slightly different

fact situation than this case presents. The claimant in Thomas was attacked by a dog after she

submitted a workers' compensation claim. The employer objected to her right to participate in

the system because, it said, her current complaints were caused by the intervening dog attack, not

her industrial injury. 'fhe Commission disagreed and continued Thomas's compensation. The

Court held that the Commission's decision not to discontinue paiticipation was a question of

extent of disability, rather than right to participate.

The Court then commented on the Fifth and Tenth Districts' treatnient of the issue here,

that is, where the employer alleges fraud:

Our opinion today does not change the reasoning of the courts of appeals in Moore v.
Trimble and in Jones v. Massillon Bd of Edn. The employers in Moore and Jones
questioned the claimants' right to continue to participate in the fund, alleging fraud
with regard to facts surrounding the respective claimant's initial claims. . . . Here
[the employer] did not raise the issue of fraud or question [the employee's] original
claim.

Id. at 478-79. Thus, while commenting on and distinguishing the Fifth and Tenth Districts'

interpretations in dicta, the Court has not directly decided the precise issue presented here, where

an employer has appealed the Commission's order to continue participation despite an allegation

of fraud by the claimant with regard to her initial claim.
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Nonetheless, Thomas's holding and reasoning applies here and supports the

Administrator's argument. In Thomas, the employer claimed that because it "framed its motion

in terms of terminating the right to participate," it could appeal under R.C. 4123.512 because,

"had the Industrial. Commission granted the motion, [the employer] would have been able to

appeal." Id. at 477. The Court rejected this argument. Because the employee's right-to-

participate determination remained undishubed, the Court treated the claim as an extent-of-

disability question. Id. at 478. The same reasoning applies here. Benton's initial right-to-

participate determination remains undisturbed regardless of how Hamilton frames its claim.

Thus, the Commission's refusal to terminate Benton's claim is an extent-of-disability issue.

Moreover, it is not unfair to employers to hold that a decision to continue participation, as

opposed to a decision to terminate it, is not appealable under R.C. 4123.512. Cf Thomas, 81

Ohio St. 3d at 479 (rejecting equal protection argument because "both the employer and

employee have the right to appeal when they are negatively affected"). First, an appeal under

R.C. 4123.512, as explained above, involves a de novo hearing, in which the claimant always

has the burden of proof, even when the claimant has prevailed administratively and the employer

has filed the appeal. Thus, allowing an appeal from a continuance of a claim would give the

employer a powerful and disruptive weapon against a claimant, when the employee's claim has

already been allowed. The claimant should not have the burden of proving again and again that

her claim should be allowed. Second, the employer is not precluded from further actions

challenging the claim; the employer can file an action in mandamus or re-apply for a

discontinuance of the claim using additional evidence or an alternative theory. Finally, this

interpretation accords with the general statutory mandate to "liberally construe" the workers'

compensation laws "in favor of employees." R.C. 4123.95.
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In short, there are sound reasons to treat differently an order discontinuing an injured

worker's claim, which this Court has held appealable, and an order continuing a claim, which

this Court should not hold appealable.

CONCLUSION

For the above reasons, the Administrator respectfully asks the Court to overrule the court

below.
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Kimberly A. Ols
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NOTICE OF CERTIFIED CONFLICT

The Defendant-Appellant, Administrator of the Bureau of Workers' Compensation

(Administrator) hereby notifies the Court, pursuant to S. Ct. Rule IV, that the First District Court

of Appeals has certified a conflict. See Journal Entry September 18, 2008, in Benton v. Harnilton

County Educational Service Center, Appeal No. C-070223 (Ex. 1). The First District certified a

conflict between its initial decision (Ex. 2) together with decisions from the Tenth and Fifth

district courts of appeals, and decisions in the Eleventh and Fourth districts. The certified issue

is:

Whether the refusal by the Industrial Conunission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.

4123.5 12?

Entry of September 18, 2008, Ex. 1. The decisions specifically found in conflict are:

The case at issue here, Benton v. Hamilton County Educational Service Center, Appeal No.

C-070223 (Ex. 2), as well as Jones v. Massillon Bd of Edue., 1994 Ohio App. LEXIS 2891 (June

13, 1994), Stark App. No. 94CA0018, unreported (Ex. 3), and Moore v. Trirnble, 1993 Ohio

App. LEXIS 6204 (Dec. 21, 1993), Franklin App. No. 93APE08-1084, unreported (Ex. 4), all of

which found such a decision appealable under 4123.512; and

Brown v. T'hoinas Asphalt Paving Co., 11th District No. 2000-P-0098, 2001-Ohio-8720

(Ex. 5); and Harper v. Adm'r, Bur. of Workers' Comp., 1993 Ohio App. LEXIS 6068 (Dec. 17,

1993), 1 lth District No. 93-T-4863, unreported (Ex. 6); Schultz v. Adrn'r, Ohio Bur. of Workers'

Comp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), all of which found such a decision not

appealable.

Appellant has also filed a discretionary appeal in this case. The Entry certifying the

conflict, as well as copies of all cited conflict cases, are appended.
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NANCY H. ROGERS
Attorney Peneral of Ohio

BENJAMI }n * (0083089)
Solicitor General
* Counse(ofRecord

ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attomey General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
bmizer@ag.state.oh.us
eporter@ag.s1ate.oh.us

Counsel for Defendant-Appellant
Administrator, Bureau of Workers'
Compensation
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CERTIFICATE OF SERVICE

1 certify that a copy of the foregoing Defendant Administrator's Notice of Certified

Conflict was served by U.S. mail this 1^day of October, 2008 upon the following

counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202

David J. Lampe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OH 45202

orter
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IN 77IE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

pLAT.ONIA BENTON, APPEAL NO. C-o9o223

vs.

Appellee,

HAMILTON COUNTY EDUCATION
SERV ICE CENTER,

Appellant,

and

ADMINISTRATOR, BUREAU OF
WORIZERS' COMPENSATION,

Appellee.

ENTRY GRAN1YNCr MOTION i
TO CERTIFY CONFLICT L D80223932

This cause came on to be considered upon the separate motions of the appellees to

certlfy a conflict, and upon the memorandum in opposition.

The Court finds that the motion to certify is well taken and is granted.

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas

v. Conrad (Feb.14, 1997) Second District Nos. 15873 and 15898, and Brown v. 7'aomas

AsphaltPaofng Co., Eleventh Alstrict, No. 2000-P-oo98, zool-Ohio-872o

The certifled issue is as follows;

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate Issue under R.C,
4123,512?

To The Clerk:

Enter upon the Jourtial of the Court on SEP1B2008 per order of the Court.

(Copies sent to all coun.sel)

FIT! I
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1008 AUG 2 z AP'V^QT APPELLATE DISTRICT'OF OHIO

GREGORY HARTMANN HAMTLTON COUNTY, OHIO
CLERn OF COURTS
HAM. CNTY. ON

DIAZONIA BENTON,

Ptaintiff-Appellee,

vs.

HAMILTON COUNTY EDUCATIONAI.
SERVICE CENTER,

Defettdant-Appellant,

and

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPENSATION,

Defendant-Appellee.

APPEAL NO.C-oyo223
TRIAL NO. A•o6o9684

.

1

D7983049 1
^._. J

PRESEh1TED TO THE CLERK
Of COURTS.FOR FILfNG

AUG 2 2 2008

COURT OF. APPEAtS

Civil Appeal From: Hamilton County Courtof Common Pleas

Judgment Appealed From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeat August 22, 2008

Gregory W. Bellman, Sr., and Webey, Dickey, & Bellman; for Plaintiff-Appellee,
i f .

Dauid Lampe and Ennis Roberts & FYscher, L.PA., for Defendant-Appellant,

Marc Dann, Attorney General of Ohio, and larnes.Carro!!, Assistant Attorney.
General, for Defendant-Appellee.

Please note; This case has been removed from the accelerated. calendar.



OHIO FIRST DTS't'RCCT COURT OF API'EAI.S

SUNDH1iMANN, Judge. . , . . •

(11) Defendant-appellant Hamilton County Educational Senice Center

("HCESC") appeals from the trial court's entry dismissing its administrative appeal

pursuant to R.C. 4123,512 for lack of subject-matter jurisdiction.

(92) HCESC's appeal to the common pleas court stemmed from injuries

plaintiff-appellee Diazonia.Benton sustained on March ig, 2003, in a motor veliide

accident. On February 18, 2005, Benton fil'ed an application for workere'

compensation benefits in which she claimed Lhat:her injuries had occurred in the

scope'of her employment with }ICBSC. On March 9, 2005, Benton's workers'

compensation claim was allowed for neck sprain, lumbar sprain, and a contusion to

her left elbow. HCESC received the order, but did not appeal the allowance of

Beoton's claim.

(113) : On April 27, 2oo5, Benton filed a C-86 moGon requesting that her

workers' compensation claim be amcnded to allow the additional condipons of

radiculopathy and a herniated disc at T.5-Si. HCESC elected to have Benton undergo

an independent medical examination by Dr. Roger Meyer, who determined that

Benton's other conditions were causally related to her original industrial injury. As a

result, both a district heariiig officer ("DHO") and a staff hearing officer ("SHO")
... .i

allowed Benton's workers' compensation claim for these additional conditions.
.i•^ ;.

(¶4) ' HCESC did not appeal the SHO's 'allowancc of these additional

conditions, Instead, on February g, 2oo6, it filed a C-86 motion requesting that the

Industrial Commission exercise continuing jurisdi ction, over Benton's claim under

R.C. 4123.52 and make a finding that Benton had commit{ed fiaud by filing a claim

2



01110 FIRST DISTRXCT COURT OF APPEALS

for workers' compensation benefits for injuries that had not occurred in the course or

scope of her employment with HCESC. HCESC sougltt an order from the Industrial

Commissiott tertninating Benton's right to continued participation:in.the workers'

compensation fund nnd reimbursing it for workers' compensation benefits

wrongfully paid to Benton.

{¶5} A DHO denied HCESC's motion. A SHO, affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented her account of the March 2003

accident. The Industrial Commission declined to hear HCESC's appeal. HCFSC then

filed a timely notice of appeal with the common: pleas' court pursuant to R.C.

4123•512(A). Benton filed a complaint as statutorily required. She then moved to

(iismiss HCESC's appeal on the basis that the trial court lacked subject-matter

jurisdiction. The trial court granted Benton's motion to dismiss. 1'his appeal

followed.

{¶G} In its sole assignment of error, HCESC argues the trial court erred in

dismissing its appeal from the Tndustrial Commission for lack of subject-matter

jurisdiction.

. {q7} R.C. 4123.512(A) provides that a "claimaint may appeal an order

of the industrial commission made under division (E): of section 4123.511 of the

Revised Code in an injury or occupational disease!case, other than a decision as to

the extent of disability to the coart of common pleas of th'e county in,which the injury

was inflicted' The Ohio 9upreme Court has interpreted R.C. 4123.512 narrowly

to allow claimants and employers to appeal orily those Industrial Commission orders

that involve.a clafmant's right to participate or,to continue to participate in the

3
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workers' compensation fund., The supreme court has further held that the only

right-to-participate question that is subject to jtidicial review is "whether an

emp]oyee s injury, disease, or death occurred in the course of and arising out of his or

her employment."2 Determinalions as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas courtand mtist be challenged in

an action for mandamus?

{¶8} HCESC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, because it had alleged that Benton had committed fraud

and had directly sought the termination of her right to continue participating in ihe

workers' compensation fund. Benton and the Administrator argue, oh the othor

hand, that the Industrial Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside thejurisdiction of the common pleas court.

{Q9j Although this court has not specifically addressed this Issue, we

recognize that there is a split of authority among appellate. districts regarding

whether an employer's allegation of fraud is appealable under R.C: 4123.512•

HCESC relies on cases from the Fifth and'1'enth Appellate Districts that hold that

such issues arc appealable, while Benton and the Administrator•rely primarily upon

,White u. Conrad, 1o2 Ohio St.3d 125, 2004•Ohio-2148, 8d7 N.E,2d 327, at 91o-13, citing Felty u.
RTBcT Technologies, Inc. (t992), 65 Ohio S1.3d 234, 2 39, 602 N.E.2d 1141; see, also, Lawson o.
Robert Lee Brown, Inc. (Mar. 2o, 1998), ist Dist. Nos. G9701o9 and 497ot32.
2 State ex. ret. Liposchak v, Indus. Comm., go ohio St.3d 276; 279, 2000-Ohio-73, 737 N.E.2d
519; Pcltg, supra, at paragraph two of'the syllabus; Afrates v. Lorain (1992), 63 Ohio St.3d 22,
584 N.E.2d 2175, paragraph one of the syllabus; State ex rei. Evans v. Indus. Comm., 64 Ohio
St.3d 236, 1992-0hio-8, 594 N.E.2d 6og.
s Id,; Thomas u. Conrad 0998), 81 Ohio St,3d 475, 477, 692 N.E,2d 2o5; Felty, supra, at
paragraph two of the syllabus. I
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the reasoning in a Second Appellate District case and an Eleventlt Appellate District

case, which hold that they are not..

{¶10} In Jones u. Massillon Bd. of Edn., the Pifth Appellate District held,

that the court of common pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claimant's right to participate due to fraud

in establisl»ng the claim.4 In that case, the employer had certified an etnployee's

claim for a lcriee injury. Five months later, however, tltc employer moved to disallow

the claim on the basis of newly di'scovered evidence that the employee's knee injury

had not occurred within the course and scope of his employment, but was actually

the result of a nonoccupational, recreational, sports injury that he had sustained two _

years earlier, The Fifth Appellate District held that because the employer's motion

had sought to discontinue the employee's "right to participate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

{1l1} In Moore u. 77-imble, the Tenth Appellate District held that the

common pleas court had jurisdiction to entertain an employers appeal from the

denial of its C-86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had, been injtired at home, lifting a

motorcycle, and not at the workplace.s The couri lield I that because the empIoyer

had attempted to terminate the;employee's right to participato based upon the

employee's alleged fraud, the court had jurisdiction to entertain the employer's

appeal under R.C. 4123.519.

a(June 13,1994), 5th Diat. No: 94CAooiB.
5(Dec. 2t, j993), ioth Dist. No. 93APEo8-1o84.

5
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{112} In Thonias v. Conrad, the Second Appellate District rejected an

employer's argument that the trial court had erred in dismissing its appeal under

R.C. 4128.512 because it concerned "whether [an employee] had a right to continue

participating in the workers' compensation system in light of'intervening' dogattack

injuries she [had] sustained."L In conctuding that the employer's motion and the

Industrial Comrnission's ruling were not appealable because they had involved the

extent of the einployee's disability, the court analyzed and criticized the holdings of

the Fifth and Tenth Appellate Districts in Jones and Moore. The Second Appellate

f
District then certified the case to the Ohio Supreme Couit for review.

f113} Although the Ohio Supreme Court ultimately affirmed the Second

Appellate District's decision in Thomas v. Conrad, it rejected the dourt's analysis of

Jones and Moore.7 The supreme court held that the employer in 77tomas, unlike the

employers in ,Iones and Moore, had not i•aised the issue of fraud or questioned

Thomas's original claim for benefits.8 Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thoinas's allowed conditions."9'I'hus,

the employer had only raised a questionas to theextentofThomas's disability.jo

(114). The supreme court• went on'.to state that its opinion did "not change
I

the reasoning of the courts of appeal in Moore u. Trimble and-in Jones v. Massillon

Board of Education" because tlle "employers in Mooreand,Jones (11ad] questioned

the claimant's rightto continue to! participate in the fund, alleging fraud with regard1 ..

6(Feb. 14,1997), 2nd Dist. Nos.1$87g and 15896.
7 81 Ohia St.3d 476, 692 N.E.2d 205.
8Id.at478-479•
old,
to rd.
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to the facts surrounding the respective claimants' initial claims. and "[had]

challenged each claimant's right to participate and tried to terminate that right"I+

(¶15j ln Brown v, Thomas Aspliait Paving Co„12 the Eleventh Appellate

District held, in a two-to-one decjsion, that the common pleas court lacked subject-

matter jurisdiction under R.C. 4123,512 to entertain an employer's.appeal on

allegations of fraud. The trial court had relied on language in Tftomas u. Conrad to

permit an employer's appeal and a subsequent trial on,tlie issue of the employee's

fraud. . A majority of the appellate court, however, concluded that tlte supreme

court's language explaining Moore and Jortes was rnerely dicta and w%as thus not

binding.on it. Tha majority then relied on a case it had earlier decided,-Harper v.

Administrator, Bureau of Workei-s' Contpensation,13 to conclude that the common

pleas court lacked jurisdiction.

(116}...After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the employers made a factually similar

argument to the one that HCESC makes here, th'at the claimant was not injured
i;

within the course and scope of his employment.I F^rthePmore, the Harper decision,

upon which the Fleventh Appellate. District relied in the Brown case, is factually

distinguishable in that the employer in Harper had argued that the empldyee had

committed fraud by failing to disclose an extant shoulder cottdition.

(¶17) While. we recognize that the supreme court has not squarely

addressed this issue, we believe ttiat the rationale and dicta in the Thomas case

11 id. . . . . .

12 rith Dlst. No. 2000-P-oo98, 2oor-Ohio-87so,
13 (Dec. 17, 199:t), lrth Dist. No. 93-T-4863.

7
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supports the conclttsion that HCSSC's motion for fraud directly guestioned whether.

Benton's injury had occurred in the course of and had arisen' out of heremployment

with HCESC. As the Ohio Supreme Court stated in State ex: reI. Ltposchak v.

I"ndus. Comm., "whether an employee's injury, disease,or death occurred in the

course of and arising out of his or her employment" is a,right-to-participate issne

that is appealable to the common pleas court.14

{118} Because HCESC's motion in this,case related directly to Benton's right

to continue participating in the workers' compensation fund for the injuries she had

sustained in the March 19, 2o03, automobile accident, it was proper for HCESC to

have appealed the Iadustrial Commission's decision to the trial court under A.C.

4123.512. We, therefore, reverse the judgment of the trial court and remand this case

for further proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.

HILDEBnANDT, P.J., and CtrNtanacrt[Amt, J., concur.,

,.i

PleaseNote:

The court has recorded its own entry on the d'ate of the release of this decision.

14 Liposchak, supra, at 279; see,.slso, Felty, supra, at patagraph two of tl e syllabus;Afrates,
supra, at paregraph one of-the syllabus; State ex rel EUans, supra, at paragraph one of the
syllabus; see, also, State ex ref. Forest v. Anchor Hocking Corrsumer Gloss, toth Dist..No. o3AP-
0o, 2oo3-Ohio-6o77, at 96 (stating that "[i]n an appeal pursuant to R.C. 4123.512, the issues to
be addressed by the trial court woald be those relating to the presence of a medical condition and
whather or not it was a work-related injury°).

8
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LEXSEE 1994 OHIO APP. LEXIS 2891

TERRY W. JONES, Plaintiff-Appeliee v. MASSILLON BOARD OF EDUCATION
WESLEY TRIMBLE, ADMINISTRATOR OHIO BUREAU OF WORKER'S

COMPENSATION AND INDUSTR[AL COMMISSION OF OHIO, Dcfendant-
Appellunts

Case No. 94CA0018

COURT OF APPEALS OF OHIO, F[FPH APPELLATE DISTRICT, STARK
COUNTY

1994 Olrlo App. LEXIS 2891

June 13, 1994, Filed

NOTICE:

["IJ THE LEXIS PAGINATION OF THIS
DOCUMENT IS SUBJECT TO CHANGE PENDING
RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: CHARACTER OF PROCEED-
ING: Administrative Appeal from the Stark Counry
Court of Common Pleas, Case No. 1993CV00643

DISPOSITION: JUDGMENT: Reversed and Re-
manded.

COUNSEL: For Plaintiff-Appellee: GEOFFREY J.
SHAPIRO, 614 W. Superior Ave., Ist Fl., Cleveland,
OH 44113-1899.

For Defendant-Appellees: DAVID J. KOVACH, 615 W.
Superior Ave., 121h Fl., Cleveland, Oh 44113-1899.

For Defendant-Appellant: DEBORAH SESEK,
ROBERT C. MEYER, P.O. Box 1500, Akron, OH
44309.

JUDGES: Hon. W. Scott Gwin, P.J., Hon. Ircne B.
Smart, J., Hoo. Sheila G. Farmer, J.

OPINION BY: W. SCOTI' GWIN

OPINION

OPINlON

Gwin. P.J.

Massillon Board of Education (employer) appeals
from the judgment entered in the Stark County Court of
Common Pleas dismissing its R.C. § 4123.519 appeal of
a decision by the Industrial Commission of Ohio denying
employer's motion to disollow the Workers' Compensa-
tion claim df Teny W. Jones (claimant). The Common
Pleas Court ruled that ttte Industrial Commission's deci-
sion not to decertify claimant's right to participate in ehe
StLte Insurance Fund was not an appealable order under
R.C. [`2] § 4123.519. Employer assigns as error:

ASSIGNMENT OF ERROR NO. 1

DEFENDANT-APPELLEES WES
TRIMBLE, ADMINIS'fRATOR, AND
TIIE INDUSTRIAL COMMISSION OF
01110 LACK STANDING TO SEEK
DISMISSAL OF DEFENDANT-
APPELLANT'S APPEAL UNDER R.C.
4123.519.

ASSIGNMEN'T OF ERROR NO. 2

THE TRIAL COURT ERRED AS A
MATTER OF LAW BY DISMISSING
DEFENDANT-APPELL.ANT'S APPEAI.
FOR LACK OF JIJRISDICTION UN-
DER R.C. 4123.519.

By Application for Payment of Compensation and
Medical Benefl[s filed with the Administrator of the Bu-
reau of' Workers' Compensation, claimant alleged that he
sustained an injury to his right knee in the course of and

E EXHIBI:T3 Ij
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arising out of his employment as u custodian for em-
ployer on July 22, 1991. Employer apparently ecrti5ed
the claim and claimant began to receive compensation
and other benefits from the State Insurance Pund.

On Dccember 13, 1991, employer filed a motion
witlt Industrial Commission of Ohio seeking to decertify
and/or disallow the within claim. Employer maintained
that it had newly discovered evidence that established
claimant's alleged work injury was acmally the result of a
non-occupational recreational sports injury occurring two
years prior to ["3] the alleged employment injttry. Em-
ployer asserted that it "now rejects the claim based on
medical evidence which establishes the cause of injuty
and disability to be outside the scope of employment."

The matter proceeded to the District Hearing Officer
of the Industrial Commission wherein the Hearing Offi-
cer found "insufficient evidence to warrant a decertifica-
tion of the instant claim." It was therefore ordered that
the claim rentain allowed for "torn ligament, right knee"
with appropriate compensation and benefits payable. The
Heariug Officer's decision was adminisnatively upheld
by the Canton Regional Board of Review and the Ittdus-
trial Commission of Ohio.

As noted above, the common pleas court dismissed
ernployer's appeal of the Industrial Commission's deci-
sion on the basis that it was nol appealable under RC. §

4123.519.

t

'I'hrough its first assigninent, employer maintains
Wes 1'rimble, Administrator of lhe Bureau of Workers'

Compensation and the Industrial Commission of Ohio
lacked standing to seek-distnissal of its appeal pursuant
to R.C. § 4123.519. We find no merit in this claim. Em-
ployer itself named the two entities as party defendants
in the instant action and it cannot ["4] now claim that
they have no interest in this matter.

Accordingly, we overrule employer's first assigned
error.

11
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Through its second assignment, employer maintains
the common pleas court erred as a matter of law in dis-
missing its appeal for want of jurisdiction pursuant to
R.C. § 4123.519. We agree.

The Ohio Supreme Court has dcfmitively held that
an Industrial Commission's decision involving a claim-
ant's right to continue to participate in the State Insurance
Fund is appealable to the Common Pleas Court pursuant
to R.C. § 4123.519. Afrnfes v. Lorain (/992), 63 0hro
St. 3d 22, 584 N.E.2d 1175, paragraph one of the sylla-
bus. See, also, FeUy v. AT&T Technologies, lnc. (1992),
65 Ohio St. 3d 234, 602 N.E.2d 1141. Setting aside se-
mantics, it is clear froln the facts of this case that em-
ployer soaght to discontinue claimant's right to partici-
pate in the State Insurance Fund. As such, the Industrial
Commission's decision involving the claimant's rigttt to
continue to participate in the fund is appealable under
RC.§ 4123.519.

Accordingly, we sustain employer's second assigned
error, reverse the judgment entered in the Stark County
Court of Common Pleas, Ohio, and remand [45] this
cause to that court for funher proceedings according to
law.

By Gwin, P.J.,

Sinan, J., and

Fanner, J., concur,

JUDGMENTBNTRY

For the reasons stated in the Meinomndum-Opinion
on file, the judgtnent entered in the Stark County Court
of Common Pleas, Ohio, is reversed and this cause is
remanded to that court for further proceedings according
to law.

W. Scott Gwin

Irene Balogh Smart

Sheila G. Farnter

JUDGES

A-15



LEXSEE 1993 OHIO APP. LEXIS 6204

Kirby J. Moore, Appellee-Appellee, v, Wes Trimble, Administrator Bureau of
Woricers' Compensation et al., Appellees-Appellees, Rusty's Towing Serviee, Inc.,

A ppellant-Appellant.

No. 93APE08-1084, (REGULAR CALENDAR)

COURT OF APPEALS OF 01110, TENTIi APPELLATE DISTRICT, FRANKLIN
COUNTY

1993 Olrio App. LEXIS 6204

December 21, 1993, Rendered

PRIOR HISTORY: (f]] APPEAL from the Frank-
lin County Court of Common Pleas. -

DISPOSITION: Judgment afftrmed.

"Whether the decision of February 26,
1993, which was never appealed was in
fact the final order of the Court of Com-
mon Pleas.

COUNSEL: Fullerton Law OJ) ces, and Dwight L Full-
erton, for appellee-appellec Kirby J. Moore.

Lee Fisher, Attomey General, and Dennis L. Xufstader,

for appellees-appellees Wes Trimble, Adnrinistrator Bu-
reau of Workers' Compensation et al.

Ed Malek & Associares, Edwin L. Mafek and Bernard M.
Floelker, for appellant-appellant Rusty's'l'owing Service,
Inc.

JUDGES: YOUNG, PETREE, BOWMAN

OPINION BY: YOUNG

OPINION

OPINION

YOUNG, J.

This matter is before this court upon the appeal of
Rusty's Towing Service, Inc., appellant, frorn the July 9,
1993 entry of the Franklin County Court of Common
Pleas which denied appellant's motion for relief from
judgment, Despite appellant's failure to provide this court
with assignments of error, as required by App.R. 11, we
will consider the "issues" set forth in appeilant's brief as
follows:

"ISSl1E NO. 2

"Whether the Rule 60(D) Motion filed
by the AssisGmt Attomey ['2] General
was properly filed and served.

"ISSUE NO. 3

"What is the effective date of the filing
of the Motion for Rule 60(8) Relief by the
Assistant Attomey General.

"ISSUE NO. 4

"Whether a Motion for Relief Pursuant
to Ohio Rules of Civil Procedure Rule
60(B) is appropriate under the circum-
stances.

"ISSUE NO. 5

"Whethpr or not there was subject mat-
"ISSUE NO. 1 tcr jurisdiction in the Franklin County

Court to hear the employer's appeal"
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The history of this case is as follows: eniployoe-claimant,
Kirby J. Moore, filed a claint with the Indusuial Cont-
tnission of Ohio and his claitn was recognized for "ex-
truded L4-5 disc with paraparesis." 'I'he workers' cotn-
pensation claim was allowed by the commission ou
March 23, 1990, and findittgs were mailed on April 4,
1990. Appellant-entployer did not appeal the decision at
the time of the allowance of the claim. However, on Au-
gust 1, 1990, appellant filed a C-86 niotion, based upon
its alleged discovery that the employee had committed
fraud upon the lndustrial Commission and the appellant-
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the tndustrial Commission (*3) be
invoked pursuant to R.C. 4123.52. It furttrer smted that
this motion was "based upon newly discovered evidence
that the claimant has admitted to a variety of people that
he was injured when he lifted his motorcycle at home."
Attached to the C-86 motion, was an affidavit of a co-
worker of the employce-claimant, wherein the affiant
stated that the employee-claimant had told him (the afH-
ant) that he (the employee-claimant) had hurt ttis back by
lifting a natorcycle.

I It is undisputed that appellant did not appeal
the original allowance to the district hearing offi-
cer, within the time allotted for appeal. However,
there is also nothing in the record to reflect tltat
appellee objected to the DHO's hearing of appel-
lant's C-86 motion, even (ttough the time for ap-
peal had passed. Appellant continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of the Industrial Commission, and futally to
the court of comtnon pleas. Again, appellee failed
to raise the issue of the timeliness(untimeliness of
appellattt's various appeals. Thus, appellee 15
deemed to have waived this issue and will not be
heard for the first time, on appeal to this court.
See Shover v. Cordis (1991), 61 Ohio St.3d 213,
574 N.E.2d 457. Furthermore, the Industrial
Commission has continuing jurisdiction pursuant
to R.C. 4123.52 and clearly could exercise that
jurisdiction in cases of fraud, even if the fraud
was discovered afler the time for appeal had
passed. See State ex ret. Kilgore v. Indus. Comm.
(1931), 123 Ohio Si. 164, I74 A( E. 345.

["4] On January 8, 1991, the district hearing officer
heard the employer's C-86 motion and affii7ned the al-
lowance. The district hearing ofticcr (DHO) stated that
there was nothing presented that could not have been
discovered, and presented, earlier at the allowance hear-
ing on March 23, 1990. '1'hc district hcaring officer's
findings were mailed on January 29, 1991. The em-
ployer-appellant then appealed the DHO's decision to the
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Columbus Regional Board of Review (CRBR). The
CRBR held a hearing on June 4, 1991 and affinned the
DHO's Gndingslorder/decision. The CRBR's findings
were mailed on July 24, 1991. The employer-appellant
then appealed to staff hearing officers of the Industrial
Contmission. On July 6, 1992, the staff hearing officers
(SHO) affirmed the CRBR. Attached to the SHO deci-
sion was a notice stating that an appeal could be filed in
the court of coinmon pleas witltin sixty days, pursuant to
R.C. 4123.519.

This court must first address appellant's fiflh issue,
for the remaining issues will be determined, in part, on
whether or not the cottrt of common pleas had jurisdic-
tion over this action. Appellee argues that appellant did
not have a right to appeal to the court of comnton pleas
["5] pursuant to R.C. 4123.519. We disagree and hold
that the appellant-employer's appeal to the court of
common pleas was proper and Ihe coutt of common
pleas had subject matter jurisdiction in this case. R.C.
4123.519 provides in pertinent part:

"(A) The claimant or the employer may
appeal a decision of the industrial com-
mission or ofits siaffhearing officer made
pursuant to division (B)(6) of secrion
4121.35 of the Revised Code in any injury
or occupational disease case, other than a
decision as !o Ihe exrent of disability, to
the court of common pleas of the county
in which the injury was inflicted
(Emphasis added.)

The Supreme Court of Ohio, in a series of decisions, has
narrowly construed this statute to mean that one can only
appeal to the court of common pleas if the decision of the
Industrial Commission, or its staff hearing officers, is
one that finalizcs dre allowance or disallowance of the
etnployee's claitn. Afrares v. Lorain (1992), 63 Ohio
St.3d 22, 584 N.E.2d 1175; State ex re1. Evans v. Indus.
Comm. (1992), 64 Ohio S13d 236, 594 N.E.2d 609; and
Felry v. AT&T Technologies, lnc. (1992), 65 Ohio St 3d
234, 602 N.E2d 1141. As stated ["6] by the court in
Afrares:

"The only decisions reviewable pursu-
ant to R.C. 4123.519 are those decisions
involving a claimant's right to participate
or to continue to participate in the fund."
Id ar 26.

In Felry, the court again stated that only decisions reach-
ing an employee's right to participate were appealable
under R.C. 4123.519. The court further stated that:
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"Once die right of participation for a
specifc condition is determined by the
Industrial Commission, no subsequent rul-
ings, except a ruling that terminates the
right to participate, are appealable pursu-
ant to R.C. 4123.519." Id at 234. (Ein-
phasis added.)

As stated before, appellant's C-86 ntotion clearly re-
quested a vacation of the allowance based upon newly
discovered evidence tttat the claimatit had been injured at
home, lifting a ntotorcycle, and not at the work place. In
addition, the employee-clairnant's own complaint staied:

"The District Hearing Officers Order of
January 8, 1991 denied the etnployer's
motion filed August l, 1990 (requesting
that the Industrial Covrmission assert con-
tinuing jurisdiction under Ohio Revised
Code 4)23.52 and vacate rhe allowance
[+71 oJthi.c ciairn) "' . " Id at para-
graph 5 of the complaint. (Emphasis
added.)

In its brief, appellee argues that the court of common
pleas did not have jurisdiction to hear the instant action
because the appellant-employer's C-86 tnotion and sub-
sequent appeals did not involve the employeeclaimant's
right to participate or continue to participate in the work-
ers' compensation fund. tLather, appellee argttes that ap-
pellant-employer's action involved an appeal of the In-
dustrial Commission's refusal to exercise its continuing
jurisdiction, and this is not an appea[able order for pur-
poses of an appeal to the common pleas court pursuant to
R.C 4123.519. ' However, a careful review of the record,
and the employee-clalmattt's own complaint, clearly
demonstrate that appellant was attempling to persuade
the Industrial Commission to vacate the allowance of the
claim. Thus, this action clearly involves the employee's
right to continue to participate, insofar as the appellant-
employer was attempting to terminate the employee's
right to panicipate, based upon tbe alleged fraud of the
employee-claimant. Tltus, appellant-employer's appeal to
the court of common pleas fell within the ['8] purview
of R.C. 4123.519 and the court of common pleas there-
fore had jurisdiction to hear the appellant-employer's
appeal. Accordingly, appellant's tifth issue must be an-
swered in the affirmative,

2 Other issues, such as the amount of the aver-
age weekly wage to be set, were alsu considered
by the Industrial Commission.

Because this court has found that the appeal to the
court of common pleas was proper, we must next address
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the procedural aspects of this case in the court nf com-
mon pleas. On October 26, 1992, Ute employee-claimant
filed a complaint in the court of common pleas, alleging
that there were no appealable issues involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurisdiction. ' In an attswer filed
November 6, 1992, the Attorney Geneml' admitted all of
the allegations contained in the employer-claimant's
complnint. liowever, as stated previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hear the appellant-employcr's [•9] appeal.

3 This court notes that the employee-claimant
did not file a motion for sutnmary judgment nor
did the employee-claimant file a motion to dis-
niiss.
4 The Attomey General represents the Adminis-
trator of the Bureau of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by the Attomey Gen-
eral on behalf of the Industrial Commission, or
we may refer to actions taken by the Industrial
Commission itself.

On Noventber 6, 1992, appellant filed a request for
admissimSs. Appellant never received any response from
the employee-claimant. On December 8, 1992, appellant-
employer answered the employee's complaint and denied
that the court lacked subject-matterjurisdiction. On De-
cember 28, 1992, appellant-employer filed a motion for
summary judgment. Again, no response from eithter the
assistant Attomey General or the employee-claimant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motion for summary judgment.
tn its decision, (" 101 the court noted that the admissions
were deemed adtnitted as the employee-claimanl had
never responded. The court also noted that there had
been no response filed to the appellant-employer's mo-
tion for summary judgment. An entry journalizing this
decision was filed on Febmary 26, 1993. On March 12,
1993, the Attorney General filed a Civ.R. 60(B) motion
for relief, arguing that the court of common pleas did not
have jurisdiction and therefore, relief from judgtnent
should be granted pursuant to Civ,R. 60(B)(5). The court
of common pleas agreed and granted the Attorney Gen-
eral's motion for relief from judgment in a decision dated
April 29, 1993. It is crucial to note that no entry joumal-
lzing this decision was ever filed.

Issues two through four are interrelated and thus will
be addressed together. In its fourth issue, or assignment
of error, appellant-employer questions whether or not the
Attorney General's rnotion for relief from judgment was
appropriate.

Ohio case law clearly holds that a Civ.R. 60(B) mo-
tion may not be used as a substitute for a timely appeal.
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See Bosco v. Euclid (1974), 38 Ohlo App.2d 40, 311
N.E.2d 870; Town & Country Drive-In Shopping Centers
lnc. v. Abraham [°111 (1975), 46 Ohio App.2d 262, 348
N.E.2d 741; Brick Processors, Inc. v. Culbertson (1981),
2 Ohio App.3d 478, 442 N.E.Zd 1313. The United Stafes
Supreme Court has also held that no issue that can prop-
erly be raised oa appeal can be used as the basis for a
Fed.R.Civ.P, 60(B) motion. See Slanclard Oil Co. of
California v. Unired States (1976), 429 US. 17, 97 S.Cr.
31, 50 L. Ed. 2d 21. The same is true in Oltio in that a
ntotion for rclief from judgment can not be used as a
substilute for appeal. See Colley v. Bazell (1980), 64
Ohio Sr.2d 243, 416 N.E2d 605. See, also, Whiteside,
Ohio Appellate Practice, at section 1.09(C). Accordingly,
appcllee's motion for relief t}om judgment was not ap-
propriate under the circumstances, as appellee should
have appealed the decision and entry which granted ap-
pellant-employer's motion for summary judgment. Thus,
appellant's fourth issue must be answered in the negative.
As a result of our disposition of appellant's fourtlt issue,
this court need not address issues two and three as they
are rendered moot by our treatment of issue four. See
App.R. 12.

However, the irial court granted appellee's motion
for relief in a decision dated April 29, 1993. ['12] This
decision was never journalized in an entry. On May 12,
1993, appellant filed a Civ.R. 60(B) motion seeking relief
from the April 29, 1993 decision which granted the At-
tomey General's Civ.R. 60(B) ntotion. On July 9, 1993,
the court denied the einployer- appellant's motion and put
on art entry to that effect. It is from this entry that appel-
lant appealed to this court. We would initially note that
appellant's Civ.R. 60(B) motion should be treated as a
motion for reconsideretion. This is because appellee's
C'iv.R. 60(8) motion, which was granted in a decision on
April 29, 1993, was neverjournalized in an entry. With-
out an entry, there is no final judgment. It is axiomatic
that appellant cannot file a Civ.R. 60(B) motion asking
for relief fi'om a judgmcnt that simply does not exist. As
stated by Judge Whiteside, in his treaLise on Ohio Appel-
late Practice, at section 2.02:

"For purposes of the Civil Rules, the
term 'Judgment' also means the decree as
well as any order from which an appeal
lies. The rule does not defne wttat consti-
tutes a judgment or decree, although a
judgnient traditionally and customarily
means final entry detcrmining the rights
of the parties from a law [* 131 suit, and a
decree is the equivalent in equity to a
judgment at law. A judgment must admit
any recital of pleadings, reports of refe-
rees, and record of prior proceedings, and
becomes effective tvhen signed by the

judge and entered by the clerk" (Empha-
sis added.) (Footnotes omitted.)

Page 4

Tltus, appellant-employer's motion for relief can only be
construed as a tnotion for reconsideration, and the court's
denial of appellant's motion is therefore interlocutory in
nattire and is not a final judgment from which an appeal
will lie. P.C. 2501.02 provides that the courts of appeal
havejurisdiction:

"Upon an appeal upon questions of law
to review, affirm, rnodify, set aside, or re-
verae judgments or frnal orders of courts
of record inferior to the court of appeals
within the district (Emphasis
added.)

Accordingly, appellant's appeal is not properly before
this court as no final appealable order exists.

This brings us to appellant-employer's first issue,
that is, whether or not the entry of Febmary 26, 1993,
granting summary judgment to appellant, was, in fact,
the final order of the court of common pleas. We hold
that this entry does constimte the final order [" 14] of the
court of conimon pleas. The entry of February 26, 1993,
granting summary judgment, was never appealed.
Rather, a Civ.R. 60(B) motion was filed by the Attomey
General. As discussed earlier, a Civ.R. 60(8) motion may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supra; Brick Processors, supra, In
addition, the court of common pleas erred in its holding
that it did not have subject-matterjurisdiction. The court
of common pleas hadjurisdiction to grant or deny appel-

lant's motion for summary judgment. It granted summary
judgment and its decision was properly joumalized as an
entry.

Accordingly, this court finds that the court of com-
mon pleas erred in granting the Attomey Gencral's Civ. R.
60(8) motion based upon its mistaken belief that it
lacked subject-matter jurisdiction; that this decision was
never journalized, so therefore, appellant's Civ.R. 60(B)
motion was truly a motion for reconsideration; a motion
for reconsideration is interlocutory in nature and is not a
final appealable order which may be appealed to this
court; and the order granting surnntary judgmetu still
stands as a valid judgment. '

5 Now that the time for appeal has elapsed, ap-
pellee may properly move for Civ.R. 60(B) relief,
but must comply with the mandates of GTE
Automatlc Electric v. ARC lndrutries (1976), 47
Ohio Sr.2d 146, 351 N. E.2d 113.
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(" 151 Based on the foregoing, we dismiss appel-
lant's appeal for lack of a final appealable order, and the
judgment of the Franklin County Court of Common
Pleas awarding summary judginent in favor of the appel-
lant-etnployer is affirmed.

Judgment affirrned.

PETREE, J, concurs.

IIOWMAN, J, dissents.

DISSENT BY: BOWMAN

DISSEN'r
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BOWMAN, J., dissenting.

Being unable to agree with the majority, I must re-
spectfully dissent. Pursuant to R.C. 2505.02, this court
only has jurisdiction to review final orders, I agree with
the majority's conclusion that the order which appellant
is attempting to appeal, the decision of the trial court
overruling appellant's motion for relief from judgment
pursuant to Civ.R. 60(B), is not a final appealable order.
Inasmuch as the order, which is the subject of the appeal,
is not a final appcalable order, this court has no jurisdic-
tion to address the issucs raised in tlte appeal and the
appeal tnust be dismissed. Any other discussion in the
opinion is at best dicta.
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OPINION

NADER, J

Appellants, "I'heresa A. Brown ("Brown") and Ad-
ministrator, Bureau of Workers' Compensation ("BWC")
appeal from the judgment of the Portage County Court of
Cotnmon Pleas terminating Brown's right to participate
in the workers' compensatiou system.

On November 12, 1990, Brown filed an application
for workers' compensation benefits wherein she stated

that, on November 2, 1990, while working as a flag per-
son for appellee, Thomas Asphalt Paving Co. ("Thomas
Asphalt"), she was struck by a car and sustained physical
["2] injuries. Appellee certified appellant's claim and the
Industrial Commission of Oltio ("Industrial Commis-
sion") permitted Brown's claint for contusions to her left
and right legs, contusion to her chest area, and chondro-
malacia of the left platella; appellee did not appeal from
ttte Gndings and orders of the Industrial Commission.

On Jtdy 23, 1993, appellee filed a motion with the
Industrial Commission alleging fraud and seeking to
disallow Brown's claim. The Industrial Conrmission con-
strucd appcllee's motion as a request for relief and to
exercise its continuing jurisdiction, pursuant to R.C.
4123.52. After a hearing, a district hearing officer found:
"that the Employer [had] presented insufficient evidence
to make a finding of fraud and disallowed this claim" and
denied appellee's motion. On appeal, a staff hearing offi-
cer affirmed the district hearing officer's order. Appellee
again appealed, but the Industrial Commission refused
his appeal on September 7, 1995.

Subsequently, Thomas Asphalt filed a notice of ap-
peal in the court of common pleas. ' Pursuant to R.C.
4123.512(D), Brown filed a complaint asserting her right
to participate [•3] in the workers' compensation fund
and setting forth the facts sttpporting her position. Appel-
lee filed an answer and asserted the affirmative defense
of fraud. On January 12, 2000, Brown filed a motion to
dismiss, pursunnt to Civ.R. 12(B)(1), alleging that the
court of common pleas did not have jurisdiction to hear
the matter. Brown filed a motion to clarify the issues and
moved ehe eourt to impose the burden of proving the
elements of fraud upon appellee. The court denied
Brown's motions.

I
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I While it is not disputed that Thomas Asphalt
commenced an appeal in the court of common
pleas, Thomas Asphalt's notice of appeal is not
contained in the file. The record begins with the
complaint filed by Brown in the Portage County
Court of Common Pleas, Additionally, the rccord
contains the decisions of the Industrial Commis-
sion, but does not include the motions of the par-
ties or a transcript of the hearings.

On July 28, 2000, the BWC also filed a motion to
disniiss, arguing that the lower court lacked jurisdiction.
On August 8, 2000, the ["4] trial court overruled both

motions to dismiss, relying an Thomas v. Canrad (1998),

81 Ohio St. 3d 475, 692 N.E.2d 205. A jury trial cont-
menced on August 8, 2000. Prior to beginning her case
in chief, Brown moved for a directed verdict, arguing
that appellee had not carried its burden. Her motion was
overruled. At the close of Browo's case, she moved ror a
directed verdict and appellee moved for a directed ver-
dict as to Brown's claims Ibr injuries to her chest. The
court overruled Brown's motion, but granted appellee's
motion. After the parties had rested, Brown and the
BWC inoved for a directed verdict, arguing that appellee
had not proven the elements of fraud. Despite finding
that appellee bad not established [he elements of fraud,
the court denied appellant's motion for a directed verdict.

The jury retumed a verdict against Brown, finding
that she was not entitled to participate in the workers'
coinpensation fund for injuries sustained on November 2,
1990. From this judgtnent, appellant presents the follow-

ing assignment of error:

"[1.1 The trial court erred when it overruled appel-
lant's motions to dismisa for lack of subject matter juris-
diction pursuant to R.C. 4123.512.

[*5] "[2.] If the trial court had jurisdiction to hear
the etnployer's appeal, the trial court erred when it placed
Ihe burden of proof and the burden of going forward on
the injured worker."

In support of their first assignment of error, appel-
lants argue that the decision of the Industrial Commis-
sion did not terminate Brown's right to participate in the
workers' compcnsation fund, and thus, was not appeal-
able to the trial court. Felty v. AT&T Technologies, Inc.,
65 Ohio St 3d 234, 602 N.E.2d 1141,paragraph two of
the syllabus. ]nstead, they contend that the appropriate
remedy is an action in mandamus. In response, appellee
contends that the controlling law is set forth in Thomas v.
Conrad, supra, wherein the Supreme Court of'Ohio ex-
plained that the trial court has subject mntterjurisdiction
when an employer questions the claimant's right to con-
tinue to participate by alleging fraud surrounding the
claimant's initial application. The crux of this appeal
concerns which decisions of the Industrial Commission
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tnay be appealed to the court of common pleas pursuant
to R.C, 4123.512. Judicial review of Industrial Commis-
sion rulings ['61 may be sought in three ways: by direct
appeal, by flling a mandamus petition, or by an action for
declaratory judgment, pursuant to R.C. 2721. Felty, 65
Ohio St. 3d at 237. "Which procedural mechanism a liti-
gant may choose depends entirely on the nature of the
decision issued by the comtnission. F.ach of the three
avenues is strictly lintitcd; if the litigant seeking judicial
review does not make the proper cltoice, the reviewing
court will not have subject matter jttrisdiction and the
case must be dismissed." Id.

While direct appeal may be taken to the court of
common pleas where, as in the instant case, the Industrial
Comntission refiises to hear an appeal, the trlal court's
jurisdiction in workers' compensation matters is limited.
See R.C. 4123.512(A). "Under R.C. 4123.512, claimants
and employers can appeal Industrial Contntission orders
to a common pleas court only when the order grants or
denies the claimant's right to participate." State ex re.

Liposchak et al. v. Industrial Commission of Ohio
(2000), 90 Ohto Sr. 3d 276, 278-279, 737 N.E.2d 519.
The Supreme Court of Ohio has consistently taken [47]

a narrow approach in interpreting R.C. 4123.512, for-
merly-R.C. 4123.519. See, e.g., Feiry, supra, al para-
graph two of thc syllabus (holding that "once the right of
participation for a specific condition is determined by the
Industrial Commission, no subsaluent rulings, except a
ruling that terminales the right to participate, are appea!-
able *".")

This court has previously taken a similar view in
Harper v. Administrator, Bureau ofWorkers' Compensa-
tion 1993 Ohio App. LEXIS 6068 (Dec. 17, 1993), Trum-
bull App. No. 93-T-4863, unreported, wherein we held
ihat the court of appeals did not have subject matter ju-

risdiction to hear an appeal of the commission's reftisal to
vacate its previous order wttich did not relate to (he right
to participate in tbe Workers' Compensation Fund. We
are not persuadcd by appellee's argument that Thomas,
.cupra, is controlling.

In Thomas, supra, the Supreme Court of Ohio ex-
plained that "its opinion did not change the reasoning in
Moore v. 7'rimble 1993 Ohro App. LEXIS 6204 (Dec. 21,
1993), Franklin App. No. 93APE08-1084, unreported,
[*8] and.lones v. Massillon Bd of Edn., 1994 Ohio App.
LEXIS 2891 (June 13, 1994), Stark App. No. 94CA0018,
unreported in wltich the "cmployers *•' questioned the
claimants' right to continue to participate in the fund,
alleging fraud with regard to facts surrounding the re-
spective claimants' initial claims." Thomas, 81 Ohio St.
3d at 478-479. However, the court's explanation was
dicta and, thus, not binding. Therefore we canclude that
Harper is controlling in the instant case; the court of
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common pleas lacked subject matter jurisdiction. Appel-
lant's first assignn ent of error has merit.

While our conclusion as to appcllanPs assignment of
error renders her second assignment moot, we note that
the court erroneously placed the burdcn of proof on
Brown. On appeal to the Common Ploas Court from an
order of the Industria) Commission under R.C. 4123.512,

"it must be presumed that the issue decided adversely
*'" is the only issue before the court." Brennan v. Young

(1996), 6 Ohio App. 2d 175, 217 N.E.2d 247. Tltus, the

scope of appellee's appeal would have been litnited to the
tQtimate issue decided adversely by the Industrial Com-
tnission: [*9] whether the appellee had sufficiently
proven the elements of fraud.

Pursuant to ttte decisions in Felry, supra and Harper,

supra, 1993 Ohio App. LEXIS 6068 once the Industrial
Comrnission ruled that there was no fraud, the court of
comnton pleas lacked jurisdiction to review the commis-
sion's ruling. Appellant had threc options regarding judi-
cial review of the industrial commission's decision: "by
direct appeal to the courts of common pleas tinder R.C.
[4123.512], by filing a mandamus petition in the Ohio
Supretne Court or in the Franklin County Court of Ap-
peals, or by an action for declaratory judgmcnt pursuant

to P.C. Chapter 2721." Felry, supra, at 237. Review of

the record reveafs that in the instant case appellant did
rtot make the proper choice. Thus, the Lakc County
Court of Common Pleas did not have subject matter ju-
risdiction and the case should have been dismisscd.

Fraud is an affirmative defense upon which the de-
fendant has the burden of proof, pursuant to Civ.R. 8(C).
An adininistrative finding of fraud will be made only if
the prima facie elements of the civil tort of fraud are
established, as set forth in Burr v. Board of Cortnty
C'ommr.s of Stark County (1986), 23 Ohio St. 3d 69, 49/
N.E.2d 1101, [°10] paragraplr two ofthesyltabus. Since
appellee had the butden of proving fraud to the Industrial
Commission, it follows that at a de novo trial in the court
of common pleas pursuant to R.C. 4123.5/2, appellee
also had the burden of proving fraud.

„ Based on the foregoing analysis, the court of com-
mon pleas lacked subject matter jurisdiction and its
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judgment must be reversed and judgment entered for
appellant.

JUDGE ROBERT A. NADER

O'NEILL, P.J., concurs,

GRENDELL, J., concurs in part and dissents in part
with concurring and dissenting opinion.

CONCUR BY: DIANE V. GRENDELL ( In Part)

DISSENT BY: DIANE V. GRF,NDELI. (In Part)

DISSENT

CONCURRING/DISSENTINC OPINION

GRENDELL, J.

I concur in the majority's reversal of the lower
court's decision in this case because I agree, with respect
to appellants' second assignment of error, that the trial
court erred when it placed the burden of proof on appel-
lant Brown,

However, I do not agree with the majority's ruling
on appellants' first assignment of error. The lower court
did have subject matter jurisdiction in this case. Thomas
v. Conrad (1998), 81 Ohio St. 3d 475, 692 N.E.2d 205;
['111 Moore v, Trimble (Dec. 21, 1993), Franklin App.
No. 93APE08-1084 unreported, 1993 Ohio App. LF,XIS
6204; Jones v. Massillon Bd of Edn. (Jtrnc 14, 1994),
Stark App. No. 94 CA0018, 1994 Ohio App. LEXIS 2891.
I believe that the reasoning of the Tenth Appellate Dis-
trict in Moore and the Fifth Appellate District In Jones is
more persuasive than our holding in Harper v. Admirris-
trator, Bureau of Workers' Cornpensation (Dec. 17,
1993), Trumbull App. No. 93-T-4863, unreported, 1993
Ohio App. LEXlS 6068.

While appeflants' first assignment of error is without
merit, I concur in the reversal of the lower court's ruling
on the basis of' appellants' second assignment of error.
This matter should be remanded to the trial court for fur-
ther proceedings, applying the proper burden of proof
standards.

JUDGE DIANE V. GRENDELL
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WAYNE HARPER, Plaintiff-Appellee, v, ADMINISTRATOR, BUREAU OF
WORKERS' COMPENSATION, cl al., Defendants-Appellants, GENERAL MO-

'I'ORS CORPORATION, B.O.C. GROUP, Defendanl-Appellee.

ACCELEIiA'I'ED CASE NO. 93-T-4863

COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT,
TRUMBULL COUNTY

1993 Olrlo App. LEXIS 6068

Dccentber 17, 1993, Decided

PRIOR HISTORV: [°I] CHARACTER OF PRO-
CEEDINGS: Civil Appeal (rom lhe Court of Common
Pleas. Case No. 90 CV 1728

DISPOSITION: JUDGMENT: Reversed and judg-
ment entered in favor of appellants.

COUNSEL: ATTY. JAMES M. CUTTER, 85 East Gay
Street, 4500, Columbus, OH 43215, For Plaintiff-
Appellee.

LEE FISHER, ATTORNEY GFNERAL, DIANE J.
KARPINSKI, ASSISTANT ATTORNEY GENERAL,
State Office Building, 12th Floor, 615 Superior Avenue,
Cleveland, OIFi 44113-1899, Fur Defendants-Appellants.

ATTY. EDWARD L. LAVELLE, ATTY. LYNN B.
GRIFFITH, 111, P.O. Box 151, Warren, OH 44482-0151,
For Defendants-Appeilee, General Motor Corporation,
B.O.C. Group.

JUDGES: HON. DONALD R. FORD, P.J., HON. JU-
DITH A. CHRISTLEY, J., HON. ROBERT A. NADER,
J.

OPINION BY: DONALD R. FORD

OPINION

OPINION

FORD, P.J.

This accelerated cnlendar appeal has been submitted
on the briefs of the parties.

The instant appeal arises out of the Trumbull County
Common Pleas Court. Appellants, Administrator, Bureau

of Workers' Compensation, and The Industrial Commis-
sion of Ohio, appeal from the denial of their motion to
vacate the trial court's order for lack of subject matter
jurisdiction.

Appellee, Wayne 1larper, contracted occupational
diseases described as flexor [•2] tenosynovitis of the left
ring and middle fingers, and left carpal tunnel syndrome.
These claims were allowed and never appealed. Mr.
Harper (hercafter applied to participate for the additional
condition of left shoulder impingement syndrome. The
district ltearing officer granted him the right to partici-
pate for this condition, which decision the regional board
affirmed. In an October 5, 1987 order, the Industrial
Commission refused appellce-employer's, Geneml Mo-
tors Corporation (GM), appeal of this award. GM did not
appeal this award beyond the adntinistrative level to the
court of common pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was found to be
pennanent as of October 22, 1988. The regional board
affirmed this order on August 9, 1989.

On October 17, 1989, pursuant to R.C 4123.52, GM
filed a motion with the industrial Commission requesting
that it set aside entirely the allowed shoulder claim. Ap-
parently, GM had oblained new evidencc from one of
Mr. Harpers former physicians indicating that at the time
Mr. Harper's claim was allowed, GM had reliud upon
inisrepresentations regarding an undisciosed preexisting
shoulder condition. [03) GM thus requested the com-
mission to vacate its award of compensation on the basis
that the commission has inherent power, through con-
tinuing jurisdiction under R.C. 4123.52, to vacate its
prior orders upon the ground of fraud in their procure-
ment.

A-24



1993 Ohio App. LEXIS 6068, *

After a hearing on July 3, 1990, the deputies of the
cornmission denied GM's C-86 motion to vacate because
GM had failed to prove the existence of any actual intent
to commit fraud on the part of Mr. Harper, and because
the issue of preexistence was argued at the district hear-
ing.

It is this order of the commission denying GM's re-
quest to set aside the allowance of Mr. Hurpcr's shoulder
claim that GM appcaled to the Trumbull County Court of
Common Pleas on October 9, 1990.

Even though GM had been informed that Mr. Harper
could not be located to inform him of his scheduled
deposition, GM chose to proceed, nnd filed a motion
requesting an order that Mr. Harper be denied the right to
participate in (he Workers' Compensation Fund because
of his failure to attend a deposicion and answer interroga-
tories.

On February 27, 1992, the court granted GM's mo-
tion for judgrnent and sanctions, and decided that Mr.
Harper did not have the right to participate [14] for left
shoulder impingetnent syndrome for failure to prosecute
Isis claim. Both the bureau and the cominission alleged
that they never received copies of this entry.

On March 20, 1992, unaware that the court had
granted GM's motion for judgment and sanctions, Mr.

Harper's counsel drafted an entry dismissing the matter
without prejudice, which the court signed on March 23,
1992, t{owever, on April 22, 1992, thc court ruled the
entry stricken "as having been improvidently entered as
it is moot" in light of the February 27, 1992 entry, which
denied Mr. Harper the right to participate.

On June 30, 1992, appellants filed a motion to va-
cate the February 27, 1992 entry for the reason that the
court lacked subject matter jurisdiction, and that ehe en-
try had never been served on appellants. On March 10,
1993, the trial court denied appellants' motion and or-
dered that since Crv.R. 58 was not complicd with, the
appeal period would commence upon service of the ert-
try. Appellants filed a notice of appeal on April 9, 1993.

"1. The conmton pleas court lacked sub-
ject matter jurisdiction to lrenr the ein-
ployer's appeal h'otn a comtnission order
refusing to set aside a final order that had
previously [*5] allowed claimant Wayne
Harper to participate in the workers' com-
pensation fund for an injury to his lefl
shoulder, because the order which the
employer appealed to court was not ap-
pealable pursuant to R.C. 4123.519."
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In their solc assignment of etror, appellants assert
that the trial court did not have subject inatter jurisdiction
to hear GM's appeal from the order of the Commission
refusing to set aside its earlier decision allowing Mr.
Harper to participate hi the Worker's Compensation
Fund. They therefore contend that the appropriate rem-
edy is a mandamus action. Appellees, however tnaintain
that the order appealed from involved Mr. Harper's right
to participate in the Worker's Compensation Fund, and
is, therefore, appealable to the Court of Common Pleas
under It.C. 4123.519.

ln support of their contention, appellants argue tltat
what GM actually filed with the trial court was an appeal
from an order refusing m.ser aside a final order, which
did not relate to Mr. Harper's actual right to participate in
Workers' Compensation, and whiclt was, therefore, "out-
side the normal appellate route. " We agree.

R.C. 4123.519 provides in pertinent part as follows:

"The claimant [*6] or the employer
may appeal a decision of the indusnial
cotninission * * * in any injury or occupa-
tion disease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in which the
injury was inflicted' * *:'

Notice of appeal from a decision of the Industrial
Commission or of its staff hearing officer to the court of
cominon pleas must be filed by appellant within sixty
days after the date of receipt of the decision appealed
from, or the date of resceipt of the order of the [ndustrial
Commission refusing to permit an appeal from a regional
board of review. R. C. 4123.519. Further, the finality of a
commission determination, provided it is one from which
an appeal is permitted, attaches upon the lop.se of the
appeal perrod, which as stated, is sixry days. Pierce v,
Somm er (1974), 37 Ohio Sr.2d 133, 135, 308 N. E.2d 748.

In Sommer, the order of the administrator disallow-
ing the applicant's claim for injuries was received by the
applicent on January 9, [970, and no appeal was taken
from that order. The court held that:

"[bJecause appellee did not appeal from
the order of the administrator disallowing
his original claim, 1"71 the Court of
Common Pleas lacked jurisdiction of the
subj ect matter of the appeal." Id.

GM, employer in the instant case, did not appeal the
regional board's original allowance of Mr. Harper's clairn
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within the mandated sixty days after the commission
rePused GM's appeal of the award. Accordingly, the court
of common pleas lacked subject inatterjurisdiction over
the appeal.

In further support of their argument, appellants cite
State Px rel Board ojEdacatron v. Joinis•ton (1979), 58
Ohio St. 2d 132, 388 NG.2d 1383. The factual scenario
in the instant case nearly parrots that of Johnston. In
Johnstorr, a ctaim was allowed and the employer's coun-
sel, some three years later, filed a motion with the cotn-
miss[on to vacate an award of permanent total disability
benefits on the ground that the prior order was entered
without knowledge of prior injurics. The commission
refused to exercise jurisdiction for the rcason that there
had been no showing of fraud, error, or new and changed
circumstances. The employer then filed an action in
mandamus in the court of appeals praying that a writ
issue ordering the commission to vacate its original or-
ders. The court agreed that the cotnmission [•8] did not

Page 3

have jurisdiction to vacate its prior order because em-
ployer's motion did not allege any now and changed cir-
cumstances. Id at 136.

Based on the foregoing, we conclude that appellants'
sole assignment of error has merit, and that the trial court
did not have subject tnatter jurisdiction to hear GM's
appeal from the commission's refltsai to vacate its Octo-
bcr, 1987 award of Worker's Compensation benefils to
Mr. Harper. The appropriate remedy for GM lies in man-
damus. The judgment of the lower court is reversed, and
judgment is eniered in favor of appellants.

PRESIDING JUDGE DONALD R. FORD

CHRISTLEY, J.,

NADER, J.,

Concur.
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Elizabeth B. Schultz, Plaintiff-Appellant, v. Administrator, Ohio Bureau of Work-
ers' Compensation, et al., Defendants-Appellees.

Case No. 01CA2809

COURT OF APPEALS OF 01110, FOURTH APPELLATE DISTRICT, SCIOTO
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July 9, Z002, Filed

DISPOSITION: Trial court'sjudgment was affirmed.

COUNSEL: Angela D. Marinakis, Columbus, Ohio, for
appellant.

Jacob Dobres, Assistant Attorney General, Columbus,
Ohio, for appellee Administrator, Ohio Bureau of Work-
ers' Compensation.

Jeffrey B. Hartranft and Daniel M. Hall, Assistant Attor-
neys General, Columbus, Ohio, for appellee Industrial
Commission of Ohio.

JUDGES: Roger L. IUine, Judge. Abele, P.J., concurs in
judgment and opinion. Evans, J., dissents.

OPINION BY: Roger L. Kline

OPINION

j**" 1254] [4311] DECISION AND JUDGMENi'
FNTRY

Kline, J.:

[**PI] The Industrial Commission of Ohio deter-
mined that Elizabeth B. Schultz committed fraud in Iter
reccipt of Workers' Compensation benefits. Schultz filed
n complaint seeking a jury determination of fraud in the
Scioto County Court of Cointnon Pleas. The court dis-
missed her complaint based upon [*3121 lack of subject
maner jurisdiction pursuant to R.C. 4123.512. Schultz
appeals, asserting that the issue of whether she commit-
ted fraud in the receipt of her Workers' Compensation
beneftts is not an "extent of disability" issue, and there-
fore the trial court possessed jurisdiction to consider the
maller. Because the Supreme Court of Ohio has narrowly
construed the jurisdiction conferred upon the common
pleas courts by R.C. 4123.512 to include only issues re-

garding the right of participation, we disagree. Schultz
further alleges that mandamus is an inadequate remedy
in this case and that she possesses a constitutional right
to a jury trial. Because the determination of fraud in a
Workers' Compensation matter is wholly statutory, legis-
latively created remedies are adequate and no constitu-
tional right to a jury trial exists. Accordingly, we over-
rule each of Schultz's assigtunents of error and we affirm
the judgment of the trial court.

I.

[**P2J In 1978, Schultz suffered an injury during
the course of her employrnent and filed a claim that was
recognized by the Bureau of Workers' Compensation. In
1986, Schultz applied for pennanent total disability
(PTD) benefits, and the Industrial Contmission granted
lter application.

[**P3] In 1999, the Administrator of (he Bureau of
Workers' Compensation filed a motion to terminate
Schultz's PTD benefits and declare an overpayment after
it leamed that Schultz had been working [***1255J
part-time while collecting PTD benefits. ' The Staff
Hearing Officer ( "SHO") tcrminated Schultz's PTD
benefits, found overpayment for the period from 1994
through 1999, and ordered Schultz to repay pursuant to
the repayinent schedule of R.C. 4123.5/1(J). Schultz
appealed that ruling in mandamus.

I Although the Administrator also sought a find-
ing that Schultz committed fraud, the Administra-
tor's motion did not properly raise the issue of
fraud, and Schultz refused to waive notice of the
issue. Therefore, the Staff Hearing OfTicer did not
rule on the issue of fraud,

["*P4] The Administrator filed a second motion in
2000 in which he sought a finding that Schultz commit-
ted fraud by collecting PTD benefits while enQaaing in

EXHIBIT 7
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part-time work. The Industrial Commission held a hear-
ing, considered evidence, and found that Schultz cotn-
mitted fraud in collceting PTD buneftts. The Industrial
Contntission ttterefore ordered that the Administrator be
granted permission to utilize "any other lawtul means,"
in addition to the repayment schedule of R.C.
4123.511(J), in order to recoup the overpayment to
Schultz for the period from 1994 through 1999.

[**P5] Schtdtz tiled a complaint in the trial court,
ostensibly pursuant to R.C. 4123.512, wherein she sought
to invoke the trial cotm's jurisdiction to rcview the Indus-
trial Commission's finding of fraud. The trial court dis-
missed Schultz's ["313] complaint;finding that it does
not possess subject matterjarisdiction over the Industrial
Commission's finding of fraud pursttant to R.C.
4123 512.

[*'P6] Schultz timely appeals, asserting the fol-
lowing assignments of error:

[**P7] I. The Common Pleas Court erred in dis-
missing Appellant's case as no other remedy exists to

Appellant for a determination of haud by the Industrial

Conunission.

[**P8] II. The Lower Couri erred in dismissing
Plaintiffs appeal as the Ohio Constitution guarantees the
right to trial by jury to a party to an action for fiaud.

11.

[**P9) In her first assignment of error, Schultz as-
ser,ts that the trial court's determination that is does not
possess subject-mauer jurisdiction constitutes error be-
cause no other remedy exists by which Schultz may ap-
peal a determination of fraud by the Indusarial Cotnmis-
sion. In support of her assignment of error, Schultz ac-
knowledges that the trial court derives its jurisdiction
over lndustrial Commission decisions froin P.C.
4123.512, and argues thal R.C. 4123.512 authorizes the
trial court to consider ladustrial Commission detertnina-
tions of Baud.

[**P10] R.C. 4123.512 provides that a claimant or
employer may appeal an Industrial Commission decision
to the court of common pleas, "other than a decision as to
the extent of disability" Contrary to Schultz's assertion
that this limitation does not exclude Industrial Commis-
sion decisions regarding fraud, the Supreme Court of
Ohio has nan-owly construed the scope of R.C. 4123.512
jurisdiction.

•[**Pl I] A direct appeel to the common pleas court
pursunnt to R.C. 4123.512 is the most limited of the three
forms of review available to Industrial Commission liti-
gants. Pelty v. AT&T Technologies, Inc. (1992), 65 Ohio
.S1.3d 234, 237, 602 N.6.2d 1141. Whether this proce-
dural mechanism is available to a litigant, and hence
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whether the common pleas couR possesses subject matter
jurisdiction, depends upon the nature of the decision is-
sued by the Commission. !d. The Ohio [***1256] Su-
preme Court has limited the statutory langttage of R.C.
4123.512 so tbat "only decisions reaching an employee's
right to panicipatc in the workers' compensation system
because of a specific injury or occupational disease are
appealable under R.C. 4123.519." ld. at pamgraph one of
the syllabus; Afrates v. Lorain (1992}, 63 Ohio St.3d 22,
584 N.E.2d 1175, paragraph one of the syllabus; Zavat-
sky v. Sirfnger (1978), 56 Ohio St2d 386, /0 Ohio Op.
3d 503, 384 N.E.2d 693, paragraplt one of the syllabus.

(*314) (**Pt2] A decision of the Industrial
Commission "does not determine an employee's right to
participate in the State Insurance Fund unless the deci-
sion finalizcs the allowance or disallowance of the em-
ployee's claim." Sta1e ex rel. Evans v. lndus. Comm.
(1992), 64 Ohio Sc3d 236, 594 N.E,2d 609, paragraph
one of the syllabus. Thus, litiganls may only appeal deci-
sions of ttte Industrial Commission that determine
"whether an employee is or is not entitled to be compen-
sated for a particular claint." Id.

[**P13] In this case, Schultz, does not contend that
the Industrial Commission's decision dealt with her right
to participate in the Workers' Compcnsation program.
Instead, Schultz argues that because none of the Ohio
Suprenie Court cases construing R.C. 4123.512 jurisdic-
tion involve fiaud. those cases do not restrict a trial court
from reviewing a finding of fraud. We find that Scltultz's
argument ignores the clear, plain meaning of the Ohio
Supreme Court's holdings. Itt stating that R.C. 4123.512
confers jurisdiction "only" upon decisions involving the
right to paiticipate, the Court has clearly excluded all
other decisions, including decisions involving fraud,
from the common pleas courts'jurisdiction.

[**P14] Schultz also contends that the trial court
should have exercised jurisdiction in this case because a
jury trial is the only adequate remedy aveilable to her in
this case. Specifically, Schultz asserts that since manda-
mus will not require adherence to the Rules of Evidence,
it is not an adequate remedy. However, Schultz's argu-
ment overlooks the fact that tlte trial court is without
power to determine its own jurisdiction. Section 4(B),
Arficle !V of the Ohio Constitvtion states that "the courts
of common pleas and divisions thereof shall have such
original jurisdiction over all justiciable matters * * * as
may be provided by law." Thus, a court has no power to
expand its jurisdiction beyond that conferred by the Ohio
Constitution and the General Assembly, regardless of
how persuasive the reasons for doing so may be. Spring-
field City ,Sch. Support Personnel v. Stote Emp. Relalions
Bd. (1992) , 84 Ohia App.3d 294, 298, 616 N.E.2d 983.
Therefore, the trial court had no choice but to dismiss
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this case despite Schultz's assertion that she has no otlter
adequate remedy available to her.

[**P]5] Accordingly, we overrule Schu[CZ's 6rst
assignment of error.

Ill,

[`"Pl6] In her second assignment of error, Schultz
contends that the trial court erred in disntissing this case
because the Ohio Constitution guarantees the right to a
trial by jury to partics in an action for fraud.

[13151 ['""P17[ Pursuant to R.C. 4123.511(J)(4),
the Administrator or the Industrial Commission may
determine whether a claimanr has committed fraud in his
or her receipt of benefits. Thus, Schultz's assertion that
the Industrial Comtnission's finding of fraud deprives her
of her constitutional right to a trial by jury ["*'1257]
amounts to a constitutional challenge to R.C.
4/23.511(J)(4).

["•P18] AIl tegislative enactments enjoy a pre-
sumption of constitutionaliry. State ex rel. Taft Y. Frank-
fin Cry. Courl of Conrmon Pleas (1998), 81 Ohio S7.3d

480, 481, 692 N.E.2d 560; Sachdeva v. Conrad (Nov. l,
2001), Franklin App. No. 01 AP406, 2001 Ohio 4055,
2001 Ohio App LEXIS 4842. We tnay not declare a leg-
islative enactment to be unconstitutional unless it appears
beyond a reasonable doubt that the legislation and consti-
tutional provisions are clearly incompatible. Sachdeva,

citing Srate v. Cook (1998), 83 Ohio Sr.3d 404, 409, 700

N.E.2d 570, certiorari denied (1999), 525 US. 1182, 143
L. Ed. 2d 116, 119 S. Ct. 1122.

["P19] .4rricle 1, Section 5 of the Ohio Constitu-
tion provides for the right of trial by jury in causes of
action wherein the right existed at contmon law at the
time the Ohio Constitution was adopted. Sorrell v.
Thevenir (1994), 69 Ohio St.3d 415, 421, 633 N.E.2d
504, citing Beldrng v. Srate ex rel. Heifner (1929), 121
Ohio St. 393, 8 Ohio Law Abs. 28, 169 N.E. 301, para-
graph one of the syllabus. There is no right ta jury trial
"unless that right is extended by statute or existed at
common law prior to the adoption of ottr state Constitu-
tion." Kneisley v. Laltimer-Slevens Co. (1988), 40 Ohio
Si.3d 354, 356, 533 N.L•.2d 743; Sachdeva, supra, 2001
Ohio App. LEXIS 4842.

[**P20] Schultz contends thar because the comtnon
law action for fraud was in existence before the Ohio

Constitution was adapred (see Chaptnan v. Lee (1887),
45 Ohio St. 356, 13 N.E. 736), she has a riglrt to a trial by
ju'ry on the Industrial Commission's finding that she
committed fraud by collecting PTD benefts. The Indus-
trial Commission and the Bureau argue that becnuse the
workers' cornpensatlon system, whereln an injured
worker can initiate a claiin against his employer without
regard to fault, did not exist at conimon law, atty claim
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involving workers' compensation benefits is wholly
statutory and not subject to the right of trial byjury.

Worluncn's Compensation Law [*'P2l] II has long
been determined in this state that "the rights of employ-
ees and their dependents in thc are not govemed by
eommoa law, but are only such as may bc conferred by
Itte General Assembly." Westenberger v. Indus. Comrn.
(1939), 135 Ohio Ss. 211, 212, 20 N.E.2d252, Sachdeva,
supra. Thus, a frnding regarding wttether Schultz had a
right to her PTD benefits, or instead fraudulently ob-
tained them, involves a right conferred by the General
Assembly.

[*"P22] Additionally, R.C. 4123.51](J)(4) pro-
vides that the Administmtor "may utilize, the repayment
schedule of this division, or any other lawful means, to
collect payment of compensation made to a person who
was not entitled to the ["316J compensation due to
fraud as detertnined by the administrator or the industrial
commission." Thus, while the Administrator is generally

limited to tlte repayment schedule set forth in R.C.

4123.511 to recoup an overpayment, a finding of fraud
simply empowers the Administrator to use any other
lawful means, as would bo available to any nther credi-
tor, in order to recoup the overpayment. In this manner,
the type of"fraud" that is contetnplated by R.C 4123.511
is different from common law actions for fraud. While
R.C. 4123.5/1 simply empowers the Administrator to act
as any other creditor, in common law a finding of fraud
could result in punitive damages asscssed against the

dcbtor. See Preston v. Murry (1987), 32 Ohio St.3d 334,

5/2 N.E.2d 1174.

["'P23] 'fhus, we find that no right to a trial by
jury exists with respect to an Industrial Commission
finding of fraud under [***1258] R.C. 4123.511(J).
Accordingly, we overrule Schultz's second assignment of
error, and we affirm the judginent of the trial court.

JUDGMENT AFFIRMED.

JUDGMENT ENTRY

It is ordered that the JUDGMENT BE AFFIRIv1ED and
that Appellees recover of Appcllant costs herein taxed.

The Court finds there were reasonable grounds for this
appeal.

It is ordered that a special mandate issue out of this Court
directing the Scioto County Court of Common Pleas to
carry thisjudgment into execution.

Any stay previously granted by this Coutt is hereby ter-
ntinated as of the date of this entry.
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A certified copy of this entry shall constitute the Evans, J., dissetns,
rnandate pursuant to Rule 27 for the Rules of Appellate
Procedure. NOTICE TO COUNSEL

Exceptions. Pursuant to Local Rule No. 14, this document

For the Court
constitutes a rtnal judgment entry and the tirne period
for further appeal commences from the date of flling

BY: Roger L. Kline, Judge wilh the clerk.

Abele, P.J., concurs irt judgment and opinion.

A-30



Page I

LEXSEE 1997 OHIO AI'P. LEXIS 485

MALINDA THOMAS, Plaintiff-Appellee/ Cross-Appellant v. C, JAMES CONRAD,
ADMINISTRATOR BUREAU OF WOR$ERS' COMPENSATION and THE IN-
DUSTRIAL COMMISSION OF OHIO and NCR CORPORATION FKA AT&T

GLOBAL INFORMATION SOLUTIONS, Defendant-Appellant and Cross-Appellee

C.A. Case Nos. 15873/ 15898

COURT OF APPEALS OF OHIO, SECOND APPELLATE DISTRICT, MONT-
GOMERY COUNTY

1997Oh1o App. LEXIS 485

February14,1997,Rendered

NOTICE:

(*1] TIM LEXIS PAGINATION OF 'flilS
DOCUMENT IS SUBJECT TO CIIANGE PENDING
RELEASE OF THE FINAL PUBLISIiED VERSION,

PRIOR HISTORY: T.C. Case No. 95-3663.

DISPOSITION: Reverse and remanded.

CASE SUMMARY:

PROCEDURAL POSTURE: Dcfcndant employer
sought review of lhe }udgment from the Montgomery
County Common Pleas Court (Ohio), which granted
plaintiff etnployee's motion to dismiss the employer's
appeal pursuant to Ohia Rev. Code Arm. § 4123.5/2(A)
on the ground that the trial court had no subject matter
jurisdiction. The employee had sougltt review of the trial
court's denial of her motion for attorney's fees undcr §
4123.512(F).

OVERVIEW: The employee suffered a non-work-
related injury subsequent to suslaining a work-related
injury. I'he employer filed a motion with the industrial
commission seeking to be relicved of its obligation to
compensate the employee because the injury was on in-
tervening one. The hearing officer disagreed. The com-
tnission refused to hear the employer's appeal. Thc em-
ployer filed a notice of appeal with the trial court. The
employer alleged that because the issue before the com-
mission invoived the employee's right to continue par-
ticipating in the workers' compensation systetn, the nial
court had jurisdiction. On appeal, the court held that pur-
suant to Ohio Rev. Code Ann. § 4123.519, the only sub-
sequent ruling of the commission that was appealable

was one that terminated the right to participate. The couit
found that the commission's order involved the extent of
the employee's injuries and was thus not appealable. Re-
garding the employee's claim for attomey's fees under
Ohio Rev. Code Ann. § 4723.512(F), the court held that
ttte legal proceedings contemplated by ¢ 4123.512(F)
was the appeal itself. The employee was ettitled to thent
although the appeal was dismissed.

OUTCOME: The court reversed the trial court's judg-
ment, which had denied the employee's request for attor-
ney's fees, and remanded the action for a determination
as to the proper amount of attorney's fees. The court af-
firmed the trial court's dismissal of the employer's ap-
peal.

LexisNexis(R) Headnotes

Adinrnrsrra7ive Law > Judicial Review > Reviewabtliry
> Questians of Law
Workers' Compensation & SSDI > Administrarive Pro-
ceedings > Judicial Revlew > GeneralOverview
[HNI] The only Industrial Conunission mlings appeal-
able to a common pleas court are those involving a
claimant's right to participate or to continue to participate
in the workers' compensation ftttrd.

Workers' Compensarion & S'SD/ > Adminlstralive Pro-
ceedings > Jrrdlela! Revlew > Generaf Overview
[HN2] Once the right of participation for a specific con-
dition is determined by the Indusirial Cominission, no
subsequent rulings, except a ruling that terminates the

I EXNIBIT 8

A-'i1



1997 Ohio App. LEXIS 485,'

right to participate, are appealable pursuant to Ohio Rev.

Code Ann. § 4123.519.

Governenents > Courts > Judicial Precedents
[HN3] The syllabus of a Supreme Court of Ohio opinion
states the controlling pohtt or points of law decided in
and necessarily arisutg &om the facts of the specific case
before the court for adjudication. Furthennore, matter
outside the syllabus is not regarded as a decision.

Constitational Law > Substantive Due Process > Scope
of Protection
Governments > Legislallou > Statutory Renredies &
Rights
Workers' Compensation & SSD! > Remerlies Under
Other Laws > Exclusivity > GeneralOverview
[HN4) Once a right to participation ut the system is de-
termined no subsequent rulings, except a niling that ter-
minates the right to participate, are appealable pursuant

to Ohio Rev. Code Ann. § 4123.512 There is a rational

basis for such a distinction--the ordePly and efficient op-

eration of the system. Because the workers' compensa-

tion systetn was designed to give employees an exclusive
statutory remedy for wotk-related injuries, a litigant has
no inherent right of appeal in this area. i'herefore, a

party's right to appcal workers' compensation decisions

to the courts is conferred solely by statute.

Workers' Comperisation & SSDf > Administrative Pro-
ceedings > Costs & Attorney Fees
[HN51 Ohio Rev. Code Aruc § 4123.511(F) provides as
follows: The cost of any lcgal proceedings authorized by
§ 4123.512(F), including an attorney's fee to the claim-
ant's attorney to be Pixed by the trial judge, based upon
the effort expended, in the event the claimant's right to
participate in the fund is establislted upon the final de-
tcrmination of an appeal, shall be taxed against the etn-
ployer or the commission if the comntission or the ad-
ministrator rather than the employer contested the rigltt
of the claimant to participate in the fund. The attorney's
fee shall not exceed $ 2,500.

COUNSEL: JOSEPH R. EBENGER, 1100 Miami Val-

ley Tower, 40 West Fourth Street, Dayton, Ohio 45402,
Atty. Reg. !1 0014390, Attorney for Plaintiff-
Appel l eelCross-A ppellant.

GARY T. BRINSFIELD, Atty. Reg. H 0014646 and D.
PATRICK KASSON, Atty. Reg. H 0055570, One Citi-
zens Federal Centre, 110 N. Main Street, Suite 1000,
Dayton, Ohio 45402, Attonteys for Defendant-
Appe I I an VCros s-Ap pe I lee.
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1vIAXINE YOUNG ASMAH, Assistant Attorney Gen-
eraJ, Workers' Compensation Section, 1700 Carew
Tower, 441 Vine Street, Cincinnati, Ohio 45202, Attor-
ttey for Defendartt-AppellandCross-Appellee.

JUDGES: BROGAN, J., WOLFF, J., and GRADY, J.,

concur.

OPINION BY: BROGAN

OPINION

OPINION

BROGAN, J.

This action involves consolidated appeals by NCR
Corporation ("NCR") and Malinda Titomas. The parties
each challenge the Montgomery County Common Pleas
Court's April 9, 1996, decision and order granting Tlto-
tnas' motion to dismiss and denying her request for attor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA-15873. Specifrcally, NCR contends the trial ["2]
court erred by ruling that it lacked subject matter jtuis-
diction to hear NCR's appeal from an Industrial Commis-

sion order. Likewise, Thomas advances one assigtunent
of error in case number CA-15898. She claims the trial
cotut erred.by denying her request for attomey's fees. On
June 24, 1996, this court granted the parties' agreed mo-
tion to consolidate the two cases for appeal.

The two consolidated appeals stem &om a work-
related injnry lltomas suslained on October I, 1987. As
a result of her accident, workers' compensation claim
nutnber 961227-22 was allowed for a psychogenic pain
disorder as well as injuries to Thomas' ribs, left hip, left
leg, and back. Thereafter, on February 28, 1992, a non-
work-related guard dog attack caused Tltomas to fall,
resulting in injuries to Iter wrists, arms, and back. NCR
subsequently filed a motion with the Indushial Commis-
sion on July 12, 1994, seeking to eliminate its further
responsibility for cotnpensation to Thomas under claim
number 961227-22. In support of its tnotion, NCR con-
tended the dog attack caused an intervening injuty suffi-
cient to tertninnte Thomas' right to receive any fiather
compensation for her work-related injury.

A district hearing ['3] officer denied NCR's motion
on June 29, 1995, fmding in part that "the self-insured
etnployer failed to timely investigate the issue of an in-
tervening injury after receipt of notice by claimant"
NCR appealed that ruling, and a staff bearing officer
denied the appeal.'I'he staff hearing officer also modified
the district hearing officer's order as follows:
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"It is tlte flnding of the Districl Hearing Officer that
the incident occurring on 2-28-92, did not constilute an
intervening injury to the body pnrts and conditions rec-
ognized in lhis claim. Claimanl suffered injuries to her
wrists and arms and a mild temporary exacerbation of
her allowed back condition. Medical expenses related to
the tentpm'ary exacerbation are not payable nor are the
services related to the arm and wrist 'arjury.

"In all other respects the Districl Hearing Officer's
order is affumed."

NCR appealed the foregoing order to the Industrial

Conunission on August 30, 1995, but the commission
refused to bear the appeal. Consequently, NCR then filed
a timely notice of appeal with the Montgomery County

Cotimion Pleas Court pursuant to R.C. 4123.512(A). In

response, Thomas filed a complaint alleging that the In-
dustrial Commission's ['4] proceed'utgs concerned

solely the exterir of her injury, a subject not properly ap-

pealable to the common pleas court pursuant to R.C.

4123.512(A). Thomas then filed a motion to dismiss
NCR's appeal on January 16, 1996, contending that the
common pleas court lacked subject matterjurisdiction to
review the matter. Thornas also sought attontey's fees

under R. C. 4123.512(F).

In an April 9, 1996, decision and order, the trial
court granted Thomas' motion to dismiss but denied her
request for attomey's fees. NCR subsequently appealed
the trial court's disrnissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial court's denial of
attomey's fees on May 9, 1996. This court Ihen consoli-

dated the appeals pursuant to an agreed motion submitted

by the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from the Industrial

Commission's order, Specifically, NCR claims the issue
confronting [he Industrial Commission (as well as the
district hearing officer and staff hearing ot'6cer) was
whether Thomas had a right to continue participating in
the workers' compensation system in light of the "inter-
vening" dog-attack injuries she sustained. [•5] NCR
then argues that its appeal to the common pleas court
was proper because its motion and the industrial com-

missian's ruling both addressed Thomas' right to partici-

pnte rather than lhe extent of her irijury.

Conversely, Thomas asserts that the hrdustrial
Cotntnission's order concerned only the extent of her
disability. Thotnas Iben stresses that an original action in
mandamus, and not an appeal to thc common pleas court,
is the proper method to challenge Industrial Commission
orders relating to the extent of a claimant's disability.

The trial couit agt'eed with Thotnas' arguntent in its
April 9, 1996, decision and order dismissing NCR's ap-
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peal. In support of its conclusion, the trial court correctly
recognized that [HNI] the unly Industrial Commission
mCmgs appealable to a common pleas cotut are those
"involving a claimant's right to patticipate or to continue
to participate in the [workers' compensation] fund."
Ajrates v. Lorain (1992), 63 Ohio St. 3d 22, 584 NE.2d
1175, at paragraph one of the syllabus.

The trial court also acknowledged that the Industrial
Cornmission's deeision allowing Thomas to continue
participating in the workers' compensation system de-

spite her dog attack could be construed ['6] as being
appealable, pursuant to Afi-ares, supra, because it seem-

ing] y involved a "right to participate" issue. The trial
court rejected this argument, however, stating in relevant

part:

"In this case before the CootT, the Industrial Com-
mission detennined that PlaintifF could continue to par-
ticipate in the fund. Such a determination does not di-

rectly affect her right to participate in the fund because

that right had been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifyutg
the Decision of the District Hearing Officer, excepted
from coverage certain specific injuries resulting from a
fall Plaintiff incurreci while being chased by a dog.
Therefore, the flnal administrative decision denying De-
fendant-Employee's request to discontinue paying com-
pensation and benefits to Plaintiff concemed the extent
Plnintiffs paiticipation in the fund, not her right to par-

ticipate in tlre fund."

The trial court also relied heavily upon Felty v.

AT&T Technologies, lne. (1992), 65 Ohio Sr. 3d 234,

602 N.E.2d 1141, at paragraph two of the syllabus, in
which tlte Ohio Supreme Court held that [HN2] "onec
the right of participation for a specific condition is de-
termined by the Industrial ['7] Commission, no subse-
quent rulings, except a ruling that terminates the right to

participate, are appealable pursuant to R. C. 4123.519."

Since Thomas already had been granted thc right to re-
ceive workers' compensation as a result of her work-
related accident, and the Industrial Commission's ruling

did not terminate that right, the trial court, relying upon

F'elty and Bishop v Thomas Steel Strip Corp. (1995), 101
Ohio App. 3d 522, 655 N.E.2d 1370, concluded that it

lacked subject-matter jurisdiction to bear NCR's appeal.

Consequently, lhc court reasoned that a writ of manda-
mus was the proper mechanism to challenge the Indus-

trial Commission's ruling.

In Bishop, supra, the Truinbull County Court of Ap-
peals considered an appeal factually similar to the pre-
sent case. The appellee in Bishop suffered a work-related
accident in January 1987 and received workers' compen-
sation for an injury to his left knee. Appellant Thomas
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Steel subsequently asked the Industrial Commission in
1992 to terminate the appellee's benefits because of a
non-work-related intervening and more severe December
1987 injury to the appellee's knee. The htdustrial Com-
mission ultimately rejected Thomas Stecl's request, [k8]
concludiug tltat the corporation failed to demonstrate that
Bishop's "recogttized disability was worsened or aggra-
vated by the undisputed fall of December 2, 1987."

Thereafter, Thomas Steel sought to appeal the Industrial
Cotwnission's ruling bto the common pleas cotul pursu-
ant to R.C. 4123.512. Tlie trial court dismissed Thomas
Steel's appeal, however, finding that it lacked subject
matterjurisdiction over the appeal because tlie lndustrial
Commission's order pertained to the extent of Bishop's
injury rather than his rigltt to participate in the compen-
sation fund. Thotnas Steel appealed that ruting to the
Trumbull Codnty Court of Appeals, which affirmed the
trial court's dismissal.

Finding the trial court's ruling proper, the appellate

court relied upon the syllabus of Felry, supro, which

states tLat "once ttte right of participation for a specific
condition is determined by the Industrial Comrnission,
no subsequent rulings, except a nding that terminates the
right to participate, are appealable (to the conunan pleas -
court]." Relying upon this lattguage and Medve v. Tho-

mas Steel Strip Corp. (June 18, 1993), 1993 Ohio App.

LEXIS 3083, Trumbull App. No. 92-T-4791, uttreported
', an eadier Trumbull ['91 County Court of Appeals case

construing Felry, the Bishop court reasoned:

I In Medve, the Trumbull County Court of Ap-

peals cited Fefry, supra, and concluded: "In the
present case, appellec was already receiving
worker's compensation. Appellant sought to ter-
minate appellce's temporary total disability based
on two subsequcpl falls. The commission specifi-

cally found that the two falls in 1990 did not con-

stitute separate intervening incidents, and did not
worsen appellee's condition. Since the commis-
sion's order did not tertninate appellee's right to
participate and went to the extent of his disability,

there was nojurisdiction to appeal."

°* In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
March 20, 1989, and October 18, 1991. Appellant subse-
quently moved the coinmission to reconsider whetlter
appellee should remain eligible for temporary total bene-
ftts as a result of the alleged intervening incident occur-
ring an December 2, 1987. As in [110] Meabe, the
commission determined that appellee's non-work-related
fall did not worsen or aggravate his previously recog-
nized disability, and therefore appellee remained cligible
for temporary total disability benefits.
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We conclude tltat the commission's order of August
2, 1993, involved the extent of appellee's disability.
Since the commission's order did not terminate appellee's
right to participate, the trial court did not en in grnnting
appellee's motion to dismiss for lack of subject matter
jurisdiction."

101 Ohio App. 3d ar 526.

Significantly, however, the Bi.chop court also ac-
knowledged the existence of other appellate decisions
construing Fefly, supra, more broadly than the Eleventh
District did in Bishop. The Bishop court then reasoned
that "this is an issue for the Supreme Court of Ohio to
re.solvc."

In its brief to this court, NCR relies upon these other
rulings to support its argument that its motion and the
Industrial Commission's ruling concemed a "right to par-
ticipate" issue rather than an "extent of disability" ques-
tion. In particular, NCR cites Flora v. Cincinnati Mila-
cron, Inc. (1993), 88 Ohio App. 3d 306, 623 N.B.2d
1279, Moore v. Trimble (Dec. 21, 1993), [*ll] 1993
Ohio App. LEXIS 6204, Franklin App. No. 93APE08-
1084, unreported, and Jones v. Massillon Bd. of Edn.
(June 13, 1994), 1994 Ohio App. LEXLS 2891, Stark
App. No. 94 CA0018, unreported.

In Flora, srrpra, the claimant sustained a back injury
while working for Cincinnati Milacron in 1988. 7-he
claimant received workers' compensation for his injury.
Thereafter, the claimant sought to reactivatc his claim in
1989 afler injuring his back while mowing his lawn. At
eaclt level of adtninistrative review, the Industrial Com-
mission rejected the claitnant's application for reactiva-
tion, finding that the second 'utjury was "more than a
tnere aggravation" of the work-related injury. The claun-
ant then filed an appeal witlt the common pleas court,

and Chtcinnati Milacron filed a motion to dismiss or,
alternatively, a motion for summary judgment. The trial

court ultimately granted Cincinnati Milacron's surnmary
judgment motion.

The Clermont County Court of Appeals then re-
versed the common pleas court, stating:

"In the case at bar, we find that the conunission's de-
cision reached the right of appellant to participate in the
warkers' compensation systent. The commission found
that appellant's September 1989 injury was caused by an
intervening, non-work-related ["12] accident that was
tnore than a tnere aggravation of his prior condition. As
such, the commission made a factual determination that
appellant did not sustain the disability as a result of Lhe
work-related accideat. Such a finding goes to appellant's
right to participate itt the system and it is therefore ap-
pealable to Ihe common pleas court pursuant to R.C.
4123.519 See Felty, supra, 65 Ohio St. 3d at 739. 602

A-34



1997 Ohio App. LEXIS 485,"

N.E.2d at 1145, citutg Keels v, Chnpln & Chapin, Inc.
(1966), 5 Ohio Sr. 2d 112, 34 Ohio Op. 2d 249, 214
N.6.2d 428.

88 Ohio App. 3d at 309.

In Moore, supra, the Industrial Cammission allowed
the claimant's workers' compensation claim for a work-
related injury on March 23, [990. Thereafter, on August
1, 1990, the employer-appellaut filed a motion to terrni-
nate the claimant's participation in the workers' coinpen-
sation fund. 7'lte employer based its motion upon alleged
evidence that the employee had conunitted fraud. Spe-
cifically, the nlotion alleged that the employee utjtued
ltimself while lifting a tnotorcycle at home rather than at
work.

At each level of administrative review, the Industrial
Cornmission rejected the employer's motion to terminate

the claimant's participation [•13] in the fund. As a re-
sult, the employer filed an appeal in the conunon pleas
court and, ultimately, in the Franklin County Court of

Appeals. Finding an appeal to the common pleas court
proper, the appellate court cited Afrares v. Lorain (1992).

63 Ohio St. 3d 22, 584 N.E.2d 1175, Srafe ea rel. Evans

v. Indus. Conenr. (1992) 64 Ohio Sr. 3d 236, 594 N.&2d

609 and Felty, supra, for the proposition that "one can
only appeal to the court of comtnoti pleas if the decision
of the Indttstrial Commission, or its staff hearing offi-
cers, is one that fmalizes the allowance or disallowance

of the employee's claim." Furthermore, the Moore court

quoted language in Afrates stating that "the only deci-

sions reviewable [in the common pleas court] are those
decisions involving a claimant's right to participate or to

continue to participate in the fund." Moore, supra, quot-

ing Afrates, supra, at 26.

Ctuiously, the Moore court then quoted the follow-

ing language from Felty, which Ihe trial court relied upon
in the present case: "Once the right of participation for a
specitic condition is determined by the Industrial Coin-
mission, no subsequent rulings, except a ruling that ter-
minates the right to [*14] participate, are appealable
[into the couunon pleas court] pursuant to R.C.
4123.519." Moore, supra, quoting Felty, .cupra, at para-

graph two of the syllabus.

In Moore, as in the present case, the lndustrial
Commission's ruling did not terminate the claimant's
right to participate. Without explaining why the Forego-
ing rule expressed in the syllabus of Felry did not pre-
clude the employer's appeal, however, the Moore court

then deterniined that:

"this action clearly involves the employee's right to
continue to participate, insofar as the appellant-etnployer
was attempting to terminate the employee's right to par-
ticipate, based upon thc alleged haud of the employee-
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claimant. Thus, appellant-employer's appeal to the cottrt
of comnton pleas fell witlwt tlle ptuview of 2C.
4123.519 and the court of cotnmon pleas therefore had
jurisdictiou to hear the appellant-employer's appeal."

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an employer's attempt to termi-
nate a claimant's participation ur the workers' compensa-
lion fund due to fraud. Specifically, the employer had
alleged before tlle Industrial Cotmnission that it pos-
sessed evidence ["15] establishing that tlie ctaimant's
ptuported work-related injury actually resulted ftom a
non-work-related sports accident. At each level of ad-
ministrative review, the Industrial Comtnission rejected
the employer's attempt to terminate the claimant's par-
ticipation in the workers' compensation fimd. 'I'he com-
nton pleas court sttbsequently determined that it lacked
snbjed matterjurisdiction to hear the employer's appeal.

Reversing the trial court's judgment, the Stark

County Conrt of Appeals first cited Afrates, supra, and

Felfy, supra, and noted tlrat "the Ohio Supretne Court
has clefinitively held that an Industrial Corrunission's

decision involving a claimant's right to contutue to par-
licipate in the State [nsurance Fund is appealable to the
Comnion Pleas Court pursaant to R.C. section

4123.5/9." The court then reasoned that "setting aside
setnantics, it is clear Gom the facts of this case that the
etnptoyer sought to discontinue claimant's right to par-

ticipate in the State [nsurance Fuud. As such, the Indus-
Irial Cotnmission's decision irtvolving the claimant's right
to continue to participate in the fun<I is appealable under

R.C. secrion 4123.519." Significantly, thc Jones ['16]

court also failed to address or distinguish the language in
Felty's syllabus stating that only lndusuial Commission

rulings terminating a claimant's right to participate in the
workers' compensation fund are appealable to the com-

mon pleas court.

In our view, the confusion about whether an em-
ployer may appeal in the common pleas court from an
administrative denial of its request to terminate an cnt-
ployee's workers' compensation claint stems from seem-
ingly conflicting language in Felry, supra. As we ex-
p[ained above, paragraph two of Felry's syllabus states:
"Once the right of participation for a specific condition is
determined by the industrial Commission, no subsequent
rulings, cxcept a ruling that terminates the right to par-
ticipate, are appealable pursuant to R.C. 4123.519." This
language unambigttously snppotts Thotnas' argutnent
that the commission's refus•al to terminnte her participa-
tion in the workers' cotnpensation system must be ap-
pealed through tnandamus rather than an appeal to the
common pleas court. Clearly, the commission's ruling
did not terminatc her right lo participate.
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NCR, however, relies upon the following language

from Felty, supra, [' 17] at 239: "A decision by the

commission determines the cmployee's right to partici-
pate if it fmalizes the allowance or disallowance of an
etnployee's 'claitn.' The only action by the commission

that is appealable under N.C. 4123.519 is this essential

decision to grant, to deny, or to terminate the employee's
participation or continued participation in the system."

NCR then contends Ihe htdusnnal Contmission's refusal
lo tenninate Thomas' participation necessatily gratued

her continued participarion. Pursuant to Felty, NCR

claims, the commission's decision to grant participation
or contittued participation is appealahle to the common

plcas court.

Althottgh we fmd NCR's argument well-reasoned,
we also recognize that the syllabus of an Ohio Supreme

Court opinion states the law in Ohio. State v. Boggs

(1993), 89 Ohio App. 3d 206, 211, 624 NE.2d 204.
(I-IN3] "The syllabus of a Supreme Court opinion states
the controlling point or points of law decided 'ut and nec-
essarily arising from the facts of the specific case before
the Court for adjudication." Collins u. Sivackhatner

(1991), 75 Ohio App. 3d 831, 834, 600 N.E.2d 1079,

quoting Sup.Ct.Rep.Ops.R. I(B). Farthetmore, "matter
outside the syllabus is not regarded as [418] a decision."
Williams v. Ward (1969). 18 Ohio App. 2d 37, 39, 246

N.E.2d 780, at foomote one, quoting Haas v. State

(1921), 103 Ohio 5't. 1, 132 N.E. 158.

As botb the trial courl and the Eleventtt District

Court oF Appcals in Bishop recognized, the syllabus of

Felty, supra, unambiguously states that once a claimant
is granled the right to participate in the workers' compen-
sation, no subsequent Industrial Commission ruling, ex-
cept a ruling terminating that right, may be appealed to
the common pleas court. In the present case, the Indus-

trial Commission refused to terminate Thomas' continued
participation. Accordingly, pursuant to the syllabus of

F'elry, supra, the commission's ruling was not appealable

to the court of common pleas.

In opposition to this conclusion, NCR raises an
equal protection argument, contenting that the trial
courl's ruling deprives it of equal access to the courts and
the tight to a juty trial. NCR complains that if the trial
court had ruled against Thontas and terminated her par-
ticipation, she would have enjoyed the ability to appeal
to the contnion pleas couit. Such an appeal includes de
novo review and a right to a jury trial. Conversely, NCR
contends that [*19] forcing it to ptvsue a mandamus
action sirnply because the trial court ruled in favor of
Thotnas deprives it of the right to a jury trial on the same
issue. Furthermore, NCR argucs that the standard of re-
view in a mandamus action makes it much less likely
that an appeal will succeed.
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The Bishop coun rejected a similar argument, Itow-
ever, stating.

"Appellattt's constitutional argumcnt is without
merit. One goal of the workers' compensation system is
that it operate largely outside the courts. Felty, 65 Ohio

St. 3d ar 238, 602 N.E.2d at 1144-1145. To this end, the
General Assembly has restricted the right of litigants to
appeal decisions of the commission to thuse decisions
involvtng an employee's right to participation nt the sys-
tem.

[}iN4] "Once such a right is determined 'no subse-
quent rulings, except a nrling that terminates the rrght to
parricipate, are appealable pursuant to R.C. [4123.512].'
(Emphasis added.) Felty at 240, 602 N.E.2d at 1146.
There is a rational basis for such a distinction--the or-
derly and efficient operation of the systein.

"As the Felty court observed:

"' "** Because the workers' compensation system
was designed to give employees an exclusive (*20]
statutory rentedy for work-related injuries, 'a litigant has
no inherent right of appeal in this area *' ".' Cadle v.
Gen. hlators Corp. [1976], 45 Ohio St. 2d 28, 33, 74
Ohio Op. 2d 50, 52, 340 N.E.2d 403, 406. Therefore, a
party's right to appeal workers' compensation decisions
to tlte courts is conferred solely by statute.' Felty at 237,
601 N. E.2d at 1)44."

We find the Bishop coun's constitutional analysis
persuasive and equally applicable to NCR's claims. Ac-

cordingly, we overrule NCR's assignment of error in case
nutnber CA-15873 and affimr ttte trial court's decision
grnnting Thomas' motion to dismiss.

In her sole assignment of error in case number CA-
15898, fhomas contends the trial court erred by refusing
to award her attomey's fees. The trial court's April 9,

1996, decision and order construed R.C. 4123.512(F) as
allowing a claimant to recover attomey's fees after re-
ceiving a favorable judgment only if the Industrial
Corntnission or the administrator appealed to the com-

mon pleas court. In the present case, the employer, NCR,
appealed frorn the Industrial Commission's ruling. Con-
sequently, the trial court found attomey's fees improper.

Thomas argues, and NCR agrees, [*21] however,
that the trial court misread [] M5] R C 4123.512(F),
which providcs as follows:

"'I'he cost of any legal proceedings authorized by
this section, including an attomey's fee to the cla'unant's
attorney to be fixed by the trial judge, based upon the
effort expended, in the event the claimant's right to par-
ticipale in Ihe fund is established upon the final determi-
nation of an appeal, shall be taced against the etnployer
or the contmission if the cotnmission or the admittistrator
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rather tltan thc employer contested the rigltt of thc claim-
ant to participate in the fund. The attomey's fee shall oot
exceed twenty-five hundred dollars."

R.C. 4123.512(F) (Eniphasis added.).

NCR concedes that the trial cottn misquoted ftC.
4123.512(F) in its decision and order. We agrec. The
foregoing passage clearly allows the trial court to tax
attorney's tees against the cmployer.

The trial cotut also fonnd attomey's fees intproper
for a second reason, however. Tn particular, the trial court
concluded that because it dismissed NCR's action, Tlto-
mas' right to cotttinue to participate in tlte fund was not
established upon its finaf determination of the appeal.

Thomas argues that the trial court erred (*22] in
reachLng this conclusion, and, once again, NCR agrces.
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In light of the Ohio Supreme Cotut's ml'utg in Hospitality
Mo1or Inns v. Gillespie (1981), 66 Ohio St. 2d 206, 427
N.E.2d 134, we also conclude lhat the trial court erred by
failing to award Thomas attorney's fees. In Hospitality
Motor Innc, the court determined that the "legat proceed-
ings" contemplated by R.C. 4123.51.9 inow
4123.512(F)] is the appeal itself. Once such an appeal is
perfected, the common pleas court may award attorney's
fees to the claim:utt even though the employet's appeal
sttbsequently is dismissed for lack of jurisdiction. Id.
Accordhigly, we sustain Thomas' assigmnent of error in
case number CA-15898, reverse the trial court's judg-
ment, and remand this cause for an evidentiaty hearing to
detennine the proper amotmt of attomey's fees to be
taxed against NCR.

WOLFF, J., and G RADY, J., concur.
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NOTICE OF APPEAL

'fhe Defendant-Appellant, Adntinistrator of the Bureau of Workers' Compensation

(Administrator) gives notice of her discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule II, Section l(A)(3) and Rule III, Section 1, from a decision of the Hamilton County

Court of Appeals, First Appellate District, journalized in Case No. C-070223, decided on August

22, 2008. Date-staniped copies of the First District's Judgment Entry and Decision are attached

as Exhibits I and 2, respectively, to Appellant's Memorandum in Support of Juris(liction.

For thc reasotis set forth in the accompanying Memoranduni in Support of Jurisdiction, this

case is one of pttblic and great general interest. In addition, the First District Court of Appeals

has granted a niotion to certify a conflict regarding the issue in this appeal, and notice of the

cettification has been filed by the Adtninistrator.

Respectfully submitted,

NANCYIj OG
Attorney eneral'o

St4JAM1N,WZE# ^ 083089)
Solicitor General

* Coun.sel ofRecord
EL1SE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attorney General
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I certify that a copy of the foregoing Defendmit Administrator's Notice of Appeal

was served by U.S. mail this t^^day of October, 2008 upon the following counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Diokey & Bellman
813 Broadway, First Floor
Cinciimati, OI-I 45202

David J. Lainpe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincilmati, OH 45202
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EXHIBIT 3

IN'I'HE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO^

HAMILTON COUNTY, OHIO

DIAZONIA BENTON,

Plaintiff-Appellee,

vs.

FiAMII.TON COUNTY EDUCATIONAL
SERVICE CENTER,

Defenda nt• Appellan t,

and

ADMINISTRATOR, OHIO BUREAU
O!; WORKERS' COMPENSATION,

Defendant-Appellee.

APPEAL NO, C-o7o223
TRIAL NO.A-o6og684

JUDGMENT ENTRY.

This cause was heard upon the appeal, the record, the briefs, and argurnents.

The judgment of the trial court is reversed and cause remanded for the reasons set

forth in the Decision filed this date.

Further, the court holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App. R. 2.4.

The court further orders that i) a copy af this Judgment with a copy of the Declsion

attached constitutes the mandate, and 2) the mandate be sent to the trial court for execution

underApp. R. 27.

To The Clerk;

Enter upon the JourpJ#l3fe Court on August 22,2008 per Order of the Court,

uy:



EXHIBIT 4

IN THE COURT OF APPEALS

FIRST APPELLATE DISTRIC'I' OF OHIO

HAMILTON COTTN'1`Y, O1fIIO

DIAZONIA BENTON,

Plaintiff-Appeilee,

vs.

HAMILTON COUNTY EDUCATIONAL
SGRVLCE CENfER,

Defendant-Appel iant,

and

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPF,NSAITON,

Defendant-Appellee.

APPEALNO. C-070223
TRIAL NO. A-o6o9684

DBCISION.

PRESENTED TO THE CLERK
OF COURTS FOR FILING

AUG 2 2 2008

COURT OF APPEALS

Civil Appeai From: Hamilton County Court of Common Pleas

Judgment Appeaied From Is: Reversed and Cause Remanded

Date of Judgment Entryon Appeal: Auguat 22, 2008

Cregory W. Bellman, Sr., and W'ebey, Dickey, & Bellman, for Plaintiff-Appellee,

DavtdLampe and Bnnis Roberts &FYscker, L.P.A., for Defendant-Appellant,

Marc Dann, Attorney General of Ohio, and James Carroll, Assistant Attorney
General, for Defendant-Appellee.

Please note: This case has been removed from the accelerated calendar.
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$UNDEnnv.NN, Judge.

(¶l) Defendant-appellant Hamilton County p.ducatfonal Service Center

("I3CISC") appeals from the trial court's entry dismissing (ts administrative appeal

pursuant to R.C. 4i23,5t2 for lack of subject-matter jurlsdiction.

{¶2} HGESC:s appeal to the common pleas court stemmed from injuries

plaintiff-appellee Diazonia Benton sustained on March 19, 2003, in a motor vebide

aacident. On Aebruary 18, 2005, Benton filed an application for workera'

compensation benefits in wbioh she claimed that her injuries had occurred in the

scope of her employment with HCESC, On Match 9, zoog, Benton's workers'

compensation clalm was aIlowed for neck sprain, lumbar sprain, and a contusion to

her left elbow, HCESC received the order, but did not appeal the allowance of

Benton's claim.

{13) On April 27, 2005, Benton 6led a C-86 motion reque,cting that her

workers' cotnpensation claim be amended to allow the additional conditiens of

radiculopathy and a herniated disc at Lr,,•Sr. HCESC elected to have Benton undergo

an independent medical examination by Dr. Roger Meyer, who determined that

Benton's other conditions were causally related to her original Industrial injury. As a

result, both a district hearing ofAcer ("I7H0") and a staff hearing officer ("SHO")

allowed Benton's workers' compensation claim for these additional condldons.

{¶4} HCESC. did not appeal the SHO's aBowance of these additional

conditions. Instead, on February 3, 2oo6, it filed a C-86 motion requesting that the

Industrial Commission exercise continuing jurisdiction over IIenton's claim under

R.C. 4123.52 and make a finding that Benton had committed fraud by filing a claim

2
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for workers' compensation benefits for lnjuriee ihat had not occurred in the course or

scope of her employment with HCESC. HCESC sought an order from the Industrial

Commission terminating Bentoti s right to continued participation in the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfully paid to Benton.

{15} A DIfO denied HCP.SC's motion. A SHO affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented lier aceount of tlie March 2003

aceident. The Industrial Commission declined to hear HCRSC's appeal. HCESC then

filed a timely not9ce of appeal with ihe common pleas court pursuant to R.C.

4123.5u(A)• Benton filed a complaint as statutorily required, She then moved to

dismiss HCGSC's appeal on the basis that the trial court lacked subject-matter

jurisdiction. The trial court granted Benton's motion to dismiss. This appeal

followed.

(¶G) In its sole assignment of error, HCP.SC argues the trial court erred in

dismissing its appeal from the Industrial Commission for lack of aubject-matter

jurisdiction.

{¶7} R.C.4tz3.gx2{A) provides that a"claimaint" may appeal an order

of the industrial commission made under division (E) of section 4123.511 of the

Revised Code in an injury or oc.cupational disease case, other than a decision as to

the extent of disability to the court of oommon pleas of the county in which the injury

was inflicted The Ohio Supreme Court has Interpreted R.C. 4123.512 narrowly

to allow claimants and employers to appeal only those lndustrial Cominission orders

that involve a claimant's right to participate or to continue to participate in the

3
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workers' compensation fund,' The supreme court has fiuther held that the only

right-to-participate question that is subjoct to judicial review is "whather an

employee's injury, disease, or death occurred in the course of andarising out of his or

Irer employtnent " Determinatlans as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas court and must be challenged in

an action for mandamus,3

(18) IICFSC contends that the trial court had jurisdiction to entertain its

appeal under R.C, 4123.512, because it had alleged that Benton had committed fraud

and had directly sought the termination of her right to continue participat3ng in the

workers' compensation fund. Benton and the Administrator argue, on the other

hand, that the Industrfal Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside the jurisdiction of the common pleas court.

(N9) Although this court has not specifically addressed this issue, we

recognize that there is a split of authority among appellate districts regarding

whether an en ployer's allegation of fraud is appealable under R.C. 4123.512.

HCESC relies on cases from the Fifth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

L White v. Conrad, roa ohio 8t.3d tag, 2004-013i0-2346, 8o7 N.E,2d 327, at 110-13, citing Fetty v,
AT&T Teehnotogtes, Inc, (1992), 6g Ohio St.3d 231,239,602 N.E.ed r141; ace, also, LQ W9W1 P.
Robert Lee Brown, Inc, (Mar. 20,1998), iat Dlsl. Nos. G97mo9 and C-97oi82,
= State ex rel. Uposchak v. Indus. Gbmnt., 9o Ohio St.3d 276, 279, 2000,Ohlo-73, 737 N,E.2d
519; Feity, supra, nt paragraph two of the syllabus; Afratas v, Lorain (1992), 63 Ohio St,3d 22,
584 N.E,2d 1175, peragreph one of the syllabua; State ex ref. IsUans v. Indus. Comm., 64 Ohio
St,3d 236, t992'Ohio"8, 594 14.E.2d 6o9,
s Td.; 9fiomos V. (bttrad (1gg8), 81 Ohio Stgd 475, 477, 692 N,E.2d zo5; Felty, sapra, at
paragraph two of the syllabus.

4
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the reasoning In a Second Appellate District case and an Eleventh Appellate District

case, which hold that they are not.

(I1p) In Jones v, Massfilon I3& of Edn., the Fifth Appellate District held

that the court of common pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claimant's right to participate due to fraud

in establishing the claim.4 In that case, the employer had certified an employee's

claim for a knee injury. Five months later, however, the employer moved to disallow

the claim on the basis of newly discovered evidence that the omployee's knee injury

had not ooeurred within the course end scope of his employment, but was actually

the result of a nonoccupational, reoreational, sports Injury that he had sustained two

years carlier. The Fifth Appellale District held that because the employer's motian

had sought to discontinue the employee's °right to participate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claini.

{911} In Moore v, 7)imble, the Tenth Appellate District held that the

common pleas court had jurisdiction to entertain an employer's appeal froin the

denial of its G86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had been injured at home, lifting a

motorcycle, and not at the workplace.5 T'he court held that because the employer

had attempted to terminate the employees tight to participate based upon the

ernployee's alleged fraud, the court had jurisdiction to entertain the employer's

appealunder R.C.412g,519.

A(Jnn 13, i994),Sth Dist. No. 94CAaor8.
s(Dec. zi, 1993), loth Dist. No, 93AF6o8-1084.

5
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{¶12} In TAoinas v. Conrad, the Second Appellate District rejected an

employer's argument that the trial court had erred in dismisstng its appeal under

R,C. 4123.512 because it concamed "whether [an employee] had a right'to continue

participating in the workers' compensation system in Ifght of'intervening' dog attack

injuries she [had] sustained."6 In concluding that the employer's motion and the

Industrial Commission's ruling were not appealable because they had Involved the

extent of the employee's disability, the court analyzed and criticized the holdings of

the Fifth and Tenth Appellate Districts in Jones and Moore, The Second Appellate

District then certifled the case to the Ohio Supreme Court for review,

{¶13} Although the Ohio Supreme Court ultimately aftirmed the Second

Appellate District's deeision in Thomas v. Conrad, it rejected the court's analysis of

Jones and Moore.7 The supreme court held that the employer in Tiwmas, unlike the

employers in Jones and Moore, had not raised the issue of fraud or questioned

Thomas's original claim for bene8ts,4 Rather, the employer's motion had "involved

[an intervening] dog attack and its effeet on Thomas's allowed conditions•."9 Thus,

the einployer had only raised a question as to the extent ofThomas's disability.-O

(1q14) The supreme court went on to state that its opinion did "not change

the reasoning of the courts of appeal in Moore u. 7'rimble and In Jones u. Massillon

Board of Sducatton" because the "employers in Moore and Jones [had] questioned

the claimant's right to continue to participate in the fund, alleging fraud with regard

s(Feb. 14, t997), ¢nd Disi. Nos, 15873 and 15898.
, 81 Ohio St.3d 475, 692 N.B.zd 2o5,
B ld. at 478'479•
o Id.
1^ Td.

6
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to the facts surrounding the respective clairrtaitts' initial claims. and "[had]

challenged each claimant's right to participate and tried to terminate that right,""

(¶15l In Brown v. Thomas rlsphalt Paving Co.;' the Eleventh Appellate

District held, in a two-to-one deeisien, that the comnron pleas court lacked subject-

matter jurisdiction under R.C. 4i23.5n to entertain an employers appeal on

allegations of fiaud. The trial conrt had relied on language in TAomas v. Conrad to

permit an employer's appeal and a subsequent trial on the issue of the employee's

fraud. A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jones was merely dicta and was thus not

binding on it. The majority then relied on a case it had earlier decided, Harper v.

Administrator, Bureau of Workers' Compensation,1a to eoncluda that the common

pleas court lacked jurisdiction.

{116} After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the employers made a factually similar

argument to the one that HCESC makes here, that the claimant wag not injured

within the course and scope of his employment. Furthermore, the Harper decision,

upon which the Eleventh Appellate District relied in the Brown case, is factually

distinguishable in that the employer in Harper had argued that the employee had

committed fraud by failing to disclose an extant shoulder condition.

(117) While we recognize that the supreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

uId.
° uth Dist, No, 2000-P-0098, e001-Ohto-892o.
^ (Dec.17,1993), rrth Dist. No. 99-T-4863-

7
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supports the couclusion that HCESC's motion for fraud directly questioned whether

Benton's injury had occurred In the course of and had arison out of her'employment

with HCESC. As the Ohio Supreme Court stated in State ex. ret. Liposchak v.

lndus. Comm., "whether an employee's injury, disease, or deatb ocettrred in the

course of and arising out of his or her employment" is a right to-participato issue

that is appealable to the corntnon pleas court.14

{118} Because HCESC's motion In this caso related directly to Benton's right

to continue participating in the workers' compensation fund for tho injuries sha had

sustained in the March ig, zoo3, automobile accident, it was ptoper for IICESC to

have appealed the Industrial Commission's decision to the trial court under R.C.

4123•512. We, therefore, reverse the jadgment of the trial court and rentand this case

for further proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.

IllrLDnDRANDT, Y..j., and CUNN7N67{itM, J., concur.

Please Note:

The court has recarded its awn entry on the date of the release of this decision.

I Liposchak, suprai at 279; see, also, Felty, supra, at paragraph two of the syUabus; qfrates,
supra, at paragraph one of the syllubus; State ex rel Evans, supra, at paragraph one of tha
syllabus; sue, atso, State ex rel. Forestv. Anchor Hockiny Cbnsurner Glass, ioth Dist. No. 03Ap-
190, zoo3•ohlo-6o77, at 16 (statlng that "(i]n an appeal pursuant to R,C, 4r23gt2, tha Issues to
be addressed by the trial court would be those relating to the preseace of a medical eouditlon and
whether or not It was a work-related injury").
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EXHIBIT 5

COURT OF COMMON PLEAS
IIAIVIIL,TON COUNTY, OIUO

.HANIILTON COUNTY EDUCATIONAL Case No. A0609684
SERVICE CI;NTER

Defendant-Appellant, Judge Robert C..Winkler

ENTRY GRANTING
PLAINTIFF'S MOTION TO

DAIZONIA BENTON, etal. . . DISMISS

Plaintiff-Appellee.

This matter came before the Court for hearing on Plaintiff-Appellee, Daizonia

Benton's, Motion to Dismiss. The Court has reviewed said motion and response thereto

and being fully apprised in the premises hereby GRANTS same.

IT IS SO ORDERED.

Originei COPY^^ ^g^edforflingg.
g

e
` ^' Wrnkla,^

Judge Robert C. Winkler

Authority:.
Schultz v. Ohio Eureau of Workers' Compensarion, 148 Ohio App.3d 310, (2002).
Felty v. AT&T Technologies, Inc., 65 Ohio St3d 234, (1992).

Copies to:

Gregory W. Beilman, Esq.
813 Broadway, First Floor
Cincinnati, Ohio 45202

David Lampe, Esq.
'121 West Nirith Street
Cincinnati, Ohio 45202

James Carroll, Esq.
Assistant Attorney General
441 Vine Street, 1600 Carew Tower
Cincinnati, Ohio 45202
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EXHIBIT 6
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1 of 1 DOCUMENT

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2009 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights reserved.

*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE T'HROUGH FFBRUARY 18, 2009 ***

*** ANNO"I'ATIONS CURRENT THROUGH JANUARY 1, 2009 ***
** * OPINIONS OF A'I'TORNEY GENERAL CURRENT THROUGH JANUARY 1, 2009 ***

TITLE 41. LABOR AND INDUSTRY
CI{APTER 4123. WORKERS' COMPENSATION

JURISDIC'fION OF COMMISSION

Go to the Ohio Code Archive Directory

ORC Ann. 4123.512 (2009)

§ 4123.512. 'Appeal to court of comnton pleas; costs; fees

(A) The claimant or the employer may appeal an order of the industrial commission n ade under division (E) of sec-

tion 4123.511 [4123.51.1] of the Revised Code in any injury or occupational disease case, other than a decision as to the
extent of disability to the court of commott pleas of the county in which the injury was inflicted or in which the contract
of employnient was inade if the injury occurred outside the state, or in which the contract of employment was made if
the exposure occurred outside the state. If no common pleas court has jurisdiction for the purposes of an appeal by the
use of the jurisdictional requirements described in this division, the appellant may use the venue provisions in the Rules
of Civil Procedure to vestjurisdiction in a court. If the claim is for an occupational disease the appeal shall be to the
court of conunon pleas of the county in which the exposure which caused the disease occurred. Like appeal may be
taken from an order of a staff hearing officer inade under division (D) of section 4123.511 [4123.51.1] of the Revised

Cbde from which the commission has refused to hear an appeal. The appellant shall file the notice of appeal with a court
of common pleas within sixty days after the date of the receipt of the order appealed from or the date of receipt of the
order of the commission refusing to hear an appeal of a staff hearutg officer's decision under division (D) of section

4123.511 [4123.51.1] of the Revised Code. The filing of the notice of the appeal with the cottrt is the only act required

to perfect the appeal.

If an action has been commenced in a court of a county other than a court of a county having jtirisdiction over the
action, the court, upon notice by any party or upon its own motion, shall transfer the action to a couit of a county having

jurisdiction.

Notwithstanding anything to the contrary in this section, if the commission determines under section 4123.522

[4123.52.2] of the Revised Code that an employee, employer, or their respective representatives have not received writ-
ten notice of an order or decision which is appealable to a court under this section and which grants relief pursuant to
section 4123.522 [4123.52.2] of the Revised Code, the party granted the relief has sixty days froth receipt of the order

under section 4123.522 [4123.52.2] of the Revised Code to file a notice of appeal under this section.

(B) The notice of appeal shall state the names of the claimant and the employer, the number of the claim, tt e date
of the order appealed from, and the fact that the appellant appeals therefrom.

The adininistrator of workers' compensation, the claimant, and the employer shall be parties to the appeal and the
court, upon the application of the connnission, shall make the commission a party. The party filing the appeal shall
serve a copy of the notice of appeal on the administrator at the central office of the bureau of workers' compensation in
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Columbus. The administrator shall notify the employer that if the etnployer fails to become an active party to the appeal,
then the administrator may act on behalf of the employer and the resules of the appeal could have an adverse effect upon
the etnployer's premiunt rates.

(C) The attorney general or one or more of the attorney general's assistants or special counsel designated by the at-
torney general shall represent the administrator and the commission. In the event the attorney general or the attorney
genera!'s designated assistants or special cottnsel are absent, the adn inistrator or the connnission shall select one or
more of the attorneys in the employ of the administrator or the commission as the adininistrator's attorney or the com-
tnission's attorney in the appeal. Any attorney so employed shall continue the representation during the entire period of
the appeal and in all liearings thereof except where the continued representation becomes itnpractical.

(D) Upon reccipt of notice of appeal the clerk of courts shall provide notice to all parties who are appellees and to
the connnission.

The claitnant shall, within thirty days after the filing of the notice of appeal, file a petition containing a statement of
facts in ordinary and concise language sltowing a cause of action to participate or to continue to participate in the fund
and setting forth the basis for the jurisdiction of the court over the action. Further pleadings shall be had in accordance
with the Rules of Civil Procedure, provided that service of summons on such petition sttall not be required and provided
that the claimant tnay not dismiss the complaint without the employer's consent if the employer is the party that filed the
notice of appeal to court ptusuant to this section. The clerk of the court shall, ttpon receipt thereof, transniit by certified
niail a copy thereof to each party named in the notice of appeal ottter than the claimant. Any party inay file with the
clerk prior to the ti-ial of the action a deposition of any physician taken in accordance with the provisions of the Revised
Code, which dcposition may be read in the trial of the action even thouglt the plrysician is a resident of or subject to
service in the county in which the trial is had. The bureau of workers' compensation shall pay the cost of the steno-
graphic deposition filed in court and of copies of the stenographic deposition for each party from the surplus fund and
charge the costs thereof against the unsuccessful party if the claimant's right to participate or continue to participate is
finally sustained or established in the appeal. In the event the deposition is taken and filed, the physician whose deposi-
tion is taken is not required to respond to any subpoena issued in the trial of the action. 'rhe court, or the juty under the
instructions of the court, if ajury is dentanded, shall deterniine the right of the claimant to participate or to continue to
participate in the fund upon the evidence adduced at the hearing of the action.

(E) The court shall certify its decision to the commission and the certificate shall be entered in the records of the
court. Appeals from thcjudgment are governed by the law applicable to tlte appeal of civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the claimant's attor-
ney to be fixed by the trial judge, based upon the effort expended, in the event the claimant's right to participate or to
continue to participate in the fund is established upon the final determination of an appeat, shall be taxed against the
employer or the coinmission if the commission or the administrator rather than the employer contested the right of the
claintant to participate in the fund. The attorney's fee shall not exceed forty-two hundred dollars.

(G) If the finding of the cotut or the verdict of the jury is in favor of the claimant's right to participate in the lund,
the commission and Che administrator shall thereafter proceed in the matter of the claini as if the judgment were the de-
cision of the commission, subject to the power of modification provided by sectiota 4123.52 of the Revised Code.

(H) An appeal fi'oni an order issued under division (E) of.section 4123.511 [4123.51.1] ofthe Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made shall not stay the
payment of cotnpensation or medical benefits under the award, or payment for subsequent periods of total disability or
medical benefits during the pendency of the appeal. If, in a final administrative orjudicial action, it is detertnined that
payments of compensation or benefits, or both, made to or on behalf of a claimant should not have been made, the
amount thereof shall be charged to the surplus fund under division (A) of section 4123.34 of the Revised Code. In the
event the employer is a state risk, the amount shall not be charged to the employer's experience, and the adtninistrator
shall adjust the employer's account accordingly. In the event the employer is a self-insuring etnployer, the self-insuring
employer shall deduct the amount from the paid compensation the self-insuring employer reports to the administrator

under division (L) of sectioii 4123.35 of the Revised Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an employee or
an employee's dependents by filing an application with the bureau of workers' compensation not more than one hundred
eighty days and not less than ninety days before the 6rst day of the employer's next six-month coverage period. If the
self-insuring employer timely files the application, the application is effective on the first day of the employer's next
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six-month coverage period, provided that the ad ninistrator shall compute the employer's assessment for tt e surplus
fi nd due with respect to tt e period during which that application was filed without regard to the filing of the applica-
tion. On and after the effective date of the employer's election, the self-insuring employer shall pay directly to an em-
ployee or to an employee's dependents compensation and benefits under this section regardless of the date of the injuiy
or occupational disease, and the employer shall receive no money or credits froin the surplus ftttd on account of those
payments and shall not be required to pay any amounts into the surplus fund on account of this section. The election
made under this division is irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of conunon pleas or
the court of appeals shall be preferred over all other civil actions except election causes, irrespective of position on the
calendar.

This section applies to all decisions of the conunission or the administrator on November 2, 1959, and all claims
frted thereafter are governed by sections 4123.511 [4123.51.1] and 4123.512 [4123.51.2] o]'the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this section is govertted by
former sections 4123.514 [4123.51.4], 4123.515 [4123.51.5], 4123.516 [4123.51.6], and 4123.519 [4123.51.9] and
sectron 4123.522 [4123.52.2] of the Revised Code.
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