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INTRODUCTION

Appellee Sisk and Associates, Inc. (“Appellee” or “Sisk”) is laboring under the
misperception that the trial court below somehow had the discretionary authotity to tewrite Ohio
Civil Rule 3(A). Appellee’s argument is meritless. No extension of the one yezﬁ service
deadline required under Civil Rule 3(A) can be gmntéd by a trial court ! Moreover, Appellee
cannot cure its failure of service upon Appellants limothy J Grendell (“Grendell”) and The
Committee to Elcct-Tim{)thy Grendell (the “Commiitee™) after that one year service petiod
expited ? Ohio Civil Rule 3(A) specifically teads:

A.civil action is commenced by filing a compfaint with the court, if

service is obtained within one year from such filing upon a named
defendant. ... (emphasis added)

Under Civil Rule 3(A), the one year service I'equircfnent is mandatory®  There is no
language in-Ciﬂril Rule 3(A) that permits a trial court to extend that one year mandatory service
requirement, as there is in other Civil Rules where a }‘udge' can grant exceptions to the Rule for
“good reason”™ or “cxcusable neglect™”  Absent any such express grant of discretionary
authority in Civil Rule 3(A) to allow an exceplion to the one year service mandate, the trial court
below had no authority to extend Civil Rule 3(A) in this casc as it attempted to do in its March 1,
2007 Decision and Entry on Status Confercnce (Exhibit A-3 to Appellee’s Metit Brief) lhe
lower court’s attempt 10 extend the time for Appelice’s compliance with Civil Rule 3(A} directly
conflicts with Civil Rule 3(A) and constitutes an abuse of discretion .

As the recoid clearly demonstrates, Appellee failed to comply with Civil Rule 3{(A), not

once, but TWICE. The first time, Appellee followed the Ohio Civil Rules and, as admitted by

' Civ. R. HAY; Saundess v. Choi (1984), 12 Ohio St 3d 247, 250, 466 N E. 2d 889, 892.
21d Civ R 3{A); Saunders v Choi (1984), 12 Chio St. 3d 247, 250,466 N E 2d 889, 892
31d Civ R. 3(A); Saunders v. Choi (1984), 12 Ohio St 3d 247,250,466 N E 2d 889, 892
18eceg, Civ R 37(C)

3Seceg, Civ R. 60(B).

§ Fetterolf v Hoffman-LaRoche, Inc (11" Dist. 1994), 104 Ohio App 3d 272, 277
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Appellee at page 1 of its Merit Biief, voluntarily dismissed its unserved Complaint pursuant to
Ohio Civil Rule 41(A)(1)/ |

Appe‘lls;.e refiled its Complaint on Octobcx_ 19, 2005°% Unbelicvably, Appellee again
failed to perfect service of Summons and Complaint on Appellants Grendell and the Committee
within one year of that refiling.” Appellee did not seek ordinary service on Appellants until
December 3, 2007. (1iial Docket Document pages 102, 103).

Contrary to Appellee’s erroneous assertion, Appetlants Gréndell and the Commitiee
never refused service or acted in bad faith in this matter. As demonstrated by Trial Docket
Document No. 20, “service failed” on Appellants. In fact, Senator Gx'endell was present in his
Statehoﬁse office within the Franklin County Common Pleas Court’s jurisdiction throughout the
two one-year periods during which Appellee failed to perfect service on him as required by Civil
Rule 3(A). Appellec only attempted service one time per Complamt filed. (See, eg.: T rial
Docket Document No. 65, and pages 102, 103).

Having faced the same failure to serve problem under Civil Rule 3(A) a second time,
Appellee could not voluntarily dismiss its Complaint again under Civil Rule 41(A)(1) without
prejudice attaching.'” 1o avoid this self-made problem, Appellee asked the trial court to extend
the one-year sex’vicé mandate in Civil Rule 3(A) and the lower court improperly atternpted to do
so. That action is clear etror because Civil Rule 3(A) does not give the lower court the
discretionary authority to extend or forgive the one-year service requitement

Therefore, as discussed in Appellants” Merit Brief, Appellee’s failure to perfect service in

the refiled case results in the preclusion of any further action by Appellee in this action. To hold

7 See Appellee’s Merit Brief at page 1.

® Franklin County Common Pleas Decision (September 13, 2007), copy attached at Appendix page 14 of
Appellant’s Merit Brief.

"1d
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otherwise would be contrary to the Ohio Civil Rules and woul(i be prejudicial to good order and
judicial efficiency in Ohio courts. Under Appellee’s misguided atgument, a plaintiff can fail to
comply with Civil Rule 3(A) on multiple occasions with impunity. Indeed, Appellee even
proffers the ridiculous argument that the one-year service mandate in Civil Rule 3(A) is
somehow superseded by the longer statut;e of limitations governing conbact actions. This
argument lacks any merit. While a contiact action can be brought at any time within the
applicable statute of limitations, once that action is filed, the plaintiff must perfect éervice on the
named defendant within one year of filing In this case, Appellee has inexcusably failed to
comply with Civil Rulé 3(A) - - TWICE.

| In this case, Appelice had ample time to serve Appellants.l_l Proper service of summons
was a jurisdictional prerequisite * No extension of the one-year service period could be granted
by the trial court.® Appellee could not curc its unjustified failure to serve the refiled Complaint

* Under these ciicumstances, dismissing Appellee’s case with prejudice is

within one year
consistent with the provisions and spirit of the Ohio Civil Rules, '> and would certainly “effect
just results by eliminating delay, unnecessary expense and all other impediments to the
expeditious administration of justice. '

For these reasons, the decision of the appellate court below to dismiss Appellee’s

untimely served refiled action without prejudice should be reversed and this action should be

dismissed with prejudice

" Over two years.
"2Squnders v Choi (1984), 12 Ohio St 3d 247, 250, 466 N E 2d 889, 892
13
id
“ Matthew v Doe (1996) 12% Dist,, 116 Ohio App. 3d 61
'S Fetterolf v Hoffman-La Roche, Inc (11" Dist 1994), 104 Ohio App. 3d 272,277
' Bell v Midwestern Educational Services, Inc (Montgomery Ct. 1993), 89 Ohio App. 3d 193, 2002-03
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CORRECTIONS TO APPELLEE’S STATEMENT OF
THE CASE AND THE FACTS

Appellants Grendell and The Committee did not “refuse” certified mail service, as
| incorrectly asserted by Appellee at page 1 of its Merit Brief 1 Apﬁel]ee simply failed to serve
Appellants within one year of filing its Complaint and again afier refiling lthat once voluntarily
dismissed the Complaint.

Appellee filed its initial Complaint on September 23, 2004  Appellee failed to serve
Summons and the Complainl on Appellants Grendell and the Commiltee within one year and
thén dismissed the Complaint."® On Oclober 19, 2005, Appellee re-filed its second action for
breacﬁ of contract (the "Re-Filed Complaint”) and requested that the Clerk’s office serve
Grendell and the Committee by persoﬁal service through a foreign sheriff’s office and serve John
Doe by cerlified mail. Appellee made no further attempts to serve the Re-Filed Complaint on
Appellants 19

On January 10, 2006, the Committee and Grendell moved to quash service of process to
preclude Appellee fiom asserting that service on John Ralph®” constituted seivice on the
Committee or Grendell. On January 10, 2006, Grendell, Ralph, and John Doe - without
conceding they had been properly setved-also moved to dismiss the Re-Filed Complaint for
failing to state a claim upo.n which relief could be granted. On February 3, 2006, Appellee filed
and sent to Appellants' counsel a virtually identical Amended Complaint (the "Amended

Complaint™) on the mistaken belief that service of the Amended Complaint under Civil Rule 5

" Appellce cites to “Record Document™ . 33 as support for his assertion that document is a brief’” Trial Docket
Document No 20 evidences that “service failed” on Appellants, )

"8 Franklin County Common Pleas Decision {September 13, 2007), copy attached at Appendix page t4 of
Appellant’s Merit Brief

194

® i Ralph is not a party to this appeal



was a substitute for 'actual service of process under Civil Rule 4. Grendell, the Committee, and
John Doe (colléctiveiy, the "Appellants”), then moved to strike the Amended Complaint on the
basis that the service of the Amended Corﬁplaint under Civil Rule 5 isnota substitute for service
of process under Civil Rule 4
Appellee waited until March 26, 2007, to make its first tecjucsf for service of the
Amended Complaint.?' This request, however, came mote than a year after Appellee filed the
Amended Compiaint and eighteen months after Appellee filed the Re-Filed Complaint, well
beyond the time permitted to accomplish service under Civil Rule 3(A). On April 26, 2007, the
Committee, Grendell and John Doe (collectively, the “Appellants”) filed a Motion to Dismiss
Appellee’s Re-Filed and Amended Complaints for lack of personal jurisdiction because of
'Appeilee's failure to accomplish service Within_the one-year deadline imposed by Civil Rule
3(A) and because of Appellee's failure to prosecute its action diligently. Appellants requested
that the dis:missal- be "with prejudice” because Appellee's untimely request for service was.
equivalent to Appellce’s second voluntary dismissal, and becanse Appellee's untimely failure to
prosecute was inexcusable.
After the time for service under Civil Rule 3(A) expired, Appellee mbved for an
exiension of time to comply \;vith the service requircment under Ci-vil Rule 3(A) On Febroary
27, 200?, the irial cowrt erroncously granted Appellee such additional time in dirgct

22 C

contravention of Civil Rule 3(A). ounsel for Appellants was nog required to 1aise any further

issue with Appellee’s failure to perfect service on Appellants because Appellants had already

2t Appellee requested service by ordinary mail, which was inapptopriate because Appellee had not attempted
certified mail service first, a prerequisite for ordinary mail service under Civ R 4 6 (C).
2! See Appendix A-3 aitached to Appellee’s Merit Brief




raised the failure to properly serve issue in its pending motions Moreover, neither Appellants
nor Appelleés can authotize the trial court o violate Civil Rule 3(A) *

Appellee’s plesumption as to what Judge Crawford did or did not do on page 2 of
Appellee’s Merit Brief is total conjecture and is not supported by any evidence in the record 2
The Appellee’s reference to “(Id.)” in support of Appellee’s rank conjecture about Judge
Crawford is misleading and disingenuous. The Affidavit referenced by that “Id.” citation does
not even mention Judge Cxa,wf-ord..25

As admitted by Appellee in its Merit Biief, the undisputed fact remains: Appellee failed

to serve Appellants Grendell and the Committee with the refiled Complaint o1 its amended
Refiled Complaint within one year as required by Civil Rule 3¢A).

The trial court granted Appellants’ Motion to Dismiss, but incoriectly dismissed
Appellee’s claims without prejudice, etroneously relying upon the-Supremc Court's decision in
Olynyk v Scoles 26 The Court of Appeals erroneously affirmed

LAW AND ARGUMENT

The parties do not dispule that the trial coust’s dismissal of Appellee’s claims was
warranted in this case. The only issue before the Court is whether that dismissal should have
been with prejudice instead of withour prejudice. 1t is undisputed that Appellee voluntarily
dismissed its first Complaint, failed to serve its Re-Filed Complaint within the time requited by
Civ R 3, and requested that the Clerk issue service after the one-year deadline had passed
Appellee wants three opportunities 1o file its cause of action against Appellants when the Ohio

Civil Rules only provide Appeliee with two. Under the holding in Shafer v Sunsports Co., Inc

2 Saunders v Choi, supra.

* There is no evidence in the record as to Judge Crawford’s motivations However, the record clearly demonstrates
that Appellee did nothing to assure that seivice of Appeliants would be perfected within one year.

% See Appendix A-1/A-2 attached to Appellee’s Merit Brief

26114 Ohio St 3d 56



7 Appellee’s request for service of' the Amended Complaint constituted its second (and last)
voluntary dismissal, invoking 1es judicata. For the reasons stated in Appellants® Metrit Brief and
below, the courts below should have {ollowed Shafer and held that Appellee’s claims are subjéct
to res judicata and should have been dismissed with prejudice.

While a dismissal for failing to establish personal jurisdiction under Civ. R 12(B)(2) is
usually Without prejudice, the dismissal here should have been with prefudice because Appellee
cannot cure its failure to obtain service within one yeat of filing its Re-Filed Complaint and
Amended Complaint as required by Civ. R 3(A). Under Civ. R 3{A), “a civil action is
commenced by filing a complaint with the cowt, if service is obtained within one year from
which such filing upon a named defendant * * #7381t is well established that “nc; extension of
time can be granted after the one-year limitations period for commencement of an action as
requited by Civ. R 3(A) has run "

A, Ohio Civil Rule 3(A) requires service of Appellee’s Refiled Complaint within
one year of its filing.

Ohio Civil Rule 3(A) clearly mandateé that a complaint must be served within one year
from its filing. Civil Rule 3(A) provides for no exceptions to the 'c.)n.e year service mandate and
since Appellee “failed to obtain service of process within the time period allotted in Civ. R 3(A),
under the procedural devices governing service of process set forth in Civ. R. 3 el seq,
[Appellee’s| action must fai} 3% As this Court held in Séunders v, Choi*":

Armong other things, the puipose of Civ. R. 3(A) is designed to
promote the prompt and orderly resolution of litigation, as well as
eliminating the unneccessary clogging of court dockets caused by
undue delay The rule puts litigants on notice that a reasonable
time will be afforded in order to obtain service of process ovor

27 (10™ Dist. Nos. 06 AP-370, 06AP-4841), 2006-Ohic-6002 f14-15

*# Civ. R HA) (Emphasis added)

® Fetterolf v Hoffman-LaRoche, Inc. (1995), 104 Ohio App. 3d 272, 277.

j‘]’ Saunders v Choi (1984), 12 Ohio St 3d 247,250, 466 N E. 2d 889, 892,
Id. :




defendants. Such a tule goes to the essence of civil procedure and
is not, in our view, a mere technicalily designed to deny parties
their day in Court,

As in the instant matter, a plaintiff is the master of his or her cause
of action. ‘The failure of the plaintiff to comply with rules
promulgated under ouwr uniform modes of procedure should not
compel this court to carve out a limited exeeption in order to grant
such a litigant another opportunity to do that which he failed to do
in the fitst place :

These wotds by this Honorable Court are equally true in Appellee Sisk’s case herein. In
fact, in the instant action, Appellee also is seeking a limited exception to Civil Role 3(A) for an
opportunity to do that which Appellee Sisk has voluntaiily failed to do twice - - perfect service
on Appellants within one year.

As the Eleventh Appellate District correctly ruled “no extension can be granted after the
one-year limitations pertod for commencement of an action as required by Civ R 3(A) has
yun*?  That Appellate Court bascd that 1uling on this Court’s decision in Saunders and the
principle that the mandatory exclusive specific statutory ﬁzovision embodied in Civil Rule 3(A)
prevailed over the permissive general rule in Civil Rule 6(B) 3 Citing Saunders, the Appellate
Court correctly noted that “the very purpose of Civ. R. 3(A), to speed up the dockets of courts,
would be thwarted by such an extension w3

Morcover, Appellee Sisk (1) had ample fime and opportunity to serve Appellants
Grendell and the Commitiee™, (2) proffered no justifiable excuse for failing to serve Appellants

while Senator Grendell was present in Columbus,*® and (3) had no 1ight to cure its failure to
g

perfect timely service within one year as required under Civil Rule 3(A).Y Appellee has failed

32 Fetterolf, 104 Ohio App 3d at 277

i3 ld .

34 ld

2 1d at278

3% piccuito v. Lucas County Board of Commissioners (Lucas Cty., 1990), 69 Ohio App 3d 788, 799.

- ¥ Bellv Midwestern Educational Services, Inc (Monigomery Cty. 1993), 89 Ohio App 3d 192, 2002-2003
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to demonstrate that Appellants Grendell and the Committee caused Appellee £o fail to serve
Appellants by mail or personal service within the mandatory one-year petiod.

Under these citcumstances, the stiiking of Appellee’s Complaint, Refiled Complaint and
Amended Complaint for failure of tirﬁcly selv—ice of process does not violate the spirit of the
Civil Rules Appellee had plenty of notice that service was ineffective and yet Appellee failed to
correct insufficient service for more than sixteen months. Appellee Sisk was the “master” of “his
cause of aciion;’ Appellee Sisk’s failure to comply with Civil Rule 3(A) should not compel this
Court to carve out a non-existing exception “to do that which he failed to do in the first [and
38

second] place.

B. Appellants’ Filing of a Leave to Plead I}id Not buhmit Appellants to Personal
Jurisdiction of the Trial Conrt,

Contrary to Appellee’s misguided view, the Leave to Plead filed by Appcllants’ rcounsel
did not subject Appellants io the jurisdiction of the tiial court. In Maryhew v Yova, * this Court
definitively held that the filing of a leave to plead or otherwise move Is not a sufficient
appearance in an action o as to submit a party to the jurisdiction of the courl or obviate the
requirement under Civil Rule 3(A) for sewi_ce of the summons and complaint pursuant to the
methods set forth in Civ. R 4.1 through 46% Service also was not achieved by sending a
courtesy copy of the Complaint to the defendant’s attome_y.?'”

In Appellee Sisk’s case, neither Appellant’s filing of & Leave to Plead {Exhibit A-3 to
Appellee’s Merit Brief), nor Appellees sending a copy of'its Amended Complaint to Appellants’
attorney satisfied Appellee’s duty to serve the Summons and refiled Complaint on Appellants

Grendel]l and the Committee pursnant to Civil Rule 3(A).

3 Saunders v Choi, supra _

%11 Chio St. 3d 154, 464 N.I:_2d 538
14, at 156-57, 464 N E. 2d at 540-41
EH 1_(.1_




When determining whether a court obtains jurisdiction over a defendant by virtue of
appearance, a court only needs o establish whether the defendant waived jurisdictional defenses.
The type of appearance, whether special o1 general, is no longer dispositive of the issue. In
Maryhew, the Supreme Coutt of Ohio concluded that analysis of multiple Civil Rules was
required in order to make such a determination. As in Maryhew, this Court must 1eview
Appellants’ actions in light of Civ. R 12.

Significant to the issue herein, Appellanis filed a motion for an extension of time to move
or plead, which this Court granted on January 9, 2006. On January 10, 2006, Appellants filed a
motion to dismiss for failure to state claim under Civ. R. 12(B)}6) and a motion to quash
Appcllee points out that, upon receiving an extension to move or plead, Appellants set forth
substantive fajlures instcad of procedural fai]uzeé as reason for dismissal However, it is well
established that, once an affirmative defense for insufficient service of process is 1aised, a
defendant does not submit to jurisdiction by actively participaling in the case.”

In teaching a determination in Maryhew, the Supreme Court of Ohio expressly relied
upon numerous federal cases interpreting Fed. R Civ. P 12 and concluded that requests for
extensions to move ot otherwise plead do not constilute a waiver of service of process or a
submission to jurisdiction Additionally, the Tenth District Court of Appeals held m Blount v
Schindler Elevator Corporation,  that defendants raised insufficient service of process in their
answer and, therefore, continued to have a valid defense despite participating in pre-trial
litigation e

In the above-cited cases, the courts specifically noted that the defendants therein raised

theil affirmative defenses prior to participating in pre-trial litigation Here, on the same day that

2 First Bank of Marjetta v. Cline (1984), 12 Ghio St 3d 317,466 N E 2d 567.

“ (April 24, 2003), Franklin App. No. 02AP-688, 2003-Ohio-2053 at p. 27.

“ First Bank of Marietta v Cline (1984), 12 Ohio St 3d 317, 466 NE 2d 567; Bell v Midwestern Educational
Serv., Inc. (1993) 89 Ohio App. 3d 193, 624 N.E. 2d 196
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they filed their Civ. R. 12 (B}(6) motion, Appellants, the Committee and Grendell, filed a motion
to quash service pursuant to Civ. R. 4.2(A) In this case, the trial court cortectly found that
Appellants did not voluntarily submit to the jurisdiction of this Court or waive setvice of
process

C. Appellee’s Request for Service was the Equivalent of a Voluntary Dismissal
and Refiling of Appellee’s Already Once Voluntarily Dismissed Complaint.

Appellee, as well as the lower courts, erroneously fail to recognize that Appelles’s
Request for Service of the Refiled Complaint more than one year after it was filed is the
equivalent of a voluntary dismissal and third refilling of Appellee’s already two time voluntarily
dismissed action against Appellants Grendel and the Commitiee.

The purpose of Civil- Rules 3(A) and 41 are to hinder the growth of pending cases on
crowded dockets, to prevent the misuse of the civil process to harass defendants, and to promote
the prompt and ordetly resolution of litigation.45 As this Cowrt held in Saunders, Appellee is the
“master of his cause of action.”*

Under Civﬂ Rule 41, a plaintiff cannot file, voluntatily dismiss and refile a complaint
without facing “with prejudice”™ consequences Wh&]’l/ the plaintifi’ fails to prosecute a refiled
action in a timely manner.”’ Should the Plaintiff seck to dismiss the refiled case, such dismissal
is with prejudice. The same 1esult must apply to Appellee Sisk’s dilatory conduct. Othmwise,
Civil Rule 3(A) is méaning]ess in refiled, once voluntary dismissed cases.

Under Ohio law, Appellee’s instruction to the clerk of court to effect service of the

untimely served Refiled Complaint and Amended Complaint was the equivalent of “refiling” the

Complaint/Amended Complaint **

¥ Saunders v. Choi, supia.
45 Id

T Civ R.4L(A).

-~ %2007, 114 Ohio St 3d 56
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Just as Appellee Sisk was required to dismiss his first Complaint undet Civil Rule 41(A)
because he failed to make service of that Complaint within one year as required by Civil Rule
3(A), Appellee ﬁould have to dismiss its refiled but unserved second Complaint before Appellee
could restart the one vear service clock by refiling, yet a third action. To'hold otherwise would
allow Appellee to have its second and third actions pending at the same time. That resull is
contiary to the purpose 0f' and language in the Ohio Civil Rules. Moreover, under Appellee’s
erroneous theory, a plaintiff can file multiple complaints without disposing o1 dismissing
pending complaints of record  This also is contrary to the Ohio Civil Rules.

D. The Court of Appeals Misapplied Controlling Awthority From This Court

and Ignored its Own Precedent In Ruling that Appellee’s Claims Should Be
Dismissed Without Prejudice When the Claims Should Have Been Dismissed
With Prejudice. .

The Tenth District Court of Appeals held that Appellec's request for service of its Refiled
and Amended Complaint over one year after the service deadline imposed by Civil Rule 3(A)
had expired did not equate to a "potice” dismissal pursuant to Civil Rule 41{/—\)(1)(::1)_49 This
ruling is directly contrary to this Coutt's decision in Goolsby v Anderson Concrete Corp , where
this Court held that when service has not been obtained within a year of the filing of a complaint,
"an instruction to the clerk to attempt service on the complaint will be the equivalent to a refiling
of the Complaint *

The Tenth District Court of Appeals’ ruling is also dircctly contrary to its own decision in
Shafer v Sunsporis Surf Co, Inc?!, where the Cowrt of Appeals determined that the previous

voluntary dismissal of the plaintiff’s claims prevented the plaintiff from dismissing and refiling

its Complaint undet the Goolshy exception because "a second voluntary dismissal (necessary in

8 ok & dssociates v The Committee to Elect Timothy Grendell, 10ih Dist. No. 07AP-1002, 2008-Ohie-2342, at

[/
20 Goolsby v. Anderson Concrete Corp {1991}, 61 Ohio st. 3d 349, at syllabus
SUshafer v Sunsparts Surf Co  Ine (10th Dist No 06AP-484), 2006-Ohia-6002, f14-15
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otdet to refile) would have resulted in an adjudication upon the merits of his claims under Civil
Rule 41(A)." The Cowt of Appeals then affirmed the tiial court’s decision to dismiss the case
with prejudice because the plaintiff could not have dismissed and re-filed its Complaint to obtain

an additional year in which to perfect service

The same “with prejudice” action is warranted
in this appeal. |

In dismissing Appellee’s claims without prejudice, the trial cowt and appellate court
erroneously relied upon Ofynyk v Scoles®® and Thomas v. Freeman >, neither one of which is
relevant here. In Olynvk, this Court held that the “double-dismissal” rule did not apply to bar a
plaintiff from refilling her action where the first dismissal was by court order under Civ. R.
41(A)2), and not by a voluntary dismissal under Civ. R. 41(A)(1)(a) %3 This Court reasoned that
a dismissal by the court under Civ.R 41(A)(2) was nat the same as a voluntary dismissal By the
plaintiff under Civ. R 41(AX1) (a).

Here, in Sisk’s case, on the other l;and, Appellee’s first dismissal was a voluniary
dismissal under Civ. R 41(A), and Appellee’s request that the clerk serve the Amended
Complaint after expiration of the one-year time bar on the second refiled action, constituted a
sccond voluntary dismissal under Civ. R 41(A) This case is, therefore, readily distinguishable
from Glynyk.

Thomas v. Freeman’® also is inapplicable to this case. In Thomas, this Court held that its
dismissal of appeliec’s claims under Civ. R 12 (B)(2) motion had to be a dismissal pursuant to
Civ R, 41(]3)(4), which is a dismissal otherwise than on the metits. This Court, in Thomas,

never addressed the issuc of lack of service under Civ. R. 3(A) and the effect that a previous

21d. at 15,

33 (2007), | 14 Ohio 5t. 3d 56.

1 (1997), 79 Chio St. 3d 221

55 Ofynyk, 114 Ohio 8t. 3d at 64.
36 (1997}, 79 Ohio St 3d 221



voluntary dismissal by the plaintiff would have on Civ. R. 12(B) motion to di.smiss when the
plaintiff could not dismiss and re-file its action In fact, Civ. R 3(A) was not at issue in Thomas
because the trial court dismissed both.of'_the plaintiff’s complaints for failure to prosecute when
‘the plaintiff failed to obtain service after only six to seven months, and did not even allow the
plaintiff an entire yeat’s time o obtain service as permitted under Civ. R. 3(A).%

Here, in Sisk’s case, Appeliants moved for the case to be dismissed uﬁder Civ. R.
12(B)(2) becausc Appellee failed to obtain service of the corﬁpla_ints under Civ. R 3(A) and not
- for a failure to serve within six months unrier Rule 4(E). The decision in Thomas, therefdre, does
not preclude a ruling that Appellee’s claims should be dismissed in this case with prejudice
pursuant to the operation of Civ R 41(A) and the holding in Shafer.

Y.  The Lower Courts’ Dismissal of Appellee’s cluims against Appellants should
have been with prejudice because Appellee has not diligently prosecuted in
this casc.

A dismissal with pzcjudice also is wartanted in this case because Appellee Sisk has been
dilatory in attempting to obtain service and has not prosecuted this case with due diligence. In
fact, over two-and-a-half years, Appellee has attemptéd to serve Appellants only once for each
complaint filed (Trial Docket No. 65 and pages 102, 103)

Appellee should not be permitted to continue filing complaint after complaint merely to
prolong this case and politically harass Senator Grendell. Appellee has had ample opportunity to
scrve Appellants, but has chosen to let the case languish, waste judicial resources, and disregard
the trial court’s rules on timing of service. This is precisely the type of conduct that justifies a

dismissal with prejudice-undel Civ R 41(B)°* In this case, two-and-a-half years and three

7 1d,

58 See, e 8., Graham v Audio Clinic et al (3™ Dist. No 5-04-35), 2005-Ohio-1088, 133 (holding that dismissal with
prejudice proper where plaintiff proceeded in 2 dilatory fashion after voluntarily dismissing and re-filing action);
Carter v City of Lorain (9th Dist No. 04CA008537), 2005-Ohio-2564, 11 {helding that dismissal with prejudice -
warranted where plaintiff “took no action in [the] case during the year and a half during which it was pending™)
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‘complaints presented Appellee with sufficient opportunity to prosecute ils causc of action.
Therefore, the lower courts ented in not dismissing Appellee’s untimely prosecuted claims with
prejudice.

F. Civil Rule 4.6(B) Does Not Extend the One Year Service Requirement in
Civil Rale 3(A).

Contiary to Appellee’s argument on 'pagés 5 and 6 of its Merit Biief, Civil Rule 4.6 (B)
does not extend tﬁe one year service of summons 1equirement under Civil Rule 3(A). As
previously discussed, “no extension can be granted afier the one-year limitations period for
commencement of an acrtion as required by Civ. R. 3(A) has run.™ Moteover, thé mandatory
provision in Civil Rule 3(A} prevails over any permissive general civil rule provision.(‘o As the
Eleventh Appellate District, citing this Cowt’s opinion in Saunders, cortectly noted: “lhe very

»6l The same iy true with

purpose of Civ. R. 3(A) would be thwarted by such an extension.
respect to Civil Rule 4.6(B). Therefore, Appellee’s argument that Civil Rule 4.6(B) allows the

trial court to extend the one year service mandate in Civil Rule 3(A) is wilhout legal merit &

CONCLUSION

The primary puwpose of the Ohio Civil Rules is to provide Tor the ordetly resolution of
litigation The purposes of Civil Rule 3{A) are “to speed up the dockets of courts”™ and *to
hinder the growth of pending cases on crowded courts <63
Undexr Civil Rule 41, Plaintiffs, such as Appellee Sisk, are provided “two bites at the

apple ” Appellee Sisk, who sat on his hands twice, wants a. third bite of the litigation apple.

Since Plaintiffs, such as Appellee Sisk, arc “masters” of their causes of action, they bear the

9 Fetteroff, 104 Ohio App 3d at 277

0 1d

*1d

42 Id

 Sgunders v Choi, supra, Fetterolf v. Hoffman-LaRochke, Inc , supra.
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burden of prosecuting their cases in a timely manner. When plaintiffs, like Sisk, fail to do so,
striking their complaints with prejudice is consistent with the Ohio Civil Rules:

The Tenth Appellate Cowt’s failuie to dismiss Appellee’s second untimely served Re-
filed Complaint and Amended Complaint (re-filed after Appeliee’s previously voluntarily
dismissed this claim) is fundamentally m'ongl in its inconsistent reasoning and dangmdus to the
purpose of the Ohio Civil Rules that lawsuils be prosecﬁted in a timely manner and in
accordance with the Ohio Civil Rules. Appellee Sisk has no one to blame in this case but
himself Appellee Sisk voluntarily dismissed his first filing because he failed to perfect service
within one year, Appellee re-filed his action, but yet again failed to make service on Appellants
within eighteen months of that refiling. Appellee effectively filed two “notice” dismissals in this
case because Appellee cannot comply with Ohio Civil Rule 3(A) with respect to his second re-
filed and amended actions Appcllcc failed to comply with the Civil Rules in this casc and,
therefore, the untimely, Refiled Complaint and Amended Complaint, not only should have been
dismissed, they should have been dismissed with prejudice.

The Tenth District Cowrt of Appeals eired by affirming the trial cowrt's dismissal cf
Appellee's claims without prejudice instead of with prejudice. Both this Court's Mg decision
and the Tenth Distiict's awn Shafer decision recognize that a request for service of a complaint
after the expiration of the one-year limitations period in Civil Rule 3(A) is the cquivalent ol a
double voluntary dismissal Because Appellee effectively filed two "voluntary” dismissals in this
case, the lenth District should have recognized Appellee's second dismissal as a final
adjudication Its failure to do so is inconsistent with the long-standing dactrine of precedents and
the ruling of this Court.

Recognizing that a failure to obtain service of a previously voluntarily dismissed, re-filed

action within one yea: warrants dismissal with prejudice is consistent with this Cowrt’s ruling in
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Olynvk v. Scoles . In Olmvk, this Cowt focused on the fact that a Civil Rule 41(A)(1){a)

dismissal “is totally within a plaintifl’s control,” whereas, the other types of Civil Rule 41(A)
dismissals required the cooperation of the other. party or court approval. Just as with respect to a
Civil Rule 41{A)(1)(a) voluntary dismissal,_Appellee’s inexplicable failure to serve the Aménded
Complaint on Appeilant’s WasA “totally within a plaintiff’s [Appellee’s] control” since Appellee
totally controlled service and could have perfected service within one year, Appellee should not
be allowed to ignore Civil Rule 3(A) or rendet that Civil Rule a nullity by avoiding Civil Rule 41
(A)(l)(aj.. Consistent w1th Olynyk, Appellee’s failure to comply with the Civil Rules within
Appellee’s control should result in a dismissal with prejudice. |

The decisions of the lower courts to dismiss this action without prejudice should be
reversed and judgment should be entered for Appellants in this case dismissing Appellees action
with prejudice Such ruling 1s consistent with the Chio Civil Rules To hold otherwise would
render Civil Rule 3(A) a cqmpletc nullity and give plaintiffs a license to ignore the one year
seivice requirement in that civil tule. Thatl one fyear requirement is a specific mandate and
cannot be amended or extended by tiial courts. Allowing Appellee and other plaintiffs to violate
Civil Rule 3{A) will not facilitate judicial economy and will adversely affect the alieady busy
docketing schedule of Ghio courts.

For these reasons, the decision of the cowrts below should be reversed and modified to

reflect that Appellee’s case has been dismissed with prejudice.

Respectfully submitted,

] et

Timothy ] Grendell(0005827)
Grendell & Simon, Co. L.LPA
6640 Hartis Road

Broadview Heights, Ohio 44147
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BULKINGHAM, DOOLITTLE & BURROUGHS, LLP
1375 East Ninth Street, Suite 1700

Cleveland, Ohio 44114

Tel: (216) 621-5300/Fax: (216) 621-5440
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Attorney for Appellants
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