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INTRODUCTION

Appellee Sisk and Associates, Inc. ("Appellee" or "Sisk") is laboring undet the

misperception that the trial court below somehow had the discietionary authotity to iewrite Ohio

Civil Rule 3(A).. Appellee's argument is metitless. No extension of' the one year service

deadline required under• Civil Rule 3(A) can be gianted by a ttial court.1 Moreover, Appellee

cannot cure its failure of service upon Appellants Timothy J Grendell ("Grendell") and The

Committee to Elect Timothy Gtendell (the "Committee") after that one year service petiod

expired? Ohio Civil Rule 3(A) specifically reads:

A civil action is commenced by filing a complaint with the court, if'
sexvice is obtained within one year from such filin u^on a named
defendant........ (emphasis added)

tJnder Civil Rule 3(A), the one year service requirement is mandatory.3 iliere is no

language in Civil Rule 3(A) that permits a ttial court to extend that one year mandatosy service

requirement, as there is in othet Civil Rules where a judge can giant exceptions to the Rule fbr

"good reason"A or "excusable neglect".,5 Absent any such express giant of discretionaiy

authority in Civil Rule 3(A) to allow an exception to the one year service mandate, the trial court

below had no authority to extend Civil Rule 3(A) in this case as it attempted to do in its March 1,

2007 Decision and Entry on Status Confetcnce (Exhibit A-3 to Appellee's Ivlerit Brief) lhc

lower court's attempt to extend the time for Appellee's compliance with Civil Rule 3(A) directl,y

conflicts with Civil Rule 3(A) and constitutes an abuse of discretion 6

As the record clearly demonstrates, Appellee failed to comply with Civil Rule 3(A), not

once, but TWICE. The first time, Appellee followed the Ohio Civil Rules and, as adrnitted by

' Civ. R. 3(A); Saunders v. C.hoi (1984), 12 Ohio St 3d 247, 250, 466 N.E.2d 889, 892.
2 Id Civ R 3(A); Saunders v Chor (1984), 12 Ohio St 3d 247, 250, 466 N E 2d 889, 892

' Id Civ R. 3(A); Saundei s v. Choi (1984), 12 Ohio St 3d 247, 250, 466 N E 2d 889, 892

"Seeeg,Civ R.37(C)
5 See e g., Civ R. 60(B).
6 Felterolf v Hoffinan-Z.aRoche, Inc (11V' Dist. 1994), 104 Ohio App 3d 272, 277
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Appellee at page 1 of'its Merit Brief; voluntarily dismissed its tmserved Complaint pursuant to

Ohio Civil Rule 41(A)(1).'

Appellee refiled its Complaint on October 19, 2005 3 Unbelievably, Appellee aga_in

failed to perfect service of Summons and Complaint on Appellants Gtendel.l and the Committee

within one year of that refiling.9 Appellee did not seek ordinaty service on Appellants until

December 3, 2007, , (Irial Docket Document pages 102, 103).

Contrary to Appellee's exroneous assettion, Appellants Grendell and the Committee

never xefused service or acted in bad faith in this mattex.. As demonstrated by Irial Docket

Document No. 20, "setvice failed" on Appellants.. In fact, Senator Grendell was present in his

Statehouse office within the Franklin County Common Pleas Court's jutisdiction throughout the

two one-year periods duting which Appellee failed to perfect setvice on him as required by Civil

Rule 3(A).. Appellee only attempted service one time per Complaint 171led. (See, e.g..: Irial

Docket Document No. 65, and pages 102, 103).

Having faced the same failure to serve problem under Civil Rule 3(A) a second time,

Appellee could not voluntarily dismiss its Complaint again under Civil Rule 41(A)(1) without

prejudice attaching..10 Io avoid this self macle problem, Appellee asked the trial coutt to extend

the one-year sesvice mattdate in Civil Rule 3(A) and the lower court inlproperl,y attempted to do

so, That action is clear euor because Civil Rule 3(A) does not give the lower court the

diseretionary authority to extend or forgive the one-year service requirement

Tlierefore, as discussed in Appellants' Merit 13rief, Appellee's failuie to perfect service in

the refiled case results in the preclusion of any further action by Appellee in this action. To hold

' See Appellee's Merit Brief at page 1.
Franklin County Common Pleas Decision (September 13, 2007), copy attached at Appendix page 14 of

Appellant's Merit Brief.
Id

° Civ R 41(A)
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othciwise would be contraty to the Ohio Civil Rules and would be prejudicial to good order and

judicial efficiency in Ohio couxts.. Undei Appellee's misguided argutnent, a plaintiff can fail to

coinply with Civil Rule 3(A) on multiple occasions with impunity Indecd, Appellee even

proffers the ridiculous atgument that the one-year service mandate in Civil Rule 3(A) is

somehow superseded by the longer statute of limitations govetning. contract actions. This

atgument lacks any metit., While a contract action can be biought at any time within the

applicable statute of'limitations, once that action is filed, the plaintiff'must petfect service on the

named defendant within one ,veai- of filing In this case, Appellee has inexcusably failed to

comply with Civil Rule 3(A) - - TWICE..

In this case, Appcllce had ample time to setve Appellants.[] Ptoper service of summons

was a jutisdictional perequisite 12 No extension of the one-year setvicc period could be granted

by the trial cotm.13 Appellee could not cure its unjustified failure to serve the refiled Complaint.

within one year 14 Under these citcumstances, dismissing Appellee's case with prejudice is

consistent with the provisions and spirit of the Ohio Civil Rules, 15 and would cerfainly "effect

just results by eliminating delay, utmecessary expense and all other impediments to the

expeditious administcation of'justice. 1 6

Fot these reasons, the decision of [he appellate court below to dismiss Appellcc's

untimely served refiled action witliout prejudice should be reversed and this action should be

dismissed with ptejudice

" Over two years
"Saunders v Choi (1984), 12 Ohio St 3d 247, 250, 466 N E_ 2d 889, 892
1} Id
° Matthew v Doe (1996) 12' Dist., 116 Ohio App. 3d 61
15Fettelo4(v Aoffman-LaRoche, Inc. (I1°iDist 1994), 104OhioApp.3d272,277

Bell v Midwestern Educational Services, Inc (Montgomery Ct. 1993), 89 Ohio App. 3d 193, 2002-03
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CORRECTIONS'1'O APPELLEE'S STA'I'EMENT OF
THE CASE AND THE FACTS

Appellants Gtendell and The Committee did not "refuse" cextified mail service, as

incotxectly asserted by Appellee at page 1 of its Merit Btief 17 Appellee simply failed to serve

Appellants wit.hin one year of filing its Complaint and again after refiling that once voluntarily

dismissed the Complaint.

Appellee filed its initial Complaint on Septembet 23, 2004 Appellee failed to sctve

Summons and the Complaint on Appellants Grendell and the Committee within one year and

then distnissed the Complaint.18 On Octobet 19, 2005, Appellee le-filed its second action for

breach of contiact (the "Re-Filed Complaint") and requested that the Clerk's office serve

Grendell and the Committee by personal service thrc ugh a foreign sheriff's office and serve lolui

Doe by certif'ied mail. Appellee macie no fiirther attempts to serve the Re-Filed. Complaint on

Appellants t9

On January 10, 2006, the Committee and Grendell moved to quash setvicc of process to

preclude Appellee fiom asserting that service on John Ralph20 constituted service on the

Committee ot Grendell. On January 10, 2006, (irenclell, Ralph, and John Doe - without

conceding they had been properly served-also moved to dismiss the Re-Filed Complaint f'or

f'ailing to state a claim upon which relief. could be gsanted, On_February 3, 2006, Appellee filed

and sent to Appellants' counsel a virtually identical Ainended Complaint (the "Amended

Complaint") on the mistaken belief that service of the Amended Complaint under Civil Rule 5

p Appellee cites to "Record DocumcnP'.. 33 as suppott for Itis assertion that document is a brief Trial Docket
Document No 20 evidences that "service failed" on Appellants,
18 Franklin County Common Pleas Decision (September 13, 2007), copy attached at Appendix page 14 of

Appellant's Merit Brief
19 Id
20 Mr Ralph is not a party to this appeal



was a substitute fbr actual service of process under Civil Rule 4. Grendell, the Committee, and

John Doe (collectively, the "Appellants"), then moved to stcike the Amended Complaint on the

basis that the service of'the Amended Complaint uridet Civil Rtde 5 is not a substitute for setvice

of'process under Civil Rule 4

Appellee waited until March 26, 2007, to make its fiist request foi service of the

Amended Complaint.21 Ihis request, howevet, carne more than a year aftet Appellee filed the

Amended Complaint and eighteen months after Appellee filed the Re-Filed Complaint, well

beyond the time permitted to accomplish service under Civil Rule 3(A).. On April 26, 2007, the

Committee, Cnendell and fohn Doe (collectively, the "Appellants") filed a Motion to Dismiss

Appellee's Re-Filed and Amended Complaints fbr lack of personal jurisdiction because of

Appellee's failure to accomplish service within the one-year deadline imposed by Civil Rule

3(A) and because of Appellee's failure to prosecute its action diligently. Appellants requested

that the dismissal be "with prejudice" because Appellee's untimely sequest for service was.

equivalent to Appellee's second voluntary dismissal, and because Appellee's untimely failure to

prosecute was inexcusable.

After the time for service under Civil Rule 3(A) expired, Appellee moved fot an

extension of time to comply with the service requirement under Civil Rule 3(A) On Febnrary

27, 2007, the trial court erroncously granted Appellee such additional time in direct

contravention of Civil Rule 3(A) 22 Counsel for Appellants was not requireci to taise any further

issue with Appellee's failure to petfect service on Appellants because Appellants had already

'-r Appellee requested service by ordinary rnail, which was inappropriate because Appellee had not attempted
certified mail service first, a prerequisite for ordinary rnail service under Civ R 4 6(C).
22 See Appendix A-3 attached to Appellee's Merit Brief
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raised the failure to properly serve issue in its pending motions Moreover, neither Appellants

nor Appellees can authotize the trial court to violate Civil Rule 3(A)23

Appellee's presumption as to what Jttdge Ciawford did or did not do on page 2 of

Appellee's Merit Brief is total conjecture and is not supported by any evidence in the xecord?4

The Appellee's reference to "(Id)" in support of Appellee's rank conjectttre about Judge

Crawfoxd is misleading and disingenuous. The Affidavit ref'etenced by that "Id." citation does

not even mention .Judge Crawford..Z5

As admitted by Appellee in its Merit Brief; the tmdisputed fact remains: Appellee failed

to serve Appellants Gr•endell and the Committee with the refrled Complaint or its amended

Refiled Complaint within one year as required by Civil Rule 3(A).

The trial court granted Appellants' Motion to Dismiss, but incorrectly dismissed

Appellee's claims without prejudice, erroneously relying upon the Supreme Court's decision in

Olynyk v Scoles 26 The Court of Appeals erroneously af'frrmed

LAW AND ARGUMENT

Ihe parties do not dispute that the trial couit's dismissal of Appellee's claims was

waxranted in this case.. The only issue before the Court is whether that dismissal should have

been with pre,judice instead of without prejudice It is undisputed that Appellee voluntarily

dismissed its frrst Complaint, failed to serve its Re-Filed Complaint within the time requiled by

Civ R. 3, and requested that the Clerk issue service after the one-year deadline had ap ssed

Appellee wants three opportunities to file its cause of action against Appellants when the Ohio

Civil Rules only provide Appellee with two.. Under the holding in Shafer v Sunsports Co., Inc

2J Sauaders v C,hor, supra.
" I here is rio evidence in the record as to )udge Crawford's motivations However, the record clearly denionstrates
that Appellee did nothing to assure that service of Appellants would be perfected within one year.
Z' See Appendix A-l/A-2 attached to Appellee's Merit Brief
26 114 Ohio St. 3d 56
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27, Appellee's request for sexvice of the Aniended Complaint constituted its second (and last)

voluntary dismissal, invoking ras ^ud^ icata. For the reasons stated in Appellants' Mexit Brief and

below, the courts below should have followed Shafer and held that Appellee's claims are subject

to ies judicata and should have been dismissed with prejudice.

Whi1e a dismissal for failing to establish personal jurisdiction under Civ. R 12(B)(2) is

usually without prejudice, the dismissal here should have been with prejudice because Appellee

cannot cuie its failure to obtain service within one year of filuig its Re-Filed Complaint and

Amended Coniplaint as required by Civ. R. 3(A). t)nder Civ R 3(A), "a civil action is

commenced by filing a complaint with the court, if service is obtained within one year fronr

which such filing upon a named defendant ***."28 It is well established that "no extension of

time can be granted after the one-year limitations period f'or cornmencement of an action as

required by Civ- R 3(A) has run."29

A. Ohio Civil Rule 3(A) requires ser•vice of Appellee's Refiled Complaint within
one year of its filing.

Ohio Civil Rule 3(A) clearfy mandates that a complaint must be served within one ,year

fxom its filing. Civil Rule 3(A) provides for no exceptions to the one year service mandate and

since Appellee "failed to obtain service of process within the tinle period allotted in Civ_ R 3(A),

under the proceclural devices goveming service of process set forth in Civ. R. 3 el seq.,

[Appellee's I action must fail "}0 As this Court held in Saunders v. Choi31:

Among othet things, the puipose of Civ. R. 3(A) is designed to
promote the prompt and oarderly resolution of litigation, as well as
eliminating the unnecessary clogging of coLnt dockets caused by
undue delay The rule puts litigants on notice that a reasonable
time will be afforded in order to obtain service of process over

(10`h Dist. Nos. 06AP-3 70, 06AP-4841), 2006-Ohio-6002 ¶14-15
2$ Civ. R 3(A) (Einphasis added)
29 Fetlerolf v Hoffman-LaRoche, Inc. (1995), 104 Ohio App. 3 d 272, 277.
'o Saunders v Choi (1984), 12 Ohio St 3d 247, 250, 466 N E. 2d 889, 892,
'1 rd.

7



defendants.. Such a rule goes to the essence of civil procedure and
is not, in out view, a mere technicality designed to deny parties
their day in Couc•t

As in the instant mattet, a plaintiff is the master of his ot her cause
of action.. The failure of' the plaintiff' to comply with iules
ptomulgated undet our uniform modes of'piocedtue should not
compel this court to carve out a limited exception in otder to grant
such a litigant another oppottunity to do that which he failed to do
in the fitst place

These words by this Honorable Court are equally ttue in Appellee Sisk's case herein.. In

fact, in the instant action, Appellee also is seeking a limited exception to Civil Rule 3(A) for an

opportunity to do that which Appellee Sisk has voluntarily failed to do twice - - perfect service

on Appellants within one year.

As the Eleventh Appellate District correctly ruled "no extension can be gtanted aftet the

one-yeat limitations pesiod fbr commencement oP an action as required by Civ R 3(A) has

xun."32 That Appellate Court based that nrling on this Court's decision in Saunders and the

principle that the mandatory exclusive specific statutory provision embodied in Civil Rule 3(A)

psevailed oveT the pertnissive general rule in Civil Rule 6(B) 33 Citing Saunders, the Appellate

Court coriectly noted that "the very purposc of Civ, R. 3(A), to speed up the dockets of courts,

would be thwarted by such an extension "311

Morcovex, Appellee Sisk (1) had ample time and opportunity to serve Appellants

Grendell and the Committee35, (2) proffeted no justifiable excuse foy failing to serve Appellants

while Senator Grendell was present in Columbus,36 and (3) had rso Tight to cure its failure to

perfect timely service within one year as required under Civil Rttle 3(A)37 Appellee has failed

31 Fettetolf, 104 Ohio App 3d at 277
33 [d

3ald
" Id at 278
36 Picca ito v. Lucas County Boad oj Commissioners (Lucas Cty , 1990), 69 Ohio App 3d 788, 799
3"Belt v Midwestern Educational Services, Inc (Montgomery Cty. 1993), 89 Ohio App 3d 192, 2002-2003
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to demonstrate that Appellants Grendell and the Committee caused Appellee to fail to serve

Appellants by mail or personal seivice within the mandatory one-year period.

tlnder these circumstances, the stiking of Appellee's Complaint, Refiled Complaint and

Amended Coplaint for failuxe of timely seivice of process does not violate the spirit of the

Civil Rules Appellee had plenty of notice that seivice was ineffective and yet Appellee failed to

correct insufficient setvice for moxe than sixteen months. Appellee Sisk was the "mastei" of "his

cause of' action" Appellee Sisk's failure to comply with Civil Rule 3(A) should not compel this

Court to carve out a non-existing exception "to do that which he failed to do in the fnst [and

second] place.s38

B. Appellants' Filing of a Leave to Plead Did Not Submit Appellants to Personal
Jurisdiction of the Trial Court.

Contrary to Appellce's misguided view, the Leave to Plead filed by Appellants' counsel

did not subject Appellants to the jurisdiction of'the trial court. In Maryheiv v Yova, 39 this Corut

definitively held that the filing of a leave to plead or otherwise move is not a sufficient

appearance in an action so as to submit a party to the jurisdiction of the court or obviate the

requirement undet Civil Rule 3(A) f6r service of the sumn7ons and complaint pursuant to the

methods set forth in Civ. R 4.1 tluough 4 6 40 Seivice also was tiot achieved by sending a

courtesy copy of'the Complaint to the defendant's attorney..41

In Appellee Sisk's case, neither Appellant's filing of a Leave to Plead (Exhibit A-3 to

Appellee's MeTit Btief), nor Appellees sending a copy of its Amended Complaint to Appellants'

attoarney satisfied Appellee's duty to setve the Summons and refiled Complaint on Appellants

(irendell and the Cominittee pursuant to Civil Rule 3(A).

1e Saunders v Choi, supia
39 11 Ohlo St. 3d 154, 464 N L. 2d 538
41 Id. at 156-5 7, 464 N E. 2d at 540-41
ai W.
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When determining whether a coutt obtains jurisdiction over a defendant by virttte of'

appearance, a court only needs to establish whether the defendant waived•jurisdictional defenses..

The type of appearance, whether special or general, is no longer dispositive of the issue, In

Maryhew, the Supreme Coutt of Ohio concluded that analysis of' multiple Civil Rules was

sequired in order to make such a determination. As in Maryhew, this Court must review

Appellants' actions in light of Civ. R 12..

Significant to the issue herein, Appellants filed a motion for an extension of tinie to move

or plead, which this Couxt gsanted on.January 9, 2006., On .Januaty 10, 2006, Appellants filed a

motion to dismiss foi failure to. state claim under Civ.. R.. 12(B)(6) and a motion to quash.

Appellee points out that, upon receiving an extension to move ot plead, Appellants set fort.h

substantive faihtres instead of proceduxal failures as reason for dismissal However, it is well

established that, once an affinnative defense fbrinsufficient service of process is raised, a

defendant does not submit to jutisdiction by actively parlicipating in the case.42

In reaching a determination in Maryhevv, the Supreme Court of Ohio expressly relied

upon numerous federal cases interpteting Fed.. R. Civ. P 12 and concluded that requests for

extensions to move or othetwise plead do not constitute a waiver of service of process or a

submission to jurisdiction Additionally, the Tenth District Court of Appeals held in Blount v

Schindler Elevator Corporation, 4' that defendants raised insufficient service of process in their

answct and, therefore, continued to have a valid defense despite participating in pte-trial

litigation ta^

Irt the above-cited cases, the courts specifically noted that the defendants therein raised

theit affirmative defenses prior to patticipating in pre-trial litigation Here, on the same day that

42 First Bank oJ Marietta v. Cline (1984), 12 Ohio St 3d 317,466 N E 2d 567.
43 (April 24, 2003), Franklin App. No. 02AP-688, 2003-Ohio-2053 at p. 27.
" First Bank of Maietta v Cline (1984), 12 Ohio St 3d 317, 466 N E 2d 567; Bell v Midwestern Educational

Setv., Inc. (1993) 89 Ohio App. 3d 193, 624 N.E. 2d 196
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a

they filed their Civ. R. 12 (B)(6) motion, Appellants, the Committee and Giendell, filed a motion

to quash sexvice ptusuant to Civ. R. 4.2(A) In this case, the trial court correctly found that

Appellants did not voluutarily submit to the jur-isdiction of this Court or waive service of

process

C. Appellee's Request for Service was the Equivalent of a Voluntary Dismissal
and Refiling of Appellee's Alr•eady Once Voluntarily Dismissed Complaint.

Appellee, as well as the lower courts, etroneously fail to recognize that Appellee's

Request for Service of the Refiled Coniplaint moze than one year after it was filed is the

equivalent of a voluntary dismissal and third refilling of Appellee's already two time voluntarily

dismissed action against Appellants Grendell and the Committee.

The purpose of Civil Rules 3(A) and 41 are to hinder the gtowth of pending cases on

crowded dockets, to prevent the misuse of the civil pxocess to haiass defendants, and to promote

the prompt and ordetly resolution of litigation 4' As this Court held in Saunders, Appellee is the

"rnaster oflris cause of'action.."46

tlnder Civil Rule 41, a plaintiff cannot file, voluntarily disrniss and refile a complaint

without facing "with prejudiee" consequences when the plaintiCt fails to prosecute a tefrled

action in a timely manner.47 Should the Plaintiff seek to dismiss the refiled case, such dismissal

is with prejudice.. The same iesult must apply to Appellee Sisk's dilatory conduct. Otherwise,

Civil Rule 3(A) is meaningless in refrled, once voluntary dismissed cases.

lJndei Ohio law, Appellee's instruction to the clerk of court to effect service oF the

untimely setvcd Refiled Complaint and Amended Complaint was the equivalent of "refiling" the

Complaint/Arnended Complaint 48

45 Squnders v. Choi, supra.
46 Id
"'Civ R.41(A).
"y 2007, 114 Ohio St 3d 56
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Just as Appellee Sisk was required to dismiss his fust Complaint under Civil Rule 41(A)

because he failed to make service of that Complaint within one yeat as required by Civil Rule

3(A), Appellee would have to dismiss its refiled but unserved second Complaint before Appellee

could restart the one yeat service clock by refrling, yet a third action. Io`hold otherwise would

allow Appellee to have its second and third actions pending at the same time.. Ihat result is

contrary to the purpose of and language in the Ohio Civil Rules, Moreover, under Appellee's

erroneous theory, a plaintiff can file multiple complaints without disposing or dismissing

pending coniplaints ofrecord This also is contxary to the Ohio Civil Rules.

D, The Court of' Appeals Misapplied Controlling Authority T'rom This Court
and Ignored its Own Precedent In Ruling that Appellee's Claims Should Be
Dismissed Without Prcjudice When the Claims Should Have Been Dismissed
With Prejudice.

The Tenth District Court of Appeals held that Appellec's request for service of its Refiled

and Amended Complaint ovet one year after the service deadline imposed by Civil Rule 3(A)

had expired did not equate to a "notice" dismissal pursuant to Civil Rule 41(A)(1)(a) 49 This

ruling is directly contrary to this Court's decision in Goolsby v Anderson C'oncrele Corp, where

this Court held that when service has not been obtained within a year of'the filing of a complaint,

"an instruction to the clerk to attempt service on the complaint will be the equivalent to a refiling

of the Complaint 50

Ihe Tenth District Court of Appeals' ruling is also dircctly contrary to its own decision in

S'hufer v Sunaports Surf Co, Inc'3, whete the CouYt of Appeals determined that the previous

voluntaiy dismissal of the plaintiff s claims prevented the plaintiff ftom dismissing and refiling

its Complaint undet the Goolshy exception because "a second voluntasy dismissal (necessary in

°9 Sisk & Associates v The Cornmittee to Glect Timothy Grendell, 10th Dist. No. 07AP-1002, 2008-Ohio-2.3342, at

^^
^0 Goolsby v. Andevson Concrete Corp ( 1991), 61 Ohio st. 3d 549, at syllabus

Shafer v Sunsports SurfCo, Irrc ( 10th Dist No 06AP-484), 2006-Ohio-6002, ¶14-15
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oidei to refile) would have resulted in an adjudication upon the mesits of his claims under Civil

Rule 41(A) " The Couit of Appeals then aflinned the trial coutt's decision to dismiss the case

with prejudice because the plaintiff could not have dismissed and re-filed its Complaint to obtain

an additional yeai in which to petfect service.52 The same "with prejudice" action is waxranted

in this appeal.

In dismissing Appellee's claims without prejudice, the trial couit and appellate cottr4

erroneously relied upon Olynyk v. Scoles53 and Thomas v. Freemcrn 54, neither one of which is

relevant here. In Olynyk, this Court held that the "double-dismissal" rule did not apply io bar a

plaintiff from refilling her action where the first dismissal was by court order under Civ R.

41(A)(2), and not by a voluntary dismissal under Civ. R. 41(A)(1)(a) 55 Ihis Court reasoned that

a dismissal by the court under Civ.R 41(A)(2) was not the same as a votuntary dismissal by the

plaintiffunder Civ. R 41(A)(1) (a).

Here, in Sisk's case, on the other hand, Appellee's flrst dismissal was a voluntaiy

dismissal tmder Civ. R 41(A), and Appellee's request that the clerk serve the. Amended

Complaint after expiration of the one-year tinie bar on the second refiled action, eonstituted a

second voluntary dismissal under Civ R 41(A) This case is, thetefore, readily distinguishable

fiom Olynyk.

Thomas v. Freeman 56 also is inapplicable to this case. In Thomcis, this Court held that its

dismissal of appellee's claims under Civ_ R 12 (B)(2) motion had to be a dismissal putsuant to

Civ R. 41(B)(4), which is a dismissal otherwise than on the nierits- This Court, in Thomas,

never addiessed the issue of lack of sewice under Civ.. R.3(A) and tlie effect that a previous

SzId.at¶15.
51 (2007), 114 Ohio St. 3d 56
59 (1997), 79 Ohio St. 3d 221
ss Utynyk, 114 Ohio S[. 3d at 64.
56 (1997), 79 Ohio St 3d 221
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voluntary dismissal by the plaintiff would have on Civ.. R. 12(B) motion to dismiss when the

plaintiff could not dismiss and re-file its action In fact, Civ. R 3(A) was not at issue in Thomas

because the trrial court dismissed both of the plaintiff's complaints for failuxe to prosecute when

the plaintiff failed to obtain selvice after only six to seven months, and did not even allow the

plaintiff an entire year's time to obtain seivice as pennitted under Civ. R. 3(A).57

Here, in Sisk's case, Appellants moved for the case to be dismissed under Civ. R.

12(B)(2) because Appellee f'ailed to obtain service of the complaints under Civ. R.3(A) and not

for a failure to serve within six months under Rule 4(E)• The decision in Thomas, thereforc, does

not preclude a ruling that Appellee's claims should be dismissed in this case with preiudice

pursuant to the operation of Civ R 41(A) and the holding in Shafer..

E•, The Lower Courts' Dismissal of Appellee's claims against Appellants should
have been with prejudice because Appellee has not diligently prosecuted in
this case.

A dismissal with prejudice also is warranted in this case because Appellee Sisk has been

dilatory in attenipting to obtain service and has not prnsecuted this case with due diligence. In

fact, ovet two-and-a-half years, Appellee lias attempted to serve Appellants only once for each

complaint filed (Irial Docket No- 65 and pages 102, 103)

Appellce should not be permitted to continue filing complaint after complaint merely to

prolong this case and politically harass Senator Grendell. Appellee has had ample opportunity to

scrve Appellants, but has chosen to let the case languish, waste judicial resources, and disregazd

the tiial court's rules on timing of service.. This is precisely the type of conduct that justifres a

dismissal with prejudice under Civ R. 41(B).58 In this case, two-and-a-half yeais and three

Id.
58 See, e g., Graham v Audio Clinic et al (3`d Dist. No 5-04-35), 2005-Ohio-1088, ¶33 (hnlding that dismissal with
prejudice proper where plaintiff proceeded in a dilatory fashion after voluntarily dismissing and re-filing action);
Cartet v Crty of L.wain (9th Dist No. 04CA008537), 2005-Ohio-2564, ¶11 (holding that dismissal with prejudice
warranted where plaintiff"took no action in [the] case during the year and a half during which it was pending")
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complaints presented Appellee with sufficient oppottunity to prosecute its cause of action..

Therefore, the lowez courts erred in not disrnissing Appellee's untimely prosecuted claims with

^re'udice.

F. Civil Rule 4.6(B) Does Not Extend the One Year Service Requirement in
Civil Rule 3(A).

Conttary to Appellee's argument on pages 5 and 6 of its Merit Brief', Civil Rule 4..6 (B)

does not extend the one yeat service of summons requirement under Civil Rule 3(A).. As

previously discussed, "no extension can be granted after the one-year limitations period for

commencernent of an action as required by Civ R. 3(A) has run."59 Moreover, the mandatory

provision in Civil Rule 3(A) prevails over any peirnissive general civil rule provision6° As the

Eleventh Appellate District, citing this Court's opinion in Saunders, corYectly noted: "The very

purpose of Civ. R. 3(A) would be thwarted by such an extension.."6 ' The same is txue with

respect to Civil Rule 4..6(B).. Iherefore, Appellec's argument that Civil Rulc 4.6(B) allows the

trial court to extend the one year service mandate in Civil Rule 3(A) is without legal metit 62

CONCLUSION

The plimary purpose of'the Oliio Civil Rules is to provide for the orderly resolution of

litigation The purposes of Civil Rule 3(A) are "to speed up the dockets of courts" and "to

hinder the growth of pending cases on crowded courts "63

OndeT Civil Rule 41, Plaintiff's, such as Appellee Sisk, are prnvided "two bites at the

apple " Appellee Sisk, who sat on his hands twice, wants a. tlrird bite of the litigation apple.

Since Plairrtiffs, such as Appellee Sislc, are "masters" of their causes of action, thcy bear the

'9 FetterolJ, 104 Ohio App 3d at 277
c^o Id

61 Id
62 Id.

Saunders v Choi, su r'_F'etterol v. Hofjma»-LaRoche. Inc, su r
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buiden of prosecuting their cases in a timely manner. When plaintiffs, like Sisk, fail to do so,

strilcing their complaints with prejudice is consistent with the Ohio Civil Rules,

The Tenth Appellate Court's failure to dismiss Appellee's second untimely served Re-

filed Complaint and Amended Complaint (re-filed after Appeliee's previously voluntarily

dismissed this claim) is fundamentally wrong in its inconsistent reasoning and dangeious to the

purpose of the Ohio Civil Rules that lawsuits be prosecuted in a timely manner and in

accordance with the Ohio Civil Rules. Appellee Sisk has no one to blame in this case but

himself' Appellee Sisk voluntarily dismissed his first filing because he failed to perfect service

within one year, Appellee re-filed his action, but yet again failed to make service on Appellants

within eighteen months of that refiling. Appellee effectively filed two "notice" dismissals in this

case because Appellee canr ot comply wiCh Ohio Civil Rule 3(A) with respect to his second re-

filecl and amerrded actions Appellec failed to comply with the Civil Ralcs in this case arid,

therefore, the untimely, Refiled Complaint and Amended Complaint, not onl,y should have been

dismissed, they should have been dismissed with preiudice.

The ienth District Cauit of Appeals eried by affirming the trial court's dismissal of

Appellee's claims without prejudice instead of with re'û diee. Both this Coult's Goolsby decision

and the Ienth Distiict's own Sha er decision recognize that a zequest for service of a complaiut

after the expiration of'the one-year limitations.period in Civil Rule 3(A) is the equivalent of a

clouble voluntary dismissal. Because Appellee effectively filed two "voluntary" dismissals in this

case, the lenth District should have recognized Appellee's second dismissal as a final

adjudication Its failure to do so is ineonsistent with the long-standing doctrine of precedents and

the ruling of this Court-

Recognizing that a failure to obtain service of a previously voluntarily clismissed, re-filed

action within one year warxants dismissal with prejudiee is consistent with this Cotut's rtiiling in
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Olyravk v. Scoles . In Olynyk, this Court focused on the fact that a Civil Rule 41(A)(1)(a)

dismissal "is totally within a plaintiff's control," whereas, the other types of' Civil Rule 41(A)

dismissa(s required the cooperation of'the other party or court approval. Just as with respect to a

Civil Rule 41(A)(1)(a) voluntary dismissal, Appellee's inexplicable faihne to serve the Aniended

Complaint on Appellant's was "totally within a plaintiff's [Appellee's] control" since Appellee

totally controlled service and could have perfected service within one year, Appellee should not

be allowed to ignore Civil Rule 3(A) or iender that Civil Rule a ntdlity by avoiding Civil Rule 41

(A)(1)(a). Consistent with 2&nuk, Appellee's failure to comply with the Civil Rules within

Appellee's control should result in a dismissal with pr ejudice.

The decisions of the lower courts to dismiss this action without pre.judice should be

reversed and judgment should be entered for Appellants in this case dismissing Appellees action

with prejudice Such iuling is consistent with the Ohio Civil Rules To hold otherwise would

rendes Civil Rule 3(A) a complete nullity and give plaintiff's a license to ignorc the one year

service requirement in that civil rule. That one year xequirenient is a specific mandate and

cannot be amended or extended by trial courts. Allowing Appellee and other plaintiff's to violate

Civil Rule 3(A) will not facilitate judicial econoniy and will adversely affect the alseacly busy

docketing schedule of Ohio courts.

For these reasons, the decision of the courts below should be reversed and modified to

reflect that Appellee's case has been dismissed with ps_ejudice.

Respectfully submitted,

Timothy J. Grendell(0005827)
Gxendell & Simon, Co. I.,PA
6640 Hartis Road
Broadview Heights, Ohio 44147
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7ohagter (005551.3)
BU KINGHAM, DOOLITrLE & BURROUGHS, LLP
1375 East Ninth Stieet, Suite 1700
Cleveland, Ohio 44114
Tel: (216) 621-5300/Fax: (216) 621-5440
E-Mail: jslagter@bdblaw com

Attorney for Appellants
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