IN THE SUPREME COURT OF OHIO

09-0418

ERIC LEWIS
On Appeal from the
Mentgomery County Court
Appellant, of Appeals, Second Appellate
District
VS.
STATE OF OHIO Court of Appeals Case No.:
CA 22726
Appellee.

MEMORANDUM IN SUPPORT OF JURISDICTION
OF APPELLANT ERIC LEWIS

Jay A. Adams (S.Ct. #0072135) Counsel of Record)
424 Patterson Road

Dayton, Ohio 45419

(937) 294-2778

COUNSEL FOR APPELLANT

Michelle Phipps i [L =)
Assistant Prosecuting Attorney ﬂ = E
Montgomery County Prosecutor’s Office e
Appellate Division FAR 0¥ 2008

P.O. Box 972 \

Dayton, Ohio 45422 SUPREME GOURT QF ORIO ]

COUNSEL FOR APPELLEE




TABLE OF CONTENTS

PAGE

EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION 1

STATEMENT OF THE CASE AND FACTS 2
ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW 4

Proposition of Law Number 1: Encounters with law enforcement
present a mixed issue of subjective and objective analysis. Following
a determination of what the person actually perceived as their ability to
subjectively refuse police contact, a Court should analyze what
objectively a reasonable person would have felt standing in the

shoes of the defendant.

CONCLUSION | 9

PROOF OF SERVICE 10



EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES A SUBSTANTIAL
CONSTITUTIONAL QUESTION .

This case raises a crucial Constitutional question regarding the validity of police
encounters traditionally deemed as “consensual.” The issues at the heart of this case
would have a direct influence on the modern police practices in Ohio as well as the
constitutionally guaranteed rights of the people to be secure in their personal property.

In this case, the Court of Appeals held that Mr. Lewis’ encounter with the police
officers was consensual until the moment he was handcuffed and placed in the cruiser.
To that effect, the Court reasoned that at any time prior to his being physically restrained,
Mt. Lewis was free to leave and could refuse to answer any further questions, The Court
further reasoned that a reasonable person in Mr. Lewis’ position would have known and
would have believed that they were free to end the encounter at any time.

The Court of Appeals has effectively threatened the rights of any person who is
approached by officers in a public place. Through its ruling, the Court has further
expanded the rights of officers and has yet again failed to recognize the real world
application of the “reasonable person” standard to the average citizen. In modern society,
there are standards and norms of behavior that are not adequately reflected in the current
approach to law. There are inferences regarding authority where the “reasonable person”

standard deviates from the common practices and opinions of reasonable people.



The issues decided in this case apply to the very core of the modern justice
system. The police in our society engage citizens in “consensual” conversations
everyday and illicit information and potentially incriminating evidence from them
without the individual being aware of their rights to protect themselves. The laws
governing encounters by the police with private citizens are antiquated, yet they provide
the core for police relations with the community in modern America.

Mr. Lewis is a perfect example of the modern way of thinking by an ordinary
citizen. His interpretation of his rights is indicative of society as a whole. As such, the
Court should accept jurisdiction of this case because it presents a valid argument on an
issue that has become increasingly troublesome and has prevented countless individuals

from protecting themselves in the face of informal interrogation.

STATEMENT OF THE CASE AND FACTS

This case arises after the plea and appeal of Eric Lewis’ criminal conviction in
Montgomery County, Ohio. Mr. Lewis was charged with, and ultimately pled no contest
to, dogfighting and possession of criminal tools. The basis for the charges stem from
events which transpired on Mr. Lewis’ property in Dayton, Ohio on October 25, 2006.

While outside his residence, Mr. Lewis and two acquaintances were approached
by Dayton Police Officers in a marked cruiser. The officers, while on patrol of the alley
behind Mr. Lewis® residence, drove past the three men and observed what they believed
to be illegal activity. According to their testimony, the officers observed the individuals

standing near an open minivan, in which the officers observed several pit bulls in crates



and more outside the minivan. After making these initial observations, the officers
initiated contact with the three individuals. They were informed that Mr. Lungs, one of
the men present, was in the business of transporting animals for a living and was on such
a trip from Texas.

Mr. Brasher, the third man present, indicated that he was there to purchase one of
the dogs from Mr. Lungs. After indicating his intentions, presenting identification, and
informing the officers that he was on a funch break from work, Mr. Brasher was told he
was allowed to leave, albeit without the dog he had tried to purchase.

The officers, while questioning the remaining two men, began looking into the
open minivan. Upon their search, the officers noticed some of the dogs had visible
scarring and one of the dogs was allegedly wearing a collar with a ring on it. Officer
Coberly, one of the officers present, testified that he had been involved in previous
dogfighting investigations and that scarring, hypodermic needles, and collars with brass
rings were indicative of dogfighting operations. After observing these conditions, Officer
Zimmerman testified that he asked for, and was granted, permission to search the van.
Mr. Lungs, the owner of the van, testified that he did not give the Officer permission to
search the vehicle.

While searching the vehicle, Officer Zimmerman found two ammunition clips.
At that point, the individuals were handcuffed, placed in cruisers, and read their Miranda
rights. This arrest occurred at approximately 6:15 p.m., an hour after the officers first
approached the men in the alley.

The officers continued to search the van along with a pickup truck located on Mr.

Lewis® property as well. During the search, they found evidence tending to implicate



both men in a dogfighting operation. According to the officer’s testimony, Mr. Lewis
ultimately consented to a search of the truck he owned, but he did not consent to a search
of his home. It was the testimony of the officers that Mr. Lewis, when interrogated about
the contents of his home, did indicate that he possessed a slat-mill used to train dogs.
Upon learning this information, the officers prepared an affidavit for a search warrant and
received a warrant to search Mr. Lewis” home for contraband. The subsequent search
produced further incriminating evidence.

Mr. Lewis was indicted on 14 counts of dogfighting and 3 counts of possessing
criminal tools. He filed a timely Motion to Dismiss on which the Court held a hearing on
February 2, 2007. His motion was ultimately denied. Following the denial of his Motion
to Suppress, Mr. Lewis entered a plea of No Contest to the charges and was sentenced on
March 25, 2008.

Mr. Lewis’ appeal was filed on October 8, 2008 and the Court denied his appeal

on January 16, 2009,

ARGUMENT IN SUPPORT OF PROPOSITION OF LAW

Proposition of Law No. 1: Encounters with law enforcement
present a mixed issue of subjective and objective analysis. Following
a determination of what the person actually perceived as their ability to
subjectively refuse police contact, a Court should analyze what
objectively a reasonable person would have felt standing in the
shoes of the defendant.

The Fourth Amendment to the United States Constitution provides that the

citizens shall be secure in their persons and papers and free from unreasonable scarches



and seizures. This provision has been interpreted continuously since it was written.
Today, the court holds a myriad of opinions regarding the proper practice of the police
and rights of private citizens.

When evaluating a Fourth Amendment issue, it is important to note several
important maxims. First, not every encounter between the police and a citizen is deemed
a seizure that would be entitled to Fourth Amendment protections. Most notably, there is
no Fourth Amendment violation when a police officer merely approaches an individual
on the street or in a public place. Under the current case law interpretations, an officer
engaging a citizen in questioning is not a violation of the Fourth Amendment. Florida v.
Royer (1982), 460 U.S, 491; 103 S.Ct. 1319, 75 L.Ed.2d 229. In fact, this encounter is
deemed to be consensual even if the officer asks incriminating questions, requests
identification from the citizen for his inspection, or asks to search the individual’s
belongings. Florida v. Rodriguez (1984), 469 U.S. 1, 105 S.Ct. 308, 83 L.Ed.2d 165. It
is also important to note that, during the questioning of the subject, the officer may not
convey to the subject that his or her compliance is required. /d. Essentially, the court has
held that the officer can not indicate that answering or complying with requests is
mandatory. However, the officer is free to use the generally accepted inference that when
an officer asks a citizen a question or to do some act, there is no general right of refusal.
The officer is free to use the perception, in actual practice, that his requests are
enforceable under the color of law or authority. Unbeknownst to most people, a person
who is approached in this fashion and thus “consenting” to the encounter with law
enforcement, does not need to answer any questioning. Florida v. Bostick (1991), 501

U.S. 429, 111 S.Ct. 2382, 115 L.Ed.2d 389. In fact, a person who refuses to the contact



can move on their way without any threat of detention by the officer simply for refusing
to answer questions. {d. However, this fact is not widely known and most reasonable
people would believe the opposite to be true.

Even during alleged “consensual encounters,” the subject of police questioning
retains certain Fourth Amendment rights. These rights attach when the officer, by cither
physical force or by show of authority, restrains a person’s liberty éuch that a “reasonable
person” would not feel free to decline the officer’s requests or to terminate the encounter.
State v. Taylor (1995), 106 Ohio App.3d 7{11. With Taylor laying out the standard, it
becomes relevant to establish and evaluate certain elements.

First, these rights attach where the police use either physical force or a show of
authority. Physical force can easily be interpreted to mean exactly what it implies. A
show of authority is slightly more convoluted. The Court in Mr. Lewis’ case noted that
the officers did not use their lights or sirens on their cruiser in order to compel
cooperation. However, Mr. Lewis® contends that the use of lights or sirens or by
brandishing a weapon is not required to exhibit a show of authority.

Instead, the mere presence of a uniformed police officer in a clearly marked
cruiser who, along with a partner, approaches a group of individuals in an area they
considered to be private property and begins questioning them indicates authority. Police
officers hold themselves out to be an authority to the public at large at all times. The
police interact in society as the “authorities,” able to punish or regulate any situation.
Police have the power to arrest, issue citations, detain individuals, or even arbitrate
disputes. In many instances, the police exercise authority even in situations where it is

unnecessary or undeserved.



In Mr. Lewis’ case, the police officers absolutely acted to restrain his liberties by
a show of authority. Mr. Lewis was visiting with acquaintances when uniformed officers
approached them demanding to see identification and asking them about conduct that, by
all appearances was legal. Furthermore, these men were standing in a place where they
had a reasonable expectation of privacy when officers approached and began telling them
who could leave and who could not. When the officer’s asked for identification from all
three men and then began to inquire about the dogs, compliance with their requests could
be interpreted as mandatory solely because the individuals were being asked by police.
They had assumed the role of authorities in the situation and held themselves out to the
parties present as such. Furthermore, when one of the men, Mr. Brasher, had to ask
permission to leave the scene because he was on his lunch break from work, Mr. Lungs
and Mr. Lewis most certainly had to believe that the officers present were exhibiting a
show of authority.

Furthermore, when evaluating a Fourth Amendment claim, it is imperative to
determine whether or not a “reasonable person™ in the same or similar position would
believe that they were not free to leave. This is one area in which the current legal
approach is grossly out of touch with society as a whole. Because of the largely
authoritative role of the police force and because of the roles they assume in our society,
compliance with their requests and questions is deemed required by a “reasonable
person.” Essentially, the “reasonable person” standard has changed in today’s culture.
While prior courts have held that a person is free to leave or abandon a consensual
encounter with law enforcement, the court never discusses the fact that most people do

not feel that they are entitled to do so. It is not the court’s fault that many Americans do



not know their right to terminate engagement with law enforcement when it is merely
consensual and not compelled. However, since the standard for believing oneself to be
under detention is that of a “reasonable person,” it becomes imperative to note that, in our
society, a “reasonable person” will always feel as though they are not free to leave the
presence of an officer when being questioned or being asked to perform a task. Itis
wholly unreasonable to assume otherwise considering the nature of the contact that the
ordinary citizen has with law enforcement., One is not free to leave during a traffic stop
so one would naturally assume that they are not free to leave when an officer engages
them in public questioning,.

Additionally, in Mr. Lewis’ case, we must also remember that he was at his home
when the encounter began. When one is out in public, they may feel that, if they are in
fact entitled to leave the presence of the officer and refuse to answer any questions, they
would always have the safe harbor of their own home. This was no;c so for Mr. Lewis.
Mr. Lewis had no place to retreat to. He was at his residence when officers approached
him demanding identification and answers. There was no place for him to retreat to as
the officers drilled him and his guests about the nature of their conduct while searching
the vehicles in front of them. Mr. Lewis surely felt that his cooperation was not
voluntary and that he would have to answer these questions under penalty of arrest. Even
if he had thought of leaving, he most certainly must have feit that his liberty to do so was
curtailed. In fact, his guest, Mr. Brasher, had to ask permission to leave and was only
allowed to do so because he had a good reason. However, even despite being allowed to
leave, Mr. Brasher was not allowed to leave with his property. His liberties had been cut

short under the authority of these officers, it certainly was not unreasonable for Mr,



Lewis to believe the same of his own. Mr. Lewis held the belief, as a reasonable person
would have, that he was subject to the authority of the officers based upon the manner in
which they held themselves out and by their display of authority. He also believed, as
would a reasonable person in the same situation, that he was not free to leave and
therefore, was subject to detention. The interaction between the officers and the citizens
was not a consensual encounter and the law, as currently applied by the Courts, reaches a
conclusion that is contradictory to modern social standards and against the interests of
justice.

We must remember that, when evaluating the level of detention and restraint of
the individual, we must look to the totality of the circumstances. Uﬁited States v.
Mendenhall (1980), 446 U.S. 544, 100 S.Ct. 1870, 64 L.Ed.2d 497, In Mr. Lewis’ casc,
he would have us note that he is capable of evaluating circumstances as a “reasonable
person” would. Here, he most assuredly felt that the officers restrained his liberties, both
to leave and to remain silent, by a show of authority and that he was subject to an
investigative detention, not a consensual encounter. The law misrepresents what a
“reasonable person” is likely to believe are the attending circumstances when confronted
with an unwelcome interaction with law enforcement. As such, it must be amended or

abolished to prevent any further prejudice to similarly situated defendants.

CONCLUSION

For the reasons stated above, this case involves matters of public and great

general interest and a substantial constitutional question. The appellant respectfully



requests that this court accept jurisdiction in this case so that the important issues

presented can be adequately reviewed on their merits.

Respectfully submitted,

Dayton, OH 45419
(937)294-2778
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IN THE COURT OF APPEALS FOR MONTGOMERY CORT,

STATE OF QHIO

Plaintiff-Appeliee

v,

ERIC A. LEWIS

Defendant-Appeliant

Thir Floor, Dayton, Ohio 45422

WOLFF, J.

B,
T

:ﬁ?‘ «mﬁg

w% #
A*CASE NO. 22726

(Criminai appeal from
Common Pleas Court)

OPINION

16" _day of __ January __, 2009.

PPS, Atty, Reg. No. 0089829, Assistant Prosecuting Attorney, 301 W.

Eric A. Lewis pled no contest to fourteen counts of dogfighting, alt fourth degree

felonies, and three counts of possession of criminal tools, all fifth degree felonies, in the

Montgomery County Court of Common Pleas. The court had previously overruled Lewis’
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motion to suppress evidence. The trial court sentenced him to one year in prison on each

count, to be served concurrently, and it ordered him to pay restitution of $50,06ﬁ¢£o the

Montgomery County Animal Resources Center and court costs. Lewis apgggf%%m the

denial of his motion to suppress. For the following reasons, the trial cggms dgment will
g Q&"%ﬁ’””
be affirmed. Y
The state's evidence at the suppression hearin Blished the following facts
At approximately 5:45 p.m. on Octobe 06, Dayton police officers John
Zimmerman and Ronald Velez were drivm ed cruiser toward 2 Boltin Street, the

e night before. As the officers drove along

the alley behind the residences gh 5- tin Street, they observed an open gray minivan and

&

a green pickup truck parke @ghe grass on the alleyside of the fence to the rear of 43

Boltin Street, Lewis' re ce. As they proceeded by, the officers saw several crates
containing pitbul%fg@ugh the minivan’s open back door, crates outside the open
passenger sidgofthe minivan, two pitbulls chained to a fence, and an additional dog in the

ya % T

mﬁ'\e officers backed up the cruiser, and they approached the three individuals, who

en were standing near the van on the alleyside of the fence.

re later identified as Eric Lewis, Ennis Lungs, and Sharod Brasher. The officers
identified themselves, asked permission to speak with the individuals, and asked what was
going on with the dogs. Lungs responded that he was from Texas and that he transports
animals for a living. Brasher told the officers that he was there to pick up a puppy he had
purchased from Lungs and that he was on his lunch break and needed go to work. The

officers requested identification from the men, and the three gave the officers their
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identification. After Zimmerman got Brasher's information, the officers permitted him to

leave, but he was not aliowed to take a dog, B,

565'3 3

While Velez continuad to talk with Lewis and Lungs, Zimmerman wallgﬁqiéi;oﬁhd the

aseﬁ on a prior

van and shined his flashlight at the crates through the open door. é;.

G
conversation with Animal Control about evidence of dogfi gh’ugﬁ% imeman locked for

ey, o

hypodermics, scarring on the animals, and a large brass ré\q%os@the dogs’ collars. He
observed approximately 25 pitbulls, including approxnnﬁ%ly six puppies; one of the dogs

had the large brass ring and a lot of scarring. V? also observed several dogs with

obvious scarring or injuries. fﬁ%%“ﬁ

According to Zimmerman, he. 1 for and received oral permission from

"»i»

Velez.ﬂ:ﬁ desed Lewis of his Miranda rights, and Lewis acknowledged that he

g
unda,@(&téod them upeon being placed in the cruiser. At the same time, Zimmerman patted

‘%%ﬁ%m Lungs, placed him in the cruiser, and advised him of his Miranda rights. The officers
(o
i‘ testified that the men were not free to leave once they were placed in the cruiser.

The officers contacted their supervisors and Animai Control. While Lewis was
detained in the cruiser, Zimmerman asked him if there was anything inside the truck he
should be aware of. Lewis responded that there was not. When Zimmerman asked for

permission to check, Lewis responded, "Go ahead.” Zimmerman walked to the passenger

THE COURT OF APPEALS OF OHIO
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J

side of the vehicle and retrieved a duffle bag containing additional hypodermic syringes

and medication. The duffle bag apparently belonged to Lungs. Lewis denied theﬁaff icer's

Y

‘i %‘wg,

T G

. . " L
Within approximately one hour, Lewis' handcuffs were remgled. *During the

S
g 2

request to search his house.

TR Wy
evening, Lewis was placed into a separate cruiser, which was diiven:: fthe front of 43
Boltin Street. When the officers’ shift changed, Lewis was tra@gjg@ﬂ toadifferent cruiser.
At about 8:45 pm., Lewis was driven to the police depar%%}gt&on Helena Street to use the
i

bathroom.

Between approximately 8:30 p.m. % m., Detective Keith Coberly,' who had

recently been invoived in the mvesﬂgg&g?‘i ofg@veral dogfighting operations, arrived atthe

scene. Coberly spoke with the

i Efﬂgéi‘s at the scene and Mark Kumpf of the Animal
Resource Center. Coberly tl’f‘en Icoked at the dogs inside and outside of the van and
outside in the yard. Aﬂ@ Coberiy went to the cruiser in front of 43 Boltin Street to

interview Lewis. Cobelly asked Lewis if he had been advised of his Miranda rights, and

Lewis respongdeti.{fiat he understood his rights. During the conversation, Lewis admitted
fat mill (equipment used to condition dogs for dogfighting) and dogs inside
ﬁ. L.ewis denied owning any of the dogs outside the house. Based on the
mation Coberly received, he prepared a search warrant affidavit and obtained a search
warrant for 43 Boltin Street.

At approximately 8:45 p.m., Lungs signed a consent to search form authorizing the
search of his van. Lewis’ house was searched in the early morning of October 26, 2006,

after a search warrant was obtained. Thirteen dogs and numerous dogfighting-related

items, including a slat mill, scales, medication and medical equipment, were seized from
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the residence.

Lewis and Lungs were arrested at approximately 2:00 a.m. on October 26, 20086,

5

Lewis was subsequently indicted for fourteen counts of dogfighting, in vig} '&i:%f R.C.

959.16{A}(3), and three counts of possession of criminal tools. {Lungg Was also charged

F W

with numerous counts of dogfighting and possession of criminal tedlg.}
4 & &
On November 21, 2006, Lewis moved to suppress %%eﬁence seized from 43
A "

Boltin Street, arguing that the affidavit in support of the ' rch warrant failed to establish

P

probable cause for the search, the warrant !ackeg cificity, and the officers seized items

outside the scope of the warrant. Lewis alsg a suppress any statements made and

any physical evidence obtained as 5%2%3 t75f his statements. Lewis argued that his
LN
statements were made invo!untg‘ﬁg@gé@ithout intelligently waiving his Miranda rights.
ks

g

Hearings on the suppr

%sigﬁ motions were held on February 2, March 1, and March

22,2007, Inhis suppler@l memorandum after the hearings, Lewis raised additional

arguments by adogt%fihe arguments made by Lungs in his separate motion to suppress,
2 W
which challeg%fhe officers’ initial intrusion, the initial searches, and the profracted

detenti a ' Eungs and Lewis.
£

& 2
*@‘%ﬁ'\e trial court denied Lewis and Lungs’ motions to suppress. The trial court first

2
Qé&ﬁ*‘cluded that “[a]ll the contacts in this case were consensual until the Defendants were
&

25
, k placed in the cruiser.” The court noted that neither Lewis nor Lungs had an expectation

of privacy in the area where the conversation took place, even if it occurred on private
property. At the time Lewis and Lungs were detained in the cruiser, the officers had a
reasonable and articufable suspicion of criminal activity that justified their detention while

an investigation continued.
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The trial court further found that the officers’ observations of the dogs was the result

of open observation, not a search. Neither the officers’ use of a flashlight to 1llum;g,ate the

Lo, %1"5’

interior of the minivan nor leaning into the vehicle converted the open obsemag;‘%gm’* intoa

’?;\”AF

search, The court also concluded that Lungs’ consent to search his Vaﬁ%ég v%luntary and

that Lewis and Lungs each voluntarily waived his Fifth and Saxth Aﬁhﬂmdment rights. As

for the search warrant, the trial court concluded that the m%rmatton contained in the

affidavit was constitutionally obtained and that were sufficient facts and

circumstances for the issuing judge to find prob

A

In his sole assignment of errow@e&“ﬁy@ﬂaims that the trial court erred in overruling

_ gﬁ
his motion to suppress. :

In reviewing the trial coui ’g ruling on a motion to suppress evidence, this court must

-accept the findings of f ade by the trial court if they are supported by competent,

%%?‘% entered his property to inquire about the dogs. Lewis further asserts that the officers

e

then untawfully searched Lungs' van and his truck, which ultimately led to evidence in

e

@3 &, support of the search warrant.
As an initial matter, the State arguas that Lewis waived his challenges to the initial
intrusion, the police looking into the van, and the consent to search the truck because he

failed to raise these issues prior to the suppression hearing. We agree with the State that

THE COURT OF APPEALS OF OHIO
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e —

L ewis should have raised these issues in his motion, However, because we agree with the

trial court that the evidence was lawfully obtained, we will nevertheless addre%ew;s

o,
g

arguments. % :%

The Fourth Amendment to the United States Constitution proteé'@;gdmduats from

unreasonable searches and seizures. Terry v. Ohio (1968}, 392 US‘%} §88 $.Ct. 1868, 20
» ¥ “ﬁ&, &

L.Ed.2d 889. Not all interactions between citizens and the %eigceaghowever constitute a

seizure. Rather, the interactions between citizens and%ﬁ%e’nforcement officers can fall
2 L

within three distinct categories: a consensual epegunter, an investigative detention, and

e

an arrest. State v. Taylor (1995), 106 Ohig

Consensual encounters ocoury E} 5 pohce merely approach a personin a public

place and engage the person in ¢8hyersation, and the person remains free not to answer

and to walk away. United w' v. Mndenhali (1980}, 446 U.8. 544, 553, 100 S.Ct. 1870,
1876, 64 L.Ed.2d 497 @i}os The encounter remains consensual even if the officer

asks questions, to examine an individual's identification, and asks to search the

person’s belgngiigs, provided that the officer does not convey that compliance is required.
.'nguez (1984), 469 U.S, 1, 4-6, 105 S.Ct. 308, 83 L.Ed.2d 165, 169-171;

g;!ﬂ%g Bostick (1991), 501 U.8, 429, 111 S.Ct. 2382, 115 L.Ed.2d 389. “The Fourth

endment guarantees are not implicated in such an encounter uniess the police officer

has by either physical force or show of authority restrained the person’s liberty so that a

reasonable person would not feel free to decline the officers requests or otherwise
terminate the encounter.” (Citations omitted) Taylor, 106 Ohio App.3d at 747-48,
An individual is subject to an investigatory detention when, in view of all the

circumstances surrounding the incident, by means of physical force or show of authority,
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a reasonable person would have believed that he was not free to leave or is compelled to

respond to questions. Mendenhall, 446 U.S. at 553; Terry, 392 U.S. at 16, 192 Under

! %
Siv, 3

s ﬁiﬁcrder to

Terry, police officers may briefly stop and/or temporarily detain individu

investigate possible criminal activity if the officers have a reasonable, af’ff‘-~ Ble suspicion

o. 20270, 2004-

£

that criminal activity may be afoot. State v. Martin, Montgomz% Q?ﬁp. ]

B,

Ohio-2738, at §110, citing Terry, supra; State v. Molstte, w&utge%ery App. No. 19694,

2003-Ohio-5965, at 10. "Reasonable suspicion enta:fg%%me minimatl leve! of objective

justification for making a stop — that is, sg g more than an inchoate and

unparticularized suspicion or 'hunch,’ buéﬂ%%ghn the level of suspicion required for
probable cause." Stale v. Jones (19@@% "?O%ﬁso App.3d 554, 558-557, 531 N.E.2d 810,

citing Terry, 392 U.S. at 27, e%une the existence of reasonable suspicion by

EF
g

evaluating the totality of the ¢j Qwstances. considering those circumstances “through the
eyes of the reasonable -udent police officer on the scene who must react to events

as they unfold.” v. Heard, Montgomery App. No. 18323, 2003-Ohio-1047, at |14,

quoting Statg ews {1991), 57 Ohio Si.Sd 86, 87-88, 565 N.E.2d 1271, see Slate v.
Bol;g% (g&% ? Ohio St.3d 177, 524 N.E.2d 489 (setting forth factors to consider in
?det%mgi;ig whether a reasonable suspicion to make a stop exists).

%% “  The final category is a seizure that is the equivalent of an arrest. "A seizure is
equivalent to an arrest when (1) there is an intent to arrest; (2) the seizure is made under
real or pretended authority; (3) it is accompanied by an actual or constructive seizure or
detention; and (4) it is so understood by the person arrested.” Taylor, 106 Ohio App.3d at
748, citing State v. Barker (1978}, 53 Ohio St.2d 135, 372 N.E.2d 1324, at syllabus. An

arrest must be based on probable cause.
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Upon review of the record, we agree with the trial court that, prior to being placed

in a cruiser, the encounter between Lewis and the police was a consensual en@%unter.
& @%& s

Zimmerman and Velez did not activate the cruiser's lights or siren when it@@%@% up to

Lewis' property. The officers approached Lewis and the others and ag;%ad tg speak with
them about the dogs. Although the officers requested the men's idevgﬁjjp é%on, the officers
did not indicate that compliance was required and Lewis’ lja%miw:s not restrained by
physical force or a show of authority. iﬁé

In this case, the consensual nature of thm%%‘%nter is not altered by the fact that

it occurred on the grassy area between Lewis’ fence. Even assuming that

2B

N
&,

the grassy area was Lewis’ private prﬁ{,

dad that the officers restrict their movements to

gﬁ”e police may enter private property without

such conduct constituting a seargh
those areas generally made d&egste to visitors, such as driveways, walkways, or similar

dy State v. Lungs, Montgomery App. No. 22704, 2008-Ohio-

4928, 120, State v, rson, 173 Ohio App.3d 575, 879 N.E.2d 806, 1117 ("The only areas

of the cuﬂiia%ez% re the officers may go are those impliedly open to the public.”).
Iﬁi@i‘ihe officers approached Lewis and his companions in the grassy area

gdjiﬁ@%ﬁ to the alley, which was being used for parking by Lewis and one of his visitors.

g%% record thus reflects that the officers approached Lewis in an area that was generally

e

accessible to visitors, and there is no evidence that, absent a warrant, the officers entered
the fenced area or any other portion of the property that was not accessible to the public.

Next, Lewis asserts that "the search continued, without probable cause or a search
warrant, during which the officers found more incriminating evidence which uitimately led

to the search of Mr. Lewis’ home.” We presume that Lewis is referring to the evidence
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obtained from Lungs’ van.

“Itis fundamental that Fourth Amendment rights are personal in nature andﬁr\_&ay not
be vicariously asserted. Rakas v. /flinois (1978), 439 U.S. 128, 133-34, 99&%&4‘;&1 58
L.Ed.2d 387. A person aggrieved by the introduction of evidence saﬁix@d By an illegal
search of a third person's premises or property has not suffered @ﬁﬁéﬁ%ﬁmmmt upon his
Fourth Amendment rights. 1d. at 134. Consequently, a persﬁn éﬁ?liengmg the legality of
a search bears the burden of proving that he has stan State v, Williams (1995), 73

Ohio St.3d 153, 166, 652 N.E.2d 721, The burde glet by establishing that the person

has a iegitimate expectation of privacy in ﬁu% EEG searched that society is prepared to
recognize as reasonable. Rakas, 43%4:%3 ﬁf 143; Williams, 73 Ohio St.3d at 166." State

v. Henderson, Montgomery App¢Ra,’ Zﬁ 62, 2008-Ohio-1160, 9.
w{?

The evidence at the supf gssion hearing established that Lungs owned the van, and

Lewis disclaimed any © ip of the van or of the dogs inside the van and outside his

home. Consequeia&ﬁy ewis had no expectation of privacy in the van, and he lacks
standing to c}a‘gﬁzéﬁge the officers’ search of the van. {We note that we concluded in Lungs'
appeal n% Fourth Amendment violation occutred when the officers looked into Lungs'’

p;gwa% and viewed the dogs and other items, which were openly visible. Lungs at24.)

lewis also asserts that his signed consent to search his vehicle was invalid beéause
it was obtained while he was being untawfully detained and it was not voluntarily given.
The record does not support either of Lewis’ contentions. By the time Lewis was detained,
Officers Zimmerman and Velez had observed approximately 25 pitbulls in and around
Lungs' van at Lewis’ residence. Some of the dogs had visible scarring and a coliar with

a large ring, such as is used to condition dogs for dogfighting. Hypodermic syringes,
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weapons clips and bullets had been located in the van. Brasher had been at Lewis’ home

to purchase a dog from Lungs. Although Lewis denied any ownership of the dogs@%ar the
B %

van, based on the totality of the circumstances, the officers had a reasonab&a% culable
ko
suspicion that Lewis was invoived with dogfighting such that they were m%t@ed”' indetaining

Lewis while they investigated.
As for the search of his truck, Lewis was being Iawfuily%g%?wm when he consented

to the search of his vehicle. Thus, Lewis’ consent to sé@g@h his truck was not invalid per

or otherwise given involuntarily.

Because we have determjfie {t the officers lawfully approached Lewis, looked

BROGAN, J. and FAIN, J., concur,

Copies maited to:
Michele D. Phipps

Jay A. Adams

Hon. Jeffrey E. Froelich
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