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STATEMENT OF FACTS

On March 19, 2003, Plaintiff-Appellant, Diazonia Benton (herein after

"Benton") was involved in a motor vehicle accident, while in the course and scope of her

employment with Defendant-Appollee, Hamilton County Educational Service Center (herein

after "HCESC"). Benton v. Hamilton County Educ. Svc. Ctr. (1St Dist.), 2008 Ohio App.

Lexis 3586, 2008-Ohio-4272. (Appx. 16.) Benton was assigned claim number 03-889051

by the Ohio Bureau of Workers' Compensation (herein after "BWC") and on March 9, 2005,

the BWC issued an Order allowing the Benton's Ohio workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. (Appx. 58.) This

BWC Order gave either party the right to appeal this Order, within fourteen (14) days of

receipt of said Order. (Appx. 59.) HCESC did receive said BWC Order allowing Benton's

workers' compensation claim and HCESC did not appeal the allowance of the claim.

Thereafter, on April 27, 2005, Benton requested that additional conditions be amended into

her workers' compensation claim. The Industrial Commission's District and Staff hearings

both granted the additional conditions of radiculopathy and L5-S1 herniated disc. (Appx. 53,

56) HCESC did not appeal the Industrial Commission's Staff Hearing Order of January 26,

2006. (Appx. 53.)

On February 3, 2006, HCESC filed a C-86 Motion with the Industrial Commission of

Ohio requesting the Industrial Commission exercise continuing jurisdiction and make a

determination of fraud, pursuant to R.C. 4123.52. (Appx. 50.) On June 14, 2006, a hearing

was held at the District Hearing Level of the Industrial Commission of Ohio and denied
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HCESC's request to exercise continuing jurisdiction. (Appx. 47, 48.) HCESC appealed the

District Hearing Level Order on July 7, 2006, and on August 29, 2006, the Industrial

Commission's Staff Hearing Officer also denied HCESC's motion requesting that the

Industrial Commission exercise continuing jurisdiction, and found "absolutely no evidence

that the injured worker has misrepresented the purpose of her trip...on March 19, 2003,"

(Appx. 42, 43, 44.) HCESC appealed this decision on September 15, 2006 and on

September 19, 2006, the Industrial Commission of Ohio Staff Hearing Level II did refused

the appeal of the HCESC. (Appx. 40, 38.)

Thereafter, on November 07, 2006, HCESC proceeded to file a Notice of Appeal,

with the Court of Common Pleas in Hamilton County, Ohio, due to the Industrial

Commission's refusal to exercise continuing jurisdiction, pursuant to R.C.4123.52. (Appx.

36,) On January 27, 2007, Benton did file a motion with the Common Pleas Court of

Hamilton County on the grounds that the trial court did lack subject matter jurisdiction to

hear HCESC's appeal. (Appx. 28.) On February 27, 2007, the trial court granted Benton's

Motion to Dismiss for lack of subject matter jurisdiction. (Appx. 27,) Thereafter, HCESC did

file a Notice of Appeal to the First District Court of Appeals. (Appx, 25) The First District

Court of Appeals rendered its decision on August 22, 2008, indicating that the trial courf

erred and that the decision of the Industrial Commission to not exercise jurisdiction was

appealable to the Court of Common Pleas under R,C. 4123.512(A). (Appx. 16-24.)

Recognizing and referencing a split of authority among appellate districts and noting that

the Ohio Supreme Court had not "squarely addressed this issue", regarding whether a right
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to participate issue exists, based upon the Industrial Commission of Ohio's refusal to

exercise continuing jurisdiction to make a determination of fraud. (Appx. 22,23,)

In response to the First District Court of Appeal's decision, Benton filed a Motion

requesting Certification of Conflict with the First District Court of Appeals. (Appx, 10) On

September 18, 2008, the First District Appellate Court did cerfify the conflict and recognized

their decision as being in conflict with Thomas v. Conrad (Feb. 14, 1997) Second District

Nos. 15873 and 15898, and Brown v. Thomas Asphalt Paving Co., Eleventh District, No.

2000-P-0098, 2001-Ohio-8720. (Appx. 10.) Thereafter, Benton did file a Notice of Ceriified

Conflict with the Ohio Supreme Court on October 09, 2008. (Appx. 2.) By way of Entry filed

December 31, 2008, the Ohio Supreme Court did grant Benton and Administrator's, Notice

of Certified Conflict. Benton v. Hamilton County Educ. Svc. Ctr. (2008) 120 Ohio St.3d

1452, 2008-Ohio-1946 (Appx. 1.)

ARGUMENT

Proposition of Law No. I:

The refusal by the Industrial Commission of Ohio to exercise

continuing jurisdiction to make a finding of fraud is not a right to

participate issue under R.C. 4123.512.

3



Under the language of R.C. 4123.52, the Industrial Commission of Ohio is vested

with continuing jurisdiction over its orders after issuance of a final order. However, the

jurisdiction of the Industrial Commission to make such modifications with respect to former

findings or orders does have limitations. The Ohio Supreme Court, in State ex rel, Gobich

v. Industrial Commission, 103 Ohio State3d 585, 817 N.E.2d 398, citing State ex rel.

Nicholls v. Industrial Commission, (1998), 810hio St.3d 454, 459, 692 N.E.2d 188, opined

that the Industrial Commission's "...continuing jurisdiction can be invoked only where one

of these preconditions exists: (1) new and changed circumstances, (2) fraud, (3) clear

mistake of fact, (4) clear mistake of law, (5) error by an inferior tribunal,,.." Furthermore,

R.C. 4123.512(A) provides that the claimant or employer may appeal an order of the

Industrial Commission ",,.other than a decision as to the exterit of disability to the court of

common pleas,,.." However, a court whose jurisdiction has not been properly invoked

cannot accept jurisdiction by agreement, acquiescence or consent. Cunningham v. Young,

et al., (1963), 119 Ohio App. 261,263, 193 N.E.2d 924, 926 (Ohio App. 1st Dist. 1963)).

In Workers' Compensation matters, appeals are taken and an action is initiated by

the filing of a Notice of Appeal with the common pleas trial court or by way of Mandamus

with the Tenth District Court of Appeals, pursuant to R.C. 4123.512. In Ohio, the rights and

duties under the Ohio Workers' Compensation Laws are purely statutory. State, ex rel.

Yaple v. Creamer (1912), 85 Ohio St, 349, 97 N.E,2d 602. The rights and duties rest

exclusively on the grant of legislative authority by the enabling Workers' Compensation Act.

State ex rel. Kroger v. Indus Comm., (1942), 37 Ohio Law Abstract 509, 48 N.E.2d 114.
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Moreover, R.C. 4123.512 provides the exclusive statutoryscheme to appeal an Order of

the Industrial Commission.

A. There is no automatic right of appeal from an Order of the Industrial

Commission to a Court of Common Pleas. , If the litigant does not

choose the proper avenue of appeal, the reviewing court lacks subject

matterjurisdiction.

The Ohio Supreme Court in Felty v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d

234, 602 N.E.2d 1141 acknowledges that litigants may only appeal decisions of the

Industrial Commission that determine whether an employee is or is not entitled to be

compensated for a particular claim. Id. at 239, 1141. The determination of whether the

common pleas court has subject matter jurisdiction depends on the type of decislon issued

by the Industrial Commission. Id. The Supreme Court in Felty noted, a direct appeal to

common pleas court is the most limited form of judicial review, "because the workers'

compensation system was designed to give employees an exclusive statutory remedy for

work related injuries, a litigant has no inherent right of appeal in this area". (Felty, supra at

237, 1144, citing Cadle v. General Motors Corp. (1976), 45 Ohio St. 2d 28, 33, 340 N.E.2d

403, 406). Moreover, the Felty court indicated that "(t)he courts simply cannot review all

the decisions of the commission....", and "(u)nless a narrow reading of R.C. 4123.519

(currently R.C.41 23.512) is adhered to, almost every decision of the commission, major or

minor, could eventually find its way to common pleas court". Id. at 238, 1144. Significantly,

a decision by the Industrial Commission does not determine a right-to-participate in the

State Insurance FuM, Unless the decision is finalizing an allowance or disallowance of the
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employee's claim. Afrates v, Lorain (1992), 63 Ohio St,3d 22, 27, 584 N.E. 2d 1175, 1179.

(See also State, ex rel. Evans, v. Indus. Comm. (1992), 64 Ohio St.3d 236, 238, 594

N,E.2d 609, 610).

In the case at bar, Benton's right to participate in the Ohio Workers' Compensation

Fund had been determined and finalized, when the Bureau of Workers' Compensation

initial order allowing her claim on March 09, 2005 was not appealed by HCESC.

Significantly, this BWC Order did establish Benton's right-to-participate in the Workers'

Compensation Fund for her industrial injuries. Moreover, the September 19, 2006 decision

by the Industrial Commission, to refuse to exercise continuing jurisdiction and make a

determination as to fraud, did not finalize Benton's allowahce of her claim and significantly

did not finalize a disallowance of her claim, as that determination had been made by the

March 09, 2005 BWC Order which allowed Benton's claim and which HCESC did not

appeal.

Similar to Benton's claim, the employer in Harper v. Administrator, Bureau of

Workers' Compensation (11fh District), 1993 Ohio App. Lexis 6068 did not appeal the initial

allowance of the injured workers' compensation claim. Thereafter, the employer filed a C-

86 motion asking the Industrial Commission to exercise continuing jurisdiction and make a

determination of fraud. The Harper Court opined that the employer's remedy lies in

Mandamus and that the Court of Common Pleas lacks subject matter jurisdiction to hear

the employer's appeal. ld at 8. This was so, because thQ employer did not appeal the initial

allowance by the BWC, which allowed the injured workers' claim. Id at 6. This is the why
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the refusal to exercise continuing jurisdiction in the case at bar does not give rise to a right-

to-participate issue under 4123.512(A).

B. In a Right-To-Participate issue under R.C. 4123.512, a difference

exists and sound reasoning supports an appeal to the Court of

Common Pleas on the denial or discontinuance of an injured worker's

claim while denying an employer's appeal of an order of the Industrial

Commission which refused to exercise continuing jurisdiction to make

a determination as to fraud.

Commenting on R.C.4123.512 appeals, the Ohio Supreme Court in Felty

understood that a direct appeal to common pleas court is the most limited form of judicial

review and that "a litigant has no inherent right of appeal in this area". Felty v, AT&T

Technologies, Inc., supra at 237. Additionally, the Felty Court directed that unless the

decision is finalizing an allowance or disallowance of an injured worker's claim, a right-to-

pariicipate issue does not exist. Id, at 27, 1179. A distinction exists when an order

terminates an injured worker's claim or their right to continue to participate in the Workers'

Compensation Fund, as opposed to the denial of a request to re-open a matter that has

previously been determined, (i.e. a request to exercise continuing jurisdiction).

In the case at bar, the employer, HCESC seeks to stand in the same position, as if

they would have appealed the initial BWC Order which allowed Benton's claim on March

09, 2005. Any party to the claim could have pursued an R.C.4123.512 appeal into the

court of common pleas on the initial allowance or a subsequent determination of the

allowance of additional conditions in a claim. These scenarios are clearly contemplated
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when interpreting what right-to-participate means. The directives of the Afrates Court are

not consistent with and would not permit an R.C.4123.512 appeal to the court of common

pleas by an employer on the refusal by the Industrial Commission to exercise continuing

jurisdiction to make a determination of fraud.

While this Court has not squarely addressed the exact issue as presented in the

case at bar, prior decisions of the Ohio Supreme Court in Fefty, Afrates provide sound

footing and guidance to make the determination that no right-to-participate issue exists for

HCESC in Benton's claim. More recently, this Court again reiterated the underlying

principle of Workers' Compensation R.C,4123,512 appeals, by opining that only a claimant,

whose right-to-participate in the workers' compensation fund has been terminated, may

appeal to the court of common pleas, under R.C. 4123.512(D). White v. Conrad, 102 Ohio

St,3d 125, 2004-Ohio-2148, para. 12-14,

in commenting in dicta on the Fifth and Tenth District decisions, that held that the

courts of common pleas have jurisdiction to hear R.C. 4123.512 appeals that pertain to the

refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction to make a

finding of fraud, the Ohio Supreme Court in Thomas v. Conrad (1998), 81 Ohio St. 3d 475,

was presented with and addressed a factual scenario different from the Benton case. See

Benton, 2008-Ohio-4272 at para 18; Jones v. Massitton Bd. Of Educ. (5(h Dist.), 1994 Oho

App. Lexis 2891; Moore v. Trimble (10th Dist.), 1993 Ohio App. Lexis 6204. The injured

worker in Thomas was a victim of a dog attack after she had already submitted a claim for

Workers' Compensation benefits as a result of an industrial injury. The employer objected
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to the injured worker's right-to-participate in the Workers' Compensation Fund, due to an

intervening injury related to the dog attack. The Industrial Commission refused the

employer's request and continued the injured worker's compensation. The Supreme Court

held that the decision of the Industrial Commission not to discontinue participation in the

Fund was not a right-to-participate issue but rather a question of the extent of disability.

However, the Thomas Court then commented on the Jones and Moore decisions where the

employers alleged fraud:

Our opinion today does not change the reasoning of the courts of appeals in
Moore v. Trimble and in Jones v. Massillon 8d, of Edn. The employers in
Moore and Jones questioned the claimants' right to continue to participate in
the fund, alleging fraud witlr regards to facts surrounding the respective
claimants initial claims... Here (the employer) did not raise the issue of fraud
or question (the employee's) original claim. Id at 478-479.

While commenting and distinguishing the Fifth and Tenth Districts' decisions in

dicta, the reasoning in Thomas supports Benton's position. The Thomas court noted the

employer claimed "fraud" and framed its motion in terms of terminating the right-to-

participate°. The employer claimed that it could appeal to the court of common pleas,

pursuant to R.C. 4123.512 because ifthe Industrial Commission had granted its motion,

then the employer "would have been able to appeal". Id at 477. The Thomas Court

rejected this argument, because the effect of the Industrial Commission's Order did not

disturb the injured worker's right-to-participate, and therefore rendered its decision that the

matter should have been treated as an "extent of disability" issue, which can be appealed

by way of Mandamus. Id at 478. The same reasohing applies in the case at bar. Diazonia

Benton's right-to-pariicipate was determined by the initial BWC Order which HCESC did not
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appeal. Moreover, there has been no subsequent Order of the BWC or the Industrial

Commission that has terminated her right-to-participate or continue to participate.

It is not how the party frames its argument or writes its motion, requesting that the

Industrial Commission exercise continuing jurisdiction and make a determination as to

fraud that is determinative. What the reviewing court must look at is; whether the injured

worker's right-to-pariicipate or continue to participate has been previously established and

did the Order which the employer is attempting to appeal, to the court of common pleas,

finalize the allowance or disallowance of the injured worker's right to participate. It is the

effect that the Industrial Conimission's order has on the injured worker's claim not the

language used in the motion requesting continuing jurisdiction.

Furthermore, the aggrieved employer is not without a remedy. The employer can

file a complaint, in Mandamus in the Tenth District Court of Appeals, seeking relief.

Moreover, the Thomas Court also opined that no equal protection issue exists, when an

adverse Order of the Industrial Commission is issued, as "both the employer and employee

have the right to appeal when they are negatively affected". Id at 479. It is not unfair to the

employer to hold that once an injured worker's right-to-participate in the Workers'

compensation fund has been established, a decision by the Industrial Commission to

refuse to exercise continuing jurisdiction to make a determination of fraud, does not equate

to a right-to-participate issue because the decision does not terminate the injured worker's

right-to-participate in the workers' compensation fund. To find otherwise would undermine

and redefine the Ohio Supreme Court's decisions in Afrates and Felty. Afrates v. Lorain
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(1992), 63 Ohio St.3d 22, 584 N.E. 2d 1175, Felty v. AT&T Technologies, Inc. (1992), 65

Ohio St.3d 234, 602 N.E.2d 1141.

C. An allegation of fraud by a party to a workers' compensation claim

does not create an issue that is not already provided for under the

laws of workers' compensation.

In issues regarding "fraud"', the Administrator of the Bureau of Workers'

Compensation or the Industrial Commission of Ohio has the exclusive authority to

determine whether a claimant has committed fraud in his or her receipt of benefits. Schultz

v. Ohio Bur. of Workers' Comp. (2002), 148 Ohio App.3d 310, 722 N. E.2d 1253 (Ohio App.

4(h Dist. (2002)). Additionally, the sole method to challenge a finding by the Industrial

Commission in respect to an allegation of fraud, is for the dissatisfied party to file a

complaint for a writ of mandamus. Id. at 314, 1256. "R.C. 4123.512 excludes all other

decisions, including decisions involving fraud, from the common pleas court's jurisdiction."

ld at 313, 1256.

In the case of Schultz, the Industrial Commission determined that the claimanf had

committed fraud in her receipt of workers' compensation benefits, when it found she had

been working part-time while collecting permanent and total disability compensation

benefits. Id. at 312, 1255. The claimant then filed a complaint in the Scioto County's Court

of Common Pleas, ld. The Court of Common Pleas dismissed Schultz's complaint based

upon lack of subject matter jurisdiction pursuant to R,C,4123.512. ld, at 312, 1255. The

Court of Appeetls affirmed the decision of the Court of Common Pleas, basing its decision

on the Supreme Court of Ohio's determination that the jurisdiction conferred upon the
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common pleas courts by R.C.4123,512 includes only issues regarding to the-right-to

participate. Id.

The claimant in Schultz argued that the trial court derived its jurisdiction over the

Industrial Commission from R.C. 4123.512 and that this section authorizes the trial court to

evaluate Industrial Commission determinations of fraud. Id. at 313, 1255. However, this

argument is misplaced because: R.C.4123.512 states that a claimant can only appeal an

Industrial Commission determination to the court of common pleas, other than a decision

as to the extent of disability. Schultz argued that this limitation did not exclude the

Industrial Commission decisions pertaining to fraud, an argument that lacks merit due to

the narrow construction of the scope of jurisdiction under R.C. 4123.512 by the Supreme

Ccurt of Ohio, The Schultz Court did not draw a distinction between types of fraud in

Workers' Compensation matters, other than to state that workers' compensation fraud

issues are "different from common law actions for fraud" and that in "common law fraud a

finding of fraud could result in punitive damages assessed against the debtor". Schultz at

316, 1257, citing Preston v. Murty (1987), 32 Ohio St.3d 334, 512 N. E, 2d 1174.

Significantly, the Ohio Workers' Compensation Act certainly does not provide a

remedy in the form of punitive damages to any party to a workers' compensation claim.

The Schultz Court further opined that pursuant to R.C. 4123.511 (J)(4), the Administrator or

the Industrial Commission may determine whether a claimant has committed fraud in his or

her receipt of benefits. Id. at 315, 1256. The rights of employees are not governed by

common law, but are conferred by the General Assembly. ld. A finding regarding fraud

involves a right conferred by the General Assembly, and no right to a jury trial exists with

12



respect to a finding of fraud by the Industrial Commission. Id, at 316, 1257, The Court of

Appeals in Schultz found the plain meaning of the Ohio Supreme Court's holdings to be

that R,C.4123.512 confers jurisdiction only upon decisions that involve the right-to-

participate, and that the Supreme Court of Ohio has clearly excluded any other decisions,

including any that involve fraud, from the jurisdiction of the common pleas court. Id at 314,

1256.

The Schultz Court did not draw a distinction in the type of fraud alleged or when the

fraud was to allegedly have occurred. To do otherwise would open the common pleas

court to civil fraud trials under the guise of a rig ht-to-partici pate issue. There would be no

finality in the allowance of a workers' compensation claim and a party could file a motion at

the Industrial Commission requesting that the Commission exercise continuing jurisdiction

for a finding of fraud, years after the allowance of a claim. Allowing an employer to appeal

to the court of common pleas under R. C. 4123.512, years after the allowance of a claim,

simply by filing a motion at the Industrial Commission requesting continuing jurisdiction,

would place an employer in no worse a position for not having ever contested the initial

allowance of the worker's claim.

Furthermore, the finding of the Court in Schultz is consistent with the holding of the

Court in LTV Steel Co. V. Gibbs (1996), 109 Ohio App. 3d 272, 671 N.E.2d 1360 ( Ohio

App. 8th Dist. (1996)). In LTV, the self-insured employer in a Workers' Compensation claim,

attempted to file an action in the Court of Common Pleas to recoup an over-payment paid

to a Workers' Compensation claimant based upon fraud. The Cuyahoga Common Pleas
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Court in LTV determined there was no subject matter jurisdiction and dismissed the action,

stating:

Appellant LTV seeks to avoid this jurisdictional limitation by arguing that its claim for
recoupment of an overpayment of benefits is based on traditional common law
causes of action of which the trial court has original jyrisdiction. The Industrial
Commission has discretion to determine whether there is evidence of fraud, new or
changed circumstances occurring subsequent to an order, or a mistake prejudicing
one of the parties, prior to the exercise of its continuing jurisdiction pursuant to R.C.
4123.52 to change an order which has become final. ,,.. LTV must seek redress
from the commission and then if dissatisfied, may file a complaint for a writ of
mandamus with the Tenth District Court of Appeals, LTV at 277, 1360, citing Felty,
supra, 65 Ohio St. 3d at 237, 602 N. E.2d at 1144, State ex rel Cook v. Zimpher
(1985), 17 Ohio St.3d 236, 237, 17 OBR 474, 475, 479 N.E.2d 263, 264; State ex
rel. Hawley v, Indus. Comm. (1940), 137 Ohio St. 332, 18 0.0. 519, 30 N.E.2d 332
syllabus.

Moreover, in Brown v. Thomas Asphalt Paving Co., Inc., et al., (2001), Ohio App.

LEXIS 5659 (December 14, 2001), Portage App. No. 2000-P-0098, the Eleventh District

Court of Appeals granted the injured workers' appeal. In Brown, as in the case at bar, the

claimant's workers' compensation claim was granted and the employer did not appeal the

initial allowance of the claim. Id at 2. The injured workers' right-to-participate had been

established. Three years after the allowance of the claim, the Defendant, Thomas Asphalt

filed a motion with the lndustrial Commission requesting continuing jurisdiction and sought

a finding of fraud and sought to have the claim disallowed after the injured worker's right-to-

participate had been established. Id. The injured worker, Brown filed a motion to dismiss

with the Portage County Common Pleas Court for lack of subject matter jurisdiction. ld at 4.

The trial court denied Brown's motion and a civil fraud trial was held, with the burden of

proof being placed on the injured worker, ld at 4,5. A verdict was returned against the
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injured worker, finding that the injured worker was not entitled to participate in the workers'

compensation fund. !d. An Appeal was taken by the injured worker and the Portage Court

of Appeals found that "... (t)he Ohio Supreme Court has consistently taken a narrow

approach in interpreting R.C. 4123.512(formerly R.C,4123.519)". See, e.g., Felty, supra, at

paragraph two of the syllabus (holding that "once the right of participation for a specific

condition has been determined by the Industrial Commission, no subsequent rulings,

except a ruling that terminates the right to participate are appealable... ") Id at 7. The

Brown Court went on to opine that pursuant to Felty and Harper v. Administrator, et al.,

1993 Ohio App. LEXIS 6068 (Dec. 17, 1993), Trumball App. No. 93-T-4863, the injured

workers' right-to-participate had been previously approved and not appealed, and "once the

Industrial Commission ruled that there was no fraud, the court of common pleas lacked

jurisdiction to review the commissions ruling." ld at 7, 8. The effect of the Industrial

Commission order to not exercise continuing jurisdiction did not finalize an allowance or a

disallowance of the injured worker's claim.

Significantly, no distinction is drawn by the, Schultz, LTV or Brown courts in types of

fraud, for purposes of Ohio Workers' Compensation. Workers' Compensation fraud issues

are treated similarly by statute and involve the statutory classification of an extent of

disability issue under the workers' compensation statutory construction because the effect

of the Industrial Commissions' decisions did not finalize the allowance or disallowance of

the injured workers' claims. An employer has no right to appeal into 2 court of common

pleas, under R,C.4123.52 or R.C. 4123.512, an administrative decision that refuses to

exercise continuing jurisdiction to make a determination to find fraud.
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HCESC's C-86 motion, filed with the Industrial Commission on February 03, 2006,

requesting the Industrial Commission to exercise continuing jurisdiction to make a

determination of fraud lists and identifies evidence that was readily available at the time of

the initial allowance of Benton's claim. (Appx. 50, 51, 52). Time sheets, attendance

rosters, the First Report of Injury, traffic crash report, investigation findings, program job

descriptions, ect., were or could have been readily been available when Benton's claim was

initially allowed by the BWC on March 09, 2005. ( Appx. 58). Clearly, it is an attempt by

HCESC to circumvent the effect of Res judicata in Benton's workers' compensation claim.

An employer could, without the presentation of any evidence of fraud at the

Industrial Commission, as in Benton's claim, after the Industrial Commission refused to

exercise jurisdiction to make a determination of fraud, then file a Notice of Appeal in the

court of common pleas and request a jury trial alleging a right-to-participate issue exists.

Res judicata would be rendered meaningless. If a becomes too expensive, the employer

would have an out by filing a motion requesting that tlie Industrial Commission exercise

continuing jurisdiction seeking a finding of fraud. The courts of common pleas would

become a haven for "second bites" at the proverbial apple. Spoilage of evidence, fading

memories, difficulties locating witnesses or documents would result due to the passage of

time, from initial allowance of a claim to the open-ended period of time for filing of the

Motion requesting the Industrial Commission exercise continuing jurisdiction. Moreover,

the burden of proof in a right-to-participate matter lies with the injured worker. It does not

stand to reason that the injured worker would have the burden of proof, should a workers'
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compensation fraud trial be held. Additionally, punitive damages are provided for in a civil

fraud action, whereas, the Ohio Workers' Compensation Act provides no such remedy.

There are valid reasons why the Ohio Supreme Court has not dealt with this factual

scenario in the past. The Benton case does not deal with a right-to participate issue and no

right to appeal to the courts of common pleas exists for HCESC. Benton v. Hamilton

County Svc. Ctr., 120 Ohio St.3d 1452, 2008-Ohio-9948, To hold otherwise would lead to

abuses of the workers' compensation system, with the State of Ohio and the Ohio Workers'

Compensation Surplus Fund being the likely victim. When a motion is filed at the Industrial

Commission requesting continuing jurisdiction to make a determination as to fraud, years

after the industrial injury, the likely outcome will be that the injured worker has already

received the necessary medical treatment and temporary total and permanent partial

compensation would have already been paid out to the injured worker. An allegation of

fraud, that would allow an appeal to common pleas court under R.C. 4123.512, at such a

late point in time after the industrial injury, would likely find an injured worker indifferent to a

challenge to his claim or the injured worker would just not have the financial resources to

defend the claim in a civil jury trial. The State of Ohio, through the Attorney General Office,

would be left to defend the claim. The use of the State of Ohio's resources in this way

would be played out in common pleas courtrooms across the state. If the Ohio Attorney

General Office fails to defend the claim and the employer succeeds in its efforts in the court

of common pleas, the employer would then ask for repayment of its costs associated with

that workers' compensation claim from the Ohio Workers' Compensation Surplus Fund.

(i.e. premiums, assessments, litigation costs, ect..,).
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CONCLUSION

For the foregoing reasons, Plaintiff-Appellant, Diazonia Benton asks this Court to

overrule the First District's decision and find that the refusal by the Industrial Commission of

Ohio to exercise continuing jurisdiction to make a finding of fraud was not a right-to-

participate issue under R.C. 4123.512.

Respectfully jsG*itted,

^^'egory W. Bellm^n (0067740)
Weber, Dickey & ellman
813 Broadway,1s Floor
Cincinnati, Ohio 45202
Attorney for Plaintiff-Appellee, Diazoriia Benton
Ph, (513) 621-2260
Fax (513) 621-2389
weberbellmanP-yahoo,com
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Diazonia Benton

niT

Case No. 2008-1949

I3E.ir :;', r'lJJa

C¢ Ef;KQF€;OURT'
SUPREME COURT OF OEM,

v. ENTRY

I-Iamilton County Edtieation [sic) Service
Center and Administrator, [Ohio) Bureau
of Workers' Con7pensation

This cause is pending before the Court on the cei-Cification of a conflictby the
Court of Appeals for I-Iamilton Cotmty. On rev4-w of the order certifying a coiiflict,

It is determined that a conflict exists. The parties are to brief the issue stated in
the court of appeals' Entry filed September 18, 2008, as follows:

"Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.
4123.512?"

It is ordered by the Court, sua sponte, that this cause is consolidated with Suprem,e
Court Case Nos-•R908-l 946, Benton v. Hamilton Cty. Educational Serv. Ctr.

It is further ordered by the Court that the brieing in Case Nos. 2008-1946 and
2008-1949 shall be consolidated. The parties shall file two originals of each of the briefs
permitted under S.Ct.Prac.R. VI and include both case numbers on the cover page of the
briefs. The parties shall otherwise comply with the requirements of S.Ct.Prac.R. VI.

It is further ordered by the Court that the Clerk Mall issue an order for the
transmittal of the record from the Court of Appeals for Hamilton County.

(Hamilton County Court of Appeals; No. C070223)

THOMAS
Chief 7Listi
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Notice of Certified Conflict of Appellant, Diazonia Benton

Plaintiff - Appellant, Diazonia Benton hereby give's notice to this Court pursuant to the

Supreme Court Rule IV of the Certified Conflict, arising from the August 22, 2008, judgement of

the Homilton Court of Appeals, First Appellate District, entered in Courtof Appeals Case No.:

C-070223. (Ex.2)

Thereafter, on September 18, 2008, the First District Court of Appeals granted

Appellant's Motion to eertify a conflict on the issue of: Whether the refusal by the Industrial

Commission of Ohio to exercise continuing jLirisdietion to make a finding of fraud is a right to

participate issue under R.C. 4123.512? (Ex.l) The First District Appellate Court found that the

decisions which were in conflict to be:

The case at bar, Benton v. Hamilton County Educational Service Center, Appeal No.: C-

070223; as well as Jones v. Mass•illon Bd. Of Educ., 1994 Ohio App, LEXIS 2891 (June 13,

1994),Stark App. No.: 94CA0018, unreported (Ex.3) and Moore v. Trimble, 1993 Ohio App.

LEXIS 6204 (Dec.21, 1993), Franklin App. No.: 93APE08-1084, unreported (Ex.4), all of which

found such a decision a right to participate issue and appealable to the Courts of Common Pleas

under 4123.512; and

Brown v. Thomas A.sphalt Paving Co., 11'h District No.: 2000-P-0098, 2001-0hio-8720

of (Ex.5); Harper v. Adm'r, Bz r. Of Workers' Comp., 1993 Ohio App. LEXIS 6068 (Dec.17,

1993), 11`h District No.: 93-T-4863, unreported (Ex.. 6); and Schultz v. Adm'r, Ohio Bur. Of

"lYorkers' Comp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), all of which found that such

decisions were not right to participate issues and were not appealable to the Courts of Common

Pleas and that the proper remedy was a mandamus action.
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-4-



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Defendarnt Administrator's Notice of Certified

Ij

Conflict was served by U.S. mail this f^ day of October, 2008 upon

David J. Lampe, Esq.
Fnnis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, Ohio 45202-
(513) 421-2540
(513) 562-4986 Fax
d! ampe(a),erfl e,va 1. coni
Counsel for Defendant-Appellant,
Hamilton County Educational Service

he following counsel:

Nancy. Rogers
Attorney General

Benjamin Mizer*
Solicitor Genera]
*Counsel of Record

Elise Porter (0055548)
Assistant Solicitor
James M. Caizoll (0016177)
Assistant Attorney General
30 East Broad Street; 17" Floor
Colutnbus, Ohio 43215
(614) 466-8980
(614) 466-5087 Fax
bmizer@ag. state.oh.us
epi>r^tate,oh.us

Compe

Counsel for Defendant-Appellant
AdministratQr, Bureau of Workers'

4



DIAZONIA BENTON,

3ftt t(je

upieme Cotirt of Ofjio
Case No. 08- 1

Plaintiff-Appellant,

and

ADMINSTRATOR, BUREAtI OF
WORKERS' COMPENSATION,

Defendant-Appellant,

V.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appellee.

DEFENDANT ADMINISTRATOR'S
NOTICE OF APPEAL

GREGORY W. BELLMAN (0067740)
MICHAEL L. WEBER (0042331)
Weber, Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202
513-621-2260
513-621-2389 fax
weberbellman@yahoo.com
Counsel for Plaintiff-Appellee,

Diazonia Benton

DAVID J. LAMPE (0072890)
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OH 45202
513-421-2540
513-562-4986fax
dlampe@erflegal.com
Counsel for Defendant-Appellant,
Hamilton County Educationai Service

On Appeal from the
Hamilton County
Court of Appeals,
First Appellate District

Court of Appeals
Case No. C070223

F^ ►̂ EDD
OCT o ^^, 2aoE3

CLERK OF COURT
SUPREMF COURT OF OHIO

NANCY H. ROGERS
Attorney General of Ohio

BENJAMIN MIZER* 0083089)
Solicitor General.

* Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attorney General
30 East Broad Street, 17th Floor
Col,umbus; Ohio 432-15
614-466-8980
614-466-5087 fax
bmi zer@ag. state. oh. us
eporter@ag. state. oh.us

Counsel for Defendant-Appellant
Administrator, Bureau of Workers'
Compensatiom



NOTICE OP APPEAL

The Defendant-Appellant, Administrator of the Bureau of Workers' Conipensation

(Administrator) gives notice of her discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule II, Section I(A)(3) and Rute III, Section 1, from a decision of the Hamilton County
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IN TFIE COTIRT OF APPEALS

FTRST APPELLATE DISTRICT OF OI-IIO

HAMILTON COUNTY, OHIO

DIAZONIA BENTON, APPEAL NO. C-07o223

vs.

Appellee,

HAMILTON COUNTY EDUCATION
SERVICE CENTER,

Appellant,

and

ADMINISTRATOR, BUREAU OF
WOR-KERS' COMPENSATION,

AppelTee.

LrNTRY GRANTING MOTIONi
^TO CERTIFY CONFLICT D822393z

`

This cause came on to be considered upon the separate motions of the appellees to

certify a conflict, and upon the memorandum in opposition,

The Court finds that the motion to certify is well taken and is granted.

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas

u. Conrad (Feb.14, 1997) Second Dietrict Nos. 15873 and 15898, and Brown u. Thomas

Aspha(tPauing Co., Eleventh District, No. 2000-P-oo98, 2001-Ohio-8720

The certified issue is as follows:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jtvisdiction to make a finding of fraud is a right to participate issue t nder R.C.
4123,512?

To The,C;lerk;

Enter upon the Journal of the Court an S^P 1 B 20D8 per order of the Court.

(Copies sent to all eounset)'
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ISSUE:

Plaintiff-Appellee, Diazonia Benton moves this Court for an Order Certifying a Conflict,
pursuant to Article IV, Section 3(B)(4) of the Ohio Constitution on the issue of Whether The
Refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction to make a
finding of fraud is a right to participate issue under R.C. 4123.512.

MEMORANDUM

A. Procedural Posture

The within action originated when Defendant-Appellant Hamilton County

Educational Service Center (hereinafter Appellant, Hamilton ESC) filed a Notice of Appeal

on,November 07, 2006, alleging Civil Fraud in the receipt of workers' compensation

benefits and indicating that the Notice of Appeal was filed with the Hamilton County Court

of Common Pleas pursuant to jurisdiction granted by R.C. 4123.512. Plaintiff-Appellee,

(hereinafter Appellee, Benton), filed a Complaint, pursuant to R.C.4123.512 and in

response to the filing of Appellant, Hamilton ESC's Notice of Appeal, on or about November

11, 2006. Thereafter, the Appellant, Hamilton ESC filed an Answer, on or about December

05, 2006. Due to the trial court's lack of subject matfer jurisdiction over the pending

allegation of Fraud, Appellee, Benton filed a Motion to Dism.iss, on January 27, 2007. The

trial court granted Appellee, Bent,an's Motion on February 27, 2007. Appellant, Hamilton

ESC filed.the instant Notice of Appeal on March 29, 2007. Appellee, Diazonia Benton. On

August 22, 2008, this Court rendereda decision finding that the Industrial Commission's

refusal to exercise continuing jurisdiction and make a finding of fraud is a right to participate

issue pursuant to R.C. 4123.512.
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B. Statement of Facts

On March 19, 2003, Plaintiff-Appellee, Daizonia Benton was involved in a motor

vehicle accident, while in the course and scope of her employment with Appellant, Hamilton

ESC. A workers' compensation First Report of Injury was completed and filed by Appellee,

Benton on February 18, 2005 and was assigned claim number 03-889051 by the Ohio

Bureau of Workers' Compensation (herein after BWC). On March 9, 2005, the BWC issued

an Order allowing the Appellee, Benton's Ohiq workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. This BWC Order

gave the Appellant, Hamilfon ESC the right to appeal this Order, within fourteen (14) days

of receipt of said Order. Appellant, Hamilton ESC did receive said BWC Order granting

Appellee, Benton's claim and Appellant, Hamilton ESC did not appeal the allowance of the

claim. Due to Appellant, Hamilton ESC's failure to appeal the BWC Order, this Order has

become final and became Res Judicata, as to the allowance of Appellee, Benton's workers'

compensation claim. Thereafter, on April 27, 2005, Appellee, requested that additional

conditions be amended into her workers' compensation claim. The. District and Staff

hearings both granted the additional conditions of radiculopathy and L5-S1, herniated disc.

The Appellant, Hamilton ESC did not appeal the SHO order of January 26, 2006. The

Staff Hearing Order did become final and is Res Judicata.

On February 3, 2006, Appellant, Hamilton ESC filed a Motion requesting the

Industrial Commission exercise continuing jurisdiction pursuant to R.C. 4123.52 and

requested a finding of fraud. On June 21, 2006, a hearing was held and the District.

-12-



I-iearing Officer denied the Appellant, Hamilton ESC's Motion. The Appellant, Hamilton

ESC appealed the DHO Order on July 7, 2006. On August 30, 2006, the Staff Hearing -

Officer also denied the Appellant's Motion, finding "absolutely no evidence that the injured

worker has misrepresented the purpose of her trip...on March 19, 2003." The Appellant,

Hamilton ESC appealed this decision on September 18, 2006. On September 19, 2006,

the Industrial Commission refused the appeal of the Appellant, Hamilton ESC, The

Appeilant, Hamilton ESC thereafter proceeded to file a Notice of Appeal alleging jurisdiction

pursuant to R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio.

Appellee, Benton then filed her Complaint as required under O.R.C. 4123.512,

In the case at bar, the Appellant, Hamilton ESC asserted the issue of common law fraud as

a right to participate issue as a basis for the Court's review. However, Appellant, Hamilton,

ESC's Notice of Appeal and Answer alleging common law fraud based upon the Industrial

Commissions refusal to exercise continuing jurisdiction does not go to the right to

participate under R.C. 4123.512. The trial court lacked subject matter jurisdiction

necessary to hear the Appellant, Hamilton ESC's appeal.

In this Court's decision at bar, rendered on August 22, 2008, this Court recognized

and referenced a split of authority among appellate districts regarding the ability to appeal

to the Court of Common Pleas of an Order of the Industrial Commission of Ohio regarding

the refusal to exercise continuing jurisdiction to make a determination of fraud and whether

the refusal to exercise continuing jurisdiction by the Intlustrial Commission involved a right

to participate issue appealable to the Court of Common Pleas pursuant to R.C. 4123.512.

-13-



. This Court based its decision upon cases from the Fifthand Tenth Appellate

Districts while decisions from the Second and Eleventh Appellate Districts found that the

refusal to exercise continuing jurisdiction by the Industrial Commission of Ohio did not

involve a right to participate issue pursuant to R.C. 4123.512.

In Jones v. Massilfon Board of Education (June 13, 1994), Fifth District, No. 94 CA

0018 and Moore v. Trimb(e, (December 21, 1993), Tenth District, No. 93 APE08-1084 the

Fifth and Tenth Appellate Districts held that Court of Common Pleas had jurisdiction to

entertain an employer's appeal regarding the denial of the Industrial Commission to

exercise continuing jurisdiction to make a finding of fraud.

Conversely, in Thomas v. Conrad (February 14, 1997), Second District, Nos. 15873

and 15898 and Brown v. Thomas Asphalt Paving Co., Eleventh District, No. 2000-P-0098,

2001-Ohio-8720; the Second and Eleventh Appellate Courts found that the Court of

Common Pleas lacked subject matter jurisdiction under R.C. 4123.512 to entertain an

employer's appeal on the issue of fraud.

As this First District Court has recognized in its decision in the case at bar on page

4, paragraph 9, there is a split of authority among Ohio Appellate Districts regarding

whether the refusal of the Industrial Commission of Ohio, to exercise continuing jurisdiction

and issue a finding of fraud involves a right to participate issue under R.C. 4123.512.

Moreover, this Court has recognized that the Ohio Supreme Court has not specifically

addressed tNis issue. Wherefore, Plaintiff-Appellee, Diazonia Benton, moves this Court to

issue an Order Certifying a Conflict.

-14-



Respectfully submitted,

Grory W. Bellrp^an (0067740)
Weber, Dickey &lBellman
813 Broadway, 1st Floor
Cincinnati, Ohio 45202
Attorneyfor Plaintiff-Appellee, Diazonia Benton

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appellee's Brief.was served upon David
Lampe, Esq., at 121 West Ninth Street, Cincinnati, Ohio 45202 and James Carroll,
Assistant Attorney General, 1600 Carew Tower, 4 ine Street, Cincinnati, Ohio
45202, this 2nd day of September, 2008, by ordi U.S. mail, postage prepaid.

fegoryVVeliman (00677^0)
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OH10-FII2S'I' DISTRICT COU12T OG' APPEALS

S[m*DEruvrArN, Judge.

{111} Defendant-appellant Hamilton County Educational Service Center

("HCESC") appeals from the trial court's entry dismissing its administrative appeal

pursuant to R.C. 4123.512 for laek of subject-matter jurisdiction.

(12} HCESC's appeal to the common pleas court stemmed from injuries

plaintiff-appellee Diazonia Benton sustained on March 19, 2003, in a motor vehicle

accident. On February 18, 2oo5, Benton filed an application for workers'

compensation beuefits in which she claimed that her injuries had occurred in the

scope of her employment with HCESC. On March 9, ?oos, Benton's workers'

compensation claim was allowed for neck sprain, lumbar sprain, and a contusion to

her left elbow. HCESC received the order, but did not appeal the allowance of

Benton's claim.

{¶3} On April 27, 2005, Benton filed a C-86 motion requesting that her

workers' compensation claim be amended to allow the additional conditions of

radiculopathy and a herniated disc at L5-Sr. HCESC elected to have Benton undergo

an independent medical examination by Dr: Roger Meyer, who determined that

Benton's other conditions were causally related to her original industrial injury. As a

reault, -both a diStticY hearing officer ("DHO") and a staff hearing officer ("SHO")

allowed Benton's workers' compensation claim for these additional conditions.

{¶4} HCESC did not appeal the SHO's allowance of these additional

conditions. Instead, on Febrnary 3, 2oo6, it filed a C-86 motion requesting that the

Industrial Commission exercise c.ontinuing jurisdiction over Benton's claim under -

R.C. 4123.52 and make a finding that Benton had committed fraud by filing a claim

-17-
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for workers' compensation benefits for injuries that had not occurred in the course or

scope of her employment with IICESC. HCESC sought an order fro n the Industrial

Commission terminating Benton's right to continued participation in the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfully paid to Benton.

{¶5} A DHO denied HCESC's motion. A SHO affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented her account of the March 2003

accident. The Industrial Commission declined to hear l:-ICESC's appeal. HCESC then

filed a timely notice of appeal with the common pleas court pursuant to R.C.

4123-512(A). Benton filed a complaint as statutorily required. She the4 moved to

dismiss HCESC's appeal on the basis that the trial court lacked subject-matter

jurisdiction. The trial court granted Benton's motion to dismiss. This appeal

followed.

{16} In its sole assignment of error, HCESC argues the trial court erred in

dismissing its appeal from the Industrial Commission for lack of subject-matter

jurisdiction.

{¶7} R.C. 4123.512(A) provides that'a "claimaint *** may appeal an order

of the industrial commission made under division (E) of section 4123.511 of the

Revised Code in an injury or occupational disease case, other than a decision as to

the extent of disability to the court of common pleas of the county in which the injuiy

was inflicted ***." The Ohio Supreme Court has interpreted R.C. 4123.512 narrowly

to allow claimants and employers to appeal only those Industrial Commission orders

that involve a claimant's right to participate or to continue to participate in the
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workers'.compensation fund.' The supreme court has further held that ttie only

right-to-participate question that is subject to judicial review is "tvhether an

employee's injury, disease, or death occurred in the course of and arising out of his or

her employment."2 Determinations as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas court and must be challenged in

an action for mandamus.3

{118} HCESC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, because it had alleged that B^'nton had committed fraud

aud had directly soughf the termination of her right to continue participating in the

workers' compensation fund. Benton and the Administrator argue, on the other

hand, that the Industrial Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside the jtTPtsdiction of the common pleas court.

{119} Although this court has not specifically addressed this issue, we

recognize that there is a split of authority among appellate districts regarding

whether an employer's allegation of fraud is appealable under R.C. 4123.512.

HCESC relies on cases from the Fifth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

1 White v. Conrad, 102 Ohio St.3d 125, 2004-Ohio-2i48, 807 N.E.2d 327, at ¶io-13, citing Fe1ty v.
AT&T Technologies, Inc. (1992), 65 Ohio St.3d 234, 239, 602 N.E.2d 1141; see, also, Lawson u.
Robert Lee Brown, Inc. (Mar. 20, 1998), ist Dist. Nos. C-9701o9 and C-970132.
2 State ex. rel. Liposchak v. Indus. Comin., 9o Ohio St.3d 276, 279, 2000-Ohio-73, 737 N.E.2d

.519; Felty, supra, at,paragraph two of the syllabus; E1fi-ates v. Lorain (1992), 63 Oh:o St.3d 22,
584 N.E.2d 1175, paragraph one of the syllabus; State ex rel. Euans u. Indus. Coinm., 64 Ohio
St.3d 236, 1992-Ohio-8, 594 N.E 2d 6o9.
3 Fd:; T7t8.mas u. Conrad (i998), 81 Ohio St.3d 475, 477, 692 N:E.2d 205; Fe1fy, supra, at
paragraph t^r'aS of the syllabus.

-1 9-
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the reasoning in a Second Appellate District case and an. Eleventh Appellate District

case, which hold that they are not.

{$10} In Jones u. Massillon Bd. of.Edn., the Fifth Appellate District held

that the court of common pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claimant's right to participate due to fraud

in establishing the claim 4 In that case; the employer had certified an employee's

claim for a knee injury. Five months later, however, the employer moved to disallow

the claim on the basis of newly discovered evidence that the employee's knee injury

had not occurred wfthin the course and scope of his employment, but was actually

the result of a nonoccupational, recreational, sports injury that he had sustained two

years earlier. The" Fiftli Appellate District held that because the entployer's motion

had sought to'discantinuc the employee's "right to par-ticipate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

{¶11} In Moore u. 7'rimble, the Tenth Appellate District held that ttie

common pleas court had jurisdiction to entertain an employer's appeal from the

denial of its C-86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had been injured at home, lifting a

motorcycle, and not at the workplace.5 The court held that because the employer

had attempted to' terminate the employee's right to participate based upon the

employee's alleged fraud, the court had jurisdiction to entertain the employer's

appeal under R.C. 4123•519•

4(June 13,1994), 5th Dist. No. 94CA0O18..
s(Dec.2i,1993), ioth Dist. No. 93APE08-io84:

5
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{¶12} In Thornas u. Corzrad, the Second Appellate District rejected an

employer's argument that the trial court had erred in dismissing its appeal under

R.C. 4123.512 because it concerned "whether [an employee] had a right to continue

participating in the workcrs' compensation system in light of `intervening' dog attack

injuries she [had] sustained."6 In concluding that the employer's motion and the

Industrial Conlmission's ruling were not appealable because they had involved the

extent of the employee's disability, the coui•t analyzed and criticized the holdings of

the Fifth and-Tenth Appellate Districts in Jones and Moore. The Second Appellate

District then certified the case to the Ohio Supreme Court for review.

{¶13} Although the Ohio Supreine Court ultimately affirmed the Second

Appellate District'"s decision in Thomas u. Conrad, it rejecLed the court's analysis of

Jones and Moore? The supreme court.held that the employer in 77zornas, unlike the

employers in- Jones and Moore, had not raised the issue of fraud or questioned

Thomas's original claim for benefits.8 Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thomas's allowed conditions."9 Thus,

the employer had only raised.a question as to the extent of Thomas's disability.10

{114} The supreme court went on to state that its opinion did "not change

the reasoning of the courts of appeal in Moore u. Trimbie and in Jones u. Massillon

Board of Education" because the "employers in Maore and Jones [had] questioned

the claimant's right to continue to participate in the fund, alleging fraud with regard

6 (Feb. 14, 1997), 2nd Dist.. Nos. 15873 and 15898.
7 81 Ohio St.3d 475,692 N.E.2d 205.
e Id. at 478-479.
9Id
1011 -21-
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to the facts surrounding the respective claimant,3', initial claims and "[had]

challenged each claimant's right to participate and tried to terininate that right.""

{115} In Brown u. Thontas Asphalt Pauing Co.,12 the Eleventh Appellate

District held, in a two-to-one decision, that the common pleas court lacked subject-

matter jurisdiction under R.C. 4123.512 to entertain an employer's appeal on

allegations of fraud. The trial court had relied on language in Thomas v. Conrad to

permit an employer's appeal and a subsequent trial on the issue of the employee's

fraud. A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jones was merely dicta and was thus not

binding on it. The majority then relied on a case it had earlier decided, Harper v.

Administrator, Biireau of Workers' Compensation,13 to concltide that the common

pleas court lacked jurisdiction.

{¶16} After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the_employers made a factually similar

argument to the one that I-ICESC makes here, that the claimant was not injured

within the course and scope of his employment. Furthermore, the Harper decision,

upon which the Eleventh'Appellate District relied in the Brown case, is factually

distinguishable in that the employer in Harper had argued that the employee had

committed fraud by.failing to disclose an extant shoulder condition.

{¶17} While we recognize that the supreme court has not squarely

addiessed this issue, we believe that the rationale and dicta in the Thomas case

Id,
12 i.rth Dist. No. 20oo-P-oo98, 2001-ohio-8720.
13 (Dec. 17,1993), lith Dist. No. 93-T-4863.
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supports the concl.usion that HCESC's inotion for fraud directly questionedwhether

Benton's injury had occurred in the course of and had arisen out of her ernployment

with HCESC. As the Ohio Supreme Court stated in State ex. rel. Liposchak u.

Indus. Comm., "whether an employee's injury, disease, or death occurred in the

course of and arising out of his or her employment" is a right-to-participate issue

that is appealable to the common pleas court.14

{118} Because HCESC's motion in this case related directly to Benton's right

to continue participating in the workers' compensation fund for the injuries she had

sustained in the March 19, 2003, automobile accident, it was proper for HCESC to

have appealed the Industrial Commission's decision to the trial court under R.C.

4123.512. We, therefore, reverse the judgment of the trial court and remand this case

for further proceedings consistent with this decision and the law.

Judgment reversed and cause renlande(i

IIILDEBRANDT, P.J., and CUNNINGHAM; J;, concur.

Please Note:

The court has recorded its own entty on the date of the release of this decision.

)4 Liposchak, supra, at 2^9; see, also, Felty, supra, at paragraph two of the syllabus; Afrates,
supra, at paragraph oneof the syllabus; State ex rel Luans;supra, at paragrapti one of the
syllabus; see, also, State ex rei. Forest u. Anchor Fiocking Consumer Glass, loth Dist. No. 03AP-
190,2003-Ohio-6o77, at ¶6 (stating that "(i]n an appeal pursuantto RC. 4123.512, the issues to
be addressed bythe trial courtwould be those relatirig to the presence of a medical condition and
whether or not it was a work-relatedinjury").
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SERVICE CENTER

ENTRY GRANTING
PLATN'1'IFb"S MOTION TO

T7AI7ONTA BENTON, et al. DISMISS

Piain[iff-AppeLlee.

This matter came before the Court for hearing on Plaintiff Appellee, Daizonia

Benton's, Motion to L7ismiss. The Court has reviewed said motion and response theieto

and being fully apprised in the premises hereby GRANTS same.

IT TS SO ORDETtED.

copy
Qrigirral signed for filing,
7urfge.^o6ert C. 7^Uiitk(er

Jndge Ro-bert C. Winkler

Authority:
Schultz v. Ohio Bureau of Workers' Compensation, 148 Ohio App.3d 310, (2002).
Felty v. AT&T Technologies, Inc., 65 Ohio St.3d 234, (1992).

Copies to:

Qrebory W. Bellman, Esq.
813 Broadway, First Floor
Cincinnati, Ohio 45202

David Larnpe, Esq,
121 West Ninth Street
Cincinnati, Ohio 45202

James Carroll, Esq.
Assistant Attorney General
441 Vine Street, 1600 Carew Tower
Cixicinnati, Ohi,o 45202
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Now comes Plaintiff-Appellee, Daizonia Benton and asks this Court to Dismiss

Defendant-Appellant Hamilton County Educational Services' Notice of Appeal filed on or about

November 3, 2006, dile to this Court's lack of subject matter jurisdiction over the pending Notice

c9 Appeal.

On.March 19, 2003, Plaintiff, Daizonia Benton was involved in a motor vehicle accident.

A workers' compensation First Report of Injury was completed and filed by the Plaintiff on

February 18, 2005, which indicated that the Plaintiff, Daizonia Benton's motor vehicle a.ccident

and subsequent injuriesaccurred in the course and arising out of her employment with the

Defendant, Hamilton County Educational Service Center (hereinafter identified as Defendant-



Employer). The claim was assigned claim number 03-889051. On March 9, 2005, the Bureau

of Workers' Compensation issued an Order allowing the Plaintiffs Ohio workers' compensation

claim for the conditions of sprain of neck, sprain lumbar and contusion of left elbow (attached

Exhibit 1). This Bureau of Workers' Compensation Order granted the Defendant, Hamilton

County Educational Service Center the right to appeal this Order, within fourteen (14) days of

receipt of said Order. The Defendant-Employer did receive said Bureau of Workers'

Compensatiou Order granfing Plaintiff, Daizonia Benton's claim and did not appeal the

allowance of the claim. Due to the employer's failure to appeal.the Bureau of Workers'

Compensation Order, this Order has become final and became Res Judicata as to the allowance

of Plaintiffs workers' compensation claim. Thereafter, on April 27, 2005, Plaintiff requested that

additional conditions be amended into her workers' compensation claim. The Defendant,

Hamilton County Educational Seivice Center elected to have the Plaintiff scheduled for an

independent medical exam witli Dr. Roger Meyer. Based upon the Plaintiff's medical history

and treatment, subsequent to the March 19, 2003 industrial injury, the Defendant's doctor agreed

that the requested additional conditions of radiculopathy and L5-S 1 herniated disc were related to

the March 19, 2003, industrial injury. Despite the Defendant's doctor's recommendation of

causal relationship, the Defendant appealed the additional allowance of the DHO on December

30, 2005. A staff level hearing was held on January 26, 2006, which again granted the additional

conditions of radiculopathy and L5-Sl, herniated disc (attached Exhibit 2). The Defendant-

Employer did not appeal the SHO order of January 26, 2006. The staff level hearing Order

additionally allowing the workers' compensation claim for herniated disc at L5-S 1 and

Radiculopathy has become final and is Res Judicata.

On February 3, 2006, Defendant, Employer Hamilton County Educational Service Center

filed'a Motion reqCtesting the Industrial Commission exercise continuing jurisdiction pursuant to

O.R.C. 4123.52 and requested a finding of fraud (attached Exhibit 3). On June 21, 2006, the

District I-Tearing Officer denied the Defendant Employer's Motion. The empIoyer appealed the

District Hearing Officer Order on July 7, 2006. On August 30, 2006, the Staff Hearing Officer

also deniedthe Defendant-Employer's Motion fiinding "absolutely no evidence that the injured



worker has misrepresented the purpose of her trip...on March 19, 2003." The Defendant-

Eri2ployer appealed this decision on September 18, 2006. On Septernber 19, 2006, the Industrial

Coinmission refused the Septen-iber 18, 2006, appeal of the Defendant-Employer. The

Defendant-Hamilton County Educational Service Center thereafter proceeded to file a Notice of

Appeal pursuant to O.R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio

(attached Exhibit 4). Plaintiff then filed her Complaint as required under O.R.C. 4123.512.

In this case, the Defendant-Employer asserted the issue of common law fraud as a basis

for this Court's review. However, Defendants Notice of Appeal and Answer alleging common

law fraud does not go to the right to pai-ticipate under §4123.512. This Court lacks subject

matter jurisdiction necessary to hear the Defendant-Emptoyer's appeal.

.II. Argement

In Ohio, the rights and duties under the Ohio Workers' Compensation Law are purely

statutory. State, ex rel. Yaple v. Creamer, 85 Ohio St. 349 (1912). The rights and duties rest

exclusively on the grant of legislative authority by the enabling Workers' Compensation Act.

State, ex rel. Kroger v. Indus Comm.. 37 Ohio Law.Abstract 509 (1942). (See also Fulton, Ohio

Workers' Compensation Law, Second Addition, § 12.1).

Ohio Revised Code §4123.512 provides the exclusive statutory scheme.to appeal an

Order of the Industrial Commission. There is no automatic right of appeal from an Order of the

Industrial Commission to.a Court of Common Pleas. The Ohio Supreme Court in Felty v. AT&T

Technologies, Inc. (1992). 65 Ohio St.3d 234, acknowledges this, stating, "litigants may only

appeal decisiaiis of the Industrial Commission that determine whether an employee is or is not

entitled to be compensated for a particular elaim." ld. At 239. Felty also states that a direct

appeal to the common pleas court under §4123.512 is the most limited form of review available

to Industrial Commission litigants. Id. At 237.

The detennination of whether the common pleas court has subject matter jurisdiction

3
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depends on the type of decision issued by the Itzdustrial Commission. Id. As the Felty Court

noted, "The Ohio Supreme Court has limited the statutory language of R.C. §4123.512 so that

oirly decisions reaching an employee's right to participate in the workers' compensation system,

because of a specific injury or occupational disease, are appealable under R.C. §4123.519 (now

known as O.R.C. 4123.512.)" Id. A decision by the Industrial Commission does not detemiine a

righf to participate in the State Insurance Fund, unless the decision is finalizing an allowance or

disallowance of the employee's claini. Afrates v. Lorain 63 Ohio St.3d at 27 (1992). (See also

State, ex rel. Evans v. Indus. Cornrn. (1992), 64 Ohio St3d 236 at 238).

Additionally, pursuant to Ohio Revised Code §4123.511 (J)(4) the Administrator or the

Industrial Commission has the exclusive authority to deterrnine whether a claimant has

committed fraud in his or her receipt of benefits. Jurisdiction to determine whether or not a

claimant has committed fraud, in his or her receipt of benefits, lies with the Industrial

Commission or the Administrator. Any allegations of fraud must first be heard and determined

by the Industrial Commission. Ohio Revised code §4123.511 (J)(4). Schultz v. Ohio Bur. of

Workers' Comp., 148 Ohio App.3d310 (2002). Additionally, the sole method to challenge a

finding by the Industrial Commission in respect to an allegation of fraud, is for the dissatisfied

party to file a complaint for a writ of mandamus.

Defendant's Notice of Appeal of alleging the Industrial Commission's refusal to exercise

continuing jurisdiction and find fraud is not a right to participate issue under §4123.512, and thus

is outside this Court's jurisdiction. In the case of Schultz the Industrial Commission determined

that the claimant had committed fraud in her receipt of workers' compensation benefits, when it

found she had been working part time, while collecting permanent and total disability

compensation benefits. Id. at 311-312. The claimant then filed a complaint in the county's Court

of Common Pleas. Id. The Court of.Common Pleas dismissed her complaint based upon lack of

subject matter jurisdiction pursuant to §4123.512. Id. at 312. The Court of Appeals affirmed the

decision of the Court of Common Pleas, basing its decision on the Supreme Court of Ohio's

determination that the jurisdiction conferred upon the common pleas courts by §4123.512

includes only issues regarding to the right to participate. Id.



The claimant in Schultz argued that tlre trial court derived its jurisdiction over the

Industrial commission from §4123.512 and that section .512 authorizes the trial court to evaluate

I idustrial Commission determinations of fraud. Id: At 313. However, this argument is

inisplaced because §4123.512 states that a claimant can only appeal an Industrial Commission

determination to the court of common pleas, "other tlian a decision as to the extent of disability."

Schultz argued that this limitation did not exclude the Industrial Commission decisions

pertaining to fraud, an argument that lacked merit due to the narrow construction of the scope of

jurisdiction under §4123.512 by the Supreine Court of Ohio.

The Schultz court specifically held:

A decision of the Industrial Comrnission "does not detennine an employee's right to
participate in the State Insurance Fund unless the decision finalizes the allowance of
disallowance of the employee's claim." "State ex rel. Evans v. Indus. Comm. (1992), 64
Ohio St.3d 236, 594 N.E.2d 609, paragraph one of the syllabus. Thus, litigants may only
appeal decisions of the Industrial Commission that detennine whether an employee is or
is not entitled to be compensated for a particular claim." Feltv, 65 Ohio St.3d at 239, 602
N.E.2d 1141.

Schultz does not contend that the Industrial Commission's decision dealt with her right to
participate in the Workers' Compensation program. Instead, Schultz argued that because
none of the Ohio Supreme Coiurt cases construing R.C. 4123.512 jurisdiction involves
fraud, those cases do not restrict a trial court from reviewing a finding of fraud. We find
that Schultz's argument ignores the clear, plain meaning of the Oliio Supreme Court's
holdings. In stating that R.C. 4123.512 confers jurisdiction "only" upon decisions
involving the right to participate, the court has clearly excluded all otlier decisions,
including decisions involving fraud, from the common pleas courts jurisdiction. Schultz
at paragraphs 13 and 14.

The Court of Appeals in Schultz found the plain meaning of.the Ohio.Suprerne Court's

holdings to be that §4123.512 confers jurisdiction only upon decisions that involve the right to

participate, and that the Supreme Court of Ohio has clearly excluded any other decisioYis

including any that involve fraud, from the jurisdiction of the common pleas court. Id. At 314.

The finding of the Court in Schultz is consistent with the holding of the Court in LTV

Steel Co. V. Gibbs, 109 Ohio App. 3d 272 (1996). In that case a self-insured employer in a



Workers' Compensation claim attempted to file an actioti in the Court of Common Pleas to

recoup an over payment paid to a Workers' Compensation claimant based on fraud. The

Common Pleas Court in that case determined there was no subject matter jurisdiction and

dismissed the action, stating:

The jurisdiction of the court of common pleas in workers' compensation matters is
statutory in origin. Breidenbach v. Mayfield (1988), 37 Ohio St.3d 138, 140, 524 N.E.2d
502, 503 ("Courts of Common Pleas do not have inherent jurisdiction in workrnen's
compensation cases but only such jurisdiction as is conferred on them under the
provisions of the Workmen's Compensation Act"). R.C. 4123.519 (now R.C. 4123.512)
states that "[t] he claimant or the employer may appeal a decision of the Industrial
Commission * * * other than a decision as to the extent of disability, to the court of
common pleas ***." This has been construed to mean that the appellate jurisdiction of
the common pleas court is strictly limited to a determination as to a claimant's right to
participate in the fund. Eelty v. AT&T Technologies, Inc. (1991), 65 Ohio St.3d 234,
237-238, 602 N.E.2d 1141, 1144-1145; Afrates v. Lorain (1992), 63 Ohio St.3d 22, 584
N.E.2d 1175; paragraph one of the syllabus. Appellant LTV seeks to avoid this
jurisdictional limitation by arguingthat its claim for recoupment of an overpayment of
benefits is based on traditional common law causes of action of which the trial court has
original jurisdiction. "The Industrial Commission has discretion to determine whether
there is evidence of fraud, new or changed circumstances occurring subsequent to an
order, or a mistake prejudicing one of the parties, prior to the exercise of its continuing
jurisdiction pursuant to R.C. 4123.52 to change an order which has become final."

The commission has not yet considered, rnuch less determined, whether LTV entitled to
recoupment herein.

Since the common pleas jurisdiction is limited to appeals regarding the right to participate
in the fund and not the extent of participation, a right to recoup overpayments would not
be withirr the jurisdiction of the Common Pleas Court. LTV must seek redress from the
commission and then if dissatisfied, may file a complaint for a writ of mandamus with the
Tenth District Court of Appeals. Fe1tv, supra, 65 Ohio St.3d at 237, 602 N.E.2d at 1144:
State ex rel. Cook v. ZimRher (1985), 17 Ohio St.3d 236, 237, 17 OBR 474, 475, 479
N.E.2d 263, 264; State ex rel. Hawley v. Indus. Comm. (1940), 137 Ohio St. 332, 18
O.O. 519", 30 N.E.2ct332 syllabus. The trial court properly determined that it was without
subject matter jurisdiction to consider whether LTV was entitled to recoupment of an
alleged overpayment made to Brown. LTV Steel, at 275-277.

In the present case; Defendant Hamilton County Educational Service Centers filed their

Notice of Appeal in the Court of Common Pleas, in Hamilton County Ohio. As stated above, the

6

-33-



Defendant-Employer requested the Industrial Commission to invoke continuing jurisdiction

pursuant to 4123.52 on issues that had already been decided and not appealed. The Industrial

Commission refused to exercise continuing jurisdiction to find fr"aud. Continuing jurisdiction

issues taken pursuant to 4123.52 for a claim for fraud are not within the jurisdiction of the Court

of Common Pleas. It does not fall within the realm of the right to participate under §4123.512.

Pursuant to R.C. §4123.511 (J)(4), the Administrator or the Industrial Commission may

determine whether a claimant has conimitted fraud in his or her receipt of benefits. Schultz v.

Ohio Bureau of Workers' Comn., 148 Ohio App.3d 310 at 315 (2002). In Schultz, the court

found that the rights of employees are not governed by common law, but are conferred by the

General Assembly. Id. A finding regarding fraud involves a right conferred by the General

Assembly, and can not be heard in the Court of Common Pleas. Id. The claim of fraud is not a

decision by the Industrial Comniission that is appealable to the Court of Common Pleas level.

Id. Therefore, the Defendant's Notice of Appeal must be dismissed, due to a lack of subject

matter jurisdiction in the Court of Common Pleas.

CONCLUSION

The Defendant, Hamilton County Educational Service Center is attempting to taise an

allegation of the Industrial Commission's refusal to exercise jurisdiction to find fraud before this

Court by filing a Notice of Appeal. However, this court does not have jurisdiction to hear a

refusal of continuing jurisdiction based upon fraud allegations pertaining to workers'

compensation claims. Jurisdiction to hear allegations of the Industrial Commission's refusal to

exercise jurisdiction to find fraud is vested solely in the Industrial Commission and the

Adnrinistrator of the Bureau of Workers' Compensation. Determinations of continuing

jurisdiction made by these agencies regarding fraud are reviewable only through the filing of a

Complaint seeking a writ of mandamus. For the reasons discussed above, the Plaintiff, Daizonia

Benton, respectfully requests this honorable Court grant her Motion to Dismiss the Defendant-

Appellant Hamilton County Educational Service's Notice of Appeal and that the Defendant-

Appellant be taxed with court costs and that attorney's fees and expenses be awarded to Plaintiff.



Respectfully,

lman (0067740)
13 Broadw/y, First Floor

Cinciimati,^Ohio 45202
(513) 621-2260

CERTIFICATE OF SERVICE

A copy of Plaintiff-Appellee's Motiori to Dismiss was sent by regular U.S. mail to David
Lampe, Esq, at Ennis, Roberts & Fischer Co., LPA., 121 West Ninth Street, Cincinnati, Ohio
45202 and James Carroll, Assistant Attorney General, 441 Vine Street, 1600 Carew Tower,
Cincinnati, Ohio 45202, thisa^ay of January, 2007.
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I IN THE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

HAMILTO1u COUNTY EDUCATIONAL
SERVICE CENTER
11083Haniilton Avenue
^incinnati,-Ohio 45231,

Appellant,

-vs-

DAIZONIA BENTON
25 Euclid Avenue
Cincinnati, Ohio 45215-4217

and

WILLIAM E. MAEBIi,A]?MMSTRATOR,
OHI'O BUREAU OF WORKERS'
COMPENSATION
30 West Spring Street
Colttmbus, Ohio 43215-0581,

Appellees. -

i;RC-G0'Y HA2THr\r
CLER!( OF COU2T

NtAHILTG'.! CC' ;`;i Y,

200h NOV -I A II:

A0609684
Case No.

BWC NO. 03-889051

(Judge

NOTICE OF APPEAL

FIL ED

PARTIES, SUMMONS
( CERT IL ( } SHERIFF ( ) WAVE
( ) .PRIICESS SERVER ( ) NONE
CLERKS FEES TlC
SECURITY FOR COST
DEPOSITED B'!. ---^
FILING CODE L-Z^'a'^0 J

COMES NOW Appellant, Hamilton County Educational Service Center, who hereby serves

Notice ofits Appeal from the Decision of the Staff Hearing Officer ofthe Tndustrial Commission of

Ohicrdated September 1, 2006 numbered 03-889051. This Order denied Appellant's Motion for a

Finding of Fraud, and specifically Appellant's Motion that the Industrial Commission of Ohio

exercise its continuing jurisdiction under R.C. 4123.52 and find that Appellee was not within the

course and scope of her employment when she was injured in a motor vehicle accident that owurred

on or around March 19, 2003.

SSid Order was farther appealed to the Industrial Commission of Ohio, who refuspd to hear

_
Appellant's -appeal-b^6rder dated- Septemlier-23^006: ITi-claim numb er038 89051;^D aizoma



..x.m=_...
-enion is the claimant-employee and Hamilton County Educational Service Center is the empIoyer.

Said appeal is taken pursuant to Ohio Revised Code 4123.512.

Respectfully submitted,

David J. Lairipe>( '^2 90)
ENNIS, ROBERT FISCHER CO., LPA
121 West Ninth Street
Cincinnati, Ohio 45202-1904
(513) 421-2540
(513) 562-4986 facsimile
dlainpe cr erfle ag l com

Attorney for Appellant, Hamilton County
Educational Service Center

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Notice of Appeal was served

upon Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1st Floor,

Cincinnati, Ohio 45202, attorney for employee, Daizonia Benton, and upon William E. Mabe,

Administrator, Ohio Bureau of Workers' Compensation, 30 West Spring Street, Columbus, Ohio

43215, via ordinary U.S. mail, this 3day of November, 2006.

T)V^,^ 1 - (_
David J. Lampe !
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

Claims Heard: 03-889051

DAIZOHIA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

IC-12 Notice Of Appeal filed by Employer on 09/18/2006.
Issue: 1) Fraud

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it is ordered that the Appeal filed 09/18/2006 by the
Employer from the order issued 09/01/2006 by the Staff Hearing Officer be
refused and that copies of this order be mailed to all interested parties.

This appeal was reviewed by two Staff Hearing Officers on behalf of the
commission. Both Staff Hearing Officers concur with this decision.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
TO EXTENT OF DISABILLi'Y; TO THE COURT OF COMMON PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN OHIO REVISED
CODE 4123.512.

Date Reviewed: 09/19/2006 (BJ)
Typed By: bb C. Matthews
Date Typed: 09/20/2006 Staff Hearing Officer
Findings Mailed: 09/23/2006

Electronioally signed by
C. Matthews

The parties and representatives listed_below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
25 Euclid Ave
Cincinnati OH 45215-4217

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

Risk No: 33100051-0
Hamilton County Educational Service
13083 Hamilton Ave
Cincinnati OH 45231-1409

ID No: 10-80
***Gates McDonald Company***
PO Box 182032
Columbus OH 43218

-38-
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The lndustrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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F[IF No.601 48 L5 '06 Pll, 92:26 Q; M1S ROBERTS & FISCHER FAX:513 562 4986

Industrial Commission uf Ohio

Emvloyoy:
Daizonia 13enlaa
707 Bums Avenuu, Apt. 7
Cincinnatl, Ohio 45216
C:ounty:
Telephone;

Cleimnnt ReuYesentatlve'a ID:
Chugory W. I3elitnnn, Sr., 6aq.
Weber Dickey & Bellntan
813 Broadway Streot, i"' Plour
Cincinnati, Ohio 45202
Telephotte: (513)621•2260
Bax: (513) 621-2389

NOTICE OF APPEAL

CLAIM NUMnRR: 03-889051

PAGE 3

pmol4yvE:
Hamilton County tiduuttiunal Service Center
11083 Hamiltnn Avenue
Cinoinnati, Ohio 45231
County: I tamiltan County, Ohio
Tetep(mne: (513) 674-4200

tamnlover Reprosentntive's ID:
David J. Lampo
lionia, Rnberts & Yischer Co., L.P.A.
121 W. Ninth Streot
Cincinnati, Ohio 45202
'1'uluphonu: (513) 421-2540
Fax: (513) 562-4986

COMES NOW the employer, tjamiltun County Rducatinnai Service Center, who hereby appoals the
Septombur t, 2006 Oider of the staff hearing offieer.denyin8 the employer's Motion for u F'inding of
prand. 'I'hn empluycr aaseres that emplnyee, Daizonin Benton, waa nut within the course and scope of
employment when she waa injun;d in a motor vehicle aceident nn March 19, 2003. As such, the
employee's filing of n claim to participate in the benefits of tho Ohio Workera' Compenaatinn Fund for
ittjuriea arising ont of the Marnh 19, 2003 ttmtor vehiale eocident was false tmd frnudutoni.

Ruspectl'ully submitted,

TRpCtt^ KEpD+bN 1R

ltY111RL

15ME

Rtctlvid Sap-15-08 18:88 Pram-613 162 4686

David J.Lum ( 072890)
RNNIS, RO6 S& YISCHHIt, L.P.A.
121 WeqtNinthStreet
Cincinnati, Ohio 45202
'1'ulophone, (513) 421,2540
Facsimile: (513) 562-0986

lom c(a3ertjauat.uom

Ailorney Jor Employer, Humilton Crnrnly
F,ducwliunal Seroicv caurer

I

To-I.c.clntl. hearine a Paae 003
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FILE t.b.601 09i15 '06 PM 02:30 ID:EMIIS ROBERTS & FISCHER FAX:513 562 4986 PAGE 4

03- $g^es'1
CElt'1'1F[CATF, OF ShRV1CE

I wrtil'y that a copy uf the foregoing was emved was served upondregory W. Hellmait, Sr.,

Weher Uiukuy & Eelimnn, 8l3 Broadway Street, 1" Ftuor, Cincinnnti, Ohio 45202, attorney for

employce, Deizonia J3enton, at7d upon Onizonia 13unton, 25 Ruclid Avenuo, Cincinnati, Ohio 45215, via

ordinary U.S,mall,thle 15_dayof&ptcmber,2006.

2

8edelved Sep-16-06 16:42 Froo-513 561 4866 To-I.c.clntl. hearini a Page 001
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

Claims Heard: 03-889051

DAIZONIA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 08/29/2006 before Staff Hearing Officer Norman W.
Litts, Jr. pursuant to the provisions of Ohio Revised Code Section
4121.35(B) and 4123.511(D) on the following:

APPEAL of DHO order from the hearing dated 06/14/2006, filed by Employer
on 07/07/2006.
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensationnot less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, Mr. Bellman, Ms. Woods
APPEARANCE FOR THE EMPLOYER: Mr. Lampe, Ms. Myers, Ms. Jones, Ms. Siegel

Mr. Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
06/14/2006, is affirmed with additional reasoning.

The employer's appeal, filed 07/07/2006, is denied.

The employer's C-86 motion, filed 02/03/2006, is denied.

The employer's motion requesting that the Industrial Commission exercise
the continuing jurisdiction provisions of ORC 4123.52 and revisit the
allowance of this claim on the grounds that the injured worker committed
fraud is denied.

This claim is predicated upon a motor vehicle accident which occurred on
03/19/2003 when the injured worker was in route from her office to Group:
Health Associates in Clifton to pick up a medical form for a child enrolled
i+n a head start program.

The employer acknowledges the fact that a motor vehicle accident involving
the injured worker occurred on 03/19/2003. However, the employer alleges
that the injured worker has been untruthful, or fraudulent, concerning the
purpose of her trip to Clifton. Specifically, the employer argues that the
injured worker was not on her way to pick up a child's medical record at
the time of the motor vehicle accident. Further, the employer argues that
the injured worker fraudulently misrepresented the purpose ofher trip in
order to secure Workers' Compensation benefits.

The Staff Hearing Officer rejects the employer's argument.

SHO1 Page 2 1 sn/sogm



The Industrial Commission of Ohid

RECORD OF PROCEEDINGS

Claim Number: 03-889051

The Staff Hearing Officer finds that there is absolutely no evidence that
the injured worker has misrepresented the purpose of her trip to Group
Health Associates on 03/19/2003.

Rather, the testimony of the witnesses at hearing supports the injured
worker's position.

Ms. Charm Siegel, the individual in charge of the medical records at Group
Health Associates in Clifton, testified that the injured worker's story was
plausible. Ms. Siegel stated that it was possible that the injured worker
was on her way to retrieve a medical form filled out by a doctor at Group
Health Associates. Ms. Siegel further stated that the records department
at Group Health Associates would not have a record of a form filled out by
a doctor at Group Health Associates if the form was presented directly to
the pediatrics department and the doctor signed the form and returned it to
the party requesting the doctor's signature.

Ms. Diana Woods was the injured worker's supervisor on 03/19/2003 and Ms.
Woods testified that the injured worker's story is plausible.
Specifically, Ms. Woods testified that it was in the scope of the injured
worker's employment to pick up medical records. Ms. Woods further
testified that it was not uncommon for an individual with the injured
worker's job to pick up medical records.

Based on the testimony of Ms. Siegel and Ms. Woods, the Staff Hearing
Officer concludes that there is no evidence that the injured worker
fraudulently misrepresented the purpose of her trip to Clifton on
03/19/2003.

Accordingly, the employer's C-86 motion filed 02/03/2006 is denied.

All evidence on file was reviewed.

This order is based on the testimony of Ms. Woods, Ms. Siegel and the
injured worker.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohloic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed: 08/30/2006

Findings Mailed: 09/01/2006

Norman W. Litts, Jr.
Staff Hearing Officer

Electronically signed by
NormanW. Litts, Jr.

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90
Daizonia N. Benton Gregory W Bellman
25 Euclid Ave 813 Broadway St 1st Fl
Cincinnati OH 45215-4217 Cincinnati OH 45202

-43-
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The lndustrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

Risk No: 33100051-0 ID No: 10-80
Hamilton County Educational Service ***Gates McDonald Company***
11083 Hamilton Ave PD Box 182032
Cincinnati OH 45231-1409 Columbus OH 43218

ID No: 217682-91
David Lampe, Attorney
121 W 9thSt
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR

-44-

SH01 Page 3

pn L'ausl appoifunity ®nployer

xnG seuvAce Provider

sn/sngm



OFIIO BUREAU OF WORKERS' COMPENSATION

Injured Worker: Daizonia Benton
2152 Millvale Court
Cincinnati, Ohio 45225-1248

Employer: Hamilton County Education Service Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

NOTICE OF APPEAL

Claim #: 03-889051

The employer, Hamilton County Educational Service Center, hereby serves riotice that it

appeals the June 27, 2006 Order of the District Hearing Officer on the employer's C86 Motion to

assert its continuing jurisdiction and vacate the Bureau of Workers' Compensation Order dated

March 9, 2005 which allowed this claim. The employer contends that at the time of the

employee's March 19, 2003 motor vehicle accident, she was not within the course and scope of

her employment, and that the employee fraudulently reported her injury as a workplace injury.

Respectfully submitted,

David J. Lampe ( 0 2890)
ENN1S, ROBERT & FISCHER, L.P.A.
121 West Ninth Street
Cincinnati, Ohio 45202
Telephone: (513) 421-2540
Facsimile: (513) 562-4986
dl atny<:(Z^crll cgal. com

Authorized Representative of Employer,
Hamilton County Educational Service
Center

1
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CERTIFICATE OF SERVICE.11

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon Gregory W. Bellman, ST., Weber

Dickey & Bellman, 813 Broadway Street, ls` Floor, Cincinnati, Ohio 45202, via ordinary U.S.

Tt-
mail, this ^ day of July, 2006.

David J. Lampe



The Indnstrlal Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

Claims Heard: 03-889051

Date bf Injury: 3/19/2003

RNDUYGS MAl^
JUN 2 7 2066

Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 06/14/2006 before District Hearing Officer Joseph
W. Meyer pursuant to the provisions of Ohio Revised Code Section 4121.34
and 4123.511 on the following:

C-86 Motion filed by Employer on 02/03/2006
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date and the following
were prese,n,t for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, G. Bellman
APPEARANCE FOR THE EMPLOYER: M. White, T. Lampe, Ms. Jones, Ms. Gates,

Ms. Monroe, Ms. Woods
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Employer on 02/03/2006 is denied.

It is the finding of the District Hearing Officer that the employer of
record requested that the Industrial Commission of Ohio assert its
continuing jurisdiction and vacate the Bureau of Workers' Compensation
order dated 03/09/2D05, which allowed the claim. In its motion, the
employer alleged that the claim was allowed due to the injured worker's
fraudulent activities. Specifically, the employer alleged that the injured
worker lied about the fact that she was in the course of and scope of her
.employment at the time of the motor vehicle accident on 03/19,/2003, which
is the incident that caused the Injured worker's injuries allowed in the
claim.

It is the finding of the District Hearing Officer that the employer has not
met the burden of proof establishing that the injured worker committed
fraud or lied about the reasons she was traveling to a Group Health
Associates office on 03/19/2003. Specifically, there is no evidence to
support the allegation that the injured worker lied. There is no evidence,
either in the claim file or in the testimony presented at hearing, that
established that the injured worker lied about the reasons for her travel
at the time of the motor vehicle accident on 03/19/2003. Actually, Ms..
Diane Woods testified that it was part of the injured worker's job to
travel to medical offices to obtain medical records for children
participating in head start programs. Ms. Woods testified that due to
state audits it was necessary to obtain the medical records in an expedited
fashion.

DHOSFCT2 Page 1 sn/sn
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The Inthistrial Commission of Ohio

RECORD OF PROCEEDI,NGS

Claim Numbero 03-889051

Therefore, it is hereby the order of the District Hearing Officer that the
employer's request for a"finding of fraud and order vacating the Bureau of
Workers' Compensation orderdated 03/09/2005 is denied.

This order is based upon the testimony of Ms. Woods presented at hearing,
the testimony of Ms. Jones presented at hearing, the testimony of Ms. Gates
presented at hearing, the testimony of Ms. Monroe presented at hearing and
the local travel expense report statements filed by the employer of record
on 01/24/2006.

All evidence in claimfiie was reviewed and considered.

An Appealfrom this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed onl-ine at www.ohioic.com or,,^he Appeal
(IC-12) may be sent to the Industrial Commission of Ohio
Cincinnati District Office, 125 E. Court St., Suite 60fy-Ath Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed: 06/21/2006 Jdskph W. Meyer
Date Received: 03/22/2006 OiVtrict Hearing pfficer
Notice of Contested Claim: 03/21/2006
Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Ave
Cincinnati OH 45231-1409

OHOSFCT2

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company***
Po Box 182032
Columbus OH 43218

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon Gregory W. Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Street, i" Floor, Cincinnati, Ohio 45202, via ordinary U.S.

rnail, this ^ day of July, 2006.



OHIO BUREAU OF W0,RI{ERS' COMPENSATION

Injured Worker: Daizonia Benton
21523Glillvale Court
Cincinnati, Ohio 45225-1248

Employer: Hamilton County Education Service Center
11083 Hamilton A,venue
Cincinnati, Ohio 45231

C-86 MOTION

Claim #: 03-889051

Employer, Hamilton County Educational Service Center, hereby moves the Ohio Bureau

of Workers' Compensation/Industrial Commission to revoke and/or vacate its decision to allow

injured worker, Daizonia Benton, to participate in the workers' compensafion fund for the

conditions of: sprain of neck; sprain of lumbar region; contusion of left elbow; and additional

allowances of spondylolisthesis at L-5; hemiated disc at L5-Sl; and radiculitis arising out of a

March 19, 2003 automobile accident. The basis for Employer's Motion is that the injured

worker was-tiot within the course and scope of her employment at the time she was involved in

theMarch 19, 2003 automobile accident which allegedly caused her industrial injury.

Employer will present evidence that the injured worker's stated reasons for traveling to

Group Health Associates' Clifton office on March 19, 2003 to obtain medical records for a

student artcUor client were false and fraudulent and that the injured worker was, in fact, not

perforiAlnga fupction of her empl_oyment with the Employer at the time of the aforementioned

aut.omoWe accident.



In support of this Motion, the Employer lias previously filed with the Industrial

Commission of Ohio the following:

(1) The March 19, 2003 Ohio traffic crash report;

(2) Hamilton County Educational Service Center Head Start local travel

expense statements for the injured worker for March of 2003;

(3) flamilton County Head Start sick leave usage form for, employee

specifying dates of requested leave of March 20, 2003 through March 28,

2003

(4) March 14, 2005 correspondence from Karen Monroe at Hamilton County

Educational Service Center identifying employee's days missed from

work following the March 19, 2003 automobile accident;

(5) Harrmilton County Head Start program job description for a family

education associate;

(6) February 17, 2005 First Report of Injury or Occupational Disease filed

with the Bureau of Worker's Compensation;

(7) May 6, 2002 minutes of ineeting defining the job responsibilities of a

family education associate;

(8) Affidavit of Dianne Woods;

(9) October 27, 2005 deposition transcript. of injured worker, Daizonia

Benton.

In addition to the previously filed documents, the Employer files, in conjunction with this

Motion, monthly attendance rosters for Hamilton County Educational Service Center Head Start

for Children's World Forest Park; Scotland CC; and Sharon Hill Forest Park for the month of

Ivlarch, 2003; Employer is continuing to investigate this,ottir.ar:ap4!.rtyU supglement this Motion

^`.
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with additienal documents upon receipt. Copies of all additional documents will be served upon

counseJ_for the injured worker.

Respectfully submitted,

David J. Lainpe 0 72890)
ENNIS, ROBER' - & FISCHER, L.P.A.
121 West Ninth Street
Cincinnati, Ohio 45202
Telephone; (513) 421-2540
Fa.csimile: (513) 562-4986
dlarhpeCâ,drfle ag l:com

Authorized Representative of Employer,
1-familton County Educational Service
Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon counsel for inured worker,

Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, Is` Floor, Cincinnati,

Ohio 45202, via ordinary U.S. mail, this j^A day of February, 2006.

David J. Lamp



ne indus[rial Commission of OAio

RECORD O.F PROCEEDING

Claim Number: 03-889051 Claims Heard: 03-889051
LT-ACC-PE-COV .

PCN: 2051671 Daizonia N. Benton 03-327870

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

Date of Injury: 3/19/2003 Risk Number: ^33100051-0

kINDINGS MAILED
JAN 2& 2000

- Ref

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 01/26/2006 before Staff Hearing Officer
Christopher M. Kalafut pursuant to the provisions of Ohio Revised Code
Section 4121.35(8) and 4123.511(D) on the following:

IC-12 Notice Of Appeal of DHO order from the hearing dated 12/12/2005,
filed by Employer on 12/30/2005.
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT L5

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additional Allowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation-not less than 14 daysprior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Bellman
APPEARANCE FOR THE EMPLOYER: Lampe, D. Jones, T. Seta, Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
12/12/2005, is affirmed,.

The injured worker's C-86 motion filed 04/27/2005 requesting allowance of
the additional conditions of HERNIATED DISC AT L5-SI AND RADICULOPATHY is
granted.

The Hearing Officer finds that the requested conditions are causally
related to the 03/19/2003 industrial injury and the allowed conditions in
the claim.

Therefore the claim is additionally allowedfor the conditions of HERNIATED
DISC AT LS-S1 AND RADICULOPATHY.

The portion of the C-86 motion filed 04/27/2005 requestfng allowance of the-
additional condition of spondylolisthesis at L5 is dismissed per the
injured worker's representative's withdrawal of that condition at hearing.

The Hearing Officer's decision is based on the report of Dr. J. Eislen
dated 04/04/2005 and the report of Dr. Meyer dated 12/01/2005.

An Ap{ieal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(I1;-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor, -
Cincinnati OH 45202.

SH01 Page sn/sn
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'17ie Intiu.sirial C'rmmiWon of Ohio

RECORD OF PROCEEDING
Claim Number: 03-889051

Typed By: sn
Date Typed: 01/26/2006

FfNDINGS MAIlED
JAN282000 f

^ risto herM Kalafut
taff HearingOfficer

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Eincinnati OH 45225-1248

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231

ID No: 10-80
***Gates McDonald Company***
PD Box 182032
Columbus OH 43218

BWC, LAW DIRECTOR
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Industrial Commieaton of Ohio

EM1214ygg
I)aivonia Rottton
707 Hums Avenue. Apt. 7
Cincinnati, Oliio 45216
County:
Telephoue:

adiniggcitenroeentative's iD:
Grcgory W. Dolltnan, 8r., Ilsq.
Weber Dickey & HelJman
813 $roatlway Street, l°' Floor
Cincinnati, Ohio 45202
Tolophottc: (513) 621-2260
pax: (513) 621-2389

NO'1'1CE OF APPEAL

CLAIM NUMIiNIt: 0:1-SS9051

131m18YSCi
Hamilton County Sducationnl Service Center
11083 Hamilton Avenae
Citn:iiuutti, Ohio 45231
County: IIamilton County, Ohio
'I'elephone: (513) 674-4200

LtmployerRgIlreeentative e
David J. i nntpc
Rnnie, Roberts & Fiecher Co., L.1'.A.
121 W. Ninth Straut
Cint:innati, Ohio 45202
'Talephone: (513) 421-2540
Fax! (513) 562-4Q86

COMBS NOW Gmployer, llamilton County G+duoatiottal 3eivioo Cattor, by aud tluuuglt wuwtsel, und
hereby eerves notice of its appeai of the daoision of tho diatriot hearing offioar for additional allnwanee:+
nP spondylolistheais al L5; and additional allowance of herniated diso at i..5_91 aa a result of an allaged
Marotl 19. 2003 workplace ittittry. It ia the position of the employer that said conditions were not cauaed
by tho workplacu it{jury.

Iteapectl'ully suhtniLteri,

1,.._/Aw^^3
ing

1)avid I. f amre: (4 111117890) W ^^ cj
BNNIS, ROBIIRT 1TISCHER, L`P A
121 Weet Niatlt Su^cot ^
Cincinnati, Ohio 45202 p c>
'1'elephnne: (513) 421-254(1
Facsimile: (513) 562-ct986 ;en
d l"t^elulwtl esa l. co m

AttnlnPw lor ffam7flnn Cc+rrnh) Lt'rJrecctliumtl
,Cerndce Center

CERTiFICATE OF SERVICF.

Ieeiiify that a oopy of the fotngaing was aerved was sorved upon Claimant'a rupreeentative and

upon (Jates McDanald, P.O. liox 182032, Columbtts. Ohln 43218, via ordlnary U.S. mail, this ^ day

of Ueaemher,10115,

c

o- j
Dit'vid 7, Lampo ( ^

Reoeived Dec-80-2005 15i51 From-515 582 4886 Toa-IC CINCINNATI Pege 008
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The Industriai Commission of O6io

RECORD OF PROCEEDINGS

Claim Number: 03-889051 Claims Heard: 03-889051
LT-ACC-PE-COV

PCN: 2051671 Daizonia N. Benton

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

N
ri

r{ Date of Injury: 3/19/2003

03-327870

Risk Number: 33100051-0

- Ref

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT.

ri This matter was heard on 12/12/2005 before District Hearing Officer Lisa
Grosse pursuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-86 Motion filedby Injured Worker on 04/27/2005
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT L5

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additional Allowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administratar of the Bureau of Workers'
Compensation not less than 14 days priar to this date and the following
were present for the hearing:

APPEARANCE FORTHE INJURED WORKER: G. Bellman
APPEARANCE FOR THE EMPLOYER: D. Lampek Monroe; D. Jones; M. White
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Injured Worker on 04/27/2005 be granted to the extent of this order.

The District Hearing Officer finds that there is a causal relationship
between the requested conditions HERNIATED DISC AT LS-S1 AND RADICULOPATHY
and this industrial injury.

Therefore, this claim is additionally allowed for those conditions.

The District Hearing Officer further finds'that the Injured Worker's
attorney withdrew the request for the additional allowance of the condition
SPONDYLOLISTHESIS AT L5. Therefore, that condition is dismissed from
consideration,

This order is based on the medical reports of Dr. Jessie Eislen dated
04/04/2005 and Dr. Meyer dated 12/01/2005.

An Appealfrom this order may be filed within 14 days of the receipt of the
o.rd'er: The Appeal may be filed online at www.ohioic.com or the Appeal

q-12)_Ipay be sernFto the I L^dustrial Commission of Ohio,..
Cincinnati District Office, 125 E. Court St., Suite 60D - 6th Floor,
Cincinnati OH 45202.

Typed By: clr
Date Typed: 12/12/2005 Lisa GFosse
Date Received: 06/14/2005 District Hearing Officer
Notice of Contested Claim: 06/10/2005
Findings Mailed:

-56-
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1Le Industrial Commission of Ohio

RECORD OF PROCEE;DINGS'r"`^.,^
Claim Number: 03-889051 t .

-FINDINGS MAILED

DEC 15 2005

k s < L.^_"d
., .^

The parties and representatives listed below have been'sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission,

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231

IO No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company***
PD Box 182032
Columbus OH 43218

BWC, LAW DIRECTOR

DHOSFCT2
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Correspondence.

Injured worker: DAIZONIA N= BENTON
Service: Correspondence

Claim #:D3-889051
DOI:03/19/2003

Page 1 of 2

03/09/2005
#BWNFVSQ Date Mailed
#IW16990429852930#

DAIZONIA N BENTON

943 WAYCROSS RD

CINCINNATI OH 45240-3021

Injured worker: DAIZONIA N BENTON
Claim number: 03-889051 Employer's name: HAMILTON COUNTY EDUCATIONAL S
Injury date: 03/19/2003 Policy number: 33100051-0

Claim type: Accident Manual number: 9434

An application for workers' compensation benefits was filed 02/18/2005 on
behalf of the injured worker, requesting the allowance of this claim for
the following injury description:

"In a motor vehicle accident. Headedto Group Health Associates to pick up
medicalforms of one clients for Headstart purposes. IW going S. on Vine and
other vehicle turned left off vine onto North Bend Rd. and hit iw vehicle on
drivers side between lf. front fender and left driver door."

The claim is ALLOWED for the following medical. condition(s):

Code Description Body Location Part of Body

847.0 SPRAIN OF NECK
847.2 SPRAIN LUMBAR REGION
923.11 CONTUSION OF ELBOW LEFT

Thisdecisibn is based on:
Medical documentation in file reviewed^on 3/4/2fl05 by Judith Wacheindorf, M.D.

Medical benefits will be paid in accordance with the Ohio Bureau of
Workets' Compensation (BWC) rules and guidelines. The injured worker
is encouraged to forward the information above to-all health care
providers involved in this--claim..

BWC will'consider'compensation benefits based on medical evidence of
continued disability and/or wage information.

The injured worker may be eligible for rehabilitation services,-which
:may:help-himorherreturn to work-more.quickly and safely.Please
contact eitherBWC or your managed careorganization for more
information regar-ding rehabilitation services.. .- , .

TheAdministrator finds there isinsuf£icient evidence tosiupport temporary

..1+:nh.s.n rnm/inral^l^(PC/n^lnf'FrlPnf^^V.ACT 1/27/2007



Colrespondeo.ce

total disability from 12/6/2004and continuing as being related to the 3/19/2003

injury. This is based on sur.gery on. 1.2/6/2004for. L5-S1 Spondylosis and

Sponodylolisthesis which is insufficient to support as part of this claim.

This order is subject toany current family support order(s).

Ohio law requires that BWC allow the injured worker or employer 14 days from

BWC Use Only

06/03/04

-59-
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LEXS EE 2001 0H10 8720

• THERESA A, BROWN, Appellant, - vs - THOMAS ASPHALT PA VING CO„ iNC.,
Appellee, JAMES CONRAD, ADMINISTRATOR, BUREAU OF WORKERS'

COMPENSATION, Appellant.

CASENO, 2000-P-11098

COURT OF APPEALS OqOHIO, ELEVENTH APPELLATE DISTRICT, PORT-
AGE COUNTY

2001 Ohio 8720; 2001 Ohla App. LP•XIS 5G59

December 14, 2001, Decided

PRIOR HISTORY: [" I} CIiARACTER OF PRO-
CEEDINGS: Adminlshative Appcnt front thc Court of
Common Pleas. Case No. 98 CV 0649.

DISPOSITION; 1'rial court's judgmem was reversed
nnd judgment was entered for appellaal,

COUNSEL: ATTY. WILLIAM A. THORMAN, Ill,
Columbus, Ol{, (For Appellant, Theresa A, Browu).

ATTY. ELEANOR J. 'fSCF1UGUNOV, Akron, OH,
(For Appellee). . . . . ,

BETT'Y D. MONTGOMERY, OHiO ATTORNEY.
GENCRAL, JAMES P. MANCINO, ASSISTANT AT-
TORNEY GENERAL, Cleveland, OH, (For Appellant,
James Conrad).

JUDGES: IION. WILLIAM M. O'NEILL, P.J., HON.
ROBCRT A. NADER, J., HON. DIANE V.
GRENDELL, J. 0'NEILL,"P.J., concurs, GRENDELL,
J., concurs. in part aud dissents inpart with concur'ring
and dissenting opinion.

OPINION BY; ROBER']' A. NADER

OPINION

NADER, J.

Appellants, Theresa A. Brown ("Brown") and Ad-
ministralor, Bureau of Workers' Compensation ("BWC")
appeal frorn the judgmerit of the Portage County Court of
Common Pleas terminating Brown's right to participate
in the workers' compensation system.

On November 12, 1990, Brawn filed an applicatioh
for workers' compensation benefits Whetroin she stated

thati on November 2, 1990, while working as a flag per-
sottfor appellee, Tbomas Asphalt Paving Co. ("Thomas
Aspha{t"), she was struck by a car and strstained physical
(•2) injuries. Appellee certitied appellant's claim and the
lndustrial Commission of Ohio ("Industrial Commis-
sion") permitted Brown's claint for contusions to her left
and right legs, contusion to her chest area, and chondro-
inalacia of the (eft platella; appellee did not appeal from
tlte fhidings and orders of the lndustrial Commission.

011 July 23, 1993, appeliee fiVed a motion with the
Industrial Commission alleging fraud and seeking to
disaliow Brown's claim. The Industria! Commission con-
strucd appeltee's motiort as a request for rellef and to
exercise its contlnuitig jurisdiction, pursuant to R.C.
41Z3.S2. After a hearing, n district hearing officer found:
"thal the Employer [had) presented insufficient dvidence
to make a finding of fraud and disallowed this ciaim" and
denied appellea's motion. On appeal, a staff henring offi-
cer affirmed the district hearing offiaers order. Appellee
agaln appealed, but rhe Industrial Comrnlssion refased
his appcal on September 7, 1995.

Subsequently, Thorna.s Asphalt Gled a notice of ap-
peal in the court of common plcas, ' Pursuant to R.C.
4123.512(D), Brown filed a ootttplaint asserttng her right
ro participate [y3) in the workers' compensation fund
and setting forth the facts supporting her position. Appel-
lee riled an answer and asserted the affinnative defense
of &aud. On January 12, 2000, Brown flled a motion to
dlsmiss, pursuant, to Ciu.R, 12((i)(1), alleging that the
court of commonpleas did not have jurisdiction to hear
the matter. Brown filed a motion to clarlfy the issues and
moved ihe court to irnpose the burden of proving the
elements of fraud upon appellee. The court denied
Brown'smotions.



2001 Ohio 8720; 2001 Ohio App. LF.XIS 5659,

I While it is not disputed that Thomas Asphalt
cotnmericed an appeal in the court of conimon
pleas, Thomas Asphalt's notice of appeal is not
contained in the fde. The rccard begins with the
cotnplaint filed by Brown in thc Portage County
Cottrt of Common Pleas. Additionally, the record
contains the declsions of the fndustrial Commis-
sion, but doas not include the motions of the par-
ties or a tmnscript ofihe hearings.

On July 28, 2000, the BWC also liled a motion to
disnriss, argttirtg thal the lower court locked jurisdiction.
On August 8, 2000, the [*4] trial court overruled both
motions to dismiss, relying on Thomns v. Conrad (1998),
81 Ohio St. 3d 475, 692 N.E.2d 205:,A juty trial com-
menced oa August 8, 2000. Prior to beginning her case
in chief, 8rown moved for a directed verdict, arguing
that appeliee had not carried its burden. Her motion was
overruled. At the close of Brown's case, she moved for a
directedverdict and appellae moved for a diFected ver-
dict as to Browds claims for injuries to her chest. The
court overruled Brown's motion, bul gYanted appellee's
motion. Aftcr the parties lmd rested, Brown and the
t3WC tnoved for a directed verdict, argufng that appeilee
had not proven the elantonts of fraud. Despite finding
that appellee had not established theelements of fYaud,
the court dcnied appellant's motion for a directed verdict.

The jury retutned a verdict against Brown, ftnding
that she was not entitled tp participatc in the workers'
coinpensetion fund for injuries sustained on Nbvember 2,
1990. From this judgment, appeliant presents the Poliow-
ing nssignment of errart

"[I.] The trial courr erred when it overruled appel-
lant's motions to dismiss for lack u'f subject mattcr juris-
diction pursuant to R.C. 4123.512.

[*5] "[2.1 lf the trial court had jurisdiction to hear
the employer's appeal, tho trial court erred when it placed
the burden of proof and the burden of going forward on
the injured worker."

In support of their first assignment of error, appet-
lants argue that the dccision of the Industrlal Commis-
sion did not terminate Brown's right to participate in the
workers' compensation fund, and thus, was oot appeal-
able to the trial euurt. Felty v. AT&T Tachnologles, 1hc:,
65 Ohio St. 3d 234, 602 N.F.2d 1141, pat-agraptt two of
the syllabus. lnstead, they contend that the appropriate
remedy is an action in mandarhug. In. response, appellee
contends that the oontrolling law is set forth in Thomas v.
Conrad, supra, wharein.the Suprcme Court of Ohio ox-
plained that the trial court h'as subjcet mattarjurisdictiou
when an employer questions the-Zlnimant's right to don-
tinue to participate by a[teging fraud surrounciing the
claimant's Initial appliaation. The crux of this appeal
coiioerns which decisions of the Ihdustrial Cammission

Pagc 2

may be appealed to the court of common pieas pursuant
to R.C. 4123.512. Judicial review of (ndustrlal Commis-
sion rulings ['6] may be sought in threo ways: by direct
nppeal, by filing a mandamus petition, or by an actlon for
declaratory judgment, pursuant to R.C, 2721. Felty, 65
Ohro St. 3d a1237. "Which procedural mechanism a liti-
gant may choosa depends entirely on tho nature of the
decision issued by the comtnission. Fach of the three
avenues is strictly lintited; if tbe litigant seekingjudicial
reviow does not make the proper chalce, the reviewing
court will not have subject matter jurisdiction and the
case must be disinissed." Irl

While direct appcal may be taken to the court of
common pleas wltere, as in the instattt case, the Industrial
Commission refuses to hear an appeal, the rrial courrs
jurisdiction in workers' compensation maners is limited.
See R.C. 4123.512(A). "Under R.C. 4123.512, claimants
and employors can appeal Industrial Commission orders
to n common pleas court only when the order grants or
denies the claimant's right to participate." State es re.
,Liposchak ei at. v, Indusirial Commi.rsion of Ohio
(2000), 90 Ohio Sc 3d 276, 278-279, 737 N.E.2d 519.
?heSupreme Court of Ohio has cons'istently taken [*7]
e narrow approach in interproting R.C. 4123.512, for-
merly-R.C. 4123.519; See, e.g., Felry, supra, at para-
graph two nf thc syltabus (holding that "onee the right of
participation for a spacitic condition is determined by the
Induslrial Commission, ito subsequent rulings, except a
ruling Ilrat tenninatos the right to participate, are appenl-
able'^a* u) .

This court has previously takon a similar view in
Harper v. Adminirtratar, 8ureau of Workers' Compensa-
iion 1993 Ohin App. LEX1S 6068 (Dec. 17, 1993), Trum-
bull App. No. 93-T-4863, unreported, whorein we held
ihat Ihe court of appeals did not have subjoct matter ju-
rlsdictfon to hear an nppea l of the commission's refusai to
vacate its previous order witich did not relate to the right
to participate in ttie Warkers' Compensation Fund. We
are not persuadcd by appellee's argumeni that 7Ytontas,
supra,iscontrolling.

^. In Thomas, srrpra, the Supreme Court of Ohio cx-
piained that "its opinion did not change the reasoning in
Moore v, Trimble 1993 Ohio App. LEXIS 6204 (Dec. 21,
1993), Franklin App. No. 93APB08-1084, unreporled,
[*8] and.lone.t v. Ylas.rrllon Od. of Edn., 1994 Ohio App,
LEX1S 2891(June 13, 1994), Stark App. No. 94CA0018,
mtreported In which the "employers *•* questioned the
claimants' right to continue to panicipatc in t}ie fund,
alleging fraud with regard to facts surrounding the re-
spectlve claimants' 1niflal claims." Thomas, 81 Ohro St.
3d ar 478-479. Huwever, the court's explanation was
dlcta and, dtus, not binding. Therefora we conclude that
Harpar is conlroiling in thc instant case; the court of

-61'-
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common pleas lacked subject matter jurisdiction. Appel•
lant's rirst assignment of ertor has merit.

While aur conclusion as to appellant's assignnlenl of
error renders her second assignment moot, we nole that
the coun erroneously placed the burden of proof on
Brown. On appeal to the Common Plcas Court frotn an
order of ttie Industrial Commission under K. C. 4123.512,
"it musl be presumed that the issue decided adversely
"" is thc only issue before the court" Brcnnan v. Yasng
(19961, 6 Ohio App. 2d 175, 217 N.6.2d 247.'I'hus,the
scope of appellee's appeal would have been lhnired to the
ultimate issue declded adversely by the Industrial Com-
mission: [*9] whether the appollee had sufficiently
proven the elements of fraud.

Pursuant to the decisions in Felty, supra audldarper,
supra, 1993 Ohio App. LEX1S 6068 once the Industrial
Commission ruleti that there was no fraud, the court of
common pleas lacked jurisdiction to review lhe commis-
sion's ruling. Appellant had-threc options regerding judi-
cial review of the intktslrial commission's decision: "by
direct appeal to the courts of common p[eas tinder R.C.
[4123.512], by filing a mandamus petition in the Ohio
Supreme Court or in the Franklin County Court of Ap-
peals, or by an action for declaratory judgment pursuaat
to R.C. Choprer 2721." Felry, aupra; ar 237. Review of
the record reveals that in the instant case appellant did
not make the proper choice. Thus, the l,ake County
Couit of Cammon PleasUid not have subject matterju-
risdiction and Ilre case should have becn dismissed.

Fraud is an affinnative defense upon which tho da-
fendant has die burden of proot; pursuant to C'iv.R. 8(CJ.
Aq ndministrative lintfing of fraud wiil be made only if
lhu prima focio elements of the civil tort of.flaud are
established, as set forrh in Burr v. Board ofConnty
Camm'r.r ofSrark County (1986), 23 Ohio St. 3d 69, 491
N.E.2d 1101, [°10] paragraph two oftltesyllabus. Since
appellee had (he bufden of proving fraud to the lndustrial
Cotnmission, it follows that at a de novo trial in the court
of comrnon pleas pursuant to R.C. 4173.512, appellee
also ltad the burdon of proving fraud.

„ Based on the foregoing analysis, the court of corp-
mon plces lacked subject mntter jurisdiclion and its
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judgment musl be reversed and judginent entered for
appeltanl.

JUDGE ROBERT A. NADER

O'NE[LL, P.1., concurs,

GRENDELL, J., concurs In parl and dissents in part
witit concurringand dissenting opinion.

CONCUR BY: DIANE V. GRENDELL (ln Part)

DISSENT BY: DIANE V. GRF,NDELI, (In Parl)

DiSSLNT

CONCU1t1iINClDTSSENTSNC OPINION

GRENDELL, J.

I coneur in the majority's reversal of dte lower
courfs decision in this case because [ agtee, with respect
to appellants' second assignment of error, that the trial
court erred whcn it placed the burden of proof on appel-
lant Brown.

However, I du not agree with the majority's ruling
on appellants' first assignment of ercor. The luwer court
dld have subject tnatter jurisdiction in this case. 77romas
v. Conrad (1998), 81 Ohio Sr. 3d 475, 692 N.E.2d 205;
[ ' I I J Moore Y. Trlmble (Dec, 21, 1993), Frattklin App.
Nu 93APE08-1084 unreported, 1993 Ohio App, LEXlS
6204; Jones v. MassNlon 71d of Edn. (ltine 14, 1994),
Siark App. No. 94 CA0018, 1994 Ohio App. LEXLS 2891.
1 believe that the reasoning of tha 'renth qppeButc Dis-
trict in Moore and the Fifth Appellate District In Jonzs is
rpore persuasive tharr our holding in flarper v. Adminis-
tralor, Bureau of .Workers' Cornpensation .(Dec, 17,
1993), Trumbull App, No. 93-T-4863, unrepdned, 1993
Ohio App. LEXIS 6068,

While appetlants! first assignment of error is wlihout
merit, I concur in the reversal of tha lowor court's ruling
on the basis of appe[lents' second assignment of error.
This matter should be remanded to tho trialcourf for fnr-
ther proceedings, applying the proper burden of proof
standerds,

JUDGE DIANE V. GRENDELL

62-
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'OPINION •

OPINION

1'ORD, P.J.

This accelerated calendar appeal hds been submitiod.
onthe briefs of the parties.

The instani.appeal arises out of the Trumbidl County
Common Pleas tourt. Appollants;. Adm6tistrator, 9ureau

Appellee, Waync . Hatper, contracted occupational
diseases described as ftexor [02] tenosynovitis of the left
ring and mlddle fingers, and left carpal tunnel syndrome.
These claims were allowed and never appealed. Mt.
1larper thereaftcr applied to participate for the additional
condition of left shoulder hnptngemeat syndrome. The
distric6hearing officer granted him the right to partici-
pate fotlhis condition, which decision ttta regional board
affirmed. In an October 5, t987 order, the Industrial
Commissionrdfused appellec-employer's, Ciencral Mo-
tors Corporation(GM), appeal of this award. OM did not
appeal this award beyond the adn»nistrative level. to tlra
court ofcommon pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was found to be
permanent as or October 22, 1988. The regional board
affirmed this order on August 9, 1989.

On October 17, 1989, pursuant to R. C 4123. S1, GM
filed a motion with the Industrial Commission requesting
thal it set aside cntirely the allowed shoulder claim. Ap-
parently, GM tiad oblaincd new evidence from one of
Mr: Harper's former physicians indicating that at the time
Mr.Narpers claim wasallowed, GM.had relicd upon
tnisrepresentations regarding an undisclosed preexisting
shottlder condiilon. (03] CM thus requcsted the com-
mission to vacate Its award of compansation on the basis
that the comtnission has Inherent powerr through con-
tinuhtg jutisdiction under R.C, 4123.52, to Wacate Its
priar orders upoh the ground of fraud inthair btui:urw-
tnc^ot.
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After a hearing on July3, t990, the deputies of the In their sole assigntnent of error, appellants assert
cotnmission denied OM's C•86 inotion to vacate becadse that the trial court did not Irave subjecttnatter jurisdiction
GM had failed to prove the oxistence of any actual intent to hear GM's appeal from the order of the Commission
to commir fraud on the part of Mr. Harper, and becauso refusing to set asideits earlier dacision allowing Mr.
the issue of preexistence was argued at the district hear- Harper to participate in the Worker's Compensation
ing, Fund. They therefore contend that the appropriate rem-

It is this ordar of the cornmissiondenying GM's re-
quest to set aside the allawant:e of Mr. Harpcr's shoulder
claim thatGM appealed la iheTrumbull County Court ur
Common Pleas on October 9, 1990.

edy is a mandamus action. Appellees, however malntain
that the order appealed from invotved Mr. Harper's right
to participate in the Workor's Compensation Fttnd, and
is, therefore, appealable to tha Court of Common Pleas
undcr R. C. 4123.519.

Even though GM had heen informed that Mr. liarper
could nol be located to inform hiin of his scheduled
deposition, GM chose to proceed, and Filed a motion
requesting an onier that Mr. Harper bo,/Jenled the right to
pnrticipatein the Workers' Conrpensation Fund because
of his fhilure to attend a deposition and answer interroga-
tories.

ln support of their contention, appellants argue that
what GM actually filed with dte trial court was an appeal
from an ordcr refusing to ser aside a final order, wlilch
did tiot relate to Mr. Harper's actunl riglrt to participate in
Workers' Compensation, and witich was, therefore, "out-
side Ihe normalappollate route, " We agree.

On Febrnary 27, 1992, ttte court granted GM's
nto- R.C. 412J.519 provides in pertinent part as foilows:

tion for judgment and sanctions, and decided that Mr.
Harpcr did not ltave the right to participate (44) for IeA
shoulder imphigement syndrome for faiture toprosecute
Itis claim. Both the bureau and the-cotnmission alleged
thnt they never received copies of this entry.

On March 20, 1992, unaware that the court had
granted GM's nrotion for judgmcnt and sanctions, Mr.
Harper's counsol drafted an entry dismissing the matter

"The claimant [06] or the employer
may appeal a decision of the industrial
comtnission * * * in any injury or occupa-
tion disease case, other tdan a decision as
to the extcnt of disability, to the court of
common pleas of the county in wh(ch the

" • `."lnjury was inflicted

without prejudlce, which the court signed oa March 23,
1992. However, on April 22, 1992, the court ruled the Notice of appeal Irom a decision of the hrdustrial.

entry stricken "as having becn improvidently entercd as Commission or of its staff hcaring officer to the court of
it is moot" in light of the'February 27, 1992 edtry, which common pleas must be filcdby appallant within sixty

denied Mr. Harper the right to participato. days after the date of receipt of the decision appealed
On June 30, 1992, appellants filed aI motion to va- from, or thulFdate of receipt of tha order of the Industrial

cate the Februury 27, 1992 entry for the reason that dre Commission refusing-to permit an appeal from a regional
court lacked subject matter jurlsdiction, and that theen-- board of review, R.C. 4123.319. Further, the finality of a
try hnd never been seived on appellants, On March. l0, commission determination, provided It is one from which
1993, the trial court denied appellanti' motion and.or- an appeal Is pqrmitted, attaches upon the(apse of fhe
dmed titat sinca Ctv.R. 58 was not complied with, the appeal pertotf which as stated, is sixty days. Pierce v,
appaal period would commencc upon servicc of the en- So+mner (1974), 37 t7hro.St.2d 133, I35, 308N.E.2d748.
try. Appcllants filed a notiac of appenl on April 9,1997. In Sommar, the order of the administrator disallow.

"1. The cotnmon pleas court locked stib-
ject matter jurisdiction to hear the em-
ployer's appeal frmn a commission order
refusing to set aside a final prdcr that had
prpviously [•S) allowed claimant Wayne
Herper to participate in the workers' com-
pensation fund ror an injury to his left
shoulder, because the order. which. the
omployer appealed to court was not ap-
peaiablc pursuant to R.C. 4123.519." -•

ing tha appiicant's clairn for injuries was received by ihe
applicant on January 9, 1970, and no appeal wastaken
froin that order. The court held dtat:

"(b]ecause appellee did not appeal froin
tlte order of thc administrator disallowing
his original claim, [47) die Court of
Common Pleas lacked jurisdictiori of the
stibject matter of the appeal." Id.

GM, empioyer in the instant case, did not appeal the
regional board's original allowdnce of Mr. Harpers claim
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within the mandated sixty days after ihe commission
retusod GM's appeal ofthe award. Accordingly, the court
of common pleas lacked subject matterjurisdiction ovar
the appeai,

In further support oP their argument, appellants cite
Srore ex ref. Qoard of$dueation v. Johnstou (1979), 58
0hto Sl. 2d 132, 388 N.G.2d 1383.'rhe factual scenario
in the instant case nearly parrots that of John.rrore. In
Johnsion, a claint was allowed and the employer's coun-
sel, some three years later, filed a tnotion with tlm com-
mission to vacate an award of permmtent iotal disability
bcnefits on the ground'thal the prior order was entered
without knowledge of prior Injuries. The commission
refused to exercise jurisdiction for the reason that there
had been no showing of fraud, error, ornew and changed
circumstances. The einployer then filed an action in
mandamus in the court of appeals praying that a writ
issuc ordering the commission lo vacate Its original or•
ders. The court agreed that the cotnmission [•8] did not
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have jurisdiction to vacatc its prior order because em-
ployer's motion did not allege any new and changed cir-
arm'stances. fd. at 136,

Based on the foregoing, we conclude that appaliants'
sole assignment of error has merit, and that thc trial court
did not have subject matter jurisdiction to hear GM's
appeal kom the cotnmission's refusal to vacate its Octo-
bor, 1987 award of Worker's Cotnpensation benefits to
Mr. Harpar, The appropriate remedy for GN1 lies in man•
damus. The judgment of ttte lower court Is reversed, and
judMent is cntcrcd in favor ofappellants.

.PRESIDING JUDGC DONALD R FORD

CHRISTLEY,1.,

NADER,1.,

Concar.
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OPIA'ION

Gwtn. P.J.

Massillon Board of Education (employer) appeals
from th0 judgment entered in the Stark County Court o,f
Comman Pleas disinissing its R.C. § 4123.519 appeal of
a decision hythe Industrial Commissiort of Ohio denying
cmployer:s motion to disallow the Workers' Compensa-
tiott claim oT Terry W. Jones (claitneat). The Common
Ploas Court rulcd that the Industrtai Commission's deci-
sion not to decertify claimant's right to participate in the
State lnsurance Fund was not an appealable order under
R. C. [`2] § 41.23.519. Fmployer assigns as error:

ASSIGNMENT OF ERROR NO. l

DEFENDANT-APPELLEES WES
TRIMBLE, ADMINISTRATOR, AND
TIfiE INDUSTRIAL COMMISSION OF
OHIO LACK STANDING TO SEFK
DISMISSAL OF DEFENDANT.
APPELLANT'S APPEAL UNDER R.C.
4123.S19.

.4SSIGNMENT OF ERROR NO. 2

THE TRIAL CQURT ERRED AS A
iv4ATTER OF LAW BY DISMISSING
DEFENDANT-APPELLANT'S APPEAI.
FOR LACK OP JURSSDICTION UN-
DER R.C. 4123.519.

6y Application for Payment of Compensation and
Medical Benefits filed wlth the Administrntar of the Bu-
re.au of Workers' Compensation, claimant alleged that he
sustained an injury to his right knee in the cQtt (se of and
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arising out of his employmenl as a.custodian for em-
ployer on July 22, 1991. Employer apparently certifred
tlie claim and claimant bugan to receive compensation
and other benefits from the State Insurance Pund.

On December 13, 1991, employer filad a motion
with industrial Commission of Ohio seeking lo decertify
and/or disatlow the within claim. Employer maintained
that it had newly discovercd evidence that i:stablished
claimaot's alleged work lnjury was actually the result of a
non-occupational recreal'tonal spores iqjtiry occurring two
years prior to (f3]tlie alleged employment injuty. Em-
ployoresserted thal it "now rejects the claim based on
medicat evidence which establishes the cause of injury
and disability to be outside the scope of employment."

Tho matter proceeded to tha District HearingOffieer
ofthe Industrial Commission wherein the Hearing Off-
cer found "insufTcient evidence la warrant adecertiGca,
tion of the instant claim." It was thereftire ordered that
the claim remain allowed for "torn ligament, right knee"
with appropriate contpensation and benefits payable. The
Fiearing Ofticer's decision was administratively upheld
by the Canton Regional Boardof Review and the Indus-
trial Commission of Ohio. ^ . I

As noted abovc, the common ploas court dismissed
etnployer's appeal of the Indus[rial Commissiun's deci-
sion on the basis thal it was not appealable under R C. §.
4123.5/9, , . .

Through its first assignment, employer maintaius
Wee l7imble, Administrator of the Bureau of Workers'
Compensation and tite Industrial Cotumission of Olrio
lacked standing to seek-dismissal of its appeal pursuant
to R.C. § 4123.519, We finel no meril in ahis claim. Em-
ployer itself named the two enliGes as party defendants
in the instant ection and it cannot (14] now claim thel
they havc no interest in this matter.

Accordingly, we overrule Cmployer's fust assighed
error,

II
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Through its sccond assignmont, omployer mainlains
the common pleas courf erred as a matter of law in dis-
missing its appeal for want of jurisdiction pursuant to
R.C. § 4123.519. We agree.

• The Ohio Supreme Court has defmitivoly hold that
an Ittdustnak Commission's decision involving a claim•
ant's right to continue to participate in the State Insurnnce
pund Is appealnble to the Common Pleas Court pursuant
to R.C. § 4123.519: Ajra7es v. Lorain (1992), 63 Ohio
St. Jd 22, 584 ME.2d 1175, paragraph one of the sylla-
bus. See, also, Felty v. AT&T Technologles, Inc, (1992),
65 Ohio SY. 3d 234, 602 N.E.2d 1141. Setting aside se-
mantics, it is clear frofn dte facts of this case ihat em-
ployer sought ta discontinue claimant's right to pnrtici-
palo in tho Stata Insurance Fund. As such,'lhe Industrial
Commission's decision involving the claimant's riglrt to
continue to participate in the fund is appealable under
RC.§ 4123.519.

Accordingly, we sustain employer's second assigned
error, reverse the judgment entered in the Stark County
Court of Comnton Pleas, Ohio, and romand ["5] this
cause to that court for funhor proceedings according to
law. .

By Gwio, P.J.,.

Smarc, J., and

Parmer, J., concur.

JUDGMENT CNTRY

For the reasons stated in the Memorandum-Opinion
on (lle, the jndgmenl entered in the Stark County Cou'rl
of Common Pleas, Oltio, is reversed snd this ceuse is
remanded to that court for fUnher procaedings according
to Iaw:

W. Scott Gwin

Irene galogh Smart

Sheilari, parmer

JUDGES
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OPINION

OPINION

YOUNO, J.

This matter is bafore this eourt upon the appeal of
Rttsty's Towing Servioe, Inc., appellant, from the July 9,
1993 entty of the Franklin 'County Court ofCommon.
Pleas whiclt denied appellant's motion for relief from
judgment. Dospite appellant's failure to provide this couh
with assignments of error, as required by App.R. 12, we
will consider the "issues" set forth in appellant's brief as
follows: .

"iSSUE NO. I

"Whethor the decision of Februory 26,
1.993, which was never appealed was in
fact the final order or the Court of Com-
mon Pleas.

I "ISSUEN0.2

"Wiether tbe Rule 60(B) Motlon tiled
by the Assistant Attomey ( •2) General
was propcrly filed and served.

"ISSUE NO, 3

"What is the cffective date of the filing
ofthe Motioo for Rule 60(8) Reliefby (he
Assistant Attomey Oeneral.

"ISSUE NO. 4

"Whether a Motion ror Relief Pursuanf
to Ohio Rules of Civil Procedure Rule
60(B) is appropriate under the circum-
stances.

"ISSUE NO. 5

"Whether or not there was subject malr
ter jurisdiction in the Franklin County
Court to heur the employer's appcal„L
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The history of this case is as follows: employee.ciaimant,
Kirby J. Moore, filed a claint widt the Industrial Com•
mission of Ohio and his claim was recognized for "ex-
truded L4•5 disc with paraparesis." 't`he workers' coin-
pensatioti clnlm was allowed by the commisslou o0
March 21, 1990, and findings wdre mailed on April 4,
1990, Appellnnt-etnployer did not appeal the decision at
the time of the allowance of the claim. However, on Au-
gust I, 1990, appellant filed a C-86 ntotion, based upon
ils alleged discovery that the employee had committed
flaud upon the Industrial Commission and the appellant-
employer. ' This C-86 motion requested that the contlnu•
ing jurisdiction of the rndustrial Commission (43) he
invoked pursuanl ro R.C. 412152, It furdrer stated that
this motlon was "based upon newly discovered evidence
that the claimant has admltted to a variety of people that
he was injured when he lifted Itis motorcycle at home."
Attached to the C•86 motion, was an affidavit of a cot
worker of the employee-claimant, wherein the affiane
stated that the employec-claimant had told him (the affi-
anq that he (the etnployee•claimaat) hadhurt his back by
litting a motorcycle.

I It is undisputod-that appellant did not appeal
the original allowance to the district hearing offl-
cer, within the time allottedfor appcal. However,
there is also nothing in thc record to reflect that
appellee objected to the DHO's hearing of'appel-
lant's C•86 motion, even though the time I'or ap-
peal hnd passed. Appellant continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of the Industrial Commisslon, and fnally to
the court ofcommun pleas. Again, appellee failed
to raise the issue of the timelinassluatimeliness of
appeilant's various' appeals. Titus, appellee is
deemed to ltava waived this issueand will not be
heard for thc frst time, on appeal to this court.
See Shnver v. Cordis (1991), 61 Ohio St3d 213,
574 N.E.2d 457. furtheimorc, the lndustrial
Commission has condnding jurisdiction pursuant
to R.C. 4123.52 and clearly could exercise that
jurisdictlon in cases of fiaud, even If the fl'aud
was discovered after the time for appeal had
passed. See State ex rel. Krlgore v. lndus. Comni.
(l93/), 1230hioSt: 164, 174A'.E. J43.

J"qj On January 8, 1991, the disirict hearing officer
heard the employer's C-86 motion and affnmed the al-
lowance: The district hearing officer (DHO) slated that
tltere was nothing presented thatcould not have been
discovered, and presented, earlier at the allowance hear-
ing on March 23, 1990. The districi hearing oflicer's
findings, were malled on January 29, 1991. The em-
ployer-appellant then appealedthe DHO's decision to thc
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Columbus Regional Board of Review (CRBR). The
CRBR held a hearing on June 4, t991 and affirmed the
DHO's findiags/orderldecision. The CRBR's findings
were mailed on July 24, 1991. The employer-appellant
then appealed to staff hearing officers of the Industrial
Comnrission. On July 6, 1992, the staff hearing officers
(SHO) nffirmed the CRBR. Attached to the SHO deci-
sion was a notice slating that an appeal could be riled in
the court of common pleas witltin sixty days, pursuant to
R.C. 4123.519,

Thls court must first address appellant's fillh issue,
for the remaining issues will be determined, ht part, on
whether or not the coart of contmon pleas had jnrisdic-
tion over this action. Appeliee argues thnt appellant did
not have a right to appeal to the court of common pleas
["5] pursuant to R.C. 4121:519. We disagree and hold
thai the appellant-cmploycr's appeal to the court of
common pleas was proper and the court of connnon
pleas ltod subject matter jurisdiction in this case. R.C.
4123.519 provides in pertinent part:

"(A) The claimant or the employer may
nppe,qI a der^+.'slon of r/re indusrrial cam-
miss4on or ofits sraJJ'hearing officer made
pursuant to division (13)(6) of section
4121.35 of rhe Revised Code in any injtuy
or occupational disease case, other than a
decdrion as to the extent af dirabifiry, to
the caurt of common pluo.r of the county
in which the injury was infTicted
(Emphasis added.)

Thc Suprume Coun of Ohio, in a scrius of decisions, has
narrowly construed Ihis statute to mean that one can only
appeal to the eourt of common pleas if the decision of the
Industrial Commission, or its staff hearing officers, Is
one that finalizcs the allowance or disallowance of the
etnployee's claim. Afi^ates v. Lornin (1992), 63 Olrio
Sr.3d 21, 584 N6.2d 1175; State ex rel. Evans v. Indus.
Comm. (1992), 64 Ohio S1.3d 236, 594 N.E.2d 609; and
Felry v. AT&T Technologies, Inc. (1992), 65 Ohio St. Jd
234, 602 N.E2d 1141. As stated ("61 by the court in
AJ'rares:

"The only decisions reviewable pursu-
ant to R.C. 4123.519 are ihose decisions
involving a claimant's right to participnte
or to contioue to participate in.the fund."
td. at 26.

in Feiry, the court again stated that only decisions reach-
ing an employee's right to participate wcre appealable
under RC. 4123,519. The court fitrther stated that:
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"Once the right of participation for a
specific condition is determined by the
Industrial Commission, no subsequent rul-
ings, excepl a ruling that lermfnate.s the
right to participate, are appeslable pursu-
ant to R.C. 4123.519." !d. at 234. (Em-
phasis added.)

As stated before, appellant's C-86 ntotion cloarly re-
qucsted a vacation of the allowance lztsed upon newly
discovered evidenee that the claimant had bcen injured at
home, lifting a motorcycle, and not at the work place. In
addition, the employee-claimant's own complaint stated:

"The District Hearing Officer's Order of
7anuary 8, 1991 denied the emptoyet's
motion filed August I, 1990 (requesting
rhar the fndus•trlaf Commission assert con-
tinaing jurisdiction under Ohio Revised
Coda 4123.32 and vacale rhe allowarrce
{+71 o,f rHis clair»J ""." Id. at para-
graph 5 of the complaint. (Emphasis
added.)

In its brief, appellee argues that the court of contmon;
pleas did not have jurisdiction to hear the instant action
because the appellant-employePs C-86 mo(ion und sub-'
sequent appeals did not involve thc erttployee-claimant's
rigM to participate or continueto partlcipatein the work-
crs' compcnsation fund. Rather, appeltee argues that'ap-
pellant-employer's action involved an appealof the ln-
dustrial Comniission's refusal to exercise its continuing
jurisdiction, and this is not an appealable order For pur-
poscs of an appeal to the common pleas court pursuant to
R.C. 4123.519.' However, a carathl review oftlte record,
and the employee-claimanrs own complajnt, clearly
demonstrate that appel]ant•was attcmpting to persuade,
the Industrial Commission to vacate tho allowance of the
claim, Thus, t[iis action ciearly involves lhe eroployce's
right to contintre to partieipate, insofar us the appellant-
employer was attempting to torminate the employee's
right to participate, based upom the alleged fraud of the
employee-claiinant. Thus, appellant-employet's appoal to
the court of common pleas fell witltin the ('8] purview
of R.C. 4l23.5/9and the cour6of common pleas there-
fora hnd Jurisdiction to hear the appellant-employer's
appeal. Accordingly, appellant's iâ ltlt issue must N. an-
swered in the affirmative.

2 Othcr issues, such as the amount of the aver-
age weekly wage to be set, were ulso considered
by the Industrial Comrnission.

Because this court has foiind thai the appeal to the
court of common pleas was proper, we must next address
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the procedural aspects of this cose in the cotirl of com-
mon pleas. On October 26, 1992, the employce-claimant
fled a complalnt in the court of common pleas, alleging
that there were uo appealable lssues involved in the
SHO's order and therefore dte court of common pleas
lacked subject-matter jurtsdiction. ' In an answer filed
November 6, 1992, the Attorney Geneml' admitted all of
ihe allegations contained in the employer-claimant's
complaint. liowever, ns smted previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hear the appoilanbemploycr's [t9] appeal.

311'his court notes that the employee-claitnant
did not file a motion for summary judgment nor
did the entployee-claimant Cile a inotion to dis-
ntiss.
4 The Attorney General represents tlte Adminis-
trator of lhe Bureau of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions tskcn by tlte Attomey Gen-
eml on behalf of the Industrial Contmission, or
we may refer to actions taken by th'e Indostrial
Commission itself.

Ou November 6, 1992, appellant tiled a request for
admissiotis. Appellant never received any response from
ihe employee-claimant. On December 8, 1992, appellant-
employer answered the employee's complalntand deitied
that the court Iacked subject-matterjurisdiction. Cii De-
cember 28, 1992, appellant-employer 6led a motion for
surntnary judgment. Again, no response from eitlher Ihe
asslstant Attomey General or the employee-clairnant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motion For samntary judgment.
In its deciston, [410) the court notcd thal the admissions
wero deemcd admittad as the employce-claimant had
never responded. The court also noted that there had
been no responsa Rled to the appellant-cmployer's mo-
tion for sumtnary judgment. An entry Journalizing ihis
decision was {Iled on February 26, 1993. On March 12,
1493, the Attomey General filed a Civ.R. 60(B) motinn
for re3ief, arguing that tfte court of common pleas did not
have jurisdiction and therefore, relief from judgmattt
shoUldbe granted pursuant to Civ.R. 60(13}(S). The court
of common pleas agreed and granted the Attomey Gen-
eral's motion for relief from judgment in a decision deted
April 29, 1993. It is cnicial to note that no etttty journal-
lzing this decision was ever rrled.

Issues two [hrough four are interrelated and thus will
be•addressed together. In its fourth issue, or asaignment
af error, appellant-employer questions whalher or nol the
Attorney General's tnotion for relief from judgment was
appropriate.

Ohla casc law clearly holds that a Crv.R. 60(I1) mo-
tion inay not be used as a substituta for.a timely appeal.
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See Bosco v. Euclid (1974), 98 Ohlo App.2d 40, 311
N.E. 2d 870; T'own & Country Drive•In ShoppFng Centers
Inc. v, Abrahatn (`I 1](1975), 46 Ohio App.2d 262, 348
N. E.2d 741; Brlek Processors, ln¢ v, Culbertson O 981),
2 Ohio App.3d 478, 442 N.E.2d 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appeal can be used as the basis for a
Y'ed R.CIv. P. 60(B) molidn. See Standard Oil Co. of
California v. Un11ed Srates (1976), 429 U.S. 17, 97S.Cr.
3/, 50 L. Ed. 2d 21. The same is true in Ghlo in that a
ntotion for relief from jadgment can not be ttsed as a
substituta for appeal. See Coltcy v. Braef!{1980), 64
Oirro St.2d 24J, 416 N.E.2d 605. See, also, Wlriteside,
Ohio Appellato Practice, at section 1.09(C). AccordingSy,
appellee's motion for relief frotn Judgment was not ap-
propriate under the circumstances, as appellee should
have appealed dre decision andentry which grattted ap-
pellant-employer's motion.for summary judgment. Thus,
appellant's fourth issue must be answered In the negative:
As a result of our disposition nf appellant's 4ourth Isstie,
this court need not address issues two and three as they.
are rendered moot by our treatment of issue four. See
App.R. 12.

However, the trialcourt grantcd uppellec's inotion
for relief in a decision dated Apri129, 1993.('12] l7ris.
deoision was never joumalized in an entry. On May 12,
1993, appellant filed a Civ.R. 60(B) motion seeking relief
from the April 29, 1993 decision which grabtad the At-
(orney General's Civ.R. 60(B) motion. On luiy 9, 1993;
the court denied lhe einployer-appellant's motion and put
on an entry to that effect, It is from this eidry that appel-.
lant appealed lo this court. We would initially nole that
appeliant's CIv.R. 60(B) motion should be treated as a
motion for reoonsiderution. This ie. because appellee's
Civ.R. 60(8) motion, which was granted ina decislon on
ApTil 29, 1993, was neverjournalized in an enhy. Wiih-
out an entry, there is no final judgmont. ir is axiomatic
that appellant cannot file a Civ,R. 60(B) motion asking
ror relief fiom a judgmcnfthat simply does not exist. As,
stated by Judgc Whlteside, in his treatlse on Ohio Appel-
late Fractice, at section 2.02:

"For purposes of the Civil Rules, tlte
term 'Judgment' also means the decree as
wcll as any order from which an appeal
lies. T1re rule doas not define w}tat consti-
tutes a judgment or decree, although a
judgntent traditionally and customarily
means final entrydetermining the Ylghts
of the parties from a law("'t3] suit, and a
decroe is the equivalent in equity to a,
judgment at law. A judgrnent must admit
any recital of pleadings, reports of rcCe-
rees, and record of prior proceedings; and
heconres effeclive when signed by Iha

judge and entered by the clerk" (Empha-
sis added.) (footnotes oinitted.)
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Thus, appcllant-employer's motion for reliaf can only be
eonstrueti as a nration for reconsideratiurY, and the court's
denial of appellant's motion is therefore interlocutory in
nature and is not a fmaljudgment from which an appeal
will lie, R.C. 2501.02 provides that the courts of appeal
havejurisdiction:

"Upon an appeal upon questions of law
to review, atTirrn, modify, sel aside, or rc-
verso judgments or final orders of courts
of record inferior to the court of appeals
within the district X6F ." (Emphasis
added.)

Accordingly, appellant's appeal is not proparly before
this court as no flnal appcalable order exists.

. Tlris brings vs'to appellant-employer's first issue,
thet is, whether or not the entry of February 26, 1993,
granting summaqy jqdgment to appellant, was, in fact,
the final order o'P the cotirt of common pleas. We hold
that this entry does constimte the final order 14141 of the
court of common pleas. The entry of February 26, 1993,
granting summary judgment, was never appealed.
Rdther, a Civ.R. 60(B) motton was filed by the Attorney
Gtneral. As discussed earlier, a Civ.R. 60(8) motion may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supro; Brick Processars, supra. ln
addition, the court of common pleas erred in its holding
that it did no1 have subject-matterjurisdiction. The court
of common pleas had jurisdiction to grent or deny appei•
lant's motion for summaryj udgment. It granled summary
judgment and its decision was properlyjournalized as an
entry.

Accordingly, t}tis court Einds that tha court of corn-
mon pleas erred in granting the Ahorney General's Civ. R.
60(B) motion based upon Its mtstaken belief ahat it
lacked subject-mattarjurisdiction; tltat this docision was
never journaliaed, so therefore, appellant's C1v.R. 60(B)
motion was truly a motion'for reconsideration; a motion
for reeonsideration is interlocutory in nature and is not a
final appealable order which may be appealed to this
court; and the order granting sumrnary judgment still
stands as a validj'udgment,'

5 Noa that thelime for appeal has elapsed, ap-
pallee may properly move for Civ,R. 60(B) rellef,
but must comply with.the mandates of GTE
Automatic 8lectric v. ARC Indusa•ies (1976), 47
Ohlo St.2d 146, 351 N.E.2d 113.



1993 Ohio App. LEXIS 6204,"

( 01S1 BAsed on the foregoing, we dismiss appol-
lant's appeal for lack of a flnal appeatable order, and the
judgment of the Franklin Caunly Court of Common
Pleas awarding summary judgment in favor oftlte appel-
lant-employer is af'Frmcd.

Judgmenr aytr ued.

PETREE, J., concurs.

BOWMAN, J, disrents.

DISSENT (3Y: BOWMAN

DISSEN'I'
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BOWMAN, J., dissenting.

Being tmable to agree with the majority, I must ra-
spectfully dlssent. Pursuant to 2C, 2505.02, this court
only has jtirisdiction to review final orders. I agree with
tha majority's canclusion that the order which appellant
is attempting to appeal, the decision of the trial court
overruling appellanCs motion for relief from Judgment
pursuant to C'rv.R. 60(B), is not a final appealable order.
fn8smuch as the order, which is the subject of tite appeal,
is not a Gnal appealable order, this coutt has no jurisdlc-
tion to address the issues raised in the appeal and thc
appenl tnust be dismissed. Any other discussion in the
opinion is al best dicta.
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MALINDA THOMAS, PlaintiffbAppallee/ Ctross-Appellant Y. C, JAi17FS CONRAD,
ADMINISTRA'l'OR BUREAUOF WORKERS' COMPENSATION nnd TII.E IN-
DUSTRNL COMMISSION OF OHIO and NCR CORPORA'CION FKA AT&T

GLOBAL INFORMATION SOLUTIONS, Defendant-Appellant and Cross-Appellee

C.A. Case Nos. 15873/15898

COURT OF APPEAI.S OF OIHO, SECOND APPELLATE DISTRIC'C, MONT-
COMERY COUNTY

1997 Ohio App. L$X1S 48S

February 14, 1997, Rendered

NOTICE:

('"I] Tt-LE LEXIS PAGINATION OF T1ilS
DOCl1MEN'f IS SU0ICCT TO CIIANGB PENDiNG
RELEASE Or THE PIIJAL PUBLISHED VERSION.

PRIOR HISTORY: T.C. Case No. 95-3663•

DISPOSITION: Reverse and remanded.

CASE SUMMARY:

PROCEPURALPOSTURE: Defendant omployer
sought review of the judgment from the Montgomery
County Common Pleas Court (Ohio), which granted
plaintilT etaployco's motion ta dismiss the entployePs
appeal pursuant to Ghin Rev. Code Arrn: § 4/23.512(A)
on the ground that the trinl court had no subject matter.
jurisdietion. 'Chc omployce had suugin reviow a f the trial
court's denial of her motion for attorneys fees under ,¢
4123.512(F).

OVERVIEW: Thc employee,nrffered a non-work•
related injury subsequent to sustaining a work-related
injury. The employer filed a mo(ion with the indttstrial
commission seeking to be relieved of its obligation to
compensate the employee becouse ihe injury was ait in-.
tervening one. Thc hoaring offtcer disegreed. The com-
tnission refused to hear the employer's appeal. Tho em-
ployer filod a notice of appeal with'the triaPcourt. The
employor alleged that because the issue before the com-
mission invofved tl e employee's right to eontinue par-
ticipating in the workers' compensation systam, the triat
court had jurisdiction. On appeal, the court held tliat pur-
suant to Ohio Rev. Code Anrt. § 4123.519, the only sub-
sequent ruling or the commission that was appealable,

was otie that terminated the right to participate. The court
found that the commission's order invalved the estent of
the employee's injuries nnd was thus not appenlable. Re-
garding the employee's claim for attomay's fees under
Ohio Rev. Code Anre § 4123.512(F), thecourt held that
the legal pmceedings contemplated by § 4123.512(F)
was the appeal itself. The eniployee was entitled to then
although the appeal was distnissed.

OUTCOME: The coort reversed the trial court's judg-
inent, which had deuied the employee's request for attor-
ney's fees, and remanded the acdon for a determlaation
as to the proper amount of attorney'{'.fees. The court af-
nrmed the trial courts dismissal o`G'the employer's ap-
peal..

LexisNexis(R) Headnotes

ArGabtistratlve Law > Judir.la! Review > Revlewnbility
> Questions of Law
Workers' Compensation & SSDI y Adminlstrarive Pro-
ceedings > Judicial Revfew > General Overview
[HN1] The only Industrial Commission rulings appeal-
able to a common pleas conrt are those involving a
claimant's right to participate or to continue lo participate
in'the workers' compensatian fund.

Workers' Compen,rarton & SSUI> Adminfstratfva Pro-
eeedlags•> Jtrd(cial Aevletv > Generaf Overview
[HN2] Once the right of participatiou for a specific con-
dition.is determined by the ]ttdusfrial Comtnission, no
subsequent rulings, exoept a ruling thot terminates the
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right to participate, are appealable pursuant ro Ohio Rev.
Code Ann. § 4123.519.

Ooverronents > Courls > ,Yudlcial Precedents
[F[N3j The syliabtts of a Suprente Court of Ohio opinion
states the controll'utg poutt or points of law decided in
and nccessarily arising from lhe facts of the spociftc case
before the court for adjudication. Furthermore, ntetter
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MAXING YOUNG ASMA[-I, Assistatit Attorney Gen-
eral, Workers' Compensation Section, 1700 Carew
Tower, 441 Vine Street, Cincinnati, Ohio 45202, Attor-
ney for Defendant-AppellanVCross-Appellee.

JUDGES; BRJJGAN, 1., WOLFF, J., and GRADY, J,,
concur.

outside the syllabus is not regarded as,a decision. OPINION BY: BROGAN

OPINION
Constitutional Law > Substantive Due Process > Scope
ofProtectivn OPINION
Cavernrnenrs > LegrrlaJlon > Statutory RerrtedJes &.

BROGAN, J.
Ri hg ls
Workers' Canrpen.sarion & SSDI > Rerrterlies Urrder ' This action involve.c cnnsolidated appeals by NCR
Other Laws > Gxclusivity > GeneralOvervlew Corpatation ("NCR") and Melinda Thomas. The parties
[HN4] Oncc a right to participation in the system is de- each challenge the Montgomery County Comman Pleas
tetrnmined no subsequent rulings, except a ruling that tar- Court's April 9, 1996, decision end order granting Tho-
minates the rigbt to participate, are':ippealable pursuant rna.s' motion to dismiss and denying her request for attor-
to Ohio Rev. Code Ann, § 4173.511 There is a rational ney's fees.
basis for such a distinctiom-the ordefly and efficient op-
eration of the system. Because the workers' compensa- NCK advrmces one assigtunent of error n case num-
tion system was designed to give employees an exclusive ber CA•15873. Spceifically, NCR contends Uro trial [ 2]
stamtory remedy for wotk-retated injuries, alitigant has court erred by ruling that it lacked subject ntaner jtvis-
no inherent right of appcal in this erea. Therefore, a diction to hearN6R's appeal frotn an Industrial Commis-

party's right to appeal workers' compen.sation decisions sron order. Likewise, Thomas advances one assignment
to the courts is conferred solely by statute. of error in case number CA-15898. She claims the trial

cottrt erred.by denying her request for attomey's fees. On

Wnrkers' Competrsation & SSDI > AdnrirristratioePro-

Jtme 24, 1996, this cotrrt granted the parttes agreecl mo-
tion to consolidam the two cases for appeal.

ceedin s>Costs&AltorneyFee.s . The two consotidated appeals stem from a work-
[1-TN5 j^Ohto Rev Code Ann. § 4123.512(F) provides as related injury Thomas sustaincd on October 1, 1987. As
follows: The cost of ady legal proceedings autltorized [iya result of Iter accidetit, workers' compensuion claim
§ 4123.512(F), including an attorney's fee to the claim- nurnber 961227-22 was allowed for a psychogenic pain
ant's atiorney to be fixed by the trial judge, based ttpon : disorder as well as injtuias to Thomns' ribs, left hip, left
the effort ezpended, in the event Ihe claimant's right to leg, and back. Thereaftet, on February 28, 1992, a non-
participate in the fund Is established upon the Gtial de- work-related guard dog attack caused Thomas to fail,
termination of an appeal, shall ba taxed against the em- resutting in injuries to her wrists, arrns, and back. NCR
pioyer or the commission if the comtnission or the ad- subsequently fited a motion with the Industrial Commis-
ministrator rather than rhe employer'contested the tight sion on July 12, 1994, seekittg to elitninatc its further
of the claimant to participate in Ihe fund. The attorney's responsibility for compensation to Thomas under c3aint
fee shall not exceed $ 2,500, . number 961227-22. In.support of irs motion, NCR con-

COUNSE.L: JOSEPH R. Ef3ENGER, 1100'Mnmi Va[-
lcy Tower, 40 West Fourth Street, Daytnn, Ohio 0402;
Atty. Reg. A 0014390, Atlorney for PlaintifT
AppelleeJCross- A ppellant.

tended the dog attack caused an intervening hQuiy suffi-
cient to tertninate Tlromas' right to receive any finther
compensation for ccr wmk-related injury,

I A district hearing t*3] ofG9er dunied NCR's motion
bn June 29, 1995, finding in part that "the self-insured

CARY T. 13R1NSFIELD, Atly. Reg. N 0014646 and D. employer failed to timely investigate the issue of an in-

PATRICK KASSON, Atty, Reg. tl0055570, One Citi- tn'0011tg trtJury after receipt of notice by claimant."
zansPederal Centre, 110 N. Main Street; Suite I000, NCR appealed that ruling, and a staff hearing officer
Dayton, Ohio 45402, Attonteys for Defendant- denied the appeal. The staff hoaring officer also modified

. - thedisu-icthearingoffcersorderasfoltaws:lan VCross- AppeileeAppel
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"It is the finding of the District Hearing Officer that
the incident occurting on 2-28-92, did not constitute an
intervcning injury to the body parts and conditions roa
ognized in this claim. Claimant suflcrcd injudes to her
wrists and arms and a mild temporary exacerbation of
her allowed back condition. Medical expeuses related to
the temporary exacerbation are ttot payable nor are the
services related to tite arin and wtist injttry.

"in alt otltar respects itte District Hearing Officer's
order is affulned."

NCR appealed the foregoing order to the lndustrial
Commission on Augast 30, 1995, but the commission
refused to hear the appeal. Consequently, NCR then filed
a tlmely notice of appeal with t)te Montgomery County
Cotnmon Pleas Court pnrsuant to R.C. 4123.512(A). In
response, Thomas filed a complaiirt alleging that the In-
tlustrial Conmtission's ['4] proceedings coticemed
solely the extent of her injury, a subject not properly ap-
pealable to the common pleas court pursuant to R.C.
4123.512(A). Tltomas then filed a,tnotion to disnriss
NCR's appeal on January 16, 1996, contending that the
enmmon pleas court lacked subject matlerjurisdiction to
review the matter. 'fhotnas also sought attorney's fees
under R.C 4123.512(f).

In an April 9, 1996, dccision and order, the trial
coun granted Thomas' motion to dismiss but denied hcr
request for attomey's fees. NCR stibsequently appealed
the trial court's distnissal of its appezl on April 29, 1996.
Likewise, Thomas appealed the nial courf's denial of
atiorney's Cees on May 9, 1996. This court then consoli-
dated the appeals pursuaul to an agrced moiion submitled
by the panies.

In its assignment of error, NCR contend$ the ariat
court ecred by dismissing its appeal from fhe Industrial
Commission's order. Specifically, NCR claims the issub
confronting the Industrial Comniission (as well as.lhe
district hearing officer and staff hearing officer) was
whether Thomas had a right to continue participating in
the workers' compensation system in light bf the "inter-
vening" dog-attnck injuries she sustained ['S] NCR
then argues that its appeal to the cotnmon pleas court
was proper because its motion and the industrial com-
missian's ruling bolh addressed Thomas' right io partici-
patc rather than the extent of her injury.

Conversely, Thomas asserts thai the [ndustrial
Cotnmission's order concerned only the extent of. her
disability. Thomas then stressos that an originaliaction in
mandamus, and not an appeat to the common pleas eourt,
is tite proper methotl to challenge Industrial Commission
orders relating to the extent of a claimant's disa(ylity.

The trial coutt agreed wittt Thon as' atgunf7ent in its
April 9, 1996, decision nnd order dismissing NCR's ap-
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peal. In sttpporl of its conclusion, the trial court correctly
recognized that [HNI] Ihe unly Industrial Convnission
rulings appeulable to a common plons cotut are those
"utvolving a claimant's right to patticipa(e or to continue
to, participate in the [workers' compensationl fund."
Afrates v, Loraln (1992), 63 Ohio 51. 3d 22, 584 N.E.2d
1775, at paragaph one of tlte sytlnbus.

T'he trial court also acknowledged that the Industrial
Commission's dacision allowing 'Lhomas to continue
participatinght thcworkers' cornpensation system de-
spite fler dog attack could be consmred ['6] as being
appealablc, pursuant to Afrares, supra, becanse it .seem-
ingiy involved a"right to participate" issue. The trial
court rejecled this argument, however, stating in relevant
part;

•"[n this case before Ihe Comt, the fndustrial Coni-
mission determined.that Plaintiff could continue to par-
ticipate in the fund. Such a determination does not di-
rectly affect her rtghr to participate in the fund because
that right had been previously recognized and has con-
tinued. The Staff liearing Officer's Decision, modifyutg
the Decision nf the District Heering Officer, excepted
from coverage certain.spgcit-tc injuries resulting from a
fall Plaintiff incurred while being chased by n dog,
Theiefore, thefmal administralive decision denying Dc-
fendant-Hmployce's request to discontinue paying com-
pensatlon and beneffts to Plaintiff concemed the extent
Plnintiffs participation in the fund, not her right to par-
ticipate in the fund."

Thc Giai court aiso relied heavily upon Felry v.
AT&T Technologies, Ine. (1992), 65 Olrio 81. 3d 234.
602 N.F.2d 1141, at paragraph two of the syliabas, in
which dte Ohio Supretne Court held that [HN2] "oacc
the right of participation for a specific condition Is de-
termined by the Ittdustrial ["71 Commission, no subse-
qdent ndings, except a mling thut tertninates the right to
participate, are appealable pursuant to R. C. 4123.519."

Since Thomas alrcady had been granted the right to re-
ceive workets' compensation as a resuft of her work-
related accident, and the Industrial Cammissiun's ruling
did not terminate that right, the trial court, relying upon
h'elty and Blshop v. 7horna.r Steel Strip Corp. (1995), 101
Ohio App. 3d 522, 655 N.E.2d 1370, concluded that it
lacked subject-inatter jurisdiction (o hear NCR's appeal.
Consoquently, the court reasoned that a writ oF inanda-
mus was the proper mechani.sm to challenge the lndus-
trial Comnmission's ruling.

In Dishop, supra, the Truinbull County Court of Ap-
peals.considered an appeal factually similar to the pre-
sent case. The appellee In Blshop suffered a work-related
accidenl in January )987 and reccivedworkers' compen-
sation for an injury to his left knee. Appellant Thomas
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Steel subsequently asked lhc Industrial Commission in
^1992 to lerminate the appellee's benefits becausc of a
non-work-related intervening and more severe December
1987 injury to the appellee's knee. The Industritd Com-
missiun ultimately rejected'Ihomas Steel's requost, [r8]
concfuding that the corporation failed to demonstrate that
Bishop's "recogrlizeddisnbility was worsened or aggra-
vated by the un<lisputed tAll of Dccernber 2, 1987."

Thereafler, Thomas Steel sought to appeal the Industrial
Commission's ruling into ilre eotnmon pleas cntvt pursu-
ant to R.C. 4123.512. The triat court dismissed 'rhomas
Steel's appeal, however, finding that it lacked subjecc
matterjurisdiction over the appeal because Ora Industrial
Comntiss[oiYs order pertained to the extent of Bishop's
injury rather than his right to participate in the compen-
sation rund. 'rliomas Steel appealed Ihat ruling to tlte
Ttumbuil Codnty Coutt of Appeals, wbich aftinned the
trial cottrt's dismissal.

Finding the trial court's ruling proper, the appellate
court relied upon dle syllabus of Fulty, supra, which
states tltat "once dte right of panicipation for a speclfic
conditiou is dctertnined by the [ndtistrial Conunission,
no subsequent rulirtgs, except a ntling dtat terminates the
right to participate, are appealable [to the cotavnon pleas -
court]," Relying upon this lauguage and Medve v. Tho-
mas Steel Srrip Corp. (June !8, 1993), 1993 Ohio App.
LEXIS 3081, Tnimbull App. No. 92-TA741, unreported
', an earlier Trumbull [r9] County CouttofAppeals case
construing Fef1y, (lie Bi.shoj) court Fensone&

I In Medve, the Trunibull County Court of Ap-
peals cited Felty, supra, and conckuded: "In the
present case, appellee wasahcady receiving
worker's compensation. Appetlant sought to ter-
minate appellce's temporary totn) disability based
on two subsequcnt falls. The commission specifi-
cally found that the two falls in 1990 did nol con-
stitutc separafe intervcning incidents, and did not
worsen appellee's condition. Since the commis-
sion's ardor did not terminnle appellee's right to
participatc and wmtt to the extent of his disa6ility,
therc was no jurisdiction to appeal."

°+ In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
Mnrch 20, 1989, nod October 18, 1991. Appellant subse-
qnetrtly rnoved the cmnmission to reconsider whedrer
appellee should remain eligible for temporary total bene-
fits as a result of the alleged intervening incident occur-
ring on Deaember 2, 1987. As Jn [' 10] Nledve, ihe
cornmission determhted that appellee's nonswork-related
fall did not worsen or aggravatc liis previously recog-
nized disability, and Iherefoze 2ppellec remained eligible
for temporary total disability benefits.
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Wc cunclude thnt the commission's arder of August
2, 1993, involved the extent of appellee's disability.
Sorce the commission's order did not tetminate appeltee's
right to participate, the triai court did not err in grunling
appcllae's motion to dismiss for lack of subject ntatter
jurisdiction."

1010hio App. 3d at 526.

Siguificantly, howcver, Ihc 13i.shop court also ac-
knowledged the existence of other appellate decisions
construing Felty, ,supra, more broadly than the Eteventh
District did in Btshap. The Btshnp court then reasoned
that "dtis is an issue for Ihe Supreme Court of Ohio to
reaolvo."

In its bricf to 4tis court, NCR nlies upon Ihese other
rulings to support its argument that its motion and the
Industrial Commission's ruling concerned a "right to par-
ticipate" issue rather than an "extent of disability" ques-
tion. In parlicular, NCR cites Flora v. Cincirmari Mila-
cron, Inc. (1991), 88 Ohfo App. 3d 306, 623 N.E.2d
1179, Moore v. Trinible (Dec. 21, 1993), ["11] 1993
Ohio App. LEXIS 6204, Franklin App. No. 93APE08-
1084, unreponed, and Jones v. Massillon Ud. of Edn.
(June 13, 1994), 1994 Ohio App. LEXIS 289), Stark
App. No. 94 CAOOI B, unreported.

In Flora, supra, the claimant sustained a back injury
while working for Cincitmati Milncron in 1988. The
claimant received workers' compensation Cor his injury.
Thereafter, the claimant sought to rcactivate his claim in
1989 after injuring his back while mowing his lawn. At
each level of administrative review,Ihe Industrial Cmn-
mission rejected lhe clahnant's application ror reactiva-
tion, finding tbat the second injttry was "more than a
mere aggravatiort" of tho work-relnted injury. Tfie clabn-
nnt then 6led nn appeal with the cotnmon pleas court,
and Chtcinneti Milacron filed a motion to dismiss or,
alternatively, a motion for summary judgment. The trial
cottrt ultimntoly granted Ciucinlmli Milacron's summary
judgment motion.

The Clermont Courrty Court of Appeals thcn re-
versed the common pleac court, stating:

"In the case at bar, we fmd that the commission's de-
cision reached ehe right of appellant to participate in the
workers' compensation system. The cotnmission found
that appellant's September 1989 injury was caused by an
intervening, non-work-related (112] accident that was
tnore than a tnare aggravation of his prior condition. As
such, tlle commission made a factual detcrmination that
appellant did not sustain the disability as a result nf the
work-related accident. Such a finding goes to appcllant's
right to participate lit the system and it is therefore ap-
pealable to Ibe common pleas court pursuant to R.C.
412.7.519 Sec Fclty, supra, 65 Ohio Sr, 3d at 239, 602
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N.E,2d at 1145, cithtg Keels v. Chapln & Chapin, Inc.
(1966), 5 Ohio Sr. 2d J12, 34 Ohio Op. 2d 249, 214
N. E. 2d 428.

88 Ohlo App 3d rrt 109.

In Moore, sttpra, the Industrial Cormnission allowed
ttte clairnant's workers' compensation clairn Por a work-
related injwy on March 23, 1990. Thereafter, on August
1, 1990, the employer-appellant filed a tnotion to tenhi-
nate the claimant's participation in the workers' cotnpen-
sation fund, 'Che entployer based its motion upon nlleged
evidence that the employee had committed Gaud. Spe-
cifically, the tnotion alleged that the einployee utjtued
hitnself while lifting a tnotorcycle at home rather than at
work.

At each level of administrative review, the ]ndustrial
Commission rejected the einployer's motion ta terminate
thc claimant's participation (4131 in the fwrd. As a re-
stdt, tlre employer filed an appeal in the coriunon pleas
cotut and, ultimately, in the Franklin County Court of
Appeals. Finding an appeal to the commonpleas courl
proper, the appellate court cited Afrares v. Lorain (7992),
63 Ohio Si. 3d 22, 584,N.E.2d 1173, State at rel. Evans
v, lndus. Comm. (1992) 64 Ohio St..3d 236, 594 N.E.2d

609 and Felry, strpra, for the proposition that "one can
only appeal to the court of common pleas ifthe decision
of'the Indusnial Commission, or itsstaff hearing affi-
cers, is one that finalizes the allowance or disallowance
oC the employee's claim." Furthermore, Ihe Ntoore court
quoted language in rlfrares slating that "the only deci-
sions reviewable [in the commorc pleas court] are those
decisions tnvolving a claimanrs right tnparticipate or to
contintte to participatein the fund."Moore, supra, quot-
ing dfrates, supra, at26.

Curiously, the Moore court lhen quo(ed the follow-
ing language Gom Fe1ry, which the trial court relied upon
in the present casb: "Once-the rigltt of participation for q
specific condition is determined by the Indushial Coin-
missSon, no subsequent rulings, except a ruling that ter-
minates the right to ["14] patiicipate, are appealable
(into the cotnmon pleas coart) pursuant to RC.
4123.519." Moore, supra, quotittg Felty, supra, atpara-
graph two of the syllabus.

In Moore, as in the presgnt ease, the tndnstrial
Commisslon's ruling did not terminato the claimant's
righCto participate Without explaining why. the forego-
1ng rule expressed ut the Syllabus of Fe1ry did not pr'e-.
elude the employer's appeal, however,.the Moore bourt
then determined that:

"this action clenrly involves the employee's right to
cotttinue to participate, insofar as the appellant-employer
was attempting to terminate the employec's right to par-
ticipate, bascd upon the alleged 6audbf the employee-
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claimant. Thus, appellant-employer's appeal to the court
of corrmron pleas fell witltin the purvfew of RC.
4123.519 and the court of common plens therefore had
jurisdiction to hear the appellant-employer's appeal."

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an etnployers attempt to tetmi-
naie a claimant's participntion in the workers' compensa-
lion fimd due to fraud. Specifically, the employer Itad
alleged before dte Industrial Conuuission that it pos-
sessed evidencn ["15] establisliing that the claimant's
purported work-related injury actually rasultcd from a
non-work-rel.ued spons acctdent. At each level of ad-
tninistrative review, tho Industrial Coimuission rejecied
the amployer's attempt to termivatc rhe claimant's pu•-
ticipation in rhe workers' compensation ftmd, The com-
mon pleas court sttbseqttently determined that it lacked
subject mattcr jurisdiction to hear the employer's appeal.

, Reversing thc trial court's judgment, the Stark
County Court of Appeals ftrst cited dfrates, supra, and
Fe7ty, supra, and uoted that "the Ohio Supreme Cotvt
has definitively hald that an Industrial Contmission's
decision involving aclaftnant's right to continue to par-
ticipate in the State lnsurance Pund is appealable to the
Conmton Pli:as Court pursnant to R.C. section
4123.519". The court then reasoned that "setting aside
setnantics, it is clear from the facts of this case that the
employer sought to discontinue claimant's right to par-
licipale in the State Insurance Fund. As suctt, the Indus-
trinl Commission's decision involving thc clnimant's right
to conlinue to participate in Ihe fund is appcalable under
R.C. seciion 412J.579." Significantly, the Jones [*16)
caurt alsa failed to address or distinguislt the Ianguagc in
Fefry's syllabus stating that only lndusuial Commission
rutiogs terminr,ting a claimant's right to participate in the
workers' cotnpensation fund are appealable to the cotn-
inon plcas court.

In our view, the cnnfusion about whether an em-
ploycr may appeal in the common pleas court from an
aifministrative denial of its request to tenninate an om-
ployee's workers' compensation cleim stems from seem,
iagly con(licting language in Felry, supra. As we ex-
plained above, paragraph two of Felry's syllabus states:
"t)nce the right of pnrticipation for a specific condition Is
determined by the htdustrial Commission, no subsequenl
rulings, except a ruling that terminates the right to par-
ticipate, are appealable ptrrsuant to R.C. 4123.519."'rhis
language unambiguousiy suppotts 1'hoinas' argtnnent
thHt the cottimisslon's refural to lerminate her participa-
tton in the workers' compensation syslem must be ap-^
pealed through inandamus rather tltan an appeal to the
commoh pleas court. Clearly, the commission's ruting

. did nnt terminate her right to porticipale.
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NCR, hovtever, relies upon the following lnnguagc
.from F-etty, suprq [417] at 239: "A decisioa by the
commission detennines the cmployce's right to partici-
pute if it finalizes the allowance or disallowance of an
employee's 'clalm.' The only action by the commission
that is appealable under R.C. 4123.S19 is this essential
decision to grant, to deny, or to terminate [he empioyee's
participation or cmttinued participation in the system,"
NCR then contends tho [ndustriat Commissioa's refitsnl
to tertninate Thornas' panicipalion necessarily grnpted
her continued particrpation. Pursuant to Felty, NCR
clalms, the commission's decision to grant participation
or continued participation is appenlable to the cornmon
pleas court.

Althouglt we futd NCR's argunient well-reasoned,
we also recogni7e that the syllabus of an Ohio Snpreme
CourCopinion states the law inOhio. Sta+e v. Boggs
(1993), 89 Ohlo App. 3d 206, 212, 624 t1!6.2d 204.
[HN3] "The syllabus of n Supreme Couit opinion states
lhe controlling point or points of law decided 'ut and pec-
essarily arising from tBe facts of the speciFc case before
the Court for adjudication." Collins v. Swackhamer
(1991), 7S Ohio App. 3d 831, 834, 600 N.E.2d 1079,
quoting Sup.Ct.Rep.Ops,A. 1(D). Purthemtote, "matter
outside the syllabus is not regarded as ["I8] a decision."
Willimns v. Ward (1969), 18 Ohio App. 2d 37, 39, 246
N.E,2d 780, at foomoto one, quoting Haas v. State
(1921), 103 Ohio Sr. 1, 137 N. E. ^158.

As both lho trial cour7 and the Elevehih District
Court of Appeals in Bishop recognized, the syllabqs oP
Fairy, supra, unanibiguouslystates that once a claintant
is granted the right to participate in the workers' compett-.
sation, no subsequent Industrial Commission ruling, ex-
cept a raling terminntbtg Qtat right, may be appealed to
the comtnon pleas court. In the present case, the indus-
trial Commission refuxed to terminate'1'homas' continued
participation. Accordingly, pursuant to the syllabus of
helty, supro, the commission's ruling was nat appealable
to the court ofconunonpleas.

In opposition to lhis conclusion, NCR aises an
cqual protection argunient, contenting that the trial
court's rul'utg deprives it ofequal access to the courls and
the tight to a ju y trial. NCR complnins that if the. trial
courl had rrded against Thomas and tetminnted her par-
ticipaNon, she would have enjoyed tlie ability to appcal
to the comtnott pleas cotut. Such an appeal includes dc
novo review and a right to n jury trial, Conversely, NCR
eontends Ihni ['19] forcing it to pursue a mandamus
action sirnply because tlte trial court ruled.in favor of
Thotnas deprives Ptof the right to ajury trial on thesame
issue. Furthermore, NCR argucs titat the standard of re-
view in a mandamus action makes it much less likely
that an appeal will .sueceed.
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The Bishop court rejected a similar argument, how-
ever, stating:

"Appellant's constitutional argument is withnut
merit. One goal of the workers' campensation system is
titat it operate largely outside the courts. Fclty, 65 Ohio
.Sr. 3d at 238, 602 N.E.2d at 1144-1145. Tn this end, the
General Assembly has reslricted the right of litigants to
appcal decisions of the commission to Ihose decisions
involving an crnployce's right to participation ut the sys-
tem,

J]-IN4] "Once stlch a rfght is determinecl 'no auhse-
quent rulings, except a nding that ferminates tho rrght to
parrictpare, are appealable pursuant to R.C. [4123.512]'
(F.mphasis added.) Felry at 240, 60Z N.E.2d at 1146.
There is a rational basis for such a distinction--the or-
deriy and e(ficient operation of the.systern.

"As theFelty courl observed:

"•' Because the workers' compensatiott system
was designed to give employees an exclusive [`20]
statutory remedy for work-related injuries, ;t litigant has
do inherent right of appeal in this area "' `.' Cadle v.
Gen. Motors Corp. j1976J, 45 Ohlo St. 1d 28, 33, 74

.Ohio Op. 2d 50, 52, 340 N.E.2d 403, 406. Therefore, a
party's right to appeal workers' compensation decisions
to tlte courts is conferred solely by statutc.' Felty at 237,
602 N.E.2d at 1144."

Wetlnd the liishop court's constitutional analysis
, persaasive and equatly applicable to NCR's claims. Ac-

cordingly, we overrule NCR's assignment of error in eese
nuniber CA-15873 and afrirm the trial court's decision
granthtg Thomas' motion io dismiss.

In her sole assignrnent of error in case nusnber CA-
15898;Thomas contends the trial eourt erred by rcfusing
to award her attornep's fees. The trial cotvt's April 9,
1996, decision and order construed R.C. 4123.512(F) as
allowing a claimant tu recover attomey's fees after re-
eeiving a favorable judgment only if the industrial
Comtnission ar the administrator.appealed to the com-
mon pleas court. in the present case,. the employer, NCR,
appealed fraan the (ndustrial Cqmmission's ruling. Con-
sequcntly, the trial court found atiomcy's fees improper.

Thomas argues, and NCR agrees, {+21] however,
that lhe trial courl rnisrend [HN5] RC. 4123.512(F),
which provides as follows:

"T7te cost of any legul proccedings auihorized by
this section, including an attomey's fee to flte claimant's
attarney to be fixed by the trial judge, based upon the
effort expentled, in the evenl tlte claimanPs right to por-
lidipafe in Ihe fund is established upon the final determi-
nation of an appeal, shall be taxed agalnsl the employer
or the coinrnission ifthe cominission or the administrator
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rather than the employer contested tltc right oP the claim•
ant to participate in the fund. 1'hu aitorney's fee shall not
exceed twenty-Gve hundred dolfars."

R.C. 4123.512(F) (Entpliasis added.).

NCR concedes Ihat the trial cotul misquotcd RC.
4123.5/2(FJ in its decision and order. We agree. 'llte
foregoing passage clearly allows llie trinl court to tax
nlturney's fees against the employcr.

The trial court also found attomey's fees improper
for a second reason, however. In particular, the trtal court
concluded that because it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its final determination of the appeal.

Thnntas argues that the trial court erred [*22] in
reaching this conclusion, and, once again, NCR agrces.
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Iu liglrt of the Ohio Supreme Court's ml'uig in,N.ospllallty
Motor Inns v. Gille.vpie (1981), 66 Ohio St. 2d 206, 421
N. E.2d 134, we also conclude that Ihe trial court erred by
failing to awatd Thomas ettorney's fccs. In Nospilality
Motor /nnr, Ihe court determined Ihat the "[egal proceed-
ings" contemplated by R.C. 4123.51.9 {now
4t2J.512(F)] is the uppeal itself.Once such an appeal is
perfeoted, the comnion pleas coutt may award attomey's
fees to tlte clannant eveu though the employer's appeal
sttbsequently is dismissed for lack of jurisdiction. ]d.
Accordingly, we sustain Thomas' assigmnent of etror in
case number CA-t5898, reverse the trial court's judg-
ment, and reninnd this cause for an evidentiaty hearin'g to
determine the proper amomtt of attomey's fees to be
taxed againsl NCR.

WOLFF, J., and GRADY, l., coneur.
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4123.511 Notice of receipt of claim.

(A) Within seven days after receipt of any claim under this chapter, the bureau of workers'
compensation shall notify the claimant and the employer of the claimant of the receipt of the claim and
of the facts alleged therein. If the bureau receives from a person other than the clalmant written or
facsimile information or Information communicated verbally over the telephone indicating that an
injury or occupational disease has occurred or been contracted which may be compensable under this
chapter, the bureau shall notify the employee and the employer of the Information. If the information
is provided verbally over the telephone, the person providing the Information shall provide written

verification of the information to the bureau according to division (E) of section 4123.84 of the Revised

Code. The receipt of the informatlon in writing or facsimile, or if initially by telephone, the subsequent
written verification, and the notice by the bureau shall be considered an application for compensation

under section 4123.84 or 4123.85 of the Revised Code, provided that the conditions of division (E) of
section 4123.84 of the Revised Code apply to Information provided verbally over the telephone. Upon
receipt of a claim, the bureau shall advise the claimant of the claim number assigned and the
claimant's right to representation in the processing of a claim or to elect no representation. If the
bureau determines that a claim is determined to be a compensable lost-time claim, the bureau shall
notify the claimant and the employer of the availablllty of rehabilitation services. No bureau or
industrial commission employee shall directly or indirectly convey any information In derogatlon of this

right. This section shall in no way abrogate the bureau's responsibllity to aid and assist a claimant In

the filing of a claim and to advise the claimant of the claimant's rights under the law.

The administrator of workers' compensation shall assign all claims and investigations to the bureau

servlce office from which investigation and determination may be made most expedltlously.

The bureau shall investigate the facts concerning an injury or occupational disease and ascertain such
facts In whatever manner is most appropriate and may obtain statements of the employee, employer,
attending physician, and witnesses in whatever manner is most appropriate.

The administrator, with the advice and consent of the bureau of workers' compensation board of
directors, may adopt rules that identify specified medlcal conditlons that have a historical record of
being allowed whenever included In a claim. The administrator may grant immediate allowance of any

medical conditlon identified in those rules upon the filing of a claim involving that medical condition
and may make immediate payment of medical bills for any medical condition identlfled in those ruPes
that is included in a claim. If an employer contests the allowance of a clalm involving any medical
condition identified in those rules, and the claim is disallowed, payment for the medical condition
included in that claim shall be charged to and paid from the surplus fund created under section

4123.34 of the Revised Code.

(B)(1) Except as provided in divlsion (B)(2) of thl5 section, In claims other than those In which tlhe

employer is a self-insuring employer, if the administrator determines under divislon (A) of this sectlon
that a claimant Is or is not entitled to an award df compensatlon or benefits, the administrator shall

issue an order no later than twenty-eight days after the sending of the notice under division (A) of this
section, granting or denying the payment of the compensation or benefits, or both as is appropriate to
the claimant. Notwithstanding the time Ilmitation specified in this divlsion for the issuance of an or^er,
if a medicai examination of the claimant is required by statute, the administrator promptly s'hall
schedule the claimant for that examination and shall issue an order no later than twenty-eight days

httn://codes.ohio.eov/orc/4123.511 -80- 2/27/2009



Lawriter - ORC - 4123.511 Notice of receipt of claim. Page 2 of 5

after receipt of the report of the examinatlon. The administrator shall notify the claimant and the

employer of the claimant and their respective representatives in writing of the nature of the order and
the amounts of compensation and benefit payments involved. The employer or claimant rpay appeal

the order pursuant to division (C) of this section within fourteen days after the date of the receipt of
the order. The employer and claimant may walve, in wrlting, thelr rights to an appeal under this
division.

(2) Notwithstanding the time limitation specified in division (B)(1) of this section for the issuance of an
order, if the employer certifies a claim for payment of compensation or benefits, or both, to a claimant,

and the administrator has completed the investigation of the claim, the payment of benefits or

compensation, or both, as is appropriate, shall commence upon the later of the date of the certification
or completion of the investigation and issuance of the order by the administrator, provided that the
adminlstrator shall issue the order no later than the time limitation specified In division (B)(1) of this

sectlon.

(3) If an appeal is made under division (B)(1) or (2) of this section, the administrator shall forward the
claim flle to the appropriate district hearing officer within seven days of the appeal. In contested claims
other than state fund claims, the administrator shall forward the claim within seven days of the
administrator's receipt of the claim to the industrial commission, whlch shall refer the claim to an

appropriate district hearing offlcer for a hearing in accordance with division (C) of this section.

(C) If an employer or claimant tlmely appeals the order of the administrator issued under division (B)
of this section or in the case of other contested claims other than state fund claims, the commission
shall refer the claim to an appropriate district hearing officer according to rules the commission adopts
under section 4121.36 of the Revised Code. The district hearing officer shall notify the parties and their

respective representatives of the time and place of the hearing.

The district hearing officer shall hold a hearing on a disputed Issue or claim within forty-five days after
the filing of the appeal under this division and issue a decislon within seven days after holding the

hearing. The dlstrict hearing officer shall notify the parties and thelr respective representatives in
writing of the order. Any party may appeal an order issued under this division pursuant to dlvision (D)

of this section within fourteen days after receipt of the order under this division.

(D) Upon the timely filing of an appeal of the order of the district hearing officer issued under division
(C) of this section, the commission shall refer the clalm file to an appropriate staff hearing officer
accordin.g to its rules adopted under section 4121.36 of the Revised Code. The staff hearing officer
shall hold a hearing within forty-five days after the filing of an appeal under this division and issue a
declslon within seven days after holding the hearing under this dlvision. The staff hearing offfcer shall
notlfy the parties and their respective representatives in writing of the staff hearing officer's order. Any
party may appeal an order issued under this division pursuant to divlsion (E) of 'this section within

fourteen days after receipt of the order under this division.

(E) Upon the filing of a timely appeal of the order of the staff hearing officer issued under division (D)
of this section, the commission or a designated staff hearing officer, on behalf of the commission, shall
determine whether the commisslon will hear the appeal. If the commisston or the designated staff
hearing officer decides to hear the appeal, the commission or the designated staff hearing officer shall
notify the parties and their respective representatlves in writing of the time and place of the heariog,

-81 -
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The commission shall hold the hearing within forty-five days after the filing of the notice of appeal and,
within seven days after the conclusion of the hearing, the commisslon shall issue its order affirming,
modifying, or reversing the order issued under division (D) of this section. The commission shall notify
the parties and their respective representatives in writing of the order. If the commission or the

designated staff hearing officer determines not to hear the appeal, wlthin fourteen days after the filing
of the notice of appeal, the commission or the designated staff hearing officer shall Issue an order to
that effect and notify the parties and their respectlve representatives in writing of that order.

Except as otherwise provided in this chapter and Chapters 4121., 4127., and 4131. of the Revised

Code, any party may appeal an order issued under this divlsion to the court pursuant to section
4123,512 of the Revised Code withln sixty days after receipt of the order, subject to the limitations

contained in that section,

(F) Every notice of an appeal from an order Issued under divisions (B), (C), (D), and (E) of this section
shall state the names of the claimant and employer, the number of the claim, the date of the decislon

appealed from, and the fact that the appellant appeals therefrom.

(G) All of the following apply to the proceedings under divislons (C), (D), and (E) of this section:

(1) The parties shall proceed promptly and without continuances except for good cause;

(2) The parties, in good faith, shall engage in the free exchange of information relevant to the claim
prior to the conduct of a hearing according to the rules the commission adopts under section 4121.36
of the Revised Code;

(3) The administrator is a party and may appear and participate at all administrative proceedings on
behalf of the state insurance fund. However, In cases in which the employer is represented, the
administrator shall neither present arguments nor introduce testimony that is cumulative to that
presented or Introduced by the employer or the employer's representative. The administrator may flle
an appeal under this section on behalf of the state insurance fund; however, except In cases arising

under section 4123.343 of the Revised Code, the adminlstrator only may appeal questions of law or
issues of fraud when the employer appears in person or by representative.

(H) Except as provided in section 4121.63 qf the Revised Code and division (K) of this section,
payments of compensation to a claimant or on behalf of a claimant as a result of any order Issued

under this chapter shall commence upon the earlier of the following:

(1) Fourteen days after the date the administrator issues an order under division (B) of tiiis section,

unless that order Is appealed;

(2) The date when the employer has waived the right to appeal a decision issued under division (B) of

this section;

(3) If no appeal of an order has been filed under this section or to a court under secfion 4123.512 of

the Revised Code, the explration of the time limitatlons for the filing of an appeal of an order;

(4) The date of receipt by the employer of an order of a district hearing officer, a staff hearing officer,

_82_
http://codes.ohio.eov/orc/4123.511 2/27/2009



Lawritet - ORC - 4123.511 Notice of receipt of claim. Page 4 of 5

or the industrial commission issued under division (C), (D), or (E) of this sectlon.

(I) Payments of medical benefits payable under thls chapter or Chapter 4121., 4127., or 4131. of the
Revised Code shall commence upon the earlier of the following:

(1) The date of the issuance of the staff hearing officer's order under division (D) of this section;

(2) The date of the final administrative or judicial determination.

(3) The administrator shall charge the compensation payments made In accordance with division (H) of
this section or medical benefits payments made In accordance with division (I) of thls section to an
employer's experience immediately after the employer has exhausted the employer's administratlve
appeals as provided in this section or has waived the employer's right to an administrative appeal
under division (B) of this section, subject to the adjustment specified in division (H) of section
4123.512 of the Revised Code.

(K) Upon the flnal administrative or judicial determination under this sectlon or sectlon 4123.512 of the
Revised Code of an appeal of an order to pay compensation, if a claimant is found to have received
compensation pursuant to a prior order whlch is reversed upon subsequent appeal, the clalmant's
employer, if a self-insuring employer, or the bureau, shall withhold from any amount to which the

claimant becomes entitled pursuant to any claim, past, present, or future, under Chapter 4121., 4123.,
4127., or 4131, of the Revised Code, the amount of prevlously paid compensatlon to the clalmant
which, due to reversal upon appeal, the clalmant is not entitled, pursuant to the following criteria:

(1) No withholding for the first twelve weeks of temporary total disabllity compensation pursuant to

section 4123.56 of the Revised Code shall be made;

(2) Forty per cent of all awards of compensation paid pursuant to sections 4123.56 and 4123.57 of the
Revised Code, untll the amount overpaid is refunded;

(3) Twenty-flve per cent of any compensation paid pursuant to section 4123.58 of the Revised Code

until the amount overpald is refunded;

(4) If, pursuant to an appeal under section 4123.512 of the Revised Code, the court of appeals or the
supreme court reverses the allowance of the claim, then no amount of any compensatlon will be

withheld.

The administrator and self-insuring employers, as appropriate, are subject to the repayment schedule

of this divlsion only with respect to an order to pay compensation that was properly paid under a
previous order, but which is subsequently reversed upon an administrative or judicial appeal. The
administrator and self-insuring employers are not subject to, but may utilize, the repayment schedule

of this division, or any other lawful means, to collect payment of compensation made to a person who
was not entitled to the compensation due to fraud as determined by the administrator or the industrlal

commission.

(L) If a staff hearing officer or the commiSsion fails to issue a decision or the commission fails to refuse
to hear an appeal within the time periods required by thls section, payments to a claimant shall cease
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until the staff hearing officer or commission issues a decision or hears the appeal, unless the failure
was due to the fault or neglect of the employer or the employer agrees that the payments should

continue for a longer period of time.

(M) Except as otherwise provided in this section or section 4123.522 of the Revlsed Code, no appeal is

timely filed under this section unless the appeal is filed wlth the time limits set forth in this section.

(N) No person who is not an employee of the bureau or commission or who is not by law given access
to the contents of a claims file shall have a flle in the person's possession.

(0) Upon application of a party who resides in an area in which an emergency or disaster is declared,

the industrial commission and hearing officers of the commisslon may waive the time frame within
which claims and appeals of claims set forth in this section must be filed upon a finding that the
appllcant was unable to comply with a filing deadline due to an emergency or a disaster.

As used in this division:

(1) "Emergency" means any occasion or instance for which the governor of Ohio or the president of the

United States publicly declares an emergency and orders sCate or federal assistance to save lives and

protect property, the public health and safety, or to lessen or avert the threat of a catastrophe.

(2) "Dlsaster" means any natural catastrophe or fire, flood, or explosion, regardless of the cause, that
causes damage of sufficlent magnitude that the governor of Ohio or the president of the United States,
through a public declaration, orders state or federal assistance to alleviate damage, loss, hardship, or

suffering that results from the occurrence.

Effective Date: 06-14-2000; 06-21-2005; 2007 HB100 09-10-2007
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commission made under
division (E) of section 4123.511 of the Revised Code in any injury or occupational disease case, other
than a decision as to the extent of disability to the court of common pleas of the county ln which the
injury was inflicted or in which the contract of employment was made If the injury occurred outside the
state, or in which the contract of employment was made if the exposure occurred outslde the state. If
no common pleas court has jurisdictlon for the purposes of an appeal by the use of the jurisdictional

requlrements described in this division, the appellant may use the venue provisions In the Rules of Clvil
Procedure to vest jurisdiction in a court, If the clalm is for an occupational disease, the appeal shall be

to the court of common pleas of the county in which the exposure which caused the disease occurred.
Like appeal may be taken from an order of a staff hearirig officer made under division (D) of sectlon

4123.511 of the Revised Code from whlch the commission has refused to hear an appeal. The
appellant shall file the notice of appeal wlth a court of common pleas withln sixty days after the date of
the rec.eipt of the order appealed from or the date of receipt of the order of the commission refusing to
hear an appeal of a staff hearing officer's decislon under tilvlslon (D) of section 4123.511 of the
Revised Code, The filing of the notice of the appeal with the court is the only act required to perfect

the appeal.

If an action has been commenced in a court of a county other than a couit of a county having

jurisdiction over the action, the court, upon notice by any party or upon its own motior., shall transfer
the action to a court of a county having jurisdiction.

Notwithstanding anything to the contrary In this section, If the commisslon determines under section
4123.522 of the Revised Code that an employee, employer, or thelr i-espective representatives have

not received written notice of an order or decision which is appealable to a court under this sect!on and
which grants relief pursuant to section 4123.522 of the Revised Code, the party granted the relief has
sixty days from receipt cf the order under section 4123.522 of the Revised Code to file a notice of

appeal under this section.

(B) 'i'he notice of appeal'shali state the names, of the cPaimant arrd the employer, the number of the
claim, the date of the order appealed from, and the fact that the appellant appeals therefrom.

The adniinistrator of workers' compensation, the claimant, and the employer shall be parties to the
appeal and the court, upon the application of the cornrnlssion, shall make the commisslon a party. The
party filing the appeal shall serve a copy of the notice of appeal on the administrator at the central
office of the bureau of workers' compensatlon in Coluhlbus. The adminlstrator shall notify the employer

that if the employer fails to become an active party to the appeal, then the administrator may act on

behalf of the employer and the results of the appeal couid have an adverse effect upon-the employer's

premium rates.

(C) The attorney general or one or more of the attorney genera.l.'s assistants or special counsel
designated by the.attorne.y general shall represent the administrator and the commisslon.In the event
the attorney gbneral or the attorney general's designated assistants or special counsel are absent, the
administrator or the commission shall select one of more of the attorneys in the employ of the
administrator or.the comrnission as the administrator's attorney or the commission's attorney in the
appeal. Any attorney so employed shall continue the representatlon during the entire perlod of the
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appeal and in all hearings thereof except where the continued representation becomes impractical.

(D) Upon receiptof notice of appeal, the clerk of courts shall provide notice to all parties who are
appellees and to the commission.

The claimant shall, within thirty days after the filing of the notice of appeal, file a petition containing a
statement of facts in ordinary and conclse language showing a cause of action to particlpate or to

continue to participate in the fund and setting 'forth the basis for the jurisdiction of the court over the
action. Further pleadings shall be had in accordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not be required and provided that the claimant may not
dismiss the complaint without the employer's consent if,the employer is the party that filed the notice
of appeal to court pursuant to this section. The clerk of the court shall, upon receipt thereof, transmit
by certifled mail a copy thereof to each party named in the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the action a deposition of any physician taken in
accordance with the provisions of the Revised Code, which deposition may be read in the trial of the
actlon even though the physlcian is a resident of or subject to servlce in the county in which the trial is
had. The bureau of workers' compensation shall pay the cost of the stenographic deposition filed in
court and of copies of the stenographic deposition for each party from the surplus fund and charge the

costs thereof against the unsuccessful party if the claimant's right to participate or continue to
participate is finally sustained or established in the appeal. In the event the deposition is taken and

filed, the physician whose deposition is taken Is not required to respond to any subpoena issued in the
trial of the action. The court, or the jury under the iristructlons of the court, if a jury is demanded, shall
determine the right of the claimant to participate or to continue to partlcipate in the fund upon the
eviden'ce adduced at the hearing of the actlon.

(E) The court shall certify its decision to the commission and the certificate shall be entered In the
records of the court. Appeals from the judgment are governed by the law applicable to the appeal of

civil actlons.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the

clalmant's attorney to be fixed by the trial judge, based upon the effort expended, in the event the
clalmant's rlght to participate or to continue to particlpate in the fund is established upon the final
determination. of an appeal, shall be taxed against the employer or the commission if the commission

or the administrator rather than the employer contested the right of the claimant to participate in the
fund. The attorney's fee shall not exceed forty-two hundred dollars.

(G) If the finding of the court.or the verdict of the jury is in favor of the claimant's right to.particlpate

in the fund, the commission and the adminlstrator shall thereafter proceed in the matter of the claim
as if the judgment were the decision of the commission, subject to the power of modification provided

by section 4123,52 of the Revised Code, ',

(H) An appeal from an order issued under division (E) of section 4123.511 of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made

shall not stay the payment of compensation or medical benefits under the award, or payment for
subsequent periods of total disability or medical benefits during the pendency of the appeal. If, in a
final administrative or judlcial actlon, it is determined that payments of compensation or benefits, or

both, made to or on behalf of a claimant should not have been made, the amount thereof shall be
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charged to the surplus fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer is a state risk, the amount shall not be charged to the employer's experience, and the
administrator shall adjust the employer's account accordingly. In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct the amount from the paid compensation the
self-insuring employer reports to the adminlstrator under division (L) of section 4123.35 of the Revised

Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an
employee or an employee's dependents by filing an application with the bureau of workers'
compensation not more than one hundred eighty days and not less than ninety days before the first
day of the employer's next six-month coverage period. If the self-insuring employer timely files the
application, the application Is effective on the first day of the employer's next six-month coverage
period, provided that the administrator shall compute the employer's assessment for the surplus fund

due with respect to the period during which that application was filed without regard to the filing of the

application. On and after the effective date of.Che employer's election, the self-Insuring employer shall
pay directly to an employee or,to an employee's dependents compensation and benefits under this
section regardless of the date of the injury or occupational disease, and the employer shall receive no
money or credits from the surplus fund on account of those payments and shall not be required to pay
any amounts !nto the surplus fund on account of this section. The election made under this division is

irrevocabie.

All actlons and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other civil actions except election
causes, irrespective of position on the calendar.

This section applies to all decisions of the commission or the administrator on November 2, 1959, and
all claims filed thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

Any action pendirig in common pleas court or any other court on January 1, 1986, under this section is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123.519 and section 4123,522 of

the Revised Code.

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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4123.52 Continuing jurisdiction of commission.

The jurisdiction of the industrlal commission and the authority of the administrator of workers'
compensation over each case is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, in its opinion Is justified. No
modification or change nor any finding or award in respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after five years from the date of injury in the
absence of the payment of inedlcal benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123,58, or dlvision (A) or (B) of section 4123.56 of the Revised

Code or wages in lieu of compensation in a manner so as to satisfy the requlrements of section
4123.84 of the Revised Code, In which event the modificatlon, change, finding, or award shall be made
within five years from the dat;e of the last payment of compensation or from the date of death, nor

unless written riotice of claim for the specific part or parts of the body injured or disabled has been
given as provided in section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back period In
excess of two years'prior to the date of filing application ttierefor: Thls section does not affect the right
of a clain'rarit to compensation accruing subsequent to the flling of any such application, provided the

application is filed. within the tim® limit provided in this section.

This section does not deprive the commission of its continuing jurisdictlon to determine the questions

raised by any applicatiorr for modification of award which has been filed with the commission after June
1, 1932, and prior to the expiration of the applicable period but in respect to which no award has been

granted or denied during the applicable period.

The commission may, by gerieral rules, provide for the destruction of files of cases in which no further

action niay be taken.

The commission and administrator of workers'.compensatlon each rhay, by general rules, provide for
the'retent^on ahd destruction of all.other records id their possession or under thelr control pursuant to

sectlon 1 1,211 and 'sections 149.34 to 149.36 of the Revised Code. The bureau 'of workers'
compensatlon may purchase or rent required. equipment for the document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, films,' or
other d'irect:document retention media, when properly identified, have the same effect as the original
record and may be offered In like manner and may be received as evldence in proceedings before the

industrial commission,•staff hearing officers, and district hearing officers,and in any court where the

originairecord could have'been introduced. .

Effective Date: 06-14-20.00; ( SB 7) 10-11-2006
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