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L SUMMARY OF ARGUMENT

In this matter, the appellate court ordered the trial court to conduct a complete
resentencing, despite the clear dictate of R.C. 2929.191 that provides a mechanism by
which error in the imposition of the sanction of postrelease control may be corrected.
This error is compounded by the court’s reasoning that Stafe v. Bezak, 114 Ohio St.3d
94, 2007-0Ohio-3250 requires this holding; however, Bezak was decided prior to the
effective date of R.C. 2929.191. As this statute is now in force and applicable to
Appellee Jason Singleton; the remedy in this case for any sentencing error should not
to be resentencing de novo as ordered, but rather, the trial court should be ordered to
correct only the postrelease control sanction where there is no error in the imposition of
other sanctions in Appetlee’s sentence.

The State asks that this court review and modify the appellate opinion in this
matter to order that the sentencing court apply R.C. 2929.191 and give full force and
effect to that statute and the legislative intent to provide a method to correct error in
imposing the sanction of postrelease control. Further, the State asks that this Court
determine that R.C. 2929.191 provides a means to correct sentences where a
sentencing court did not properly impose the sanction of postrelease control.  This
Court should adopt the State's proposition of law and hold within its syllabus in this
matter, prior to the expiration of an originally imposed prison term, a trial court may
correct an offender’'s felony sentence pursuant to the procedure outlined in R.C.
2929.191 if that sentence lacks the sanction of postrelease control.

In this matter, this Court can decide which branch of government crafts Ohio’s

felony sentencing procedures, the Legislature or the Courts. So far, the Eighth District,



as well as the First, Tenth Districts, and Eleventh Districts,’ have used Bezak, supra, to
reverse judges that followed R.C. 2929.191 because trial courts failed to hold de novo
hearings. This remedy for an error in the imposition of the sanction of postrelease
control is not required by statute. Specifically, in Singleton, supra, the appellate court
reversed Appellee's entire sentence and ordered the court to conduct a sentencing de
novo. This contradicts the clear intent and applicability of R.C. 2929.191.

This Honorable Court has explained that “[tlhe General Assembly has the
authority to enact laws defining criminal conduct and to prescribe its punishment* * *”
State v. Thompkins (1996), 75 Chio $t.3d 558, 560, 664 N.E.2d 926. Likewise, ‘[ijn the
absence of a constitutional concern * * * the judiciary’s function 1s to interpret the law as
written by the General Assembly.” Beagle v. Walden (1997), 78 Ohio $t.3d 58, 62, 676
N.E.2d 506. Bezak and its predecessors, State v. Jordan, 104 Ohio St.3d 21, 2004-
Ohio-6085 and Sfate v. Beasley (1984}, 14 Ohio St.3d 74, 471 N.E.2d 774, each held
that a sentence that lacked a statutorily required component was void. In the absence
of any specific statute specifying a resentencing procedure, a de novo resentencing was
a logical result. Now, R.C. 2929.191 provides a procedure to remedy a sentence that
lacks a properly imposed sanction of post-release control. It should be the responsibility.
of the Legislature, not the judiciary, to define what constitutes a sentence and under
what circumstance a sentence may be corrected. In this case, the appellate court

effectively abrogated the General Assembly's legisiative role to define the felony

' In addition to the Eighth District’s opinion in this case, the courts in Sfafe v. Bond,
Hamilton App. No. C-060611, 2007-Ohio-4194, State v. Bock, Franklin App. No. 07AP-
119, 2007-Ohio-6276, and State v. Bruner, Ashtabula App. No. 2007-A-0012, 2007-
Ohio-4767, required full de novo resentencing hearings rather apply R.C. 2929.121.



sentencing process. Further, these courts have provided a means that vacates
sanctions within a sentence not found to be in error.

Serious offenders such as Appellee with felony convictions should not be allowed
to escape sanctions imposed properly. By not applying R.C. 2928.181 to this case, the
process of vacating the entirety of a criminal sentence erodes the stability and finality of
the criminal justice system as well. Appellee pleaded guilty to felonious assault and
rape in the year 2000, nine years ago. Following ;(he Eighth District's opinion, he now
will have the opportunity to litigate sanctions imposed in 2000 that were not found to be
in error on appeal. R.C. 2829.191 provides a clear showing of the intent of the General
Assembly to insure that offenders like Appeliee receive post-release control as required
by Ohio Law. Ohio Courts should enforce the General Assembly’s plain intent and
recognize R.C. 2929.191 as a means to impose the sanction of post-release control
without disturbing validly imposed sanctions.

il STATEMENT OF THE CASE AND FACTS

On November 13, 2000, Appellee Jason Singleton pleaded guilty to felonious
assault and rape and was thereafter sentenced to serve an aggregate prison term of ten
years. On October 25, 2006, Singleton filed a motion to vacate his plea. The trial court
denied the motion to vacate the plea.

Appellee appealed that judgment complaining of error in postrelease control
notification at the time of his plea. The Eighth District Court of Appeals affirmed the trial
court's denial of the motion to vacate plea. It found that the trial court did not misinform
Singleton of the mandatory nature of the sanction of postrelease control, stating that,

“We note that the trial court explicitly advised defendant that the parole authority "has



the power to place conditions upon you when you are released [which} will last five
years.” (Emphasis added).” State v. Singfeton, Cuyahoga App. No. 90042, 2008-Ohio-
2351, at §1 40.

Appellee further complained to the Eighth District Court that the imposition of
postrelease control was in error and that he was entitled to a new sentence. The
appellate court found that the sentence to be void due to error in the imposition of the
sanction of postrelease control. /d., at f 48.Rather than recognize the viability of R.C.
2929.191, the appellate court ordered that the resentencing in this matter be done in
full, thereby vacating sanctions not found to be in error, despite the fact that R.C.
2929.191 provides for resentencing an offender to only the postrelease control sanction.

il LAW AND ARGUMENT
PROPOSITION OF LAW.:

PRIOR TO THE EXPIRATION OF AN ORIGINALLY IMPOSED PRISON

TERM, A TRIAL COURT MAY CORRECT AN OFFENDER'S FELONY

SENTENCE PURSUANT TO THE PROCEDURE QUTLINED IN R.C.

2929191 |F THAT SENTENCE LACKS THE SANCTION OF

POSTRELEASE CONTROL.

The Eighth District Court of Appeals has ordered a complete and de novo
sentencing in the matter despite the procedure provided by R.C. 2829.191 that a court
may correct error in the imposition of a postrelease control (“PRC") sanction. A PRC
sanction is merely one sanction of several to be imposed in a sentence and is severable
from other sanctions; as such, the appellate court erred by vacating all .sanctions
imposed as a sentence. This Court should find that the trial court need only address that

portion of the sentence that was found to be in error and follow the dictates of R.C.

2929.191.



Moreover, this case concerns whether the General Assembly's procedure for
correcting felony sentences remains viable after of State v. Bezak, 114 Ohio St.3d 94,
2007-0Ohio-3250. Prior to R.C. 2929.191, a felony sentence lacking a mandatory term
was void and required a de novo resentencing. It is well-settled and beyond dispute
that Ohio Law as defined by the Revised Code mandates a term of postrelease control
for certain offenders. Because a trial court has a statutory duty to provide notice of
postretease control at the sentencing hearing, any sentence imposed without such
notification is contrary to law. State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, at |
23.

In State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, at ¥} 6, this Honorable
Court relied on Beasley, supra, and Jordan, supra, to hold that when a trial court fails to
notify an offender at a sentencing hearing of a mandatory term of post-release control
("PRC™), the resulting sentence is void and must be resentenced de novo. Bezak relied
on the straightforward interpretations of Ohio’'s felony sentencing statutes explained in
Jordan, State v. Comer, 99 Ohio 5t.3d 463, 2003-Ohio-4165, and State v. Brooks, 103
Ohio St.3d 134, 2004-Ohio-4746 to conclude that a sentence that is void for lack of
PRC must be repaired through resentencing. Bezak, supra, at |[] 7-9, 11. Bezak itseif
was applied to a lower court decision issued in the year 2004, a decision that predated
the enactment of R.C. 2929.191. When the trial judges in Jordan, supra, and Bezak,
supra, imposed those particutar sentences, the Revised Code did not specify any
procedure whereby a sentence lacking a mandatory PRC sanction could be remedied.

It now does so and this Court should recognize this change in law and aliow courts to

apply it.



1. Because the Revised Code does not require a de novo resentencing
hearing to correct a felony sentence lacking a mandatory PRC term, such a
hearing should no longer be required.

The General Assembly enacted R.C. 2929191 on July 11, 2006. R.C.

2929.191(A)(1) reads in relevant part:
If, prior to the effective date of this section, a court imposed a sentence
including a prison term of a type described in division (B)(3){(c) of section
2929.19 of the Revised Code and failed to notify the offender pursuant to
that division that the offender will be supervised under section 2967.28 of
the Revised Code after the offender leaves prison or to include a
statement to that effect in the judgment of conviction entered on the
journal or in the sentence pursuant to division (F)(1) of section 2929.14 of
the Revised Code, at any time before the offender is released from
imprisonment under that term and at a hearing conducted in accordance
with division (C) of this section, the court may prepare and issue a
correction to the judgment of conviction that includes in the
judgment of conviction the statement that the offender will be
supervised under section 2967.28 of the Revised Code after the

offender leaves prison.
(Emphasis added).

R.C. 2929.191 does not require that a sentencing correction be “de novo,” as
was required by the holdings in Bezak and Jordan. In this case, the appellate court
grafted the holding in Bezak to this statute and ordered the trial court to conduct a
sentencing de novo, despite the plain language of R.C. 2928.191. As was noted by
Justice Lanzinger in her dissenting opinion in Bezak, “Beasley involved the sentencing
procedure in effect before Senate Bill 2, and the trial court disregarded the mandatory
rinimum prison term of two to 15 years with an optional fine for felonious assault and
instead imposed only a fine." Bezak, supra, at §] 30 (Lanzinger, J., dissenting). Just as
Beasley applied to prior sentencing laws, the de novo hearings required by Bezak and
Jordan should not apply to those cases using new procedure outlined in R.C. 2929.191.

This Honorable Court explained in J. 7. Weybrecht's Sons Co. v. Hartford Acc. &

Indem. Co. (1954), 161 Ohio St. 436, 440-41, 119 N.E.2d 836 that its duty is to apply its



own precedent “and leave it to the General Assembly to effect any change in the law for
the future” Despite the fact that the General Assembly has changed the PRC
resentencing scheme, lower courts continue to apply precedent from this Court that
predates the change. Although the basic problem illustrated by Bezak and Jordan
persists—felony sentences remain defective without a necessary PRC component—the
statutory remedy has changed and therefore supplanted the de novo remedy created by
prior Supreme Court precedent.

The State submits that the holdings of Bezak and Jordan do not apply to the R.C.
2929.191 procedure. This Honorable Court has previously explained that “[tlhe General
Assembly has the authority to enact laws defining criminal conduct and to prescribe its
punishment* * *" State v. Thompkins (1996}, 75 Ohio St.3d 558, 560, 664 N.E 2d 926.
Likewise, "[ijn the absence of a constitutional concern * * * the judiciary’s function is to
interpret the law as written by the General Assembly.” Beagle v. Walden (1997), 78
Ohio St.3d 59, 62, 676 N.E.2d 506. In Beaslfey, supra, this Honorable Court also noted
that “[i]t is the function of a court to construe statutes, not defeat them.” {d., citing £x
parte United States (1916), 242 U.S. 27, 29, 37 S.Ct. 72. In its opinion in this case, the
Eighth District simply applied Bezak to vacate the entirety of the sanctions imposed.
None of the aforementioned cases, apart from Beasley, govern what should be the
relevant issue, the constitutionality of the new statute.

Beasley, supra, which underpins Bezak, supra, and Jordan, supra, supports the
constitutionality of the R.C. 2829.191 procedure. In Beasley, the tna!l court imposed a
sentence that was not authorized by statute. In response, the prosecutor in Beasley

sought, and obtained, a mandamus order requiring the trial judge to impose the



statutorily correct sentence. Beasley challenged the resentencing by arguing that it

violated her double jeopardy rights. This Honorable Court explained that “{tlhe trial

court exceeded its authority and this sentence must be considered void. Jeopardy did

not attach to the void sentence, and, therefore, the court's imposition of the correct

sentence did not constitute double jeopardy.” Beasley, supra, at 75. Just as in

Beasfey, supra, a felony sentence lacking a proper PRC term can still be considered

void. By enacting R.C. 2928.191, the General Assembly provided a new sentencing

tool. Where there is no real constitutional defect behind the statute, the Eighth District
should not require the trial court to ignore what the General Assembly requires.

2. The sanction of postrelease control is only one of several sanctions
imposed and it is error to vacate those sanctions not found by the
appellate court to be in error.

In this case, the trial court did not properly impose the sanction of postrelease
control when it sentenced Appellee to serve a sanction of imprisonment. In finding error
in this case, the appellate court stated:

{1 46} R.C. 2929.191(C) requires a trial court to conduct a resentencing

hearing in order to notify felony offenders about post-release control

before their prison terms expire. The statute does not specify whether a

de novo or partial resentencing should be conducted. Thereafter, the

Supreme Court of Ohio held that, "when a trial court fails to notify an

offender that he may be subject to post-release control at a sentencing

hearing * * *, the sentence is void; the sentence must be vacated and the
matter remanded to the trial court for resentencing. The trial court must
resentence the offender as if there had been no original sentence.”" State

v. Bezak, supra.

State v. Singleton, Cuyahoga App. No. 90042, 2008-Ohio-2351, at 1] 46.

This Court can find that the procedure in R.C. 2929.191 is proper by finding, that

the imposition of postrelease control is a severable sanction. "R.C. 2929.01(FF)

defines ‘sentence’ as ‘the sanction or combination of sanctions imposed by the



sentencing court on an offender who is convicted of or pleads guilty to an offense.”
State v. Evans, 113 Ohio St.3d 100, 863 N.E.2d 113, 2007-Ohio-861, at f}14 A sanction,
“IM]eans any penalty imposed upon an offender who is convicted of or pleads guilty to
an offense, as punishment for the offense” and any sanction imposed pursuant to any
that can be imposed within the provisions in R.C. 2929. R.C. 2929.01(EE). This Court
has decided a series of cases on felony sentencing procedure and the appellate
process in the past several years. In State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-
1245, 846 N.E.2d 824, syllabus, and Evans, supra, this court found that sanctions are to
be imposed independently, are to be reviewed independently, and as such are subject
to be vacated and corrected independently. But, in this matter, the appellate court
vacated the entire sentence imposed rather than recognizing R.C. 2929191 as a
remedy. Following these cases, this Court held in Bezak, that

Although this Court distinguished Saxon in the later decided Bezak case, it failed
to address the effect of this court's decision in Evans. In this case, the reasoning in
Evans is applicable to the resolution of the issue as to what remedy is available to
correct an error by the trial court in imposing the PRC sanction. The Evans court held
that, “An appellate court may not vacate and remand an entire sentence imposed upon
a defendant when the error in sentencing pertains only to a sanction imposed for one
specification.”113 Ohio St.3d 100, 863 N.E.2d 113, 2007 -Ohio- 861, syllabus. By
extending the reasoning of Saxon, this Court determined that a sanction imposed upon
a specification, even though dependent upon an underlying offense was severable from
the sanction imposed on the underiying offense. Id., at §{16°[T]hough spécifications

depend on the existence of underlying offenses and serve to enhance the penaities for



those offenses, the Revised Code does not provide that either a trial court or an
appellate court may consider an offense and an attendant specification together as a
‘bundle.” Id.

The logic behind not vacating the entirety of a sentence where only one
component of that sentence was set forth in Evans:

[Tlhe sentencing statutes set forth the sanctions available for an

underlying offense and, separately, the additional sanctions for a

specification. See R.C. 292811 through 2929.19. In this way, the

sanctions imposed for the conviction of the underlying offense are
separate from those imposed for conviction of the specification, and an

error in the sanction imposed for a specification does not affect the

remainder of the sentence.
2007 -Ohio- 861, at 1 16.

The sanction of postrelease control is separately stated in the Revised Code. In
this regard, it is no different than sanctions discussed in £Evans. In deciding Bezak, this
Court may have believed it to be bound to follow Jordan in its entirety and vacate all
sanctions imposed in the sentence. Since Jordan, this Court refined the definition of
what constitutes a sentence in its decisions in Saxon and Evans. Because of these
refinements, a defendant’s right to be free from multiple punishments under the double
jeopardy clause of the U.S. and Ohio Constitutions is not implicated by declaring void
only one sanction of several imposed. Accordingly, the procedure of sentencing and
the review thereof as stated in Saxon and Evans is applicable to this case and double
jeopardy is not implicated. A valid sanction contained within a sentence need not be
vacated to carrect an error in ancther, separately imposed and independent sanction or

sentence. For these reasons, this Court should review and modify the appellate

decision in order to give effect to R.C. 2929.191.

10



IV. CONCLUSION

In this matter, the appellate court ordered the trial court to conduct a complete
resentencing, despite the clear dictate of R.C. 2929.191 that provides a mechanism by
which error in the imposition of the sanction of postrelease control may be corrected.
This error is compounded by the appellate court’s reasoning that State v. Bezak, 114
Ohio 8t.3d 84, 2007-0hio-3250 requires this holding, however, this case was decided
upon a case prior to the effective date of R.C. 2929.191. As R.C. 2929.191 is now in
force and applicable to Appellee Jason Singleton, this Court should remand the matter
to the trial court and order that it correct the postrelease control sanction imposed. The
State further asks that this Court adopt its proposition of law as its syllabus and hold
that prior to the expiration of an originally imposed prison term, a trial court may correct
an offender’s felony sentence pursuant to the procedure outlined inr.c. 2929.191 if that
sentence lacks the sanction of postrelease control.

Respecifully submitted,

WILLIAM D. MASON

WUNTY PROSECUTOR
BY: ﬁ/ -
F. ALLAN REGAS (aflB7386)
Assistant Prosecuti rney
1200 Ontario Street, 9" Floor
Cleveland, Ohio 44113
216.443.7800

SERVICE

A copy of the foregoing Merit Brief has been mailed this 2" day of March 2009,
to John J. Gill, 1370 Ontario Street #1240, Cleveland, Ohio 44113,

Aél’sistaWﬁting Attorney
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ANN DYKE, J.:

Defendant Jason Singleton appeals from the order of__the trial court that
denied his motion to vacate his guilty plea. For the reagons set forth below, we
affirm defendant’s gtﬁlty plea, vacate the sentence and remand for resentencing,

On February 10, 2000, complaints were filed in the juvenile court which
alleged that defendant wag delinquent in connection with an offense which, if
committed by an aduit, would constitute aggravated burglary, aggravated
robbery, kidnapping, rape and felonious assault. Following an amenability
hearing, the matter was transferred to the General Division of the Court of
Common Pleas, Defendant was subsequently indicted for aggravated burglary,
aggravated robbery, felonious assault, rape with a sexually violent predator
specification and kidnapping with sexual motivation and sexually violént
predator spec-ifications.. |

Defendant subsequeﬁtlj‘r‘entered into a plea agreement with the state

whereby the charges of kidnapping, aggravatedrobbery and aggravated burglary

rape, which was amended to delete the sexually violent predator specification.

- Thetranscrlptof the j;iléa hearing p'r'(jf»ddels in relevant p'aﬁ"'a's follows:

“THE.COURT: Whenyou are seiit to prison, Mr--Singleton, pleasekeepin- —— -

~ mind the parole authority has the power to place conditions upon you when you




9.

are released. Those conditions will last five years. Do you understand that?

¥

hbd
i
"y

“THE DEFENDANT: No.

“THE COURT: When you are released from prison they can place

conditions upon you. * *** These conditions would last five years.

“Do you understand that?

“THE DEFENDANT: Yes, your Honor.

“THE COURT: If you violate any of their conditions you could find yourself
back in prison, and you can serve up to nine months for each incident, and for
repeated violations up to one half of the maximum term.

“Do you understand that? | .

“THE DEFENDANT: Yes, your Hondr”

- Later, when defendant was séntenced for -the :offenses, the trial court
informed defendant that he would receive “Five years of postrelease control.”

The journal entry of the sentence states, “defendant wa}s'informed of possibility

of 5 years postrelease control.”

' _O-n --()cfbber 25, 266-{-3,“defen.dalat.ﬁled a motion to vacate his guilty plea 111

Wl}@q_h he assgrted tha’p.the triall'cpurt failed to advise him of the max_gia#qry

perlod of poéﬁreieasé control, and fr;tﬂéd to adwsehlm of the coiiseduéficéé'of
~viplating-postreleasecontrok-and thereby failed to-comply with-Crim-Re-1 1 In— - mmeme’

suppott of the motion, defendant averred, in relevant part, that he was not

AA (0




.3-
informed of mandatory postrelease control, was not informed of the conserjuences
of violating postrelease control and would not have entered ’che guilty pleasif he
had known that postrelease control was mandatory. The trial court denied the
motion and defendane now appeals, assigning three errors for our review:

The first and second assignments of error are interrelated and state:
“The trial court erred by not allowing the defendant to withdraw his guilty
plea.”

“The defendant’s guilty pleas were invalid since the trial court failed to

advise of the consequences of violating postrelease econtrol.”

Crire.R. 32.1 govern.s the withdrawal of a guilty or no contest plea and
states:

“fa] motion to Withdraw_ a plea of guilty or no contest may be made only
before sentence is imposed; but to correct manifest injustice. The court, after
sentence, may set aside the judgment of conviction and permit the defendant to
withdraw his or her plea.” A reviewil_lg court will get cji_istprb a ’_crial -_court‘s
decision wirlether to grant a motion to Wiﬂldraw a.pl-ea eb'sent an abuse of

dlSCrethIl State v. Xze (1992) 62 01110 St Sd 021 584 N D 2d 715

In tl'ns matter, defendant asserts that the trial eourt accepted his gu;llty .
- r—fp'le.a -witheut.-notify*iﬂghimﬂfp strelease-control; and- thereby failed-tomeet the

_requirements of Ciim R. 11 and prevented the guilty plea from being knowingly,




4.

intelligently, and voluntarily entered.
Pursuant to Crim.R. 11(C)(2) a trial court “shall not accept a plea of guilty
* * * without first addressing the defendant personally ax}‘d * * * determining
that the defendant is 'making the plea voluntarily, Wi.th understanding * * * of
the maximum penalty involved * * *” The trial court must also provide the _
defendant information pertaining to postrelease control during theplea hearing.
Si;‘ate v. Imburgia, Cuyahoga App.No. 87917;'~2"007-01’1io-390; Watkins v, Collins, |
111 Ohio St.3d 425, 2006-Ohio-5082, 857 N.E.2d 78, citing ‘Woods v. Telb, 89
Ogjo 8t.3d 504, 2000-Ohio-171, 733 N.E.2d 1103. Inasmuch as it is a non-
constitutional requiremerit, a reviewing court must determine whether there .
was substantial complian_ce. State v, Francis,»104 Ohio St.3d 490, 2004-Qhio |

6894, 820 N.T.2d 355, “Substantial compliance means that under the totality

ke
e

of the circumstances the defendant subjectively understands the implications of
his plea and the rights he is waiving.” State v. Nero (1990_)_, 56 Ohio St.3d 1086,
108, 564 N.E.2d 474, citing State v. Stewart (1977), 51 Ohio St.2d 86, 92-93, 364
NE2d1163. A |
in State v. Sarkozy, 117 Obio St.3d 8‘6; 2008-0Ohio-509, the Supreme Court
& d.lscussed the issﬁe of Substantlal comphance Wlthregard to the dutyto adVIC;e |
~_a defendant of postrelease control during ple,a-prdceeﬂings#and_heldfas follows: — -

“1. If a trial court fails during a plea colloquy to-advise a defendant that =~ "8

L
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the sentence will include a mandatery term of postrelease control, the defendant
may dispute the Moﬁng, intelligent, and voluntary nature 9f the plea either by
filing a motion to withdraw the plea or upon direct appeal.

“2. If the trial éourt fails during the plea collociuy to advise a defendant
that the sentence will include .a mandatory term of postrelease control, the court
fails to comply With Crim.R. 11, and the reviewing court must vacate the plea
and remand the cause.”

The Sarkozy Court explained:
“IW]e find that there was no compliance with Crim.R. 11. The trial court
did not_ merely misinform Sarkozy about the length of his term of postrelease
c_on_trbl. Nor did the court merely misinform him as to whether postrelease
col_itrol was mandatory or discretionary. Rather, the court failed to mention
postrelease control at all during the plea colloquy. Because the trial court failed,
before it accepted the guilty plea, to inform the defendant of the mandatory term
of péstlfelease controel, which was a part ._of the maximum penalty, t_he gpuxt did
not meet the réquirements of Crim.R. 11(C) (2):('51). A complete failure to compl}f.
with the rule does not iﬁplicate an analysis of prejudi.ce.”
" Acord Sfate v. Cleland, Medina App. No. 06CA0073-M, 2008-Ohio- 1319
-'..(b.e!cause the trial court did-not-mention. post-release control-during-the plea-

hearing, the guilty plea had to be vacated and the issue was not subject to

7 1
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analysis as to whether the defendant actually suffered prejudice).

In State v. Torres, Court of Appeals No. L-07-1038, .20_08-Ohi0-815, the
court considered whether a plea should be vacated where the trial court
erroneously indicatec:i that a discretionary period of paétrelease control might be
1mposed. The Torres Court held that the trial court substantially complied with
Crim.R. 11(C)(2)(a) in accepting appellant's guilty plea because a reasonable
personin appellant's circumstances would have had actual notice that five years
of postrelease control was a mandatory part of his sentence,

In this matter, the transcript from the plea proceedings provides in
pertinent part as follows:

“THE COURT I'm ndt going to discuss comimunity control with you
because it won't apply in this case. |

“When you are sent to prison, Mr. Singleton, please keep in mind the
parole authority has the power to place conditions upon you when you are
released. Those conditions Wi]l lagt five years.

- “Do you understand that? | |

“THE DEFENDANT: No.

“THE COURT: Whien you ave released from prison they can place

conditions upon your. * ¥ * Those conditions would last five years.

“Do you understand that?

JO

AR
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.7-
“THE DEFENDANT: Yes, your Honor.

“THE COURT: If you violate any of their conditions youcould find yourself

back in prison, and you can serve up to nine months for each incident, and for
repeated violations up to one-half of the maximum term.
“Do you understand that?

“THE DEFENDANT: Yes, your Honor,”

We note that the trial court explicitly advised defendant that the__parole
authority “has the power to place cc;nditions upon. you when youw are releasgd
fwhich] will last five years.” (Emﬁhasis .added)‘. Although the trial court’s

. statement that theiparole z;cluthorij;y “can i:)lélée ééndjfions on you"’ would seem to
suggest that the postrelease contr.ol was disci;etipnarf-}'éither than mandatory,
the trial court added that the “conditions will last ﬁ\.ré years.” The Websters
New Collegiafe Dictionary (1980) 1378 indicates that the word will is “used to
express inevitability.,” Accordingly, under the totality of the circumstances the
record indicates that defendant was informed and undeistood_ that he would be
squect to a mandatory period of postrelease control of 'o"ne-half of hig prison

| 'tefm. Ti‘le trial court substantially compliéd with Crim.R. 11 and thelower court
“did not __ei:r in denying the motion to vacate the guilty pleg.
The first and second assignments of error are mthout metit.

4 _ For his third assignment of error, defendant asserts that his sentence is

i



N
void because the journal entry of the sentence does not indicate that he was
placed on postrelease control. In support of this argument, defendant relies
upon, inter alia, State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868 N.E.2d
96. | |

In Bezak, supra, the Supreme Court held that when a defendant is
convicted of or pleads guilty to one or more offenses and postrelease control is
not properly included in a sentence for a particular offense, the sentence for that
offense is void: In such instance, the offender is entitled to a new sentencing
hearing for that particular offense, where a trial court fails to notify a defendant
at the sentencing hearing that he may be subject to postrelease control, the
sentence imposed by the trial court is void, the judgment is_ a mere nullity and
the parties arc in the same position as if there had been no judgment. 1d. In
State v. Simpkins, 2008-Ohio-1197, _ N.E2d __, the court reaffirmed the
holding of Bezak and held that, because the journal entry on sentencing did not
indicate that Simpkins was subject to pos-trelease cont_rol,j it d1d not confor_m to
statutory mandates requiring the imposition of posti‘ieléa_se control and was
therefbre a nullity and void.

Pursuant to R.C. 2929.14(F), if a court imposes a prison term for a felony,
the sentence shall includea requirement that the oﬁegdgr be subj ecttoa p‘eriod

- of post-release control after the offender’s release from imprisonment, See, also,

|2




9.
R.C 2967.28. Pursuant to R.C. 2929.19(B)(3), the sentencing court notify the
offender that the offender will be supervised under section 2967.28 of the
Revised Code after the offender leaves prison.
The Supreme Cc-Jurt of Ohio has interpreted theée provisions as requiring
a trial court to give notice of post-release contral both at the sentencing hearing
and by incorporating it into the sentencing entry. Statg v. Jordan, 104 Ohio
St.3d 21, 2004-Ohio-68085, 817 N.E.2d 864, paragraph one of the gyllabus. The
Supreme Court has furthef held that a sentencing entry is erronecus if it refers
to discretionary postrelease control where the postrelease control period is
actually mandated by law. See Watkins v. Collins, 111 Ohio St.3d 425, 2006-
Ohio-5082, 857 N, E.2d 78.
R.C. 2929.191((5) requires a trial court to condqct a resentencing hearing
- in order to notify felony offenders about post-release control before their prison
terms expire. The statute does not specify whether a de novo or partial
resentencing should be conducted. Thereafter, the Supreme Court of Qllio hel__d
th}_a‘t, "when a__t_rial court fails to notify an offender that he may be subject to
pést—release coﬁtml at a sentencing hearing * * *, the sentence is void; the
seh‘uehce must be vacated and the matter remanded to the trial court for

-résentencing. The trial court must resentence the offender as if there had been

no original sentence." State v. Bezak, supra.

+
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Moreover, such resentencing does not violate finality or double jeopardy
prohibitions as the “effect of determining that a judgr{;ent 1s void is well
established. It is as though such proceedings had never occurred; the judgment
1s a mere nullity and .the parties are in the same position as if there had been no
judgment.” State v. Bezak, supra, quoting Romito v. Maxwell (1967), 10 Ohio
St.2d 266, 267-268, 39 0.0.2d 414, 227 N.E.2d 223.

- In this matter, the journal entry of the sentence states, “defendant was
informed of possibility of 5 years postrelease control.” Applying the foregoing,
we conclude that the trial court’s sentencing entry is erroneous since 1t
incorrectly references discretionary rather than mandatory postrelease control.
Accordingly, the sentence is void and the matter must be remanded for
reseﬁtancing.

The third assignment of error is well-taken.

The guilty plea is affirmed but the sentence is vacated and the rﬁétter is
remanded for resentencing.

Insofar as defendant additionally contends that his trial counsel was
i;ineffective at sentencing, this claiin is moot. App.R. 12,

Defendant’s guilty plea is affirmed, the sentence is vacated and the matter

is remanded for resentencing.

o

- It is ordered that appellee and appellant share the costs herein taxed.

/4
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The court finds there were reasonable grounds for this appeal.
It is ordered that a special mandate issue out of this court directing the
common pleas court to carry this judgment into execution. The defendant's
conviction having béen affirmed, any bail pending appeal 1s terminated. Case

remanded tothe trial court for resenténcing.

A certified copy of this entry shall constitute the mandate pursuant to
Rule 27 of the Rules of Appellate Procedure.
ANNTIRE, JUDf

MARY EILEEN KILBANE, P.J., and
" PATRICIA ANN BLACKMON, J., CONCUR
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CHAPTER 292%: PENALTIES AND SENTENCING

[IN GENERAL]
Definitions.

[PENALTIES FOR MURDER]

Penalties for aggravated murder or murder.

[2020.02.1] 2920.021 Notice to supreme court of indictment

charging aggravated murder; plea.

[2929_02,2] 2929022 Detennination of aggravating  circumn-

stances of prior conviction

[2§29.02,3] 2629.023 Defendant may raise matter of age.
[2929.02.4! 2928.024 Investigation services and experts for indi-

pent.

Tmposing sentence lor aggravated murder.

Criteria for imposing death or imprisonment for a
capital offense.

Appellale review of death sentence.

Resentencing after sentence of death or life imprison-
ment without parcle is set aside, nullified, or va-
cated.

[PENALTIES FOR FELONY]

Purposes of felony sentencing; discrimination prohib-
ite].

Seriousness and recidivism Factors.

Guidance by degree of felony; monitaring of sexually
oriented offenders by global positivning deviee.

Basic prison lerms.

1] 2929.143  Mew felony committed by person on re-

lease.

2] 2920.142 Mandatory prison term for aggravated
vehienlar homicide where offender has pravious
OVI-type convictions.

Community control sanetions.
Residential sanctions,
Nonresidential sanclions.
Financial sanctions; restitution.

1] 2929.181 Repealed.

Sentencing hearing.

1]2629.191  Correetion to judgment of conviction con-

cerning post-release control.

[2499.19.8] 2920.192  Furfeiture of public retirement systam

benelits.
Judicial releasc.

[FENALTIES FOR MISDEMEANOR|

Overriding purpeses of misdemeanor sentencing dis
crimination prohibited.
Considerations in imposing sentence for misdemeanor,

[2929.22.1] 2920.22] Renumbered
[2929.22.3] 2920283 Repealed.

Sentencing for sexually oriented offense or child-victim
misdemeanor offense committed on or alter January
1, 1997, ..

Definite jail terms for misdemeanor; cligibility lor
county jail industry program; reimbursemenl sanc-
tion; costs of confinement,

Community control sanetions.

Community residential sanctions; testing and treabinent
for contagious diseases; use of halfwu_y house.

Nenresidential and other sanctions; conmunity service.

Financial sanetinns; court costs,

Lenumbered.

[ORGANIZATIONAL FPENALIES]

Cryanizational penaltics
Addilional fine for certain offenders; collection of fnes;
erime victims recovery fund.

Scction
2929.34  Type of institution where tenn of imprsonment to be
served.

[REIMBURSEMENT OF CQSTS OF
CONFINEMENT IN LOCAL DETENTION

FACILITY]
292935 Repumbered.
2820.36  Definitions.
2920.37  Policy requiring prisoner to pay costs of confinement.

2029358  One-time rcecption fee; (ees for medical treatment or
service and randomn drog test.
{MULTIPLE SENTENCES]
2929 41  Multiple sentences.
2928.4%  Prosecutor to notilfy appropriate licensing board.
292943 Procedure for acoepting peace officer's guilty plea to
telony or after conviction; negotiated misdemeanor
pleas
[MODIFICATION OF SENTENCE)
252951 Repealed.

[OFFENSES PRIOR TO JANUARY 1, 1074,
CERTAIN FELONIES PRIOR TO JULY 1, 1983]

2029.61  Offense committed prior to January 1, 1974; third or

fourth degree Felony committed between Lhat date
and ]'ul)-’ 1, 1983,

[REIMBURSEMENT BY ARSONIST]

202971 Arsonist to reimburse agencies far costs of investigation
and prosecution.

2820.72  Repealed.

[IN GENERAL]

§ 2929.01 pedivitious.

As used in this chapter:

{A)(1} "Alternaiive residential facilily” means, subject
to division {A)2} of this section, any facility other than an
offender's home or residence in which an offender is
assigned to live and that salisfies all of the following
criteria:

{a) I provides programs through which the offender
may seek or maintain employment or may receive educa-
tion, training, treatment, or habilitation.

(1) 1t has received the appropriate license or certificate
for any specialized education, training, treatment, habili-
tation, or other service that it provides from the govern-
ment ageney that is vesponsible for licensing or certifying
that type of education, training, treatmest, hzbilitation, or
service.

{2) "Alternative residential facility” docs not include a
comnunity-based carrectional facility, jail, hatfway house,
or prison.

(B) "Bad lime™ weans the time hy which the parcle
board administratively extends an offender’s stated prison
tevm or lerms pursuant to section 2967.11 of the Revised
Code becanse the parcle board finds by clear and con-
vincing evidence that the offender, while serving the
prison term or termis, committed an act that is a eriminal
offense under the law of his state or the United States,

264
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whether or not the offender is prosecuted for the com-
mission of that act.

(C) "Basic probation supervision” means a requirement
that the offender maintain contact with a person ap-
pointed to supervise the offender in accordance with
sanctions imposed by the court or imposed by the parok
board pursnant to section 2967.28 of the Revised Code.
“Rasie probation supervision” inchides basic parale super-
vision and hasic post-release cantrol supervision.

(Y “Cocaine,” “crack cocaine,” “hashislh,” "L.§.D.”
and “unit dose™ have the same meanings as in section
9925 01 of the Revised Code.

{E) “Community-based correctional facility” means a
community-based correctional facility and program or
district community-based eorrectional facility and pro-
gram developed pursuant to sections 2301 51 to 230158 of
the Revised Code.

(F) “Community control sanclion” means a sanction
{hat is not a prison term and that is deseribed in section
202915, 2999.16, 2929.17, or 2029.18 of the Revised
Code or a sanction that is not a jail term and that is
described in section 2920.26, 2929.27, or 2029.28 of the
Revised Code. “Community control sanction™ includes
probation if the sentence involved was imposed for a
felony that was committed prior to July 1, 1996, or if the
senlence involved was imposed for a misdemcanor that
was committed priar to January 1, 2004

() “Controlled substance,” “marihuana,” “schedule
I, and “schedule 11" have the same meanings as in section
3719.01 of the Revised Code.

{(H) “Curfew’ means a requirement that an offlender
during a specified pericd of time be at a designated place.

{I) “Day reporting” means a sanclion pursuant to which
an offender is required each day to report to and leave a
center or other appraved reporting location at specified
times in order Lo participatc in wark, education or training,
treatment, and other approved programs at the center or
outside the center.

(Ji “Deadly weapon” has the same meaning as in
section 2923.11 of the Revised Code.

(K) “Drug and alcobol use monitoring” means a pro-
gramn under which an nffender agrees ta subinit to randam
chemical analysis of the offender’s blood, breath, or nrine
to determine whether the offender has ingested any
aleohol or other drugs

(L} “Drug trcatment program” means any program
under which a person underpoes assessment and treat-
ment designed to rednce or completely eliminate the
person’s physical or emotional reliance upon aleohol,
another drug, or alcohal and another drug and under
which the person may be required to receive assessment
and treatment on an outpatient hasis or may be required to
reside al 2 facility other than the person’s home or
residence while undergoing assessment and treatmenl

(M} “Economic loss” means any ceonomic detriment
suffered by a victim as a direct and proximate result of the
cormission of an offense and includes any loss of income
due to lost time at work hecause of any injury caused 1o
the victim, and any properly loss, medical cost, or funeral
expense incurred as a vesult of the commission of the
offense. “Eeonomic loss™ daes not inclade non-ceonomic
loss or any punilive or exemplary damages

{N) “Educaticn or training” includes study at, or in
conjunclion with a program offerad by, a university,

callege, or technical college ar vacational study and also
includes the completion of primarvy school, secondary
schonl, and literacy cunicula or their equivalent.

{O) “Firearm” has the same meaning as in section
292311 of the Revised Code.

(P) “Halfway house” means a facility licensed by the
division of parole and community services of the depart-
ment of rehahilitation and correction pursuant ta section
9967.14 of the Revised Code as a suitable facility for the
care and treatment of adult offenders,

{Q)) “Heuse arrest” means a period of confinement of
an offender that is in the offender's home or in other
premises specified by the sentencing court or by the
parole board pursuant to section 2967.28 of the Revised
Code and during which alt of the following apply:

{1} The offender is required to remain in the offender’s
home or other specified premises for the specitied perod
of confinement, except for periads of tme during which
the olfender is at the offender’s place of cinployment or at
other premises as autherized by the sentencing court or by
the parole board.

{2) The offender is required to report peviodically ta a
person designated by the court or parcle board.

{3) The offcnder is subject to any other rastrictions and
requirements that may be imposed by the sentencing
conrt or by the parole board.

{R} “Intensive probation supervision” means a require-
ment that an offender maintain frequent contact with a
person appuinted by the court, or by the parole hoard
pursvant to section 296728 of the Revised Code, to
supervise Lhe offender while the offender is seeking or
maintaining necessary employment and participating in
training, education, and treatment programs as requived in
the court’s or parole board’s order. “Intensive probation
supervision” includes intensive parole supervision and
intcnsive post-release contro} supervision.

{8) “Jail" wmeans a jail, worldiouse, minivum security
jail, or other residential facility used for the confinement
uf alleged or couvicted offenders that is operated by a
political subdivision or a combination of political subdivi-
sions of this state.

(T} “Jail term” means the teym in a jail that a scntene-
ing court imposes or is authorized to impose pursuant to
section 2629.24 or 2020.95 of the Revised Code or
pursuant to any other provision of the Revised Code that
authorizes a term in a jail for a misdemeancr conviclion.

(U} “Mandatory jail term” means the term in a jail that
a sentencing court is required to impose pursuant to
division {G) of section 1547.99 of the Revised Code,
division (E) of scction 2928.24 of the Revised Code,
division (F) of section 2903.06 or division (D) of section
9503.08 of the Revised Code, division (B) of section
4510.14 of the Reviscd Code, or division {G) of section
451119 of the Revised Code or pursnant to any other
provision of the Reviscd Cade that requires a tarm in a jail
for a misdemeanor conviction,

(V) “Delinquent child” has the same meaning as in
section 2152.02 of the Revised Code.

(W) "License violation report” means a report that is
made by a sentencing courl, or by the parole board
pursuant to section 296728 of the Hevised Code, to the
regulatory or licensing board or agency that issued an
offender a professional license or a license or permil to do
Lusiness in this state and that specifies that the offender
has been convicted of or pleaded guilty to an affense that
may violale the conditions under which the offender's
professional license or license or permit to do business in
this state was grauted or an offense for which the offand-
er’s professional license or license or permit to do business
in this state may be revoked or suspended.

/%
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(X) “Major drug offender” means an offender who is

"+ eonvieted of or pleads guilty to the possession of, sale of,

or offer t sell any drug, compound, mixture, preparation,
or substance that consists of or contains at least one

theusand grams of hashish; at least one hundred grams of

crack cocaine; at least vne thousand grams of cocaine that
is not crack cocaine; at least two thousand five hundred
unil doses or two hundred fifty grams of heroin; at least
five thousand unit doses of L.5.1). or five hundred grams
of LS. in a liquid concentrate, liquid extract, or liquid
distillate form; or at least ane hundred times the amount
of any other schedule 1 or II controlled substance other
than marihuena that is necessary to commit a felony of the
third degree pursuant to section 2925.03, 292504,
9025 05, or 2925.11 of the Revised Code that is based on
the possession of, salc of, or offer to sell the controlled
substance.

(Y) "Mandatory prison term” means any of the follow-

ing:
g(l) Subject Lo division {Y){2) of this section, the term in
prison that musl he imposed for the offenscs or circum-
stances set forth in divisions (F){1) 1o (8) ar (FI(12) to {14}
of section 2929.13 and division {12} of section 2829.14 of
the Revised Code. Except as pravided in sections 2925.02,
9995.0:3, 292504, 292505, and 2825.11 of the Revised
Code, unless the maximum or another specific teym is
required under section 2829.14 or 2029.142 [2929.14.2] of
the Revised Code, a mandatory prison term deseribed in
this division may he any prison term authorized for the
level of offense.

“(2) The term of sixty or one hundred twenty davs in
prison that 4 sentencing court is required to impose for a
third er fowrth degree felony OVI offense pursuant to
division {G)2) of section 2989.13 and division (G)(1)(c) or
(&) of section 4511.1% of the Revised Code or the termm of
cne, two, three, four, or five years in prison that a
sentencing conrt is required ta impese parsuant to division
(G)2) of section 2928.13 of the Revised Code..

(3) The term in prison imposed prursuant to division (A}
of section 2971.03 of the Revised Code for the offenses
and in the cirenmstances described in division (F)(11) of
section 2929.13 of the Revised Code or pursuant to
division (B){1)a), (b), ar (¢), (B)2Xa), (), or (v), or
(Bi(3}a}, (b}, (c), or {d) of scetion 2971.03 of the Revised
Code and that term as madified or terminated pursuant to
section 2971.05 of the Revised Code.

{7} “Monitored time” means a period of time during
which an offender continues to be under the control of the
sentencing court or parole board, subject to nu conditions
ather than leading a Jaw-abiding life.

“(AA) “Offender” means a person who, in this state, is
convicted of or pleads guilty to a felony or a misdemeanor.

(BB) "Prisan” means a residential facility used for the
confinement of convicted felony offenders that is under,
the control of the department of rehzbilitation and cor-
rection hut does not include a violation sanction center
operated under autherity of secton 2967.141 of the
Bevised Cade.

ACC) “Prison term” includes any of the following sanc-
tions for an offender:

{1} A stated prison term;

{2) A term in a prison shortensd by, or with the
approval of, the sentencing cowrt pursuanl 1o seclion
2929.20, 2067.26, 5120.031 [5120.03.1], S120.032
[5120.03.2], or 5120.073 [5102.07.3] of the Revised Code;

(3) A tenm in prison cxtended by bad time imposed
Pursuant to scction 2967.11 of the Revised Code or

imposed for a violation of post-release contral pursuant to
seclion 2967.28 of the Revised Code.

{DD) “Repeat violent offender” means a person about
wham both of the following apply:

{1) 'The person is being sentenced for committing or for
complicity in committing any of the following:

(a) Aggravated murder, murder, any felony of the Frst
or second degree that is an offense of viclence, or an
attempt to commit any of these offenses if the attempt is
a felony of the first or second degree;

{b) An offense under an existing or former luw of this
state, another state, or the Uniled States that is or was
substantially equivalent to an offense deseribed in division
{DD){1}a) of this sectian.

(2} The person previously was convicted of or pleaded
guilty to an offense deseribed in divisian (DD)1){a) or (b}
of this section,

(EE) "Sanctivn” means any penalty imposed upon an
offender who is convicted of or pleads guilty to an offense,
as punishment for the offensc. “Sancton” includes any
sanction imposed pursuant te any provision of sections
2929.14 to 2525.18 or 2929.24 to 292925 of the Revised
Code.

(FI') “Scatence” means the sanction ar combination of
sanchons imposcd by the sentencing courl on an offender
who is convicted of or pleads guilty to an olfense.

(GG} “Stated prison term”™ means the prison term,
mandalory prisan term, or combination of all prison terms
and mandatory prison teyms imposed by the sentencing
courl pursuant to section 262%.14, 2020.142 [2029.14.2],
or 2971.03 of the Revised Code. “Stated prison term”
includes any credit received by the offender far time spent
in ja.il awaiting trial, sentencjng, or transfer to prison for
the coffense and any time spent under house arrest or
house arrest with electronic monitoring imposed after
earming credits pursuant to section 2967.193 [2967.15.3]
of the Revised Code.

{(HH) "Victim-offender mediation” means a reconcilia-
tion or mediation program that involves an offender and
the victim of the offense committed by the offender and
that inchides a meeting in which the offender und the
vielim may discuss the offense, disenss restitution, and
consider other sanctions for the offense,

(11} “Fourth degrec felony QVI oftense” means a vio-
lation of division (A) ol seclion 4511.18 of the Rovised
Code that, under divisior: (G) of that section, is a felony of
the fomth degree.

{JT} “Mandatary term of local incarceration” means the
term of sixty or one hundred twenty days in a jail, a
community-hased correetional facility, a halfway house, or
an alternative residential facility that a sentencing court
may impose upon a person who is convicted of or pleads
guilty to a fourth degree felony OVI offense pursuant to
division {G) 1) of scetion 2929.13 of the Revised Code and
division (G){1){d) ar (&) of section 4511.1% of the Levised
Code.

(KK) "Designated homicide, assault, or kidnapping of-
fense,” “vialent sex offense,” “sexual motivation specifica-
tian,” “sexually violent offense,” “sexually violent preda-
tor,” and “sexually vialent predator specification” have the
same meanings as in section 2971.01 of the Revised Code.

(LL) "Sexually oriented offense,” “child-victim ori-
ented offense,” and “tiev 11 sex offender/child-viclim
offender,” have the same meanings as in section 2950.01
of the Revised Code.

(MM} An offense is “committed in the vicinity of a
child” if the effender commits the offense within thirty
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feet of ar within the same residental unit as a child who is
under sighteen years of age, regardless of whether the
offender knows the age of the child or whether the
affender knows the offense is being committed within

thirty feel of ar within the same residential unit as the

child and regardless of whether the child actually views the
commission of the offense.

{NN) “Family or household member” has the same
meaning as in section 2919.25 of the Revised Code.

(00) “Motor vehicle” and “manufactured home” have
the same meanings as in secton 450101 of the Revised
Cade.

(PP) “Detention” and “detention facility” have the
same mcanings as in section 2821.01 of the Revised Code.

{(QQ) “Third degree felony OV1 offense” means a
violation of division (A) of section 4511.19 of the Revised
Code that, under division (G} of thal section, is a felony of
the third degree.

{RR) “Random drug testing” has the same meaning as
in seclion 5120.63 of the Revised Code.

{85) "Felany scx offense” has the same meaning as in
section 2067.28 of the Revised Code.

(TT) "Body armor” has the same meaning as in section
2041.1411 [2941.14.11] of the Revised Code.

{UU) “Electronic  monitoring”  means  monitoring
through the use of an electronic monitaring device.

(V¥} “Electronic monitoring device” means auy of the
following:

(1) Any device that can be operated by electrical or
buttery pawer and that conforms with all of the foliowing:

{2) The device has a transmitter that can be attached to
a person, that will transmit a specified signal to a receiver
of the type described in division (VW) 1)(k) of this section
if the transmitter is removed from the person, tumed off,
or altered in any manner without prior court approval in
relation to electronic monitoring or without prior approval
of the department of rehabilitation and corvection in
relation to the usc of an electronic monitoring device for
an inmate on transitional control or atherwise is tampered
with, that can transmil contimiously and periodically a
signal to thal receiver when the person is within a
specified distance from the receiver, and thal can transmit
an appropriate signal to that receiver if the person to
whom it is attached travels a specified distance from that
receiver.

(b} The device has a receiver that can receive continu-
ously the signals transmitted by a transmitter of the type
deseribed in division (VV){1){a) of this section, can trans-
mit continuously those signals by telephone to a central
monitoring computer of the type described in division
{VV){1)(c) of this section, and can transmit continuously an
appropriate signal to that central monitoring computer if
the receiver is turned off or altered without prior courl
approval or otherwise tampered with.

{¢) The device has a central monitoring computer that
can receive continuously the signals transmitted by tele-
phone by a receiver of the lype described in division
(VV){1}(b) of this section and can monitor continuously
the person to whom an electronic monitoring device of the
type described in division {VV){1}a) of this section is
attached.

{2) Any device that is nof a device of the type described
in division (VV)(1) of this section and that conforms with
all of the foliowing;

{a) The device includes a transmitter and receiver that
can monilor and determine the location of a subject
person at any tune, or at a designatcd point in time,

through the use of a ventral monitering computer o
through other electronic means.

{b} The device includes a transmitter and receiver flia
can determine at any me, or at a designated point in time
through the vse of a central monitoring computer or other
clectronic means the fact that the transmitter is turned off
or altered in any manner without prior approval of the
court in relation to the electronic monitoring or without
prior approval of the department of rehabilitation ang
correction in rclation to the nse of an electronic monitoc.
ing device for an inmate on transitional control or other.
wise is tampered with,

(3} Any type of technology that can adequately track of
determine the localion of a subject person at any Bme and
that is approved by the dircctor of rehabilitation and
correction, including, but net limited to, any satcllite
technology, voice tracking system, or retinal scanning
systew that is so approved.

(WW) “Non-cconomic lnss™ means nonpecuniary harm
suffercd by a victim of an offense as a result of or relateg
to the commission of the offense, including, but net
limited to, pain and suffering; loss of society, consartium,
cumpanionship, care, assislance, attention, protection, ad-
vice, gnidance, counsel, instruction, training, ar education;
mental anguish; and any other intangible loss.

()X} “Prosecutor” has the same meaning as in section
2935.01 of the Hevised Code.

(YY) “Continuous alechol monitoring” means the abil-
ity to automatically test and periodically transmit aleohol
consumption levels and tamper attcmpts at least every
hour, regardless of the location of the person who is heing
monitared.

(ZZ) A person is “adjudicated a sexually violent preda-
tor” if the person is convicted of or pleads guilty t a
violent sex offense and also is convicted of or pleads guilty
1o a sexually violent predator specification that was in-
chided in the indictment, count in the indictment, or
information charging that violent scx offense or if the
person is convicted of or pleads guilty to a designated
hamicide, assault, or kidnapping offense and alsa is con-
victed of or pleads guilty tv both = sexual motivation
specitication and a sexually violent predator specilication
that were included in the indiclment, count in the indict-
ment, or informatian charging that designaled homicide,
assault, or kidnapping uffense.

{AAA) An offense is “committed in proximity to a
school” if the offender commits the offense in a school
safety zone or within five hundred feet of any school
building or the houndaries of any school premises, regard-
less of whetiter the offender knows the offense is being
committed in a school safely zone or within five hundred
feet of any school building or the boundaries of any school
premises.

HISTORY; 146 v § 2 (Eff 7-1-96); 146 v § 260 (Iff 7-1-06);
146 v H 445 (EfT 9-3-96); 146 v H 480 {EIT 10-16-96); 146 ¥
S 166G (K 10-17-9G); 146 v M 180 (Bff 1-1-97); 147 v H 378
(Eff 3-10-88); 147 v $ 111 (Eff 3.17-98); 148 v § 9 (E
3-8-2000); 148 v § 107 (Eff 3-23-2000); 148 v § 22 (EfT
5-17-2000); 148 v H 349 (Eff 9-22-2000); 148 v § 222 (Eff
3-22-2001); 148 v 5 179, § 3 (KIF 1-1-2002); 149+ 1 427, Eif
7-8-2002; 149 v H 490, § 1, eff. 1-1.04; 149 v § 123, § 1, ell.
1-1-04; 150 v 8 5, § 1, BAF7-81-003; 150 ¥ 5§ 5, § 3, elf. 1-1-04
150 v 5 57, § 1, el 1-1-04; 150 v KL 52, § 1, efl. 6-1-04 150
vH 163, § 1, eff. 9-23-04; 150 v H 473, § I, eff. 4-29-05; 151
vH 95, § I, off. 8-3-06; 151 v H 162, § 1, eff. 10-12.06; 151
v § 260, § 1, eff. 1.2-07; 151 v H 461, § 1, efl, 4-4-07; 152
$10,§ 1, efl. 1-1-08; 152 v § 220, § 1, efl. 9-30-08.

The effeetive date is sut by § 3 of 152 v 5 10
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The provisions of § 6 of 152 v 5 10 read as follows:
GECTION 6. ° ° ° Section 2929.01 of the Revised Code is
~esented in this act as a composite of the section as amended by
{olh Am. Sub. H.B. 461 and Am. Sub. 5.B. 260 of the 126th
Cenél'r\] ASSEnlbl}'_ ® ° ¢ The General Assembly, applying the
rinciple stated in division (B) of section 1.52 of the Bevised Code
1ol mmendiments are to be harmanized if reasonably capable of
gmultaneous aperation, finds that the compasites are the resulting
ersions of the sections in effect prior to Lhe effective date of the
soctions @5 presenled in Lhis acl.
" The provisions uf § 5(B) of 151 v H 461 read as follows:
. ERCTION 5. (B) Section 2928.01 of the Revised Code is
. resented in this act as & composite of the section as amended by
: EOU‘ Am. Sub. HE 95 and Am. Sub. HEB. 162 of the 126th
Ceneral Assembly. The General Assembly, applying the principle
stated in division {B) of section 1.52 of the Revised Code that
amendments are to he harmonized if reasonably capable of
simuitancaus operation, finds that the compesite is the yesulting
Lersion of the seetion in effect prior to the effective date of the
section as pn:sentcd in this act,
The provisions of § 3(B} of 151 v § 260 read as {ollows:
SECTION 3. 7 ° © (B) Seclion 2020.01 of the Revised Code is
presentett i this act as 2 composite of the section as amended by
Leth Am. Sub. HB. 95 and Am. Sub. I1.B. 162 of the 136th
Ceneral Assembly. The General Assembly, applying the principle
stated in division (B) of seetion 152 of the Revised Code that
amendments are to be harmonized il reasonably capable of
simultaneous operabion, finds that the composite is the resulting
version of the section in eflect prior to the effective date of the
section as presented n this act.
The provisions of § 3 of H.B. 473 1150 v —) read as follows:
SECTION 3. ° ° ° Sections 2928.01, 2999 13, and 292514 of
the Ravised Corde are presented in this act as composites of the
seclions ns amended by both Sub. HL.B. 52 and Am. Sub. H.B. 163
ol the 125th General Assembly. * * * The General Assembly,
;||)plying the pl'inciple stated in division (B) of section 1.52 of the
Revised Cade that amendments are to be harmonized if resasoinably
capable of simultaneons vperation, finds that the composites are
the resulting versions ol the sections in effect prior to the effcetive
dale of the sections as presented in this act.
The cffective date is set by section 4 of H.B. 400.
Nat analogous to former RC § 2929.01 (134 v H 511; 136
vIL300; 137 v I1 565; 139 v § 199; 140 v § 210; 142 v H 261,
145 v H 571; 145 v § 186, vepealed 146 v § 2, § 2, eff 7-1-96.
The provisions of § 5 of $.B. 123 {149 v —), as ameded bvg 3
of HB. 163 (150 v —), read as lollows:
SECTION 5. Nol\\'ithslm!d.ing division (B} of section 1.58 of the
levised Cade, the provisions of the Revised Code amended or
enacted in Seclions 1 and 2 of this act shall apply enly in relation
to conduel and offenses committed on or after January 1, 2004,
Conduct and oflenses committed prier to January 1, 2004, shall be
prverned by the laow in effect on the date the conduct or offense
wils eomimitter].
See provisions, § 4 of HBE 327 (148 v —) lollenving RO
§ 281995,
Ser provisions, § 11 of §B 179 (148 v
§ 2483.36.
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FAF 1.1.06) 146 v § 269 (EFT7-1.96) [PENALTIES FOK MURDER]
I)E(i); 146 v H 480 (Eff 10-16-06); 146 ¥
146 v 11 180 (Eff 1-1-97); 147 v H 378
§ 111 (EfF 3-17.98); 148 v 5 9 {Eg
07 (Eff 3-23-2000); 148 v § 22 __(EU.
140 {Lff 9.22-2000)%; 148 v § 222 (Eﬂ‘
q,§ 3 (EFF 1-1-2002); 149 v H 327, Eﬂ_
L6 1,ell, 1-1-04; 149 v § 123, § L. ¢ By
Bff7-31-03; 150 v § 5, § 3, ff, 1-170f[.'
1-04; 150 v 1 52, § 1, ff. 6-1-04; 15

04; 150 v H 473, § 1, eff. 4-29-03; 15!
6; 151 v 11 162, § 1, efl. 16-12-06; 133
¥7; 151 v 461, § 1, efl, 4.4-07; 183 ¥
152 v § 220, § 1, cff. 9-30-08,

§ 2929.02 Penalties for aggravated murder

or murder,

{A) Whoever js convieted of ar pleads guilly Lo agyra-
vated murder in vialation of section 2903.01 of the Kevised
Cede shall suffer death or be imprisoned for life, as
determined pursuant to scctions 2920.02% |26295.02.2),
2929.03, and 2929.04 of the Revised Code, exeept that no
PeTsun who raises the matter of age pursuanl to section
2920093 [2929.02.3] of the Revised Code and who is not
QUHJ to have been cighteen years of age or clder at the
time of the com mission of the offense shall suffer death. In

set by § 3ol 152 v 5 0.

addition, the offender may be {ined an amount fixed by the
couit, but nat more than twenty-five thousand dollass.

{(B)(1} Except as otherwise provided in division (B)(2)
or {3} of this section, whoever is convicted of or pleads
guilty to murder in violation of seclion 2903.02 of the
Revised Code shall he imprisoned for an indefinite term of
fifteen years to life.

(2) Except as otherwise provided in division (BX3) of
this section, if a persan is convicted of or pleads guilty to
murder in violation of section 2903.02 of the Revised
Cuode, the victim of the offense was less than thirteen years
of age, and the offender alse is convicted of or pleads
guilty to & sexual motivation specification that was in-
cluded in the indictment, count in the indictment, or
information charging the offense, the court shall impose
an indefinite prison lerm of thirty years to lifc pursuant to
division (B)(3) of section 2971.03 of the Revised Code.

{3) 1faperson is convicted of ar pleads guilty to murder
in violation of section 2803.02 of the Revised Code and
also is convicted of or pleads guilty to a sexual motivation
specification and a sexually violeat predator specificaticn
that were included in the indictment, count in the indict-
ment, or information that charped the murder, the court
shall impose upon the offender a term of life fmprison-
ment without parole that shall be served pmsuant to
section 2871.03 of the Revised Code

(4) In addition, the offender may he fined an amount
fixed by the court, bul not more than fiftceen thousand
dollars.

{C) The courl shall not impose a fine or fincs for
aggravated murder or murder which, in the aggregale and
to the extent not suspended by the court, cxceeds the
amount which the offender is or will be able ta pay by the
method and within the time allowed without undue
liardship to the offender or ta the dependents of the
offender, or will prevenl the offender from making repa-
ration for the vietim's wrongfnl death.

(12)(1} In addition Lo any other sanctions imposed for a
violation of scction 2903.01 or 2902.02 of the Revised
Code, if the cffender used a motor vehicle as the means to
commit the violation, the conrt shall impose upan the
offender a class two suspension of the offender’s driver's
license, vcommercial driver's license, temporary instruction
permit, prnhationary license, or nonresident operating
privilege as specified in division {AN2) of section 4510.02
of the Revised Code.

(2} As used in division (D) of this section, “molor
vehicle™ has the same meaning as iv section 4501.01 of the
Revised Code.

HISTORY: 134 v H 511 (Eff 1-1-74); 139 v 5 1 (Eff
10-19-81); 146 v H 180 (Eff 1-1-97); 147 v § 107. Eff 7-29-98;
151 v FE 461, § 1, eff. 4-4-07; 152 v § 10, § 1, eff. 1-1-08.

The effective date is set by § 3 of 152 v 5 10
See provisions, § 4 of HB 180 (146 v —), foi]o\\rmg RC
§ 207134,

[§ 2929.02.1] § 2929.021 notice to

supreme court of indictment charging aggravated

mur(]e]", IJlL‘il.

(A) If an indictinent or & count in an indictment
charges the defendant with agpravated murder and con-
tains one or maore specifications of aggravaling circum-
stances listed i division (A} of section 292904 of the
Bevised Cade, the clerk of the courl in which the indict-
ment is filed, within [flcen days after the day on which it

2



280

[

wmd from which the court shal
the same sentences of lify
ailable under division (D) of
setion 2909.24 of the Revised
ler committed the offense for
.was impased. Nothing in this
ntencing of an offender shall
WHon 2971.03 of the Revised

t of this state or any federa]
v vacates a sentence of death
hecause of error that cceurred
the trial and if division (A) of
the trial court that scntenced
new hearing to resentence the
s tried by a jury, the trial court
»r the hearing, 1f the offender *
hree judges, that panel oz, if -
three judges shall conduct the
s cpurt ar panel shall follow the -
sion {D) of section 2929.03 of ~
nining whether to impose upon
of death, a sentence of life
mnite term consisting of & mini- .
and a maximum term of life
- to that procedure, the court or
Il impose a sentence other than
surt or panel shatl impase upon
:entences of life impriscnment
wosed at the time the offender
r which the sentence of death
as specified in this djvisipn, or
ng of a misimum teom of thh:t)'
m of life imprisonment that is
1 this division. If division (D) of
tevised Code, al the Hme the
ggravated murder for which the
iposed, required the imposition
was not imposed of a sentence
wut parcle or a sentence of an
; of a minimum term of thirty .
am of life imprisonment to be
dsion (A) or (B}3} of scction
ode and served pursuant to that
el shall impase the sentence $0
es, the sentences of life impris-
. at the hearing, and from whicb
sposc sentence, shall be the samé
yment that were available under
29.03 or under section 2909.24 af
time the offender earmilted the
stence of death was imposcd. |
ife imprisonment without parole
er pursuant to section 2929.92_1
£ the Revised Code is sct aside,
Jhe sole reason that the statutary
he sentence of life imprisomncnl
st forth in sections 2929.03 _al}d
~ode is uncenstitutional, the trial
affender shall conduct a he_al{i:“g
ader to life imprisonment \_\ﬂl_h
serving, twenty-five full years ©

mprisonsent with parale 8“8’“"'!" :

il years of imprisonment. -
setion Jimits o vestricts the 1

7 order setling aside, nullifying o

alils
=

i I
981 PENALTIES AND SENTENCING

§ 2929.12

racating a conviction or sentence of death, when an appeal
\‘{thﬂt nature otherwise would be available,
o (E} This section, as amended by H.B. 184 of the 125th
eneral asserbly, shall apply to all offendcrs who have
foen sentenced to death for an aggravated murder that
was committed on or after October 19, 1981, or for
terrorism thal was committed on or after May 15, 2002.
This section, as amended by H.B. 384 of the 125th general
assembly, shall apply equally to all such offenders scn-
tenced i_o death prior to, on, or after March 23, 2005,
including offenders wha, on March 23, 2005, are challeng-
ing their sentence al death and offenders whose sentence
of death has been set aside, nullified, or vacated by any
court of this state or any federal court but who, as of
warch 23, 2005, have not yet been resentenced.

HISTORY: 139+ 5 1 (EBff 10-19-81}; 146 v 5 4 (EIT 9-21-95);
146 v § 2 (BT 7-1-96); 146 v § 369 (EAf 7-1.86); 146 v § 258
(EIT 10.16-96); 146 v H 180 (Eff 1-1-97); 147 v § 107. Eff
7.29.08; 150 v ¥ 184, § 1, efl, 3-23-05; 152 v S 10, § 1, eff,
1-1-08.

The effective date is set by § 3 of 152+ 5 10.

The provisions of § 3 of SB 107 (147 v —) read as follows:

GECTION 3. Section 2929.06 of the Revised Code is presented
in this act as a composite of the section as amended by Arm. Sub.
<B. 269, Sub. 5.B. 258, and Am. Sub. H.B. 180 of the 121st
General Assembly, with the new language of none of the acts
shown in capital letiers. This is in vecognition of the prinriple
stated in division (B of section 1.52 of the Revised Code that such
amendments are to he harmonized where not substantively irree-
oncitable and constitutes a legishitive finding that such is the
resulling version in effect prior to the effective date of this act.

See provisions, § 4 of BB 180 (146 v —) following RC
§ 9921 34,

See provisions, §§ 3, 4 of SB 269 (146 v —) following RC
5 2929.05.

[PENALTIES FOR FELONY]}

§2929.l] Purposes of felony sentencing,

diserimination prohibited.

(A} A court that scntences an offender for a felony shall
be guided by the overriding purposes of felony sentencing.
The overriding purposes of felony sentencing are to
pratect the public [rom future crime by the offender and
alhers and to punish the offender. To achieve thase
jrurposes, the sentencing court shall consider the need for
incapacitating the offender, deterring the offender and
others from future crime, rehabilitating the offender, and
making restitution to the vietim of the offense, the public,
or hath,

() A sentence imposed for a felony shall be reasonably
calenlated to achieve the lwe overriding purposes of felony
sentencing set forth in division (A) of this section, com-
mensarate with and nol demeaning Lo the seriousness of
the offender’s conduct and its impact npon the victim, and
consistent with senlences imposed for similar crimes
committed by similar offenders.

(C) A court that Imposes a sentence upon an olfendey
for a fulon)' shall not base the senfence upon the race,
ethnic background, gender, or religion of the offender.

HISTORY: 146 v 5 2. EF 7.1.96.

F‘int analogous to former RC § 2029.11 (134 v B 511; 137
‘:5 118, 139v § 199, 140 v § 210; 140 v H 265; 140 v § 4; 141
vH284; 143 v 1 51; 143 v 5 258), repealed 146v 8§52, § 2,
ol 7.1.96,

The ellective date is set b_\j section 5 of 5B 2.

§ 2929,12 sericusness and recidivism fac-

tors.

(A) Unless otherwise required by section £029.13 or
2929.14 of the Revised Code, a court that imposes a
sentence under this chapter upon an offender for a felony
lias discretion to determine the most effective way to
comply with the pmposes and principles of sentencing set
forth in section 2929.11 of the Revised Code. In exercising
that diseretion, the court shall consider the factors set
forth in divisions (B) and () of this secton relating to the
seripusness of the condnet and the factors provided in
divisions (1)) and (E) of this section rclating to the
likelihond of the offender’s rceidivism and, in addition,
may coensider any other factors that are relevant to achiev-
ing those purposes and principles of sentencing

(B} The sentencing court shall consider all of the
following that apply regarding the offender, the offense, or
the victim, and any other relevant factors, as indicating
that the offender’s conduct is more serious than conduct
normally congtituting the offense:

(1} The physical or mental injury suffered by the vietim
of the offense due to the econduct of the offender was
exacerhated because of the physical or mental conditton or
age of the vietim.

{2) The victim of the offense suffered serious physical,
psychological, or economic barm as a result of the offense.

(3) The offender held a public office or position of trust
in the community, and the offense related to that office or
position,

{4) The offender’s ncaupation, elected office, or profes-
sion abliged the offender to prevent the offense or bring
others committing it to justice.

{5) The offender’s professional reputation or vccupa-
tion, clected office, or profession was used to facilitate the
offense or s likely to influence the future conduct of
others.

(6) The offender’s relationship with-the victim facili-
tated the offense.

{7) The offender committed the offense for hire or as a
part of an organized criminal activity.

(8) In committing the offense, the offender was moti-
vated by prejudice based on race, ethnic background,
gender, sexual orientation, or religion,

(9) I the effense is a vialation of section 2019.25 or a
violation of section 2%03.11, 2903.12, or 2903.13 of the
Revised Code involving a person who was a family or
houscholdd mcmber at the time of the vialalion, the
offender committed the offense in the vicinity of onc or
more children who are not vichims of the offense, and the
offender ar the vietim of the offense is a parent, guardian,
custodian, or person in loco parentis of one or more of
those children.

(C) The sentencing court shall consider all of the
following that apply regarding the offender, the offense, or
the victim, and any other relevant factors, as indicaling
that the offender’s conduct is less serious than conduct
narmatly constituting the offense:

(1) The victim induced or facilitated the offense.

(2) In committing the effense, the offcnder acted under
strong provocation,

{3) In committing the offense, the offender did not
canse or expect te cause physical harm 1o any person or
property.

{4) There are substantial grounds to mitigale the of-
fender's conduct, although the grounds are not enough to
constitute a defense.

e
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:(H} No financial sanction imposed under this section or
section 2629.32 of the Revised Code shall preclude a

" victim from hringing a civil action against the offender.
¢ +EISTORY: 146 v § 2 (BH 7-1-96); 146 v § 269 (Eff 7-1.96);

146 v H 480 (Eff 10-16-96); 146 v § 166 (Eff 10-17-96); 147
v H 122 (Eff 7-29-98); 148 v § 107 (Ef 3-23-2000); 148 v § 22

. (Eff 5-17-2000); 148 v H 528 (EfI 2-13-2001); 149 v H 170.

Eff 9-6-2002; 149 v H 490, § I, eff. 1-1-04; 149 v $ 123, § 1,
SF 1-1-04; 150 v H 52, § 1, off. 6-1-04; 151 v H 461, § 1, cff,
L£407; 151 v H 241, § 1, eff. 7-1-07; 152 v 5 17, § 1, off.
9-30-08,

- 'fhe provisions of § 3 of 152 v 5 17 read as follows:
.. SECTION 3. Section 2929.18 of the Revised Code is presented
in this act as a composite of the section as amended by both Sob.

_ H.B. 241 and Am. Sub. H.B. 461 of the 126th General Assembly.

«¢ « The General Assembly, applying the principle stated in
division (B) of section 1.52 of the Revised Code that amendments
are to be harmonized if reasonably capable of simultancous
operation, finds that the composite is the resulting version of the
section in effect prior to the effective date of the section as
presented in this act.

Sae provisions of § 4 of 151 v H 241 following RC § 2901.0L

The effective date is sct by section 4 of HB 490.

" The provisions of § 5 of HB 490 (148 v —) read as Jollows:

SECTION 5. Section 2928.18 of the Revised Code is presented
i this act as a composite of the section as amended by hoth Am.
Sub. $.B.123 and Sub. H.B. 170 of the 124th General Assembly.
‘The General Assembly, applying the principle stated in division {B}
of section 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of simultaneous operation, finds
that the specified composite is the resulting version of the specified
sections in effect prior to the effeclive date of the seclion as
presented in this act.

See provisions of § 5 of SH. 123 (148 v ) following RC
§ 2925.01.

The provisions of § 4 of HB 170 (148 v —} read as follows:
¢ SECTION 4. Section 2929.18 of the Revised Code is presented
in this act as a composite of the scetion as amended by Am. H.B,
528, Am. Sub. 5.8. 22, and Am. Sub. 5.B. 107 of the 123rd General
Assembly, The General Assembly, applying the principle stated in
division (B) of section 1.32 of the Revised Code that amendments
are to be harmonized if reascnably capable of simultaneons
operalion, Bnds that the composite is the resulting version of the
seclion in effect prior to the effective date of the section as
presented in this act.

Comment, Legislative Service Commission

. Section 2929.18 of the Revised Code is amended by Sub. 11.8.
241 and Am. Sub. H.B. 48] of the 126th General Asscmbly,
Comparison of these amendments in pursuance of section 1.52 of
the Revised Code discloses that they are not irreconcilable so that
they are required hy that section to be harmonized to give effect to
each amendment,

[§ 2929.18.1] § 2929.181 Repealed,
146 v § 269, § 2 and by 148 v S 107, § 2 [146v S 2]. Eff
7-1-98,

This section concerned determination of offender's ability to
pay; withholding or deduction orders. See now RC § 2929.18(E).
The provisions of § 3 of SB 107 (148 v —) read as follows:

SECTION 3. The General Assembly hereby declures that the
repeal of section 2029.181 of the Revised Code in Section 2 of this
actiy intendad to be a ratification of the repeal of section 2929.181
of the Revised Code by Am. Sub. 5.1. 269 of the 1215t General
Assembly, which was effective on July 1, 1996, and that section
2929.18] of the Revised Code, as enacted by Am. Sub. S.B. 2 of
the 121st General Assembly, is not enrrently in effect.

“Section 2929.181 of Lhe Revised Cotle was enacted by Am. Sub.
$.B. 2 of the 121st General Assembly, which was offcetive an July
1, 1096, was amended by Sub. H.B. 480 of the 121st General
Assembly, which was enacted on May 23, 195G, and eflective on

October 16, 1996, and was repealed by Am. Sub. 5.B. 269 of the
121st General Assembly, which was enacted on May 30, 1996, and
effective on July 1, 1996. The different enactment dates and
effeedve dates of Sub. H.B. 480 and Am. Sub. S.B. 268 of the 121st
General Assemnbly have caused some confusion as to whether
section 2629 151 of the Revised Code continued in effect after the
effective date of Sub. H.B. 480 of the 121st General Assembly,
despite the repeal of the section by Am. Sub. §.B. 269.

It was the intent of the 1215t General Assembly to repeal sectinn
2025.181 ol the Revised Code effective on July 1, 1896, by Am.
Sub. S8 26% of the 121st General Assembly. This repeal is
supported by section 1.52 of the Revised Code, which provides
that, if statutes enacted hy the same session of the General
Assembly are irreconeilable, the statute latesl in date of enactment
provails Am. Sub 8B 269 of the 121st General Assembly was
enacted on May 30, 1996, seven days alter the enactinent of Sub.
H.E. 480 of the 121st General Assembly. Therefore, the repeal of
section 2929.18] of the Revised Code contained in Am. Suh. §.B.
269 of the 122nd General Assembly controlled over the amend-
ment of that scetion by Sub. H.B. 480 of the 1215t General
Assembly, and the section was repealed effective July 1, 1996.

§ 2929.19 Sentencing hearing.

(A) The coust shall hold a sentencing hearing before
imposing a sentence under this chapter upon an offender
who was convicted of or pleaded guilly to a [elony and
before resentencing an offender who was convicted of or
pleaded guilty to a felony and whose case was remanded
pursuant to section 2853.07 or 2553.08 of the Revised
Code. At the hearing, the offender, the prosecuting
attorney, the victim or the vietim's representative in
accordance with secton 2830.14 of the Revised Code, and,
with the approval of the court, any other person may
Present information relevant to the imposition of sentence
in the cuse. The court shall inform the offender of the
verdict of the jury or finding of the court and ask the
affender whether the offender has anything to say as to
why sentence should nol be imposed upon the offeader.

(B)(1) At the sentencing hearing, the cowrt, hefore
imposing sentence, shall consider the recard, any infor-
mation presented at the hearing by any person pursuant to
division (A) of this section, and, il ane was prepared, the
presentence investigation report made pursuant to section
2951.03 of the Revised Code or Criminal Rule 32.9, and
any victm iimpact statement made pursuant to sechon
2947 051 [2947.05.1] of the Revised Code.

(2) The court shall itnpose a sentence and shall make a
finding that gives its reasons for selecting the sentence
impased in any of the follewing circumstances:

(a) Unless the offense is a vialent sex olfense or
designated homicide, assault, or lidnapping offense for
which the court is required to impose senlence pursuant
to division (G) of section 2929.14 of the Revised Code, if
it imposes a prison term [or a felony of the fourth or fifth
degree or for a felony drug offense that is a viclation of a
provisian of Chapter 2825. of the Revised Code and that js
specified as being subject to division (B) of section 2029.13
of the Revised Code for purpeses of sentencing, its
reasons for impoesing the prison term, hased upon the
overriding purposes and principles of felony sentencing
sct forth in section 2029.11 of the Revised Code, and any
factors listed in divisions (B){(1)a) to (i) of scetion 2929.13
of the Revised Cade that it found to apply Telative to the
offender.

(b) Ifit does nat impose a prison term for a felony of
the first or second degree or for a felony dnug offense that
is a violation of a pravision of Chapter 2925, of the Revised
Code and for which a presumption in faver of a prison

o3
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term s specified as being applicable, its reasons for not
imposing the prison term and for overriding the presump-
tion, based upon the vverriding purpeses and principles of
felony sentencing sel forth in section 292911 of the
Revised Code, and the basis of the findings it made under
divisions (D){1} and {2} of section 292913 of the Revised
Code.

(c) If it imposes consecutive sentences under section
202914 of the Revised Code, its reasons for imposing the
consceutive sentences,

(d) If the sentence is for one offense and it imposes a
prison term for the offense that is the maximum prison
term allowed for that offense by division {A} of section
2029.14 of the RKevised Code or section 2920142
[2929.14.2] of the Revised Gode, its reasons for imposing
the maximun prison term,

{e) If the sentence is for bwo or more offenses arising
out of a single incident and it imposes a prison term for
those offenses that is the maximum prison term allowed
for the offense of the highest degree by division (A) of
secton 2929.14 of the Revised Code or section 2928.142
12929.14.2| of the Reviscd Code, its reasons for imposing
the maximurm prison term.

{3) Subjoct to division (B)(4) of this section, if the
sentencing court determines at the sentencing hearing
that a prison term is necessary or required, the court shall
do all of the following:

{2) lpose a stated prison term;

{b) Notify the offender that, as part of the sentence, the
parole board may extend the stated prison term for certain
violations of prison rules for up to one-half of the stated
pﬁson tern;

{c} Notify the offender that the offender will be super-
vised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being seniencerd
for a felony of the first degree or second degree, for a
Felony sex offense, or for a {elony of the third degree that
is not a felony sex offense and in the commission of which
the offender caused or threatened to vause physical harm
to a person. If a court imposes a sentence including a
prisan term of a type described in division {(B}(3)(c) of this
section on or after July 11, 2006, the failure of a court to
notify the oflender pursvant to division (B}(3)(c) of this
section that the offender will be supervised under section
2067.28 of the Revised Code after the offonder leaves
prison or to include in the judgment of conviction entered
on the journal a statement to that effect does not negate,
limit, ar otherwise affect the mandatory perind of super-
visian that is required for the offender under division (B)
of section 2967.28 of the Revised Code. Section 2929.191
12999.19.1] of the Revised Code applies if, pricr to July 11,
2008, a court imposed a sentence including a prison term
of a type descrihed in division {B)(3)(c) of this scetion and
failed {o notify the affender pursnant to division {B)(3){c}
of this section regarding post-release control or to include
in the judgment of conviction entered on the journal or in
the sentence a statement regarding post-release contral.

{d) NouUly the offender that lbe offender may be
supervised under section 2967.28 of the Revised Cude
alter the offender lcaves prison if the offender is being
sentenced for a felony of the third, fourth, or fifih degree

that is not subject to division (B}(3)c) of this section.
Section 2029191 [2929.19.1) of the Revised Code applics
il, prior to July 11, 2006, a court imposed a sentence
including 4 prison term of a type described in division
{B)3)d) of tlis section and failed to notify the offender
pursuant to division (B)3){d} of this secton regarding

post-release contral or to include in the jndgment of
conviction cntered on the journal or in the sentence 4
statement regarding post-release contral,

{e) Notify the oftender that, if a period of supervision i
imposed following the offender’s release from prison, as
described in division (B)(3)e) or (d) of this section, and if
the offender violates that supervision ar a condition of
post-release control tmposed under division (B} of section
2967.131 [2967.13.1] of the Revised Code, the parole
board may impase a prison term, as part of the sentence,
of up to vne-half of the stated prison term originally
imposed upon the offender. I'a court imposes a sentence
inciuding a prison term on or after Tuly 11, 2006, e
failure of a court to notify the offender pursuant ta division
{B)3)(e) of this section that the parole board may imposc
a prison term as described in division (B)}3)e) of this
section for a violation of that supervision or a condition of
post-release control imposed under division (B} of section
2067.131, [2067.13.1] of the Revised Code or to include in
the judgment of conviction entered on the journal o
statement to thal effect dues not negate, limit, or other-
wise affect the autharity of the parole board to so impose
a prison term for a violation of that nature if, pursuant to
division {D)(1) of section 2967.28 of the Revised Code, Lthe
parale board naotifics the offender prior to the offender’s
release of the hoard's authority to so hmpose a prison term.
Section 2929.161 [2828.19.17 of the Revised Code applies
if, prior to July 11, 2006, a court imposed a sentence
including a prison term and failed to notify the offender
pursuant to division (B)(3)(e} of this section regarding the
possibility of the parole buard imposing a prison term for
2 violation of supervision or a condilion of post-release
cemtrol.

(t) Bequire that the offender not ingest or be injected
with 2 drag of abuse and submit tn random drug testing as
provided in section 341.26, 75333, or 5120.63 of the
Revised Code, whichever is app]icablc to the offender whe
is serving a prison term, and require that the results of the
drug test administercd under any of those sectiuns indi-
cate that the offender did not ingest or was not injected
with a drug of abuse.

(4)(a) The court shall include in the offender’s sentence
a statement that the offender is a tier 111 sex offender/
child-vietim offender, and the court shall comply with the
requirements of section 2950.03 of the Revised Code il
any of the follawing apply:

{i} The offendcr is being scntenced for a violent sex
offense or designated homicide, assaslt, or kidnapping
offense that the offender commitled on or after january 1,
1597, and the offender is adjudicated a sexuvally violent
predator in relation to that offense.

(i) The offender is being sentenced for a sexually
oriented offense that the offender committed on or alter
Janmary 1, 1997, and the offender is a tier 1T sex
oftender/child-victim offender relative o that offense.

(iii} The offender is being sentenced en ar after July 31,
2003, for a child-victim oriented offense, and the olfender
is a ter 111 sex offender/child-victim offender relative o
that offense.

(iv} The offender is being sentenced under section
2971.03 of the Revised Code for a violation of division
(A3 1)) of section 2907.02 of the Revised Code cominit-
ted on or after January 2, 2007,

(v) The offender is sentenced to a tern of life without
parcle under division (B) of section 2907.02 of the Rewvised

Code.
o/

301

P —

(v) T
commitl
of the t
2041.14
Revised

{vii} "
(B)(3Ma
Code fn
ted an ¢

{b) A
(B)(4}(a
circuums
of the T
the offe

5) 1l
ing hew
imposce
COmm:
conmu
offende
if the o
offende
court 0
impose
impose
lern O
term th
as selec
the offi
Code.

6y ¥
2929.18
2029.3%
oftende
the sam

(731
sanctior
2929 1¢
detentic
Revisec
Ly a pe
341.19,
2047, 1L
Reviser

(al T
of the »

(i) If
pursuar
paymer
TEUire

(i} 1
divisicn
by the
Cade,
judgme

(h 1
of judg
Hiis sec

()N
degre
202910
nandat
that s
with (I
Code,
specilic
2024 14




300

» include in the judgment of
 jowrnal or in the sentence a
elease control.
that, if a period of supervision is
ender’s relcase from prison, as
¥e) or (&) of this section, and if
supervision or a condition of
ed under division {B) of section
the Reviscd Code, the parole
n term, as part of the sentence,
- stated prisun teim originally
r If a eourt nnposes & sentence
on or after July 11, 2006, the
he offender pursnant to division
at the pa.role hoard may impose
2d in division {B}3)e) of this
1at supervision or a gondition of
ed under division {B) of section
e Revised Cade or to include in
ion entered on the jowmal a
oes not negate, limit, or other-
f the parole board to so impose
on of that nature il, pursuant to
'967.98 of the Revised Codc, the
offender prior Lo the offender’s
ority tn so impose & prison term.
1.1] of the Revised Code applics
3, a court impnsed a sentence
ad failed to notify the offender

Ye) of this section regarding the

oard imposing a prisen term for
or a condition of pust-release

fender not ingest or be injected .

whmit to random drug testing as -
96, 753.33, or 5120.63 of the
is applicable to the affender who
nd require that the results of the
oder any of those sections indi-

1 not ingest or was not injected

selude in the offender’s sentence
.nder is a tier 11 sex offender/
[ the court shall comply with the
2050.03 of the Revised Code if

i

committed on or after January 1,

s adjudicated a sexnally violent

at offense.
seing sentenced for a sexually

offender commicted an or after
he offender is a tier IIT sex

nder relative to that offense.

ing sentenced on or after July 31,

dented offense, and the offender
‘child-victim offender relative to

being sentenced under se(?r?ol
Code for a violation of divisio
02 of the Revised Code com
L2007,

stenced to a term of life without

of section 2907.02 of the Kevised

ing sentenced for a violent sex -
smicide, assault, or kidnapping

301 PENALTIES AND SENTENCING

§ 2029.19

_{vi) The offender is being sentenced for atlempted rape
committed on or after Jaruary 2, 2007, and a specification
of the type described in section 2541.1418 [2541.14.18],
9941,1418 [2941.14.19), or 2041.1420 [2541.14.20] of the
Revised Code.

{vii) The offender is being sentenced under division
(B)3)a) {b), (c), or (d) of section 2571.03 of the Revised
Code for an cffense described in these divisions commit-
ted on or after the effective date of this amendment.

_ (b).Additionally, if any criterion set forth in divisions
(B){4){a)i) to (vii) of this section is satisfied, in the
circumstances deseribed in division (G) of section 2529.14
of the Revised Code, the court shall impose sentence on
the offender as described in that division.

_{5) If the sentencing ¢ourt determines at the sentenc-
ing hearing that a community control sanction should be
nnposed and the cowt is not prohikited from imposing a
comaunity control sanction, the court shall impose a
community contrel sanction. The court shall notify the
offender that, if the conditions of the sanction are violated,
if the offender commits a violation of any law, or il the
offender leaves this state without the permission of the
court or the offender’s probation officer, the court may
impose a longer time under the samc sancton, may
impose & more restriclive gancton, or may impose a prisrm
term on the offender and shall indicate the specific prison
ferm that may be imposed as a sanction {or the violation,
as sclected by the conrt from the range of prison terms for
the offense pursuant to section 2929.14 of the Revised
Code.

{8) Before impesing a financial sanction under section
29929.18 of the Revised Code ar a fine under section
2929.32 of the Revised Code, the court shall consider the
offender’s present and future ability to pay the amount of
the sanction or fine,

- {7} If the sentencing court senlences the affender to a
sanction of conflinement pursuant to section 2929.14 or
2829 16 of the Revised Code that is to be served in a local
detention facility, as defined in scction 2929.36 of the
Revised Code, and if the local detention [acility is covered
by a pelicy adopted pursuant to scetion 307.93, 34114,
341.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56, ur
2947.19 of the Revised Code and scction 2929.37 of the
Bevised Code, both of the following apply:

(a) The court shall specify both of the following as part

of the sentence:
. () I the offender is presented with an jtemized hill
pursuant to section 2929.37 of the Revised Code for
payment of the costs of confinement, the offender is
required to pay the bill in accordance with thal section.

(ii) If the offender daes not dispute the bill described in
division (B){7){a)i) of this section and does nol Pay the bill
by the times specified in section 2829.37 of the Revised
Code, the clerk of the court may issue a cedificate of
judgment against the offender as described in that section.

{b) The sentence automatically includes any certificate
of judginent issued as deseribed in division (BT ad() of
this section.
= {C)1) If the offender is being sentenced for a fourth
degree felony OV1 offense under division (G)1} of section
_2929.13 of the Revised Code, the court shall impose the
mandatory term of local incarceration in accordance with

that divisicn, shall impose a mandatory [ine in accordance

with division (B)(3) of section 2928.18 of the Revised

—Cude,‘and, in addition, may impose additional sanctons as

Specified . in sections -2929.15, 2928.16, 292917, and

2929-15 of the Revised Code. The court shall not impose

a prison term on the offender except that the court may
impose & prison term upon the offender as provided in
division (A}1) of section 2929.13 of the Revised Code.

(2) If the offender is being sentenced for a third or
fourth degree felony OVI offense under division (G)2) of
section 2929.13 of the Nevised Cade, the court -shall
impose the mandatery prison term in accordance with that
division, shall impose a mandatory fine in accordance with
division (B)(3} of scchion 2929.18 of the Revised Code,
and, in addition, may impose an additional prison term as
specified in section 2929.14 of the Revised Code. In
addition to the mandatery prison term or mandatory
prison term and additional prison term the comt imposes,
the eourt also may impose a community control sancHon
on the offender, but the offender shall serve all of the
prison terms so impesed prior to serving the community
control sanction.

(D) The sentencing courl, pursvant to division (K) of
scedon 2929.14 of the Revised Code, may recommend
placement of the offender in a program of shock incarcer-
ation under scction 5120.031 [5120.03.1} of the Revised
Code or an intensive program’ prison under section
520,032 [5120.03.2) of the Reviscd Code, disapprove
placement of the offender in a program or prisan of that
nature, or make na recommendaticn. If the court recom-
mends cr disapproves placement, it shall make a finding
that gives its reasons for its recommendation or disap-
proval.

HISTORY: 146 v S 2 {Eil T-1-96); 146 v & 269 (Ef 7-1-96);
146 v S 166 (Eff 10-17-96); 146 v Y1 150 (Eff 1-1-97); 148 v §
107 {EIf 3-23-2000); 148 v § 22 (Eff 5-17-2000); 148 v H 349
{EIT 9-22-2000); 149 v H 485 (Fff 6-13-2002); 149 v H 327
(EIl 7-8-2002); 149 v H 170. Eff 9-6-2002; 140 v H 490, § 1,
eff. 1-1-04; 149 v § 123, § 1, off. 1-1-04; 150 v 8 5, § 1, EfF
7-31-03; 150 v 55, § 3, eff. 1-1-04; 150 v H 163, § 1, eff.
09-23-04; 150 v H 473, § 1, eff. 4-29-05; 151 v H 137, § 1, eff.
7-11-06; 151 v § 260, § 1, effl 1-2-07; 151 v H 461, § 1, cff.
4-4-07; 152 v § 10, § I, eff. 1-1-08.

The ellective dute is set by § 3 of 152 v § 10.

The provisions of § 6 of 152 v 5 10 read as follows:

SECTION 6. ° ° ° Section 2029.19 of the Revised Cude is
presented in this act as 0 composite of the section as amended by
hoth Am. Sub. H.B. 461 and Am. Sub. §.B. 260 of the 12&th
General Asseinbly. The General Assembly, applying the principle
stated in division {B) of section 152 of the Revised Code that
amendments are to be banmonized if reasonably capable of
simultancous operation, finds that the composites are the resulting
versions of the sectivns in effect prior to the effective date of the
seclions as presented in this act.

See provisiuns of § 5 of 151 v H 137 {oilowing RC § 292$.191.

The elfective date is set by § 7 of 151 v H 137.

The effective date is sct by section 4 of H.B. 490.

‘The provisions of § 5 of HBE 450 (149 v - ) read as follows:

SECTION 5. Section 2929.19 of the Revised Code is presented
in this act as a compasite ol the section as amended by Sub. HLB.
170, Sub. H.B. 485, and Am. Sub. S.B. 123, all of the 124th
General Asseinbly, The General Assembly, applying the principle
stated in division (B) of section 1.52 of the Revised Code that
amendinents are to be harmonized if reasonably capable of
simultaneous operation, finds that the specified composite is the
resulling version of the specified sectiens in effect prior to the
effective date of the section as presented in this act.

The provisions of § 7 ol 8.3, 5 (150 v —) read as follows:

SECTION 7. {4) Section 2929.19 of the Revised Code, efllective
until January 1, 2004, is presented in Section 1 ol Lhis act as a
comipasite of the section as amended by both Sub. H.B. 170 and
Sub HB. 485 of the i2uh Ceneral Assembly. The General
Asscimbly, appl)*ing the: principle stated in division (B) of section
1.52 ol the Revised Code that amendments are to be harimonizerd
it reasonably capable of simultancous operalion, finds that the
composites are the rc.\'ulhng versions of the seclions in effect prior
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- App. 34—, — N.F. 3d —, 2007 Ohio App. LEXIS 3084, 2007

' ~~oI|J1m 3374, (June 29, 2007).

" Pursuant to RC §§ 292918 and 2929.1 9(B)B). a trial court
roperly considered defendant’s ability to pay the restitution
that it ordered, although it did not explicitly state that it liad
considered defendants present and futnre ability to pay. As
the money stolen in defendant’s bank rebbery had already
leen fully recovered by police and the restitution order was
for that exact amount, the trial court clearly considered that
defendunt had the ability to pay that sum. State v. Smith, —
Oliio App. 3d —, — N.E. 2d —, 2007 Ohio App. LEXIS 2685,
2007 Ohio 3129, (June 25, 2007).

As a trial court indicated that it intended to consider
gefendant’s pre-sentence investigation and the victim impact
statements prier to imposing restitution, the requirements of
R § 2929.19(B)(6} for determining defendant’s ability to pay
were met. State v. Smith, — Ohio App. 3d —, — N.E. 2d —,
9007 Ohio App. LEXIS 1699, 2007 Ohio 1884, (Apr. 17,
2007).

Trial court erred by ordering delendant to pay $17,029 in
restitution because, at the sentencing hearing, it made ne
inquiry into his prescant or future ability to pay restilution, as
required by RC § 2029.19(8)6). That issue never came up.
The restitution order was based on the damage amounts
reported by the victims. State v. Frock, — Ohio App. 3d —, —
N.E. 2d —, 2007 Ohic App. LEXIS 952, 2007 Ohio 1026,
(Mar. 9, 2007).

Where a Lrial court failed to consider defendant’s present or
future ability to pay financiai sanetions, including restitition,
fines, and costs pursuant te Ohic Rev. Code  Ann.
§4 2929.18(AN4) and 2929.1%(B)(6). the sanclions required
veversal and a remand for resentencing. State v. Hamblin, -
Ohio App. 3d —, — N.E. 2d —, 2008 Ohjo App. LEXIS 3092,
2006 Ohio 3202, {June 16, 2006). ’

Sentence affirmed

As the reeord Trom the sentencing hearing provided sutfi-
cient reasons tn support the trial court’s denial of defendant’s
eligibility for an intensive prison program pursnant to Ohiv
Bav. Code Ann. § 5120032, the record “as a whole” was
sufficient tu meet the requircments of Ohio Bev. Code Ann.
§ 2929.15(1). The tial court noted that defendant has
previously served a prison Lerm, that he had a history of
criminal convictions, end that the shortest prison term would
demcan the seriousness of defendants conduct. State v
Jackson, — Ohio App. id -, — N.E. 2<] —, 2006 Ohio App.
LEXIS 3932, 2006 Chio 3994, (Aug. 2, 2006).

Six-month jail sentence on one offense was consecutive to a
one-year prison term imposed on a second offense, but the jail
sentence was not a “prison term.” Rather, it was an element of
acommunity control sanction, and since no consecutive prison
terms  were  Znposed,  Ohio Rew Code  Ann.
§ 2099 19¢B)(2){c} did not apply. Stale v. Burns, — Oliic App.
3d -, — N.E. 2d —, 2006 Ohio App. LEXIS 2405, 2006 OQhio
2666, (May 26, 2006).

Sentencing

When defendant pled guilly to rape.it was not error for a
trial court to consider defendant’s pre-sentence investigation
repart  prior  to  impesing  sentence  because  RC
§ 2929.19(A)N1) required the tnal court to consider such .a
report at sentencing, Stale v. Bartholomew, — Ohio App. 3d
—, — N.E. 2d- 2007 Ohio App. LEXIS 2884, 2007 Obio
3130, (June 25, 2007).

‘Ivial court erred in imposing a tenn of imprisonment for
the alleged community control violation because defendant
was nat advised at his original sentencing that he wenld be
subject Lo prison time il he violaled the community control
sanclions, as  required by Ohio  Rew Code  Ann.

§ 2920.1%(BX3) and Ohin Rev. Code Ann. § 2929.15 The
trial court’s journal entry originally sentencing defendant to
community control sanctions was cntirely devoid of any
suspended sentence or any notification to defendant as to the
specific_prison term he faced if he viclated the community
control sanctions. State v. Hayes, — Ohio App. 3d —, — N.E.
2d —, 2006 Qhio App. LEXIS 5849, 2006 Ohin 5924, (Nav. 8,
2006}.

Victim statcments

“Trial court's consideration of the victim impact statement
pursuant to Ohio Rev. Code Ann. § 2947.051 in defendant’s
criminal matter was used to help it determine the appropriate
sentence to impose pursuant to Ohin Rev. Code Ann.
§% 2929.19(BX1) and 2G20.14{A}, and it was accordingly not
an abuse of diseretion. There was no constitutional violation in
the trial court’s use of the statement, as the Foster cowrt had
expressly allowed consideration of the statement without it
being a violation of a jury tial right under Ohio Canst. art. 1,
§ 10, and it was not contrary to law. Stale v. Williams, — Ohio
App. 3d —, — N.E. 2d —, 2006 Ohio App. LEXIS 4683, 2006
Ohie 4768, (Sept. 14, 2006).

Because the trial court relied on Qhio Rev. Code Ann.
§ 9929.14{C) when il imposed the maxinum sentences, and
that provision had been found to be unconstitutional and was
severed, the scntences were vacated and defendant had to be
resentenced. The trial court did not err, however, in relying on
the victim impact statements since it was a requirement under
Ohio Rev. Code Ann. § 2999.19(B)X1). State v. Slagle, — Ohic
App. 3d —, — N.E. 2d —, 2006 Ohio App. LEXIS 4070, 2006
Ohio 4101, (Aug. 10, 20086).

[§ 2929.19.1] § 2929.191 cor

recton to judgment of convietion concerning
post-release contral,

(A)(1) 1, prior to the effective date of this section, a
court imposed a sentence including a prison term ofa
type described in division (B){3)c) of section 2929.19
of the Revised Code and failed to notify the offender
pursuant to that division that the offender will be
supervised under section 2967.28 of the Revised Code
after the offender leaves prison or to include a stale-
ment to that effect in the judgment of cenviction
cntéred on the journal or in the sentence pursuant to
division {F){1) of section 8929.14 of the Revised Code,
al any time before the offender is released from
imprisoument under that term and at a hearing con-
ducted in accordance with division {C} of this section,
the court may prepare and issuc a correction to the
judgment of conviction that includes in the judgment
of conviclion the statement that the offender will be
supervised under section 206728 of the Revised Code
after the offender leaves prison.

If, prior to the effective date of this section, a court
imposed a sentence including a prison term of a type
described in division (BX3)(d)-of section 2529.19 of the
Eevised Code and failed to notify the offender pursi-
ant to that division that the offender muy be supervised
under section 2067.98 of the Revised Code after the
offender leaves prison or to include a stalement to that
elfect in the judgment of conviction entered on the
journal or in the sentence pursuant to division (I)(2) of
section 2029.14 of the Revised Code, at any time
hefore the offender is released from imprisonmenl

ol
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under that term and at a hearing conducted in accor-
dance with division {C) of this section, the court may
preparc and issue a correction to the judgment of
comviction that includes in the judgment of conviction
the statement that the offender may be supervised
under scction 2967.28 of the Revised Code after the
offender leaves prison.

{2) If a court prepares and issues a correction to 2
judgment of conviction as described in division (A)(1)
of this section before the offender is released from
imprisonment under the prison term the cour im-
posed prior to the elfective date of this section, the
court shall place upon the journal of the court an entry
nunc pro tune to record the correction to the judgment
of conviction and shall provide a copy of the entry to
the offender or, if the offender is not physically present
at the hearing, shall send a copy of the entry to the
department of rehabilitation and correction for deliv-
cry to the offender. If the court sends a copy of the
entry to the department, the department promptly
shall deliver a copy of the entry to the ollender. The
court’s placement upon the journal of the entry nunc
pro tunc before the offender is released from impris-
onment under the term shall be considered, and shall
have the same eflect, as if the court at the time of
original sentencing had included the statement in the
sentence and the judgment of conviction entered on
the journal and had notified the offender that the
offender will be so supervised regarding & sentence
including a prison term of a type deseribed in division
(B)(3)(c) of section 2920.19 of the Revised Code or that
the offender may be se supervised regarding a sentence
including a prison term of a type described in division
{B)(3){d) of that section.

{B)1) If, prior to the effective date of this section, a
court imposed a sentence including a prison term and
fuiled to netify the offender pursuant to division
(B)(3)e) of scction 2929.19 of the Revised Code
regarding the possibility of the parole hoard imposing a
prison term for a violation of supervision or a condition
of post-release control or to include in the judgment of
conviction entered on the journal a statement to that
effect, at auny time before the offender is released from
imprisonment under that term and at a hearing con-
ducted in accordance with division (C) of this section,
the court may prepare and issuc a correction to the
judgment of conviction that includes in the judgment
of conviction the statement that il a period of supervi-
sion is imposed following the offender’s release trom
prison, as described in division {B}(3)c} or (d} of
section 2929.19 of the Revised Cade, and il the
offender violates that supervision or a condition of
pust-release control imposed under division (B) of
section 2967.131 [2967.13.1] of the Revised Code the
parole board may impose as part of the sentence a
prison term of up to one-hall’ of the stated prison term
originally imposed upor the offender.

{2) tthe courl prepares and issues a correction to a
judgment of conviction as described in division {B)(1)
of this section belore the offender is released from
imprisonment under the term, the court shail place
upon the journal of the court an entry nune pro tune to

record the correction to the judgment of convietion
and shall provide a copy of the entry to the oflender o,
if the oflender is not physically present at the hearing,
shall send & copy of the entry to the department of
rehabilitation and correction for delivery to the of-
fender. If the court sends a copy of the entry to the
department, the department promptly shall deliver a
copy of the entry to the offender. The court’s place-
ment upon the journal of the entry nunc pro tunc
hefore the offender is released from imprisonment
undet the term shall be considered, and shall have the
same effect, as if the court at the time of original
sentencing had included the statement in the judgment
of conviction entered on the journa! and had notified
the olfender pursuant to division (B)3)(e} of section
2929.19 of the Revised Code regarding the possibility
of the parole heard imposing & prison term for a
violation of supervision or a condition of post-release
contral.

{C} On and after the effective date of this section, a
court thal wishes to prepare and issue a correction to a
judgment of conviction of a type described in division
{A)1) or (BXL)} of this section shall not issue the
correction until after the court has conducted a heariag
in accordance with this division. Before a court holds a
hearing pursuant to this division, the court shall pro-
vide notice of the date, time, place, and purpose of the
hearing to the offender who is the subject of the
hearing, the prosecuting attorney of the counly, and the
departinent of rehabilitation and covrection. The of-
fender has the right to be physically present at the
hearing, except that, upon the court's own motion or
the motion of the offender or the prosecuting atterney,
the cowrt may permit the offender to appear at the
hearing by video conferencing equipment if available
and compatible. An appearance by video conferencing
equipment pursuant to this division has the same force
and effect as if the offender were physically present at
the hearing. At the hearing, the offender and the
prosecuting attorney may make a statement as to
whether the court should issue a correction to the
judgment of conviction.

HISTORY: 151 v H 137, § 1, eff. 7-11-06.

The provisions of § 5 of 151 v H 137 read as follows:

SECTION 5. {A) The General Assembly hercby declares
that its purpuose in amending sections 292914, 2999.18, and
2067.28 and enacting section 2929.191 of the Revised Code in
Sectians I and 2 of this act and in amending section 2929.14
of the Revised Code in Sections 3 and 4 of this act is to
reaffirm that, under the amended sections as they cxisted
prior to the effective date of this act: (1) by operation ol law
and wilhout need for any privr notification or warning, every
eonvicted offender sentenced to a prison term for a felony of
the first or second degree, for a felony sex offense, or for a
felony of the third degree that is not a felony sex offense and
in the comnmission of which Lhe offender cansed or threatened
to cause physical harm to a person always is subject Lo a poriod
of post-release control afler the offender’s release from
imprisonment pursuunt to and for the period of time de-
seribed in division (1) of section 2967.28 of the Revised Code;
{2) by aperation of luw, every convicted offender sentenced to
a prison term for a felony of the thind, fourth, or fifth degree

that is not subject to the provision deseribed in elause (1) of .

o
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this sentence is subject te a perivd of post-release control after
the offender’ release from inprisenment pursuznt to division
{C} of section 295728 of the Revived Code if the parole board
determines in accordance with specified eriteria that post-
release control is necessary; and (3} by operation of law and
without need for any prior nolification or warning, every
convicted offender sentenced to a prison term and subjected
lo supervision under a period of post-release contral after the
affender’s release (rom imprisgnment always is subject to
having the Parcle Board impose in accordance with section
2967.28 of the Revised Code a prison term of up Lo one-half
of the stated prrison term originally imposed upon the affender
if the offender violates that supervision or a condition of
post-release control imposed under division (B) of section
2967.131 of the Revised Code.

{B) The General Assembly hereby declares that it believes
that the amendments made to sections 2929.14, 2929.19, and
2967.28 and the enactment of scetion 2829.191 of the Revised
Code int Sections 1 and 2 of this act and the amendment made
to section 2929.14 of the Revised Code in Sections 3 and 4 of
this act are not substanlive in nature and merely clarify that
the amendled sections operate as described in division (A) of
this Section, that the convicted offenders described in clause
{1} under division (A} of this Section always are subject by
operation of law and without need for any prior notification or
warning to a period of post-release control after their release
from imprisonment as described in that division, that the
convicted offenders described in elause (2) under division {A)
of this Section are subject by cperation of law to post-release
control after their release from imprisonment if the Parale
Board makes certain determinalions, that the convicted of-
fenders described in clause (3) nnder division (A} of this
Section always are subject by operalion of law to having the
Parcle DBoard impose a prison term if they violate their
supervision or a condition of post-release controf as deseribed
in that division, and that the amendments made to sections
2999.14, 29249.19, and 2967.28 and the enactiment of section
2529181 of the Revised Code in Sections ! and 2 of this act
and the amendment made to section 2929.14 af the Revised
Code in Scetions 3 and 4 of this act thus are remedial in
nature. The General Assembly declares that it intends that the
clarifying, remedial amendments made te sections 2929.14,
2926.19, and 29067.28 and the enactment of seclion 2929.191
of the Revised Code in Sections 1 and 2 of this act and the
amendment made to section 2929.14 of the Revised Code in
Sections 3 aud 4 of this act apply to all convicted offenders
described in division (A} of this Section, regardless of whether
they were sentenced prior to, or are sentenced on or aftez, the
effective date of this act. )

The effective date is sel by § 7 of 151 v I 137,
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Constitutionality R

Where a trial court failed to properly votify a defendant at
the original sentencing hearing conceming pestrelcase can-
trol, it may vacate the sentence and then resentence the
defendant: State v. Ryan, 172 Olio App. 3d 251, 874 N.E.2d
853, 2007 Ohio 3092, (2007).

There was no ex post facto violation in comecting Lhe
sentence to include notification of post-rclease control he-
cause defendant was subject to & mandatory peried of post-
release control of five years, based ¢n his conviction for a
felony of the first degree, pursuant to R.C. § 2967.28(B)(1),
the trial court possessed no discretion to alter that peviod of
post-release control. Thus, the trial eourts correction of its
judgment entry merely subjected defendant to the same
penalty to which he was already subject under the statute.
State v. Sharpless, — Ghio App. 3d —, -~ N.E. 2d —, 2007
(hio App. LEXIS 1721, 2007 Ohio 1922, (Apr. 20, 2007).

Allacution

Defendant’s notification of post-release control in resen-
tencing did nat equate to an increase in his overall sentence
because the purpose of the resentencing was to give defen-
dant notice of a condition that already existed at the fime of
his original sentence; defendant’s right to allocution was not
affected as the right to allocuticn unly applied during the time
of sentencing and the very purpose of allocution was to
mitigate the punishment. Although defendant was entitled,
pursuant to BC § 2929.191{C), to have a right 1o speak at the
hearing, defendant’s right to speak did not affect the length of
the post-release control that had to be applied and thus, the
triul court’s failure to allow defendant to speak was harmless
error st best. State v. Barnes, — Ohio App. 3d — — N.E. 2d
-, 2007 Chio App. LEXIS 3088, 2007 Ohio 3362, (Junc 29,
2007},

Applicability

As defendant was properly notilied at both the senlencing
hearing, which was conducted upon remand for resentencing
pursuant to Foster, and in the trial courts sentencing entry
that she was subject to post-releasc control pursuant to RC
§ 2967.28(B)(1) based upon her cenviction of a {irst-degree

felony, the amendments of Am. Sub. H.B. 137, Cen. Assem.

(Ohio 2006), inchiding RC § 2926191, were not applicable to
defendant’s sentencing; accordingly, she lacked standing to
assert & constitutional challenpe to that statutory scheme on
appeal. State v. Calhoun, — Ohio App. 3 —, — N.IZ. 24 —,
2007 Ohio App. LEXIS 3307, 2007 Qhio 3612, (July 16, 20077,

Application

-When defendant was resentenced pursuant to Foster, RC
§ 2929.191 did not apply because (1} the prier sentence had
to be treated as if it did not exist, making the subsequent
sentence the Unly viable sentence, and (2) the subseguent
sentence was imposed after the cffective date of -§ 2929.191,
s the trial conrt, upon resentencing, had to camply with the
terms of RC § 2926.19, requiring notice of post-release
control, rather than simply a judgmenl entry noting defen-
dant’s post-release contral term. State v. Smith, -- Ohin App.
3d —, — N.L. 2d —, 2007 Ghio App. LEXIS 2641, 2007 Ohic
28411, (]une 11, 2007).

Authority of court

An inmate’s prohibition petition against a jndge who pre-
sided over the inmale’s underying criminal mnatter lailed to
state a viable claim where the judge acted within the scope of
his jurisdiction pursuant fo  Chio Rev. Code  Ann.
§ 2929.191(A){1) when he held a new hearing to determine
whether to npbse a possible term of pest-release vontrol

fre
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%6 130 v § 1 (OFF 10-19-81); 139 v 11 694 (134T 11-15-81);
$'199 (EFE 7-1-8%); 140 v § 210 (B 7-1.83); 142 v § 94
7-20-88); 145 v H 152 {E 7-1-93); 145 v H 571 (Eff
£4); 145 v 5 186 (18MF 10-12-94); 146 v S 2 (Gff 7-1-96);
46 v H 180 (Eff 1-1.97); 147 v § 111 (Eff 3-17-98); 148 v §
07 (EIT 3-23-20007; 149 + H 510, EIT 3-31-2003; 149 v 11 4320,
ff.1-1.04; 151 v H 15, § 1, e[, 11-23-05,
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HEECTIOM 3. Section 2967.26 of the Revised Cade is presented
it fhis act rs 0 compasite of the section as amended by both A,
ub. H.15. 490 and Sub. H.B. 510 of the 124th General Assembly.
The General Assembly, applying the principle stated in division {B)
[ section 152 of the Revised Gode that amendments are to be
enicnized if reasonably capable of simullanecus operation, finds
That the compasile is the resulting version of the section in effect
rior o the effective date of the section as presented in this act.

¢ The ellective date is sct hy soetion 4 of H.H. 480,

§ 2967.27 Escorted visits.

+ [A})) The departinent of rehabilitation and correction
3y grant escorted visits to prisoners confined in any state
forrectional facilily for the limited purpose of visiting a
-‘relat!vc in imminent danger of death or having a private
ewing of the body of a deceased relative,

%2} Prior 1o granting any prisoner an escorted visit for
“the limited purpase of visiting a relative in imminent
Eanger of death o having a private viewing of the hody of
8 decensed relative under this section, the departinent

[ this division. All passes issued under
: for a maximum of forty-eight ]ml;fs
sty [or the [oflowing purposes:
relative in jmpinent danger & deal
. privale viewing of the Tady of a decg

rith famiby;

wige aid in the rehabilitation of the

prisonel

t l)m'ole authon'ty may rcquire a l

red to transitional control to pay

shall notify its office of victims™ services so that the office
may provide assistance (o any victim or victims of the
offense committed by the prisoner and to members of the
family of the victim,

(B) The department of rehabilitaion and correction
shall adopt rules for the granting of escorted visits under
this section and for supervising prisoners an an escorted
visit.

{C) No prisoner shall be granted an escorted visit under
this section if the prisener is likely to pose a threat to the
public safety or has a record of more than twa felony
commitments (including the present charge), not more
than one of which may be for & crime of ap assaultive
nature.

{DD} The procedure for granting an escorted visit under
this section is separate [rom, and independent of, the
transitional control program deseribed in section 2967.26
of the Revised Code.

HISTORY: 135 v 1 217 (Eff 9-26-74); 139 v § 1 (EIf
10-19-81); 145 v H 571 (BF 10-6.94); 145 v § 186 (Eff
10-18-94); 146 v S 2 (Eff 7-1-96); 146 v § 269 (Eff 7-1-86); 146
v H 180 (EIT 1-1-97); 147 v 5 111 (Ef 3-17-98); 149 v H 510.
EIY 3-31-2003,

§ 2967.28 Period of post-release control for
certain offenders; sanctons; proceedings upon vio-
lation.

(A) As used in this section:

(1) “Monitored hime” means the monitored time sanc-
tion specified in scction 2929.17 of the Revised Cade.

(2) “Deadly weapon” and “dangerous ordnance” have
the same meanings as in section 2923.11 of the Revised
Code.

{3} “Felony sex offense” means a violation of a section
contained in Chapter 2007, of the Revised Code that is a
felony.

{B) Fach sentence to a prison term for a felony of the
first depree, for a feluny of the second degree, for a felony
sex olfense, or for a felony of the third degree that is not
a felony sex offense and in the commission of which the
offender caused or threatened to cause physical harm to a
person shall include a requirement that Uhe offender be
subject to a pertod of post-release control imposed by the
parole board afler the offender’s release [rom imprison-
ment. [f a court imposes a sentence including a prison
tenn of a type deseribed in this division on or after the
effective date of this amendment, the failure of a sentenc-
ing courl lo natify the olfender pursuant to division
(BX3)c) of section 2929.19 of the Revised Code of this
requirement or to include in the judgment of convietion
entered on the journal a statement that the efferder’s
sentence includes this yequirement does nat negate, limit,
or otherwise affeet the mandatory period of supervision
that is required for the offender under this division.
Section £829.191 {2529.19.1] of the Revised Code applics
if, prior to the effective date of this amendment, a court
imposed a sentence inchiling a prison term of a type
described in this division and failed to notify the offender
pursuant to division (Bj{3)}c) of section 2029.1% of the
Revised Cede regarding post-release control or to include
in the judgment of conviclion entered on Lhe journal or in
the sentence pursuant to division {F)(1) of scction 2629.14
of the Revised Coade a stalemenl regarding post-release
comtrol. Unless reduced by the parole hoard pursuant to
division (D) of this section when authorized under that
divisian, a period of post-relense control required by this

A
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division for an offcnder shall be of ane of the following
periods:

{1) For a felony of the first degree or for a fclony sex
offense, five years;

(2} For a felony of the second degree that is not felony
sex oflense, three years;

{3) For a felony of the third degree that is not a felony

sex offense and in the cormmission of which the olfender
caused or threatened physical harm to a person, three
years.
{C) Any sentence to a prison term for a felony of the
third, fourth, or fifth degree that is not subject to division
(BY1) or {3} of this section shall include a requirement
that the offender be subject to a period of post-release
control af up to three years after the offender’s release
from imprisonment, if' the parole hoard, in accordance
with division {12} of this section, determines that a period
of post-release vontrol is necessary {or that offender.
Section 2929.191 {2929.19.1] of the Revised Code applics
if, prior to the effective date of this amendment, a court
imposed a sentence incliding a prison term of a type
deserbed in this division and failed to notify the offender
pursuant to division (B}3)(d) of section 2929.19 of the
Revised Code regarding post-release contrel ar to include
in the judgment of conviction culered on the journal oy in
the sentence pursyant o division {FX2) of scction 2929 14
of the Revised Code 2 statement regarding post-release
conlrol.

{DY]) Before the prisuner is released from imprison-
ment, the parvle board shall impose upon a prisoner
described in division (B) of this section, may impose upon
a prisoner described in division (C) of this section, and
shall impose upon a prisoner described in  division
(BX2)(b) of section 5120.031 [3120.03.1] or in division
{(BX1} of section 5120032 |5120.03.2) of the Revised
Code, one or more post-release control sanctions to apply
during the prisoner’s period ol post-relcase control
Whenever the board imposes one or more post-release
control sanctions upon a prisoner, the board, in addition to
imposing the sanctions, also shall include as a condition of
the post-release control that the individual or felon not
leave the state without permission of the court or the
individual's or felon’s parole or probation officer and that
the individual or felon abide by the law. The board may
impose any other conditions of release under a post-
release comtrol sanction thal the board vonsiders appro-
priste, and the conditions of release wnay include any
carnmunity residential sanetion, commuuity nonresiden-
tia} sanction, or financial sanction that the sentencing
court was authorized te impose pursuant to sections
2099.16, £825.17, and 2929.18 of the Revised Code. Prior
ta the release of a prisoner for whom it will impose one or
more post-release control sanclions under this division,
the parole board shali review the prisuner’s criminal
history, alb juvenile court adjudications finding the pris-
aner, while a juvenile, to be a delinquent child, and the
record of the prisoners canduet while imprisoned. The
parole board shall consider any recommendation regard-
ing pust-release cantral sanctions for the prisoner made by
the office of victims' services. After considening those
materials, the beard shall determine, for a prisoner de-
seribec in division {(B) of this section, division {B)(2){b) of
section 5120.021 15120 03.1], or division (B} 1) of section
5190 032 [5120.03.2] of the Revised Code, which post-
release control sanction or combination of post-release
CU]}U'QI Sunc{lﬂns iS I'EE\SUDGMC lil]flf‘tl‘ thl? (:iTCL]|]1StE]I!|;'ES
or, for a prisoner described in division (€] of this section,

whether a post-release cantrol sanctien is necessary and, i
so, which post-release control sanction or combiration of
post-release contol sanctious is reasonable under the
circumstances. In the case of a prisoner eonvicted of 4
felany of the fourth or Gifth degree other than a felony ey
offense, Lhe board shall presume that monitored time i
the appropriate post-release control sanction unless the
board determines that & more restrictive sancton g
wairanted. A post-release control sanction imposed undey
this division takes effect upon the prisoner’s release from
imprisonment.

Regardless of whether the prisoner was senlenced 1o
the prison term prior te, on, or after the effective date of
this amendment, prier to the release of 2 prisoner for
whom it will impose one or more post-release contral
sanctions under this division, the parcle board shall notify
the prisoner that, if the prisoner violates any sancticn sq
imposed or any candition of post-release control deseribed
in division (B) of section 2967.131 [2967.13.1] of the
Revised Code that is imposed on the prisoner, the parle
board ay impose a prison Lerm of up to one-halt of the
stated prison term originally imposed upon the prisoncr,

{2) At any time after a prisoner is released from
imprisonment and during the period of post-release con-
trol applicable to the releasee, the adult parcle autharity
may revicw the releasee’s behavior under the post-release
control sanctions imposed upon the releases under this
section. The autharity may determine, based upon the
review and in accordance with the standards established
under division (E) of this section, that a more restrictive or
a less restrictive sanction is appropriate and may impaose a
difierent sanction. Unless the period of post-release con-
trol was imposed for an offense described in division
{B)(1) of this section, the authority also may recommend
that the parole beard reduce the duration of the period of
post-release control imposed by the cowrt. If the authority
recommends that the hoard reduce the duration of control
for an offense described in division (BY2), (B}3), or {C) of
this section, the board shall review the releasee’s behavior
and may reduce the duration of the perad of contral
imposed by the court. In ne case shall the board reduce
the duration of the period of control imposed by the count
for an offense described in division (B){(1) of this section,
and in o case shall the board permit the releasec to leave
the state without permission of the court or the releasee’s
parale or probation officer.

(E) 'The department of rehabilitation and correction, in
accordance with Chapler 119, of the Revised Code, shall
adopt rules that do all of the following;

{1) Establish standards for the imposition by the parolc
boar! of post-relesse control sanctions under this section

that are consistent with the overriding purposes and
sentencing prineiples set forth in section 2929.11 of the
Revised Code and that are appropriate to the needs of
relcasees;

{2) Estahlish standards by which the parole hoard tan
deterinine which prisoners described in division (C) of this
section should be placed under a period of post-release
control;

(3) Establish standards to be used by the parole hoard
in reducing the duration of the period of post-release
control imposed by the court when authorized noder
division {13} of this secion, in imposing 4 more restrictive
post-release control sancton than monitored time upon 4
prisoner convicted of a felony of the fourth or fifth degree
other than a [elony sex offense, or in imposing & less
restrictive control sanction upon a releasee based on the




568

1is necessary and, i

1 or combination of
sonable under the’
mer convicted of 4
er than a fe]uny sex
- monitared time i
sanction unless the
aickive sancton - i
tion imposed unde;
.omer's release frop

r was senlenced tg
he effective date of
x of a prisoner fof
yosl-release contrgl -
le board shall notify
es any sanction s
se control deseribed]
[2067.13.1] of tha
prisemer, the parple
p to one-half of the

upon the prisoner,

:is released from |

of post-release con’

alt parole authority

der the post-releasg

releasee under this -

e, based upon the

andards established -
a more restrictive or |
e and may impose a -

af post-release co
wseribed in divisi
50 My Tecomime
tion of the period of

surt. If the authority -
e duration of control

0&), (B)(3), or (C)

o

2 releasee’s behavior
e period of contral °

Ul the board redues
aposed by the court
B 1) of this scetion,
the releasee to loive

wurt ar the releasee’s

an and earrection, in

Revised Cods, shall
g R

osition by the parole -

15 under this section
iding purposes and

stion 292011 of the

iale to the needs of

he parole board can
in division {C) of Lhis
srind of post-release

by the parole board
wod of post-release
n authorized under
ng a more restrictive
snitored time upin
ourth or ffih degree
“in imposing . Jess
sleasee based on b

he

569 Paunown; PAKoLE; PROBATION

§ 2967.28

" eleasee’s activities including, but not limited te, remain-

ina free from criminal activity and from the abuse of
algnlm] or other drugs, successfully participating in ap-

roved rehabilitation programs, maintaining erployment,
and paying restitution to the victim or meeting the terms
of other financial sanctions;

(4) Establish standards to be used by the adult parole
authority in modifying a releasee’s post-release control
sanclions pursuant to division (D)2) of this section;

{5} Establish standards to be used by the adult parcle
autherity or parole board in imposing further sanctions
under division (F) of this section on releasees wha violate
yost-release control sanctions, including standards that do
the following;

{a} Classify violations according to the degree of seri-
QUSIESS;

(b} Define the vircumstances under which formal ac-
tion by the parole buard is warranted;

{c) Govem the use of evidence at violation hearings;

{d) Ensure procedural due process to an alleged viola-
or;
t {e) Prescribe nonresidental eommunity control sane-
tions for most misdemeanor and technical violations;

{fy Provide procedures for the return of & releasee to
imprisonment for viclations of post-release control.

{1} Whezever the parole beard imposes one or more
post-release control sanctions upon an offender under this
section, the offender upon release from imprisonment
shall be under the general jurisdiction of the adult parole
authority and generally shall be supervised hy the field
services section through its statt of parole and field officers
as deseriled in section 5149.04 of the Revised Code, as if
the offender had been placed on parole. If the offender
upon release from imprisonment violates the post-release
control sanction or any conditions deseribed in division (A)
of section 2967.131 {2967.15.1] of the Revised Code that
are imposed on the offender, the public or private parson
or entity thal operates or aclministers the sanction or the
program or activity that compriscs the sanction shall report
the violation directly to the adull parole authority or to the
officer of the authority who supervises the offender. The
authority’s officers may treat the offender as if the of
fender were on parole and in violaton of the parole, and
otherwisc shall comply with this section.

{2) If the adult parole authority determincs that a
releasee has violated a post-release contral sanction or any
conditions described in division (A) of section 2967.131
[2967.13.1] of the Revised Code imposed upon the
releasee and that a more restrictive sanction is appropri-
ate, the authority may impose a more restrictive sanction
upon the releasee, in accordance with the standards
established under division (E) of this section, or may
report the vielation to the parole board for a hearing
pursuant to division {F)(3) of this section. The authorily
may not, pursnant to this division, increase the duration of
the releases’s post-release control or impose as a post-
release comtrol sanction a residential sanction that inclides
A prison term, hut the anthority may impose on the
ieleaspe any other rosidential sanction, nonresidential
sinction, or finaneial sanction that the sentencing court
wis quthorized to impose pursuant to sections £029.18,
2928.17, and 2929.18 of the Revised Code.

_(3) The parole board may haold a hearing on any alleged
violation by a releasee of u pust-release control sanction or
a“)‘"condjtions described in division (A) of seclion
2067 18] [2067.13.11 of the Revised Code that are imn-
posed upon the releasee. If aller the hearing the buard

fAinds that the releasee viclated the sanction or condidan,
the board may increase the duration of the releasee’s
post-release control up to the maximum duration autha-
rized by division {B) ar (C) of this section or impese a
more resirictive post-release control sanction. When ap-
propriate, the board may impose as a post-release control
sanction a residential sanction that includes a prison term.
The board shall consider a prison term as a post-release
control sanclion imposed for a violation of post-release
control when the vialation involves a deadly weapon or
dangerous ordnance, physical harm or altempted serious
physical harm to a persan, or sexual misconduct, or when
the releasee committed vepeated violations of post-release
contral sanctions. The period of & prison term that is
imposed as a post-release confrol sanction under this
division shall not exceed nine months, and the madmum
cumulative prison term for all vielabons under this division
shall et excecd onc-half of the stated prison termi ovigi-
nally imposed upon the offender as part of this sentence.
The period of 4 prison term that is impesed as a post-
release control senction under this division shall not count
as, or be credited toward, the remaining period of post-
release contral.

It an offender is imprisoned for a felony committed
while under post-release control supervision and is again
relcascd on post-release control for a period of time
determined by division (F){4)d) of this secton, the
maximugn cumulative prisun term for all violations under
this division shall not exceed one-half of the total staled
prison terms of the earlier felony, reduced by any prison
term administratively imposed by the parcle beard, plus
ene-half of the total stated prison term of the new felony.

(4) Any period of post-release control shall commence
upen an offender’s actual release from prison. If an
offender is serving an indefinite prison term or a lile
sentence in additivn to  stated prison term, the offender
shall serve the period of post-release control in the
fDl]OWing MANLET:

{a) If a period of post-release contral is imposed upon
the offender and if the offender also is subject to a period
of parole under a life sentence or an indefinite sentence,
and il the period of post-release control ends prior to the
period of parole, the offender shall be supervised on
parole. The offender shall receive credit for post-release
control supervision during the perind of parole. The
offender is not eligible for final release under section
2967.16 of the Revised Code until the post-release enntrol
period otherwise would have ended.

(b) If a period of post-relcase control is imposed upon
the offender and if the offender also is subject to a peried

* of parole wider an indefinite sentence, and if the period of

arole ends prior to the period of post-release control, the
offender shall be supervised on post-release contral. The
requirernents of parale supervision shall be satisfied dur-
ing the post-release control period.

{e) If an offender is subject 1o more than vne period of
post-release control, the period of post-release cantrol for
all of the sentences shall be the period of post-release
control that expires last, as determined by the parcle
board. Perivds of pust-release control shall be served
coneurrently and shall not be imposed consecutively 1o
cach other.

(d} The pericd of post-release control for a releasee
who commits a felony while under post-release control for
an earlier felony shall be the lunger of the period of
post-release contral specitied for the new {elony under
division (B) or {C) of this section or the Gme remaining

3
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under the period of past-release cantral imposed for the
earlier felony as determined by the parole board.

HISTORY: 146 v § 2 (Eff 7-1-96); 146 v § 269 (K 7-1-96);
147 v § 111 (Eff 3-17.98); 148 v § 107 (Eff 3-23-2000); 149 v
H 327 (Ff 7-8-2002); 149 v H 510; Eff 3.31-2003; 151 v H
137, § 1, eff. 7-11-06.

See provisions of § 5of 151 v H 137 following RC § 2929.19L
The affective date is set by § 7ol 151 v H 137,

§ 2967.31 Repealed, 146 v 5 2, § 2 [134 v |§
511;136 v H 1; 139 v § 199; 139 v 432; 145 v H 571]. EIf
7-1-96.

This section set guidelines for shock parole.
The elfective date is set by sectiun 6 of SB 2.
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