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I. SUMMARY OF ARGUMENT

In this matter, the appellate court ordered the trial court to conduct a complete

resentencing, despite the clear dictate of R.C. 2929.191 that provides a mechanism by

which error in the imposition of the sanction of postrelease control may be corrected.

This error is compounded by the court's reasoning that State v. Bezak, 114 Ohio St.3d

94, 2007-Ohio-3250 requires this holding; however, Bezak was decided prior to the

effective date of R.C. 2929.191. As this statute is now in force and applicable to

Appellee Jason Singleton; the remedy in this case for any sentencing error should not

to be resentencing de novo as ordered, but rather, the trial court should be ordered to

correct only the postrelease control sanction where there is no error in the imposition of

other sanctions in Appellee's sentence.

The State asks that this court review and modify the appellate opinion in this

matter to order that the sentencing court apply R.C. 2929.191 and give full force and

effect to that statute and the legislative intent to provide a method to correct error in

imposing the sanction of postrelease control. Further, the State asks that this Court

determine that R.C. 2929.191 provides a means to correct sentences where a

sentencing court did not properly impose the sanction of postrelease control. This

Court should adopt the State's proposition of law and hold within its syllabus in this

matter, prior to the expiration of an originally imposed prison term, a trial court may

correct an offender's felony sentence pursuant to the procedure outlined in R.C.

2929.191 if that sentence lacks the sanction of postrelease control.

In this matter, this Court can decide which branch of government crafts Ohio's

felony sentencing procedures, the Legislature or the Courts. So far, the Eighth District,

1



as well as the First, Tenth Districts, and Eleventh Districts,' have used Bezak, supra, to

reverse judges that followed R.C. 2929.191 because trial courts failed to hold de nova

hearings. This remedy for an error in the imposition of the sanction of postrelease

control is not required by statute. Specifically, in Singleton, supra, the appellate court

reversed Appellee's entire sentence and ordered the court to conduct a sentencing de

novo. This contradicts the clear intent and applicability of R.C. 2929.191.

This Honorable Court has explained that "[t]he General Assembly has the

authority to enact laws defining criminal conduct and to prescribe its punishment* "`."

State v. Thompkins (1996), 75 Ohio St.3d 558, 560, 664 N.E.2d 926. Likewise, "[i]n the

absence of a constitutional concern ''' the judiciary's function is to interpret the law as

written by the General Assembly." Beagle v. Walden (1997), 78 Ohio St.3d 59, 62, 676

N.E.2d 506. Bezak and its predecessors, State v. Jordan, 104 Ohio St.3d 21, 2004-

Ohio-6085 and State v. Beasley (1984), 14 Ohio St.3d 74, 471 N.E.2d 774, each held

that a sentence that lacked a statutorily required component was void. In the absence

of any specific statute specifying a resentencing procedure, a de novo resentencing was

a logical result. Now, R.C. 2929.191 provides a procedure to remedy a sentence that

lacks a properly imposed sanction of post-release control. It should be the responsibility

of the Legislature, not the judiciary, to define what constitutes a sentence and under

what circumstance a sentence may be corrected. In this case, the appellate court

effectively abrogated the General Assembly's legislative role to define the felony

1 In addition to the Eighth District's opinion in this case, the courts in State v. Bond,
Hamilton App. No. C-060611, 2007-Ohio-4194, State v, Bock, Franklin App. No. 07AP-
119, 2007-Ohio-6276, and State v. Bruner, Ashtabula App. No. 2007-A-0012, 2007-
Ohio-4767, required full de novo resentencing hearings rather apply R.C. 2929.121.
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sentencing process. Further, these courts have provided a means that vacates

sanctions within a sentence not found to be in error.

Serious offenders such as Appellee with felony convictions should not be allowed

to escape sanctions imposed properly. By not applying R.C. 2929.191 to this case, the

process of vacating the entirety of a criminal sentence erodes the stability and finality of

the criminal justice system as well. Appellee pleaded guilty to felonious assault and

rape in the year 2000, nine years ago. Following the Eighth District's opinion, he now

will have the opportunity to litigate sanctions imposed in 2000 that were not found to be

in error on appeal. R.C. 2929.191 provides a clear showing of the intent of the General

Assembly to insure that offenders like Appellee receive post-release control as required

by Ohio Law. Ohio Courts should enforce the General Assembly's plain intent and

recognize R.C. 2929.191 as a means to impose the sanction of post-release control

without disturbing validly imposed sanctions.

II. STATEMENT OF THE CASE AND FACTS

On November 13, 2000, Appellee Jason Singleton pleaded guilty to felonious

assault and rape and was thereafter sentenced to serve an aggregate prison term of ten

years. On October 25, 2006, Singleton filed a motion to vacate his plea. The trial court

denied the motion to vacate the plea.

Appellee appealed that judgment complaining of error in postrelease control

notification at the time of his plea. The Eighth District Court of Appeals affirmed the trial

court's denial of the motion to vacate plea. It found that the trial court did not misinform

Singleton of the mandatory nature of the sanction of postrelease control, stating that,

"We note that the trial court explicitly advised defendant that the parole authority "has
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the power to place conditions upon you when you are released [which] will last five

years." (Emphasis added)." State v. Singleton, Cuyahoga App. No. 90042, 2008-Ohio-

2351, at ¶ 40.

Appellee further complained to the Eighth District Court that the imposition of

postrelease control was in error and that he was entitled to a new sentence. The

appellate court found that the sentence to be void due to error in the imposition of the

sanction of postrelease control. Id., at ¶ 48.Rather than recognize the viability of R.C.

2929.191, the appellate court ordered that the resentencing in this matter be done in

full, thereby vacating sanctions not found to be in error, despite the fact that R.C.

2929.191 provides for resentencing an offender to only the postrelease control sanction.

II. LAW AND ARGUMENT

PROPOSITION OF LAW:
PRIOR TO THE EXPIRATION OF AN ORIGINALLY IMPOSED PRISON
TERM, A TRIAL COURT MAY CORRECT AN OFFENDER'S FELONY
SENTENCE PURSUANT TO THE PROCEDURE OUTLINED IN R.C.
2929.191 IF THAT SENTENCE LACKS THE SANCTION OF
POSTRELEASE CONTROL.

The Eighth District Court of Appeals has ordered a complete and de novo

sentencing in the matter despite the procedure provided by R.C. 2929.191 that a court

may correct error in the imposition of a postrelease control ("PRC") sanction. A PRC

sanction is merely one sanction of several to be imposed in a sentence and is severable

from other sanctions; as such, the appellate court erred by vacating all sanctions

imposed as a sentence. This Court should find that the trial court need only address that

portion of the sentence that was found to be in error and follow the dictates of R.C.

2929.191.
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Moreover, this case concerns whether the General Assembly's procedure for

correcting felony sentences remains viable after of State v. Bezak, 114 Ohio St.3d 94,

2007-Ohio-3250. Prior to R.C. 2929.191, a felony sentence lacking a mandatory term

was void and required a de novo resentencing. It is well-settled and beyond dispute

that Ohio Law as defined by the Revised Code mandates a term of postrelease control

for certain offenders. Because a trial court has a statutory duty to provide notice of

postrelease control at the sentencing hearing, any sentence imposed without such

notification is contrary to law. State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, at ¶

23.

In State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, at ¶ 6, this Honorable

Court relied on Beasley, supra, and Jordan, supra, to hold that when a trial court fails to

notify an offender at a sentencing hearing of a mandatory term of post-release control

("PRC"), the resulting sentence is void and must be resentenced de novo. Bezak relied

on the straightforward interpretations of Ohio's felony sentencing statutes explained in

Jordan, State v. Comer, 99 Ohio St.3d 463, 2003-Ohio-4165, and State v. Brooks, 103

Ohio St.3d 134, 2004-Ohio-4746 to conclude that a sentence that is void for lack of

PRC must be repaired through resentencing. Bezak, supra, at ¶¶ 7-9, 11. Bezak itself

was applied to a lower court decision issued in the year 2004, a decision that predated

the enactment of R.C. 2929.191. When the trial judges in Jordan, supra, and Bezak,

supra, imposed those particular sentences, the Revised Code did not specify any

procedure whereby a sentence lacking a mandatory PRC sanction could be remedied.

It now does so and this Court should recognize this change in law and allow courts to

apply it.
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1. Because the Revised Code does not require a de novo resentencing
hearing to correct a felony sentence lacking a mandatory PRC term, such a
hearing should no longer be required.
The General Assembly enacted R.C. 2929.191 on July 11, 2006. R.C.

2929.191(A)(1) reads in relevant part:

If, prior to the effective date of this section, a court imposed a sentence
including a prison term of a type described in division (B)(3)(c) of section
2929.19 of the Revised Code and failed to notify the offender pursuant to
that division that the offender will be supervised under section 2967.28 of
the Revised Code after the offender leaves prison or to include a
statement to that effect in the judgment of conviction entered on the
journal or in the sentence pursuant to division (F)(1) of section 2929.14 of
the Revised Code, at any time before the offender is released from
imprisonment under that term and at a hearing conducted in accordance
with division (C) of this section, the court may prepare and issue a
correction to the judgment of conviction that includes in the
judgment of conviction the statement that the offender will be
supervised under section 2967.28 of the Revised Code after the
offender leaves prison.

(Emphasis added).

R.C. 2929.191 does not require that a sentencing correction be "de novo," as

was required by the holdings in Bezak and Jordan. In this case, the appellate court

grafted the holding in Bezak to this statute and ordered the trial court to conduct a

sentencing de novo, despite the plain language of R.C. 2929.191. As was noted by

Justice Lanzinger in her dissenting opinion in Bezak, "Beasley involved the sentencing

procedure in effect before Senate Bill 2, and the trial court disregarded the mandatory

minimum prison term of two to 15 years with an optional fine for felonious assault and

instead imposed only a fine." Bezak, supra, at ¶ 30 (Lanzinger, J., dissenting). Just as

Beasley applied to prior sentencing laws, the de novo hearings required by Bezak and

Jordan should not apply to those cases using new procedure outlined in R.C. 2929.191.

This Honorable Court explained in J. T. Weybrecht's Sons Co. v. Hartford Acc. &

Indem. Co. (1954), 161 Ohio St. 436, 440-41, 119 N.E.2d 836 that its duty is to apply its
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own precedent "and leave it to the General Assembly to effect any change in the law for

the future." Despite the fact that the General Assembly has changed the PRC

resentencing scheme, lower courts continue to apply precedent from this Court that

predates the change. Although the basic problem illustrated by Bezak and Jordan

persists-felony sentences remain defective without a necessary PRC component-the

statutory remedy has changed and therefore supplanted the de novo remedy created by

prior Supreme Court precedent.

The State submits that the holdings of Bezak and Jordan do not apply to the R.C.

2929.191 procedure. This Honorable Court has previously explained that "[t]he General

Assembly has the authority to enact laws defining criminal conduct and to prescribe its

punishment* *`." State v. Thompkins (1996), 75 Ohio St.3d 558, 560, 664 N.E.2d 926.

Likewise, "[i]n the absence of a constitutional concern "" the judiciary's function is to

interpret the law as written by the General Assembly." Beagle v. Walden (1997), 78

Ohio St.3d 59, 62, 676 N.E.2d 506. In Beasley, supra, this Honorable Court also noted

that "[i]t is the function of a court to construe statutes, not defeat them." ld., citing Ex

parte United States (1916), 242 U.S. 27, 29, 37 S.Ct. 72. In its opinion in this case, the

Eighth District simply applied Bezak to vacate the entirety of the sanctions imposed.

None of the aforementioned cases, apart from Beasley, govern what should be the

relevant issue, the constitutionality of the new statute.

Beasley, supra, which underpins Bezak, supra, and Jordan, supra, supports the

constitutionality of the R.C. 2929.191 procedure. In Beasley, the trial court imposed a

sentence that was not authorized by statute. In response, the prosecutor in Beasley

sought, and obtained, a mandamus order requiring the trial judge to iinpose the
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statutorily correct sentence. Beasley challenged the resentencing by arguing that it

violated her double jeopardy rights. This Honorable Court explained that "[t]he trial

court exceeded its authority and this sentence must be considered void. Jeopardy did

not attach to the void sentence, and, therefore, the court's imposition of the correct

sentence did not constitute double jeopardy." Beasley, supra, at 75. Just as in

Beasley, supra, a felony sentence lacking a proper PRC term can still be considered

void. By enacting R.C. 2929.191, the General Assembly provided a new sentencing

tool. Where there is no real constitutional defect behind the statute, the Eighth District

should not require the trial court to ignore what the General Assembly requires.

2. The sanction of postrelease control is only one of several sanctions
imposed and it is error to vacate those sanctions not found by the
appellate court to be in error.

In this case, the trial court did not properly impose the sanction of postrelease

control when it sentenced Appellee to serve a sanction of imprisonment. In finding error

in this case, the appellate court stated:

{¶ 46} R.C. 2929.191(C) requires a trial court to conduct a resentencing
hearing in order to notify felony offenders about post-release control
before their prison terms expire. The statute does not specify whether a
de novo or partial resentencing should be conducted. Thereafter, the
Supreme Court of Ohio held that, "when a trial court fails to notify an
offender that he may be subject to post-release control at a sentencing
hearing ''', the sentence is void; the sentence must be vacated and the
matter remanded to the trial court for resentencing. The trial court must
resentence the offender as if there had been no original sentence." State
v. Bezak, supra.

State v. Singleton, Cuyahoga App. No. 90042, 2008-Ohio-2351, at ¶ 46.

This Court can find that the procedure in R.C. 2929.191 is proper by finding, that

the imposition of postrelease control is a severable sanction. "R.C. 2929.01(FF)

defines ' sentence' as 'the sanction or combination of sanctions imposed by the
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sentencing court on an offender who is convicted of or pleads guilty to an offense."'

State v. Evans, 113 Ohio St.3d 100, 863 N.E.2d 113, 2007-Ohio-861, at ¶14 A sanction,

"[M]eans any penalty imposed upon an offender who is convicted of or pleads guilty to

an offense, as punishment for the offense" and any sanction imposed pursuant to any

that can be imposed within the provisions in R.C. 2929. R.C. 2929.01(EE). This Court

has decided a series of cases on felony sentencing procedure and the appellate

process in the past several years. In State v. Saxon, 109 Ohio St.3d 176, 2006-Ohio-

1245, 846 N.E.2d 824, syllabus, and Evans, supra, this court found that sanctions are to

be imposed independently, are to be reviewed independently, and as such are subject

to be vacated and corrected independently. But, in this matter, the appellate court

vacated the entire sentence imposed rather than recognizing R.C. 2929.191 as a

remedy. Following these cases, this Court held in Bezak, that

Although this Court distinguished Saxon in the later decided Bezak case, it failed

to address the effect of this court's decision in Evans. In this case, the reasoning in

Evans is applicable to the resolution of the issue as to what remedy is available to

correct an error by the trial court in imposing the PRC sanction. The Evans court held

that, "An appellate court may not vacate and remand an entire sentence imposed upon

a defendant when the error in sentencing pertains only to a sanction imposed for one

specification."113 Ohio St.3d 100, 863 N.E.2d 113, 2007 -Ohio- 861, syllabus. By

extending the reasoning of Saxon, this Court determined that a sanction imposed upon

a specification, even though dependent upon an underlying offense was severable frorn

the sanction imposed on the underlying offense. Id., at ¶16"[T]hough specifications

depend on the existence of underlying offenses and serve to enhance the penalties for
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those offenses, the Revised Code does not provide that either a trial court or an

appellate court may consider an offense and an attendant specification together as a

'bundle."' Id.

The logic behind not vacating the entirety of a sentence where only one

component of that sentence was set forth in Evans:

[T]he sentencing statutes set forth the sanctions available for an
underlying offense and, separately, the additional sanctions for a
specification. See R.C. 2929.11 through 2929.19. In this way, the
sanctions imposed for the conviction of the underlying offense are
separate from those imposed for conviction of the specification, and an
error in the sanction imposed for a specification does not affect the
remainder of the sentence.

2007 -Ohio- 861, at ¶ 16.

The sanction of postrelease control is separately stated in the Revised Code. In

this regard, it is no different than sanctions discussed in Evans. In deciding Bezak, this

Court may have believed it to be bound to follow Jordan in its entirety and vacate all

sanctions imposed in the sentence. Since Jordan, this Court refined the definition of

what constitutes a sentence in its decisions in Saxon and Evans. Because of these

refinements, a defendant's right to be free from multiple punishments under the double

jeopardy clause of the U.S. and Ohio Constitutions is not implicated by declaring void

only one sanction of several imposed. Accordingly, the procedure of sentencing and

the review thereof as stated in Saxon and Evans is applicable to this case and double

jeopardy is not implicated. A valid sanction contained within a sentence need not be

vacated to correct an error in another, separately imposed and independent sanction or

sentence. For these reasons, this Court should review and modify the appellate

decision in order to give effect to R.C. 2929.191.

10



IV. CONCLUSION

In this matter, the appellate court ordered the trial court to conduct a complete

resentencing, despite the clear dictate of R.C. 2929.191 that provides a mechanism by

which error in the imposition of the sanction of postrelease control may be corrected.

This error is compounded by the appellate court's reasoning that State v. Bezak, 114

Ohio St.3d 94, 2007-Ohio-3250 requires this holding; however, this case was decided

upon a case prior to the effective date of R.C. 2929.191. As R.C. 2929.191 is now in

force and applicable to Appellee Jason Singleton, this Court should remand the matter

to the trial court and order that it correct the postrelease control sanction imposed. The

State further asks that this Court adopt its proposition of law as its syllabus and hold

that prior to the expiration of an originally imposed prison term, a trial court may correct

an offender's felony sentence pursuant to the procedure outlined in r.c. 2929.191 if that

sentence lacks the sanction of postrelease control.

Respectfully submitted,

WILLIAM D. MASON

BY:
LLAN RE AS ( )

Assistant Prosecuti g rney
1200 Ontario Street, ' Floor
Cleveland, Ohio 44113
216.443.7800

SERVICE

A copy of the foregoing Merit Brief has been mailed this 2"d day of March 2009,
to John J. Gill, 1370 Ontario Street #1240, Cleveland, Ohio 44113.
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ANN DYKE, J.:

Defendant Jason Singleton appeals from the order of the trial court that

denied his motion to vacate his guilty plea. For the reasons sot forth below, we

affirm defendant's gtulty plea, vacate the sentence and remand for resentencing,

On February 10, 2000, complaints were filed in the juvenile court which

alleged that defendant was delinquent in connection with an offense which, if

committed by an adult, would constitute aggravated burglary, aggravated

robbery, kidnapping, rape and felonious assault. Following an amenability

hearing, the matter was transferred to the General Division of the Court of

Common Pleas. Defendant was subsequently indicted for aggravated burglary,

aggravated robbery, felonious assault, rape with a sexually violent predator

specification and kidnapping with sexual motivation and sexually violent

predator specifications.

Defendant subsequently entered into a plea agieement with the state

wherebythe charges of kidnapping, aggravatedrobbery and aggravatea burglary

were disrnissed,. and defendantentered_guiltypleas to £eloniou .assault and__.___...

rape, which was amended to delete the sexually violent predator specification.

;..
The transcript of the plea hearing.prtdes in relevant part as foll ows:

"THECOURT: W-hen you areseiit to prison, Mr: Singletoi7; p]ease-keepin

mind the parole authority has thepower to place conditions upon you wl



-2-

are released. Those conditions will last five years. Do you understand that?

"THE DEFENDANT: No.

"THE COURT: When you are released from prison they can place

conditions upon you. *** * These conditions would last five years.

`Do you understand that?

"THE DEFENDANT: Yes, your Honor.

"THE COURT: If you violate any of their conditions you could find yourself

back in prison, and you can serve up to nine months for each incident, and for

repeated violations up to one half of the inaximum term.

"Do you understand that?

"THE DEFENDANT: Yes, your Honor."

Later, when defendant was sentenced for.the offenses, the trial court

informed defendant that he would receive "Five years of postrelease control."

The journal entry of the sentence states, "defendant was informed of possibility

of 5 years postrelease control."

On October 25, 2006, defendant filed a motion to vacate his guilty plea in

which he asserted that the trial court failed to advise him of the mandatory

period of postrelease control, and failed to advise him of the consequences of

--- viirlating-postrelease-control, and thereby failed tocromply-witlrGriin.R:-13.- - In-- ---

suppoxrtof the motion, defeiidant averred, in relevant part,.._that he was not

A n
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inforzned of mandatory postrelease control, was not informed of the consequences

of violating postrelease control and would not have entered the guilty pleas if lie

had known that postrelease control was mandatory. The trial court denied the

motion and defendant now appeals, assigning three errors for our review:

The first and second assignments of error are interrelated and state:

"The trial court erred by not allowing the defendant to withdraw his guilty

plea."

"The defendant's guilty pleas were invalid since the trial court failed to

advise of the consequences of violating postrelease control."

Crim.R. 32.1 governs the withdrawal of a guilty or no contest plea and

states:

"[a] motion to withdraw a plea of guilty or no contest may be made only

before sentence is imposed; but to correct manifest injustice. The court, after

sentence, may set aside the judgment of conviction and permit the defendant to

withdraw his or 11pr plea." A reviewing court will not disturb a trial court's

decision whether to grant a motion to withdraw a plea absent an abuse of

discretion. State v. Xie (1992), 62 Ohi.o St.3d 521, 584 N.E.2d 715.

In this matter, defendant asserts that the trial court accepted his guilty

plea without notifying-him-of postrelease-control; and-therebyfailed-to meet the

i ecuirements of Crim.R. 11and prevented the guilty pleafrom beiz}g knowingly,

.r
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intelligently, and voluntarily entered.

Pursuant to Crim.R. 11(C)(2) a trial court "shall not accept a plea of guilty

*** without first addressing the defendant personally and *** determining

that the defendant is making the plea voluntarily, with understanding *** of

the maximum penalty involved ***." The trial court must also provide the

defendant information pertaining to postrelease control during the plea hearing.

State v. Imburgia, CuyahogaApp.No. 87917;•2007-Ohio-390; Watkins v. Collins,

111 Ohio St.3d 425, 2006-Ohio-5082, 857 N.E.2d 78, citing Woods v. Telb, 89

Ohio St.3d 504, 2000-Ohio-171, 733 N.E.2d 1103. Inasmuch as it is a iion-

constitutional requirement, a reviewing court must determine whether there

was substantial compliance. State v. Francis;°104 Ohio St.3d 490, 2004-Ohio

6894, 820 N.E.2d 355. "Substantial compliance means that under the totality

of the circumstances the defendant subjectively understands the implications of

his plea and the rights he is waiving." State v. Nero (1990), 56 Ohio St.3d 106,

108, 564 N.E.2d 474, citing State v. Stewart (1977), 51 Ohio,St,2d 86, 92-93, 364

N:E.2d 1163.

In State v. Sarkozy, 117 Ohio St.3d 86; 2008-Ohio-509, the Supreme Court

discussed the issue of substantial compliance with regard to the diityto advise

a defendarit of postrelease control during plea proceed.ings_and_held-as follows: -- -

"1. If a trial court fails during a plea colloquy toadvise a defendant that

/.
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that the sentence will include a mandatory term of postrelease control, the court

fails to comply with Crim.It. 11, and the reviewing court must vacate the plea

the sentence will include a mandatory term of postrelease control, the defendant

may dispute the knowing, intelligent, and voluntary nature of the plea either by

filing a motion to withdraw the plea or upon direct appeal.

"2. If the trial court fails during the plea colloquy to advise a defendant

and remand the cause."

The Sarkozy Court explained:

"[W]e find that there was no compliance with Crim.R. 11. The trial court

did not merely misinform Sarkozy about the length of his term of postrelease

control. Nor did the court merely misinform him as to whether postrelease

10

control was mandatory or discretionary. Rather, the court failed to mention

postrelease control at all during the plea colloquy. Because the trial court failed,

before it accepted the guilty plea, to inform the defendant of the mandatory term

of postrelease control, which was a par.t of the inaximum penalty, the court did

not meet the requirements of Crim.FZ. 11(C)(2)(a). A complete failure to coinply

with the rule does not implicate an analysis of prejudice."

Accord State v. Cleliznd, Mediua App. No. 06CA0073-M, 2008-Ohio-1319

(beca.usethe -tr-ia.l..cour-t-did-not-mention-post-releasecontr-0lduring-tlie-plea-

hearing, the guilty plea had to be vacated and the issue was not subject to
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analysis as to whether the defendant actually suffered prejudice).

In State v. Torres, Court of Appeals No. L-07-1036, 2008-Ohio-815, the

court considered whether a plea should be vacated where the trial court

erroneously indicated that a discretionary period of postrelease control mightbe

imposed. The Torres Court hold that the trial court substantially complied with

Crim.R. 11(C)(2)(a) in accepting appellant's guilty plea because a reasonable

person in appellant's circumstances would have had actual notice that five years

of postrelease control was a mandatory part of his sentence.

In this matter, the transcript from the plea proceedings provides in

pertinent part as follows:

"THE COURT I'm not going to discuss community control with you

because it won't apply in this case.

"When you are sent to prison, Mr. Singleton, please keep in mind the

parole authority has the power .to place conditions upon you when you are

released. Those conditions will last five years.

"Do you understand that?

"THE DEFENDANT: No.

"THE COIJRT' When you are released iTom prison they can place

conclitions upon you.r * * Those_conditions would last five years.

`Do you understand that?

4D
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"THE DEFENDANT: Yes, your Honor.

"THE COU.RT: If you violate any of their conditions you could find yourself

^

back in prison, and you can serve up to nine months for each incident, and for

repeated violations up to one-half of the maximum term.

"Do you understand that?

"THE DEFENDANT: Yes, your Honor."

We note that the trial court explicitly advised defendant that the parole

authority "has the power to place conditions upon. you when yotr are released

[which] will last five years." (Emphasis added). Although the trial court's

statement that the parole authority "can place conditions on you" would seem to

suggest that the postrelease cointrol was discretionary Mther than mandatory,

the trial court added that the "conditions will last five years." The Websters

New Collegiate Dictionary (1980) 1378 indicates that the word will is "used to

express inevitability." Accordingly, under the totality of the circumstances the

record indicates that defendant was informed and understood that he would be

subject to a mandatory period of postrelease control of one-half of his prison

term. The trial court substantially complied with Crim.R. 11 azid the lower court

did not err in denying the motion to vacate the guilty plea.

`I`he first and second assignments of error are without merit.

For his third assignment of error, defendant asserts that his sentence is
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void because the journal entry of the sentence does not indicate that he was

placed on postrelease control. In support of this argument, defendant relies

upon, inter alia, State v. Bezak, 114 Ohio St.3d 94, 2007-Ohio-3250, 868 N.E.2d

96.

In Bezak, supra, the Supreme Court held that when a defendant is

convicted of or pleads guilty to one or more offenses arid postrelease control is

not properly included in a sentence for a particular offense, the sentence for that

offense is void: In such instance, the offender is entitled to a new sentencing

hearingfor that particular offense, where a trial court fails to notify a defendant

at the sentencing hearing that he may be subject to postrelease control, the

sentence imposed by the trial court is void, the judgment is a mere nullity and

the parties are in the same position as if there had been no judgment. Id. In

State u. Simpkins, 2008-Ohio-1197, _ N.E'2d ,_, the court reaffirmed tho

holding of Bezak and held that, because the journal entry on sentencing did not

indicate that Simpkins was subject to postrelease control, it did not conform to

statutory mandates requiring the imposition of postrelease control and was

therefore a nullity and void.

Pursuant to R.C. 2929.14(F), if a court imposes a prison term for a felony,

the sentence shall include a requirement that the offender be subject to a period

o£post-release control after the offender's release from imprisonment. See, a1so,

ld-
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R.C 2967.28. Pursuant to B.C. 2929,19(B)(3), the senten.cing court notify the

offender that the offender will be supervised under section 2967.28 of the

0

Revised Code after the offender leaves prison.

The Supreme Court of Ohio has interpreted these provisions as requiring

a trial court to give notice of post-release control both at the sentencing hearing

and by incorporating it into the sentencing entry. State u. Jordan, 104 Ohio

St.3d 21, 2004-Ohio-6085, 817 N.E.2d 864, paragraph one of the syllabus. The

Suprenie Court has further held that a sentencing entry is erroneous if it refers

to discretionary postrelease control where the postrelease control period is

actually mandated by law. See Watkins v. Collins, 111 Ohio St,3d 425, 2006-

Ohio-5082, 857 N. E.2d 78.

B.C. 2929.191(d) requires a trial court to conduct a resentencing hearing

in order to notify felony offenders about post-release control before their prison

terms expire. The statute does not specify whether a de novo or partial

resentencing should be conducted. Thereafter, the Supreme Court of Ohio held

that, "when a trial colirt fails to notify ati offender that he inay be subject to

post-release control at a sentencing hearing the sentence is void; the

sentence must be vacated and the matter remancled to the trial couxt for

resentencing. The trial court must resentence the offender as if there had been

^ no original sentence." State v. .Be.zak, supra.

^`^
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Moreover, such resentencing does not violate finality or double jeopardy

prohibitions as the IHeffect of determining that a judgment is void is well

established. It is as though such proceedings had never occurred; the judgment

is a mere nullity and the parties are in the same position as if there had been no

judgment."' State v. Bezak, supra, quoting Romito u. Maxwell (1967), 10 Ohio

St.2d 266, 267-268, 39 0,0.2d 414, 227 N:E.2d 223.

In this matter, the journal entry of the sentence states, "defendant was

informed of possibility of 5 years postrelease control:" Applying the foregoing,

we conclude that the trial court's sentencing entry is erroneous since it

incorrectly references discretionary rather than mandatory postrelease control.

Accordingly, the sentence is void and the matter must be remanded for

resentencing.

The third assignment of error is well-taken.

The guilty plea is affirmed but the sentence is vacated and the matter is

remanded for resentencing.

Insofar as defendant additionally contends that his trial counsel was

ineffective at sentencing, this claim is rnoot. App.R. 12,

Defendant's guilty plea is affirmed, the sentence is vacated and the matter

is reniaiided for resentencing.

It is ordered that appellee and appellant share the costs herein taxed.

1y



-x1-

The court finds there were reasonable grounds for this appeal.

It is ordered that a special mandate issue out of this court directing the

common pleas court to carry this judgment into execution. The defendant's

conviction having been affirmed, any bail pending appeal is terminated. Case

remanded to the trial court for resentencing.

A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the Rules of Appellate Procedure.

^ MARY EILEEN KII.,BANE, P.J., and
PATRICIA ANN BLACKMON, J., CONCUR

5
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ection 3 of HB 730.

CHAPTER 2929: PENALTIES AND SENTENCING

[IN GENERAL]

Scctlon
2929.34 Type of institution where terni of imprisooment to be

served.

2g29.01 DefiNGOOS.

[PENALTIES FOR MURDB.R]

2929.02 I'enalties for aggravated murder or murder.
12929,02.11 2929.021 Notice to supreme court of indictment
- ch:rzgng aggravated murder; plea.

(2929.0221 2929.022 Dete.nninution of aggravating circuro-
stances of pdor conviction

12929.02.3] 2929.023 Defendant nray raise matter of agc.
[2929.02.41 2929.024 Rrvesfigation scrvices and experh far indi-

gent.
2929.03 ]mposing sentence lor aggrxvated murde:
2929.04 Criteria for imposing dcath ar inrpiisomnent for a

capital offcnsa

292905 Appeâale review of death sentence-
2929.06 Resentencing after sentence of death or Gfe Impnson-

mont wlthout parole is set aside, nullified, mva -
cated.

[PENALTIES FOR FELONY]

2929.11 Purposes of felony sentencing; dlscrimination probib-

2929.12
ited-

Setdousness and recidivism Factors-
2929.13 Guidance by degree of felony, monitaring of sexually

oriented offenders by global positioning denca
2929.14 Basfc ptison lerrns.

[2929.14-1] 2929.141 Now felony committed by person on re-
lease.

[2929-14.2] 2929.142 btaodatory pfison term for aggmveted
vehicidar lromicide wltere offender Las pravious
OVI-type convictions.

2929.15 Community control sauctinns-
292916 Residential sanotions.
2920.17 Nonresidential sanctions.

2929.18 Financial sanctions; restltufion.

[2929.18.1] 2929.181 Repealed.

2929.19 Sentencing hearing.

(2929.19.1] 2929.191 Cmrcction to Judbment of convlction con-
cerning post-release mntrol.

[2929.19.21 2929.192 Furfeiture of public retlrement sv.mem
henefin.

2929.20 Judicial relc,sc-

[PENALTIES FOR MISDEMEANOR]

2929.21 Overriding pmpases of inisdemeanor sentencYng; dis
crinrination prohihited-

2929.22 ConsideraHons in imposing sentenoe fnr inisdemcanor.
[292922.1] 2929.221 Remmnbered
[2929.22.3] 2929.223 Repealed.
2929.23 Sentencing for sesually nriented olfense or child-viutlm

misdemeaaor olPense commltted on or after ]anuary
1, 1997. _._

2929.24 Defnlte jail tcrms for mbdameanm'; eJigibility for
county )ail industry program; mimborsemenl smic-
fion; oosts of confinement

2929.25 Commmnity connvl sanctians.
2929.26 Community residentinl sanctions; testing and treahnent

for contagious diseases; use of halfivay 6euse-
9J29.27 Nonresideneal and other suncfiovs; conmrunity serdce.
2929.28 Financial sanctiuns; comt costs.
2929.29 Ilemnnberod

[ORGANIZATIONAL PENA] :1'I I!5]

2929.31 Organizational penalties
2929.32 Addiliunnl flnc for certain nffenders; collection of Ilmx;

cdmc rdctlms recove', funrL

[REIM B IJRSENIENT OF COSTS OF
CONFINEMENT IN LOCAL DETENTION

FACILITY]

2929,35 licnumbered.
2929.36 Definitlans.
2929-37 Policy reyuiring prisooer to pay costs of eonlinement.
2929.38 One-bme rceeptfou fee; fees far medical tr'eatment or

scrviee and rmrdum drug test.

[MULTIPLE SENTENCES]

292241 ivlultiple sentences.
2929.42 I'rosecutor to notffy appropdate licensing board.
2929.43 Procedure for eccepting peace officer's guilty plea to

felony or affer conviction; negotlated misdemeanor
plezs

[MODIFICATION OF SENTENCE]

2929.51 ltepealcd-

[OFFENSE.S PRIOR TO JANUARY 1, 1974,
CERTAIN FELONIES PRIOR TO JULY 1, 1983]

2929.61 Offeiue eommitted prior to ]anuary 1, 1974; third or
fourth degree fe.lony committed belween Ibat date
and Jaly 1, 1983.

[Rh:IMBURSEMENT BY ARSONIST]

292971 Arsonist to reimburse agencies for crnts of investigation
and prruecntion.

2929.72 liepcalcd-

[IN GENERAL]

§ 2929.01 DeGnilions.

As used in this chapter:

(A)(I) "AlternaGve residential facility" inemrs, subject
to division (A)(2) ofthis section, any facility other than an
offenrler's home or residcnce in whieh an offender is
assigned to livc and that satisfies all of the folloxving
criteria:

(a) It provides programs through wlrich tlre, offender
may seek or maintain employment or may receive educa-
tion, training, treatment, or habilitation.

(I>) ]t has received the appropriate Heense or eertificate
for any specialized education, training, treatment, habili-
tation, or ollrer servicc that it provirles front ttre govem-
rnent agency that is responsible for licensing or certifying
that type of educ•ation, training, treatment, habilitation, or
sctvice.

(2) "Alternativc residential facility" docs not include a
comnunitv-based correctional facility, jail, halfway house,
or prison-

(13) "Ilad time" uieans dre time by which the parole
bourd adtnini.shatively extends an oBendet=s stated prison
term or terms pursuant to section 2967.11 of the Revised
Cudc because the parole board finds by clear and con-
vincing evidence thnt the offender, w}hfle serving the
prison tetm or ternrs, committed an act that is a criminal
offense under the la, of this state or thc United States,

269
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whether or not the offender is proseculed for the conr
tnission of that act.

(C) "Basic probation supervisior!" nieans a requitement
that the offender maintain contact .vith a person ap-
pointed to supervise tlie offender in accardance with
sanetlons imposed by tlre court or imposed by the parole
board pursuant to section 2967.28 of the Revised Code.
"Basic probation supervision" includes basic parole super-
vision artd basic post-release control supervision.

(D) "Cocaine," "crack cocaine;' "iashish;" "L.S.D.;'
and "unit dose" have the same meanings as in section
2925.01 of the Revised Code.

(E) "Community -based correetional facillty" means a
community-ba,sed cmi'ec6onal facility and program or
district cunimunity-based correctional facility and pro-
gram developed pursuant to sectlons 230151 tn 2301.:58 of

the Revised Code.
(F) "Community conirol sancllon" means a sanction

iltat is not a prison term mrd that is deseiibed in section
2929.15, 2929.16, 2929.17, ur 2929-18 of the Revised
Code or a sanctinn that is not a jail term and that is
described in section 292226, 2929.27, or 2929.28 of the
Revised Cucle. "Coinmunity enntrol sanc6un" includes
probation if the sentence involved was imposed for a
felony that was comnrittcd prior to July 1, 1996, or if the
sentencc involved was imposed for a misdemcanor that
was committed prior to January 1, 2004

(G) "Controlled substance," "marihuana," "schcdule
I," and °sclrednle H" have the same meaniugs as in section
3719.01 of the Revised Codc.

(H) "Curfev" means a reqnirement that an offender
during a specified pcriod of time be at a designated place.

(I) "Day reporting" means a sauetian pursuant to which
an offender is ieqiured each day to report to and leave a
center or odrer approved repmting lncation at speeified
times in order lo participatc in work, education or trainuig,
treatment, and uther approved programs at the center or
outside the center.

(J) "Deadly weapon" hav the snme meanfng as in
section 2923.11 of die Revised Cade.

(K) °Drug and alcohul use monitotiug" means apru-
grant undcr which an offe,nder agrces ta submit tn random
ebeinical analysis of die offender's blood, breath, or udne
to determine wlrether the offender lras ingested any
alcohol or nther drugs

(L) "Drug treatment progmm" means any program
under which a person tmdergoes assessment and trczt
ment designed to reduce or complete.ly eliminate tlie
persori s physical or emotional reliance upon alcohol,
another drug, or alcohol and anutber drug and under
which the person may be required to receive assessment
and treatment on an outpatient hasis or maybe required to
reside al a facility other than the person's home or
residence while undergoing assessment and treatmnnt

(M) "Ecnnomic loss" means any cconomnic detriment
suffered by a vict[m as a direct and proximate result uf llre
commission of an offense and include.s any loss of incnme
due to lost tlme at work hccause of any injury causcd to
lhe victint, and any properlv loss, medical cost, or funeral
expense incurred as a re.sult of the commission of the
offense. "Economic loss° doee not ine.lude nmn-ccunomic
loss or any punitive or exempltuy rlnmages

(N) "Educntian or traiuing" includes stucl\at, or In
conjunctlon with a program offemd by, a university,
college, or technical college or vocational study and also
includes the cvmpletion of prlmaiy school, secondars
school, and literacy cun5cula or their equivalent.

(0) "Firearm" bas the same nteanurg as in section
2923.11 of the Revised Code.

(P) "Ilallway ltouse" rneans a facility licensed hy the
division of parole and commtmity services of tlte depart-
ment of rehabilitation artd correction pursuant to section
2967.14 of the Revised Code as a stutable facility for the
care and heatment of adult offenders.

(Q) "House arrest" means a period of confinement of
an offender that is in the offender's home or in otlier
premises specified by lhe sentencing court or by the
parole board pursuant to section 2967.28 of the Revised
Code and during which all of the following apply:

(1) The offender is reqtured to remain in the offender's
Irome or other specified premises for the specified period
of conBnement, except for periads of time during which
the offender is at tlte offender's place of crnployntent or at
atlter premises as autherized by the sentencing court or by
the parole board.

(2) The offender is required to report peiodically to a
peaon designated by the eourt or parole board.

(3) The offender is subject to any otber rrestrictions nnd
mqturements that may be iinposed by the sentencing
court or by the parole board.

(R) "lntensive probation supeivision" means a require-
mcnt that an otfender maintain frequent contact with a
person appointed by the court, or by the parole board
pursoant to section 2967,28 of tlre Revised Code, to
supervise lhe offender while the offender is seeking or
maintaining necessary employment and participating in
training, education, and treatmerd programs as required in
tlrc court's or parole board's order. "Intensive probation
supervision" inclucles intensive parole supervision and
{ntensive post-release control supervision.

(S) "jaiP" means a jail, workhouse, ntinitnum security
jail, ur otlter residential facility used for the confinement
of alleged or convicted offenders that is operated by a
political snbdivision or a cornbination of politioal subdivi-
slons of this state.

(T) "Jail term" means the term in a jail that a scntenc-
ing court imposes or is autliorized to impose pursuant to
.section 2929.24 or 2929.25 of the Revised Code or
puisuant to any other provision of the Revised Code that
authonzes a lerin in a jail for a misdemeanor ennvicfion.

(U) 'iblandatory jail terni" means the term in a jail that
a sentencing court is required to impose pursuant to
clivision (G) of section 1547.99 of the Revised Code,
division (E) of section 2929.24 of the Revised Code,
division (E:) of section 2903.06 or division (D) of section
2903.08 of fhe Revised Code, division (B) of sectinn
4510.14 of the Reviscd Code, or division (G) of section
4511.1.9 of the Revised Cocle or pursuant to any other
provision of the Revised Code tlrah2quires a term in a jail
for a misdemeanor conviction.

(V) "Delinquent child" has the sante ineaning as in
sce,tion 2152.02 of the Revised Code.

(W) °Licensc violatiori report" means alreport that is
made by a sentencing court, or by the parole board
pursuant to section 2967.28 of die Bevised Code, to the
regulatory or licensing board or agency that issued an
offender a professional license or a llcen.se or permil to do
bn.siness in this state and that specifies that the offender
has been convicted of or pleaded guilty to an affense that
may violate the conditions tinder which the offender's
prafessionttl licensc or license or permit to do bu.siness in
lhis state was granted or an offcnse for wluch tlre offend-
er's prafessioual license or license or permit to do business
in this state may be revoked or suspended.

(X) ' Major drug offender'
cmivicted of or pleads gullty
or offer to sell any' drug, cum
or substance that consists c
thousand grams of liasliisli; al
crack cocaine; at least one tht
is not crack cocaine; at least
unit doses or two hundred fi
five thousand unit doses of L
of L.S.Din a llqnid concent
distillate forin; or at leasl on.
of any other schedule I ur I
than marihnana that is necest
third degree pursuant to
2925.05, or 2925.I1 of the R
the possession of, sale of, o
suhstance.

(Y) "Mandatary' pnson ten

in,g:
(1) Subjecttodivisiun(Y)^

prison thnt must be inipusc,
stances set forth in divisions
nf section 2929.13 and divis
the Revised Code. Except as
2925.03, 2925 04, 2925.05,
Code, unless the maximun
required under section 2929
the Revised Code, a tnanda
this division may be anp pi
level of offense.

(2) The tcrm nf sicly nr
piison that a sentenring cot
third or fmtrth degree fel,
division (G)(2) of section 29
(e) of section 4511.19 of du
one, two, three, four, ur
sentencingcourtisrequired
(G)(2) of section 2929.13 o

(3) The te.rm in prison in
of section 2971.03 of the I
and in the circumstances d
section 2929.13 of the B
division (R)(1)(a), Ib), ar
(?3)(3)(a), (b), (c), or (d) of
Code aud that term as mod
section 2971.05 of the Rev

(Z) "Monitored time` r
which an offendcr continur
sentencing court or pamle
other than leading a lawa'

(AA) "Offender" means
convicted of or pleacls guilt

(BB) "Pri.son" mecuis a
cmifinement of canvicted
the control of the departi
rection but does nut IncL
operated unrler authorit
Re,dscd Code.

(CC) "Prison ternr` inr
tions for an offender.

(1) A stated prison ten
(2) A imm in a prisa

appruval of, lhe senteuc
2929.20, 2967.26, 512
[5120.03 2J, or 5120.073 1

(3) A tcrm in pnsmt ^
sectinn 29Cpursuant to



nc meaning as in section

a faeility licensed by the
nity services of the depart-
rection pursuant to section
as a suitable facility for the

fenders.
a period of confinement of
fender's Irome or in other
artencing court or by the
ion 2967.28 of the Revised
the following apply:
I to remain in the offender's

ises for the specified pericd
riods of time during which
s place of employment or at
y the sentencing court or by

d te report periodically to a
rt or parole board.
to any other restrictions and
nmosed by the sentencing

ipmvision" means a require-
ain ft'equfu contact with a

rt, or by the parole board
of the Revised Code, to
the offender is seeldng or

^yment and participating in
nent programs as required in
order. "Inteasivc probation
ive parole supervision and
supervision.
uktrouse, minimum sccurity
ty used for the confinement
ndcrs that is uperated by a
binarion of pnlitical subdivi-

terni in a jail that a sentenc-
nized to impuse pursuant to

of the Reviscd Code er
on of lhe Revised Cocle that

a misdemeanor conviction.
mcams the term in a jail that
recl to imposc pursuant to
7.99 of tlre Revised Code.
9.24 of the Revised Code,
06 or division (D) of section
rde, division (B) of scction
e, or division (G) of section
le or pursuant to any other
ethatrequiresaterminajail
n
as the sanie meaning as in -
ed C:ode.
pmt' means a report that is
nt, or by the parole board
of the Reviscd C:odc, to die
id or agency that issued an
>e or a license or permit tn do
at specifics that the offender
aded guilty to an offense thzt
imder which the offender's

;e or permit tn do business in
offmise fbr which thc effcnd-
snse or permit to do business -
I or suspended-

PGN.1L71CS ANIJ SENTENCING

(X) "Major drug offcndcr" nreans an offender who is
convicted of or pleads guBty to the possession of, sale of,

- or offer to sell any drug, compound, mixture, preparatlon,
or substance tlrat eonsists of or contains at least one
thousand grams of baslush; at least one hundred granis of
crack cocaine; at least une thousand grams of cocaine that
is not crack coeaare; at least two thousand five hundred
unit doses or t^vo hundred fifty grarns of heroin; at least
five thousand unit doses of L.S.D. or five hundred grams
of L.S.D. in a Bquid concentrate, liquid extract, or liquid
distillate fornl; or at least one hurrdred tunes the arnount
of any otlier schedule I or Il controlled substance other
than marihuana that is necessary to commit a felony of the
third degree pursuant to secfion 2925.03, 2925.04,
2925.05, or 2925.11 nf the Revised Cecle that is based on
the possession of, salc of, or offer to sell the controllecl
substance.

(Y) "Mandatory prison tenn" means any nfthe follow-

ing:
(1) Subject Lo division (Y)(2) of this scetion, the term in

prison that most be imposed for the offenscs or circum-
stanccs set forth in divisions (F)(1) lo (8) or (F)(12) to (14)
of section 2929.13 and division (D) of section 2929.14 of
the Revised Code. Except as provided in sectfons 2925,02,
2925.03, 2925.04, 2925.05, and 2925.11 of the Revisecl
Code, unless the maximum or another specific term is
required under section 2929.14 or 2929.142 [2929.14.2] of
tlre Revised Code, a Inandatury prison tcrm described in
this câvision may he any prison term authorized for tlle
level of offense.

(2) The term of sixty or one hundred lwenty days in
prison that a sentencing court is required tn impose for a
third or fomth degree felony OVI offense pursuaut to
division (G)(2) ofsection 2929.13 and division (G)(1)(d) or
(e) of sectton 4511.19 of the Revised Code or tlle term of
one, two, three, four, or five years in prison that a
sentencing court is required to impose pursuant to division
(C)(2) of section 2929.13 of the Revised Code..

(3) The term in prison imposed pursuant to clivision (A)
of section 2971.03 of the Revised Code for the nffenses
and in the circnmstances described in clivisiou (F)(11) of
section 2929.13 of the Revised Code nr purxuant to
division (B)(1)(a), (b), or (c), (B)(2)(a), (b), or (c), cr
(B)(3)(a), (b), (c), or (d) of section 2971.03 of the Revised
Code and tlrat term as modified or ter-ininated pursuard to
section 2971.05 of the Revised Code.

(Z) "Monitored time" means a penod of time durirtg
which an offender eontinues to bc underthe control of the
sentencing court or parole board, subject to nu cunditions
other than leading a law-abiding life.
- (AA) "Offender" means a person who, in this state, is
convicted of or pleads guilty to a felony or a mfsdemeanor.

(BR) "Pdsen" means a residential facility used for the
confinement of convictcd felony offenders that is under,
the control of the department of rehabilitation and cor-
rection hut does not include a violation sanefion center
operated under autlrority of section 2967.141 of the
Revised C'nde.
,. (CC) "Prison lerm" includes any of the follnwing sanc-

tions for an offender:
(1) A stated prison term;

-(2) A term in a prison shortened by, or witb thc
approval of, the sentencing eourt pursuanl to section
2929 .20, 2967.28, 5120.031 [5120.03.1], 5120.032
[5120.03.2], or 5120.073 [510207.3] of tbe Revised Cude;

(3) A Lertn in prison extendcd by bacl tinie imposed
pwsuant to section 2967.11 of die Revised Code or

§ 2929.01

imposed for a violation of post-release control pursuant to
secLion 2967.28 of the Revised Code.

(L)D) "Repeat violent offendcr" means a person aboul
whom botlr of die follo,ing apply:

(1) 'Lhe person is being senteneed for committing nr for
complicity in committing any of the fullomving:

(a) Aggravated murder, nmrder, any felony of the first
or second degree that is an offense of violence, or an
attempt to commit any of lhese offenses if the attempt is
a felony of the first or second degree;

(b) An offense under an exisGng ur former law of this
state, another state, or the United States that is or was
substantially eqtrivalent to an oflense described in division
(DD)(1)(a) of this sectinn.

(2) Thc person predon.sly was comicted of or pleaded
guilty to an offensc described in division (DD)(1)(a) or (b)
of tlus section.

(EE) "Sanctiur" means any penalty imposed upon an
offender who is convicted of or pleads guilty to an offense,
as punishment for the offensc. "Sanction" inc]ndes any
sanction imposecl pursuant to any provision of sections
2929.14 to 2929.18 cr 2929.24 tu 2929.28 of the Revised
Code.

(FF) "Scntence" means the sanetlon or combination of
sarwtiuns imposed by the senteneing court on an offender
who is convicted of or pleads guilty to an offense.

(GG) "Stated prison tcrrri' means the prison te'm,
mandatory prison term, or combination of all prison terms
and mandatory pdson tenns imposed by die senteneing
court pursuant to section 2929-14, 2929.142 [2929.142],
or 2971.03 of the Revised Code. "Stated prison term"
includes any credit received by die offender for tinre spent
in jail awaiting tiial, sentencing, or transfer to prison for
lhe offense lmd auy time spent under house arrest or
house an-est with electronic nronitorinu inipesed after
earning credits pursuant to section 2967.193 [2967.19.3]
ofthe Revised Code-

(HH) "Vicfim-offendcr mediation" means a reconcilia-
ticn or mediation program that involves an offender and
the victim of tlre uffensc committed by the offender and
that includes ameeting in which the offerider and the
vietim muy discuss the offenee, di.scrvss restitution, and
consider other .sanetions for the offense.

(11) "Fourth degree felony OVI nfPense." means a vio-
latien ol division (A) of section 451119 of the Rmdscd
Code that, under division (C) of that section, is a felony of
the foutth degree.

(JJ) "Mandatory tcrm of local incarceratimr" means [he
term of sixty or one hundred heenty days in a jail, a
connnunity-based correctional facility, a halfway house, or
an alternative residential facility that a sentencing court
may impose upon a person who is convicted of or pleads
guilty to a fourth degree felmny OVI offense pursuant to
divisiun (G)(1) of scction 2929.13 of the Revised Code and
division (G)(1)(d) nr (e) of s'ectlon 4511-19 of the Revised
Code.

(KK) "Designatecl homicidc, assault, or lddnapping of-
fensc," "violent sex offense," "sexual motivaGon specific•a-
tinn," "sexually violent offense," °seatmlly violent preda-
tor," and "sexually violent predator spccification" havc the
same meemings as in sectton 2971.01 of the Revised Code-

(Ll.) "Sexual)y oriented uffense;' "child-victim ori-
ented offcnsc," and "tier I11 sex offender/clrlld-viclim
offender," have lhe same tncanings as in sectinn 2950.01
of the Revised Cnrle.

(MM) An o(fense is "committed in the vicinity of a
ehild" if the offender commits the offense within thirty
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feet of or within the samc residentlal unit as a child who is
under eiglrteen years of age, regardless of whedrer the
offender lmows the age of the cl»ld or whether lhe
offender knows the offert.se is being committed within

thirty feet of or within the same residential unit as the

cltild and regardless ofwhether the child actually views the

comrnission of tls offense.
(NN) "Famlly or household membei" has the same

ntearring as in section 2919.25 of the Revised Code.
(00) "Motor velilcle" and "manufactured home" have

the same meanings as in section 4501.01 of the Revised

Code.
(PP) °Detention" and "detention facility" have the

same meanings as in section 2921.01 of the Revised Code.
(QQ) "Third degree felony OVI offen.se" means a

violation of division (A) of seaon 4511.19 of tbe Revised

Code tlrat, under division (C) of that sectlnn, is a felony of

the third degree.
(RR) "Random drug tesfing" has tlhe same rneaning as

in section 5120.63 of the Revised Code.
(SS) "Felony sex offense" has the same mearring as in

sec6on 2967.28 of the Revised Codc.
(TT) "Rody amwr" has the samc meaning as in section

2941.1411 [2941.14.11] of the Revised Code.
(UU) "Electronic monitoring" means monitoring

through the use of an electronic monitaring device.
(W) "Electronic monitoring device" means any of the

following:
(1) Any dcvice that can be operated by electrical or

battery power and that conforms with all of the following:
(a) The device lias a tran.smittcr tlrat can be attached to

a persun, tlrat will transmit a specified signal to a receiver
of the type described hi division (W)(1)(h) of this section
if the transmitter is removed from the pcrson, tumed off,
or altered in auy manner without prior court approval in
relation to electronic murutoring or without prior approval
of the department of rehabilitation and correction in
relation to the use of an electronic monitoring device for
an inmate on transitional control or otherwise is tampered
with, tlrat can transmit continnoassly and periodically a
signal tu that receiver when the person is within a
specified distance from the receivcr, and that can transmit
an appropriate signal to that receiver if the person to
whom it is attached travels a specified distance from that

receiver.
(b) The device lias a receivcr that can receive continu-

ously the signals transmitted by a transmittcr of the type
described in division (VV)(1)(a) of tlris section, can trans-
mit continuously those signals by tele.phouc to a central
monitoring computer of tlle type deseribed in division
(W)(1)(c) of this sectiort, and can hansmit continuously an
appropriatc signal to that central monitoring compnter if
the receiver is hrmed off or altered u7tlrout priur court
approval or otherwise tampered witlr.

(c) The device has a central rnonitoiing computer tlrat
can receive continuously the signals transmitted by tele-

phune by a receiver of the type described in division
(W)(1)(b) of this section and czn mmiiitor continuolrsly
the person to whom an elcctronic monitoring device of the
type described in division (VV)(1)(a) uf this section is
attached.

(2) Any device that is not a device of the type described
in division (VV)(1) of this section and that conforms with

all of the following:
(a) The device includes a transmitter and receiver that

can monitor and dctcrmine the location of a subject
person at any finre, or at a designated poinl in time,

through dre use of a central monitoring cumputer or
through other electronic means.

(b) The device includes a transmitter and receiver that
can detennine at any tinte, or at a desigrrated point in time,
througlr tlre ose of a centrnl monitoring computer or other
electronic means the fact that the transrnitter is tumed off
or alte'ed in any manner without prior approval of the
court in relation to tlre electronic tnonituring or witlrout
prior approval of tlre department of relrabilitation and
correction in rclation to the use of an electronic monitor-
ing device for an inmate on transitional control or otlreo-

svise is tampered with.
(3) Any type of teehnology that can adequately track or

determine the location of a subject person at any time and
that is approved by the dircctor of rehabilitation and
correction, fncluding, but not limited to, any satellite
technology, voice tracking system, or retinal scanning
systcm that is so approved.

(WW) "Non-econornic loss" means nonpecuniary harnl
suffered by a victim of an offense as a result of or related
to the commission of the offense, inclurLng, but not
limited to, pain and suffering; loss of society, consortium,
comnpmrionship, care, as'sislance, attenLon, protection, ad-
vice, guidance, counsel, instmetion, training, or eclucatlon;
mental anguish; and any utlrer intangible loss.

(XX) "Prosecutor" has the same rrteaning as in section
2935.01 of the Revised Code.

(YY) "Continuous alcohol monitoring" means the ahil-
ity to automatically test and perioclically transmit alcohul
consumption levels and tamper attempts at least evety
hour, regardless of the location of the person who is being
monitored.

(ZZ) A person is "adjudicated a sexually violent poeda-
tor" if the person is convicted of or pleads guilty to a
violcnt sex offense and also is convicted of or pleads guilty
to a sexually violent predator specificatimt that was in-
cluded In the indictment, count in the indictment, or
information charging that violent scx offense or if the
pcrson is convicted of or pleads guilty to a designatcd
homicide, assault, or lddnapping offense and also is con-
victed of or pleads guilty to both a seaual motivation
specification and a sexually violent preator speciGcation
that were inclnded in the indictment, count in the indict-
ment, or information charging that designated homicidc,
assault, or kidnapping offense.

(AAA) An offense is "committed in proxmity to a
school" if the offender commits the offensc in a school
safety zone or within five hundred feet of any school
builcling or the boundaries of any school promiscs. regard-
le.ss of wbetlmr Ihe offender ]mows the offense is bcing
committed in a school safety zone or uithin Gvc hundred

feet of any school building or the boundaries of any school
premises.
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PENALTIES AND SENTEFCING

71;e provis3ons nf § 6 nr 152 v S 10 read as folloms:

SECfION 6- 'Secfion 2929.01 of the Aevised Code is.
, resented in this act as a composite of the section as amended by

b d b f h h. H.B. 461 an Am. Su . S.B. 260 o t e 126tyOlh Am. Su
f'Gneal Asseoiblv. The Genera] As.venibly, applying the.

end nentsare to baharmonlzed if re oi halnably capablc ofna
amnltaneous opcraaon, finds that the composites are the resalting

lons of Are sections in effect pior to Ibe effecGve date of the
"r,jions aa presenled in tllls act.

The provuions of § 5(B) of 1.51 v H 461 read as Collows.
Sl+CTION 5. (B) Section 2929.01 of tls Beiscd Code is

presented In this act as e composite of the sectlon as amended b)
yelh Am. Sub. HB. 95 and Am. Sub H.B. 162 of tlie 126Lh
^neral Assembly. The General Assembly, applying the pnnciple
stated in di.isiuo (8) of sectiou 1.52 nf the Resdsed Code that
nmendments nre to be himnonized if reasonably oopable of
9m11ltaneeus operafion, finds that the eonrposite is the resoiting

rsion of tlre scction in effect pnor to thc eBective date of thre e
section ae presented in this act.

The provisinns of § 3(B) of 151 v S 260 read as fullnws:
8160fION 3- °°`(B) Section 2929.01 of the ReviseJ Code is

resented in tlds nct as a mmposite of the sectian as amended by
Elh Anl- Sub. H71 95 and Am Sab. H.B. 162 of thc 126tb
Ceneral Assembly. 1'he General Assembly, applying tJre principle
statcd in division (B) of scction 1-52 of the Revised Code Omt
ainendments are to be harmonized if reasonably capable of
slmaltaneous operation, finds that the composite is We revnltiug
versian of the seclion in effect prinr to the ef7.r:Hve date of the
eedion as presented In this acc

The provisians of § 3 of H.B 478 (150 v-) read as follows:
SEt.TION 3. °°° Sections 2929.01, 2929.13, and 2929.14 of

the Beised Code are prescntcd in this act as contposites of the
sedions xs amendcd by botb Sob. H.B.52 and Am. Sub. H.B. 1G3
nf Ihe 1250, General Assembly. '°' The General AssemWv,
appl}+ng the pnnciple stated in division (B) ofsection 1.52 of the
Rericd Cnde that amendments are to he hannonired if reasnnably
copable of simultancous operatlnn, find-s that the composites aic
the resulting versimw ol'the sections in effect prior to the cffcctivc
dalo of the sections as presented in this act.

The cffective date is set by section 4 of HB- 490-
Not analogous to fonncr EC ¢ 2929.01 (134 v 11511; 136

r11300;137v11565;139vS199;1401S210;142vH261;
145 v 11571; 145 v S 186, repealed 146 v S 2, § 2, eff 7-1-96.

Thcprovisionsof§ 5ofSB.123 (149amendrdhy§ 3
of IID. 163 (150 v-), read as follm",

SEC17ON5.Nol..9thtatdirgdi,'s (B)cl ca'nn155ofthe
Acsised Cade, the pro. , v of the R.vsed Cede amended or
enoctcd in SecL uns 1 m 1 2 of tlus act shall applv only in rclation
to eonduct and offensns emnmitted on or after ]anunrv 1, 2004.
(:onduct and nfl'enses committed prior to ]anua, 1, 2004, shall be
gnvemed by the luw in effect on the date the conduct ar oLfense
.vas cominitted.

6ce provisions,
§291925.

5'ec pvvisions,
§ 2923.36.

s
l ll

§ 4 of HB 327 (149 v-) lollmving RC n, mo Or
vehicle"' has [he same meaning as in section 4501.01 of the

§ 11 of SB 179 (148 v -) f)llm+nng HC Revised Code.

[PENALTIES FOR MuRllER]

§ 2929.02 1'enalties for aggravated mmdcr
wmtn-dcr.

(A) 4Vltoever is convicted of or pleads guilL. to aggra-
swted murder in siolation of scction 2903.01 nf the Revised
Cade shall suffer death or be imprisoned for life, as
dctennined pursuant to scction.s 2929.022 12929 0231,
2929.03, and 2929.04 of Ihe Revised Code, cxccpt that no
person who mises thc matter of nge pursuanl to section
2929923 [2929.02.3] of the Revised Codc and svho is nnt
found to have been cighteen ypars of age or older at the
tinle of the coinmission of the offensc shall suffer rlenth In

§ 2929:02.1

addition, the offender maybe fined an anrount frxed by the
cowt, but not more than twenty-five thousand dnllars.

(B)(1) Except as otherwise provided in division (B)(2)
or (3) of this sectton, whoever is eonvicted of or pleads
gnilty to murder in violation of secLion 2903.02 of the
Revised Cnde.shall be imprisoned for an indefutite term of
fifteen years to life.

(2) Except as otherndse provided in division ( B)(3) of
this section, if a person is convicted oC or plearls grWty to
murdcr in sdolation of secfion 2903.02 of the Revised
Code, the victim of the offense was less than thirteen years
of age, and the offcnder also is convicted of or pleads
guilty to a sexual motivation specification that was in-
duded in the indictment, count in the indictment, or
informat3on charging dte offense, thc court sliall impn.se
an indefinite pnson Lerm of tlrirty years to lifc pursuant to
division ( B)(3) of section 2971.03 of the Revised Code.

(3) If a person is convicted of or pleads guilty to murder
in violation of section 290302 of the Revlsed Code and
also is convicted of or pleads guilty to a sexual moHvation
speciGcation and a sexually violent predator spe.cificaHen
that were inchrded in tbe indiotment, count in the indict-
ment, or infonuation that charged the mtuder, the eourt
shall impose upon the offender a terni of life imprisun-
ment without parole that shall be served pnrsnant to
section 2971.03 of the Revised Code

(4) In addition, tlm offender may be fined an amount
fixed bv the court, bul not more than fifteen thousand
dollars.

(C) 'fhe courL shall not impuse a fine or fincs for
aggravatcd murdcr or nrnrder which, in the aggregaLe and
to the extenL nat suspended by the comt, cxcoeds the
amuunt which the offender is or will be able to pay by the
method and wilhin the tlme allowed without undue
Itardship to the offcnde,r ar to the dependents of tbe
offendet; or will prevent the offender from maldng repa-
ration for the vlcfim's wrongfnl deatll.

(D)(1) In addition to any othersmmtions imposcd for a
violation of section 2903.01 or 2903.02 of the Revised
Code, il the offencler used a motor vehicle as thc mcans to
commit thc violation, the conrl shall impose upon the
nffender a class hvo suspensiou uf the offender's driver's
lir ense, commctclal dliver's license, tenrpolnq instruction
pennit, probntionary license, or twnres'ident operating
privilege as specified in division ( A)(2) of section 4510-02
of thr Redsed C:odc.

(2) As used in diNdsion ( D) of this sectio " L

HI.S'I'O11Y: 134 v 11 511 (Eff 1-1-74); 139 v S 1(Eff
10-19-81); 146 v H 180 (E(P 1-1-97); 147 v S 107. Eff 7-29-98;
151 v EI 461, § 1, eff. 4-4-07; 152 v S 10, § 1, eff. 1-1-08.

The effecHve date Is set bv § 3 of 152 v S 10-
See pwvisians, § 4 of HB 180 (146 v-), Collmving RC
292134

(y 2929,02.11 § 2929.021 Notice to
supreme court of indictment chargirrg aggravated
murder, plca.

(A) If au iudictmcnt or a count in an indictment
aharges the defendanI wiLh aggravated nmrder arrd con-
tanis onc or tnorc .specillcntions nf aggravating clrcurn-
stances listed in divisiou (A) of scction 2929.04 of the
Reviscd Codc, Lhe clerk of the comi in which the indict-
menl is fled, vvithiu Gftcen davs afte- the duy nn which it
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rnd from which the court sllall
the same sentences of life'
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sion (D) of section 2929.03 of
nining whether to impose upon .
of deatll, a sentence of life

mite term consisting of a mini-
and a maxi[num term of life

-to that procedurc, the court or
Il impose a sentence other than
mrt or panel shall impose upon
entences of life imprisonment
sosed at the time the offender
r which the sentence of death -
as specified in this divisinn, or
ng of a minimum term of thirty
ni of life impriso[unent thatis
this division. If division (D) of

tevised Code, at ihe time the
ggravnted murder for which the
,posed, required the imposition
was not itnposed of a sentence

lout parole or a sentence of an
. of a rninimum term uf thirty
rm of life imprisonment to be
rision (A) or (B)(3) of section
ode and scrved pursuant to that
el shall impose the sentenceBo
es, the sentences of life impris-
at the llearing, and Crom which

iposc sentence, shall be the same
iment that were available mider
29.03 or under sestion 2909.24 of
time the offendcr eommitted t11e
dence of death was imposc<L`
fe imprisonmcnt without parole
.er pursuant to sectian 2929.021
of the Revised Codc is set aside,
he sole reason that the statutory
he sentencc of lifc imprisonmenl
=t forth in sectians 2929.03 nnd
Jode is unconstitutional, the trial
offender shall condnct a hearing
ider to life imprisonment lilL

twenty-five full years ofvingcr
mplisonment wilh parole. elia bil-

ears of imprisonment. - 'dl y

3ctiun limits o[ ^'estricts thc riglds

l,y,at;,lg a conviction or sentence of death, when an appcal
of that nature othenvise wrotdd be available.

(g) This se.c6on, as amended by H.B. 184 of the 12.5th
geueral assembly, shall apply to all offenders wlro have
bceo sentenced to death for an aggravated [nmder that
was committcd on or after October 19, 1981, or for

terrorism tht comniitted A125th1 5 ,
generalThis sectinn, a-s amended by H B. 184 of the g

assembly, shall apply equally to all stich offendexs sen-
tenced (o death prior to, on, m after March 23, 2005,
including offenders wbo, on Marell 23, 2005, are challeng-
ing thetr sentence of death and offenders whose sentence
Of death has been set aside, nullified, or vacated by any
cnud Of this state or any fedelal eeurt but who, as of
March 23, 2005, have not yct been resentenced.

p1STO11Y: 139 v S 1(Eff 10-19-81); 146 v S 4(rfi 9-21-95);
146 v S 2(13ff 7-1-96); 146 v S 269 (Eff 7-1-96); 146 v S 258
(LI{ 10-16-96); 146 v 11 180 (Eff 1-1-97); 147 v S 107. Eff
7.29.98; 150 v H 184, § 1, 017. 3-23.05; 152 v S 10, § 1, efY.

1-1-08.

'fhc elfcetive date is set by ( 3 of 152 v 5 10.
'I6c pro,isians af § 3 nf SB 104 (147 v-) readd as follows:
S6C'fION 3. Scctian 2929.06 of Ihe Revised Code is presented

in rhis aci as a composite Of the sectiou aa amended by Am. Sub.
5B. 269, Sub- S.D. 258, and Am- Snb. H.B- 180 of the 121st
Ceneivl Asscmbl), with the new language of none of the acts
shown in capital letteis. This is in reeognieon of the prinoiple
sivted in disnston (B) of section 1.52 of the Revised Code that such
amendntens are to he harmmnzed where not substantively trrec-
oncibable and constitute_c a legislative 6nding [liat such is the
resuhing bersion in effect pdor to the effecHve date of this act.

See provlsions, 4 of HH 180 (146 v-) following RC

292134.
S'ee uroFlsiuus, §St 3, 4 of 5R 269 (146 v-) follosving RC
z9za.03.

[PENALTIES FOR FELONY]

§ 2929.11 . Prrposes of felony sentencing;
discrimination prnhihited.

(A) A comt that sentences an offendcr for a felo[ly shall
be guided by the oveniding porposes of felony sentencing.
The overriding pmpnscs of fclony senterlcing are to
prntect the public from future crime by the offender and
others imd to punish thc offcnder. To achieve those
purposes, the senteneing court shall consider the nee,d for
inexpncitating the offcnder, detcriing the offender and
olhers from future crime, rehabilitating the offender, and
ma6ing restitution to the victim of the offense, the public,
or both.

(13) A sentence imposed for a felony shall be reasorlably
calculated to achieve the Iwo overriding purposes of felony
sentencing set forth in division (A) of this section, curn-
mensuratc with and nol demeaning to the seriousness of
Ilic offender's cronduct and its impact upon the victim, mld
mnsistent with sentences imposed for similar erimes
committed by similar offe.nrlm's.

(C) A c'ourt that imposes a seuleuce upon an offender

for a felony s'llall nnt base the sentence upon the race,

elhnic background, gender, or religion uf the offencler.

itI.STORI': 148 v S S. Eff 7-1-96.

Not onalobnus to fonncr RC § 2929.11 ( 134 v H 511; 137
vS119;1391 S199;140r.S'210;140v11 265;140v54;141
e 11 284; I13 v H 51; 143 v S 258), repnnled 146 v S 2, ( 2,
cff 7-1-96.

Tlie effcctne dale is sel bv scction 5 of SB 2-

y 2.92+9.12 Seriousness and recidivism fac-

tm's.

(A) Unless othensAse required by section 2929.13 or
2929.14 of the Revised Code, a court that imposes a
sentence under dlis cbapter upon an offender for a felony
]las discretion to determine the most effective way to
comply rvith the pmposes and pinciples of sentencing set
fortb in section 2929.11 of the Revised Code. In exercising
that discretlon, the court shall consider the factors set
forth in divisions (B) and (C) of tlus section rclating to the
seriousness of the cnnduct and the factors provided in
divisions (D) and (E) of this section rclating to the
likelihood of the offender's rccidivism and, in addition,
may consider any otller factors tlrat are rclevant to achiev-
ing those purposcs and principles of sentencing.

(B) The sentencing eourt shall consider all of the
following that apply regarding die offender, 171e offense, or
the victim, and any other relevant factors, as indicating
that the offender's eonduct is rnore serious than conduct
nonnally constituting the offense:

(1) The physical or mental injury suffered by the victim
of the offense due to the conduct of the offender was
exacerbated because of the physical or mental condition or
age of the victim.

(2) The victim of the offcnse suffered serious physical,
psychological, or economic lmrm as a result of the offense.

(3) The offender Ireld a publie office or position of tlvst
in the colnmunity, and the offense related to that office or
positiun.

(4) The offender's oecupation, elected office, or profes-
sion obliged tlle offender to prevent the offense or bring
others committing it to justice.

(5) The offender's professional reputation or occupa-
tion, elected office, or profession was used to facilitate the
offense or is likely to influence the future conduct of
others.

(6) The offendel's relationship withthe victini facili-
tated the offense.

(7) The offender committed the offense for hire or as a
part of an organized miminal activity.

(8) In committing tbe offense, the offender was moti -

vated by prejudice based on race, ethnic hackground,
gender, sexual orientation, or religion.

(9) If the offense is a violztion of section 2919.25 or a
violation of section 2903.11, 2903.12, or 2903.13 of the
Revised Code involving a person who was a fanlily or
household mcmber at the time of tlre violalion, tlre
offender eomtnitted the offense in the vicinity of onc or
more children who are riot victinms of the offense, and the
offender or the victim of the offense is a parent, guardian,
custodian, or person in loco parentis of one or more of
tilose children.

(C) The sentencing court shall consider all of the
following that apply regarding the offender, the offense, or
the victim, and any other relevant factors, as indicating
that the offender's conduct is less serious than cnnduct
normally constituting the offense:

(1) The victim induced or facititated the offense.
(2) In coininitting tlre ofPense, dle offendcr acted under

strong provocation.
(3) In committing the offense, the offendcr did riot

cause or expcct to cause physical hann to any person or
property.

(4) 'fhere are substantial gronnds to mitigale the of-
fender's conduct, allhough the grouncls are not enough to
constittde a defense., order setting aside, nullifyung. or

a^
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;(H) No financial sanction intposed undethis section or
section 2929.32 of the Revised Code shall preclude a

victim frotn bringing a civil action against the offender.

-' HISTORY: 146 v S 2 (Eff7-1-96); 146 v S 269 (Hff 7-1-96);

146 v H 480 (Eff 10-16-96); 146 v S 166 (Eff 10-17-96); 147

v H 122 (Eff 7-29-98); 148 v S 107 (Eff 3-23-2000); 148 v S 22

(Eff 5-17-2000); 148 v H 528 (Eff 2-13-2001); 149 v H 170.

Eff 9-6-2002; 149 v H 490, § 1, eff. 1-1-04; 149 v S 123, § 1,
cff. 1-1-04; 150 v H 52, § 1, eff. 6-1-04; 151 v H 461, § 1, eff.
4-4-07; 151 v H 241, § 1, eff. 7-1-07; 152 v S 17, § 1, eff.
9-30-08.

The provisiuns of § 3 of 152 v S 17 read as follaws!
SECTION 3. Section 2929.18 of the Revised Code is presented

in this act as a composite cf the section as amended by both Sob.
}1,B. 241 and Am Sub. H.B. 461 of the 126th General Assembly.

° The Cenernl Assembly, applying the principle stated in
division (B) of section 1.52 of the Revised Code Rrat amendments
ye to bc harmonized if reasonably capable of simuhaneous
dperation, finds that the composite is the resrdling versiors of the
secfion in effect prior to the effective date of the section as
presented in this act.

See provisions of § 4 of 151 v li 241 following RC § 2901.01-
The effecRve date is sct by scctton 4 of HB 490.
The provisions of § 5 of HB 490 (149 v-) read as follows:
SECTION 5. Section 2929.18 of the Revised Code is presented

in tlils act as a composite of the section as ammnded hy both Am.
Sub. S.B.723 and Snh. H.R. 170 of the 124th General Assembly.
The Gcneral Assembly, applying the principle stated in division (B)
of section 1.52 of the Revised Code that amendments are to be
harmonized if reasonably capable of shnuttaneous operaHon, finds
that the specifrcd composite is the resulting version of tlre speciCied
sectinns in effect prior to tlre effeclive date of die section as
presanted tn this act

See provuimrs of § 5 nf S.R. 123 (149 v-) following BC
§ 2929.01.

The provisfuns of § 4 of HR 170 (149 v -) read as follows-
SEC7'ION 4. Section 2929.18 of the Rcwised Codc is presentcd

in this act as a composite of the scction as amended by Am. HB.
528, Am. Sub. S.B. 22, and Am. Sub. S.B. 107 of tlre 123rd General
Assembly. The Cencral Assembly, applying the principle slzted in
division (B) of section 1.52 of tlre Revised Code tlrat antendments
A. to be hannonized if reasonably capable of simultaneonu
opera0on, Bnds ttrat the composlte is the resrdting versinn of the
seelion in effect prior to the efleutive date oF the secfion as
presented in this act.

Cmmnent, Legislutive Service Commissioo

Section 2929.18 of the Revised Code is amended by Sub. 11.13 .
241 and Am. Sub. H.B. 461 of the 126th General Assembly,
Comparisvn of these amendments in pursuanec of section 1.52 of
the Revised Code disdoses that thcy are not irreconcilable so that
they ore requin=d by that section to be harnronlzed to give effect L.
each amendment.

[§ 2929.18.1] § 2929.181 Repealed,
146vS269,§ 2 and by 148 v S 107, § 2[146vS21.Eff
7-1-96,

'litls sectiou concemed detemdnation of offendn's ability to

pay;withholding or deductlon orders. See now RC § 2929.18(E).

The provisions of § 3 of SB 107 (148 v -) read as follows:
SECI'ION 3. The General Assembly herehy declares that the

repeal of sectton 2929.181 of tlre Revisnd Cade in Section 2 af this
act is intended to be a rati0cntion of the repeal of section 2929.181
of the Revised Code by Am. Sub. S.B. 269 of the 121st Gcncral
Assembly, wbich wms effeetive on July 1, 1996, and tlrat section
2929.181 of dre Rcviscd Code, as enacted by Anr. Snb. S.B. 2 of
the 121st Goneral Assembly, is nol enrrently in effisa.

' Section 2929.181 of tbe Revised Clodeivas enocted by Am. Sub.
S,B. 2 of 9re 121st General Assembly, which was cffcctlve on July
1; 1096, was amended by Sub. HB. 480 of the 121st Gcnernl
Assembly, which was cnacted on May 23, 1996, and effective on

§ 2929.19

October 16, 1996, and was repealed by Am. Sub. S.B. 269 of the
121st Ceneral Assembly, which was enacted on May 30, 1996, and
effective on July 1, 1996. The different enactmcnt dates and
effectivc dates of Sub- t1.B- 480 and Am. Sub. 6.B. 269 of the 121st
Gmmral A.usernbly have crosed some confusion as to whetlrer
section 2929181 of the Revised Code continued in effect after the
effective date of Sub. H.B. 480 of the 121st General Assemhly,
despite Ute repeal of the section by Am. Sub. S.R. 269.

It was the intent of the 121st Gcncral Assembly to repeal section
2929.181 of the Revised Code effective on July 1, 1996, by Am.
Sub. S.B. 269 of the 121st General Assentbly. This repeal is
supported by section 1.52 of the Revised Code, which provides
that, if stahites enacted by the sarne session of the General
Assembly are irreeonctlable, the statute latest in date of enactment
prcvalls .Am Sub- S.B- 269 of the 121st General Assembly wav
enacted on May 30, 1096, seven days after the enactrnent of Sub-
H.B. 480 of the 121st Geneml A.ssembly.'Iherefore, the repeal of
sectinn 2929.181 of the Revised Code contained in Am. 6ub. S.B.
269 of the 122nd Ceneral Assembly controlled over tlre antend-
ment of that scetion by Sub. H.B. 480 of tlre 121st General
Asseinbly, and the sectlon was repealed effeutive Jnly 1, 1996.

§ 2929.19 Sentencing he.arurg.

(A) The court shall hold a sentencing heanng before
imposing a sentence under this chapter upon an offender
who was convicted of or pleaded grWty to a felony and
before resentencing an effertdcr who was convicted of or
pleaded gnilty to a felony and whose case was remanded
pursuant to section 2953.07 or 2953.08 of the Revised
Code. At the heating, the offender, die prosecuting
attontey, the victini or the victim's representative in
accordance wttli sectlon 2930.14 of tlre Revised Code, and,
with the approval of the court, any other pmaon may
present infonnation relevant to the imposition of sentence
in the case. The court shall infonn the ofPender of the
verdict of the jury or finding of the court and ask the
offender whethcr the offender has anything to say as to
why sentence should not be imposed upon the offender.

(B)(1) At tlte sentencing hearing, the court, hefore
imposing se.ntence, shall consider the recorcl, any irdor-
mation presented at tlrc hearing by anyperson pursuant to
division (A) of this seetion, and, if one was prepared, the
presenteuceinvesGgation rcpoit made pursuant to section
2951.03 of the Revised C:ocle or Criminal Rule 32.2, mrd
any victinr impac•t staterncnt made pursuant to section
2947.051 [2947.05.11 of the Revised Code.

(2) The c:ourt shall irrmpose a sentence and shall make a
finding that gives its reasons for selecting tlre sentence
imposed in any of die following circumstances:

(e) Unless the offense is a violent sex offense or
designated Irotnicide, assault, or kidnapping offense for
which the court is reqoired to impose sentence pursuant
to division (C) of section 2929.14 of the Revised Code, if
it imposes a prtson term for a felony of the fourth or fifth
degree or for a felony drug offe,nse that is a violation of a
provision of Chapter 2925. of die Revised Code and tlrat is
specified as being subject to division (B) of section 2929.13
of the Revised Code for purposes of sentencing, its
reasons for imposing the prismi term, based upon the
overriding purposes and principles of felony sentencing
sct forth in section 2929.m1 of the Revised Code, and any
factors listed in divisions (13)(1)(a) to (i) of section 2929.13
of the Revised Code that it found to applyrelative to Ihe
offender.

(b) If it does not impose a prison term for a felony of
the first or second degree or for a felony dnig offense that
is a violation of a provision of Chaptcr 2925. of the Rcvised
Code and fbr which a presumpUon in favor of a prison
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tertn is specified as being applicable, its reasons for not
iniposing the prisun tenn and for overriding the presuntp-
tlon, based upon the uverriding purpose.s and principles of
felony sentencing sel forth in section 2929.11 of the
Revised Code, and the basis of the findings it made under
divisions M(I) ) and (2) of section 2929.13 of the Revised

Code.
(e) If it imposes eon.secutive sentences under section

2929.14 of the Revised Code, its reasons for imposing the

consecutive sentences;

(d) If the scntence is for one offense and it irnposes a
prison term for the offense tjiat is tiie maximum prison
term allowed fur that offense by division (A) of section
2929.14 of the Revised Code or secfion 2929.142
[2929.14.2] of the Revised Code, its rezsons for Imposing
the mazimum prison tcnn;

(e) If the sentence is for two or more offenses arising
out of a single incidcnt and it imposes a prison term fur
tbose offenses that is the maxlmum prison term allowed
for the offense of the liighest degree by division (A) of
section 2929.14 of the Revised Code or section 2929.142
]2929.14.2] of the Revised Code, its reasons for irriposing
thcmaximum prison tenn.

(3) 8ubjcct to division ( B)(4) of tlus se.ction, if the
sentencing court determines at the sentencing hearing
that a prison term is necessary or requlred, the court shall
do all of the following:

(a) Irnpose a stated p rison term;
(b) Notify the offender that, as part of the sentence, the

parolc board may extend the stated prison term for certain
violations of prison rules for up to one-half of tfre stated
prison term;

(c) Notify the offender that the offenderwill be supeo-
vised under section 2967.28 of the Revised Code after the
offender leaves prison if tlre offender is being sentenced
for a felony of tlre first degree or second degree, for a
felony sex offense, nr fur a felony of the third degree that
is not a felony sex uffense and in the commissimn of which
tlre offender caused or threatened to cause physical harm
tn a person. If a cotut imposes a.sentence including a
prison term of e type described in division (B)(3)(e) of this
section on or after July 11, 2006, the failure of a court to
notify the offender pursuant to divlsimr ( B)(3)(c) of this
section that thc offender wi11 be strpervised under section
2967.28 of the Revised Code, after the offender leaves
prison or to include in the judgment of conviction entered
on the journal a statcrnent to that effect does not negate,
limit, or otlrerwise affect the mandatory period of super-
vision that is required for the nffender under division (B)
of section 2967.28 of the Revised Code. Section 2929.191
[2929.19.1] of the Revisecl Code applies if, prior to July 11,
2006, a court imposed a sentence including a prison tertn
of a type described in division ( B)(3)(c) of this scetion and
failed to notify the offender pursuant to divislon (B)(3)(c)
of this section regarding post-releasc control or to include
in the judgment of conviction cntered on the journal or in
tlre sentence a statement regarding post-release control.

(d) NoLify the offender that the offender nlay bc
supervised under section 2967.28 of tbe Revise,d Code
after the offender Icaves prison if the offender is being
sentenced for a felony of the third, fourth, er fifth dcgree
that is not subject to division ( B)(3)(c) of this section.
Section 2929.191 [2929-1921] of the Reviscd Code applies
if, prior to July 11, 2006, a court imposed a sentence
including a pison term oi' a type described in dndsion
(B)(3)(d) of this sectinn and failed to noUfy the offender
pursuant to divdsion (13)(3)(d) of Ihis section regarding
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post-release control or to utnlude in the judgrnent of

conviction entered on the journal or in the scritence a

statement regarding post-release cnntrol.

(e) Notify the offender that, if a period of.supervision is
iniposed following the offender's release from prison, as
described in rbvision ( B)(3)(c) or ( d) of this section, and if
the offender violates that supervision or a condition of
post-release control imposed undcr division ( B) of section
2969.131 [2967.13.1] of the Revised Code, dte parole
bo'ard may irnpose a prison term, as part of the sentence,
of up to une-half of the stated prison temr originally
imposed upon tbe offender. If a court imposes a sentence
including a prison terin on or after Jnly 11, 2006, LLe
failm'e of a court to nolify the offender pursu.mt to division
(B)(3)(e) of tltis section that the parole board may impose
a prison tem as described 'ur divisinn ( B)(3)(e) of this
section for a violation of that supervision or a condition of
post-release control imposed under division (B) of section
2967.131 [2967.13.1] of the Revised Code or to include in
the judgment of eonvictiun entered on the jourrral a
statement to thal effect dues not negate, limit, or utlrcr-
wise affect tlre authority of the parole board to so impose
a prison term for a violaRon of that nature if, pursuant to
division ( D)(1) of section 2967.28 of th5 Reviscd Co(le, the
parole boarcl ootifies the offender prior to the offender's
relezsc of the board's autltority to so impose a prison terni.
Section 2929.191 [2929.19.1] of the Revised Code applies
if, prior to July 11, 2006, a eouit imposed a sentence
including a prison term and failed to notify the. offendm'
pursuant to division ( B)(3)(e) of this section regarding thc
possibility of the parole Ixiard imposing a prison terrrm for
a violation of supervision or a corrditien of post-release
control.

(f) Require that the offender not ingest or be injected
with a drug of abuse and submit to random drug testing as
provided in section 341.26, 753.33, or 5120.63 of thc
Revised Code, whichever is applicablc to lhe oflender who
is serving a prison term, and requirc tlrat [be results of the
drug test adininistered under any of those sections indi-
cate. that the offender did not ingest or was not injected
with a dmg of abuse.

(4)(a) I'he comt shall include in tlre offender's sentence
a statement ttiat the ofTcnder is a tier III sex offinder/
child-vtetim uffender, and the court shall eomply with the
requirements of secffon 2950.03 of the Revised Code if
any of flje following apply:

(i) The offendcr is being scntenced for a violent sex
offense or desigiiated homicide, assatilt, or kidnapping
offense that the offender coainritled on or after January 1,
1997, and the offender is adjudicat_ed a sexually violeot
preclator in relation to that ofTense.

(ii) 'I'he offender is being se,ntenced for a sexually
oriented offense that the offender committed on or afte,r
January 1, 1997, and the offcnder is a ticr III sex
ofPender/clrild-victim offender mlative to that offense.

(iii) The offendcr is being sentenced on or after July 31,
2003, for a child-victim oriented offense, and the offender
is a tier III sex offende/child-victim offender relaLlvc to
that offense.

(iv) The offender is being sentenced under xection
2971.03 of the Revised Code for a violation of di^ision
(A)(1)(1)) of section 2907.02 of the Revised Code commit-
ted on or after January 2, 2007.

(v) The offender is sentenced to a term of life \,dthmd
parole under division ( B) of section 2907.02 of Ibe Revised
Code.
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1'ENALTIES AND SENTENCINC § 2929.19

(vl) The offender is being sentenced for attempted rape a prison tcnn on the offender except that the court may
committed on or after January 2, 2007, and a specificatiun irrtpose a prison tenn upon tbe offender as provided in
of the type described in section 2941.1418 [2941.14.18], divisian (A)(1) of section 2929.13 of the Revised Code.
2941.1419 [2941.14.19], or 2941.1420 [2941.14.20] of the (2) If the offender is being sentenced for a third or

Revised Code. fuurth degree felonv OVI offense under division (C)(2) of
(vii) The offender is being sentenced under division section 2929.13 of the Revised Code, the court -shall

(B)(3)(a), (b), (c), or (d) of section 2971.03 of the Revised impose tlre mandatory prison tetm in accordance witlt that
Code for an offense described in those divisions conlmit- division, shall impose a mandatory fine in aecurdance with
ted on or after the effective date of this amendment. division (B)(3) of section 2929.18 of the Revised Code,
_(b)Additionally, if any criterinn set forth in divisions and, m addition, may impose an additional prison term as
(13)(4)(a)(i) to (vii) of tlils section is satisfied, in the speciCed in section 2929.14 of the, Revised Code. In
eircurnstances described in division (G) of section 2929.19 addition to tlre mandatory prison term or mandatory
of die Revised Code, the court shall impose sentence on pison term and additional prison term the conrt itnposes,
the offender as described in that cBvision. the court also may itnpose a c•ommunity control sanction
-(5) If the sentencing court determines at the scntenc- nn the offender, but lhe offender slrall serve all of the

ing heatirtg that a community controJ sanetion should be ptison tenns so inlposed prior to serving the community
inrposed and the coult is not prohibited from irnposing a contrel sanction.
community control sanetion, the court shalll impose a (D) The sentencing court, pursuant to division (K) of
cotnmunlty control sanction. 'I'he court shall notify the secfion 2929.14 of the Revised Code, rnay recommend
offender that, if the condifion.s of the sanction are violated, placetnent of the effender in a program of shock incarcer-
if the offender commits a violafion of any law, or if die a5on under scction 5120.031 [5120.03.1] of the Revised
offender leaves tLis statc without the pe.rmission of the Code or an intcnsive prngramplison under section
court or the offender's probation officer, the court may 5120.032 [5120.03.2] of the Re•iscd Code, disapprove
impose a longer t3me under the sarnc sanction, may plaeemerd of the offender in a program or prispn uf that
impose a more restrictive sanction, or may impose a prison nature, or make no recomniendation. If the comt reeom-
tenn on the offender and slrall in(icate the specific prison rTtends or disapproves placement, it shall make a finding
tenn that may be imposed as a sanction for the violation, that gives its reasons for its recommendation or disap-
as selected by the coutt from the range of prison terms for proval.
die offense pursuant to section 2929.14 of the Revised IIISTORY: 146 v S 2(Eff 7-1-96); 146 v S 269 (Ef( 7-1-96);

Code. 146 v S 166 (Eff 10-17-96); 146 v H 160 (Eff 1-1-97); 148 v S
(6) Bcfore imposing a financial sancfion tmder section 107 (Eff 3-23-2000); 148 v S 22 (LTf75-17-2000); 148 v H 349

2929.18 of the Revised Code or a fine under section (Eff 9-22-2000); 149 v H 485 (P.ff 6-13-2002); 149 v H 327
the camt shall cnnsider the (ER7-8-2002); 149 v Ii 170. Eff 9-6-2002; 149 v H 490, § 1,32 uf the Revised Codc2929 . ,

offender's present and firtnre ability to pay the antount of
the sano6on or fine.

(7) If the sentencing court sentences the offender to a

sanction ef confinement pursuant to scction 2929.14 or 4-4-07; 152 v S 10, § 1, ell. I-1-08.
2929.16 of the Revised Code that is to be served in a local The effective date is.zet by § 3 of 152 v S 10.
iletention facility, as defined in scctlon 2929.36 of the Tyre prmdslnnx of ¢ 6 of 152 v 5 10 read as follows:
Revised Coda, and if the ]ocal de[en[ion Cacilih• is covered SECTION 6 °°° Section 2029.19 of dre Revised Code is

by a policy adopted pursuant to section 307^93, 341.14, presenrerl in this act es o composite of the sectlnn os amended by
391.19, 341.21, 341.23, 753.02, 753.04, 753.16, 2301.56, cr bnth Am. Suh H.B. 461 and Am. Snb. S.B. 260 of the 126th

2947.19 of the Revised Coe and section 2929.37 of the General Asscmbly- The Ceneral Assernbly, applying the principle
Revised Code, botlt of the folloeving apply- statcd in division (B) of section 1.52 of the Bevised Code that

(x) The court shall specify both of tlle following as part amendments are to be haruiunized if reasonably capable of
of the sentenee: slnmltaneous operaGOn, finds thzt the compositos are the resulting

(i) If the offender is presented with an itemized bill s'ersions of the sect , in e.ffect prior to thc effecOve date ofthe
sections as preser t.I nthis net.

pursoant to section 2929.37 of the Revised Code for See pmvisiuns of § 5 of 151 v 11 137 following RC § 2929.191.
payment of the costs of confinement, the offender is The elfe.ctive dute is set by 7 of 151 v H 137.
required to pay the bill in accordanee virth that section- The effertive dnte is set by section 4 of H.B. 490.

(ii) If the offender does not disputc thc bill desclibed in The provisioas of § 5 of HB 490 (149 v --) rend as follows:
division (B)(7)(a)(i) of this section and does not pay tlre bill SECTION 5 Section 2929.19 of the Revised Code is presented
by the times specified in seetion 2929.37 of the Revised in this act as a coinposlte ol'the secfion as amended by 8ub. H.B.
Code, the clerk of the court may issue a certificate of 170, Sub. H.B. 485, and Am. Sub. 5.6- 123, all of the 124th
judgnlent against the offender as described in that.section- Geueral Asseinbly. TLe C.encral Assembly, applying the ptinciple

(b) 'fhe senteucc automatically includes any certficate steuul In divi.im, (6) of scetlon 152 of the Revised Code tlmt

ofjudginent issued as deseribed in divivnn B O(r
..)(t)(u-) of amendments are to be harmonized if reasonably capahle of

simultaneous opcrntion, finds that the specified cnmpasite is the
lltis section. resulGng vcrsion of Ihe specified sectiens iu effect pdor to the

(C)(1) If the offender is being sentenced for a fourth effectlve date of the sectlnn as presented in this act,
degrec felony OVI offense under division (G)(1) of section The prcvlsions of' § 7 of S.B. 5 (150 v -) rend as follows:
2929.13 ef the Revised Code, the court shall impose the SE(TION 7. (A) Secdon 292919 ofdle Revised Code, effective
inandatory term ef local inenrcerntion in accordance %idth "util J,muap! 1 2001, is presented in Section 1 of Ous act us a
khat dlvision, shall impose a tnandatory fine in accordance a'mposite of tbe sectlon zs amended by buth Suh- H.B- 170 an7
w'th thvis'ton (B)(3) of sec6on 2929.18 of the licvised Sub 11 B 485 of the 2I11G I Assembl}. 'i'he General
-Code,and Assembl appl)-uy tl : p c pl, st ted in division (B) of section

, in addition, may impose additional sanchons as 1b2 rrl tLe Rev sc 1(. Ie that aniendments are lo be hannenized
speciGed in sections 2929.15, 2929.16, 2929.17, and if re.. nnbl) cnpable of slmulmneous operaGou, finds thnt the
2929.18 of the Revised Code. The court shall not impose rnmpwiles are thc rasulnng veisious of the secliuns in effect prier

e1T. 1-1-04; 149 v S 123, § 1, eff. 1-1-04; 150 v S 5, 1, Eff
7-31-03; 150 v S 5, § 3, W. 1-1-04; 150 v H 163, 1, eff.
9-23-04; 150 v ll 473, § 1, eff. 4-29-05; 151 v H 137, § 1, eff.
7-11-06; 151 v S 260, § 1, eff. 1-2-07; 151 v H 461, 1, efP.
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App.3d-,- N.E. 2d-, 2007 O1no.App. LEXIS 3094, 2007
Ohio 3374, (June 29, 2007).
.pursuant to RC §§ 2929.18 and 2929.19(B)(6), a trial court

properly considered defendant's ability to pay the restituflon
that it ordered, although it did not eaplicitly state that it Irad
considerecl defendant's present and futitre abillty to pay. As
the mnney stolen in defendant's bank robbery lrad already
been firlly recm•ered by police and the restitution order was
fvi that exact amormt, the tdal court clearly considered that
defendwri had the ability to pay that sum. State v. Smith, -
Ohio App- 3d -, - N.E. 2d -, 2007 Ohio App. LEXIS 2885,

2007 Ohio 3129, (jnne 25, 2007).
As e tiial court indicated Aiat it intended to consider

defendants pre-sentence investigation arrd die vlctiin inipact
s[atements prior to impasing re.stitution, the requirements of
BC § 2929.19(B)(6) for determining defendant's ability to pay
were inet. State v. Smith, - Oliio App. 3d -, - N.E. 2d -,
2007 Ohio App. LEXiS 1699, 2007 Ohio 1884, (Apr. 17,

2007).
Tnal court en-ed by ordenng clefendant to pay $17,029 in

restitubon because, at the sentencing hearing, it rnade no
inqufp^ into his prescnt or fulure ability to pay restilution, as
required by RC § 2929.19(B)(6). That issue never cnroe tLp.
The restJtution order was based on the damage amounts
reported hy the vic8ms. State v. Frack, - Olrio App. 3d -, -
N.E- 2d -, 2007 Ohio App. LEXIS 952, 2007 Ohio 1026,

(D9ar 9, 2007).
Where a[rial court failcd to consider defendant's present or

future ability to pay frnancial sanctions, including restitution,
fines, and cvsts prrsuant to Ohio Rev. Code Ann.
§§ 2929.18(A)(4) and 2929.19(B)(6), the sanctions required
reversal and a remand for resentencing. State v. Ilambltn, -
Ohio App. 3c1-, - N. E. 2d -, 2006 Ohiu App. LEXIS 3092,
2006 Ohio 3202, ()une 16, 2006).

Scntenee affirmed
As the rccord from the sentencing hearing provided suffi-

cicnt reasons to support the trial court's denial of defendant's
eligibility fur an intensive prison prugram pursuant to Ohiu
Rev. Cacle Ann. § 5120.0.32, the record "as a whole" was
sufficicnt to nieet [he requircmcnts of Ohio Rev. Code Aun.
§ 2929.19(f)). The trial court noted drat defendant has
predously sened a pison Lcrm, tlrat lie Itad a history uf
criminal comMtions, and Lbat tlie shortest prison terin wnuld
demcan the seriousness of defendant's cnnduct State v.
Jackson, - Ohio App. 3c1 -, - N.E. 2d -, 2006 Ohio App.
LEXIS 3932, 2011(i Ohio 3994, (Aug. 2, 2006).

Six-month jail seutence on one offense was consecutive to a
one-year prison tem imposccl on a second offense, but the jail
sentence was not a"prlson term." Bather, it was an element of
a community control .sanctien, and since nn consecutive prLson
terms were imposed, Ohic Rev. Code Ann.
§ 2929-19(B)(2)(c)didnotapply-Slatev-Bnrns,-OhioApp.
3cl -, - N.E. 2d -, 2006 Olrio App. L.EXIS 2495, 2006 Ohio
2666, (May 26, 2(106).

Scntencing
When defendairt pled guilty to rape,it was not errnr for a

tiial wurt to consirler dcfendanl's pie-.sentencc investigation
reporL pior to impasing smiteuce because RC
§ 2929.19(A)(1) iequlre.d the trial court tn considcr such a
report at senteneing. State wliaitholemew,-OhioApp_3d
-- N.E. 2d --, 200'i Ohio App. LEX1S 2884, 2007 Ohio
3130, (June 25, 2007).

iial court erred in imposing a terin of impisnnment for
the alleged comnunity control violafion hecause defendant
was not adviscd at his originol sentencing that he wonld be
subject tu prison time if he ^dolaled the community control
sanctions, as required by Ohio Rcv. Code Ann.

§ 2929.19(B)(5) and Ohio Ree Code Ann. § 2929.15- The
trial court's journal entry originally scntencing defendaut to
cnmmunity control sanctions was entirely devoid of any
suspended senteoce or any notification to defendant as to the
specific prison term he faced if lie violated die conimunily
control sanctions. State v. llayes, - Ohio App. 3d -, N.E.
2d -, 2006 Ohio App. LEXIS 5849, 2006 Ohiu 5924, (Nov. 9,

2006).

Victim statcments
Tnal court's consideration of the victim impact statemen[

pursuant to Olua Rev. Code Ann. § 2947.051 in defendant's
criminal malter was used to help it detennine the appropriate
sentence to irnpasc pursuant to Ohio Rev. Code Ann.
§§ 2929.19(B)(1) and 2929.14(A), and it was accordingly not
an abuse of discretion. There was no constitutional violation in
the trial court's use of the statement, as the Foster court had
expressly allowed consideration of the statement vithout it
being a violation of a jury triai nght under Ohio Const. art. 1,
§ 10, and it was not contrary to Izw. State v- Williams. -Ohio
App. 3cl -, - N.E. 2d -, 2006 Ohin App. LEXIS 4683, 2006
Ohio 4768, (Sept. 14, 2006).

Because the trial court relied on Ohio Rev Code Ann.
2929.14(C) when iL imposed the maximum sen[enc:es, and

that provision had been found to be unconstitutional and was
severed, the scntences were vacated and defenclan[ had to be
reserrtencecl. Tlie trial court did not err, however, in rclying on
the victim impact statements.since it was a requirement under
Ohio Rev. Code Ann. § 2959.19(B)(1).Statev.Slagle,-Obio
App. 3d-, - N-E. 2d-, 2006 Ohio App- LEXIS 4070, 2006
Ohio 4101, (Aug. 10, 2006).

[§ 2929.19.1] § 2929.191 Cer-
rection to jndgrnent of conviction concerning
post-release control.

(A)(1) If, prior to tlre effective date of this scclinn, a
court itnposed a sentence.including a prison term of a
type described in division (B)(3)(c) of section 2929.19
of the Revised Code and failed to notify the offender
pursuant to that division that the offender will be
supervised under section 2967.28 of the Revised Code
after the offender leaves prison or to inclucle a state-
ment to that effect in tlie jadgment of convictiml
cntered on the journal or in the sentence pursoant to
division (F)(1) of section 2929.14 of the Rcvised Code,
at any titne before the offender is rcleased from
imprisoument mrrler that tenn and at a headng cvu-
ducted in accordance with divlsion (C) of this section,
the court may prepare and issue a cnrrectiou to the
judgment of conviction that inolndes in the judgment
of conviction the statement that the offender will be
supervised under section 2967.28 of the Revised Code
after the offender leaves prison-

If, prior to the effective date of this section, a comt
imp^osed a sentence including a prison term of a type
desciibed in division (B)(3)(d)of section 2929.19 of the
Revised Code and failed to notify the offender pnr.su-
ant to that r$vision that the offender rnay be supervised
under section 2967.28 of the -Revdsed Code aftcr ihe
offender leaves prison or to include a statement to that
effect in the judginent of conviction entered on the
journal or in thc sentence pursuant to division (f )(2) of
section 2929.14 of the Revised Code, at any time
before the offender is released from imprisonmcnl

C^ '-t
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under that term and at a hearing conducted in aecor-
dance with division (C) of this section, the court rnay
preparc and issue a eorrection to the judgment of
comdction that fnchtdes in the jndgment of conviction
the statement that the offender may be supervised
under section 2967.2E7 of the Revised Code after tbe
offender leaves prison.

(2) If a court prepares and issues a correction to a
judgment of conviction as described in division (A)(1)
of this section before the offender is released from
impri.sonrrtent under the prison terrn the court im-
posed piior to the effective date of this section, the
court shall place upon the joumal of the court an entry
nmicpro tunc to record the correction to tlre judgtnent
of conviction and shall provide a copy of the entry to
the offender or, if the offender is not physically present
at the hearing, shall send a copy of the entry to the
depvtment of relrabilitation and correcfiou for deliv-
cry to the offender. If the court sends a copy of the
entry to the elepattment, the departrnent promptly
shall deliver a copy of the entry to the oflender. The
court's placernent upoti the jrmrnal of the entry nunc
pro ttulc before the offender is released from impris-
onmcot under the term shall be considered, and shall
Irave the satne effect, as if the court at the tirne of
original sentencing bad included die statement in the
sentence and the jurlgment of conviction entered on
the journal and liad notified the offe.nder tlrat the
offender will be. so supe.rvisccl regarding a sentence
including a prison tertn of a type descrihed in division
(B)(3)(c) of section 2929.19 of the Revised Code or that
the offender may bc so supervised regarding a sentence
including a prison term of a type described in division
(B)(3)(d) of that section.

(B)(1) Jf, prior to the effective date of this section, a
court imposed a sentence including a prison tenu and
failed to notify the offender pursuant to division
(B)(3)(e) of scction 2929.19 of the Revised Code
regarding the possibllity of the parole board imposing a
prison term for a violation of supervision or a eondition
of post-release conttnl or to include in the judgment of
c.onviction entered on thr, joumal a statement to that
effect, at aiiy time before the offender is released from
imptisonment under that term and at a hearing con-
docted in aceordance with division (C) of this section,
the court may prepare and issue a correction to the
judgmcnt of conviction that ineindes in the judgment
of conviction the statement that if a period of supeni-
sion is irnposed following the offender's release froni
prison, as desctibed in division (B)(3)(c) or (d) of
section 2929.19 of the Revised Code, and if the
offender violates that supervision or a condition of
post-release control imposed under division (B) of
section 2967.131 [2967.13.1] of the Revised Code the
parole board tnay itnpose as part of tlte scntence a
prison tc:rm of up to one-half of the stated prison ternr
otiginally imposerl upon the offcnder.

(2) 1 f the courf prcpatcs and issues a correction to a
judgment of conviction as describcd in division (B)(1)
of this section before the offender is released from
inlprisonment under the tenn, thc court shall place
upon the jomnal of die court an entry nune pro tnnc to
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record the correction to the judgment of conviction
and shall provide a copy of the entry to the offender or,
if the offender is nnt physically present at the hearing,
shall send a copy of the entry to the department of
rehabilitation and correc[Son for delivery to the of-
fender. If the court sends a copy of the entry to the
department, the department promptly shall cleliver a
copy of the entry to the offender. Thc court's place-
ment upon the jomnal of the entty nunc pro tunc
before the offcnder is released frotn imprisontnent
tulder the term shafl be considered, and shall have the
satne effect, as if the court at the tiine of original
sentcncing had included the statement in tbe judgment
of comiction cntered on the journal and had notified
the offender pursuant to division (B)(3)(e) of section
2929.19 of the Revised Code regarding the possibility
of the parole board inlposiug a prison term for a
violation of supervision or a condition of post-release
control.

(C) On and after the effective date of this section, a
coutt tltat wishes to prepare and issue a correction to a
judgment of convictiort of a type described in division
(A)(1) or (B)(1) of this section shall not issue the
correction 3mtil after the court has conducted a heming
in accordance with this divLsion. Before a court holds a
hearing pmsnant to this division, the court shall pro-
vide notice of the date, time, place, and purpose of the
hearing to the offender who is the subject of the
hearing, the prosecating attorney of the county, and the
department of rehabilitation and correction. '1'he of-
fender has the light to be physically pyesent at the
healing, except that, upon the eourt'.s own rnotion or
the motion of the offender or the prose.enting attorney,
the court tnay permit the offender to appcar at the
hearing by video conferencing equipnient if available
and compatible. An appearance by video confcrencing
equipnent pursnant to this division has the same force
and effect as if the offender vvere phys-ically present at
the hearing. At the hearing, the offender and the
prosecuting attomney may rnake a statement as to
whether the conrt should i.s.sne a correction to the
judg1nent of conviction.

HSSTOItY: 151 v H 1137, § 1, ef(. 7-1 1-06.

The provisions of § 5 uf 151 v H 137 read as follows:
SECTION 5. (A) The General Assemhly hereby declares

that its purpose in amending sections 2929.14, 2929.19, and
2967.38 and enacting secfinn 2929,191 of the Revised Code in
Sections 1 and 2 of this act and in amending section 2929.14
of the Revised Codc in Sections 3 and 4 of this act is to
reaHirni that, under the mncnded seetlons as they cxisted
prior to dre effective date of this act: (1) by operation of law
and without need for any prior notification or warning, every
convicted offender scntenced to a prison term for a felony of
the first or sccond degree, for a felony sex offense, or for a
felony of the d»rd dcgrce tbat is not a felony sex of7ense and
in the cummission of wbich lhe offencler cansed or threatened -
to canse physical harm to a person always is subject to a period
of post-rclcase c.ontrol afLer the olfender's release Irom
impisonment purs'uant to and for tlie period of time de-
scribed in division (B) of section 2967.28 of the Revised Code;
(2) by operation of law, every convicted offender sentcnced to
a prison term for a felony of tlrc third, fourlh, or fifth degrcc
tlrat is not subject to the provision deserlbed Ln clause (L) of
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this scntence is subject tu a period of post-relcasc control after
dre offenderi release from imprisonment pursuant to division
(C) of section 2967.28 of the Revived Codc if thc parole bozrd
determines in accordance with specified criteria that post-
release control is necessary; and (3) bgoperation of law and
without need for any prior noHfication or waning, every
convicted offender sentenced to a prison term and subjected
to supervision unde a peried of post-releavse control aRer the
offender's release from imprisonment always is subject to
having the Pemle Board itnpose in accordance with section
2967.28 of tlie Bevised Code a ptison term of up to one-half
of the stated pnson tenn origtnally imposed upon tlte offender
if lhe offender violates that supervisien or a conclition of
post-relea.se control imposed under division (B) of section
2967.131 of the Redsed Code.

(13) The Ceneral Assetnbly hereby declares that it believes
that thc atnendrncnts made to sections 2929.14, 2929.19, and
2967.28 and the enactntertt of secfion 2929.191 of the Revised
Code in Sec•tions 1 and 2 uf this aet and the amendment made
to section 2929.14 of the Revised Code in Seetions 3 and 4 of
this act are not substantive in nature and merely clarify that
the amencled sections operate as desa'ibed in division (A) of
this Section, that the convicted offenders described in clause
(1) under division (A) of this Section always are subject by
operation of law and udthout need for any pior notification or
warning to a period of post-release control after their release
from imprisonment as clescribed in tbat division, that the
convicted offenders described in clause (2) under division (A)
of this Section are subjecl by operation of law to pust-release
control after their release from imptisonrnent if the Pamle
Board makes certain determinalions, that the convicted of-
fenders desctibed in clause (3) under clivisinn (A) of this
Section always are subject bq operation of law to having the
Parole Board impose a prison tertn if they violate their
supervision or a condition of post-release control as desctibed
in that division, and tiiat the amendments made to sections
2929.14, 2929.19, and 2967.28 and die enactment of section
2929.191 of dre Revised Code in Sections 1 and 2 of this act
and the amendment made to seclion 2929.14 of the Revised
Codc in Sections 3 and 4 of this act thus are remedial in
nature-'fhe General Assembly declares that it intends tlrat the
clarifying, rcmedial amendments lnadc to scctions 2929.14,
2929.19, and 2967.28 and the enactment of section 2929.191
of the Revised Code in Secfions 1 and 2 of this act and the
amendment made to section 2929.14 of the Revised Code in
Sections 3 and 4 of thls act apply to all convicted offcndcrs
descrihed in division (A) of this Section, regardless of whether
they were sentenced priur to, or are sentenced on or aftcr, the
effective date of this act.

The effective date is set by § 7 uf 151 v H 137.
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Constitutionality . . ...
Where a trial court failed tn properly notify a defendant at

thc original sentencing hearing conceming postrelcasecon-
trol, it may vacate the sentence and then resentencc the
defendant: State v. Ryan, 172 Olrio App. 3d 281, 874 N.E.2d
853, 2007 Ohio 3092, (2007).

There was nu ex post facto violation in correcting tlre
sentence to include notification of post-release control be-
cause defendant was subject to a mandatory period oF post-
release control of five years, based on his conviction for a
felony of the first degree, pursuant to R.C. § 2967.28(B)(1);
the trial couti possessed no discretiun to alter that period of
post-release control. Tlrus, the trial court's eorrection of its
judgment entry merely subjected defendant to the satne
penahy to which he was already subject under the statutc.
State .< .Sharpless, - Ohio App. 3cl --, --- N.E. 2d -, 2007
Ohio App. LEXIS 1731, 2007 Ohio 1922, (Apr. 20, 2007).

Allncution

Defendant's notification of pest-release control in resen-
tencing did not equate to an increase in his overall sentence
because the purpose of the resentencing was to give defen-
dant noticc of a condition tlrat aheady existed at tlie Hme of
his original sentence; defendant's right to allocution was not
affected as the right to arlloeution unly applied during the time
of sentencing and the very purpose of allocution was to
mnigate the punishment. Although defendant was entitled,
pnrsuant to BC § 2929.191(C), to have a right to speak at the
hearing, defendant's tight to speak did not affect lhe length of
the post-release control that had to he applied and thus, the
trial court's failure to allow defendant to speak was harmless
error at best. State v Barnes, - Ohio App. 3d -, - N.E. 2d
-, 2007 Ohio App. LEXIS 3088, 2007 Ohio 3362. (Junc 29,

2007).

Applicability
As defendant was properly noti6ed at bolh the sentencing

hearing, which was conducted npon remanrl for resentenc:ing
pursu.mt tu Poster, and in the trial court's sentencing entry
that she was subject to post-release control pursuant to 73C
§ 2967.28(B)(1) based upon her conviction uf a first-degrce
felony, the amendments of Am. Sub. HB. 137, Cen. Assem.
(Ohio 2006), inchtding RC § 2929.191, were not applicable to
ilcfcndanti scntencing; accordingly, she lacked standing to
assert a coustitutional challcngc to that statittety scheme on
appeal. State v. Calhoun, - Ohio App. 3d -, - NE. 2d -,
2007 Ohio App. LEX1S 3307. 2007 Ohio 3612, (July 16, 2007).

Application
Wlren defendant was resentenced pmsuant to Foslet; RC

§ 2929.191 did not apply because (1) the prior sentenrz had
to be treated as if it did not exist, making the suhsequent
sentence the only viable sentence, and (2) the subsequcnt
sentence was imposed after the cffcetive date of-§ 2929.191,
so the trial court, upon resentencing, had to comply with the
terms of RC § 2929.19, requiring no8ce of post-release
control, rathe.r tlran simply a judgmenl enlrv neting defen-
dant's post-release cnntrol tenn. State v. Snith, - Ohio App.
3d -, - N.G. 2d -, 2007 Ohio App- I,1!Xl S 2fi41, 2007 Ohlc
2811, (lm,e 11, 2007).

Authority of cnrnt
An innmate's prohibition pctition against n jnrlge who prc-

sided over the inmate's underlying crintinal matter failed tn
state a sdablc claim wltere tire judge ac:te.d svithin tlte .scopc of
his juris<&ction pwsuant to Ohio Rcv. Cocle Ann.
§ 2929.191(A)(1) when he held z new hearino tn determiue
whether to impose a posy'rblc tcrm of post-rclaue uontinl
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der transitional controlncC for the tinic spent un.
e ^^i'dsoner is transferred to transitional control under
'"dtion, upon successful completion of the periocl of
s(Honal control, the prisoner rnay be released on
19r under pust-release controt pursuant to sectioo
7:13 or 2967.28 of the Revised Cocle and ndes adopted
ie'department of rehabilitaHon and cmrection. If the
SCr is released under post-release control, the dura-

Fi of the post-telease control, the type of post-re.lease
fis`lfiol sanetion.s that may bc imposed, the enforeement of
61anctions,and the treatment of prisoners who violate

°ynnetion appBcable to the prisoner are governed by
CVoon 2967.28 of the Revised Code.
^IIfiT01tY 134 v H 567 (Eff 3-7-72), 136 v H 637 (Eff

^E7^16); 139 v S 1(]'ff 10-19-81); 139 v 11694 (Lff 11-15-81);
^^J9vS199(Dff7183),140vS210(Eff7183),192v594

^ tEff 7-20 88), 145 v If 152 (Eff 7-1-93); 145 v 11 57] (Eff

N t^c [GB-04); 145 v S 186 ( ISff 10-12-94); 146 v S 2 (Eff 7-1-96);
4118 v 13 180 (Eff 1-1-97), 147 v S 111 (Eff 3-17-98); 148 v S

07(EQ3-23-2000);149 v H 510. G11331-2003;149 v 114911,
^j r,^feQ. 1-1-04; 151 v 1115, $ 1, e1T. 11-23-05.

71m pmr9sians of 4 3 of 151 v 1-I 15 read ns foll ,w.¢
SEC710N 3 Section 2967.26 of the Revised Cade is presented

Ju ihIs aet as n eonrpaslte of the secHon as ainended by both Anr.
=5ub_ 11 6. 400 and Sub H.13. 510 of the 124dr General AsserrIbly.
'Ihe Geneutl Assembly, appl) ng the principle statcd in disdsion (B)
bf se 2iun 1 52 of the Revued Cnde that amendments are to be

vmnnized i f ress rably capnble nf slm.iltaneous operation, Finds
lhnt the composlle is the resrdting versinn of the seclion in effect
{inor tn the effecHre datc of the seetion as presnnted In this act.

The effeUise dnte is sct by section 4 of H.R. 480.

(A)()) fhc departtnent of rehabilitation and correction
hlaygrant escorted visits to prisoners confincd in auy state
mrreclional Paeility for the bmlted purpose of visiting a
lelalrvc m imminent danger of deatli or having a private
ylesving af the body of a deccesed relative.

(2) Priomtc gt7nting any prisoner an estnrted visit for
te limitnd u]ose of visitin ^ rclative in imminent

danger oC death or having a pri ate viewing of the body of
a decensed relative under this section, the department

PanooN; P,ixoU; PnoxartoN § 2967.28

shall notify its office of victtms' services so that the of6ce
may provide assistance to .my victim m' victims of the
offense committed by the prisoner and to members of the
fanrily ef the victim.

(B) 'fhe department of rehabilitatinn and correction
shall adopt rules fur die granting of escorted visits under
this secfion and for supervising prisoners on an e.scorted
visit.

(C) No prisoner shall be granted an escorted visit under
this section if the prisener is likely to pose a threat to the
pubBc safety or Iras a record of rnore than two felony
commitments (including the present charge), not more
than one of which mav be for a crirne of au assaultive
nature.

(D) The procedurc for granting au escorted visit uuder
tlris section is separate frorn, and independent of, the
transitional control program described in section 2967.26
of the Revised Code.

HISTOIIY: 135 v 11 217 (F.ff 9-26-74); 139 v S I (Eff
10-19 81), 145 v H 571 (Eff 10 6 94); 145 v S 186 (Eff
10-12 94); 146 v S 2(DfT 7-1-96); 146 v S 269 (Eff 7-1-96); 146
v H 180 (Eff 1-1-97), 147 v S 111 (Dff 3-17-98); 149 v H 510.
]'sff 3-31-2003.

§ 2967.28 Period of post-release control for
certain offenders; sanctions; proceedings upon vio-
lation.

(A) As used in tbis section:
(1) "Monitored 6me" means the monitored time sanc-

tion specified in scetion 2929.17 of the Revised Code.
(2) "Deadly ^eeapen" and "dangerous omdnance" have

the samc mcanings as in sectiou 2923.11 of die Revised
Code

(3) "Pclony sex offcnse" nteans a violaHon of a section
contained in Chapter 2907, nf the Revised Code that is a
felony.

(B) ]tiach sentenr:e tn a pdson te-m for a felony of the
first degree, for a feluny of the second degree, for z felony
sex offense, or for a felony of the third degree that is not
a fclony sex offeuse and in the com]nisvon of which the
offender cmmed orthreatened to catae physical harm to a
pcrson shall include a requirement that die offeoder be
subject to a period of post-release control isnposcd by tlre
parole board after Lhe offender's release from impdson-
ment. If a cmutt imposes a sentence including a prison
teron of a type described in tlris division on or after the
effective date of tlris amendmcnt, the failure of a sentenc-
ing ceurt to netify t]]e offender pursuant to division
(B)(3)(c) of section 2929.19 of thc Rcviscd Code uf this
requirement or to include in the judgment of conviction
enteled on the journal a statcment that the uffender's
sentence includes this requirement does not negate, limit,
or othetvrise affect the mandatory pcriod of supervision
that is required for the offender under this division.
Section 2929.191 [2929.19.I1 of the Revised Codc applies
if, prior tu tbe effective date of this amendment, a court
imposed a sentence incbuding n prismi term of a type
dcscnbcd in this di -ision aud failed to notify tlre offender
pursuant to clivision (R)(8)(c) of section 2929.19 of the
Revised Code rugarding post-rclcasc control ar to include
in the judgment of comic6on entered on Llle journal or in
tlre sentence pm'suant to division (17)(1) of scction 2929.14
of I],e Revised Code a statemenL regarding post-release
cmvrol. Unless reduccd by- the parole board pursuant to
divisim! (D) of Lhis secGOn when autlrotized under that
divisien, a period nf pnxt-rele.tse control required by this
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division for an offcnder shall be of one nf the following
periuds.

(1) For a felony of the lirst degree or for a felony sex

offense, five years;
(2) For a felony of tlre secoud degree that is not a felony

sex offense, Lhree years;
(3) For a felony of the third degree that is not a felony

sex offense and in the commission of which the offender
caused or tlireatened physiunl harm to a person, three

years.
(C) Any scntence to a prison term for a felony of the

third, fourtlr, or fifth degree that is not subject to cifvision
(B)(1) or (3) of this section shaâ include a requirement
that the offender be subject to a period of post-release
control of up to three years after the offender's release
frnm imprisonment, if the parole hoarcl, in accordance
wtth division (D) of this section, cletermines that a period
of post-release cuntrol is necessary ' for that offender.
Sectlon 2929. 191 [2.92919.1] of the Revi.sed Cede applie:s
if, prior to the effective datc of this amendment, a court
imposed a sentence inchrding a prison terni of a type
described in Uds dfvision and failed to notify the offender

pmauant to divi.sion (B)(3)(d) of sectiun 2929.19 of the
Revised Code regarding post-release control or to include
In the judgment of conviction entered on tho journal or iu
thc sentence purmant to division (F)(2) of section 2929.14
of the Rcvised Coda a s6atcrnent regarding post-release
control.

(D)(1) Before the prisuner is relezsed froni imprisor-
ment, the parole board shall impose upon a prisoner
described in division (B) of this sectlon, may impose upon
a prisoner described in division (C) of this sectlon, and
shaR lmpose upon a prisoner de.scribed in divisfon
(B)(2)(b) of section 5120.031 13120.03.11 or in divi.sion
(H)(1) of section 5120.032 15120.03.21 of the Revised
Code, oue or mere post-relcase control sanetinns to apply
duririg the piisouer's peribd of post-relca.se control.
Whencver the board imposes one or mure post-release
control sanctions upon a prisoner, the board, in addition to
impnsing the sanctions, also shall includc as a condition of
the post-release control lhat the individual or felon not
leave the state withwt pcrmission of the court or the
inrHvidual's or felon"s parole or probation offieer and that
tkre individual or i'clun abide by die law The board niay
impose any otlrer conditions of release under a post-
release control sanction that the board considers appro-
priate, and thc conditions of ielcase may include any
community residential sanetion, camnmmuh- nonre,.siden-
tial sanction, or financial sanetion Uiat the sentencing
eourt was aulhodeed to impose pursuant to sections
2929 16, 2929.17, and 2929.18 of thc Reviscd Coda Prior
to t6c release oL2 prisoner for whone it will impose one or
more post,elease control sanctions under this division,
the parole board shall revie,' the pnsoner's crimiual
history'_ all juvenile court adjudiaatimns finding thc pris-
oner, whl)e a juvenile, to be a dclinquent child, and die
reeurcl of tlre prisoner's conduct while irnprisoned The
parole board shall cousider any rca,mmcuclafion regard-
ing post-rciense coutrol sanctions for the prisonernade by
the off'rce of victims services- After considenn, those
matcrials, the board shall determine, for r. prisoner de-

scobed in d114slcn ( H) of this sectinn, dfrLiiou (B)(3)ib) of
sectiorr, 5120031 [5120-03.1], or division (B)(1) of seefiun
5120 032 [5120.03.21 af the Recised C'.ocle, which post-
release cnntrol sanetion or combinnGnu of post-ieleas'e
emrtrel sanetinns is reasonable undcr tLe circunistauce.s
or, for a pti.soner described iu di,d.sioo (C) of [his section,

whether a post-release control sanction is riecessary and, if
so, which post-release centrol sanction or combination of
post-release conlrnl sanctious is reasonable under the
eireumstances- In the case of a prisoner convicted of a
felony of the fourth or Gfth degree other Uran a felony sex
offease, Lhe board shall presume that monitored time is
the appropriate post-release control sarrction uuless Ute
board determines that a more restrictive s'anctimt is
watranted. A post-release control sanction imposed under
this division takes offect upon the prisoner's release from
iinpruonmerd

Regardless of wlrether the prisoner was sentenced to
the prison term prior to, on, or after tlre efYeetlve date of
this amendment, prior to the release of a prisoner for
whorn it will impose one or more post-relezse contrnl
sanctions under this division, the parole boarcl shall notify
the prisoner that, if the prisoner violates any sanction so
imposed or any condition of post-release contrnl descHbed
in division (B) of section 2967.131 (2967.13.1] of the
Revised Code tlrat is imposed on the prisoner, the parole
boaid may inipose a pison terin of up to one-half of the
stated prison term originally imposed upon tlre prisoncr.

(2) At arry time after a prisoner is released frum
impdsonment and during the period of post-releease con-
trol applicable to the releasee, the adult parole authority
may revicw the releasee's behavior under the post-release
control sanetlons imposed upon the releasee under this
sectlnn. The authority rnay determine, based upnn the
rexiew and in accorclance with the standards eslabllshed
under division (E) of this section, that a more restrictive or
a less restrictive sanction is appropriate and may impose a
different sanetion. Unless the period of post-release con-
trol was iniposed for an offense described in divisiou
(B)(1) of this section, the authority also may recomnmend
tlrat the parole board reduce the duration of the period of
pust-release control impose,d by the court. If the auUrooty
recommends that the board reduce the duration of control
for an offeiue described in division (B)(2), (B)(3), or (C) of
this section, the buard shall review the releasee's behavior
and may reduce the cluration of die periocl of control
imposed by tlra court. In no case slrall lhe board reduce
the duratlon of the periad of control imposed by the court
for an offense desmibed in division (B)(1) of this .sectlon,
and in uo case slrall the board pei mit the releasee to Icave
the state without permission of the court or the releasee's
parnle or probation officer.

(E) 'I'he department of rehabilitation and currection, in
accordance widr Chapler 119. of the Revised Code, shnll
adopt rules that do all of the following:

(1) Estahlish standards for the inrposition by the parole
board of post-release control sanctions under this section
tlmt are consistent with the overriding purpose.s and
sentencing principles set forth in section 2929.11 of the
Revised Code and that are appropriate to the needs nf
relcasees;

(2) Establish standards by which Ure parole board can
deterrnine which prtsoners described in division (C) of this
section should be placed tinder a period of post-release
contrul;

(3) Establish standards to be used by the parole board
in reducing the duration of the period of post-ielease
cnntrol imposed by the conrt when authorized undcr
division (D) of this section, in imposing a inure restrictive
post-release control sanetion than monitored tiine upnn u
prisoner convicted of a felnny of Lhe fourth or fifth degree
other than a felony sex uffense, or in impnsing a less
restrictive control sancfion upon a releasee based on tIie
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releasee's activities including, but not limited to, reutain-
ing free from criminal activity and from the abuse of
alcobol or other drugs, successfully participating in ap-

roved rehabilitation programs, maintaining employrnent,
vnd paying restitution to the victim or rneeting the terms
nf oflrer financial sancflons;

(4) Establish standards to be used by the adult parole
anthority in modifying a releasee's post-release control
sanclions pursuant to division (D)(2) of this section;

(5) Establish standards to be used by the adult parole
autlmrity or parole board in imposing furtlrer saneflons
under division (F) of this section on releasees who violate
post-release control sancfions, including standards that do

lhe follawing
(a) Classify violations accarding to the degree of seri-

ou.sness;
(b) Define the circumstanccs under wltich formal ac-

lioo by tlre parolc board is warrantcd;
(c) Govern the use of evidence at violation hearings;
(d) Ensure procedural due process to an alleged viola-

tor;
(e) Prescribe nonresidential cormnmrity control sanc-

tions for most misdemeanor and tecbnical violations;
(f) Provide procedures for the rettun of a releasee to

imprisonment for violations of post-release control.
(F)(1) Whenever the parole board imposes one or more

post-release control sanetions upon an offender undcr this
sec6on, the offender upon release from imprisonment
shall be under the general jtuudiction of the adult parole
authority and generally shall be supervised by die field
serviccs section through its staff of parole and field officers
as descrihed in section 5149.04 of the Revised Code, as if
the offender had been placed on parole. If the offender
upon release from iinprlsonment violates tlre post-release
control sanction or any conrlitlons descnbed in division (A)
of sectiorn 2967.131 (2967.13.1] of the Revised Code that
are inrpo.sed on the offender, the public or private person
or entity that operates or administers the sanution or the
program or activity that comprises the sanction shall report
the volation directly to the adult parole authority or to the
ofticer of tlrc authority who supervises tlre offender. The
authmity'.s officers may treat the offender as if the of-
fender were on parole and in violation of the parolc, and
othenvise shall comply with this section.

(2) If the adult parole authority determines tlrat a
releasee has violated a past-release control sanction or any
conditions described in division (A) of section 2967.131
[2967.13.1] of the Revised Code imposed upon the
rcleasee and that a more restrictive sanction is appropri-
ate, the authodty may impose a more restiictive sanction
upon thc releasee, in accordance with ttte standards
established under division (E) of this section, or may
repomt the violatlon to the parole board for a hearing
pm'suant to division (F)(3) of this section. The authority
may not, pursuant to this division, irterease the duration of
the releasee's post-release control or impose as a post-
release control sanction a residential sanctlon that includes
a pison term, but the authority may impose on die
relcasce any otlrer residentlal sanction, nonre.sidentlal
sanction, or financial sanction that the sentencing court
was authorized to impose pnrsuant to sections 2929.16,
2929.17, and 2929.18 of tlre Revised Code.

(3) The parole board may hold a heming on any allegerl
violation by a releasee of a pos't-release control sanctlon or
any conditions described in division (A) of section
2967.131 (2967.13.11 of the Revised Code that are itn-
pased upon the releasee. If after the hearing die buard

fmds that tlre releasee violated the sanetion or condition,
the board may increase the duration of the releasee's
post-release control up to the maxirnum duration atitho-
rized by division (B) or (C) of tlris section or impose a
more restrictive post-release cordrol sanction. Whcn ap-
propriate, the board nray irnpose u a post-release control
sanction a residential sanction that includes a prisun tcrm.
The board shall consider a prisun term as a post-release
control sanction imposed for a violation of post-release
control when dre violation involves a deadly weapon or
dangerous ordnance, physical harm or attempted serious
physical harm to a person, or sexuzl misconduct, or wlren
the releasee committed repeated violztions of post-release
control sanctions. The peiod of a pison term that is
imposed as a po.st-release control sanction nnder tlris
disdsion shall not exceed nine months, and the maximum
cumulativc prison tcrm for all violatlnns unrler this division
shall riot exceed onc-half of thc stated prison term oiigf-
nally impused upon die offcnder as part of this sentence.
The period of a prison tcrm that is imposed as a post-
release control sarictiun under this division shall not count
as, or be credited tuward, the remaining period of post-
release control.

If an offender is impisoned for a felony commrtted
while under post-release control supervision and is again
released on post-release control for a petiod of time
determined by division (F)(4)(d) of this section, the
rnaximum curnulative prison term for all violations under
this division sliall not exceed one-half of the total stated
prison ternis of the earlier felony, rcduced by any ptison
term administratively imposed hy the parole bocud, plus
one-half of the total stated prison term of the new felony.

(4) Any period of post-release control shall comnmence
upon an offender's actual release from prison. If an
offender is serving an indefinite prison term or a life
sentence in addition to a stated prison term, the offender
shall serve the period of post-release control in the
following mamcer:

(a) If a period of post-release control is imposed upon
the offender and if the offeuder also is subject to a pcriod
of parole under a life se,ntence nr an indefin{te sentence,
anrl if the period of post-release control erids prior to thc
period of parolc, the offender shall be supervised on
parole. The offender shall receive credit for post-releas'e
control supervision during the peind of parole. 'I'he
offender is not ellgible for final release under section
2967.16 of the Rcviscd Codc untll the post-relea.se cnntrol
period otherwise would have ended.

(b) If a pcriod of post-relcase contml is imposed npon
the offenrler and if the offender also is subject to a period
of pamlc uudcr an indefinite scntence, and if tlre period of
parole ends prior to the period of post-release control, die
offender slrall bc supervised on post-re,lcase control. Tlre
requirenents of parole supendsion shall be safisfied dur-
ing the post-rclease control pcriod.

(c) If an offender is subject to more tlran une period of
post-release control, the period of post-release control for
all of the sentences shall be the period of post-rcleasc
control that exPires last, as determined by the parole
board Peduds of post-release control shall be served
concmoently and shall not be imposed consecutively to
cach other.

(d) The period of post-release control for a releasee
who commits a felorny while under pnst-I elease control for
an earlier felony shall be the longer of thc period of
post-relen.se cnntml .specifierl for the new felony under
division (B) or (C) of this section or tlrc time remaining

I
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under Ute penod of post-release control imposed for the § 2967.31 Bepealed, 146 v S 2, § 2[1.34 v 11
earlier felony as determined by die parole bozrd. 511; 136 v H 1; 139 v S 199; 139 v 432; 145 v 115711. Eff

HISTORY: 146 v S 2(Eff 7-1-96); 146 v S 269 (Eff 7-1-96); 7 -1-96.
147 v 8 111 (Eff 3-17-98); 148 v S 107 (Eff 3-23-2000); 149 v
H 327 (Eff 7-8-2002); 149 v H 510; Eff 3-31-2003; 151 v H This section set guidelines for shock parole.
137, § 1, eff. 7-11-06. The effec5vc date is set by section 6 of SB 2.

See provisfoos of § 5 of 751 v H 137 follawing RC § 2929.791.
The effective date is set by § 7 of 151 v H 137.
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