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STATEMENT OF THE CASE AND FACTS

On August 5, 2005, a cémplaint was filed in the Allen County Juvenile Court, alleging
that on or about July 25, 2004, then-fourteen-year-old Darian Smith committed three counts of
rape, each a felony of the first degree if committed by an adult. On January 23, 2006, the court
adjudicated Darian delinquent as charged. On February 16, 2006, for disposition, the court
committed Darian to the Ohio Department of Youth Services (‘DYS”) for a minimum term of
one year on each count, maximum to his twenty-first birthday. The commitments were to run
concurrently with one another. The court suspended Darian’s commitments to DYS, provided
that he be enrolled in, and successfully complete programming at the Juvenile Residential
Treatment Center of Northwest Ohio, and that he comply with the additional terms ordered by
the court. But on March 31, 2006, the court imposed Darian’s commitment to DYS, as the
Northwest Juvenile Residential Center did not have a bed available for him. On September 13,
2006, the juvenile court, sua sponte, granted Darian an early release from DYS and ordered that
he be transferred to the Juvenile Residential Treatment Center of Northwest Ohio to complete
treatment. On December 21, 2006, Darian successfully completed his treatment and was
discharged from the treatment center.

On June 20, 2007, July 12, 2007, and August 1, 2007, the Allen County Juvenile Court
conducted a three-part juvenile sex offender classification hearing in Darian’s case. (June 20,
2007, T.pp. 1-70); (Fuly 12, 2007, T.pp 1-14); (Aug. 1, 2007, T.pp. 1-12). After considering the
factors enumerated in former R.C. 2950.09(B)(3)(a)-(j), the court found that Darian was not a
sexual pfedator, but that he “should be classified as a Juvenile Sex Offender Registrant,” with the
duty to fulfill registration requirements “for a period of ten years with annual residence

verifications on the anniversary of the initial registration.” (Aug. 1, 2007, T.pp. 2-4); (A-26).



See R.C. 2152.83(B). The court explained to Darian his duties to register under Ohio’s current
juvenile sex offender registration and notification statutes (“JSORN™).  Former R.C.
2950.03(B)(2)(c), 2950.04, 2950.041, 2950.05, and 2950.06. (Repealed July 1, 2007), (Aug. 1,
2007, T.pp. 1-12); '(A—26). Immediately thereafter, however, the court informed Darian that, as
of January 1, 2008, he would reccive a new classification under Ohio’s newly enacted version of
the federal Adam Walsh Act (hereinafter referenced as “S.B. 10”). (Aug. 1, 2007, T.p. 5); (A-
26). The court informed Darian that,

[clonsistent with what the new law will require January 1, 2008, you would have

been adjudicated a delinquent for committing a sexually oriented offense or child

victim offense as defined in Ohio Revised Code 2950.01 and you are one of the

following: In this case, since the offenses are all rape offenses, you will be

classified as a Tier III sex offender.’
(Ang. 1, 2007, T.p. 5); (A-26). This changed Darian’s registration duties from once a year for
ten years, to once every 90 days for the rest of his life. R.C. 2950.06(A}, and (B)(3).

Darian filed a timely appeal of his sex offender classification, raising six assignments of
error. In re Smith, 3 Dist. No. 1-07-58, 2008-Ohio-3234.  Of those six errors, four challenged
the constitutionality of S.B. 10. Id. at 48. In his appeal, Darian argued, infer alia, that the
retroactive application of S.B. 10 to him violated his right to be protected from ex post facto and
retroactive laws, and cruel and unusual punishments. Id. He also argued that, as the provisions
governing sex offender classification hearings had been repealed on the date on which he was

classified, the juvenile court had no statutory authority to conduct such a hearing; thus, his

classification was void. Id.

' The Allen County Juvenile Court’s application of the definitions contained in R.C.
2650.01(E)1), (F)(1), and {G)(1), is consistent with the offense-based classification scheme to
which adults are subject under S.B. 10.




The Third District Court of Appeals interpreted the provisions of S.B. 10 in the same way
as the Allen County Juvenile Court. Id. at §31. After reciting the definition of “Tier I offender
contained in R.C. 2950.01(E)(1), the Third District held that the juvenile court had no discretion
in determining tier level. Id. Specifically, the court found that,

[t]he section also provides similar definitions of Tier II and Tier III sex offenders,

and leaves little, if any discretion in classification to the court that sentenced the

offender. R.C. 2950.01(F), (G). Prior to Senate Bill 10, in those cases where an

offender is convicted of a violent sexually oriented offense and also of a

specification alleging that he or she is a sexually violent predator, the sexual

predator label attaches automatically. R.C. 2950.09(A). Howevet, in all other
cases of sexually oriented offenders, only the trial court may designate the
offender as a predator, and it may do so only after holding a hearing where the
offender is entitled to be represented by counsel, testify, and call and cross-

examine witnesses. R.C. 2950.09(B)(1) and (C)}(2). Cook 83 Ohio St. 3d at 407.

Now, that discretion is more limited. The new law severely limits the discretion

of the trial court in imposing a certain classification on offenders. Instead, the

new law requires trial courts to merely place the offender into a category based on

their offense.

Id. The court affirmed Darian’s classification, citing to this Court’s decisions in State v. Cook,
83 Ohio St.3d 404, 409, 1998-0Ohio-291, 700 N.E.2d 570, and State v. Williams, 88 Ohio St.3d
513, 2000-Ohio-428, 728 N.E.2d 342. Relying on the express holding in Cook, the Third
District found that it was “not persuaded that the Ohio Supreme Court would view the issues of
criminality and punishment as applied to R.C. 2950 et. seq. in the Cook and Williams decisions
any different with regard to the provisions of S.B. 10.” Id. at §40. Thus, the court of appeals
overruled each of Darian’s assignments of error. Id. at §40.

Darian filed a timely memorandum in support of jurisdiction in this Court, urging this
Court to consider the constitutionality of the application of $.B. 10 to juveniles whose offenses
were committed prior to S.B. 10°s enactment. Darian asked this Court to consider whether the

law as applied violates federal ex post facto prohibitions, the federal prohibition against cruel

and unusual punishments, and Ohio’s prohibition against retroactive laws. Further, Darian




asked this Court to address the jurisdictional problem presenied by the General Assembly’s
express language in S.B. 10, which created a six-month gap between the time when Ohio’s
former sex offender registration and notification provisions were repealed, and the new version
enacted. This Court accepted each of Darian’s propositions of law. In re Smith, 120 Ohio St.3d
1416, 2008-Ohio-6166. Darian’s merit brief timély follows.

INTRODUCTION

I. A Brief History of Ohio’s Sex Offender Registration and Notification Law.

A. Megan’s Law — House Bill 180.

Ohio’s sex offender registration statute was enacted in 1963. Cook, at 406. In 1996,
however, the General Assembly amended Ohio’s sex offender registration law as part of
Am.Sub.H.B. 180, 146 Ohio Laws, Part II, 2560 (Hereinafter referenced as “H.B. 180™). Id.
The amendments to Ohio’s sex offender registration provisions were made in response to the
ratification of the Jacob Wetterling Act,® which required that states adopt sex offender
registration laws comporting with federal regulations, or lose funding under the Public Health
and Welfare Code. Williams, at 516.

Under H.B. 180, sentencing courts were required to consider a number of factors in
determining whether offenders, who had been convicted of or pleaded guilty to sexually oriented
offenses, were sexually oriented offenders, habitual sex offenders, or sexual predators. Cook, at
407; Former R.C. 2950.09(B)}2)(a)-(j) (Effective January 1, 1997). H.B. 180 also introduced a
provision of community notification for certain offenders, which required that the residents of a
community be alerted when a registered sex offender moved into their neighborhood. 1d. at 516-

517; Former R.C. 2950.04, 2950.05, 2950.06, 2950.10, and 2950.11 (Effective July 1, 1997).

2 The 1994 enactment of the Jacob Wetterling Act was prompted by the advent of Megan’s Law,
a sex offender registration codified by the New Jersey Legislature. Williams, at 516.




Overall, H.B. 180 imposed more stringent classification, registration, and notification provisions
under R.C. Chapter 2950. Id. at 513.

Under H.B. 180, sexually oriented offenders were individuals who had been convicted of
or pleaded guilty to a sexually oriented offense, but who did not fit the description of either a
habitual sex offender or a sexual predator.l Former R.C. 2950.01(D) (Effective January 1, 1997).
Habitual sex offenders were individuals who were convicted of or pleaded guilty to a sexually
oriented offense, and who had previously been convicted of or pleaded guilty to one or more
sexually oriented offenses. Former R.C. 2950.01(B) (Effective January 1, 1997). The
designation of an offender as a sexual predator was reserved for individuals who had been
convicted of or pleaded guilty to a sexually oriented offense, and were likely to engage in the
future in one or more sexually oriented offenses. Former R.C. 2950.01(E) (Effective January 1,
1997). Individuals who were charged with and convicted of a specification alleging that he or
she was a sexually violent predator were automatically classified as sexual predators. Former
R.C. 2950.09(A) (Effective January 1, 1997). For all other individuals eligible to be classified as
a sexual predator, that determination had to be made after the court held a classification hearing
at which the offender was entitled to representation by counsel, to testify on his or her own
behalf, and to call and cross-examine witnesses. Williams, at 519. A finding that an offender
was a sexual predator had to be supported by clear and convincing evidence. Id.

The frequency and duration of the registration requi‘rements for sexually oriented
offenders under H. B, 180 was annually, for ten years. Id. at 520. For habitual sex offenders,
individuals were required to register with their local sheriff annually for twenty years, Id. For
sexual predators, the registration requirements were to be completed every 90 days until death, or

until after the offender was no longer classified as a sexual predator. Id. Failure to adhere to the




registration and verification provisions resulted in criminal penalties for the offender. Id. See
Former R.C. 2950.06(G)(1) and 2950.99 (Effective January 1, 1997).

B. The Enactment of Senate Bill 3 — JSORN.

On January 1, 2002, the Ohio General Assembly enacted Am.Sub.S.B. 3, which governed
sex offender registration and notification for juveniles who had been adjudicated delinquent of
sexually oriented offenses. State v. Longnecker, 4™ Dist. No. 02CA76, 2003-Ohio-6208, fn5.
Senate Bill 3 (hereinafter referenced as “JSORN™) classified children into the same three
categorics of sexually oriented offenders that existed for adults under H.B. 180. Former R.C.
2950.01(B), (E), and (J) (Enacted January 1, 2002; Repealed July 1, 2007). In fact, many of the
substantive provisions containing a juvenile’s registration duties were incorporated directly into
the code sections that contained the adult sex offender registration regulations. R.C. 2950.03—
2950.11 (Enacted January 1, 2002). Similar to the classification scheme for adult offenders
classified under H.B. 180, JSORN also directed that a court consider a number of factors before
making a determination as to whether a juvenile was a sexually oriented offender, habitual
offender, or sexual predator. R.C. 2950.09 (Enacted January 1, 2002). However, unlike adult
offenders under H.B. 180 the personal information of a youth, which was obtained by law
enforcement as a result of that youth’s classification under JSORN, was not subject to public
dissemination. R.C. 2950.081 (Enacted January 1, 2002). This was consistent with the
anonymity that has historically been reserved for juveniles who have been adjudicated
delinquent.

C. The Enactment of Senate Bill 5.

In 2003, the Ohio General Assembly amended Ohio’s adult sex offender registration

statutes to what is now known as Ohio’s Sex Offender Registration and Notification Law




(“SORN™). See Am.Sub.8.B. No. 5 (Hereinafter referenced as “S.B. 57). State v. Ferguson, 120
Ohio $t.3d 7, 2008-Ohio-4824, 896 N.E.2d 110, 1. S.B. 5 did not alter the requirement that a
court consider various factors prior to classifying a convicted offender to a particular
classification level. Former R.C. 2950.09 (Effective July 31, 2003). However, in addition to
making the personal information of adult sex offender registrants public record, increasing the
frequency of registration duties for habitual sex offenders, and increasing the number of counties
where a registered offender was required to register, 8.B. 5 made the sexual predator label motre
pennanént, with limited chance, if any at all, to have that classification removed.® Id. at 4. See
Former R.C. 2950.07(B)(1), 150 Ohio Laws, Part IV, 6558, 6657. Under S.B. 5, juveniles with a
sexual predator label retained the opportunity to have that classification removed at a Jater date,
by either the judge who made the initial classification, or by that judge’s successor. Id.

D. The Enactment of Sénate Bill 1ﬁ.

On July 27, 2006, the United States Congress enacted the Adam Walsh Act (hereinafter
referenced as “AWA™), which tightened federal guidelines and requirements for sexually
oriented offenders. And, similar to the directive in the Jacob Wetterling Act, all 50 states were
required to enact similar legislation by July 27, 2009, or risk losing a portion of a federal law
enforcement grant. Office of the Attorney General; The National Guidelines for Sex Offender
Registration and Notification; Notice. 73 Fed. Reg. 128 (July 2, 2008) (Codified as 42 U.S.C.

16912). In response to the enactment of AWA, the 127" Session of the Ohio General Assembly

enacted Ohio’s version of AWA—AmM.Sub.S.B. 10 (hereinafter referenced as “S.B. 107)—to

3 §.B. 5 had also imposed residency restrictions on individuals who had been convicted of
sexually oriented offenses; however, this Court found that the residency restrictions in Former
R.C. 2950.13 were not to apply retroactively. See, generally, Hyle v. Porter, 117 Ohio St.3d
165, 2008-Ohio-542, syllabus.



comply with the federal guidelines. The amended provisions. of S§.B. 10 took effect on January 1,
2008. Ferguson, at fnl.

S.B. 10 drastically changed the landscape of Ohio’s SORN and JSORN provisions. ‘Most
notably was the creation of a three-tiered, offense-based classification scheme, which eliminated
the requirérnent that classification levels be determined after a full hearing. R.C. 2950.01(E),
(F), and (G); Former R.C. 2950.09 (Repealed July 1, 2007). The amendments in S.B. 10
increased the length of time that adult offenders in any classification level must register with
county law enforcement. R.C. 2950.07(B). S.B. 10 also requires that aduits and children who
were previously registering as sexually oriented offenders, habitual sex offenders, and sexual
predators be re-classified into the new tier levels, based solely on their offense. R.C. 2950.031
and 2950.032.

The amendments in S.B. 10 increased the amount of information that registrants are
required to give to local la;.:v enforcement officers. R.C. 2950.041(B) and (C). Specifically, S.B.
ld expanded Ohio’s registration requirements to include: 1) any aliases used by the offender; 2)
the offender’s social security number, birth certificate and any other government issued
identification; 3) if applicable, a statement including whether the offender is incarcerated; 4) the
name, school, or institution of higher learning where that offender attends; 5) license plates
issued to that offender for vehicles the offender is authorized to operate; 6) the number of
identification cards issued to the offender from Ohio or other states; 7) DNA specimens if the
offender was convicted of or adjudicated delinquent in another jurisdiction, along with a certified
copy of information detailing that offense; 8) any other employment information for the
offender; 9) copies of travel and immigration documents; 10) a déscription of each professional

and occupational license, permit, or registration held by the offender; 11) any email address,



internet identifiers, or telephone numbers registered to or used by the offender. R.C.
2950.041(B) and (C).

Furthermore, one of the most drastic of the amendments in the Bill, S.B. 10 has created a
new class of juvenile sex offender registrants, known as public registry-qualified juvenile
offender registrants (here_inafter referenced as “PRQJOR”). A PRQJOR is a juvenile who has
been adjudicated delinquent of.a sexually oriented offense, and who was found to be a serious
youthful offender in relation to that offense. R.C. 2152.86. For such youth, their classification
as- a Tier TII registrant, community notification, and their inclusion on the Ohio Attorney
General’s electronic sex offender registration and notification database (hereinafter referenced as
“eSORN™) is automatic. R.C.2152.82 and 2152.86.

An early version of the proposed amendments to Ohio’s JSORN provisions initially
classified juveniles to the new tier scheme the same way that adults were classified into the new
tier scheme:

(G) “Tier III sex offendet/child-victim offender” means any of the following;

(1) A sex offender who is convicted of, pleads guilty to, has been convicted

of, has pleaded guilty to, is adjudicated a delinquent child for committing, or

has been adjudicated a delinquent child for committing any of the following

sexually oriented offenses: (a) A violation of section 2907.02, or 2907.03 of

the Revised Code; [* * *]
See Proposed Amendment to R.C. 2950.01(G)(1)(a) LSC 127 0370-5, 203. Definitions for Tier I
and 1T offenders were similarly stated. Id. at 200-203. However, prior to its enactment, the
General Assembly revised that same language in the proposed bill by removing the langnage "is
adjudicated a delinquent child" to state the following:

(G) “Tier 11l sex offender/child-victim offender” means any of the following:

(1) A sex offender who is convicted of, pleads guilty to, has been convicted

of, or has pleaded guilty to any of the following sexually oriented offenses:
(a) A violation of section 2907.02, or 2907.03 of the Revised Code; [* * *]



See Proposed Amendment to R.C. 2950.01(G)(1)(a) LSC 127 0370-11, 226. Definitions for Tier
I and IT offenders were similarly stated. Id. at 222-226. That same amended version separated
juvenile offenders who met the definition of a Tier 1l offender in the proposed amendment to
R.C. 2950.01(G)(3):

(3) A sex offender who is adjudicated a delinquent child for committing or

has been adjudicated a delinquent child for committing any offense listed in
division (G)(1)(a), (b), (c), (d), (e}, (), (), (h), or (i) of this section and who

a juvenile court, pursuant to section 2152.82, 2152.83, 2152.84, or 2152.85
of the Revised Code, classifies a tier III sex offender/child-victim offender
relative to that offense.
Id. at 228. Definitions for Tier I and I1I juvenile offenders were similarly stated. Id. at 222-226.
And, the final amended version, as reported by the Senate Judiciary Criminal Justice Committee,

removed juveniles from offense-based classifications altogether when it defined a Tier III

juvenile offender registrant as:
(3) A sex offender who is adjudicated a delinquent child for committing or has
been adjudicated a delinquent child for committing any sexually oriented offense
and who a juvenile court, pursuant to section 2152.82, 2152.83, 2152.84, or
2152.85 of the Revised Code, classifies a tier III sex offender/child-victim
offender relative to the offense.

See Proposed Amendment to R.C. 2950.01(G)(1){a) Sub.S.B.No. 10; 229-230. Tier I and II

juvenile offenders were similarly defined. Id. at 212-229.

IL The Disparate Application of Senate Bill 10 throughout Ohio courts.

The language of S.B. 10 has caused confusion throughout Ohio’s juvenile courts.
Specifically, the definitions in R.C, 2950.01 and other related statutes have contributed to the
inconsistent classification of juveniles into the tier levels outlined in S.B. 10’s provisions.
Because Ohio courts are not applying the law in the same manner to all' juveniles who are

eligible to be classified as sexually oriented offenders, two distinctly different classification
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schemes have emerged throughout Ohio’s juvenile courts. See In re Smith, at 31, and In re
G.E.S., 9™ Dist. No. 24079, 2008-Ohio-4076, §37. And the manner in which the Third District is
applying the new law has resulted in the constitutional challenges raised in this present action.

At Darian’s classification hearing, after considering the factors enumerated in former
R.C. 2950.09, the court initially determined that Darian was not a sexual predator, but “should be
classified as a Juvenile Sex Offender Registrant.” (A-26). Despite this finding, however, the
court explained that under the amendments to 2950.04, 2950.041, 2950.05, and 2950.06 in S.B.
10, the court had no choice in determining his tier level, and that therefore, he would
automatically become a Tier IIT juvenile sex offender registrant on January 1, 2008. (Aug. I,
2007, T.p. 5); (A-26). As a result, Darian is now required to register every 90 days for the rest of
his life, just like an adult offender who has been convicted of rape. 2950.04, 2950.041, 2950.05,
and 2950.06.

In affirming Darian’s classification, the Third District Court of Appeals decision
demonstrated that both the lower court and the appellate court were convinced that there exists
no discretion in determining tier level for juvenile offenders. In re Smith, at J31. The court
noted that,

Prior to Senate Bill 10, ‘in those cases where an offender is convicted of a violent

sexually oriented offense and also of a specification alleging that he or she is a

sexually violent predator the sexual predator label attaches antomatically. R.C.

2950.90{A). However, in all other cases of sexually oriented offenders, only the

trial court may designate the offender as a predator, and it may do so only after

holding a hearing where the offender is entitled to be represented by counsel,

testify, and call and cross-examine witnesses. RC. 2950.09(B)(1) and (C)(2).

Cook, 83 Ohio St.3d at 407. Now that discretion is more limited. The new law

severely limits the discretion of the trial court in imposing a certain classification

on offenders. Instead, the new law requires trial courts to merely place the
offender into a category based on their offense.
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Id. It appears as though the Third District read R.C. 2950.01(E)(1), (F)(1), and (G)(1) to apply
not only to adults, but also to juveniles. Similarly, the Fifth District Court of Appeals has also
applied this offense-based interpretation of the new classification levels under S.B. 10 to
juveniles. Inre Adrian R., 5™ Dist. No. 08-CA-17, 2008-Ohio-6581, 96 (found that rape is a Tier
III offense for purposes of classifying a juvenile offender).

Conversely, the Ninth District Court of Appeals, in fn re G.E.S., found that S.B. 10 is to
be applied to juveniles in a manner dissimilar to the way the law is applied to adults. In re
G.ES, at §37. The Ninth District found that under a plain reading of the applicable statutes,
S.B. 10 still vests juvenile courts with “full discretion” in placing a juvenile sex offender into a

classificatien and registration tier. Id. at 937, citing R.C. 2950.01(E)(3),(4); (F)(3),(4); and

(G)(3)(4):

G.E.S. misinterprets AWA. AWA vests a juvenile court with full discretion to
determine whether to classify a delinquent child as a Tier I, Tier II, or Tier III
offender. See R.C. 2950.01(E)-(G). R.C. 2950.01(E) defines a ‘Tier I sex
offender’ as one of the following: ‘(3) A sex offender who is adjudicated a
delinquent child for committing or has been adjudicated a delinquent child for
committing any sexually oriented offense and who a juvenile court, pursuant to
section 2152.82, 2152.83, 2152.84, or 2152.85 of the Revised Code, classifies a
tier I sex offender/child-victim offender relative to the offense.’

R.C. 2950.01(F) and R.C. 2950.01(G) contain the identical provision with the
exception of substituting the terms ‘Tier II sex offender’ and ‘Tier III sex
offender’ for the references to “Tier I sex offender.” None of the other provisions
in R.C. 2950.01(E) through R.C. 2950.01(G), which define the Tier I, Tier 11, and
Tier III categories for adult offenders, depend on a court classifying an offender
relative to any sexually oriented offense. The adult provisions define AWA's Tier
levels solely by offense, such that the commission of one of the listed offenses
results in a mandatory imposition of the applicable Tier level for that offense.
Thus, our reading of AWA convinces us that the legislature intended to gtve
juvenile courts the discretion to determine which Tier level to assign to a
delinquent child, regardless of the sexually oriented offense that the child
committed. AWA does not forbid a juvenile court from taking into consideration
multiple factors, including a reduced likelihood of recidivism, when classifying a
delinquent child. Accordingly, G.E.S.'s argument that in his case AWA 1s punitive
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because it imposes classifications without regard to potential recidivism lacks
merit.

Id. (Emphasis added.) Likewise, and relying on the Ninth District’s reading of R.C.
2950.01(E)(I), and (G), the Twelfth District has also found that S.B. 10 vests juvenile courts
with full discretion in determining tier level. In re 4.R., 12" Dist. No. CA2008-03-036, 2008-
Ohio-6566, §36-37; see, also, Inre SR.P., 12" Dist. No. CA2007-11-027, 2009-Ohio-11 445,

Thus, it is evident that the various appellate districts throughout Ohio are not applying
the classification pr.ovisions of S.B. 10 to juveniles in a consistent manner. And while the
language defining Tier [, II, and III offenders may have contributed to the disparate application
of 8.B. 10’s classification provisions, for prospective application, the authorization of the solely
éffense—based re-classification of juvenile offenders under R.C. 2950.031 and 2950.032 may
have aided Ohio courts in applying an offense-based classification scheme for youth who did not
previously have a classification, such as Darian. As such, while the issue of whether 5.B. 10 is
constitutional as it relates to juvenile offender is paramount in this appeal, it is also essential that
this Court give guidance to Ohio’s courts on how the statute is to be applied, so that there is a
uniform system of classification.

If the Third and Fifth Districts are correct in finding that juvenile courts are without
discretion in determining tier levels for juvenile sex offender registrants, then the statutory
scheme violates the principles of ex post facto because the tier levels attach as a direct
consequence of an adjudication, thus constituting punishment. n re Smith, at §31; In re Adrian
R., at §6. If, however, this Court follows the holding and the reasoning set forth by the Ninth
District Court of Appeals in G.E.S., and adopted by the Twelfth District Court of Appeals, and
determines that juvenile courts retain discretion in determining tier levels for juveniles under

S.B. 10, then Darian’s arguments that S.B. 10 violates the federal Constitution’s prohibition

13




against ex post facto laws and cruel and unusual punishments will fail, as his tier level and any
correspondin.g duties and obligations that come along with that tier level will not attach solely by
nature of his being adjudicated delinquent of a sexually oriented offense.’ See In re G.ES., at
137; see, also, In re A.R., at 136-37; and, In re S.R P., at §45. Likewise, Darian’s claim that the
application of S.B. 10 violates the Ohio Constitution’s prohibition against retroactive laws fails
as well. However, if this Court adopts the applications of the tier levels as interpreted by the
Ninth District in [ re G.E.S., then this Court must reverse and remand Darian’s case for a new
classification hearing, in which the provisions of S.B. 10 are accurately applied to him,
ARGUMENT

PROPOSITION OF LAW 1

The application of S.B. 10 to persons who committed their offenses prior to

the enactment of the Senate Bill violates the Ex Post Facto Clauses of the

United States Constitution. Article I, Section 10 of the United States

Constitution.

I. Principles of Ex Post Facto.

Section 10, Article I of the United States Constitution prohibits any legislation that
“changes the punishment, and inflicts greater punishment, than the law annexed to the crime,
when committed.” Miller v. Florida (1987), 482 U.S. 423, 429, 107 S. Ct. 2446. Ex post facto
laws are prohibited in order to ensure that legislative acts “give fair warning to their effect and
permit individuals to rely on their meaning until explicitly changed.” Weaver v. Graham (1981), '

450 U.S. 24, 28-29, 101 S. Ct. 960. Section 28, Article II of the Ohio Constitution; Section 10,

Article I of the United States Constitution.

4 See, also, Brief of Amicus Curiae, The Ohio American Civil Liberties Union, and the Juvenile
Law Center, et. al. '
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The Ex Post Facto Clause of the United States Constitution prevents the legislature from
abusing its authority by enécting arbitrary or vindictive legislation aimed at disfavored groups.
See Miller v. Florida, at 429. However, the Ex Post Facto Clause applies only to criminal
statutes. California Dept. of Corrections v. Morales (1995), 514 U.8. 499, 504, 115 S, Ct. 1597;
Collins v. Youngblood (1990), 497 US 37, 43, 110 S. Ct. 2715, The United States Supreme
Court has declined to set out a specific test for determining whether a statute is criminal or civil
for purposes of applying the Ex Post Facto Clause. See Morales, at 508-509. However, the
Court has recognized that determining whether A statute is civil or criminal is a matter of
statutory interpretation. Helvering v. Mirchell (1938), 303 U.S. 391, 399, 58 S. Ct. 630; Allen v.
Hllinois (1.985), 478 U.S. 364, 368, 106 8. Ct. 2988.

Various courts, including this Court, have used the “intent-effects test” to delineate
between civil and criminal statutes for the purposes of an ex post facto anal'ysis of sex-offender
registration and notification statutes. Cook, at 415-417 (the intent of the Generaerssembly in
enacting former Revised Code Chapter 2950 was remedial, not punitive). See, also, Roe v
Office of Adult Probation (2™ Cir. 1997), 125 F.3d 47, 53-55; Russell v. Gregoire (9" Cir. 1997),
124 F.3d 1079; Doe v. Pataki (2™ Cir. 1997), 120 F.3d 1263, 1274-1276; Kansas v. Hendricks
(1997), 521 U.S. 346, 117 S. Ct. 2072 (The intent-effects test was utilized by the United States
Supreme Court in its ex post facto analysis of a Kansas statute permitting the state to
institutionalize sexual predators with mental abnormalities or personality disorders that made it
likely the defendant would reoffend.).

When applying the intent-effects test, a reviewing court must first determine whether the
General Assembly, “in establishing the penalizing mechanism, indicated either expressly or

impliedly a preference for one label or the other.” United States v. Ward (1980), 448 U.S. 242,
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248-249, 100 S. Ct. 2636; see, also, Cook, at 415. But even if the General Assembly indicated
an intention to establish a civil penalty, a statute will be determined to be criminal if *“the
statutory scheme [is] punitive either in purpose or effect as to negate that intention.” Id.

A.  TheIntent of Senate Bill 10,

In the intent-prong of the analysis, a reviewing court must determine whether the General
Assembly’s objective in promulgating S.B. 10 was penal or remedial. Cook, at 416. In making
this determination, a court must look to the language and purpose of the statute in order to
determine legislative intent. Id., citing State v. SR (1992), 63 Ohio St.3d 390, 594-595, 589
N.E.2d 1319; Provident Bark v. Wood (1973), 36 Ohio St.2d 101, 105, 304 N.E.2d 378.

In Cook, this Court concluded that former R.C. Chapter 2950 was not intended to be
punitive. Cook, at 417. After reviewing the specific language of former R.C. 2950.02(A), it
stated that:

The purpose behind R.C. Chapter 2950 [was] to promote public safety and bolster

the public’s confidence in Ohio’s criminal and mental health systems. The statute

[was] absolutely devoid of any language indicating an intent to punish. In fact,

the General Assembly specifically stated that “the exchange or release of

[information required by this law] is not punitive.”

Coék, at 417. (Emphasis added.) Tt noted that the General Assembly’s narrowly tailored attack
on the problemlof how to keep the community safe from dangerous sex offenders was further
evidence of the statute’s remedial purpose. Id. See, generally, Williams, State v. Wilson, 113
Ohio St.3d 382, 2007—0hi0—2202, and Ferguson.

Senate Bill 10°s changes to former R.C. Chapter 2950 do not delete the language stating
that “the exchange or release of [information réquired by the law] is not punitive,” however, that

languagé alone is not sufficient to illustrate that the amendments pass constitutional scrutiny.

Even where the language of a statute indicates an intention to impose a civil penalty, the United
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States Supreme Court has inquired furthér into whether the statutory scheme was so punitive in
either purpose or effect that its intention was nullified in the enactment’s application. Ward, at
248f_249. For in such a review, it is possible to determine whether the statute’s application
transformed what was initially intended to be a civil remedy into a punitive penalty. Rex Trailer
Co. v. United States (1956) 350 U.S. 148, 154,76 S. Ct. 219.

The Supreme Court has not hesitated to reject what was originally characterized as a
“civil label of convenience” in order to ﬁnd a punitive or criminal legislative intent. In re Gault
(1966), 387 U.S. 1, 87 S. Ct. 1428 (The Court recognized that juvenile proceedings, though
labeled as civil in nature, were in reality ’prosecutions that carried serious penalties and
disabilities, the nature of such required protections typically reserved for the criminal defendant
facing similar prosecution).

1.  The Removal of Discretion Denotes a Punitive Intent.

According to former R.C. Chapter 2950 and the provisions provided in former R.C.
2152.82-85 of the Juvenile Code, a juvenile’s classification and registration requirements were
tied directly to his or her ongoing threat to the community as determined by a court of law. But
the way that S.B. 10 was interpreted and applied to Darian in this case, under the new statutory
scheme, a juvenile’s registration and classification obligations depend only upon his or her
offense of conviction or adjudication. In re Smith, at J31. This offense-based classification
scheme has changed Ohio’s “narrowly tailored” solution (Cook, at 417) to a punitive statutory
scheme that does not consider the offender’s risk to the community or likelihood of reoffending.
Contrary to former R.C. Chapter 2950—which permitted a trial court to classify a juvenile

defendant as a sexual predator, a habitual sexual offender, or a sexually oriented offender only
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after conducting a hearing and considering numerous factors—courts throughout Ohio have
assigned youth to one of three tiers based solely on the offense that the youth commutted.
2. The Location of the Provisions of Senate Bill 10, and the Penalties
Associated with Failure to Comply with its Requirements, Indicates
Punitive Intent. '
The formal attributes of a legislative enactment—sﬁch as the manner of its codification
and the enforceﬁent procedures that it establishes—are probative of legislative intent. Smith v.
Doe (2003), 538 U.S. 84, 94, 123 S. Ct. 1140. Because the legislature elected to place S.B. 10
squarely within Title 29, Ohio’s Criminal Code, the enforcement mechanisms established by
S.B. 10 are criminal in nature. And, as the Allen County Juvenile Court applied S.B. 10 to
Darian solely based on his offense, the registration requireménts accompanying his classification
have attached purely as a result of his adjudication of rape. Furthermore, the failure of an
individual to comply with the registration, verification, or notification requirements ot S.B. 10
subjects the offender to criminal prosecution and criminal penalties. R.C. 2950.99. See, also,
Williams, at 10 (The Ohio Supreme Court determined that although “the registration
requirements of [former] R.C. Chapter 2950 may have been enacted generally as remedial
measures, R.C. 2950.06 defined a crime: the offense of failure to verify current address.”). See,
also, Wilson, at 143-49, (Lanzinger, J., concurring in part and dissenting in part) (“T dissent from
the major_ity’s labeling of sex-offender-classification proceedings as civil in nature.”).
B. The Effect of Senate Bill 10.
Even if this Court were to determine that the General Assembly intended S.B. 10 to
operate as a remedial statute, the statute has a “punitive effect so as to negate a declared remedial

intention.” Allen v. Hlinois, at 369. The effect of a statute can be measured in terms of a series

of “guideposts,” which tend to indicate whether the statute will be punitive in its application.
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Kennedy v. Mednoza-Martinez (1963) 372 U.S. 144, 83 S.Ct. 554. The United States Supreme
Court has suggested that a reviewing court consider the following fa;:tors when assessing the
punitive effects of a particular statute: whether the regulatory scheme is analogous to a historical
form of punishment; whether it creates an affirmative disability or restraint; whether it promotes
the traditional aims of punishment; whether it is rationally related to a non-punitive purpose; and
whether it is excessive in relation to its allegedly nc;n-punitive purpose. Smith v. Doe, at 97, see,
also Cook, at 418 (quoting Mendoza-Martinez, at 186-69).
1. The Provisions of Senate Bill 10 have a Punitive Effect.

S.B. 10 imposes burdens on defendants that have historically been regarded as

punishment and operate as affirmative disabilities and restraints. While registering as a sex

[

offender may have adverse consequences to a defendant, “running from mild personal
embarrassment to sécial ostracism,” the further limitation regarding where an offender may live
causes S.B. 10 to resemble colonial punishments of “public shaming, humiliation, and
banishment.” Smith v. Doe, at 98. For example, each time a Tier III offender registers, the
sheriff may forward the updated information to neighbors; school superintendents and principals;
preschools; daycares; and all volunteer organizations where contact ;}vith minors may occur.
R.C. 2950.11(A)-(F). All of the various organizations in turn are authorized to disseminate the
information, and the information is available to any member of the public upon request. R.C.
2950.11{A)-(F).

The wide dissemination of offenders’ personal information, including photographs;
addresses; e-mail addresses; travel documents; fingerprints; and DNA samples also resemble

shaming punishments intended to inflict public disgrace. R.C. 2950.04(B); 2950.04(C). See

Stephen P. Garvey, Can Shaming Punishments Educate?, 65 U. Chi. L. Rev. 733, 739 (1998)
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{“Punishments widely described as ‘shaming’ penalties thus come in two basic but very different
forms: those that rely on public exposure and aim at shaming; and those that do not rely on
public exposure and aim at educating.”). See, also, Paul Robinson, The Criminal-Civil
Distinction and the Utility of Desert, 76 B.U.L. Rev. 201, 202 (1996) (noting that “criminal
sanctions signal condemnation™).

Along with being analogous to historical forms of punishment and placing additional
restrains upon convicted sex offenders and juvenile sex offenders, S.B. 10 also furthers the
traditional aims of punishment: retribution and deterrence. Smith v. Doe, at 102. By placing a
defendant into ;':1 tier that is based on the; offense that he or she committed, and without
determining whether the defendant is likely to commit another sexual offense in the future, the
General Assembly is attempting to prospectively deter the commission of sexunally oriented
offenses. See Roper v. Simmons (2005), 543 U.S. 551, 571-572, 125 S. Ct. 1183 (found that the
“penalogical justifications” for criminal sanctions do not apply to juveniles since juvenile
offenders are less culpable than adult defendants and therefore are not amenable to retribution
and deterrence). The automatic placement of an offender into a tier without determining whether
he or she is likely to reoffend is also a form of retribution. Tison v. Arizona (1987), 481 U.S.
137, 180-181, 107 S. Ct. 1676, (“Retribution...has as its core logic the crude proportionality of
“an eye for an eye.”).

The gradual evolution of Ohio’s sex offender registration and notification law—from a
purely civil and remedial measure to a punitive classification scheme—has not gone unnoticed
by this Court. As Justice Lanzinger pointed out when she compared the then current version of
the sex offender law to the one at issue in Cook and Williams, the current sex offender

registration laws are more complicated and restrictive than those at issue in Williams and Cook,

20



and now Ferguson. Wilson, at ¥ 45 (internal citations omiited and emphasis added) (Donovan
and O’Connor, JJ, concurring); see, also, Ferguson, at 446-47. Justice Lanzinger noted that,
“while protection of the public is the avowed goal of R.C. Chapter 2950, we cannot deny that
sever obligations are imposed upon these classified as sex offenders.” Id. at J46. Now sexual
predators and habitual offenders must register their residences and employment for the rest of
their lives, with this information being available to everyone. Id. Thus, the stigma attached to
sex offenders is significant and the potential for ostracism and harassment is real. Id. Justice
Lanzinger concluded that, “I do not believe that we can continue to label these proceedings as
civil in nature. These restraints on liberty are the consequences of specific criminal convictions
and should be recognized as part of the punishment that is imposed as a result of the offénder’s
actions.” Id. The Wilson opinion was released prior to the enactment of S.B. 10 which
implemented even mote onerous restrictions and obligations on sex offenders.’

Accordingly, because S.B. 10 is criminal in nature and has a punitive effect, a reviewing
court may determine whether S.B. 10’s retroactive application is constitutional under federal
law. Section 10, Article T of the United States Constitution. A law falls within the ex post facto
prohibition if it meets two critica1 elements: first, the law must be retrospective, applying to
events occurring before its enactment, and second, the law must disadvantage the offender
affected by it. Miller v. Florida, at 430. A law is retrospective if it “changes the legal
consequences of acts completed before its effective date.” Id. at 431, citing Weaver v. Graham
(1981), 450 U.S. 24, 31, 101 S. Ct. 960. As to the second element, the United States Supreme
Court explained that it is “axiomatic that for a law to be ex post facto it must be more onerous

than the prior law.” Id. (internal citation omitted). See, also, State v. Brewer, 86 Ohio St.3d 160,

3 Justice Lanzinger’s dissent in Wilson was repeated in Ferguson, with Justices Pfeifer and
Lundberg Stratton joining. Ferguson, at §44-62.
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163, 1999-Ohio-146, 712 N.E.2d 736 (Requiring an offender to register every 90 days for life is
“more onerous” than requiring an offender to register every year for a period of ten years.).
C. Senate Bill 10 is Retrospective.

The General Assembly mandated that S.B. 10 be applied retroactively:

At any time on or after July 1, 2007, and not later than December 1, 2007, the
attorney general shall determine for cach offender or delinquent child who prior to
December 1, 2007, has registered a residence, school, institution of higher
education, or place of employment address pursuant to section 2950.04, 2950.041,
or 2950.05 of the Revised Code the offender's or delinquent child's new
classification as a tier I sex offender/child-victim offender, a tier Il sex
offender/child-victim offender, or a tier III sex offender/child-victim offender
under Chapter 2950 of the Revised Code as it will exist under the changes that
will be implemented on January 1, 2008, the offender's or delinquent child's
duties under Chapter 2950. of the Revised Code as so changed, and, regarding a
delinquent child, whether the child is a public registry-qualified juvenile offender
registrant. '

R.C. 2950.031(A)(1). See, also, R.C. 2950.07(C)(2).

D. Senate Bill 10 Disadvantages Darian Smith.

On July 26, 2007, the Allen County Juvenile Court specifically declined to classify
Darian as a sexual predator. (A-26). Instead, the juvenile court determined that Darian was a
“Juvenile Sex Offender” with a duty to register once a year for ten years. (Aug. 1,2007, T.p. 4.);
(A-26). However, the court informed Darian that as of January 1, 2008, the new law required
that Darian be automatically placed into “Tier ITII” and comply with the registration requirements
of 8.B. 10 every 90 days for the rest of his life. (Aug. 1, 2007, T.pp. 6-9); (A-26). This new
classification puts Darian at a significant disadv.antage, by not only increasing the length of time
and frequency to register, but also mandating that if he fails to register, he may be charged with
felony-le\}el offenses and given adult prison time, for the rest of his life. R.C. 2950.99. Further,

given the confusion that has already been exhibited by Ohio’s courts, there is no telling the types

of difficuities that Darian will have as a Tier Il juvenile sex offender.
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Because the Allen County Juvenile Court applied S.B. 10 to Darian under an offense-
based classification scheme, Darian’s new classification as a Tier I juvenile offender registrant
attached as a direct result of his adjudication for sexually oriented offenses. Thus, his
classification was punitive and is a direct violation of the United States Constitution’s

prohibition against ex post facto laws.

PROPOSITION OF LAW IT

The application of S.B. 10 to persons who committed their offense prior to

the enactment of S.B. 10 violates the Retroactivity Clause of the Ohio

Constitution. Article II, Section 28 of the Ohio Constitution.

Atrticle I1, Section 28 of the Ohio Constitution provides that “the General Assembly shall
have no power to pass retroactive laws.” Van Fossen v. Babcock & Wilcox Co. (1988), 36 Ohio
St.3d 100, 106, 522 N.E.2d 489. Ohio’s Constitution affords its citizens greater protection
against retroactive léws than does the Ex Post Facto Clause of the United States Constitution.
Van Fossen, at 105, fn. 5 (“[Ohio’s Constitution of 1851 provides a] much stronger prohibition
than the more narrowly constructed provision in Ohio’s Constitution of 1802. Article VIII,
Section 16 of th[e 1802] Constitution stated: “No ex post facto law, nor any law impairing the
validity of contracts, shall ever be made,” merely reflecting the terms used in Article I, Section
10 of the United States Constitution.”). This Court has held that the question of whether a statute
violates Ohio’s prohibition on retroactive laws is answered by determining whether the law
creates new duties, rights and obligations. Cook, at 411. This is a qualitatively different inquiry
than whether S.B. 10 violates the federal prohibition against ex post facto laws. Thus, the
analysis required to answer whether the question of whether S.B. 10 violates the Ohio

Constitution’s Retroactivity Clause is distinct from the analysis required to determine whether

S.B. 10 violates the principles of ex post facto.
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The analysis of whether a statute violates Ohio’s prohibition against retroactive laws “is
guided by a binafy test.” Ferguson, at Y13, citing State v. Consilio, 114 Ohio St. 3d 295, 2007-
Ohio-4163, 871 N.E.2d 1167, 10. The first inquiry is whether the General Assembly expressly
made the statute retrospective. Id. When “there is no clear indication of retroactive application,
then the statute may only apply to cases which arise subsequent to its enactment.” Kiser v.
Coleman (1986), 28 Ohio St.3d 259, 262, 503 N.E.2d 753. As previously noted (See Proposition
of Law I), the General Assembly has mandated that S.B. 10 be applied retroactively. R.C.
2950.031(A)1); see, also, R.C. 2950.07(C)(2). Therefore, in light of the legislature’s express
directive, further review is necessary.

Once a reviewing court determines that the legislature intended the statute to be applied
retroactively, the second inquiry becomes whether the statute affects a person’s substantive
rights, or is merely remedial. Id. See, also, Kunkler v. Goodyear Tire & Rubber Co. (1988), 36
Ohio St.3d 135, 137, 522 N.E.2d 477. A statute is substantive—and therefore unconstitutional if
applied retroé,ctivelymif the statute “impairs or takes away vested rights, affects an accrued
substantive right, or imposes new or additional burdens, duties, obligations or-liabiliries as to a
past transaction, or creates a new right.” Cook, at 411. (Emphasis added.) If a statute affects a
substantive right, it offends Ohio’s Constitution. Van Fossen, at 106; State v. LaSalle, 96 Ohio
St.3d 178, 2002-Chio-4009, 772 N.E.2d 1172, §13. Remedial laws—those affecting only the
remedy provided—do not violate Article II, Section 28 of the Ohio Constitution, even if applied
retroactively. 1d.

This Court used this two-step inquiry in its recent decision i_n Ferguson, in which Andrew
Ferguson, an adult who was classified as a sexual predator, challenged the constitutionality of

S.B. 5. Id. at 1. Ferguson made three challenges to Ohio’s SORN provisions. Id. at §8-10.

24



First, Ferguson disputed the permanency of his sexual predator classification, arguing that the
previous version of Ohio’s sex offender registration law permitted a court to review a sexual-
predator classification for possible removal. Id. at Y8. Second, Ferguson challenged the
expansion of the law’s registration requirements to include registering not only in the offender’s
county of residence, but also in the counties where the offender worked 5nd attended school. Id.
at §9. Third, Ferguson opposed the extension of the law’s community notification requirements,
which permitted an offender’s personal information to be posted on the internet database
maintained by the Ohio Attorney General’s office. Id. at 10,

In analyzing whether 8.B. 5 was unconstitutionally retroactive, this Court pointed to its
decision in Cook, where it had examined the community notification provisions in R.C. 2950, to
see whether those newly enacted regulations violated Ohio’s prohibition against retroactive
laws.® Cook, at 413. In Cook, this Court found that the community notification provisions of
H.B. 180 recognized that the risk of recidivism is higher among sex offenders than any other
type of criminal, and the corresponding high risk that sexual predators and habitual sex offenders
pose to society. 1d. at 413. Thus, the registration and verification provisions of R.C. 2950 were
| de minimis procedural requirements that were necessary to achieve the goals of R.C. 2950. Id. at
412. Ultimately, it determined that the community notification provisions in H.B. 180 were
remedial in nature and did not violate the ban on retroactive laws as set forth in Ohio’s
Constitution.- Id. at 413. Therefore, in Ferguson, this Court gave deference to the retrospective
directives included in the General Assembly’s amendments and pointed out that the amendments

enacted in S.B. 5 were consistent with its decision in Cock. Ferguson, at §24. It found the fact

¢ This Court addressed the community notification provisions, as those were the newest revisions
to Ohio’s sex offender registration and notification statute. Cook, at 413.
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that the legislature did not limit the retrospective application of S.B. 5 solely to the provisions
that were found to be constitutional under H.B. 180 in Cook, to be significant.” Id.

This Court then analyzed whether S.B. 5 impaired vested, substantive rights. Id., citing
Consilio, at 9. It first noted that it has remained consistent in its previous opinions that Ohio’s
registration statutes have historically been civil in nature, and are part of a remedial regulatory
scheme which was designed to protect the public rather than punish the offender. Id. at 929-36.
It then addressed each of Ferguson’s challenges. As to whether the elimination of the provision
that permitted judges to remove a sexual-predator classification, this Court found that
classification as a sexual predator was a collateral consequence of an offender’s criminal acts,
rather than form of punishment. Id. at §34. Further, without a showing that Ferguson had a
reasonable expectation of finality in a collateral consequence (i.e., no support that Ferguson was
likely to have his sexual predator classification removed), his first challenge failed. Id. at 134,
citing State ex rel. Matz v. Brown (1988), 37 Ohio St.3d 279, 282, 525 N.E. 2d 805 (A law that
attaches a new disability to a past transaction or consideration is not a prohibited retroactive law
unless the past transaction or consideration created at least a reas.onable expectation of finality).
This Court also found that since the legislature enacted the lifetime sexual-predator classification
as a way to protect the public from the risk of recidivist offenders—with alarmingly high rates of
recidivism—the lifetime classification was not driven by a punitive or retributive intent. Id. As

to Ferguson’s second and third challenges, it found again that the provisions in S.B. 5 were

7 Ferguson, at Y24, citing Spitzer v. Stillings (1924), 109 Ohio St.297, 142 N.E. 365, syllabus
(“Where a statute is construed by a court of law resort having jurisdiction, and such statute is
thereafter amended in certain particulars, but remains unchanged so far as the same has been
construed and defined by the court, it will be presumed that the Legislature was familiar with
such interpretation at the time of such amendment, and that such interpretation was intended to
be adopted by such amendment as part of the law, unless express provision is made for a
different construction.”).
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necessary to protect public health and safety, and that as such, the statutory scheme was
regulatory, and not punitive. Id. at §37. Further, it noted that “[w]idespread public access is
necessary for the efficacy of the scheme, and the attendant humiliation is but a collateral
consequence of a valid regulation.” Id. at Y38, citing Smith v. Doe, at 99. Thus, this Court
concluded that the amended provisions of R.C. 2950 did not violate the Retroactivity Clause of
the Ohio Comstitution. Id. at §40.

While this Court may follow the same analysis it used in Cook and Ferguson, to
determine whether S.B. 10 is unconstitutional as applied to juveniles, the result in this case is
drastically different, as the registration process and notification procedures and requirements of
S.B. 10 are drastically different those considered in Cook, Wifliams, and Ferguson. First, where
courts previously had discretion in determining classification levels, offenders are now being
placed into respective tiers based solely on their offense. R.C. 2950.01(E),(F), and (G). And
contrary to what the Ninth and Twelfth District Courts of Appeals have held,? this offense-based
classification has been applied to juveniles as well as adults. In re of Smith, at 31; see, also, In
re Adrian R., at §6 Thus, children like Darian who were determined to be sexually oriented
offenders under the old law have had the length and frequency of teir registration increased from
once a year for ten years to every 90 days for life. R.C.2950.07(B).

Further, movement restrictions in S.B. 10 are much more stringent than those in 5.B. 3.
Now, if Darian wants to leave his county of residence for any reason, and stay in another county
for three days or more, he must provide the sheriff in his county of residence with notice of his
intent to leave the county twenty days prior to his leaving. R.C. 2950.041. Upon hié arrival in a

different county, he must then register with the sheriff of that county. Id. When he returns to his

YIre GES., at\37; Inre AR, a1 36-37; and In re SR P., at J45.
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home county, he must then register again. Id. As a child, who is not always in control of how
and when he is transported somewhere, this requirement puts a substantial burden on him,
especially when Darian’s failure to comply with these requirements will result in his being
charged with a felony-level offense. R.C. 2950.99.

Sénate Bill 10 has imposed new and additional burdens, duties, obligations, and liabilities
to Darian’s past adjudication for sexually oriented offenses. Cook, at 411. As such, the
provisions of 8.B. 10 are substantive and therefore, violate Ohio’s prohibition against retroactive

laws. Van Fossen, at 106; and LaSalle, at 113,

PROPOSITION OF LAW II1

The application of S.B. 10 viclates the United States Constitution’s
prohibition against cruel and unusual punishments. Eighth Amendment to
the United States Constitution.

The Eighth Amendment to the United States Constitution prohibits the infliction of cruel
and unusual punishment. The provision is applicable to the states through the Fourteenth
Amendment. Furman v. Georgia (1972), 408 U.S. 238, 239, 92 S. Ct. 2726 (per curiam};
Robinson v. California (1962), 370 U.S. 660, 666-667, 82 S. Ct. 1417; Louisiana ex rel. Francis
v. Resweber (1947), 329 U.S. 459, 463, 67 S. Ct. 374 (plurality opinion). The Eighth
Amendment guarantees individuals the right not to be subjected to excessive sanctions. Atkins v.
Virginia (2002), 536 U.S. 304, 122 S. Ct. 2242, This right flows from the basic “precept of
justice that punishmenf for crime should be gréduated and proportioned to [the] offeﬁse."
Weems v. United States (1910), 217 U.S. 349, 367, 30 8. Ct. 544. By protecting even those.
convicted of heinous crimes, the Eighth Amendment reaffirms the duty of the government to

respect the dignity of all persons. Roper v. Simmons (2005), 543 U.S. 551, 560, 125 8. Ct. 1183.
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The prohibition against cruel and unusual punishments must be “interpreted according to
its text by considering history, tradition, and precedent, and with due regard for its purpose and
function in the constitutional design.” 1d. “To implement this framework [the Court] ha[s]...
affirmed the necessity of referring to ‘the evolving standards of decency that mark the progress
of a maturing society’ to determine which punishments are so disproportionate as to be cruel and
unusual.” Id. at 561, quoting Trop v. Dulles (1958), 356 U.S. 86, 10101, 78 8. Ct. 590 (plurality
opinion). Given the history and tradition of the principals inherent in juvenile justice, it is
imperative that the provisions of S.B. 10 be sprutinized against this standard to determine
whether its application to juveniles comports with the basic concept of human dignity that lies at
the core of the Eighth Amendment. Id. at 180.

This Court has long recognized the fundamental differences between children in the
juvenile delinquency system and adults in the criminal justice system. fn re C.S., 115 Ohio St.3d
267, 2007-Ohio-4919, 874 N.E.2d 1177, §66. The philosophy driving juvenile justice has been
rooted in social welfare, rather than in the body of the law. Id., citing Kent v. United States
(1966), 383 U.S. 541, 554, 865 8. Ct. 1045. The objective of the juvénile court, from its
inception, has been that courts would protect a wayward child from evil influences, save him
from criminal prosecution, and provide him social and rehabilitative services. In re T.R. (1990),
52 Ohio St.3d 5, 15, 556 N.E.2d 439; Children’s Home of Marion City v. Fetter (1914), 90 Ohio
St. 110, 127, 106 N.E. 761, 11. This Court has found that,

[t]he Juvenile Court stands as a monument to the enlightened conviction that

wayward boys may become good men and that society should make every effort to

avoid their being attained as criminal before growing to the full measure of adult

responsibility. Its existence, together with the substantive provisions of the

Juvenile Code, reflects the considered opinion of society that childish pranks and

other youthful indiscretions, as well as graver offenses, should seldom warrant

adult sanctions and that the decided emphasis should be upon individual,
corrective treatment.
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State v. Agler (1969), 19 Ohio St.2d 70, 71, 249 N.E.2d 808. Still today, juvenile courts are to
remain centrally concerned with the care, protection, development, treatment, and rehabilitation
of youthful offenders who remain in the juvenile justice system. /n re Caldwell, 76 Ohio St. 3d
156, 157 1996 Ohio 410, 666 N.E.2d 1367; In re Kirby (2004), 101 Ohio St.3d 312, 2004 Ohio
970, 804 N.E.2d 476. Thus, it is firmly established that a child is not a criminal by reason of any
juvenile court adjudicatioﬁ; and civil disabilities, ordinarily following convictions, do not attach
to children.” Id. at 73; R.C. 2151.357(H). The very purpose of the juvenile code was to avoid
' treating children as criminals and insulating them from the reputation and answerability of
criminals. Id. at 80. Under current precedent, the law is clear: “juvenile court proceedings are
civil, rather than criminal, in nature.” In re Anderson, 92 Ohio St.3d 63, 2001-Ohio-131, 7438
N.E.2d 67.
While juvenile court proceedings have not been held to be “criminal prosecutions,” such
 proceedings also have not been regarded as devoid of criminal aspects merely because they are
given a civil label. Kent, at 554; In re Winship, at 365-66. See, also, In re Gault, at 17 (noting
that the term “delinquent” offers only slightly less stigma than the term “criminal” and that a
“commitment” is an incarceration regardless of what it is labeled). Further, juvenile delinquency
Jaws feature inherently criminal aspects and the state’s goals in prosecuting a criminal action and
in adjudicéting a juvenile delinquency case are the same: to vindicate a vital interest in the

enforcement of criminal laws. In re C.S., at 76, citing State v. Walls, 96 Ohio St.3d 437, 2002~

® Many of the holdings enforcing this philosophy were based on the language contained in
various versions of what is now R.C. 2151.357(H), which provides: “The judgment rendered by
the court under this chapter shall not impose any of the civil disabilities ordinarily imposed by
conviction of a crime in that the child is not a criminal by reason of the adjudication, and no
child shall be charged with or convicted of a crime in any court except as provided by this
chapter.” (Emphasis added.)
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Ohio-5059, 26. (Emphasis sic). Notwithstanding the criminal aspects in juvenile delinquency
proceedings, however, the unique characteristics of juveniles must be considered in determining
dispositions and penalties that are associated with a finding of delinquency.

The United States Supreme Court has explained how the fundamental differences
between adult and juvenile offenders begs for greater protection of juveniles when it comes to
the penalties associated with that youth’s actions. Thompson v. Oklahoma (1988), 487 U.S. 815,
835, 108 S. Ct. 2687. Juvenile justice jurisprudence is replete with the recognition that there are
major distinctions between the rights and duties of juveniles as compared with those of adults.
Thompson, at 823. The age-based restrictions that control when a child may lawfully vote, drive,
sit on a jury, marry without parental consent, and purchase tobacco and alcohol have clearly
illustrated the value in lawmalkers taking into consideration the mental capacity of a child to
handle these responsibilities. Id. The reasons why juveniles are not trusted with the privileges
and responsibilitics of an adult also explain why their_irresponsible conduct is not as morally
reprehensible as that of an adult. Roper, at 561-562, citing Thompson, at 835.

And, as it is generally agreed that punishment should be directly related to the personal
culpability of a criminal defendant, since adolescents are less mature and responsible than adults,
less culpability should attach to a crime committed by a juvenile than to a comparable crime
committea by an adult. Thompson, at 834-835, citing California v. Brown (1987), 479 U.S. 538,
545, 107 S. Ct. 837.

[n Roper, the Supreme Court recognized that, “[flrom a moral standpoint it would be
misguided to equate the failings of a minor with those of an adult, for a greater possibility exists
that a minor’s character deficiencies will be reformed.” Roper, at 570. For example, a juvenile’s

susceptibility to immature and irresponsible behavior means “their irresponsible conduct is not as
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morally reprehensible as that of an adult.” Roper, at 553 (citing_Thomp.mn, at 853). A juvenile’s
vulnerability and comparative lack of control over his or .her immediate surroundings mean that
juveniles have a greater claim than adults, to be forgiven for failing to escape negative influences
in their whole environment. Roper, at 553. “The reality thét juveniles still struggle to define
their identity means that it is less supportable to conclude that even a heinous crime committed
by a juvenile is evidence of irretrievably depraved character.” Id. In addition, “[r]etribution is
not proportional if the law’s most severe penalty is imposed on one whose culpability or
blameworthiness is diminished, to a substantial degree, by reason of youth and immaturity.” Id.
at 571. The fact that juveniles are categorically less culpable highlights the unfaimess of
automatic and lifetime registration and illustrates the devastating consequences that result when
the law is used to secure an adult consequence against a youthful defendant.

The Supreme Court’s acknowledgment of the unique characteristics of juveniles came
when the Court abolished the death penalty for all juvenile offenders under the age of eighteen.
Roper, at 570-571. See, also, Brief of the American Medical Association, et. al. as Amici Curiae
for Respondent Simmons, (which argued adolescent offenders at sixteen and seventeen do not
have adult levels of judgment, impulse control, or ability to assess risks).'"" And in Thompson,
the Court found that the reduced culpability of juvenile offenders, coupled with the fact that the
application of the death penalty did not measurably contribute to the essential .purposes
underlying its enforcement, supported the conclusion that the imposition of the death penalty to
persons under the age of sixteen violates the Eighth Amendment’s prohibition against cruel and
unusual punishments. Thompson, at 835. Although Roper and Thompson were both death

penalty cases, the scientific and developmental research supporting those decisions applies to the

' Roper v. Simmons Amici Briefs available at
http://www.abanet.org/crimjust/juvjus/simmons/simmonsamicus/
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circumstances in this case as well. Given the Supreme Court’s understanding of juvenile
development, there is no rational justification for juveniles to Be automatically subjected to the
highest level of registration and classification.!

The Supreme Court in Roper recognized that, as capital punishment was to be reserved
for a narrow category of the most series crimes, and imposed against only those who were the
most deserving of execution, juveniles could not be reliably classified among the worst
offenders. Roper, at 569. Furthermore, the Court found that the penological justifications for the
death penalty-—namely retribution and deterrence—apply to children with less force than to
adults. Id. at 571. The Court in Roper found that retribution is not proportional if the law’s most
severe penalty is imposed on one whose culpability or blameworthiness is diminished by reason
of youth and immaturity. Id. Likewise, it is unclear that deterrence is a proper justification for
punishing a juvenile offender, because the likelihood that a teenage offender has made the type
of cost-benefit analysis that attaches the weight to the possibility of the death penalty is so
remote as to be virtually nonexistent. Id. at 572,

The criminal aspects of juvenile delinquency have been highlighted with the advent of
S.B. 10, which has drastically changed the penalties associated with delinquency adjudications
for sexually oriented juvenile offenders in Ohio. As argued above, S.B. 10 can no longer be seen
as a purely civil remedy with no criminal implications. (See Proposition of Law I). And, the
new duties, obligations, restrictions, and penalties associated with failure to comply with S.B. 10
has drastically altered the provisions of Ohio’s SORN law such that its application to juveniles

violates Ohio’s prohibition against retroactive laws. (See Proposition of Law II). But perhaps

11 See, also, Brief of Amicus Curiae, The Justice for Children Project, et. al, which highlights
scientific and developmental research as to why S.B. 10 is unconstitutional as applied to
Juveniles.
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one of the most disturbing concerns about the new law is that it is being applied to juveniles in
the same way as it is to adults—solely based on the offense—thereby conferring adult penalties
on juvenile offenders, who are less cﬁlpable than their adult counterparts. See Roper, at 571-
572. Just as juveniles cannot be subjected to capital punishment because that punishment is to be
reserved for those who are the most culpable of the most serious crimes, so to the adult penalties
associated with a criminal conviction for a sexually oriented offense should not be so
haphazardly applied to Ohio’s children.

Implementation of S.B. 10 to juvenile cases is particularly cruel because juveniles have
an inherent amenability to rehabilitation. See Roper, at 570. According to the Ohio Association
of County Behavioral Health Authorities, the recidivism rates for Ohio juveniles who comrﬁit a
sexual offense, with treatment, supervision, and support, are lower than any other group of
offenders, at 4% - 10%.'> That means 90-96% of the juvenile offenders who are receiving
appropriate treatment are not a danger to the public. Thus, the government’s interest in
protecting the public surely cannot be met by requiring juveniles to be subjected to the same
application of S.B. 10 as adults. Cook, at 406.

When it comes to laws that involve sex offenders, the passions of the majority must be
tempered with reason. Joseph Lester, The Legitimacy of Sex Offender Residence and
Employment Restrictions, 40 Akron L. Rev. 339, 340 (2007). “Overborne by a mob mentality
for justice, officials at every level of government are enacting laws that effectively exile
convicted sex offenders from their midst with little contemplation as to the appropriateness or
constitutionality of their actions.” Id. Politicians across the country have approved almost every

measure that deals with sex offenders in order to appear strong on crime. Id. “Given that the

12 Ohio Association of Behavioral Health Authorities Juvenile Sex Offenders, BERAVIORAL HEALTH:
DEVELOPING A BETTER UNDERSTANDING, 3;1 (2006).
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sex-offender Iobby is neither large nor vocal, it is up to the courts to protect the interests of this
disenfranchised group.” Id. at 340, citing Cal. Dep’t of Corr. v. Morales (1995), 514 U.8. 499,
522 (Stevens, J., dissenting). (“The danger of legislative overreaching...is particularly acute
when the target of the legislation is a narrow group as unpopular (to put it mildly) as multiple
murderers [or sex offenders]. There is obviously little legislative hay to be made in cultivating
the multiple-murderer [or sex-offender] vote.”). See, also, Wayne A. Logan, The Ex Post Facto
Clause and the Jurisprudence of Punishment, 35 Am. Crim. L. Rev. 1261, 1267 (Summer, 1998)
~(“That sex offenders are deéerving of disdain is not the issue, for they surely are. The issue,
rather, is whether they deserve the protection of the Constitution, which they surely do.”). This
protection is perhaps no more urgently necessary than when it comes to the case of legislating
penalties for juveniles who have been adjudicated delinquent of a sexually oriented offense.

Ohio has created a system of juvenile justice in which adult treatment and sentencing is
reserved for exceptional circumstances, and in which procedural rights are afforded to similarly
situated juveniles. However, S.B. 10 has gone against the principles of juvenile jurisprudence,
set forth by this Court’s long-established history of effectively applying Ohio’s criminal statutes
to juvenile offenders. See, generally, Agler, at 71; In re Caldwell, 157. A lifetime registration
period for a person who committed juvenile sex offenses as a fourteen-year-old boy, with no

regard to his likelihood to reoffend, 1s excessive and grossly disproportionate to the crime.

PROPOSITION OF LAW IV

A juvenile court has no authority to classify a juvenile, adjudicated
delinquent for a sex offensec, as a juvenile sex offender registrant when the
statatory provisions governing such a hearing were repealed at the time in
which the hearing was conducted.
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On June 20, 2007, July 12, 2007, and August 1, 2007, the Allen County Juvenile Court
conducted a three-part juvenile sex offender classification hearing in Darian’s case. (June 20,
2007, T.pp. 1-70); (July 12, 2007, T.pp 1-14); (Aug. 1, 2007, T.pp. 1-12). The court initially
determined that Darian was not a sexual predator, but that he “should be classified as a Tuvenile
Sex Offender Registrant.” (Aug. 1, 2007, T.pp. 2-3). However, after reviewing its previous
finding, the court informed Darian that, due to the new law, his classification would
automatically be changed to a Tier Il juvenile offender registrant, with a duty to register every
90 days for the rest of his life. (Aug. 1,2007, T.p. 5).

But beginning July 1, 2007, the juvenile court was without jurisdiction to conduct a
hearing pursuant to R.C. 2152.83, and was without statutory authority to find Darian to be a
Juvenile Sex Offender Registrant with a duty to comply with R.C. 2950.04, 2950.041, 2950.05,
and 2950.06, because those code sections did not exist as of July 1, 2007. S.B. 10, 127" General
Assembly, Sections 2, 3, and 4 (2007). Section 2 mandates that:

Existing sections 109.42, 109.57, 311.171, 1623.01, 1923.02, 2151.23, 2151.357,

2152.02, 2152.19, 2152.191, 2152.22, 2152.82, 2152.821, 2152.83, 2152.84,

2152.85, 2152.851, 2743.191, 2901.07, 2903.211, 2905.01, 2905.02, 2905.03,

2905.05, 2907.01, 2907.02, 2907.05, 2921.34, 2929.01, 2929.02, 2929.022,

2929.03, 2929.06, 2929.13, 2929.14, 2929.19, 2929.23, 2930.16, 2941.148,

2950.01, 2950.02, 2950.03, 2950.031, 2950.04, 2950.041, 2950.05, 2950.06,

2950.07, 2950.08, 2950.081, 2950.10, 2950.11, 2550.12, 2950.13, 2950.14,

2953.32, 2967.12, 2967.121, 2971.01, 2971.03, 2971.04, 2971.05, 2971.06,

2971.07, 5120.49, 5120.61, 5120.66, 5139.13, 5149.10, 5321.01, 5321.03, and

5321.051 and sections 2152.811, 2950.021, 2950.09, and 2950.091 of the Revised

Code are hereby repealed.

(Emphasis added.) And, Section 3 provides:
The amendments to sections [* * * ] 2152.83 [ * * *] 2950.04, 2950.041, 2950.05,

2950.06, [ * * * ] of the Revised Code that are made by Sections 1 and 2 of this
act, [ * * * | shall take effect on January 1, 2008.
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{Emphasis added.) Section 4rprovides that “Sections 1 to 3 of this act shall take effect on July 1,
2007.” S.B. 10, 127" General Assembly, Section 4 (2007). Therefore, as of July 1, 2007,
Section 2 of S.B. 10—which repeals the former code sections that provide the court jurisdiction
to conduct a juvenile sex offendef classification hearing and the code sections that provide the
duties of a juvenile sex offender registrant—was in effect, and the repealed sections were not.
S.B. 10, 127" General Assembly, Section 2 (2007). And the General Assembly ordered that the
new version of R.C. 2950.01 was not to take effect until January 1, 2008. S.B. 10, 127" General
Assembly, Section 3 (2007). Therefore, on August 1, 2007, the juvenile court could not have
determined that Darian was a juvenile sex offender registrant because there was no such law in
effect at that time.

It is well established that the cornerstone of statutory construction and interpretation is
legislative intention. State v. Jordan, 89 Ohio St.3d 438, 491, 2000-Ohio-225, 733 N.E.2d 601,
citing State ex rel. Francis v. Sours (1944}, 143 Ohio St. 120, 124, 53 N.E.2d 1021. In order to
determine statutory construction, a court must first look to the language of the statute itself.
Columbus City School District Bd. Of Edn. v. Wilkins, 101 Ohio St.3d 112, 2004 Ohio 296; 802
N.E.2d 637, §26; Provident Bank v. Wood (1973), 36 Ohio St.2d 101, 105, 304 N.E.2d 378. A
court must examine a statute in its entirety rather than focus on an isolated phrase to determine
legislative intent. Massillon City School Dist. Bd. of Edn. v. Massillon, 104 Ohio St.3d 518,
2004-Ohio-6775, 82.0 N.E.2d 874. But, if the statutory language is clear and unambiguous, the
court need not resort to the rules of statutory construction, because “[a]n unambiguous statute is
to be applied, not interpreted.” Storer Communications, Inc. v. Limbach (1988), 37 Ohio St.3d

193, at 194; Sears v. Weimer (1944), 143 Ohio St. 312, paragraph five of the syllabus. To
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interpret language that is already plain is to legislate, which is not a function of the court. Sears,
at 316. |

While this Court has found that as a general rule “a repealing clanse of a statute which is
to take effect in the future will not be effective until the statute itself is in operation,” this Court
has also announced an exception to that rule: “Modern commentators have endorsed the
proposition that a repealer and the amendatory enactment take effect simultancously unless the
legislature expresses a contrary intention.” Cox v. Ohio Dep’t of Transp. (1981), 67 Ohio St.2d
501, 507, 424 N.E.2d 597. (Empbhasis added.) h

In S.B. 10, the Ohic General Assembly illustrated its contrary intention to the general
rule that code sections’ repeal and amendments take place simultaneously in sections 2, 3, and 4.
Section 2 of $.B. 10 provides that 74 enumerated code sections are “hereby repealed.” Section 4
provides that Sections 1 to 3 of this act shall take effect on July 1, 2007.” And Section 3
provides that “[t]he amendments to [the 74 sections contained in Section 2] that are made by
Sections 1 and 2 of this act, the enactment of [5 enumerated sections] of the Revised Code by
Section 1 of the act, and the repeal of [4 enumerated sections] of the Revised Code by Section 2
of this act shall take effect on January 1, 2008.” (Emphasis added.} Section 3 also provides that
the “amendments to [8 enumerated sections] of the Revised Code that are made by Sections 1
and 2 of this act and the enactment of [5 enumerated sections and 1 new section] of the Revised
Code by Section 1 of this act shall take effect on July 1, 2007.”

The canon, expressio unius est exclusion alterius, (expression of one thing suggests the
exclusions of others) is relevant here, and supports that the General Assembly specified—in
direct and express terms—which code sections were to be repealed on July 1, 2007. See Myers v.

City of Toledo, 110 Ohio St.3d 218, 2006-Ohio-4353, 852 N.E.2d 1176, 1]24. These specific
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provisions are limiting; thus, the direct and express terms provide that the legislature intended
what it plainly enacted: that the 74 Revised Code sections were repealed on July 1, 2007, and
that the amendments to those sections were effective on January 1, 2008. Why the legislature
provided the hiatus was not for the court of appeals to decide, because “[t]o interpret language
| that is already plan is to legislate, which is not a function of the court.” Weimer, 143 Ohio St.
3 12_at 316. See, also, Storer Communications, at 194.

The legislature mandated that former R.C. 2151.23, 2152.83, 2950.04, 2950.041,
2950.05, 2950.06, and 71 other code sections, which are not at issue here, be repealed on July 1,
2007. And the legislature intended those sections to take effect on January 1,2008. As such, on
the date that the court found Darian to be a juvenile sex offender registrant, the juvenile court
had no jurisdiction to condﬁct the hearing. Therefore, the court’s finding that D.S. is a juvenile
sex offender registrant is void and must be vacated. Accordingly, S.B. 10 may not be applied to
Darian. See State v. Merriweather (1980), 64 Ohio St.2d 57, 59, 413 N.E.2d 790 (sections of the
Revised Code defining offenses or penalties shall be strictly construed against the state, and
liberally cons;trued in favor of the accused); Williams, at 910. (“R.C. 2901.04 requires that
statutes defining offenses or penalties shall be strictly construed against the state and liberally in
favor of the defendant. Therefore, this section of the law is subject to strict interpretation against
the state, and must be liberally interpreted in favor of the accused.”).

In addition to the Third District in the present case, several other Courts of Appeals
throughout Ohio have addressed this issue and found that the General Assembly did not intend
for there to be a gap or hiatus in the law, such that juvenile courts lacked jurisdiction to conduct
sex offender classification hearings between July 1, 2007 and December 31, 2007. However,

there exists no consensus among the appellate courts as to why each has reached this conclusion.
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See, generally, In re Marcio A., 5™ Dist. No. 2007CA00149, 2008-Ohio-4323; In re Carr, sth
Dist. No. 08CA19, 2008-Ohio-5689; n re Lamuel F., 5% Dist. No. 2007CA00333, 2008-Ohio-
6669; In re E L., 8" Dist. No. 90848, 2008-Ohio-5094; In re S.R.P., 12" Dist. No. CA2007-11-
027, 2009-Ohio-11; and In re T.C. H., 9™ Dist. Nos. 24130 & 24131, 2008-Ohio-6614.

The Fifth District held that, since appellate courts throughout Ohio have consistently
found that the repealing clause of a statute does not take effect until the other provisions of the
repealing act come into operation, juvenile courts had jurisdiction to conduct delinquency
hearings between July 1, 2007 and December 31, 2007. Inre Lamuel F., at §18-21.

Conversely, the Eighth District determined that Section 4 of S.B. 10 creates ambiguity
regarding the effective dates of the old versus the new laws; that the General Assembly would
not have intended to make substantive changes to criminal offenses; and to avoid an
unrcasonable result, the General Assembly could not have meant to divest juvenile courts of
jurisdiction between the time in which portions of S.B. 5§ were repealed, and S.B. 10 was
enﬁcted. Inre EL., at §11. The Twelfth District agreed with the Eighth District’s holding in /n
re E L., and found that the ambiguity created by the language in Section 4 of S.B. 10 is contrary
to the strong language in Section 5 of S.B. 10 and the general background of the new law; thus,
the legislature could not have intended for there to be no authority to conduct a classification
hearing during the six months immediately preceding S.B. 10°s effective date. /nre SR.P., at
117-18.

Finally, the Ninth District declined to agree with any of the preceding courts, as it
believed statutory construction arguments were unnecessary. /n re T.C.H., at §14-15. Instead,
the Ninth District found that in the absence of express language creating a hiatus in the statutory

law, a legislative act presumptively maintains a statutory framework that prevented juvenile
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courts from being divested of their aunthority to conduct sex offender classification hearing
between the date that S.B. 5 was repealed and S.B. 10 gone into effect. Id. at 15, citing Cox,
Given the lack of uniformity among Ohio’s appellate courts, Darian urges tﬁis Court to
find that, in the absence of any language justifying why the General Assembly wrote a hiatus
into the provisions of S.B. 10 between the dates of July 1, 2007 and December 31, 2007, juvenile
courts throughout Ohio were without jurisdiction to conduct sex offender classification hearings,
or any other juvenile delinquency proceedings for that matter during that time. In the absence of
that ﬁﬁding, Darian requests this Court to provide guidance to Ohio couits as to the proper way
of making a determination as to the statutory authority that existed for juvenile courts from July

1, 2007 through December 31, 2007.

CONCLUSION

Daﬁan was classified as a juvenile sex offender registrant under S.B.10, based solely on
his offense, in part because the Allen County Juvenile Court was under the impression that 8.B.
10 removed its discretion to determine what level Darian should be classified, if at all. This
offense-based application of Ohio’s new JSORN law violates the United States Constitution’s
prohibitions against ex post facto laws and cruel and unusual punishments. Further, this offense-
based classification scheme violates Ohio’s prohibition against retroactive laws. Therefore,
Darian asks this Court to find S.B. 10 unconstitutional. However, if this Court adopts the
reasoning and holding of the Ninth District Court of Appeals in /n re . £.5., this Court may find
that S.B. 10°s provisions are constitutional, as applied to juveniles, as they preserve a juvenile
court’s ability to use discretion in determining what tier level a juvenile offender registrant

should be subject. Regardless, Darian’s classification must be vacated and his case remanded so
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that the Allen County Juvenile Court may issue a valid order in his case. Moreover, since many
juvenile courts throughout Ohio have been classifying youth under this same offense-Based
application of S5.B. 10, Darian would also ask that this Court issue a directive to Ohio’s lower
courts, thaf youth who were classified under this offense-based application of S.B. 10 should

receive new classification hearings.

Respectfully submitted,
Oifh PUBLIC DEFENDER

ICE OF

b

, KE M. BU 0080256
ssistant State Pubfic Defender

(Counsel of Record)

Office of the Ohio Public Defender

8 E. Long Street — 11" Floor
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 (Fax)

E-mail: brooke.burns@opd.ohio.gov

' COUNSEL FOR MINOR CHILD-APPELLANT,
SMITH
CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing was forwarded by regular U.S. Mail thisr 3™
day of March, 2009 has been sent by regular U.S. mail, postage prepaid, to the office of Christina
L. Steffan, Assisfant Allen County Prosecutor, 204 N. Main Street, Suite 302, Court of Appeals

Building, Lima, OH 45801.

Assistant State Pulilic Defender

42



43

COUNSEL FOR MINOR CHILD-
APPELLANT, SMITH



IN THE SUPREME COURT OF OHIO

IN RE SMITH, :
A Delinquent Child : Case No. 2008-1624
On Appeal from the
Allen County Court of Appeals

Third Appellate District

C.A. Case No. 1-07-58

APPENDIX TO MERIT BRIEF OF APPELLANT SMITH




IN THE SUPREME COURT OF OHIO

_IN THE MATTER OF:
DARIAN J. 8.,

Appellant.

Case No. 08_ 1@ 2 4

On Appeal from the Allen
County Court of Appeals
Third Appellate District

C.A. Case No. 1-07-58

NOTICE OF APPEAL OF MINOR CHILD-APPELLANT D.S.

JUERGEN A. WALDICK. #0030399
Allen County Prosecutor
(COUNSEIL OF RECORD)

Allen County Prosecutor’s Office
204 N. Main Street, Suite 302
Court of Appeals Building

Lima, Ohio 45801

(419) 228-3700

(419) 222-2462 — Fax

COUNSEL FOR STATE OF OHIO

™

OFFICE OF THE
OHIO PUBLIC DEFENDER

BROOKE M. BURNS #0080256
Aassistant State Public Defender
(COUNSEL OF RECORD)

8 East Long Street - 11th Floor
Columbus, Ohio 43215

(614) 466-5394 _

(614) 752-5167 — Fax
brooke.bumns@opd.ohic.gov

COUNSEL FOR MINOR

CHILD-APPELLANT D.5.

FILED

AUG 74 2064

CLERK OF COURT
SUPREME COURT OF Otlo

A\



NOTICE OF APPEAL OF MINOR CHILD-APPELLANT D.S.
| Appellant Darian S. hereby gives notice of appeal to the Supreme Court of Ohio from the
judgment of the Allen County Court of Appeals, Third Appellate District, entered in Court of
Appeals Case No. 1-07-58 on June 30, 2008.
This case raises a substantial constitutional question, involves a felomny, and is of public or

great general interest,

Respectfully submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

OKE M. BURNS #0080256
sistant State Public Defender

(COUNSEL QF RECORD)

8 East Long Street - 11th Floor
Columbus, Ohio 43215

(614) 466-5394

(614) 752-5167 ~ Fax

breoke. burns(@opd.chio.gov

COUNSEL FOR MINOR CHILD-
APPELLANTD.S.



CERTIFICATE OF SERVICE
I hereby certify that a copy of the foregoing NOTICE OF APPEAL was forwarded by
regular U.S. Mail to Juergen Waldick, Allen County Prosecuting Attorney, Allen County

Prosecutor’s Office, 204 N. Main Street, Suite 302, Court of Appeals Building, Lima, Ohio

ROOKE M. BUENS #0080256
ssistant State Pablic Defender

45801, this 14™ day of August, 2008,

COUNSEL FOR MINOR CHHLD-
APPELLANT D.S.

hB



COURT aF A
HLEDFFE%S

"IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDIQQM%§E!?CT OF OHIO

ALLEN COUNTY GIHA ¢, STALE V-BURLE

CLER% %QQ“QFS
o | NTY. G4ig

IN THE MATTER OF: CASE NUMBER 1-07-58

DARIAN J. SMITH, JOURNAL
ALLEGED DELINQUENT CHILD, ENTRY

APPELLANT.

For the reasons stated in the opinion of this Court rendered herein, the
assignments of error are overruled, and it is the.judgment and order of this Court
that the judgment of the trial court is affirmed with costs to appellant for which
judgment is rendered and the cause is remanded to that court for execution.

It is further ordeted that the Clerk of this Court certify a copy of this

~ judgment to that court as the mandate prescribed by Appellate Rule 27 or by any
other provision of law, and also furnish a copy of any opinion filed concurrently

herewith directly to the trial judge and parties of record.

DATED: June 30, 2008



COURT gF 4

PP
COURT OF APPEALS - flep tALs
THIRD APPELLATE DISTRICY 208 JUi 39 py
ALLEN COUNTY N Hiz: 51
A £ STa Ey
CLERK geht BURLEY
ALLEN ColiA s
IN THE MATTER OF: CASE NUMBER 1-07-58
DARIAN J. SMITH,
ALLEGED DELINQUENT CHILD, OPINION

APPELLANT.

CHARACTER OF PROCEEDINGS: Appeal from Common Pleas Court,
Juvenile Division.

JUDGMENT: Judgment affirmed.

DATE OF JUDGMENT ENTRY: June 30, 2008

- ATTORNEYS:

AMANDA J. POWELL
Assistant State Public Defender
Reg. #0076418

8 East Long Street — 11 Floor
Columbus, OH 43215

For Appellant.

CHRISTINA L. STEFFAN
Assistant Prosecuting Attorney
Reg. #00075260

204 North Main Sireet, Suite 302
Lima, OH 45801

For Appellee.

AS



Case Number 1-07-58

Shaw, P.J.

{413 Delinquent-Appellant Darian J. Smith (“Darian”) appeals from the
July 26, 2007 Judgment Entry of the Court of Common Pleas, Allen County, Chio,
] Juveﬁile Division classifying Darian as a Juvenile Sex Offender Registrant and
Tier 111 Sex Offender,

{92} This matter steras from Darian’s adjudication as delinquent for three
 counts of Rape, in violation of R.C. 2907.02(A)(1)(b) on January 18, 2006.
Disposition occurred on February 16, 2006. The juvenile court ordered Darian
committed to the legal care and custody of the Ohio Depaﬁment of Youth Services
(“DYS”) for an indefinite term consisting of a minimum period of one year to a
maximum period not to exceed his twenty-first birthday.

{93} Darian’s commitment to DYS ‘was stayed, however, pending
successful treatment at -the Juvenile Residential Treatment Center of Northwest
Ohio, However, the juvenile cowrt subsequeﬁtly determined that there was not
room for Darian at the Juvenile Residential Treatment Center of Northwest Ohio
. and committed him to DYS. On September 13, 2006 Darian was granted early
release frog_l DYS and placed at the Juvenile Residential Treatment Center of
Northwest Ohio. |

{44y On December 21, 2006 Darian was released from treatment. Two

weeks prior to Darian’s release, the juvenile court scheduled a juvenile sexual
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offender classiﬁcétion pre-trial for Jannary 24, 2007. The pre-trl'al conference on
Darian’s sex offender status was held on January 24, 2007. A second pre-trial
conference was scheduled for April 4, 2007 in order to give Darian time to file a
motion for a sexual oﬂ"ender classification evaluation. Darian failed to appear for
the April 4, 2007 pre-trial and a bench warrant was issued for his arrest.

{45} Ijaﬁan was subsequently arrested | and his sexual offender
classification examination was scheduled for May 3, 2007. A sexual offender
classification hearing was held in three parts, on June 20, 2007, July 12, 2007 and
August 1, 2007.

{96} We also note that during this time, Darian committed a violation of
the terms of his parole, and admitted that vielation on April 19, 2007. Based on
this violation, Darian’s parole was revoked and he was committed to DYS for a
minimum perio.d of thnty days to a maximum period not to exceed his attainment
of twenty-one years of age.

73 On July 26, 2007 the juvenile court found thé.t Darian should be
classified as a Juvenile Sex Offender Registrant. The matter was subsequently
scheduled for a hearing on August 1, 2007 so that the Coust could explain
Darian’s duties to register. At the August 1, 2007 hearing, Darian was again
" determined to be a Juvenile Sex Offender. Moreover, Darian was designated a

“Tier III Sex Offender under the new version of R.C. 2150.01.
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{48} Darian now appeals asserting six assignments of error.

ASSIGNMENT OF ERROR [
THE TRIAL COURT ERRED WHEN IT CLASSIFIED
DARIAN §. AS A JUVENILE OFFENDER REGISTRANT
BECAUSE IT DID NOT MAKE THAT DETERMINATION

UPON HIS RELEASE FROM A SECURE FACILITY, IN

VIOLATION OF R.C. 2152,83(B)(1). (JUNE 20, 2007, T.PP 1-
70); (JULY 12,2007, T.PP 1-14); (AUG. 1, 2007, T.PP. 1-12). (A-
13)-(A-17).

ASSIGNMENT OF ERROR II
THE ALLEN COUNTY JUVENILE COURT ERRED WHEN
IT CLASSIFIED DARIAN S. AS A JUVENILE OFFENDER
REGISTRANT BECAUSE AS OF JULY 1, 2007, THERE

EXISTED NO STATUTORY AUTHORITY TO CONDUCT A -

JUVENILE SEX OFFENDER CLASSIFICATION HEARING.
(JULY 12, 2007, T.PP 1-14); (AUG. 1, 2007, TPP 1-12). (A-13}-
(A-17).

ASSIGNMENT OF ERROR 111
TI-[E RETROACTIVE APPLICATION OF [ON OF SENATE BILL 10
VIOLATES THE EX POST FACTO CLAUSE OF THE
UNITED STATES CONSTITUTION AND THE
RETROACTIVITY CLAUSE OF SECTION 28, ARTICLE I

OF THE OHIO CONSTITUTION. SECTION 10, ARTICLE 1

OF THE UNITED STATES CONSTITUTION AND SECTION
28, AND ARTICLE II OF THE OQHIO CONSTITUTION.
(AUG. 1, 2007, T.PP. 1-12). (A-13)-(A-18).

ASSIGNMENT OF ERROR IV
THE RETROACTIVE APPLICATION OF SENATE BILL 10
VIOLATES THE SEPARATION OF POWERS DOCTRINE
THAT IS INHERENT IN OHIO’S CONSTITUTION. (AUG. 1,
2007, T.PP. 1-12). (A-13)-(A-18).

ASSIGNMENT OF ERROR V

THE APPLICATION OF SENATE BILL 10 VIOLATES THE
UNITED STATE’S [SIC] CONSTITUTION’S PROHIBITION
AGAINST CRUEL AND UNUSUAL PUNISMENTS [SIC].

AB
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EIGHTH AMENDMENT TO THE UNITED STATES
CONSTITUTION. (AUG. 1, 2007, T.PP. 1-12). (A-13)-(A-18).

| ASSIGNMENT OF ERROR VI -
THE RETROACTIVE APPLICATION OF SENATE BILL 10
VIOLATES THE DOUBLE JEQOPARDY CLAUSE OF THE
UNITED STATES CONSTITUTION AND THE
RETROACTIVITY CLAUSE OF SECTION 28, ARTICLE II
OF THE OHIO CONSTITUTION, FIFTH AMENDMENT TO
THE UNITED STATES CONSTITUTION; SECTION 10,
ARTICLE I OF THE OHIO CONSTITUTION. (AUG. 1, 2007,
T.PP. 1-12). (A-13)-(A-18).

First Assignment of Error

{49} In his first assignment of error, Darian argues that the trial court
etred because his classification as a sexual offender did not occur at disposition or
upon his release from a secure facility.

{4103} If a delinquent is not classified as a juvenile sex offender registrant
pursuant to R.C. 2152.82 at the time of disposition, he may be classified pursuant
to the procedures articulated in R.C. 2152.83. R.C. 2152.83 provides in pertinent
part as follows:

(B){(1) The court that adjlidicafes a child a delinquent child, on

the judge's own motion, may conduect at the time of disposition

of the child or, if the court commits the child for the delinquent

act to the custody of a secure facility, may conduct at the time of

the child's release from the secure facility, a hearing for the

purposes described in division (B)(2) of this section if all of the

following apply: :

(a) The act for which the chifd is adjudicated a delinquent child
is a sexually oriented offense ***
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(b) The child was fourteen or fifteen years of age at the time of
committing the offense.

(c) The court was not required to classify the child a juvenile sex

offender registrant under section 2152.82 of the Revised
Code***, ‘

(11} As an initial matter, we note that the meaning of “at the time of ***
release” as utilized in R.C. 2152.83(B)(1) has not been addressed frequently by the
Ohio courts, nor 18 it spcciﬁcallyi defined in the Ohio Revised Code.

{412} The appellate courts that have addressed the requirements of R.C.
2152.83(B)(1) have frequently addressed cases dissimilar to the case atbar. See In
re Murdick 5™ Dist. No. 2007CA00038, 2007-Ohio-6300 (the appellate court
| ~ agreed with the trial court that it was without jurisdiction to conduct a juvenile sex
offender hearing pursuanf to R.C. 2152.83(B)(1) some eighteen months after the
offender was released from a secure facility and a]moét a fear after disposition.
This .determination, however, hinged on the fact that the offender had spent
eightéen months in a treatment facility that did not qualify as a secure facility."); In
re McAllister, 5th Dist. No. 2006CA00073, 2006-Ohio-5554 (finding that a
classification hearing held thirteen months after the juvenile was released from the

secure facility did not meet the definition of “at the time of *** release™).

! There appesrs 1o be no disagrecment that the Juvenile Residential Treatment Center of Northwest Uhio
qualifies as a secure facility.
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{13} However, in In re B.W, 2™ Dist. No. 1702, 2007-Chio-2096, the
- Second District Court of Appeals addressed a situation similar to the present case.
In In re B.W. the juvenile’s classification hearing was held a little more than two
months after his release from a secure facility, while the juvenile was still under
DYS supervision on parole. The Second District held that the hearing was proper,
holding as follows:

We cénnot say that the trial court was unreasonable'in holding

the hearing in July. In other words, “at the time of the child’s

release from the secure facility” necessarily incorporates a short

interval of time (here, two and a half months, and not thirteen)

before jurisdiction is lost. Clearly, the legislature did not intend

to mandate a clasgsification simultaneous with release, but

merely within a reasonable time given docket constraints and

appropriate time for evaluations appurtenant to classification.

1d. at 14,

{14} This court is inclined to adopt the analysis articulated in In re¢ B.W.
In the present case, Darian was released from the Juvenile Residential Treatment
- Center of Northwest Ohio on December 21, 2006. The initial pre-trial conference,
docketed prior to his release on December 8, 2006, occurred on January 24, 2007,
approximately one month after Darian’s release from a secure facility. Between

the initial pre-trial and the final order adjudicating Darian to be -a Juvenile Sex

Offender on July 26, 2007, six months elapsed, Slightly more than seven months

elapsed between Darian’s release from the Juvenile Residential Treatment Center-

of Northwest Ohio and his adjudication as a juvenile sex offender registrant.

o,
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{15} At the initial pre-trial conference, Darian requested time to have a
sex offender classification evaluétion completed. The juvenile court Vordered a
sexual classification evaluation at State expense, to be performed before the next
pre-trial, scheduled for April 4, 2007. This evaluation was not completed prior to
the April 4, 2007 pre-trial because Darian violated his parole by not,attending
counseling, going home, or attending school. In addition to vi'olating his parole,
Darian also did not show up for the April 4, 2007 pre-trial nor did he make himself
available during that time frame for the sek offender classiﬁcaﬁon evaluation,

{416} A bench warrant issued; and Darian was arrested on April 8, 2007,
- The juvenile court scheduled the sex offender classification examination for May
3, 2007. After the evaluatidn, the Classification Hearing was scheduled for June
20, 2007. Prior to the hearing, Darian subpoenaed seven different witnesses to
testify on his behalf.

{§17} The hearing was conducted, as scheduled, on June 20, 2003. A
second hearing was get for July 3, 2007, but was continued at the request of the
State. The hearing was rescheduled for July 12, 2007, which was conducted as
scheduled. As noted earlier, the trial court entered a Judgment Entry on July 26,
2007 classifying Darian as a Juvenile Sex Offender Registrant.

{18} In this case, the majority of the delays in holding the classification

hearing resulted from Darian’s parole violation and failure to appear, Further

AW
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delay resulted from his motion for a sex offender classification examination. Once
the examination was completed and Darian was detained, the matter proceeded
quickly. As a result, in this case, we cannot say that the length of time after release
was unreasonable under R.C. 2152.83. Moreover, we find that the matter was
promptly commenced and concluded upon Darian’s release from a secure facility.
Accordingly, Darian’s first assignment of error is overruled.

Second Assignment of Error

{919} In his second assignment of error, Darian argues that there was 1o
sex offender registration law in effect at the time he was adjudicated a Juvenile Sex
Offender Registrant because Senate Bill 10 of the 127™ General Assembly had
repealed the old version of the sex offender statutes before enacting the new
versions.

{920} However, we find this interpretation is not supported by the plain
language of Senate Bill 10. Senate Bill 10, Section 2 repeals the older versions of
the law as follows:

That existing sections 109.42, 109.57, 311.171, 1923.01, 1923.02,

2151,23, 2151,357, 2152.02, 2152.19, 2152.191, 2152.22, 2152.82,

2152.821, 2152.83, 2152,84, 2152.85, 2152.851, 2743.191, 2901.07,

2903.211, 2905.01, 2905.02, 2905.03, 2905,05, 2907.01, 2907.02,

2907.05, 2921.34, 2929.01, 2929.02, 2929.022, 2929,03, 2929.06,

2929,13, 2929.14, 2929.19, 2929.23, 2930.16, 2941.148, 2950.01,

2950.02, 2950.03, 2950.031, 2950.04, 2950,041, 2950.05, 2950.06,

2950.07, 2950.08, 2950,081, 2950,10, 2950,11, 2950.12, 2950.13,

2950.14, 2953.32, 2967.12, 2967.121, 2971.01, 2971.03, 2971.04,
2971.05, 2971.06, 2971.07, 5120.49, 5120.61, 5120.66, 5139.13,

A~D
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5149.10, 5321.01, 5321.03, and 5321.051 and sections 2152,811, |
2950.021, 2950.09, and 2950.091 of the Revised Code are hereby
repealed.

{21} Section 2, as cited above, is deemed effective January 1, 2008 by
Section 3 as follows;

The amendments to sections 109.42, 109.57, 311.171, 2151.23,
2152.02, 2152.19, 2152.191, 2152.22, 2152.82, 2152.821, 2152.83,
2152.84, 2152.85, 2152.851, 2743.191, 2901.07, 2903,211, 2905.01,
2905,02, 2905.03, 2905.05, 2907.01, 2907,02, 2907.05, 2921.34,
2925.01, 2929.02, 2929.022, 2929.03, 2929.06, 2929,13, 2929.14,
2929.19, 2929.23, 2930.16, 2941.148, 2950.01, 29560.02, 2950.03,
2950.04, 2950.041, 2950.05, 2950.06, 2950.07, 2950.08, 2950.081,
2950.10, 2950.11, 2950.12, 2950.13, 295014, 2967.12, 2967.121,
2971.01, 2971.03, 2971.04, 2971.05, 2971.06, 2971.07, 5120.49,
5120.61, 5120.66, 5139.13, and 5149.10 of the Revised Code that
are made by Sections 1 and 2 of this act, the enactment of
sections 2152.831, 2152.86, 2950.011, 2950.15, and 2950.16 of the
Revised Code by Section 1 of the act, and the repeal of sections
2152811, 2950,021, 2950.09, and 2950.091 of the Revised Code
by Section 2 of this act shall take effect on January 1, 2008,

{emphasis added).

{122} Furthermore, we note that although Section 4 makes Sections 1-3
effective on July.r 1, 2007, this does not change the effective dates contained in each
individual section for the enactment and repeal of individuat provisions.

{423} Therefore, all of the Ohio Revised Code portions repealed in Section
2 were repealed effective January 1, 2008, the same date that the new laws, as

articulated in Section 1, became effective. The plain statutory language mwust

10
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control. Storer Communications, Inc. v. Limbach (1988}, 37 Dhio St.3d 193, 194,
Accordingly, Darian’s second assignmeﬁt of error is overruled.
Third, Fourth, Fifth, and Sixth Assignments of Error
{424} For ease of discussion, we choose to address Darian’s final four

assignments of error together. In those assignments of error, Darian argues that the

application of Senate Bill 10 violates various constitutional provisions, specifically

1) the retroactive application viclates the ex post facto clause; 2) the retroactive
application violates the separation of pchrs doctrine; 3) the application amounts
to cruel and unusual punishment; and 4} the retroactive application amounts to
double jeopardy.

{25} As an initial matter, with respect to the constitutionality Vof an
enactment of the General Assembly, we note that the Ohio Supreme Court has
previously held that

“lajn emactment of the General Assembly is presumed to be
constitutional, and Tbefore a court may declare it
unconstitutional it must appear beyond a reasonable doubt that
the legislation and constitutional provisions are clearly
incompatible.” Stafe ex rel. Dickman v. Defenbacher (1955), 164
Ohio St. 142, 57 0.0, 134, 128 N.E.2d 59, paragraph one of the
syllabus. “A regularly enacted statute of Qhio is presumed fo be
constitutional and is therefore entitled to the benefit of every
presumption in favor of its constitutionality.” ¥d at 147, 57 0.0.
at 137, 128 N.E.2d at 63, “That presumption of validity of such
legislative enactment cannot be overcome umless it appear{s]
that there is a clear conflict between the legislation in question
and some particular provision or provisions of the
Constitation.” Xeniq v. Schmid (1920), 101 Ohio St. 437, 130

11
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N.E. 24, paragraph two of the syllabus; State ex rel. Durbin v.
Smith (1921), 102 Ohio St. 591, 600, 133 N.E. 457, 460; Dickman,
164 Ohio St. at 147, 57 0.0. at 137, 128 N.E.2d at 63,
State v. Cook, 83 Chio St. 3d 404, 409, 700 N.E. 2d 570, 1998-Ohio-291.
{926} In State v. Cook, 83 Ohio St. 3d 404, the Ohio Supreme Coust

addressed whether Ohio’s newly enacted sex offender statutes violated the

retroactivity clause of the Ohio Constitution or the ex post fact clause of the United

States Constitution as applied to previcusly convicted defendants. The court found

that they did not. In State v. Williams, 88 Ohio St.3d 513, 728 N.E.2d 342, 2000-
Ohio-428 the Ohio Supreme Court further held that thosé sex offender statutes did
not violate double jeopardy or eqﬁal_protection provisions of the United Statcs
Constitution.

{27} To determine whether the Cook and Willams decisions are

controlling here, we first address how Senate Bill 10 changed the sex offender

registration statutes.  Perhaps the most fundamental changes occur in R.C. -

2950,01, which not only renames Ohio’s sex offender classifications, but imposes

different criteria for the imposition of the sex offender label.

{428} Prior to the imposition of Senate Bill 10, a sentencing court was
required to determine whether sex offenders fell inte one of the following
classifications: (1) sexually oriented offender; (2) habitual sex offender; or (3)

sexual predator. R.C. 2950.09; Siate v. Cook, 83 Ohio St. 3d at 407. When the

12
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trial court made the determination that an offender should be classified as a sexual
predator, the judge was to consider all relevant faciors, including, but not limited
to,lal.l of the following enumerated in R.C. 2550.09(B)(3):

{a) th.e offender’s. ., ége;

(b) The offender's . . . prior eriminal or delinquency record
regarding all offenses, including, but not limited to, all sexnal
offenses;

(c) The age of the victim of the sexually oriented offense for
which sentence is to be imposed. . .;

(d) Whether the sexually oriented offense for which sentence
is to be imposed . . . involved multiple victims;

" (¢) Whether the offender . . . used drugs or alcohol to impair
the victim of the sexually oriented offense or to prevent the
victim from resisting;

(f) Xf the offender . . . previously has been convicted of or

pleaded guilty to, or been adjudicated a delinquent chitd for

committing an act that if committed by an adnit would be, a

criminal offense, whether the offender . . . completed any

~ sentence or dispositional order imposed for the prior offense

~ or act and, if the prior offense or act was a sex offense or a
"sexually oriented offense, whether the offender .
participated in avajlable programs for sexual offenders;

(g) Any mental illness or mental disability of the offender. . .;
(h) The nature of the offender's . . . sexual conduct, sexual
contact, or interaction in a sexual context with the victim of
the sexually oriented offense and whether the sexual conduct,
sexual confact, or interaction in a sexual context was part of
a demonstrafed pattern of abuse;

(i) Whether the offender . .. during the commission of the

13
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sexually oriented offense for which sentence is to be imposed
or the order of disposition is to be made, displayed cruelty or
~ made one or more threats of cruelty;

(j) Any additional behavioral characteristics that contribute
to the offender's . .. condnct.

R.C. 2950,09(B)(3)(2)-(j).

{429} “In classifying an offender as a sexual predator, the Revised Code
requires the frial court to make this finding only when the evidence is clear and
convincing that the offender is a sexual predator,” State v. Naugle, 3" Dist. No, 2-
03-32, 2004-Ohio-1944 at § 5 -citi.ng R.C. 2950.05(B)(4).

{430} Senate Bill 10 abolished the prior classifications contained in R.C.
2950.01, substituting new classifications. An example is the definition of a Tier 1
Sex Offender/ Child-Victim Offender, as follows:

(E) "Tier I sex offender/child-victim offender™ means any of the
following:

(1) A sex offender who is convicted of, pleads guilty to, has been
convicted of, or has pleaded gullty to any of the following
sexually oriented offenses:

(a) A violation of section 2907.06, 2907.07, 2907.08, or 2907.32 of
the Revised Code;

(b) A vielation of section 2907.04 of the Revised Code when the
offender is less than four years older than the other person with
whom the offender engaged in sexual conduct, the other person
did not consent to the sexmal conduct, and the offender
previously has not been convicted of or pleaded guilty fo a
violation of section 2907.02, 2907.03, or 2907.04 of the Revised
Code or a violation of former section 2907.12 of the Revised

14
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Code;

(¢) A violation of division (A)(1), (2), (3), or (5) of section 2907.05
of the Revised Code;

(dy A violation of division (A)}3) of section 2907.323 of the
Revised Code;

(¢) A viclation of division (A)(3) of section 2903.211, of division
(B) of section 2905.03, or of division (B) of section 2905.05 of the
Revised Code;

(f) A violation of any former law of this state, any existing or
former municipal ordinance or law of another state or the
United States, any existing or former law applicable in a
military court or in an Indian tribal court, or any existing or
former law of any nation other than the United States, that is or
was substantially equivalent to any offense listed in division
(EY(1)(2), (b), (¢), (d), or (e) of this section; o

(g) Any attempt to commit, conspiracy to commit, ox complicity
in committing any offense listed in division (E)(1)(a), (b), (c), (d),
(e), or (f) of this section.

(2) A child-victim offender who is convicted of, pleads guilty to,
has been convicted of, or has pleaded guilty to 2 child-victim
oriented offense and who is not within either category of child-
victim offender described jn division (F)(2) or (G)(2) of this
section.

(3) A sex offender who is adjndicated a delinquent child for
committing or has been adjudicated a delinquent child for
committing any sexually oriented-offense and who a juvenile
court, pursuant to section 2152.82, 2152. 83, 2152.84, ox 2152.85
of the Revised Code, ciassifies a fier I sex offenderlchdd—wctlm
offender relative to the offense.

(4) A child-victim offender who is adjudicated a delinguent

child for committing or has been adjudicated a delinguent child
for committing any child- victim oriented offense and who a

15
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~ juvenile court, pursunant fo section 2152.82, 2152.83, 2152.84, or
2152.85 of the Revised Code, classifies a tier I sex offender/child-
victim offender relative to the offense.
R.C. 2950.01,
{431} The section also provides similar definitions of Tier II and Tier III
-sex offenders, and leaves little, if any discretion in classification to the court that

sentenced the offender. R.C. 2950.01(F), (G). Prior to Senate Bill 10, “in those

cases where an offender is convicted of a violent sexually oriented offense and

also of a specification alleging that he or she is a sexually violent predator, the -

sexual predator label aitaches automatically. R.C. 2950.09(A). However, in all
other cases of sexually oriented offenders, only the trial court may designate the
offender as a predator, and it may do so only after holding a hearing where the

offender is entitled to be represented by counsel, testify, and call and cross-

examine witnesses, R.C. 2950.09(B)(1) and (C)(2).” Cook, 83 Ohio St. 3d at 407.

Now, that discretion is more limited. The new law severely limits the discretion of
- the trial court in imposing a certain classification on offenders. Instead, the new
law requires frial courts to merely place the offender info a category based on their
offense,

{432} Senate Bill 10 also provides for the reclassification of all offenders
who were classified prior fo its enactment. R.C. 2950.031; R.C. 2950.032. This

reclassification process affords no deference to the prior classification given by the

16
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trial court, Rather, offenders are reclassified based solely on the new statutes as
articulated in Senate Bill 10 which classify offenders based on the offense they
committed.

{33} In State v. Cook (August 7, 1997), 3 Dist. No. 1-97-21 this Court
found Ohic’s sex offender classification statutes to be unconstitutional.
Specifically, this Court found that with respect to Cook,‘ who committed his crimes
before new sex offender legislatidn was effective, but was sentenced after, that sex
offender statutes violated the Ohio Constjtutional protection against retroactive
laws.

To the extent it imposes additional duties and attaches mew

disabilities to past tramsactions, the statute is retroactive and

violates the Ohio Coustitution. Thus, as applied to Cook, R.C.

2950.09 is a retroactive application of a legislative enactment

and Cook cannot be required to register as a sexual predator.

However, Cook can be required to register as a sexual offender,

pursuant to the law in force at the time of his offense. Since R.C.

2950.09, if applied to Cook, viclates the Ohio Constitation, we

need not address the issue of whether it violates the ex post facto

clanse of the United States Constitution. Cook's second

assignment of error is sustained.
State v. Cook, supra, at *4.

{9343 The Ohio Supreme Court reversed the decision of this Court, in
Cook. In essence, the Ohio Supreme Court found that the sex offender registration

statutes were remedial in nature and therefore, did not violate the ban on

17 -
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retroactive laws as set forth in Section 28, Article II of the Ohio Consfitution. The
court reasoried as follows:

This court has held that where no vested right has been created,
“a later enactment will not burden or attach a new disability to
a past transaction or consideration in the constifutional sense,
unless the past transaction or consideration * * * created at least
a reasonable expectation of finality.” State ex rel. Matz v. Brown
(1988), 37 Ohio St.3d 279, 281, 525 N.E.2d 805, 807-808.

khkE

Under Van Fossen and Maiz, we conclude that the registration
and address verification provisions of R.C. Chapter 2950 are de
minimis procedural requirements that are necessary to achieve
the goals of R.C. Chapter 2950. As stated by the New Jersey
Supreme Court in Doe v. Porifz (1995), 142 N.J. 1, 662 A.2d 367,
“if the law did mot apply to previously-convicted offenders,
notification would provide practically no protection now, and
relatively little in the near future. The Legislature reached the
irresistible conclusion that if community safety was its objective,
there was no justification for applying these laws only to those
who offend or who are convicted in the future, and not applying
them to previously-convicted offenders. Had the Legislature
chosen to exempt previously-convicted offenders, the
notification provision of the law would have provided absolutely
noe protection whatsoever on the day it became law, for it would
have applied to no ope. The Legislature concluded that there
was no justification for protecting only children of the future
from the risk of reoffense by future offenders, and not today's
children from the risk of reoffense by previously-convicted
offenders, when the nature of those risks were identical and
presently arose almost exclusively from previously-convicted
offenders, their nambers now and for a fair number of years
obviously vastly exceeding the number of those who, after
passage of these laws, will be convicted and released and only
then, for the first time, potentially subject to community
notification.” Id at 13-14, 662 A.2d at 373.

18
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Consequently, we find thai the registration and verification
provisions are remedial in nature and do not violate the ban on
retroactive Jaws set forth in Section 28, Article I of the Ohio
Constitution.

~ Cook, 83 Ohio St. 3d at 412-413.

{435} The Cook Court also determined that Ohio’s sex offender statuies
did not violate the ex post facto clause of the United States Constitution, finding,
after significant analysis, as follows:

R.C. Chapter 2950 serves the solely remedial purpose of
protecting the public. Thus, there is no clear proof that R.C.
Chapter 2950 is punitive in its effect. We do not deny that the
notification requirements may be a detriment to registrants, but
the sting of public censure does not convert a remedial statute
into a punitive one. Kurth Ranch, 511 U.S, at 777, 114 8.Ct. at
1945, 128 L.Ed.2d at 777, fn. 14. Accordingly, we find that the
registration and notification provisions of R.C. Chapter 2950 do
not violate the Ex Post Facto Clause because its provisions serve
the remedial purpose of protecting the public.

C‘ook 83 Ohio St. 3d at 423,

{936} In Williams, the Ohio Supreme Court addressed whether Ohio’s sex
offender statutes violated the double jeopardy clause. Relying on their holding in
Cook, the cc.iurt found that it did not, holding that

The Double Jeopardy Clanse states that no persom shall "be
subject for the same offence to be twice put in jeopardy of life or
limb." Fifth Amendment to the United States Constitution; see, .
also, Section 10, Article I, Ohio Constitation, Although the
Double Jeopardy Clause was commonly understood fo prevent a
second prosecution for the same offense, the United States
Supreme Court has applied the clause to prevent a state from
punishing twice, or from attempting a second time to criminally
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punish for the same offense. See Kansas v. Hendricks, 521 U.S., at
369, 117 S.Ci. at 2085, 138 L.Ed.2d at 519; Wirte v. United States
(1995), 515 U.S. 389, 396, 115 S.Ct. 2199, 2204, 132 L.Ed.2d 351,
361. The threshold question in a double jeopardy analysis,
therefore, is whether the government's conduct involves
criminal punishment. Huadson v. United States (1997), 522 U.S.
93, 101, 118 S.Ct. 488, 494, 139 L.Ed.2d 450, 460.

This court, in Cook, addressed whether R.C. Chapter 2950 is a
"eriminal" statute, and whether the registration and
notification provisions involved "punishment." Because Cook
held that R.C. Chapter 2950 is neither "criminal,” nor a siatute
that inflicts punishment, R.C. Chapter 2950 does not violate the
Double Jeopardy Claunses of the United States and Ohio
Constitutions. We dispose of the defendants' argument here
with the holding and rationale stated in Cook.

Williams, 88 Ghio St.3d at 527-528,
4373 Moreover, this Court has followed the Cook holding, determining
that Ohio’s sex offender statutes did not amount to cruel and unusual punishment.

The Eighth Amendment to the United States Constitution and
Section 9, Article I of the Ohio Constitufion prohibit the
imposition of cruel and unusual punishment. The Ohio Supreme
Court, in Cook, 83 Ohio St.3d at 423, 700 N.E.2d 570, concluded
that the registration and notification provisions of R.C. Chapter
2950 are not punishment or punitive in nature but, rather, are
remedial measurés designed to ensure the public safety, Thus,
the protections against cruel and unusual punishments are not
implicated. |

State v. Keiber, 3 Dist. No. 2-99-51, 2000-Ohio-1666.
{938} We are not persuaded that the Ohio Supreme Court would view the

issues of criminality and punishment as applied to R.C. 2950 et. seq. in the Cook
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and Williams decisions any differently with regard to the pravisibns of Senate Bill.

10,

{939} Finaihlr, Darian argnes that the law as enacted in Senate Bill 10
violates the separation of powers docirine by Hmiting the discretion of the
judiciary in classifying sex offenders. However, we note that the classification of
sex offenders into categories has ahx}ays been a legislative mandate, not an
inherent power of the courts.. Slagle v. State, 145 Ohio Misc.2d 98, 884 N.E.2d
109, 2908—0hid593. Without the legislature’s creation of sex offender

classifications, no such classification would be warranted. Therefore, with respect

to this argument, we cannot find that sex offender classification is anything other

than a creation of the legislature, and therefore, the power to classify is properly
expanded or limited by the legislature.

{940} For the foregoing reasons, Darian’s third, fourth, fifth, and sixth
assignments (ﬁ‘ error are overruled. The July 26, 2007 Judgment Entry of the
Court of Common Pleas, Allen County, Dhio; Javenile Division cléssifying barian
as a Juyenile Sex Offender Registrant and Tier ITI Sex Offender is affirmed.
| Judgment affirmed,
WILLAMOWSKI and ROGERS, M., concur,

r
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IN THE COURT OF COMMON PLEAS, Al:ﬁﬁl‘bf"cﬁO%NTY, JTUVENILE DIVISION
am Alg -6 PH i

IN THE MATTER OF; CASIQ %O 051G 22185
DAYinn HINW D
Ju ATkl
DARIAN J. SMITH' ,aum"épf"’cﬁ .,f;f\' ‘ AI&GUET 1, 2007
7 L!’H PﬁU;d: Y. o {‘f‘] =
" ALLEGED DELINQUENT CHILD . JUDGWNT ENTRY

On this 1* day of August, 2007, this cause came on for Hearing to determine whether the
Defendant should be classified a Juvenile Sex Offender Registrant. Present in court were
Defendant and his mother; Katy McLeod, Attomney; J ctfrey Routson, Progsecuting Attomey;
Andrew OBERDIER, CDYS. _ JRYS—

The Couﬁ finds that Defendant was adjudicated Delinquent by reason of RAPE, and was
14 years of age at the time of committing the offénse.

The Court further finds that by stipulation and agreement of the parties that Defendant
should be and herebyis determined to be a Juvenile Sex Offender.

The Court finds that Defendant and his mother have been informed of his duties as
required by Ohio Revised Code Section 2850.03; that such duties have been explained to both
Defendant and his mother; and further that Defendant has been provided with Sex Offender
Registration Fingerprint Card and Instruction Form with instructions as to cormpletion and return
to this Court.

Further, the Court finds that Defendant and his mother have been informed of his duties -
as required by Ohio Revised Code Section 2950.032 commencing on or after January 1, 2008,
and that Defendant is designated a Tier III offender requiring lifetime in-person verification every
00 days.”

The child and the parent/guardian/custodian were admonished that a violation of the
Court’s orders set forth hereinabove can result in the child’s placement in secure defention.

IT IS ORDERED, THEREFORE, that Defendant be designated as a Juvenile Sex
Offender Registrant, that he comply with the duties required of Ohio Revised Code Section
2950.03, and that he be fingerprinted as required and retum to this Court the Sex Offender
Registration Fingerprint Card for further processing.

Defendant ORDERED to pay court cests.
IT IS 50 ORDERED.

Where any part of the proceedings was contested, parties have a right to appeal.
Judgment for court costs,

CC - CASEBINDER ) Q/@v"’ ]
RCH / JUDGE \
DEFENDANT /RATY MCLEOD
PARENTE (2) '

PROSECUTOR
ODYS

BCI&T A "26
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Explanation of Duties to Register as a Juvenile Offender Registrant or Child Vietim Offender
Provided after July 1, 2007 and before Deceraber 31, 2807, for Dulies conmnencing on or after January 1, 2008
(ORC 2950.032)

Dys# 212407 , e-SORN # ' gsN  273-22-2736
Couoty of Adjudication__Allen Court Case Number 2005 JG 22185
Adjudication O.R.C. #(s) 2907.02A1b_(3 Counts)
Namc mith Darlan _ J.
EX‘p ecled Residesnice A(.Ic'l::e:s 815 Hope Street CFI—TSO Lima, OH m;g:gg)m
(Street) ) (City/State} _ - (Zip)

Telephone (419) 227-1059 - o . i

1. Youhavebeen adjudicated delinguent for commitling a sexvally orienled offense or child —viclim offense as ddfined in ORC 2950.01
and you are one of the following (CHECK BOX, CIRCLE EITHER SEX OFFENDER OR CIILD VICTIM OFFENDER):

[ TIER 1 Sex Offender/Child Victin O ffender Registrant

a TIER IT Sex OHender/Child Victim O ffender Registrant
T "'TIER INY Sex Offender/ CThiild Victlm Difender Registrant, . -
not a. Pubiic Registry Qualified Juvemle Offender Registraot, not suh_}ccr. to cununumty notification

provisions

a qat a Public Registy Qualified Juvenile Offender Registrant, but subject Lo cemmunity nuuilcahun
provisions

{1 Publie Registry Qualified Juvenile Offender Registrant, subject to eommunity notification provisions

2. You are required to register in person with.the shecii¥ of the cobnty in which you estalilish residency within 3 days of coming into
that county. I yeu are a Public Registry Qualified Juvenile Offender Registrand, you are ulso required to register in person with the
sheriff of the county in which you cslublish a place of cducation and/or employment inmnediately npon corning into tat coutry,

3. After the date of initial fcgistmlian, you are required to periodically verify, in person, yout residence atddress, and if you are a Poblie
Registry Qualified Juvenile Offender Registrant, your place of employment and/or place of education, at the county sheriff*s office na
earlies than 10 days prior to your verification date, |

3, Ifyou change residence address, you shatl provide written notice in person of that residence cliange Lo the sheriff with whom you
rmosl recently registered, and to the sheriff in the county in which you intend to reside ai least 20 days prior toany change of
residence address. If you are a Public Registry Qualified Juvenile Gffender Registrant, you also shull provide writlen notice in person of
" a change of address for y our place of empluymenl and/or place of education at least 20 days prior Lo any change and no later than 3 days
atter the change in ernployment

Ify ou are a Public Registry Qualified Juveniie Offender Registrant, you shall provide written notice in person, within 3 days, of any
change in vehicle information, email addresses, internet ldennfas ar teleplmnc numbers registered Lo o used by you, to the sheri T with

wham you hav& mast recently regislered.

b

5. DEPENDING UPON YOUR.DESIGNATION, YOU ARE REQUIRED TO COMPLY WITH ALL OF THE ABOVE-DESCRIBED
REQUIREMENTS FOR, THE FCLLOWING PERIOD OF TDME AND FREQUENCY (CHECK ONE):

CI TIER I- requirements for a period of 10 years with in-person verification aunuaily.
00 TIER II- for a period of 20 years with in-person verification every 180 days.
- A TIER I ~for your Hfetime with in-person verification every 90 days.

', . Shtee your expe& d r&ldence address as siated above is loeated in __Allen County you shall register in person
rio later than ? (5 {3 days afler relense) witl that County Sheriff™s Office located at:
s ate) ’ '
333 N. Maln Street: . Lima, OH 7 45801
(Street Address) : (City/State) Zip)

Failure to register, faflure to verify residence ot the specified times o fallure to provide notice of a chznge in residence address ar _
other required information, as described above, will cesult in criminal prosecution. If the Jailure eccurs while you are under {8 years L
ol age, you will be subject to praceedings nnder Ohio Revised Code Chapler 2152 and your pareul(s), guardisn{s), or custadian(s) o
‘may he subject tn proseciiion for s vielafion o! Ohio Revised Code section 2919.24.

Tunderstand that 4¢ 2 Juvenile Offender Registrant, my attainment of 180r 2t years of age does not affect or terminate this order.
{

0. Tacknowledge that the above requirements have been explained to me and that T must abide by all of the provisiens of the Ohio A’ - m
Revised Code Chanler 2950, ~ ~

: g
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o
O
TR TIER II Sex Offender/ Child Victim Offender Registrant,

TIER 1 Sex Offerder/Child Victin Offader Registrant - j’* :
TIER II Scx OfTender/Chilld Victim O Hender Registrant

not a Public Registry Qualified .I'uvemle Offender Registranl, ot subject to community notification

provisions

a not a Public Registry Qualitied Juvenile Offender Registrant, but subject Lo communiby notification
provizions

O Public Regisiry Qualified Juvenite Offender Registrant, sibject to community notification provisians

You are required to register in person with.the sheriff of the counly in which you establish residency within 3 days of coming into

. that coynty. If you are a Public Registry Qualified Juvenite Offender Registrant, you are also required to regisler in person with the

" sheriff of the county in which you establish o place of education andfor employtnent imnmmediately upon corling into that county.

After the date of initial registration, you are required Lo periadically verify, in person, y o residence address, and if you are a Publie

* Registry Qualificd Juvenile Qffonder Registrant, your place of emiploymaent and/or place of efucation, at the county sheriff®s office no

earlier than 19 days prior Lo Your verification date.

L'y ou change residence address, you shall provide swritten notice in person of that residence change to the sheriff with whom you

most recently registered, and Lo the sheriff in the county in which you intend to restde at least 20 days prior toany change of

residence address. Iyou are 2 Public Registry Qualified Juvenile Offender Registrant, you also shali provide writien natice in person of
a change of address for your place of employment and/or place of education al least 20 days prior to any cl:angc and no lafer than 3 days
afier the change in employnent

Ifyou are a Public Regisiry Qualified Juvenile Offender Regisirant, you shall provide written noliee in persen, within 3 days, of any
change in vehicle information, email addresses, intemet identifiers or'telephone numbers registered to of used by you, to the shecill with

" wivam you have most recently registered.

DEPENDING UPON YOUR DESIGNATI ON, YOU ARE REQUIRED TO COMPLY WITH ALL OF THE ABOVE-DESCRIBED
REQUIREMENTS FOR THE FOLLOWING PERIOD OF TIME AND FREQUENCY (CHECK ONE):

O TIER I- requirements for a period of 10 years with in-person verification anniially.
[1 TIER II- for a period of 20 years with in-person verificalion every 180 days,
(@~ TIER. I¥{ —for your HFelme with in-person verification every 90 days.

Since your expegied residence address as stated above is jocated in__Allen Coubity you shall register in person
no later than (3 days after release) with 1hat County Sherifi*s Office located at:
ate) .
333 N, Main Street- : ] Lima, OH 45801
(Street Address) (City/State) (Zip)

Failure ta registar, Falure to verlfy resldence at the specifed tiraes ov [allure to provide notice of a change in residence address or
other required information, as deseribed above, will result in criminal prosecution. 1fthe Failure goours while you ave under 15 years
of age, you will be subject to praceedings under Ohio Revised Code Chapler 2152 and your par ent(s], guardizn(s), or custodiands)
may he subject to progecution for a viclation nl Ohlo Revised Coade seclion 2919.24,

I understand that as a Juvenile Dffender Registrant, ry attainment of 18 or 21 years of age does not ai¥ect or teveninate this order,
[

I acknowledge that the above requirements have been explained to me and thet Tmust abide by all of the provisions of the Ohio

Revised Code Chapter 2930.
@v 2 KA//m&fQ 5-107  ~ o %ﬂt@z&%ﬁﬂ j-(-ol

ML A
Juvenile’s Slg[lﬂnll‘e Date ParmUGuardmnlCusmdlan Blgnalure Date

.1 certify that [ specifically informed the juvenile and the juvenile’s parmL guardian and'cuslodian of their duties as set forth above

an indicated to mzf? understanding of those dutics.
%ﬂ Judge, Allen Co Juvenile Court ,Qj; /ﬁ "7

Signature of Offi cial \ / Title & Agency . Dafe’
David R. Kinworthy : Judge, Allen Co Juvenile Court
Print Officiul’s Nane Print Tilie & Agency




AMENDMENT TO THE CONSTITUTION OF THE .UNITED STATES
AMENDMENT VIl

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted. ' '




AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT XIV

Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws. '

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United Siates,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. Buf Congress may by a vote of two-
thirds of each House, remove such disability. - '

Section 4. The validity of the public debt of the United States, authorized by law,

including debts incurred for payment of pensions and bounties for services in
suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be heid
tllegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legislation,
the provisions of this article.

p‘/%z}



CONSTITUTION OF THE STATE OF OHIO
ARTICLE I: BILL OF RIGHTS

§ 10 [Trial of accused persons and their rights; depositions by state
and comment on failure fo testify in criminal cases.]

Except in cases of impeachment, cases arising in the army and navy, or in the
militia when in actua! service in time of war or public danger, and cases involving
offenses for which the penalty provided is less than imprisonment in the penitentiary, no
person shall be held to answer for a capital, or otherwise infamous, crime, unless on
presentment or indiciment of a grand jury; and the number of persons necessary to
constitute such grand jury and the number thereof necessary to concur in finding such
indictment shall be determined by law. In any trial, in any court, the party accused shall
be allowed to appear and defend in person and with counsel; to demand the nature and
cause of the accusation against him, and to have a copy thereof; to meet the witnesses
face to face, and to have compulsory process to procure the attendance of witnesses in
his behalf, and a speedy public trial by an impartial jury of the county in which the

offense is alleged to have been committed; but provision may be made by faw for the -

taking of the deposition by the accused or by the state, 10 be used for or against the
accused, of any witness whose attendance can not be had at the trial, always securing
to the accused means and the opportunity to be present in person and with counsel at
the taking of such deposition, and to examine the witness face to face as fully and in
the same manner as if in court. No person shall be compelled, in any criminal case, to
be a witness against himself; but his failure to testify may be considered by the court
and jury and may be made the subject of comment by counsel. No person shall be
twice put in jeopardy for the same offense. (As amended September 3, 1912. )



CONSTITUTION OF THE STATE OF OHIO

ARTICLE lI: LEGISLATIVE

§ 28 Retroactive laws

The general assembly shall have no power to pass retroactive laws, or laws impairing
the obligation of contracts; but may, by general laws, authorize courts to carry into
- effect, upon such terms as shall be just and equitable, the manifest intention of parties,

and officers, by curing omissions, defects, and errors, in instruments and proceedings,
arising out of their want of conformity with the laws of this state '
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