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EXPLANATION OF WHY THIS CASE IS OF PUBLIC
OR GENERAL INTEREST AND INVOLVES SUBSTANTIAL
CONSTITUTIONAL QUESTIONS

This case presents questions of great constitutional magnitude. Petitioner Alfred
Cleveland (“Petitioner”) was convicted of aggravated murder in the Lorain County Court of
Common Pleas on January 31, 1996, Petitioner was alleged to have participated in the murder of
Marsha Blakely sometime between the late evening of August 7, 1991 and the early morning of
August 8, 1991. At trial, there was no dispute that Petitioner was in New York City on the
morning of August 7th and also on August 9th. Nevertheless, Petitioner was convicted. That
conviction resulted from the use of testimony which thel State knew or should have known was
perjured, the deliberate suppression of exculpatory evidence, flagrant prosecutorial misconduct
throughout the entirety of the trial, and ineffective assistance of counsel.

The only evidence implicating Petitioner in the murder is the trial testimony of William
Avery Ir. Avery has now recanted his trial testimony by sworn affidavit and also by a sworn
statement transcribed by a court reporter. In addition, there are numerous witnesses who place
Petitioner in New York City at the time of the offense. One of these witnesses, David Donaphin,
has provided an affidavit stating that he had a face-to-face conversation with Petitioner in New
York City on the night of August 7, 1991; furthermore, flight schedules submitted by Petitioner
demonstrate that, after speaking with Donaphin, it would have been impossible for Petitioner to
have returned to Ohio by plane in time to have participated in the murder.

In 2006, Petitioner filed a petition for post-conviction relief, a motion to hold Ohio
Revised Code § 2953.23 unconstitutional, and a motion for leave to move for a new trial. As

grounds for relief, Petitioner asserted freestanding actual innocence, knowing use of perjured



testimony, suppression of exculpatory evidence, prosecutorial misconduct, and ineffective
assistance of counsel. The Trial Court dismissed all of Petitioner's claims except for those
relating to Avery's recantation and overruled Petitioner's motion to hold R.C. § 2953.23
unconstitutional. At the evidentiary hearing, Avery invoked his right against self-incrimination
after the State threatened to prosecute him for committing perjury at Petitioner's trial and at the
trials of the other three defendants who were separately convicted of participating in the Blakely
murder. The Trial Court subsequently denied Petitioner's application for post-conviction relief
and his motion for a new trial. The Ninth Appellate District affirmed. State v. Cleveland, Lorain
App. No. 00CA009406, 2009-Ohio-397 (“Cleveland III”).

Jurisdiction is warranted, and the decision of the Court of Appeals must be reversed.
Petitioner has established his actual innocence, and there is absolutely no question that his
underlying constitutional claims are meritorious. Moreover, if allowed to stand, the decision of
the Ninth Appellate District will permit the prosecutors of this State to threaten recanting
witnesses with perjury charges while simultaneously relying on the perjured testimony as a basis
for upholding the challenged conviction. Such a result is patently absurd, and invites prosecutors
to threaten recanting witnesses with impunity. Accordingly, Petitioner respectfully requests that
this Honorable Court grant jurisdiction and reverse the decision of the Court of Appeals.

STATEMENT OF THE CASE AND FACTS

This case is an appeal from the decision of the Ninth Appellate District in State v.
Cleveland, Lorain App. No. 00CA009406, 2009-Ohio-397. Petitioner was convicted of
aggravated murder on January 31, 1996. The Court of Appeals aftirmed the conviction on direct

appeal. State v. Cleveland (March 5, 1997), Summit App. No. 96CA006357, 1997 WL 104653




("Cleveland I'). This Court subsequently declined jurisdiction. Stafe v. Cleveland, Case
Announcements of July 7, 1997, 1997-Ohio-539. The Court of Appeals denied Petitioner's
motion to reopen his direct appeal pursuant to Rule 26(B) on July 29, 1997; this Court
subsequently declined jurisdiction over the Rule 26(B) appeal. State v Cleveland, Case
Announcements of November 12, 1997, 1997-Ohio-603. In the interim, a motion for a new trial
was filed on December 2, 1996; the motion was denied on June 12, 1997. The Court of Appeals
subsequently affirmed the denial. State v. Cleveland (April 8, 1998), Summit App. No.
97CA006840, 1998 WL 162855 ("Cleveland ™). No appeal was taken to this Court

On July 6, 2006, Petitioner filed a petition for post-conviction relief, a motion to hold
Ohio Revised Code § 2953.23 unconstitutional, and a motion for leave to move for a new trial.
On January 29, 2008 (two days before the scheduled evidentiary hearing), the Trial Court struck
all of Petitioner's claims for relief except those relating to Avery's recantation, and also overruled
Petitioner's motion to hold R.C. § 2953.23 unconstitutional. The evidentiary hearing was held on
January 31, 2008, and the Trial Court subsequently denied relief on April 25, 2008. The Court of
Appeals affirmed. Cleveland I1I, supra. This appeal followed.

As previously stated, the only evidence linking Petitioner to the Blakely murder is the
testimony of Avery, who has now recanted his testimony by sworn affidavit and statement.
Petitioner submitted these items as exhibits in support of his requests for relief. In addition to
alleging that his testimony was false, Avery also asserted that it had been coerced by the assistant
prosecutor handling the case; specifically, Avery alleged that after he attempted to recant his
testimony in open court at the 1991 trial of Lenworth Edwards (who was also convicted of the

Blakely murder), the prosecutor privately told him "Hey, if they don't go down for 1t, you're




going down for it. I'm going to make sure of that."

Tn addition, Petitioner submitted numerous affidavits from other individuals who were
aware that Petitioner was in New York City when the Blakely murder took place. Also included
were exhibits demonstrating that Petitioner's rights under Napue v. illinois (1959), 360 U.S. 264,
Brady v. Maryland (1963), 373 U.S. 83, Berger v. United States (1935), and Strickland v.
Washington (1984), 466 U.S. 668 were unquestionably violated. However, as previously stated,
the Trial Court dismissed all of these claims in advance of the evidentiary hearing.

Prior to the evidentiary hearing, the Trial Court appointed a local attorney to serve as
standby counsel for Avery.' The attorney in question contacted the prosecutor's office to inquire
as to whether or not Avery would be charged with committing perjury at the Blakely murder
trials if he recanted in open court. The prosecutor's office responded that Avery would “most

»2 Accordingly, because the State indicated to

likely” be charged with “more than one count.
appointed counsel that it would seek multiple perjury charges, it is obvious that the prosecution
was referring to the testimony Avery had given at the Blakely murder trials.

Avery appeared at the hearing and indicated that he wished to recant his testimony. The
Trial Court advised Avery that if he testified, he would be subject to prosecution for committing
perjury at Petitioner's trial, along with committing perjury at the trials of the three other
individuals who were convicted of participating in the Blakely murder. The Trial Court offered

Avery an opportunity to speak with appointed counsel, and Avery agreed. Upon returning, Avery

indicated that he still wished to recant his testimony. The prosecution responded by having the

1 The Trial Court erroneously believed that Avery's anticipated hearing testimony would expose
him to criminal charges based on his commission of perjury at the Blakely murder trials. As
explained infra, Avery could not be charged because the statute of limitations had expired.

2 This conversation is attested to in a post-hearing affidavit from Avery's appointed counsel
which was submitted by the State.



Trial Court read Avery his Miranda rights in open court. Avery elected to consult with appointed
counsel once again, and asserted his privilege against self-incrimination upon returning.

Counsel for Petitioner requested that the Trial Court permit Avery to reconsider his
decision over the lunch recess; the Trial Court agreed. Upon returning to the courtroom,
appointed counsel asked the prosecution to grant Avery immunity for his testimony at the
Blakely murder trials; the government refused. Avery again asserted his right against self-
incrimination and was dismissed as a witness. Following the hearing, Avery was quoted in the
local newspaper as saying “Dude's innocent, but I don't feel I have to go to jail for 30 years,”

After Avery left the witness stand, counsel for Petitioner moved the Court for an order
holding that the prosecution was judicially estopped from claiming that Avery's trial testimony
was truthful because it was now threatening to charge Avery with committing perjury at the
Blakely murder trials. The State did not deny that it had threatened to prosecute Avery for
perjury at the Blakely murder trials; indeed, the only response offered by the prosecution was:

Well, I guess I would start off by asking for a citation of authority as to Mr.
Cairns' arguments that we would be estopped in some form or fashion. I would
ask for citations of authority for the Court's ability to even do that. 1 have never
heard of anything along those lines.

Following post-hearing briefing, Petitioner's claims for relief were denied. As previously
noted, the Ninth Appellate District affirmed. Cleveland III, supra. The case is now before this

Court as a request for discretionary review.

FIRST PROPOSITION OF LAW: Freestanding claims of actual innocence are
cognizable under the Federal Constitution and the Ohio Constitution.

"Freestanding” actual innocence is a substantive claim that new evidence exonerating the

3 “Man said he’d recant, clams up before judge,” Elyria Chronicle-Telegram, Feb. 1, 2008,
available at htp://www.chroniclet.com/2008/02/01/man-said-he%E2%80%99d-recant-clams-
up-before-judge_122/ (last checked March 3, 2009).
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prisoner is so strong that it mandates collateral relief, irrespective of whether or not any
procedural constitutional safeguards were violated at trial. Howse v. Bell (2006), 547 U. S. 518,
554-55* The Ninth Appellate District, relying on Herrera v Collins (1993), 506 U.S. 390, held
that freestanding claims of actual innocence are not cognizable under the Federal Constitution.
Cleveland 11, supra at J15. Contrary to the finding of the Court of Appeals, Herrera did not
foreclose freestanding claims of actual innocence. See House v. Bell, supra, 547 U.S. at 554-55.
Furthermore, as recognized by the Texas Court of Criminal Appeals in Ex Parfe Elizondo (Tex.
Crim. App. 1996), 947 S.W.2d 202, freestanding actual innocence claims are unguestionably
cognizable under the Due Process Clause of the Fourteenth Amendment, irrespective of whether
or not the prisoner is under a sentence of death. See generally Llizondo, supra.

However, even assuming that claims of freestanding actual innocence are not cognizable
under the Federal Constitution, this Court should nevertheless hold that such claims are
cognizable under the Ohio Constitution, including but not limited to the Due Course Clause of
Article T, § 16. Other States have held that their respective constitutions mandate the recognition
of freestanding actual innocence claims, even if the Federal Constitution does not. Montoya v.
Ulibarri (N.M. 2007), 163 P3d 476; People v. Washington (111.1996), 665 N.E.2d 1330, 1335-37.

Petitioner's claim for relief is meritorious. Courts which have adjudicated freestanding
claims of actual innocence on the merits have generally held that, in order to obtain relief, a
petitioner must establish by clear and convincing evidence that no reasonable finder of fact

would have convicted him in light of the new evidence. Llizondo, 947 S.W.2d at 205-09.

4 Tn contrast, "gateway" actual innocence (also known as the miscarriage of justice doctrine) is
a procedural vehicle for reaching the merits of an underlying constitutional claim which the
prisoner has procedurally defaulted. Schlup v. Delo (1995), 513 U.S. 298, 313-17, State v
Steffen (1994), 70 Ohio St.3d 399, 411-12, citing MecCleskey v. Zant (1991), 499 U.S. 467
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Moreover, this is the standard of review utilized by R.C. § 2953.21(A)1) and R.C. § 2953.23(A)
(2) for freestanding claims of actual innocence predicated upon DNA evidence.

No rational finder of fact could or would convict Petitioner in light of the new evidence
he has presented. First, the affidavit of David Donaphin establishes that Petitioner was in New
York City very near the same time that the murder was being committed in Lorain County. The
veracity of Donaphin's affidavit is clear when considered in conjunction with the undisputed
evidence that Petitioner was in New York City both the day before and the day after the murder.
Second, as previously explained, Avery has recanted his testimony by sworn affidavit and
statement.

Third, judicial estoppel prohibits the State from now claiming that Avery's trial testimony
was truthfizl because it successfully prevented him from testifying at the evidentiary hearing by
threatening to charge him with committing perjury at the Blakely murder trials. "Judicial
estoppel is an equitable doctrine that precludes a party from gaining an advantage by asserting
one position, and then later seeking an advantage by taking a clearly inconsistent position.”
United States v. Lence (C.A.9 2006), 466 F.3d 721, 726. Moreover, judicial estoppel may be
raised against the government in collateral proceedings. See generally Whaley v. Belleque
(C.A.92008), 520 F.3d 997.

Any claim by the State that Avery's testimony at Petitioner's trial was truthful is obviously
inconsistent with the conduct of the prosecution at the evidentiary hearing. The State prevented
Avery from testifying by threatening him with multiple terms of incarceration for committing
perjury at Petitioner's trial and the trials of Petitioner's co-defendants; this amounted an

admission by the prosecution that it believed in good faith that Avery had, in fact, committed



perjury. Having successfully relied on this position to prevent Avery from testifying at the
evidentiary hearing, the State cannot now be heard to claim that Avery's trial testimony was
anything but perjurious. See Whaley, supra.

As judicial estoppel bars the prosecution from making any claim that Avery's trial
testimony was truthful, there is no evidence whatsoever to support Petitioner's conviction,
Moreover, Avery's sworn affidavit and statement, along with the Donaphin affidavit and other
exhibits, constitute affirmative evidence of Petitioner's innocence. Accordingly, the evidence is
clear and convincing that no rational juror could or would convict Petitioner in light of the new
evidence. Petitioner has therefore satisfied the "extraordinarily high" burden applicable to
freestanding claims of actual innocence, and must be granted relief forthwith. Elizondo, supra.
SECOND PROPOSITION OF LAW: A Petitioner who satisfies the jurisdictional
prerequisites of R.C. § 2953.23 is entitled to have his constitutional claims adjudicated on
the merits.

As previously stated, in his application for post-conviction relief, Petitioner raised claims
of knowing use of perjured testimony, suppression of exculpatory evidence, prosecutorial
misconduct, and ineffective assistance of counsel. Because the petition was untimely, Petitioner
was required to: 1). demonstrate that he was unavoidably prevented from discovering the facts
upon which he relied to present his claim for relief, and; 2). demonstrate by clear and convincing
evidence that, but for constitutional error at trial, no reasonable factfinder would have convicted
him. R.C. §2953.23(A)(1). The Trial Court dismissed all of Petitioner's claims as
jurisdictionally barred pursuant to R.C. § 2953.23. At the evidentiary hearing and on appeal,
Petitioner asserted that he had, in fact, satisfied the controlling jurisdictional prerequisites,

however, the Ninth Appellate District held that the Trial Court did not abuse its discretion in



dismissing the petition.” Cleveland III, supra, at 127.

Petitioner asserted that R.C. § 2953.23 is a legislative chiﬁcation of the miscarriage of
justice doctrine which is utilized in federal habeas corpus proceedings and was adopted by this
Court in State v. Steffen, supra. Under the miscarriage of justice doctrine, a petitioner is not
required to demonstrate a factual nexus between the evidence of actual innocence and the
evidence which serves as the factual predicate for the petitioner's constitutional claims. This
principle is evident from House v. Bell, supra. In House, one of the most important items which
the petitioner relied upon to establish actual innocence was newly-available DNA evidence; in
contrast, the petitioner's underlying constitutional claims related to suppression of exculpatory
evidence and ineffective assistance of counsel, neither of which were dependent upon the DNA
evidence. See generally House v. Bell (Dec. 20, 2007), E.D. Tenn. No. 3:96-CV-00883, 2007
WL 4568444 ("House II').

Accordingly, it is clear that the miscarriage of justice doctrine does not require that the
evidence of actual innocence and the evidence of the underlying constitutional violation share a
common factual predicate: once it is determined that the evidence of actual innocence is
properly before the court, all of the petitioner's defaulted constitutional claims must be
adjudicated on the merits. House I & 11, supra; accord Steffen, supra, accord R.C. § 2953.23,

supra. This conclusion is entirely consistent with the core purpose of the miscarriage of justice

5 In State v. Gondor, 112 Ohio $t.3d 377, 2006-Ohio-6679 this Court held that the grant or
denial of a post-conviction petition is reviewed for an abuse of discretion. Gondor, 2006-
Ohio-6679 at §58. However, when an appellate court adjudicates a mixed question of law and
fact, and the question is one arising under the Federal Constitution, de novo review is
mandated by United States Supreme Court precedent. Lilly v. Virginia (1999), 527 U.S. 116,
135-37 (plurality opinion of Stevens, J.). Accordingly, this Court should grant jurisdiction to
overrule Gondor in part, as it is in conflict with the precedent of the United States Supreme
Court.



doctrine, which is to permit evidence of actual innocence to operate as a procedural gateway to
an otherwise-defaulted constitutional claim. See, e.g., Schlup v. Delo, supra. Thus, "the facts
upon which the petitioner must rely to present the claim for relief" to which R.C. §2953.23(1)(a)
refers are the facts demonstrating actual innocence, irrespective of whether or not those same
facts also serve as the evidentiary predicate for the underlying constitutional violations, House
v Bell { & II, supra; accord Steffen, supra.

The Court of Appeals held that R.C. § 2953.23 is not a legislative codification of the
miscarriage of justice doctrine; the Court further held that, even if it was, Petitioner failed to
demonstrate that the doctrine was applicable to his case. Cleveland 111, supra at §19-22. The
Court asserted that “Such a liberal reading of R.C. 2953.23 defeats the purpose of the statute and
contravenes the goal of providing finality to judgments of convictions.” Id. at 122,

Petitioner is an innocent man who has been sitting in prison since 1996, and his
underlying constitutional claims have never been adjudicated on the merits. The Ninth Appellate
District nevertheless held that the “purpose of the statute™ is to keep him incarcerated. /d. With
respect, Petitioner finds it difficult to believe that the General Assembly intended this result. The
“purpose of the statute,” by its own terms, is to provide innocent inmates with an opportunity to
litigate otherwise-defaulted constitutional claims. Accordingly, jurisdiction is warranted.

THIRD PROPOSITION OF LAW: Ohio Revised Code § 2953.23 violates the Ohio
Constitution and the Federal Constitution.

In the Trial Court and on appeal, Petitioner asserted that § 2953.23 violated the Ohio and
Federal Constitutions on various grounds. First, the statute violates the Supremacy Clause by
impermissibly heightening the standard of review applicable to federal constitutional claims,

Second, the statute violates the Suspension Clause of the Ohio Constitution by rendering R.C. §
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2953.21 an inadequate substitute for the Writ of Habeas Corpus. Third, the statute violates the
Equal Protection Clauses of the Ohio and Federal Constitutions by limiting freestanding claims
of actual innocence to cases in which DNA evidence is available. This Court has yet to address
the constitutionality of R.C. § 2953.23. Petitioner's case places the issue squarely before the
Court and presents an opportunity to decide an important question of constitutional faw.

FOURTH PROPOSITION OF LAW: The Ohio and Federal constitutions prohibit the
prosecution from deliberately interfering with the decision of a defense witness to testily.

In State v. Feaster (N.J. 2005), 877 A.2d 229, the Supreme Court of New Jersey
addressed a set of circumstances which are nearly identical to those at issue in Petitioner's case.
In Feaster, a prisoner sought post-conviction relief based on the recantation of a prosecution
witness. Feaster 877 A.2d at 234-35. In advance of the evidentiary hearing, the prosecution
threatened to charge the witness with committing perjury at the petitioner’s trial; the recanting
witness responded by invoking his privilege against self-incrimination. /d at 235-36. The
Supreme Court of New Jersey held that this viclated the constitutional rights of the prisoner,
finding that the government had substantially interfered with the decision of a defense witness to
testify. Jd. at 239. The Court remanded the case for a new hearing, and held that if the recanting
witness continued to assert his privilege against self~incrimination, the petitioner would be
entitled to relief if the absence of the recanting witness' trial testimony would have raised a
reasonable doubt about the petitioner's guilt. /d. at 247,

On appeal, Petitioner cited three facts in support of his claim that the prosecution had
deliberately interfered with Avery's decision to testify.® First, when appointed counsel contacted

the prosecution in advance of the hearing, he was advised that Avery would likely be prosecuted

6 The Ninth Appellate District ignored all three of them. See Cleveland III, supra at 33.
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for multiple perjury charges if he recanted in open court. Second, when Avery indicated that he
wished to recant despite the threat of being charged, the prosecution had the Trial Court read
Avery his Miranda rights on the witness stand. Third, when Avery asked the prosecution to grant
him immunity so that he could recant, the State refused to do so. These circumstances obviously
constituted deliberate interference with Avery's decision to testify at the evidentiary hearing.

The Court of Appeals further held that Petitioner's claim lacked merit because Avery
could have been prosecuted if he recanted. Cleveland IIf, supra at 133. This is completely and
totally beside the point. Even assuming for the sake of argument that Avery could have been
prosecuted, the proper remedy would have been to remand the case for a new hearing to
determine whether Avery would continue to assert his privilege against self-incrimination.
Feaster, supra at 247, 1f Avery refused to testify on remand, Petitioner would be entitled to relief
if the absence of Avery's testimony at trial would have raised a reasonable doubt about
Petitioner's guilt. fd. As there is no evidence whatsoever implicating Petitioner in the Blakely
murder apart from Avery's testimony, Petitioner would obviously be entitled to relief.
Accordingly, jurisdiction is warranted.

FIFTH PROPOSITION OF LAW: A statute of limitations is not tolled if any competent
person has knowledge the corpus delecti.

On appeal, Petitioner asserted that the Trial Court erred in permitting Avery to invoke his
privilege against self-incrimination because the statute of limitations had expired for the perjury
offenses he committed at the Blakely murder trials. The Ninth Appellate District held that the
limitations period was tolled because “the State” did not discover Avery's commission of perjury
until it received his 2006 affidavit and statement. Cleveland 111, supra at 35. Contrary to the

finding of the Court of Appeals, the issue was not whether “the State” knew of the perjury; this
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Court expressly rejected that argument in Stafte v. Hensley (1991), 59 Ohio St.3d 136, 139.
Instead, the issue is whether any competent person knew of the perjury.” See, e.g., State v.
MeLaughlin (1996), 109 Ohio App.3d 868, 871. As previously stated, Petitioner submitted
numerous affidavits from individuals who were aware that he was in New York at the time of the
murder, and these individuals necessarily understood that Avery had committed perjury.®
Accordingly, the statute of limitations had clearly expired and jurisdiction is warranted.

SIXTH PROPOSITION OF LAW: A defendant must be granted leave to move for a
new trial where he satisfies the requirements of Crim.R. 33(B).

As stated previously, in conjunction with his post-conviction petition, Petitioner filed a
motion for leave to move for a new trial alleging newly-discovered evidence, actual innocence,
knowing use of perjured testimony, suppression of exculpatory evidence, prosecutorial
misconduct, and ineffective assistance of counsel. The Trial Court struck all of Petitioner's
claims except those relating to Avery. The Court of Appeals affirmed.

With regard to Petitioner's claim of ineffective assistance of counsel, the Ninth Appellate
District held that it was barred by res judicata because Petitioner could have raised it in his initial
request for discretionary review in this Court, and had also raised an ineffective assistance claim
in his Rule 26(B) application for reopening. Cleveland III, supra, at 147-48. This conclusion
fails for two reasons. First, as made clear in State v. Davis, 119 Ohio St.3d 422, 2008-Ohio-
4608, a denial of discretionary review in this Court is not a decision on the merits and therefore

does not operate as res judicata. Davis, 2008-Ohio-4608 at 25-27. Second, Petitioner's

7 The Ninth Appellate District ignored this issue, notwithstanding the fact that it was expressly
raised in Petitioner's brief, his reply brief and at oral argument.

8 Furthermore, as previously noted, Avery previously attempted to recant his testimony during
the 1991 trial of Lenworth Edwards. Under such circumstances, the State was clearly on
notice that his testimony was very likely to have been perjured.
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ineffective assistance claim relied in large part upon evidence de hors the record; because
reviewing courts must consider the cumulative prejudice arising from counsel's errors in
determining an ineffective assistance claim, see, e.g., Cargle v. Mullin (C.A.10, 2003), 317 F.3d
1196, 1212, res judicata did not operate to bar Petitioner's claim. C.f. Schledwitz v. United States
(C.A.6 1999), 169 F.3d 1003, 1012.

The Ninth Appellate District further held that Petitioner's delay in moving for a new trial
was unreasonable because he had been in possession of some of his exhibits for several years.
Cleveland III, supra at 150. This line of reasoning must be rejected, as it would have required
Petitioner to move for a new trial every single time he came into possession of new evidence.
Had Petitioner done that, he would have filed over twenty appeals be now. The more reasonable
course of action is for a petitioner to marshal all of the evidence he can obtain and submit it in a
single proceeding. See People v. Tankleff, 2007 NY Slip Op 10186 (N.Y.A.D. 2007) at 13.
Accordingly, the decision of the Court of Appeals must be reversed,

SEVENTH PROPOSITION OF LAW: A new trial must be granted when newly
discovered evidence would unquestionably result in an acquittal.

As previously stated, there is no evidence supporting Petitioner's conviction apart from
Avery's testimony. Moreover, judicial estoppel now prohibits the State from claiming Avery's
trial testimony was truthful because the prosecution successfully prevented Avery from testifying
by threatening to prosecute him with committing perjury at the Blakely murder trials. Whaley,
supra. Accordingly, Petitioner's conviction is now completely unsupported by any evidence, and
he would unquestionably be acquitted if tried a second time.

The Ninth Appellate District nevertheless claimed, based on transcripts of prison

telephone conversations, that Avery was promised compensation if he recanted his previous

14



testimony. Cleveland HI, supra at §59. The transcripts completely fail to support this finding.
In the initial conversations, Petitioner indicated to one of his attorneys that Avery feared he
would be in danger if he remained in Michigan after his recantation were made public, and that
he wished to travel to Florida to stay with Petitioner's father.” In the subsequent conversations,
however, Petitioner's attorney indicated to him that doing anything to assist Avery would not be
permissible because it would create an appearance of impropriety. There is absolutely no
evidence that Avery was ever offered any type of compensation for his recantation. Accordingly,
the decision of the Court of Appeals must be reversed.
CONCLUSION

For the foregoing reasons, Petitioner respectfully requests that this Honorable Court grant

jurisdiction and reverse the decision of the Ninth Appellate District.
Respecttully submitted,
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9 Avery's fears were well-founded, as a police report submitted by counsel shows that he was
subsequently attacked in Detroit by a gang of over a dozen men calling him a “snitch.”
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prisorn. C_Ie%la‘md “titely appealed his conviction and sentence. Thi_s Court affirmed his
conviction and sentence on March S 1997. See State v. Cleveland (Mar. 5, 1 997}, ch Dist. No.
96CA006357. Cleifeland filed a motjmr.:for leave to file é &elayed appeal vﬁth the Ohio Supreme
Court. The Slipreme Court denied Clevélaﬁd’s motion on July 2, 1997.-- On December 2, 1996,
Clevelaﬁd filed a motion fora new trial, claiming that he had discovered new evidence that the
- prosecution had impropetly withheld. The baéis of this motion was that a key proseéution

witness, William Avery, Jr., had lied during his trial testimony. This theory had been présented _
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to the jury during the trial. The trial court heid a heafi;_lg on C_leveiand’é motion for a'new‘ trial.
The “new evidence” was presented in the form of an afﬁdayif of Jérerniﬁh Abdullah, who had
been with Blakely just before the murder. The ﬁiﬂ court denied the motion. Cleveland timeiy
appealed the trial court’s judgment, This Court aff’n'med the trial co_urt’s denial of his.-motion for
new trial. See State v. Cz.evezaﬁd (Apr. 8, 1998), 9th Dist. No. 97CA006840.

{93; On July-'.l-4, i997, Cleveland filed a deiaye_d application fo_r. reopening,. ci;ing_
ineffective assistance of appellate counsel. On July 29, 1997, this Court issued a journal entry |
dbhying Clevcl'ancl-’_s delayed application. 'Cl_ﬁ:yeland then ﬁ_ied'an appéal, Lo se, with‘thé Ohio
~ Supreme Court in which he asserted, among other arguments, that he was _deﬁied the éffective_ a
.'assi_s_tancg of appe.llate' cqunsel. On No'v.cmber 12, 19_97,‘ the Ohio.:.‘Suprem_e Court dismissed the
appeal as not involving any sﬁbstantial’ constitutioﬁal qu‘estioﬁ.

{_ﬂ4l} On July 6, 2006, Cleveland filed a second ﬁotioﬁ forrrle.ave to mové for a new frial
along with a ﬁetition for ‘pos.t-cdnvicti_on relief (“PCR”} and é, motion to declare R.C: _2’953.23
unconstituijonal. The State responde_d- in -opposition. On Ja.nugry 29, 2008, the ﬁial court
indicated ﬂlat it would only beat evidencc'-of_ William Avery’s alleged recantation of his pridr |
trial test_imqny.' _The. trial cout deniéd all of Cl@#eland’s- claims for relief alleged in his petition
fof PCR and his niofion for leave to move for a new trial, except thbse relating to Avery’s
recantation, The ﬁ‘ial couﬁ ;i‘enied Cleveland’s motidn to hold RC 295323 unconst’it@t_ibnal. |

{95} The matter proceeded to a-hea.ring on January 31, 2008. Avery arrived an hour -
late to the hearing. Cleveland called Avery to the witness stand. The trial court immediately

informed Avery that it had reviewed his previous trial testimony, including his (1) testimony at




the trials of Cleveland’.s three co—defendantél, (2) April 10, 2006 déposition and l(3) February 9,
2006 affidavit, and- that it was concerned that his testimony at the hearing might incriminate him.,
T-hé trial -coﬁrt asked Avery whether he had conferred with a 1icéﬁsed attorney With regatd to thﬁt
issue. Avery indicated that he had not. Avery‘declined the appointinent of counsel. Having
been informed of the nature of _ﬂie anticipated testimény, the trial court :informéd Avery that
because his testimony would co‘ntradict_ his testimony in four previous trialé, he could be -rcharged
with perjury. Avery indicéted he was not aware of the potential for a perjﬁry charge. Averythen .
.gccepted the court’s second offer for-appdintcd counsel and left the courtroom .t'o meet with the
" appoiited counsel. |
. {§6} . The hearing recbnvened later that morning. Avery returned to the witness stahd.
Ht_: indiéatgd that he had been adviSed of ‘his‘fiéﬁt agairiét self—incriﬁxmatibri aﬁd he was prepared
to proceed with his testimony. The State then .request-éd- that the trial céurt review' Avery’s .
Miranda .riglhts. Tile Court a’cknowlcdg;ed that this was nof ﬁecessarily Q'Mirandé situation, but
‘nonetheless advised Avery of hiS‘Miténda rights. Avery indicated th'at'h-e uﬁderstood his righis
and wished to speak with his attorney once again,

{47} The hearing reconvened shortly thereafter. At this time, Avery’s attorney asked

 ‘that the State afford Avery prosecutotial immunity irt exchange for his testimony. The State - -~ - -

declined to do so. ~Avery's attorney requested that the court provide his client with judicial
immunity. The court declined, explaining that the concept of judicial immunity does not exist in
Ohio. 'Avery then asserted his Fifth Amendment right against self-incrimination and declined to

testify. Cleveland requested a continuance of the hearing until after the lunch hour to allow

! Avery testified in five trials related to the Blakely murders. One of Cleveland s €O~
defendants, Lenworth Edwards, was granted a mistrial.




' Avery time to consider his decision. The State agr._eed_anc_l.the- court co.‘ntinuedl-the matter until
~ after the lunch hour. When the hearing resumed, Avery reasserted his Fifth Amendment right |
against self-incrimination and declined to testify. Cleveland moved for an overﬁight continuance |
so that Avery could more fully consider his decision. The _State.robjected._ The court denied
Cleveland’s r:equcst. 7 |
o {1]8} Clevelandrpovcd'to admit all the exhibits from the five prior ‘Biakély trials and -fo
proffer Avery’s testimony as well as the testimony of various alibi Witnesées. The trial court
| declined. Cleveland then moved to admit Avery’s affidavit and “deposition” as :_e__v‘idenc_e.2 The
State objected, arguing that the statements were ‘hearsay and were precludéd bf{ the Ohio Rules.
of Evidence becaﬁse the State was not affp;dedthe opportunity to crqss‘-ex_mﬁine Avery when he
made any of these out-of-court statements, Nqnethélesé—, the court stated t'haft,i‘-c would consider
£hese &oouxﬁénts a—nd give them Whate;f:er evidenﬁary weight ii: deemed app_roﬁriéte. The oourt:'
‘pennitfed Cleveland to make argumeﬁts on the record in support of his -apfuéi ,inn'ocencé cla'irﬁ,_
despite the fact that the claim is -nc_)t recognized ina post-convicti@n- setting, The court also -gaVe '
the parties until Febmary 15, 20(-)8‘ to provide any further argument regarding the issue of
~ Avery’s te.stimony.énd-to submit proposed findings of fact and conclusions of law.

{99} Both partles ﬁled t:lrnely post—hca:rmg briefs and ﬁndlngs of fact and conclusions
of law.. Cleveland also ﬁled a motion to reopen the ev1dent1ary heanng and a motion for a new
trial. On April 25, 2008, the trial court issued its order, denying Cleveland’s motion for new
frial, petitioﬁ for PCR regardi.ng,Avery’s recantation aﬁd motion to reopen the evidentiary

hearing. The trial court held that Avery’s affidavit and deposition did not entitle Cleveland toa

2 The “deposition” ‘was an interview conducted by an investigator m the presence of a _
court rep oner There wete no attorneys present at the “deposition”.




new trial. Cleveland timely appealed the frial court’s order, raising nine assignments of error for
~ our review, We have combined a few of Cleveland’s assignments of error to facilitate our .

review,

1L

ASSIGNMENT OF ERROR I

“THE TRIAL COURT ERRED IN HOLDING THAT CLAIMS OF
" FREESTANDING ACTUAL INNOCENCE ARE NOT A COGNIZABLE
GROUND. FOR RELIEF UNDER THE FEDERAL CONSTITUTION AND
OHIO CONSTITUTION.

ASSIGNMENT OF ERROR II

“THE TRIAL COURT ERRED IN DISMISSING PETITIONER’S CLAIMS
FOR POST-CONVICTION RELIEF WHEN PETITIONER HAD SATISFIED
THE IURISDICTIONAL REQUIREMENTS OF OHIO REVISED CODE

2953.23”

{€10} In his first éssigninent- of error, Cleveland asserts that the trial court érred in
holding that'clairﬁs of freestanding actual innocence are ﬁot é cognizable ground"for.reiicf undar'-
the -Federal Constitution and Ohiio Constitution. In his second assignment of érror, Cleveland
contends that the trial court erred in disinissing his PCR petition ﬁhen be had satisfied the
jutisdictional requirements of R.C. 2953.23. We disagree.

- Standard of Revie

© {§11} An appeliate court reviews the denial of a petition for PCR for an abuse of
discretion. State v. Gondor, 1lé Ohio St.3d 377, 2006-‘Ohi0—6679, at §58; State v. Staliings, 9th
Dist. No. 21969, 2004-Ohio-4571, at J5. An abuse of discretion is moré than an error of
judgment; rather it necessitates a finding that the frial court u.fas unreasonable, arbitrary or

unconscionable in its ruling. Blakemore v. Blakemore (1983), 5 Ohio St.3d 217,219.




{12} At- the outset, we must address Cleveland’s contention that “to the extent the l;rial'"
Court adjudicateci any mixed questions of law and fact arising under the rFederal Consﬁtution on
the merits in this case, de novo review on appeal is mandated by the Supremacy Clause ? . As
Cleveland acknowledges, the Ohio Supreme Court has held that we review the grant or demal of
a petifion fer post-conv1ct10n relief for anrabuse of dlscretlen. Gendor, supra. As we are bound
to follow the holdings of the Ohio Supreme Court, we will not depart from this etandard of .
review. | - | |
| 'Post-Convi_ction Relief .Standerd
- {913} Pursuvant to R.C. 2953.21(A)(2'), 5’ petition for post-eeeviction'relief must be filed
no later than 180 days after the day the tﬁal,transcript is filed in the direct eppeal from the -
judgment of conviction and sentence, or, if no direct appeal is taken, 180 days aﬂer ‘the
expitation of the time to file an appeal. See App.R. 3(A) & 4(A)." 'Hcre; Clevelend’s pefiﬁer.l. for
PCR was filed on July 6," 20086, rmorethan ten years after his conviction, Consequently, his -
‘petition was clearly untimely. | |
{914} R.C 2953.23(A) provides certain factors that, if present, would e}{cept a petition
frern the prescribed ﬁ.ling time. Pursuant to R.C. 2953.23(A)(lj, & Gourt has no juris_dietion-te
hear an untimely ﬁled petltlon for PCR unless both of the follomng apply
“(a) Either the petitioner shows that the petitioner was unavo1dably prevented
from discovery of the facts upon which the petitioner must rely to present the
" claim for relief, or, subsequent to the period prescribed in division (AX2) of
section 2953.21 of the Revised Code or to the filing of an earlier petition, the
United States Supreme Court recognized a new federal or state right that applies

retroactively to persons in the petitioner’s situation, and the petition asserts a
claim based on that right. :

“(b) The petitioner shows by elear and convmcmg evidence that but for
constitutional error at trial, no. reasonable factfinder would have found the .
petitioner guilty of the offense of which the petitioner was convicted or, if the
claim challenges a sentence of death that, but for constitutional error at the




sentencing hearing, no reasonable fax:tﬁnder would have found the petitioner
eligible for the death sentence.”

Actual Innocence .

{15} We will first address Cl‘eve_land"’s argument'that the trial court erréd in finding that
claims of freestanding actual innocenée are not a cogniﬁable ground. for relief under either thé
Federal 61" Ohio Conétimﬁoné. In Hervera v. Cpllins {1993), 506 U.S. 390, the United States -
Supreme Court held that a claim of actual innecence based on néwly- discovered evidencé isnota
ground for federal habeas relief absent an iﬁdependent constitutional violation which occurred in
the underlyiﬁg state criminal proceeding, - The Coﬁﬁ explained that a defendant who has received
all of the safeguards al]bﬁed by the Constitution and is uliimatelyl conﬁ_cted, loses the
presumption of innocence. Id. at 399. The Court held tha.t-éven 1f it assumed that a-petitioner
made a. truly compelling. case of actual innocence after triai -v;rhich Wa.rr‘ant-ed'federal haﬁeas
relief: o

“because of the very chsruptlve e.ffect that enterta:mmg clénﬁs of actual 1nnoceﬁce

would have on the need for finality in capital cases, and the enormous burderi that

having to retry cases based on often stale evidence would place on the States, the

threshold showing for such an assumed right would necessarily be extraordinarily
high” 1d. at 417.

{ﬁ[lﬁ} In State v. Watson (1998), 126 Ohm App.3d 316 the Twelfth D1str1ct Court of
| Appeals relymg on Herrera refused to recogmze a clalm of actual 1nnocence” under the Ohio
Constitution in a PCR petmon Id at 323. The Waison court cxplamed that since the U.S.
Supreme Court had declined to recognize “actual i mnoccnce as a conshtutlonal right, it _31m11arly :
declined to create such a constitutional right. id. -See élso State v. Tolbert (Dec. 12, 1997), ist
Dist. No. C-260944 (citing Her-rera in rejecting a claim. of actual innocence based upbn

impeaching evidence in a-motion for a new trial). A claim of “actual innocence” is more .




appropriately contested at trlal and in direct appeal on the basis of the welght or sufﬁcwncy of

the ewdence State v. Turner (Dec 31, 2001), 4th Dist. No 01CA2786 at *2.

Judicial Estoppel

{417} Cleveland further contends that the doctrine of judicial estoppel bars-the State
from contending' that Avei'y’s :trial testimohy was truthful after it threatened a multi-count
perjury indictment at the January 31, 2008 hearing. Contrary to Clcveland’s assertlons, judlclal
estoppel 18 1napp11cable to this matter. The Ohio Supreme Court has explmned that -

“The doctrine of judicial estoppel forbids a party from takmg a posmon

inconsistent with one successfully and unéquivocally asserted by the same party

in a prior proceeding, Courts apply judicial estoppel in order to preserve the

-integrity of the courts by preventing a party from abusing the judicial process

through cynical gamesmanship, achieving success on one position, then arguing

the opposing to suit an exigency of the moment. The doctrine applies only when.

* a party shows that his opponent: (1) took a contrary position; (2) under cath in a
“prior proceeding; and (3) the prior position was accepted by the court, Courts -

‘have applied this doctrine when inconsistent claims were made in bankruptey

proceedings that predated a civil action.” (Internal citations and quotations

omitted.) Greer-Burger v. Temesi, 116 Ohio St.3d 324, 2007-Ohio-6442, at 425.

{ﬂ[ls'} Cleveland has failed to cite, and this Court co'ulc-i.not'ﬁncl, an Otnib criminal case
in wh1ch this doctrine has been apphed To the contrary, thls doctnne has been re;ected by Ohio
- coutts in criminal cases. See Smte v Nunez, 2d Dist. No 21495 2007—0h10~1054 (rejectmg the
State $ argument that Nunez was _]udIC.Ially estopped from chaliengmg hts sentence pursuant to
Stare v. Foster), State w. Burgess 2d Dist. No 21315 2006- Oh10 5309 (rejectlng the Statc s
argument that Burgess was judicially estopped from challengmg his sentence pursuant to Stafe v.

Foster), State v. Garretson (Dec. 7, 19'9-8), 12th Dist. No. CA98-03-023 (rejecting application of

judicial estoppel).




Miscarriage of Justice
{419} Cleveland contends that the trial court emed in dismissing his-other PCR claims

(those unrelated to Avery’s fecantation) because these claims are “gateway” claims of 'actuazl
inmocence, also known as the rrﬁsqarriage of justice doctrine, which the U.S. Supreme Court has
recognized in the context of federal habcas cqrpus procgedings. Clevelé.nd argues that R.C.
2053.23 ié the legislative codification of the miscarriage of justicerdoct‘r’ine. He éontcnds that 1n
- State v. Steffen (1994), 70 Obio St.3d 399, the Ohi.q Supreme Court held,that the miscarriage of
justice doctrine is abplicable to col}atcral proceedings. “We dis_agree, '
- {420} In Steffen, the Ohio Supreme Court used the “cause and prejudiée” standard’
which‘encoﬁpasses the “miscarriage of justice” doctrine as fne standard to use in determining
whether further review and/or stay of a case was warranted in a death penalty case where the
defendant bad exhausted his airect appeals. Steffen, in cori‘trast 10 Cleyélﬁnd,‘ ha&_ been -
sentenced to death. The _S-upreme Court .m::ver addfessed '_thre' application of the cause and
prejudice standard/m1scarnage of justice doctrine to non-ca.pltal defendants such as Cleveland. _
Id. Moreover, Cleveland has failed to cite any authority for the proposmon that Steffen apphes to .

every non-capital case in every..post-conv:lctlon proceeding.

? The “cause and prejudice” standard provides as follows:

“In all cases in which a state prisoner has defaulted his federal claims in state
court pursuant to an independent and adequate state procedural rule, federal
habeas review of the claims is barred unless the prisoner can demonstrate cause
for the default and actual prejudice as a result of the alleged violation of federal
law, or demonstrate that failure to consider the claims will result in a fundamental
miscarriage of justice.”” State v. Pough, 11th Dist. No. 2003-T-0129, 2004-Ohio-
3933, at Y13, quoting Coleman v. Thompson (1997), 501 U.8. 722, 750.
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{921} The Eleventh District Court of Appeals also reached this conclusion in Pough,
supra, whetein it held that Ohio courts have. only applied.the “cause and prejudice” standard in
~ two situations. 1d. at fn.1. The Pough court explained:

*The first 'concems the -c'ircumst_ances in which a court may refuse to consider the
- repeated postconviction relief petitions of death row inmates. See, e.g., State v.
Steffen (1994), 70 Ohio St.3d 398, 411-412. In the second situation, courts has
. [sic] cited to McCleskey for the proposition that the principles of res judicata.

~apply to postconviction relief proceedings. See, &g State v. Apanovztch (1993},
107 Ohm App.3d 82, 87-90” Id. at 1. -

{1{22} Cleveland mfers w1thout c1tanon to authorxty, that the OhIO General Asscmbly
ame'nded‘R;C. 2953.23 in tesponse to Sreffen. The Ohio Supreme Court issued its declslon in
| Steﬂen on September 28 1994. R.C. 2953. 23 has been amended three times since Steffen was.
decided. Cleveland has falled to 1dent1fy the- amendment that was made in response to Steffen.
H()Weve_r, gven if an a’mer:ldment to R.C. 2953.23 was the legislative codification of the
niiscarriagé of justice doctfine, C-léveland ilas failed to demonstrate that £he doctrine ié applicable
to his case. Sﬁc’h a liberal reading of R.C. 2953.23 defeﬁts the ﬁurpose of the statute and
contravenes the 'g.o'al- of prdﬁi&ing'ﬁriality_ 1o judgments of convictions. See Gondor, supra, at
147, .quotirig Steffen, 70 Ohio St.3d at 410. 'Accérdingly, we find no error in the trial cOuﬂ’s
de:_iision summarily denying all Cleveland’s claims for relief Othgr' than those relating to Avery’s"

recantation.

Unavoidably Prevented

{923} Cleveland also argues that th.e_ trial cou:rtimproperly denied his petitioﬁ for PCR
~ because the trial court misinterpreted the term “unavoidably prevented”. Acoordiqg 10
C_le;lcland, thé term “upavoidably prevented”, as set forth in R.C. 2953.23, means that the
defendant Was prevented from discovering evidence of actual innocencé prior to trial. Cleveland

contends that he was not required to demonstrate that-he was unavoidably prevented from
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discovering the evidence of his -0011-stitutiona1l violations. Ngtahly, Cleveland has cited no case
law in support of this argum;ent.' Y is the du'ty of the appellant, not this court, to demonstrate
[his] assigned error through an argument that is supported by cﬁtations to legal authbrity and facts
inthe record.” State v. Taylor (Feb. 9, 1999), 9th Dist. Ne. 2783-M, at *3. “[Flailure to comply
" with the rules governing practice in the appellate courts is a tactig which is ordinarily fatal.”
Kremer v. Cox (1996), 114 Ohio App.3d 41, 60. As Cleveland has failed to substantiate this
argument, we need not address it. See App.R. 16(A)(7); Loc.R. T(AX6).

{924} Cleveland conteﬁds that his convicﬁon is void or voidable on the grounds that he
was unavoidably prevented from discovering evidence of Avery’s recantation prior to the
explratmn of the statute of limitations. Upon review, we find that Clcveland has failed to satisfy
the rcqulrements outlined in R.C. ‘2953 23 (A) Clcveland’s PCR petition is based on the “recent”
recantation of Avery The record rcﬂects that Avery did not. recant at the January 31 2008 7
-' hearmg, rather, he asserted h1s Flfth Amendment right against self~mcr1m1nat10n Consequently,
the only “recanting” at Issue . is contained in Avery’s affidavit and “deposition”. The
“deposition” has no evidentiary value and was inadmissible as it was merely an interview
conducted by an investigator in the presence of a court reporter. There were no attorneys pre‘se'nt-
at the “deposition™ and thus, no ‘opportunity for cross-examination, - This-Court has held that in
order for a deposition to be admissible into evidence, “the party against whom the deposition is
offered must have had an opportunity to cross-examine the deponent.” Dz‘ﬁersiﬁed Benefir Plans
Ageﬁcy, Inc. v Du}-yee (1995), 101 Ohio App.3d 495, 502, citing Depositions-Admission in
Eyideﬁce (1965), 4 A.L.R:3d 1075, 1079.

| 1925} Even if we grant evidentiary value to the affidavit and/or deposition, Cleveland

has still failed to demonstrate that a constitutional error was committed at trial. See R.C.
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2953.23(A)(1)(b); State v. Lott, 8th Dist. ﬁos. 79790, 79791 and 79792, 2002-Ohio-2752, at 55,
‘?Po_stconv'iction relief :.is available only. to redress cdnstitutiona] violatiéns.” State v. Callihan
(Feb. 28, 1995), 4th Dist. No. 94 CA 2249, at *2, quoting State v. Kimble (Sept, 22, 1_98'8); Sth
" Dist. No. 54154. 'This Court has held- that the recéntaxion' of a i{éy‘.trial witness does not tise to
the level of a constitutional violation that is required before a trial court is able to grant post-
conviction feiief. State v. Elkins (Aug. 27, 2003), Sth Dist. No, 21380, at *2. Further, evidggcc-_:
of i)erjury, without proof that the 'S'tate had knowledge of the 'perjux;y, does not implicate :
' -coﬁst_'itutidna:l‘righfs and -thérefore, cannot support a petition for PCR. State v, Isham (Jan.' 24,
1997), 2d Dist, No. 15976, at *2. | | |

{9126} The State atj:abhe&'three affidavits to its motion in- c-ppoéition to Cleveland’s
- motion for PCR, including the affidavits of “Jonathan Rosenbaum, the LorainVCounty Prosecutor
who arguéd the case at trial..and two -. police dfﬁceré '_ who were chicﬂy' in{:o'lvéd' in thé
investigation of this case. The affiants testified that they.ﬁe_ither believed nor 'suspectedrthai‘; any
tcstimbny offered by the Statg at_CIevéland’s trial was false. Id.- Accordingly, Cle\'reland‘has not
sé.tisfied’ the requirements of R.C. 2953.23(A)(2) and the trial court 'lacked jurisdiction t.o‘
| entertain his untimely petition.-

{927} Becausé the petitioner failed to meet any of the -reguirem.cnts under RC 27-9_'53123_‘, .
the trial court did ‘not have jurisdiction t-o consider his untimelyr.pétitic-:n uﬁder this stafﬁfe. Sée
State v. Childs (Feb. 16, 200l0), oth Dist. No. 1'9?57. Thus, we conclude that the trial_ court did
not abuse its disc_:retio.n when it dismissed Cleveland’s petition as untimely and held that claims
of actual innocence are not a cognizable ground fof relief under the U.S. and/or Ohio

Constitutions. Cleveland’s first and second assignments of error are not well taken.
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ASSIGNMENT OF ERRORTII

" “THE TRIAL COURT ERRED IN OVERRULING PETITIONER’S MOTION
TO HOLD OHIO REVISED CODE 2953.23 UNCONSTITUTIONAL.”

{928} In his third assignmént of errot, Clevelz‘md. contends that the 'trial court erred in
pverruling his motion to find R-C' 2953 23 upcbnsﬁtuﬁonal More spec1ﬁcally, CleVeland
asserts that R.C. 2953 23 v1o}ates the Supremacy Clause, the Suspenswn Clause of the Chio |
Constitution and the Equal Protectlon Clause. We- dlsagree |

0129} At the outset, we note that “[a]n enactment. of the General Assembly is prcsumed -
to be constltutmnal and before a court may declare it unconstitutional it must appear beyond a
reasonable doubt that the leg1slat10n and oonstltutlonal pr0v1smns are clearly mcompatlble
| 'S?ate ex rel. Dickman v. Defenbacher (1955) 164 Ohlo St. 142 paragraph one of the syllabus
R.C. 2953.21(AX1) requlres a postconymupn pc_tmoper. to demonstrate a denial or infringement
of his rig'ht.s in the proceedings resulting in his ponVicticm thét’ rendel;ed thé convictiOn vpid‘or
voidable under the state or federal constltutmn The constltuﬁonal depnvaﬁons asserted by
Cleveland - dld not oceur: during the proceedmgs resultlng in" his conwctmns Further, a
determination that the postconthlon statutes were constltutlonally 1nf1rm_ would not have
rendered hlS conwctmns void or vmdable | o | |

«[[30} Moreover Ohlo courts have conmstently held that wR c 2953, 23(A)(2) is
* constitutional and does net violate the Suprémacy Clausc[.]”’ State v. szrh, 9th Dist. No.
04CA008546, 2005-Ohio-2571, at 8, quoting State v. Taylor, sm Dist. No. 80271, 2002-Ohio-
2742 at 13, and citing S‘rare v. Davie (Dep. 21,2001}, 11th Dist, Np. 2060~T‘~0104; Staté v. Byrd
(2001); 145 Ohio App.3d 318; State v. McGuire (Apr. 23, 2001), 12th bist. No. CA2000-10-011,

at *25, Based on this Court’s previous examination of the constitutionality of R.C.
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2953.23 (A)(Z) as well as the nuniérous haldings by=-0ther Ohioéourts. we'ﬁnd tﬁat the trial court
did not err in finding that R.C. 2953.23 is not unconstlttmonal Id., at 8. -
{ﬂ]Sl} We- overrule Cleveland’s thurd a551gnment of efrot.
ASSIGNMENT OF ERROR IV

“PETITIONER’S RIGHT..S UNDER THE OHIO CONSTITUTION AND THE
FEDERAL -CONSTITUTION TO COMPULSORY PROCESS, DUE PROCESS
OF LAW AND DUE COURSE OF LAW WERE VIOLATED WHEN .THE
PROSECUTION DELIBERATELY INTERFERED ‘WITI-I THE DECISION OF-

A DEFENSE WITNESS TO TESTIFY.”

ASSIGNMENT OF ERR()R Y

“THE TRIAL COURT ERRED IN ADVISING WILLIAM AVERY JR THAT
HE COULD BE SUBJECT TO CRIMINAL LIABILITY FOR PERJURY, AND
IN PERMITTING AVERY JR: TO INVOKE HIS RIGHT AGAINST SELF- .
INCRIMINATION, WHEN. THE STATUTE OF LIMITATIONS FOR THE
PERJURY OFFENSES IN QUESTION HAD EXPIRE

' ASSIGNMENT OF ERROR VI

“THE TRIAL COURT ERRED IN DENYING PETITIONER'S MOTION TO
REPOPEN THE EVIDENTLARY HEARING.” : ,

ASSIGNMENT OF ERROR VII
- “PETITIONER’S RIGHTS UNDER THE OHIO CONSTITUTION AND THE
- FEDERAL CONSTITUTION TO COMPULSORY PROCESS, DUE PROCESS
OF LAW AND DUE COURSE OF LAW WERE VIOLATED- WHEN -THE

TRIAL COURT QUESTIONED WILLIAM AVERY JR IN AN
IMPERMISSABLY COERCIVE MANNER ” .

{932} Cleveland’s fourth, fifth, sixth and seventh assignments of error-are interrelated
and accordingly, we will address them together. In his fourth a531gnment of error, Cleveland
asserts that his due process rights were vié‘lated \&hen the State deliberai:ely_ intel_:fered_ with -
Avery’s décision to testify. In his ﬁﬁh assigmhent of error, Cleveland also as‘éérts that th¢ trial
court erred in advising Avery that he could be subject to criminal liability for perjury and in

permitiing Avery to invoke his right against self-incrimination when the statute of limitations for
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tﬁﬂ perjury offenses had expired. In his sixth assignment of exror, 'Clévelaﬁd' argues that the trial
court erred in denying his motion td _reopen t_he evidentiary heating. Lastly, in his séventh
assigniment of error, Clevéland asserts that his due prooéss rights were violated when the trial
coutt questioned Avery in an impermissible manner. We disagree. B

433} With regard to Cleveland’s due process arguﬁien_ts, we note that -Cle’velan& has.
failed to demonstrate that the State interferedr with Avery’s -deCision to testify. Firsf ‘and
foremost, Cleﬁeiand cites to page 3{_} of the trénécript to__su'pport his cont_ehtion that the State
mage it clear that it would prosecute Avery for perjuryrif he testified. Nowhere 6:1 this page does -
thé St‘até even mention perjury However, itAis paténﬂf -cl_eaf frornl the record that:;If Avefy
tesﬁﬁed in accordance with the testimonyr he gave in his depoé_ition and aﬁidavit, then he could -
be subj.ect -th -pErjury charges. Furthe_r, Avery’s ap‘_pdinted :c;ounéél, K&_enﬁeth Ortner, testiﬁed; via
affidavit dated February 21, 2008, that he couns'e?.ed.'.Avery about.Whetﬁér tﬁe Stz;té could rc.hargé,
him with -pérjury if he tesﬁﬁed é.tAt}ne heariﬁg cdntrary to his pﬁ_or testimony. Ortner averred fhat
it was his professidnal lo‘pinion that the State could ‘bring anywhcfg from four to'six counts of
periury against Avery if he testified at the hearing. He fm;the%r stated that, baged on Ohio law, the
maximum penalty Avery facec_i 1f he testiﬁed.at the hearing was 20 :to 30 years ofincarc:reratic‘)nk
N 3Acébrdiﬁg?1'}i;-- we find no-evidence =that“éheif-'S-fﬁtE “delibératély-interfered;" with Avery’s-decision - -
to testify. |

{934} Contrary to Cleveland’s assertions, the statute of ‘limitatidns for perjury had not
expired at the time of the hearing. R.C, 2921.11 proscribes perjm and states that “[n]o- person,
in any official proceeding, shall knowingly make a false statement undef oath or afﬁrrﬂation, or
_kﬁowingly swear or affirm the truth 6f a false statement previously macie,'wheﬁ either statement

is material.” R.C, 2921.11(A). Further, R.C. 2921.11(I)) states that “[w]here contradictory
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staiefneﬁts relating to the same material fa.dti are made- by tlie offender under oath or afﬂrmaﬁoﬁ
and within the period of the statute of limitations for perj-ury, it is not necessa:ryr_ﬁllrr the
prosecution to prove which statemenf lwas false, but only that one or the other was false.” |
Pursuant to R.C. 2921 11, petjury is a feldﬁy— of the third dcg'r'e_e.‘- R.C. 2901.13(A)(1)(=2) provides
that prosecution for a felony -is -bérred unless it is commenced within six years after the offense is
cbfhfnitted. The period of limitations Sl_iall not run durin_gr anytime _when- the corpus cie_licti- |
remains_undiscovered._ R.C.‘29Q1:.13;{F). | |
| {935} It is,i at the least; arguable that if Avery testified under i'oath at the January 2008 o
hearing differently than he‘di.d:at the five rpre-vi'ous trials with regard fo Blakely;s mﬁrdér,. he
coruldr be prosecuted for perjury_ because the limitations period would have been tolled .until the
_Staﬁe “discovered” the petjury. At -fhe earlielst,'the State cc;ﬁl'd only have di_SCOVeredr'_the petjury
after it rec_eivéd Avexjy”.s,ng_ruéry 20{)6 affidavit or his’Apfi.Il 2006 deposition i.n Which' hé‘
'fecant-e_d his triai testimony. 'Although Cleveland asserts that the _Stafe ;‘knew” abdut this al}eged
perjury priof to 2006, the _S'fate mﬁned tms allegation in its reSpons:e to Clevela‘nd.’s PCR petition
to which the State attac}ied.the afﬁdaﬁts of Jonathan Rosenbaum, the Lorain County Prosecutor
-wh{':-'argued ths case at trial, and two pOIice.oﬁicers" who were chiefly involved in the
inVeétigation of this case; _’fhe affiants testiﬁed that they ncithef-b_eli;:véci_ nbr suspected that_ any
tesﬁmony -offeredlby thé State at Cleveland’s _trial was falsé. | |
936} However, in State v. Climaco, C’limaco, Seminatore, Lefkowitz & Garofoli C‘o.;
- LP4 (1999), 85 Ohjo St.3d 582, th_e Ohio Supreme Court seemingly removed the delayed
disCﬁvery tolling provision of R.C. 29‘01_.13(F). In Climaco, “the Supreme Court held that the
defendants could not be prosécute_d for a falsification made more than two yéars before the

prosecution commenced despite the fact the falsification remained undiscovered for a substantial
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period during the two year limitations period.’; State v. Williams, 2d Dist. No. 19854, 2004-Ohio-
3135, at §36. In the dissent in Climaco, Chief Jusﬁce Moyer along with VJustice Cook stated that
the fnajority ““has, in fact, read it (subsection F) out of the statutory schemc;’ ” 1d., qﬁoting
C‘Iimaéo,-‘SS-Ohio St.3d at 591
{437} A reading of the; perjury statute without the delayed discovery provision belies
logic. -Suc‘n a constmctiop would permit a witness to testify é.t_ trial and then six years later,
retract his testimony with no 'co-nscquenccs.' This -interpretatioﬁ would-completely undermine 'the |
reliability of all witness testimony. -‘We hesitaxé to find thﬁt thé Supféfﬁe Court intended such a |
resﬁl‘t. | | |
{938} Moreover,lCl-imaco involved misdemeanor falsification charge_é, not perjury, and
is distinguishable from the within matter; The statute of limitations: for rﬁisdemeanor cﬁarges' is -
‘two yéars. RC 2901.13(A)(1)b). Further, the Slipremé 'Céu;t in Climaco “specifically |
declined to apply R.C. 2901.13(F) to all‘eg-éd.offenses that weredz‘sc;o'vered within the statute of |
li_mita’tions that began to run when the offensés were committed.” (Emphésis added.) State v.
Martin (Nov. 19, 2001), 4th Dist. No. OOCMS‘, at *9. The Supreme Court explained “that
because the plain language of RC 2901,13(F) tolls the statute of limitations until discovery (that
- is’-;"'i'tﬁé"étét’éu-te.fof- :1im?itation§-, should ‘ot Begin to run until -discovery), fhe crime could not be .
‘discovered’ during the limitations period."’r (Eﬁphasis sic.} 1d. Notably, the Supreme Court did
not explain when R.C. 2901.13(F) \.Nould applﬁf. The Court noted, however, that it did not need
.to, “resﬁr.t to subséction (F) because the alleged offenses were discovered within the statuie of
limitations of R.C. 2901.13(A)2).]" Clinf.saco, 85 Ohio St.3d at 588, We conclude, based on
the latter sentence, that R.C. 2901.13(F) rﬁay apply in the within matter because the perjury

offense, if any, was not discovered until after the State received Avery’s February 2006 affidavit
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-of his April 2006 deposition. Accordingly, the offenée,-if any, was--not discovered until afier the
six-year statute of limitations (as measul;ed from the dates of Avery’s prior trial festimany in the
- mid-1990’s) had expired. -See Martin, supra at *10. |

{939} Even assuming that Avery could not bepfc:’secuted for per_]ury for his testimony in :
any of the five Blakaly trials .in. the event he testified differently in the I anuary 2-008. hearing,
nonetheless he was. at riék for being prosecuted for ﬁerjury 1f he lied at the. January 2008 héarin‘g.

{1{40} Clevelandl -argﬁes that the trial court’s. collo'quy with Avery, which included the |
readmg of his Mranda rights, was impermissibly coerclve We cannot find that the trial couft
1mperm1351b1y questwned Avery The statute of llmltatlons for petjury had not explred F urther,
the record reflects that Cleveland did not object to the trial court’s discussion with Avery and '
7 sp_eciﬁcaH}'r, Cléﬁeiar_ld faised'no-obje.ction-to the reading of Avery’ s Miranda rigl_ﬁé-. A failure'to '
object waives all bu plain etror. See State v, Coley (2001), 93 Ohio St3d 253, 265 Therefore,
absent plain error, this issue is ﬁot propetly béfore this Cdurt. See MeNeal v. De'pt.r of Youth
Servs. (ja:n 15, 1988), 6th Dist. No L-87-086, at *2. Cleveland has not raised plé.in error, nor has
he demonstrated why this Cou:t should examine thls issue for the first time on appeal State v.

Meyers, 9th Dist. Nos. 23864 23903 2008- Oh10-2528 at 1]42 cmng In re LA B., 9th Dist. No.

23309, 2007—Oh10 ]479 at 1[19 However notwithstanding tlus fact Cleveland‘s argument has

no merit. In State ex rel, Szmans V. Kzser (1950) 46 0.0. 11, the court stated that g witness in
a civil case is not reqmred to give testimony which will tend to mcrmnate him and this
immunity is referable to. the constitutional gdaran’tee agdinst' self-incrimination in criminal
cases,” Given Avery’s right not tcl)‘ incriminate himself, we ﬁnd that the trial court properly

informed Avery as to this right. See McNeal, supra, at *2.
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{941} Lastly, Cleveland chailenges the trial court’s denial of his motion to reopen the
-didentiéry hearing. In lﬁs motion, Cleveland asserted that because Avery could not be
prosecuted for committing perjury, the trial -court erred in é,dvis'iﬁg him. to the contrary and
permitting him to exercise his Fifth Amendment rights. Cleveland argued that Avery should
have been required to testify.

{ﬁ[42} The record reflects that Cleﬁzeland failed to rai.se an objection at the hearing . |
- regarding this issue. Cleveland. has; therefore, “forfeited all but plain error for purposes of
“appeal.” State . C;zdle, 9th Dist. No 24064, 2608-Ohio-3639, at ‘[[1-4', citing Srare v.;P;zyne, 114
Ohio St.3d 502, 2007-Ohio-4642, at §22-23. Clevelaﬁd has hot requested, however, thai we
review the issue for plain eﬁar; nor has he demonsirated why we should delve into this issue for
the first time on appeal. Meyers, supra, at 142, citing In re L.A.B., supra, at §19. We therefc’aré, '
_ dec'l'iné to addreés this issue. In re L.A.B., at |19, Cleveland’s -fbu_rth, f-i-fth,-sixth and sevenfh
‘assignments of ertor are overruled. o | |

ASSIGNMENT OF ERROR VIII

““THE TRIAL COURT ERRED IN DENYING P'ETITiONER’S MOTION FOR -
LEAVE TO BRING A MOTION FOR A NEW TRIAL WITH REGARD TO
VARIOUS CLAIMS.”

- ASSIGNMENT OF ERROR IX -

- “THE TRIAL-COURT ERRED IN DENYING PETITIONER’S MOTION FOR
A NEW TRIAL.”

{943} In his ejghth and ninth assignments of error, Cleveland asseffs that the trial court
erred in denying both his motion. for leave 1o briﬁg a motion for a. new trial and hié motion for a
new trial. We disagree. | |

{ﬁ[ﬁ} In his motion for leave to bring a mofion for a new ﬁal, Cleveland alleged thre_e

grounds for a new trial including (1) ineffective assistance of counsel, (2) prosecutorial and
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witness. misconduct and (3) newly discovered evidence. The trial court denied Cleveland’s
motion for leave to bring a motion. for a new trial except as it pertained to the recantaiidn of
Avery.

7{%]‘45} “A trial court’s ruling on a motion for a new trial under Crim.R. 33 will be .
reversed only for an abuse of discretion.” State v. Herb, 167 Ohio App.3d 333, 2006-Ohio-2412,
at 6, citing State v. Haddix (1994), 93 Ohio App.3d -47‘_0, 480. “An abuse of discretion is more
‘than an error of judgment; it means that the trial court was unreasonable, arlﬁii_:rary, or
unconscionable in its ruling.” State v, Travis, 9th Dist. No. 06CA0075-M, .2007e0h16.-6683ﬁ,'at B
924, citing Blakemore, 5 Ohio St.3d at 219, In'applying the abuse of discretion standard, the
* appellate court does not substitute its judgment for that of the trial bourt Pons v. 'Ohi'o State
Med. Bd. (1993) 66 Ohxo St.3d 619, 621. Further, th1s Court has prewously stated that “the -
decision on whether the motion warrants a hearmg also lies within the tnal court’s dlscretlon
' ‘Srate V. Smirh {1986), 30 Ohio App 3c1 138, 139,

{fjd6} “Cla1ms of meffectlve assmtancc of counsel on appeal like most other claims jn.
htlganon must be raised at the earliest opportumty to do s0.* State v, Walker (June 20 200(}),. '
8th Dist. No. 74773, at *6, citing Srare W, Wlllzams (1996) 74 Ohm St.3d 454. The Elghth
District, in Walker further expleuned that

““When, as in this case, a defendant obtains new counsel to pursue an appeal from

‘a decision of this court to the Supreme Court of Ohio, or when a defendant

chooses to proceed pro se to the Supreme Court of Ohio after being represented

by counsel, the carliest opportunity to raise the federal constitutional claim of

ineffective assistance of appellate counsel, absent extraordmary circumstances,

would be in a claimed appeal of right. The failure to do so-operates as a bar to any

further review of the ineffective assistance claim under the principles of res

judicata, unless there is a demonstration under an applicant’s circumstances that

the apphcataon of res judicata would be unjust.” (Intenml citations omitted.)
Walker, at *6.
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447} Here, Cleveland’s trial counsel also represented him in his di;ect’ appeal to this
Court. Consequently, the earliest opportunity for Cleveland 1o 'réise.ri.neffectiVe assistance of his
trial counsel would have been in his claimed app::al of right to the: Ohio _Supréme Court, which
“he filed pro se, or in his delayed application for reopening. Id. at *5. The State alleges that
Cleveland failed to raise this i_ss'ue in h'i_'s appeal to the Oﬁio Supfeme Court. The re-c_o'_rd reflects, .
however, that Cleveland raised the i'_ssue of the alleged -ineffectivehess of Vhisr tfialfappellaté
counsel in his appeal to the Ohio:Supreme Court. In addition, he raised 'the issue in this Court in-
hisrapplilcation for reopening. The OhioSupfcm;: Cdurt dismiséed his appéalr as not-involvingl
~any substantial constitutional question. This-Court déni.ed Clevelhnd?s mqfion for reopening.
{448} The principles of res j_udicata may be applied to bar further litigation of issues
which were raised or cmﬂd have been raised previously in an appeal. ch, -'génera;lly‘, State v
Perry (1967), 10 Chio St.2d 1.75,-paragrlaph‘nihe of the sylla_bué. In the pfeseﬁt'éase, Clevéland
presented his claim of .'ineffec-tive .assistaﬁce_ qf c;)unsel fo this Coutt in his .delayed motion for
reapening. This Court issued a journal exﬁy on July 29, 1997; denying Cleveland’s delayed
application. That failed obpoﬁunity now bars consideration of this claim. Cleveland’s current |
appellate counsel has not demonstrated why it would be ﬁnjust'to'i apply res judicata now to Bar
ot FartHer éﬁfiéw-ﬁf-thi‘s--afgﬁiﬁent{ : Wazke}é;ﬁsupra,'ai'*rs.r-- JEEPP SRR I
{549} Pursuant to Crim.R. 33(B); if a defendant fails td‘ﬁle a motion for a new trial
based on newly discovered evidence witﬁin -120.' days of the jury’s verdict or court’s decision,
then he or she must seek leave from the trial court 1o file a “delayed motion.” State v. Berry, 10th _
Dist. No. 06AP-803, 2007-Ohio-2244, at {1 9. Cleveland correctly asserts that Crim.R. 33(B)
does not provide a specific time limit for the filing of a motion‘for leave to file a delayed rﬁoti.on

for new trial. However, Ohio courts have adopted a reasonableness standard. State v. Griffith,
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11th Dist. No. 2005-T-0038, ,20076'-01110-293 5:', at 15, ““ A irial court.maf] -feQuire ‘a defendant to
file his motion for leave to file {a motion for néw trial] within a reaﬁonable timer after hé
discovers the evidence.” State v. Newell, 8th Dist, No. 84525, 2004-,0hio_~691'7, at §16.” 1d,; see,
7 also Berry, supra, at €38, quoting State V. Sransberry (Oct 9, 1977), 8th Dist. No. 71004.  If
there has been “‘an undue delay in ﬂlmg the motion after the ev1dence was dxscovcred the tr1a1 :
" court 'must.determ'me if that delay -_was reasonable under the circumstances or tha‘; the -defcnc_lant
has adequately explained the reason for the delay.”” Griffith, Vét §16.and Ber_r;y, :a-’c‘1];387-quoﬁng
Stansberry. |

{450} Cleveland. argues'tha’_s hlS fenf};Ear' delay in ﬁlihg his motion “was reasonabie
because the investigations in su;pport of his claim'sr'have been in progréss for .ycars, and it was
reasonable for [hlm] to submit all of his claims in a smgle proceedmg after marshalmg all of the '-
" évidence in support.” Upon review, we cannot ﬁnd that Cleveland’s delay in filing his monon .
with. regard 10 isSues unrelatad t0 Avery was reasonable

{951} First and foremost, Cleveland has cited no. authorlty for the proposmon that it was :
reasonable for him to submit all of his claims in a single proceeding aﬁer gathering evidence for

the past ten years or 50. An appellant bears the burden of afﬁrrnatively demonstrating error on

appeal. Concord Twp Trusteesv Hazelwood Builders (Mar 23 2001) 11th D1st No 2000-L-_ o

040, at *2. It is not the obhgatlon of an appellate court to search for authorlty to support an
appellant’-s argument as to an alleged error, See Kremer v. Cox (1996), 114 Ohio App.3d 41, 60,
‘Further, Crim.R: 33(B) does nét allow-a defendant to wait for further- evidence to aﬁse that_ wili
bolster his case. Beérry, supra, at {39. | o |

{452} Secondly, notwithstanding his érguments regérding A\lrery’s recantation, which

we will address separately, Cleveland has failed to speciﬁéally' explain his delay in presenting his
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- “newly discovered evidence”. Some of the over 20 items of newly discéve.red evidence included
the June 13, 2001 and July 22, 2006 afﬁdavits of David Ale}'{ander. :Donaplﬁn, June- 6, 2000 and
- August 10, 2000 certified records of tile New York City Department of Probation, August 1991
flight schedule, October 2005 and March 2005 affidavits of Larry Dehus, October 2004 afﬁdavit '
of Fontella Mays, February' 2005 affidavi,t'-of Ayashé Teague,-April 2002 afﬁdavi‘t_ of Brian
Daniels, September 2001 affidavit of Patricia Gaddy, affidavit of Yolanda Johnson?, and the
' afﬁdav1t of Delphenia Gu1ce | |
| {1[53} A review of Cleveland’s motmn for leave to ﬁle a motion for a new ﬁal réveals
that his only explanation for his delay i in presentmg his newly discovered ev1dence, most of
which is several years old, is that this éiridehce was “not previously available to him.” Cleveland
further states that “many of [hlS] other exhibits resulted from lengthy mvcstlgatmns[ 1" Last]y,
he vaguely states that “[b]ecause the factual predicates upon whwh [he] is relying were not |
previously available to him, he was unavoidably preverted from rals'mg' these issues prior to the
. expiration of the limitations peﬁbd under Criminal Rule 33> None of these éxpia.natipns_
persuade us that Cleveland’s delay was reasonable under the circumstaﬁces.l Further, none of
these assertions adequately explain the reasons for his delay in ﬁl@_ng:his: motion. Berry, supra,
© at 139 (finding unreasonable a"-ltwmyearrdelay in presenting 'H'-"-Ietterﬁby-i a-trial witness recanting:
his trial testimony where the appellant’s only reason for the'délay in ﬁiiﬁg his motion for leave to
file.a motion for a new trial was his desire to build a strongerrcase); See G;'_;fﬁ_ths, supra, at 18-
19 (denying leavé to file a motion for new trial where the appellant failed to éxplain the 14-

- month delay between the discovery of new evidence and the filing of his motion for leave to file

* The affidavits of Yolanda Johnson and Delphema Guice were handwritten. The
‘handwritten dates on these affidavits have been obscured by repeated photocopy. - :
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- his delayed motion for new triel).; State v. Roberts '(2001); 141 Ohio App.?td 578 (ﬁuding five- -
mo.nth delay in filing rutot.ion for leave. unreasenaule where .the appellee failed to argue facts
dem_enstretmg that he was unavoidably p_r.evented from discover‘iug the evideuce -uport urhich uis'
motion was based).

{454} Contrary to Clev_eland’s contention, the decision as to whether to conduct an

evidentiary hearing on a motion for Jeave to file a motion for a new frial is discretionary and not

. mandatory. Smith, 30 Ohio App.3d at 139. A defendant is only entitled to ahearing on amotion -

for leave to ﬁle a motion for a new tnal ifhe submlts documents whleh, on their face, support Liis
claim that he was. unavoidably prevented from timely d1scover1ng the ewdence at issue. State v.
McConneH 170" Ohio App 3d 8(}0 2007-Oh10 1181, at g7. Here, the documents Cleveland _ |
submitted .in support of his motion ctldnot,, on the1r. face, demonstrate. that he was unavoidably
prevented from discovering the_.,evidence _at._i_ssue_. Rather, ttie documents demonstrate that :
-Cleueland had this evidence for a number of years prior to the tiling of his _tnottou for"leave to
file a mofion for a new trial, On. that,basis, we find that the trial court did not abuse its diseret'ton
when it denied Cleveland’s ruetion for l_eaue to-ﬁte a ntotion for new trial without holding an
evidentiary hearing. |
{955} Pursuant to Cl‘lm R 33(A):

“A new trtal may be granted on mouon of the defendant for any of" the followmg |
causes affecting materially his substantial rtghts

“(6) When new evidence material to the defense is discovered which the
defendant could not with reasonable diligence have discovered and produced at
the trial. When a motion for a new trial is made upon the ground of newly
discovered evidence, the defendant must produce at the hearing on the motion, in

support thereof, the affidavits of the witnesses by whom such evidence is
expected to be given[.]” '
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{956} This Court has lteld that before a trial court may grant a nootion for a new trial on
the grounds that a witness has reoanted his or her testimony, a trial court must determine whether
the statements of the recanting witness are credible anct true. State v. Perez (Sept. 27, 2000), 9t1t
Dist. No. 3045-M, at *4 See, also, State v Pirman (1994), 94 Ohio App‘.3d 203, 209. “The
credibility of witnesses is normally withirt the provinoo of the trial judge and-the trial court may
in the exercise of its discrétic’m'dctérrrﬁne 2 recantation to be false.” State v, Wi_lliam, 2d Dist.
No. 19854, 2004-01110 3135, at q17. “Courts have long regarded newly discovered evidence
wh1ch purports to recant sworn tr1al testtmony w1th the utmost susplcmn ” Id 01t1ng Taylor v-
ROSS (1948), 150 Ohic St. 448. In Taylor, the Supreme Court noted that a defendant is not
entitled to a new trial merely because akey state’s witness recanted. Id. | |

{457 “To warrant the granting of a new trial, the new ewdence must, at the very least
disclosé a strong probability that it will change the result if a pew trial is granted ? State V.
Starling, 10th Dist. No. 01AP-1344, 2002-Oliio- 3683, at 1}13 The petitioner has the burden of

' demonstratmg that the newly discovered ev1dence created a strong probability of a dtfferent
result if 'a new trial was granted. Id. citing State v. Luckett (2001), 144 Ohio App.3d 648, 661.

{958} Here, the recantation only appearedrin Avery’s affidavit and “deposition™. As this

- '“(fotift:pféViﬁﬁély'-’eﬁpliainé&;f t}ié'i‘-‘deyjosition” ‘hag o 'eVideﬁtiof'y;’valﬁe and -was-»riﬁadmissibjle-as it

was merely an interview conducted by an investigator in the presence of a court reporter. The

trial court held that Avery’s affidavit and deposition were not credible becaus_e he was not

willing to corroborate these statements through 1tye testimony at the hearing, We cannot find
that the trial court abused its discretion in reaching this conclusion.
{459} Cleveland alleges that “[t]he only reasonable inference that can be drawn from

Avery Ir.’s invocation of his Fifth Amendment rights is that his recantation was truthful, and that
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he cormnittsd perjury at the Blakely murder trials[.]” While we agree that this is one inference .
that can be _draWn; we disagree tha{ it is the énly_“reasonaﬁle infercnce?’.r Oﬁe couid also

rea.éonablyj'infer that Avery. invoke;d-_his Fifth Amendment rights at the 'hearing ,bécause the

purported recantatiofi was untruthful. .' Jail house phone records reflect ihat__Clevelaﬁd- and his

co-unsél advised Avery 'that_ he %:vou_ld not be subjec’f.to petjury if he rgcénted at this. time.

Furthermore, the phone recc;rds.reﬂect con;/érsations between Clevelgl_ld-a;ﬁd his fathér, wife and
attorney, in which the ,_p‘artieé @xpressr-concem.that anyone link Cleveland with the compensation

Avery would receive m E);gh'ange for hig testimony. -

- {960} Cleveland asserls that the -oﬁlyr_'rf.:ason Avéry diti not téstify at the cvidenﬁary
hearing Was-tﬁa’t’ the Staté deliberately prevented him from testifying by threatening him \-Nith_
'perjury charges. In light of our di‘_spositic;n of this_'afgumen‘; as set forth in Cleveland’s fourth
a'ssi,.gnmem of error, we =need.n61; ‘addvre_.:ss' this'laga-in. |

{qf61) . The only evidence qf Avety’s recantation is in his afﬁdavit énd“‘depos'ition”.;,.
Censequently, his “recantation” was never subject to crosé-exarxﬁnaﬁori.-" Further, when,g‘ix_ren'
the opportunity in court, Avery wﬁs ﬁnﬁilling to take the witnéss stand to tcsﬁfy. undet oath to
the statements he made in hié afﬁdavit. Instead, ‘VAver.y asserted his Fifth Amendment right not to
incriminate himself. The trial court viewed Avery’s affidavit and.“dgpbsiti'pﬁ_” with .“the. utmost
suspicion’; and reasonably inferred &at the statements _contaih‘edr m the afﬁdaﬁt | a;ld.!or-l
“—depééiti-on” were untrue énd' that Avery’s sworn trial testimony was n'ue Williams, supra, at
-1[17, citing Taylor, 150 Ohio St 4—48 -

_ {162} Avery géve consijstent lcngﬂlytesﬁmonf, subjecf to v‘ig’orop.s crqss-examination,
in the five Blakely trials before f_ecanting several years later. A careful review 'of the affidavit

and deposition reveals iriconsistencies rega_.rdihg Avery’s explanation of hig {rial testimony.
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Avery avers that the trial testiriicny was based on a story fabricated by his father whiie also
contending that he created his version of ihe murder after viewing crime scene photos supplied to
“him by law-enforcement officials. These inconsistencies provide yet another basis for the trial
court to believe Aver;i’strial testimony and disbelieve his recantations. |
| .{1163}. Furthermore, Detective Taliano’s affidavit fuﬂher negate_s' the credibility of

Avery’s. contention that he was only able to describe the crinie scene after law enforcemen.t-
ofﬁcials showed him photographs Detective Taliano specifically testified that in hlS initial -
meetmg Wlth Avery, Avery was able to relate spec1ﬁe details of the crime scene that he eouid
only have known had he been present during the murder, Detective T.ahano swore that he never
~ showed Avery any crime scene photos. | |

{1{64} In addition, we' are mmdful 'that we milst. give deferenee to the trial eourt’s
assessment of Avery’s credlbility Upon- its review of Avery $ testimony in the five previous
trlals hlS affidavit -and “deposition”, the trial court determmed that Avery s recantation was -
false. Williams, supra, at 117. |

{65} This Court has held that if the trial court determines that 'iiie recantation is
truthful, and therefore more credible than tl'ie ‘witness’ triai {estimony, theii the court must
o -tietei'm-iﬁe-fiféheiher the -statiériieﬂts- would materially affect the outcome-of the (triale - Blkins, -supra; :
at §16. Given our affirmance ef the trial court’s finding that the recantation was untruthfulé we
need not consider \ifhethei' Avery’s afﬁdavit would materially affect the outcome of the trial. Id.;
Starling, supra, at 713.

{966} Accordingly, we find that the trial court did not abuse its discretion when it
denied Cleveland’s motioris -for leave to file e delayed motion for new trial end/er motion for a

new trial. Therefore, Cleveland’s eighth and ninth assignment of error are overruled.
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TIL
{967} Cleveland’s assignments of error are overruled., The_ judgment of the Lorain
County Court of C:c}mr_noﬁ Pleas is rafﬁrtﬁed._

Judgment affirmed.

The Court ﬁnds that there were reasonable grounds for th1s appeal

We order that a spemal mandate 1ssue out of thlS Court dlrectmg the Court of Commonr )
Pléa.s, County of Lorain, State of Ohxq, to carry this Judgment 1r_1to execut1on. A certlﬁedcopy of |
this .jéurrial' entry shall constituté ﬂie.méndate pursuaﬁt to AppR '2-7

Inunedlately upon the ﬁhng “Thereof; thls document shall constitute the joﬁmal eﬁtry of .
| Judgment and it shall be ﬁle stamped by the Clerk of the Court of Appeals at which tnne the
period for‘rewew shall begm to run. . App.R. 22(E). The _Clerk of the Court of Appeals_ is o
instructed to m-ail a noti’cé of éntr? of this judgment to the parties and to make 2 ﬁotﬁtion of the.
- mailing in the docket, pufsuant_'fo A'pp..R. 30. | |

Costs taxed to Appetlant.

CARLA MOORE
FOR THE COURT

SLABY, I,
DICKINSON, J,
CONCUR
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