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In the Supreme Court of Ohio

State of Ohio,

Appellee,

-vs-

Brett Hartman,

Appellant.

Case No.: 1998-1475

This is a Capital Case.

Appellant Brett Hartman's Motion for Stay of Execution

Execution Date: April 7, 2009

Brett Hartman has moved to intervene in the declaratory judgment action

pending in the Court of Common Pleas for Franklin County, Ohio which seeks to

have Ohio's lethal injection protocols declared violative of Ohio Statutes, the Ohio

Constitution, and the United States Constitution. Gary Otte v. Ted Strickland,

Governor, Case No. 08 CV 013337. (Ex. A) Because no other Ohio court is

authorized to consider a stay of execution after this Court sets an execution date,

Brett Hartman hereby moves this Court to stay the execution his death sentence

scheduled for April 7, 2009 pending the ultimate resolution of the declaratory

judgment action.
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The State of Ohio violates the United States Constitution, the Ohio

Constitution, and the Ohio Revised Code each time it executes a condemned

inmate. The only court that has considered the merits after permitting factual

development of Ohio's lethal injection protocol concluded that the protocol creates

an unnecessary and arbitrary risk that the condemned will experience an agonizing

death, in violation of constitutional and statutory obligations that executions be

quick and painless. This Court cannot permit Brett Hartman's execution to

proceed under a protocol that violates the Ohio Revised Code and the United States

and Ohio Constitutions, especially while the statutory and constitutional validity is

being litigated in state courts, as well as the federal courts.

Therefore, Brett Hartman moves this Court to stay his April 7, 2009

execution under the authority of State v. Stefjen, 70 Ohio St. 3d 399, 639 N.E.2d 67

(1994).

Respectfully submitted,

hW,UJ. 6u^Se 6+, 14CdL.
6065Tr3Q)

Michael J. Benza #61454
The Law Office of Michael J. Benza
17850 Geauga Lake Road
Chagrin Falls, OH 44023
(216) 319-1247
Counsel of Record
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Memorandum in Support

1. Background.

Brett Hartman was sentenced to death in Summit County, Ohio, in

September 1998, for his conviction for the aggravated murder of Winda Snipes.

Hartman has thus far been unsuccessful in his attempts to obtain relief in state and

federal court on the merits of his case. He faces an execution date of April 7, 2009

This request for stay of execution relies in part on the June 10, 2008

judgment entry issued in State v. Rivera, Case No. 04CR065940 (Lorain C.P.) (Ex.

B). After a two-day evidentiary hearing, the Rivera Court made several key factual

findings concerning Ohio's lethal injection protocol:

•Pancuronium bromide, the second drug used by Ohio, prevents the
condemned from breathing, moving, or conununicating, while "it does
not affect our ability to think, or to feel, or to hear, or anything, any of
our senses, or any of our intellectual processes, or consciousness. So
a person who's given pancuronium ... would be wide awake, and - -
but looking at them, you would - they would look like they were
peacefully asleep...But they would, after a time, experience intense
desire to breathe. It would be like trying to hold one's breath. And
they wouldn't be able to draw a breath, and they would suffocate.
(Heath, Tr. 72)"

®"Pancuronium also would kill a person, but again, it would be
excruciating. I wouldn't really call it painful, because I don't think
being unable to breathe exactly causes pain. When we hold our breath
it's clearly agonizing, but I wouldn't use the word `pain' to describe
that. But clearly, an agonizing death would occur. (Heath, Tr. 75)"

•"The second drug in the lethal injection protocol with properties
which cause pain is potassium chloride. The reason is that before
stopping the heart, `it gets in contact with nerve fibers, it activates the
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nerve fibers to the maximal extent possible, and so it will activate pain
fibers to the maximal extent that they can be activated. And so
concentrated potassium causes excruciating pain in the veins as it
travels up the arms and through the chest.' (Heath, Tr. 73)"

•"Based upon the foregoing, and upon the agreement of the expert
witnesses presented by each party, the court finds that pancuronium
bromide and potassium chloride will cause an agonizing or an
excruciatingly painful death, if the condemned person is not
sufficiently anesthetized by the delivery of an adequate dosage of
sodium thiopental."

•"The experts testifying for each party agreed, and the court finds
that mistakes are made in the delivery of anesthesia, even in the
clinical setting, resulting in approximately 30,000 patients per year
regaining consciousness during surgery, a circumstance which, due to
the use of paralytic drugs, is not perceptible until the procedure is
completed." The potential for error is "not quantifiable and hence, is
not predictable."

•"Circumstantial evidence exists that some condemned prisoners
have suffered a painful death, due to a flawed injection; however, the
occurrence of suffering cannot be known, as post-execution debriefing
of the condemned person is not possible.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 2-4 (Lorain C.P. June 10,

2008) (Ex. B).

Those combined findings led the Rivera Court to determine that Ohio's

lethal injection protocol violated the Ohio Revised Code and the Constitution:

•The court holds that the use of two drugs in the lethal injection
protocol (pancuronium bromide and potassium chloride) creates an
unnecessary and arbitrary risk that the condemned will experience an
agonizing and painful death. Thus, the right of the accused to the
expectation and suffering of a painless death, as mandated by R.C.
2949.22(A), is "arbitrarily abrogated."
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•Thus, because the Ohio lethal injection protocol includes two drugs
(pancuronium bromide and potassium chloride, which are not
necessary to cause death and which create an unnecessary risk of
causing an agonizing or excruciatingly painful death, the inclusion of
these drugs in the lethal injection protocol is inconsistent with the
intent of the General Assembly in enacting R.C. 2949.22, and violates
the duty of the Department of Rehabilitation and Correction,
mandated by R.C. 2949.22, to ensure the statutory right of the
condemned person to an execution without pain, and to the

expectancy that his execution will be painless.

Rivera, Case No. 04CR065940, Judgment Entry at pp. 6, 7 (Ex. B).'

The Rivera Court concluded that Baze v. Rees, U.S. , 128 S. Ct. 1520

(2008), while informing the court's decision by suggesting that all such claims are

subject to Eighth Amendment analysis, Baze did not necessarily control the

outcome of this case. The Kentucky statute and protocol at issue in Baze were

different from those at issue in Ohio and also did not include a requirement that

executions be quick and painless. Thus, Baze's analysis did not preclude relief

either under Ohio's statutory standard or under broader Eighth Amendment

principles since the Supreme Court in Baze concluded that factual development of

each case was critical to the analysis. Rivera, Case No. 04CR065940, Judgment

Entry at p. 7 (Ex. B).

II. Good cause exists to grant Hartman's motion

,

The state has appealed the decision of the Court of Common Pleas. State v. Ruben

Rivera, 9th District Court of Appeals for Lorain County, Case No. 08CA009426.
Oral Argument was had on January 21, 2009. A decision on the appeal is expected

soon.
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On March 6, 2009, Hartman filed a Motion to Intervene in pending litigation

seeking a declaratory judgment in the Franklin County Court of Common Pleas.z

Hartman and the other plaintiffs have asserted that Ohio's lethal injection protocol

violates the statutory requirement of a quick and painless method of execution

under Ohio Revised Code §2949.22(A)("a death sentence shall be executed by

causing the application to the person, upon whom the sentence was imposed, of a

lethal injection of a drug or combination of drugs of sufficient dosage to quickly

and painlessly cause death" )(emphasis supplied)

The Rivera Court concluded that the Ohio Legislature's use of the term

"shall" in Ohio Revised Code § 2949.22(A) imposes a mandatory duty upon the

Ohio Department of Rehabilitation and Correction to provide the condemned with

an execution that is both quick and painless. Rivera, Case No. 04CR065940 at p. 5,

¶ 4 (Ex. B). Because the obligation is mandatory, the condemned has a

substantive right to be executed in a manner that is both quick and painless. Id at

5-6, ¶¶ 5-6 (Ex. B).

But, the State of Ohio is not meeting that obligation; its use of pancuronium

bromide and potassium chloride in its protocol "creates an unnecessary and

arbitrary risk that the condemned will experience an agonizing painful death." Id.

at p. 6, ¶ 7 (Ex. B). Use of those two drugs "violates the duty of the Department of

2 The original Plaintiffs filed an amended complaint on September 24, 2008.
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Rehabilitation and Correction, mandated by R.C. 2949.22 to ensure the statutory

right of the condemned person to an execution without pain" and to the

condemned's "expectancy that his execution will be painless." Id. at p. 7, ¶ 14 (Ex.

B).

The State of Ohio has conceded that it is bound by the Rivera decision and

its finding that the use of pancuronium bromide and potassium chloride will violate

both its statutory obligation to impose a quick and painless death and the

condemned's right to a quick and painless execution. State v. Rivera, Case No.

08CA009426, Appellant's Motion to Expedite Appeal (filed Lorain Ct. App. July

28, 2008) (Ex. C). Hartman, and the other declaratory judgment plaintiffs have

argued that the doctrine of collateral estoppel commands a ruling in their favor on

the constitutionality of Ohio's lethal injection protocol. See Hicks v. De La Cruz,

52 Ohio St. 2d 71, 74, 369 N.E.2d 776, 778 (1977) ("If an issue of fact or law

actually is litigated and determined by a valid and final judgment, such

determination being essential to that judgment, the determination is conclusive in a

subsequent action between the parties, whether on the same or a different claim. A

party precluded under this principle [collateral estoppel] from re-litigating an issue

with an opposing party likewise is precluded from doing so with another person

unless he lacked full and fair opportunity to litigate that issue in the first action, or

unless other circumstances justify according him an opportunity to relitigate that
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issue."). Because Hartman is entitled to a ruling in his favor, this Court should not

permit his execution to go forward so long as the Rivera decision and his

declaratory judgment action remain pending in the Ohio courts.

III. Details of declaratory judgment action

The State of Ohio intends to execute Brett Hartman on April 7, 2009, by

using three drugs designed in theory to first anesthetize, then paralyze, and finally

stop his heart. Execution begins with the administration of sodium thiopental, then

pancuronium, followed by potassium chloride. It is undisputed that the second

drug, pancuronium bromide, and the third drug, potassium chloride, are

unnecessary to cause death. Further, they "create an unnecessary risk of causing

an agonizing or an excruciatingly painfu] death." Rivera, Case No. 04CR065940

at p. 6 (Ex. B).

Pancuronium bromide renders the "condemned person unable to breathe,

move, or communicate." Id. at p. 2 (Ex. B). However, this drug does not affect the

condemned's "ability to think, or to feel, or to hear, or anything, any of the senses,

or any of our intellectual processes, or consciousness. So a person who is given

pancuronium ... would be wide awake, and - but looking at them, you would - they

would look like they were peacefully asleep...But they would, after a time,

experience intense desire to breathe. It would be like trying to hold one's breath.

And they wouldn't be able to draw a breath, and they would suffocate." Id. at p. 2
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(citing Heath, Tr. 72) (Ex. B). This drug will kill, but the death would be

"agonizing." Id. (citing Heath, Tr. 75) (Ex. B).

The third drug, potassium chloride stops the condemned's heart. But prior

to doing so, "it gets in contact with nerve fibers, it activates the nerve fibers to the

maximal extent possible, and so it will activate pain fibers to the maximal extent

that they can be activated. And so concentrated potassium causes excruciating

pain in the veins as it travels up the arms and through the chest." Id. (citing Heath,

Tr. 73) (Ex. B).

These facts are rendered more significant because death can be caused in a

short time by a barbiturate drug alone, which would eliminate the substantial risk

of gratuitous pain that, upon the failure of the anesthetic, would certainly be caused

by the administration of pancuronium bromide and potassium chloride. Id. at p. 7

(Ex. B).

In addition to problems with the drugs the State of Ohio uses in executions,

there are many foreseeable - if not predictable - situations where human or

technical errors could result in the failure to successfully administer the intended

doses of the three drugs. The Ohio procedures both foster these potential problems

and fail to provide adequate mechanisms for recognizing or correcting these

problems. Heath Affidavit, ¶ 41 (Ex. D). The problems include, but are not

limited to:
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•Inadequate training of the execution team members Id. at ¶ 50 (Ex.C)

•Placement of all or most members of the execution team in a dimly lit
room some distance from the condemned inmate into whom they are
attempting to inject lethal drugs, thus leaving them without the ability to
closely observe signs that there is leakage in the long tubes leading to the
condemned, that the IV inserted into the condemned failed, and that the
condemned is not adequately anesthetized. Id. at ¶ 50 (Ex.C).

•Procedures that fail to guard against the mistakes in the complex process
of mixing and administering the sequence of lethal drugs into the
condemned's body in amounts that will cause death without inflicting
gratuitous pain. Rivera, Case No. 04CR065940, Judgment Entry at p. 3 (Ex.
B); Heath Affidavit, ¶ 42 (Ex. D).

•Procedures that fail to guard against failures in the IV insertion at its
inception and/or throughout the course of the execution process. Even if the
IV is inserted properly at the outset, many factors can cause the IV to fail,
which the State of Ohio's protocol does not adequately monitor, including a
disruption in the flow caused by the restraints placed on the condemned to
fix him to the death gurney, and disruptions caused by a vein that collapses
due to excessive pressure on the syringe, and/or intrinsic weaknesses in an
inmate's vein. Rivera, Case No. 04CR065940, Judgment Entry at p. 3 (Ex.
B); Heath Affidavit, ¶ 42 (Ex. D).

•Failure to include alternative procedures to follow in the event that an IV
cannot be inserted into a peripheral vein; e.g., the State of Ohio has no
procedure detailed in their protocol for gaining access to relatively deep
veins in an inmate's neck area or other more invasive procedures
necessitated when access cannot be gained to a peripheral vein (e.g., central
line, percuntanous line, cut down). Heath Affidavit, ¶ 54 (Ex. D).

•Failure to require adequate time between the insertion of the anesthetic
and the insertion of the next two drugs as is necessary to ensure that the
inmate is anesthetized before the next drugs are administered. The State of
Ohio, during the executions of Barton, Ferguson, Lundgren, and Filliaggi
incorrectly administered the pancuronium bromide (the second drug) less
than three minutes after the administration of the sodium thiopental.
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•Failure to provide mechanisms that ensure that the inmate is adequately
anesthetized before the paralytic and potassium-based heart stopping drugs
are administered. It is "impossible to determine the condemned person's
depth of anesthesia before administering the agonizing or painful drugs, in
that medical equipment supply companies will not sell medical equipment to
measure depth of anesthesia for the purposes of carrying out an execution",
"[p]hysicians will not participate in the execution process," and that the
warden is required to determine whether there is sufficient anesthesia, but is
unable to "fulfill his duty without specialized medical equipment. Rivera,
Case No. 04CR065940, Judgment Entry at p. 3 (Ex. B).

•Failure to utilize more than 2 grams of the anesthetic sodium thiopental.

•Failure to guard against the problems common during medical procedures,
including but not limited to a retrograde injection (i.e., the drugs go the
wrong way so they do not wind up in the inmate's body), leakage, and
improper pressure applied to the syringe that would rupture the vein. Id. at
p. 3 (Ex. B).

•Failure to provide a stabilization procedure to prevent the inmate's death if
a stay or clemency issues after the lethal injection process begins but before
the inmate is dead.

These are the only identifiable problems because the state continues to guard

particulars of the lethal injection protocol. These contentions are supported by no

less than three botched executions in Ohio's recent past.

The state botched the first execution - Wilford Berry - in 1999. It appears

that the execution team could not locate a vein for the IV line, so it has been

reported that they beat his arms in order to raise a vein adequate for an IV site.

Again on May 2, 2006, "when preparing [Joe] Clark for execution, prison

officials could find only one accessible vein in Clark's arms to establish a heparin

lock, through which the lethal drugs are administered. (Two locks usually are
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inserted.) I-Iowever, once the execution began and the drugs were being

administered, this vein collapsed, and Clark repeatedly advised officials that the

process was not working. Officials stopped the lethal injection procedure, and after

a significant period of time, were able to establish a new intravenous site." Cooey

v. Strickland, 479 F.3d 412, 423-24 (6th Cir. 2007)3.

As a result of problems encountered in the execution of Joe Clark, the

protocol was changed in July of 2006, and again in October of 2006. (Exs. H, 1)

Cooey v. Strickland, 479 F.3d at 423

Despite these changes, the new protocol resulted in more problems in the

execution of Christopher Newton. It took approximately twenty-two minutes to

insert the first IV into Newton's arm. It took approximately one hour and fifteen

minutes to place the second IV. Newton continued to talk for several minutes after

the administration of the lethal injection drugs began, which means that the

anesthetic drug (Ohio's first of three drugs) did not have its intended effect of

immediately rendering Newton unconscious. Several minutes after the drugs

For twenty-five minutes prior to his execution, the State of Ohio attempted to place
shunts in his arms. (Id., ¶ 17) Departing from the lethal injection protocol, the State
of Ohio proceeded to execution with only one heparin lock in place. (Id.. at ¶ 18) The
State of Ohio's first attempt to execute Clark failed, probably due to a collapsed vein.
(Id. at ¶ 21) This was discovered when Clark repeatedly stated, "It don't work." (Id.
at ¶22) Clark asked members of the execution team if there was "any alternate means
of administering a lethal dose were available." (Id. at ¶ 23) See Complaint, Estate of
Joseph Lewis Clark v. Voorhies et al., Case No. 1:07CV510 (S.D. Ohio)(Ex. E)
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began, Newton's chest and stomach area moved approximately eight to ten times

and his chin moved in a jittery manner, and at 11:45 a.m. his chest moved, which

means the paralytic drug (Ohio's second of three drugs) did not have its intended

effect.

There are real problems with Ohio's lethal injection protocol. This Court

should stay Hartman's execution until these problems are addressed, or until this

Court has an opportunity to rule on either the Rivera decision or on Hartman's

declaratory judgment action.

III. Conclusion

The only Ohio court that has permitted factual development of the merits of

the lethal injection claims underlying Hartman's declaratory judgment complaint

found in his favor. See Rivera discussion infra. Until this Court ultimately

decides the issues raised in the Rivera case and the issues raised in the declaratory

judgment case, this Court cannot permit Hartman's execution to go forward.

Brett Hartman respectfully requests this Court to issue an Order staying his

April 7, 2009 execution date.
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Respectfully submitted,

cW5-a39
Michael J. Benza 6l4 4
The Law Office of Michael J. Benza
17850 Geauga Lake Road
Chagrin Falls, OH 44023
(216) 319-1247
Counsel of Record

Certificate of Service

I hereby certify that a true copy of the foregoing Motion for Stay of
Execution was forwarded by regular U.S. mail to Richard S. Kasay, Assistant
Prosecuting Attorney, Sununit County Prosecutor's Office, 53 University Avenue,
6" Floor, Akron, Ohio 44308-1680, and also via email at
kasay@prosecutor.summitoh.net , and to Thomas Madden and Stephen Maher,
Office of the Ohio Attorney General, Capital Crimes, 150 East Gay Street, 16th
Floor, Columbus, OH 43215 on thisjnday of March, 2009.

/`^^ ^/. ^s 4 `Q^'^--- GVa s'^'39

Michael J. Benz
Counsel for Brett Hartman
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In The Court of Common Pleas,
Franldin County, Oliio

Brett Hartmari, et. al, Case No.. 08 CVH 09 13337

Plaintiff'

vs..

Ted Strickland, Govetnot, et al., Judge Guy Reese

Defend ants-Appellees.

BRETT HARTMAN'S MOTION
TO INTERVENE AS PLAINTIFF-INTERVENOR

P]aintiff-intercenor Brett Hattman moves this Court under Ohio R Civ. P. 24(A)(2) for

leave to intervene as of xight in this action. Altexnatively, Mr. Hartman requests pertnissive

intervention under Civil Rule 24(B)(2). The reasons in suppott of this motion are more fully set

forth in the attached Memorandum in Support. Mx.. Hartman's complaint - seeking a declaratory

judgment that Ohio's lethal injection protocol is invalid under O..R.C.. C294922 - is attached to

this motion as Exhibit L.

^Y
csc

... ti..

0

Respectfully submitted,

OFFICE OF THE
OHIO PUBLIC DEFENDER

iz
ko
t
C__

C^
LA-
o Gregoty W.. Meyers - 0014887

Senior Assistant Public Defendet

4L... b

cc
w
J

Gxeg..Meyers@opd.ohio gov

U

^
P. U

Kelly L. Schneidet - 0066394
Supervisor, Death Penalty Division
Kelly.Schneider@opd.ohio gov

Randall L. Potter - 0005835
Assistant State Public Defender



Randall PorterQopd ohio goe

8 East L.ong St., 1] th Floor

Columbus, Ohio 43215

614-466-5394 (Voice)

614-644-0708 (Facsitnile)

B
COUNSEL FOR PLAINTIFFS

MEMORANDUM OF LAW

Brett Hartman moves to intervene in this case. Mr Hartman satisfies the test for

intervention because he has a protectable interest in this case. Ohio R. Civ P. 24(A)(2). Ivlr.

Hartman' interest in this suit may be impaired if his request to intervene is denied The original

plaintiffs cannot adequately protect Mr. Hartman's interest in the subject matter of this case_

L• BACKGROUND INFORMATION..

Plaintiffs are death-row intnates who filed a complaint seeking a dedaratoty judgment in this

Court Plaintiffs assert that the Ohio's execution protocol (lethal.injection) violates Ohio's statute

which requires that the Ohio Depattrnent of Rehabilitation and Cottecdon enact a quick and

painless method of execution.. 0 R.C. §2949.22

Just like the original plaintiffs, IVir. Hartman is a death-row inmate The state and federal

courts have denied his regLilar course of' appeals. He is in the process of ptepating an appeal to the

United States Supreme Court from the decision of the United States Coutt of Appeals denying him

habeas reGef An execution date has not been set for Mr Hattman but he will die by lethal injection

if his appeal and subsequent request for cleniency fail.
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Il.. MR. HARTMAN SATISFIES THE REQUIREMENTS FOR INTERVENTION
AS OF RIGHT.

Cixil Rule 24(.:1)(2) procides for intervention of right "vcfien the applicant claims an interest

relaung to the . ttansaction that is the subject of the action, and the applicant is so siniated that the

disposition of the action may as a practical matter impait or impede the applicant's abiLty to protect

that intexest, unless the applicant's interest is adequately represented by the existing parties"

(Emphasis added)

Intervention undex Civil Rule 24 is favoled and the rule is construed fiberally to permit

intervention. See State ex. rel. Watkins v. Light District Court of Anoeals , 82 Ohio St. 3d 532, 534

696 N E.2d 1079, 1081 (1998); State ex. rel. Smith v. Frost, 74 Ohio St. 3d 107, 108, 656 N.E. 2d

673, 675 (1995). "The need to settle claims among a disparate gxoup of affected persons militates in

favox of intervention." lansen v. Cincinnnti, 904 F.2d 336, 340 (6th Cir_ 1990).'

An applicant must meet four conditions to satisfy the test for intervention of tight Civil

Rule 24(A)(2). First, the applicant needs a protectable interest in the subject matter of the litigation.

Second, the applicant's request to intervene must be timely.. Thitd, the applicant must show that his

interest may be impaired or impeded if he is not allowed to intervene Finally, the applicant needs to

demonstrate that his interest will not be adequately repxesented xvithout intervention See Stare ex. rrL.

Smith v. Frost, 74 Ohio St. 3d 107, 108, 656 N.E.2d 673, 675-76 (1995); Peterman v. Village of

Pataskala, 122 Ohio App. 3d 758, 760-61, 702 N.E 2d 965, 966 (1997)

A. Mr.. Hartrnna has a protectable interest.

Like the original plaintiffs, Mr. Hartman is a death tow inmate who faces the prospect of

death by lethal injection. He, too, will suf'fer pain if he is executed under a flawed lethal injection

' The Tenth Appellate District has recognized that it is proper for state courts to reference fedetal

case law when interpreting Ohio Civil Rule 24. See Faitview General Hospital v. Fletcher, 69 Ohio

App. 3d 827, 831, 591 N.E.2d 1.312, 1.314 (1990).
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protocol And likc the original plaintiffs, he has the statutory right to a quick and painless death.

O..R C j2949.22 This piotectable interest requirement "is to be consttuecl liberalh." See Bradv v.

Nclilliken, 828 F.2d 1186, 1192 (6th Cir 1987).

B.. Mr. Haitinan's motion to intervene is timely..

The patties have just begun the discovery piocess Defendants have moved foi sununary

judgment However, they have recognized that the modon is not well taken and filed a notice that

they intend to file a motion for judgment on the pleadings

C. Mr. Hattman's interest will be impaired and the original Plaintiffs cannot protected
thatinterest..

Mr. Hattman meets the final two piongs of the test for intervention of tight. Mr. Hartman's

burden of proving that plaintiffs will not adequately protect his inierest "is a minimal one." Fairview

Gen. Hosp., 69 Ohio App. 3d at 835, 591 N.E.2d at 1317.. Plaintiffs assett that death by Ohio's

lethal injection protocol will result in a cruel and painful death fox each of them But plaintiffs do

not assert that Mr.. Haitman will suffet a ctuel and painful death by lethal injection protocol if the

Defendants are petmitted to continue using the protocol now in effect In addition, given the

importance of the issue, the present litigation may ultimately result in the Supreme Court issuing a

dispositive interpretation of O.R C §2949 22. The stare derivr effect of a potential advetse ruling is

stifficient to demonstrate that Mr. Hartman's interests cannot be adequately ptotected unless this

Coutt permits him to inten-ene. See Jansen, 904 F.2d at 342; Linton v. Comm'r of' Health & Snv't

973 F.2d 1311, 1319 (6th Cii. 1992).

III.. MR. HARTMAN SATISFIES THE REQUIREMENTS FOR PERMISSIVE
INTERVENTION.

Even if'he did not meet the requirements for intervention of'right, Mr. Hartman meets the

test for permissive intervention. Ohio R Civ P 24(B)(2) Ivlr. Hartman's "claim . and the main
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action have a question of lnw [and] fact in common" Id. Mr Hattman's attached complaint

(F•lhibit 1) is substannall} sunilar to the main complaint..

IIL. CONCLUSION: THE COURT SHOULD GRANT THIS MOTION.

Plaintiff-Intenn•enor Btett Hartman has a ptotectable interest in this case His request to join

this case was filed promptly. Because Mr Hartman challenges the manner in which Defendants will

execute him, his interest in this case is unique. That interest cannot be ptotected aniess he is

alloNved to join this suit.

Respectfully submitted,

OFFICE OF THE
OHIO PUBLIC DEFHNDER

Giegoty W. Ivleyers - 0014887
Senior Assistant Public Defender
Greg..Meyers@opd oltio gov

I{eIly L Schneider - 0066394
Supervisor, Death Penalty Division
Kelly.Schneider@opd ohio.gov

Randall L. Porter - 0005835
Assistant State Public Defender
Randall Poiter@opd.ohio.gov

8 East Long St., 11 th Floor
Columbus, Ohio 43215
614-466-5394 (Voice)
614-644-0708 (Facsirnile)

By. e6 ^-
COUNSFL. FOR BRETT }3ARTIvIAN
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CERTIFICATE OF SERVICE

I hetebt certify that a niie copt of the foregoing Brett Hartman's Notion To Intetc ene As

Plaindff-Intercenor and attached InterN-enor's Complaint, attached 1 was sen-ed bt' reguLlr U S Mail

on Seth P. Kestner, Assistant.lttornep Gene:al, Capital Ctimes Unit, and Ntelissa r1. Montgomexy of

the Cotrections Litigatlon Unit, 150 E Gay Street - 16th Floor, Columbus, OH 43215 and Ron

O'Btien, Franklin County Prosecutoi, 373 S. High St Columbus, Ohio 43215, on this 6'h da}- of

Match, 2009.

Counsel For Brett Hattman

275573
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COURT OF C'ODIbION PLE.1S, FR.INICLdN COUNTY, OHIO
GENER:II. DIVISION

BRE TI I-IAR I MAN

#.357-869

Ohio State Penitentiary

878 C:oitscille-Hubbard Road
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Summary of'Action

] Plaintiff Biett Hattman ("]'laintiff) was indicted, tried, convicted and sentenced to

death in the State of Ohio He remain on the State of O1vo's death row. If' ("Plaintiff") does not

obtain relief in his cases or ate not gtanted clemency, he will be executed.

2. The Oluo Legislatiue has estabLshed the procedure for executing persons in the

State of Ohio, "a deatlt sentence %{ial/ be executed by causing the application to the person, upon

whom the sentence was innposed, of a lethal injection of a dnig or combination of drugs of

sufficient dosage to guitkly and painletr!) taufe deatb." O..R.C .§ 2944 22(t1) (emphasis added).

3 The Ohio J,egis]atute's use of the teim "shall" in O..R C§ 2944.22(A) imposes a

mandatorv duty upon the Ohio Department of Rehabilitation and Correction to provide the

condemned with an execution that is both quick and painless. Staie v. Rivera, Lorain C.P. No.

04CRO65940, p. 5, ¶ 4.. [ExhibitA]

4. Because the State has a mandatory obligation to execute a condemned in a manner

that is both quick and painless, the condemned has a substantive right to be executed in a manner

that is both quick and painless State v.. Rivera, pp. 5-6, ¶¶ 5-6.

5. The State of Ohio's current execution protocol requues the use of'the administration

of three drugs in the execution of an individual: 1) sodium thiopental, 2) pancuronium bromide, and

3) potassium chloride. [Exhibit B, p. 7; Exhibit C, p.. 7]

6. The State of'Oltio's use of'pancuronium bromide and potassium chlotide to execute

an individual "creates an unnecessaty and atbitrary risk that the condemned will expetience an

agonizing painful death." Slate v. Rivera, p 6, ¶ 7.

7 Defendants' inclusion of pancuronium bromide and potassium chloride in its lethal

injection protocol "violates the duty of the Department of Rehabilitation and C'orrecdon, mandated

by R C 2949 22 to ensute the statutory right of the condemned person to an execution without
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pain" and to the condemned's "expeilarny Fhad hii execulion wi!/Ge pninler!" 7d. at p 7, 1114. (emphasis

in original).

8 Ihe Defendants have concecled that they are boLmd bv the IZiaera decision and its

finding that the use of pancuronium bromide and potassium chloride will ciolate both its statutory

obligation to impose a quick and painless death and the condemned's right to a quick and painless

execution. [Exhibit D].

9 Ihe doctrine of collateral estoppel further commands a ruling in Plaintiffs favor. See

Hic;6J u. De La Crut, 52 Ohio St 3d 71, 74, 369 N E.2d 776, 778 (1977) ("if an issue of fact or Iaw

actttally is litigated and detetrnined by a valid and final judgment, such determination being essential

to that judgment, the deternvnation is conclusive in a subsequent action between the parties,

whethex on the same or a different claim. A party precluded under this principle [collateral estoppeij

fiom re-litigating an issue xvith an opposing patty likewise is precluded from doing so with another

person unless he lacked full and fair oppormnity to litigate that issue in the first action, or unless

other citcumstances justify according him an opportunity to reGtigate that issue.").

10. Plaintiff seeks dedaratory judgment and injunctive relief' fi•om Ohio's lethal injection

protocol. If relief is not granted, the Defendants will execute Plaintiff using a faulty three-dmg

protocol that is neither "quick" nor "painless" as required by O.R.C. § 2949 22(A) and Ohio's

Constitution.

Jutisdiction

11. This action is brought under Ohio Rev Code Ann § 2949.22(A). This Court has

jurisdiction to grant the zelief requested herein under Ohio Const. art. IV, § 4(B), 0 R.C. §§ 2721.02,

2721.03, 2721 06, 2721.09, and 2727.03..

The Patties
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l2 Plaintiff Btett Hartman is a United States citizen and a resident of the State of Ohio

He is currentlt. a death-senrenced inn ate in the castody of Defendants, and nnder the control and

supenision of the Ohio Depaitment of Rehabilitation and Correcrion, (DRC), who hace him

incarcerated in the Ohio State Penitentiary, in Youngstown, Ohio, as Inmate #357-869. If Plaintiff

does not receive telief in the fedetal courts or if his death sentence is not commuted through

executive clemency, then Defendants will execute him. Upon information and belief, it is the

intention of Defendants to use the ]ethal injection protocol described herein to execute Plaintiff in

the death house located at the Sot thern Ohio Corxectional Facility, (SOCF), which is operated and

controlled by the Defendants

11 Defendant Ied Stxickland is the Governor of the State of Ohio.. 1-le is the nltimate

executive authority in the state, statutorily and constitutionally responsible for implementing all

sentences of death in Ohio and the mannex in which those sentences are petfotmed. He is sued

here in his official capacity for the puxpose of obtaining declaratory and injuncuve relief..

14.. Defendant I erry Collins is, and at aIl times xelevant was, the Director of the DRC, a

depastment of the State of Ohio created and maintained under O..RC. § 5120. Ohio Revised Code §

5120.01 charges and authotizes Defendant C.oIlins to prescribe and d'v.ect the promulgation of rules

and regulations for DRC, including the rules and regulations for the conduct of' prison operations

and execution procedures. He is sued here in his official capacity for the purpose of obtaining

declaratoty and injunctive rehef

15. Defendant Phil Ketns is, and at all times relevant was, Warden of the SOCF at

Lucasville, a corxectional institudon of the DRC that was created and is maintained under 0 RC §

5120.05. SOCF is the prison where sentences of death ate carried out in the State of Ohio. Under

O.RC. § 5120.38, Defendant Kerns, as the Warden of SOCF, is charged with management of SOC.F

and the ocersight and conduct of operations there Ihis includes overseeing the training of
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petsonnel and iinplementation of exectitions canied out there He is sued hete in his official

capacity for the purpose of obtaining declatatory and injunctive xelief.

16. Defendants John/Jane Doe Numbers One thsough INvelA e are, and vere at all tanes

relevant to this action, employees and/or agents of the DRC, who served and/or cutrendy serve as

members of the esecution team charged with implementing Defendants' lethal-injection execution

protocol They have implemented the ptotocol to execute fotmer inmates, and they will be charged

with the duty to execute Plaintiff under Defendants' ctutent execution protocol. The identities of

these Defendants are presendy unknoxvn to the Plaintiff Iheir identities are uniquely xvithin the

knowledge of one or more of the named Defendants (Governor Sttickland, Ditector Collins, and/or

Warden Kerns) and/ot their agents.. As their identities become known to Plaintiff, the proper

names of the "John/Jane Doe" Defendants viII be added to this action

17. Defendants, at all relevant times, were acting in theit respective official capacities

with respect to all acts desctibed herein, and were in each instance acting under the colox and

authority of'state law Unless preliminarily and permanently enjoined, the Defendants intend to act

in their respective official capacities and undei the authoiity of state law, executing Plaintiff using

lethal injection methods that xvill violate theit constitutional and statutory rigbts.

FACTS SUPPORTING PLAINTIFF'S
CLAIMS FOR RELIEF

18. Plaintiff incorporate by reference all facts and allegations cont.tined throughout this

complaint as if fully te-ivritten herein

19. Defendants will execute Plaintif'f unless his dcath sentence is ^'acated br the coutts

or commuted through executive clemency.
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20. Defendants intend to execute PNndff by emplo}ing the same means and methods

of lethal injection as idendfied in their July 10, 2006 and October 11, 2006 execution piotocols

[Exhibits B and C].

21 The Ohio Legislature has decreed that "(A) Except as provided in division (q of this

secdon, a death sentence lfiall be execvted by causing the application to the person npon whom the

sentence was imposed, of a lethal injecdon of a dtug or combination of drugs of sufficient dosage to

yuzikfy andpain/enly taazre deatb" OR.C § 2949,22 (Emphasis added)

OHIO'S LETHAL INJECTION DRUGS

22 Defendants intend to execute Plaintif£ by using three dtugs designed in theoty to

fust anesthetize, then patalyze, and finally stop their beatts.. Execudon begins with the

administration of sodium thiopental, then pancutonium, followed by potassium ch]oride

23. The second dtug, pancuronium bromide, and the third drug, potassium chloride, are

unnecessary to cause death_ Further, they "create an unnecessary xisk of causing an agonizing ox an

excruciatingly painful death[.]" State v. Rivenr, p.. 6 [Exhibit A]-

24. Pancuronium bromide renders the "condemned person unable to breathe, move, or

communicate " Id. at p. 2. However, this drug does not affect the condemned's "ability to think, or

to feel, or to hear, or anything, any of' the senses, or any of our intellectual processes, or

consciousness So a person who is gi-ven pancuronium . would be wide awake, and - but looking at

them, you would - they would look like they wete peacefully asleep. But they would, after a time,

experience intense desire to breathe. It would be like trying to hold one's breath- And they

wouldn't be able to draw a breath, and they would suffocate." Id at p. 2 (citing Heath, Ir. 72) This

drug will kill, but the death would be "agonizing " Id. (citing Heath, Ir. 75).

25 The third drug, potassium chlotide stops the condemned's heart But prior to doing

so, "it gets in contact with nen-e fibers, it activates the nerve fibexs to the maximal extent possible,
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and so it xvill acti%ate pain fibers to the maximal extent that they can be activated. -And so

concentinted potassium causes excruciating pain in the N eins as it trati'els up the arms and thiough

the chest " Id (citing Heath, Ir 73)

26 "[P]ancuronium bromide and potassium chloride will cause an agonizing or an

excruciatingly painful death, if the condemned petson is not sufficiently anesthetized by the deGvery

of an adequate dosage of sodium thiopental." Id at p 3.

27 Death can be caused in a short time by a barbitutate dtug alone, wltich would

eliminate the substantial risk of gratuitous pain that, upon the failure of the anesthetic, would

ceitainly be caused by the administration of pancuronium bromide and potassium chlotide. Id. at p.

T.

Faulty Procedutes And Practices

28 Many foreseeable situations exist in Nvhich human ot technical etrors could result in

the failute to successfully administet the intended doses of the three drugs identified in paragraphs

26-31 .The procedutes implemented by the Defendants both foster these potential problems and fail

to provide adequate mechanism for recognizing these pioblems, and it does these things needlessly

and without legitimate teason. Heath Affidavit, 141 [Exhibit E].

29. The execution team members have received inadequate training. Id. at ¶ 50

30_ Defendants have placed all or most members of the execution team in a dimly lit

room some distance from the condemned inmate into whom they are attempting to inject lethal

drugs, thus leaving them without the ability to closely observe signs that there is leakage in the long

tubes leading to the condemned, that the IV inserted into the condemned failed, and that the

condemned is not adequately anesthetized Id. at ¶ 50

31 Defendants' lethal injection proceduxes fail to guard against the mistakes in the

complex process of' mixing and administering the sequence of lethal dtugs into the condemned's
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body in amounts that cill cause dcath without inflicting gratuitous pain Stale u. Rzr.era, p. 3[Exhibit

A]; Heath .\ffidaA it, ¶ 42 [Exhibit L]

32. Defendants' lethal injection ptocedures fail to guard against failures in the IV

insertion at its inception and/or throughout the course of the execution process Even if the IV is

insexted properly at the outset, many factors can cause the IV to fail, which Defendants' protocol

does not adequately monitor, including a disruption in the flow caused by the restraints placed on

the condemnecl to fix him to the death gurney, and disrvptions caused by a vein that colLlpses due

to excessive pressure on the syringe, and/or inttinsic weaknesses in an inmate's vein. State v. Ripera,

p 3 [Exhibit A]; Heath Affidavit, ¶ 42 [Exhibit E].

33. Defendants' lethal injection procedures contain no aIternative procedures to follow

in the event that an IV cannot be insetted into a pesiphexal vein; eg., Defendants have no procedute

detailed in their protocol for gaining access to relatively deep veins in an inmate's neck azea ot othex

more invasive pxocedures necessitated when access cannot be gained to a peripheral vein (eg.,

centtat line, percuntanous line, cut down). Heath Affidavit, ¶ 54 [Exhibit E].

34. Defendants' lethal injection ptocedures fail to require adequate time between the

insertion of the anesthetic and the insertion of the next nvo drugs as is necessary to ensute that the

inmate is anesthetized before the next dxugs are administered. Defendants during the executions of

Barton, Ferguson, Lundgren, and Filliaggi incortectly adnvnistered the pancuronium bxomide (the

second drug) less than three rninutes after the administration of the sodium thiopental,

35. Defendants' lethal injection proceduxe fails to provide mechanisms that ensure that

the inmate is adequately anesthetized before the paralytic and potassium-based heart stopping drugs

are administered.. It is "impossible to deterrnine the condemned person's depth of anesthesia before

administering the agonizing or painful drugs, in that medical equipment supply companies Avill not

sell medical equipment to measLue depth of anesthesia for the putposes of carrying out an
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execution", "[plhFsicians xc^ill not participate in the esecution process," and that the warden is

xequued to determine vhcthcr there is sufficient anesthesia, but is unable to °hilfill his duty without

specialized medical equipment. Slate u. ]dfuera, p. 3[Exhibit A]

36. Defendants' lethal injection pxocedure fails to utilize more than 2 grams of the

anesthetic sodium thiopental..

37 Defendants' lethal injection procedures fhil to guaxd against the problems common

during medical procedures, including but not limited to a retrograde injection (i.e., the drugs go the

wrong way so they do not wind up in the inmate's body), leakage, and improper pressute applied to

the syringe that would ruptute the vein. State v Rivera, p. 3 [Exhibit A].

38. Defendants' lethal injection procedures fail to provide a stabilization procedure to

prevent the inmate's death if a stay or clemency issues af'ter the lethal injection process begins but

befote the inmate is dead.

Defendants Have Not Released .All Relevant Information

39 At no time have the Defendants or theu agents publicly disclosed all material and

relevant details: 1) the process by which Defendants chose their method of lethal injection; 2) the

personnel involved in the lethal injection execution procedure, including but not limited to any

education, credentials, training, expextise, or other factors that qualify or disqualify them fsom being

involved for involvement on the execution team, 3) the equipment utilized to eff'ectuate an

execution by lethal injection; and 4) the facilities used to implement an execution, including but not

limited to the room(s) not seen by witnesses to an execution, in wluch room(s) certain actions

essential to an execution axe undertaken by unknown persons referred to in this Complaint as the

John/Jane Doe Defendants

Botched Executions
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40. Defendants intend to esecute Plaintiff bti emplo}ing the same means and methods

of lethal injection as they or their predecessors nsed to c ecute Chtistopher Newton and Joseph

Clark Ihose inethods resulted in both individuals suffering painfuI and slow executions

Wilford Betrv

41 Defendants botched Ohio's fust execuuon in the modern era when they or their

predecessors exectited Wilford Bettv in 1999 Upon information and belief, the membets of Berry's

execution team could not locate a vein for the IV line, so they resotted to violently beating his arms

in order to raise a vein adequate to acquire an 1V site for the ttansmission of'the lethal drugs into his

body.

Joseph Clark

42. On May 2, 2006, "when preparing Clark fot execudon, ptison officials could find

only one accessible vein in Clark's atms to establish a heparin lock, through xvhich the lethal dtugs

ate administered (Iwo locks usually are inserted.) However, once the execution began and the drugs

were being administered, this vein collapsed, and Clatk repeatedly advised officials that the process

was not wo:king Officials stopped the lethal injection procedure, and after a significant petiod of

time, were able to establish a new inttavenous site " Cooey v. Strickland, 479 F.3d 412, 423-24 (6th Cir.

2007), 6er1, denied, 128 S.Ct. 2047 (Aptit 21, 2008).

4.3. As a result of problems encountered by Defendants when they executed Joseph

Clark, Defendants changed their lethal injection execution protocol effective on or about July 10,

2006, and again in October of 2006. [Exhibits B and C. The July 2006 changes to Defendants'

lethal injection piotbcol "resulted fiom difficulties encountered duting the execution of Joseph

C.latk on May 2, 2006." Cooey, 479 F 3d at 423

Christopher Newton
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41 Defendants' new protocol tesulted in the botched execution of Chtistopher Nex ton

The changes either failed to alleviate the probfetns associated with Ohio's lethal injection protocol or

cxeated ne c problems

45 It took approximatell^ twentA-two rninutes to insert the fust IV into Newton's arm.

It took approvmately one houx and fifteen nunutes to place the second IV.. NeNvton continued to

talk for several minutes after the administration of the lethal injection dtugs began, which means

that the anesthetic dtug (Ohio's fnst of tluee dtugs) did not have its intended effect of irnmediately

rendering Newton unconscious Several minutes aftet the drugs began, Newton's chest and

stomach area moved approximately eight to ten times and his chin moved in a jittety manner, and at

11:45 a.m. his chest moved, which means the paralyuc drug (Ohio's second of three drugs) did not

have its intended effect

46 Newton was pronounced dead some sixteen minutes after the lethal drugs began

flowing-about ffty- percent longer than Ohio's average of nine to eleven minutes, which indicates

that the. potassium chloxide (Ohio's third and final dtug) failed to stop Newton's heart within the

time frame predicted by the protocol, See Declaration of Robert K. Lowe, Esq, Regarding the

Execution of Christopher• Neivton, Alderman v. Donald, et aL, Case no. 1:07-C'V-1474-BBM (N.D.

GA), (Ex. A in that litigation); and [Exhibit F attached hereto].

Other Executions

47 Upon information and belief, Plaintiff believe that through factual development,

Defendants will reveal that other inmates executed by Defendants (or their predecessors) since 1999

suffered fiom the same constitutional and statutory defects as alleged in this complaint

48. Defendants' cunent lethal injection protocol fails to address the risk that future

executions will result in slow and painful death. The executions of Clark and Newton demonstrate
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that Ohio's lethal injection protocol as applied does not comport .vith the directice of O.R C

^j2949 22 that the mannct of dcath be quick and painless.

FIRST CLAIM FOR RELIEF

49.. Plaintiff incoxporates by reference all facts and aâegations described throughout this

complaint as if fully re-written herein.

50. Defendants' protocol violates OR C. §2949.22_ Dr. Heath's findings doniment this

condusion. Heath Affidavit, [Exhibit E] "Circumstantial evidence exists that some condemned

prisoners have suffeted a painful death, due to a flawed lethal injection[.]" 5tate v. Rtuert7, p. 4

[Exhibit A]. Newton's execution (and Clark's befote him) reveal that Defendants have failed to

comply with the statutoty mandate of that executions be "quick and painless."

SECOND CLAIM FOR RELIEF

51 Plaintiff incorporates by reference all facts and allegations descxibed throughout this

complaint as if fully re-written herein.

52. The use of "shall" in O.RC. §2949.22, "when qualifying a state's duty to provide a

quick and painless death signifies that the duty is mandatoty." State u. Rivera, p. 5 [Exhibit A].. This

statutory language "demands avoidance of any unnecessary risk of pain, and as well, any unnecessary

expectation by the condemned person that his execution may be agonizing, ox excruciatingly

painful." Id. at p 7.

53. The mandatory nature of this duty creates "a propetty interest. in the benefit

confetxed upon the individual." Id. (citing Board of Regenl.r of Stale Collegel P. Roth, 408 U S 564, 577

(1972); tee allo lYo^§ v. lYleDoane!!, 418 U.S. 539, 557 (1974); Ohio Const. art. 1, § 16 This right

outtveighs any State interest in a"quick" execution, if such an interest exists 5tate v. Rrvera, p. 6.
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54. Defenclants hme created, maintained, and implemented lethal injection ptotocols

that fail to fiilfill the stanuoty mandate of a"painless" execution. fhis deprixes Plaintiff of his state

constinttional and statutontights to a "painless" death id. at p 5

55 By adopting and emplo}ing a protocol that uses two drugs that can cause an

excruciating and agonizing death, if Defendants execute Plaintiff undet their cunent lethal injection

plotocol, Defendants ivill violate their constitutional tights to due process under Ohio Const. art. I,

§16 Id at p. 6-7

Injunctive Relief Warranted

56. Plaintiff is entitled to a preliminary and permanent injunction preventing Defendants

fzom executing them with the methods and procedures desctibed herein because 1) Plaintiff will

suffer irreparable injury; 2) Plaintiff can show a "substantial LkeGhood of success on the mezits"; and

3) the injunction cvill not "cause substantial harm to others"; and the public interest will "be served

by issuing a preliminary injunction " Ob:'o Serv. Gtnnp, Inc. v. Integrnted 6° Open Syr., L.L.C.., 2006-

Ohio-6738, ¶11 (Franklin Ct App Dec.. 19, 2006) (citing Internationa! iltrn. o1 Firefighteri v,

Middletomn, Case No CA83-02-020, 1983 Ohio App. LEXIS 15897 (Butler Ct App. Aug. 31, 198.3)).

57. Plaintiff will be irreparably harmed by the denial of telief whereas the harm to the

defendants by granting relief tivill not be substantial If one or more of the other persons sentenced

to death in Olvo is executed and in the process suffers exciuciating pain, no later action by this

Court can repait this harm. This is to be contrasted -with the entrance of a preliminary injunction

that will only cause a temporary delay for the Defendants, lasting only as long as it takes them to

bting their execution protocol into compliance with the constitutional and legal standards set fotth

in this complaint

58 There is a substantial likelihood of success on this issue- The only court to address

the standard contained in OR C. § 2949 22(A) found that Defendants were violating their statutory

14



mandate. 5t ee .r. Rmen. [Eshlbit _r1].

59 While the public has a right to have its sentences enforced, it has a similar right to

knoxv chac its sentences ate lawfully effectuated. Ihe public and societi hace a vested tight in

knowing that the condemned ate not subjected to slow and painful deaths in the pursuit of justice

60 Plaintiff does not seek injunctive relief under O R C §§ 2721.02, 2721 03, 2721 06,

2721 09, and 2727.03 as a means of attacking their underlying conviction or death sentence; rather,

he simply seeks to utilize Ohio's declaratory jndgment statutes as a legitimate means to stop

Defendants from executing them in a manner that violates theu constitutional and statutory rights.

PRAYER FOR RELIEF

Plaintiff requests that this Court grant him the follovving relief'because Defendants are not

complyingwith theit statutory mandate:

A. Injunctive xelief barring Defendants from executing him in a manner that does not
comply with O.R.C. § 2949.22(A)

B. Declaxatory relief declaring that the Defendants' current means, methods, practices,

procedures, and customs regarding execution by lethal injection violate the Ohio

Constitution and 0 R.C. §2949.22.

C In the alternative, should their executions move forward, that PlaintifPs executions must
be carxied out by the use of a single drug, designed to provide Plaintiff Nvith their statutoty
and constitutional tight to a quick and painless death.

D For such further relief as this Conrt may deem just and proper.
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The Cnse

Thcse causes came on to bc heard upon the motion (iled by cach defendant,
cha!Icnsing lhe Ohio lethal injection protocol as constituting cruel and unusual
punishment, proscribed by the Eighth Amcndment to the United Statcs Constitution and

by Scction 9, Article I of the Ohio Constitution.

Defendants argue further that the Ohio lethal injection protocol violates the very
stalute which mandates thal exccutions in Ohio bc carricd out by lethal injection,
R.C..2949.22. Defendants claim that the three-drug protocol currently approved for usc
by the Ohio Department of Rehabilitation and Corrcction violates R.C.2949.22 becausc
the drugs used crcate an unneccssary risk that the condemned tvill experience an
agonizino and painful death.. Defendants arguc that the use o. this protocol is contrary to
the language of the statute, which mandates that the method oflethal injection cause

death "quickly and painlessly " DefencLants maintain that the use of this three-drug
protocol arbitrarily abrogatcs the condemned person's statutorily created, substantive
right to expect and to suffer a painless execution.

The state of Ohio has responded that the current lethsl injcction protocol conforms to
the statute bccause death is caused quickly, and ttnlcss an crror is made in conductinc the
execution, which the state claims is extremcly unlikelc the dtvss used will cause a
painlcss death.

The court conducted hearings o,,er two days and.hcard expert testimony from the
defen.e (Mark IIeath, Ni.D.) and from the statc (Mark Dershwitz, ivl..D).. After reviettiin
tlie reports of the physicians, together with other written materials submitted with cach



repor, and after evaluatiag the tcstitaony provided by each physiciac, the cout rn%es
L.`te fnllosing findings of fvc,, draNcs t.he fo!lo^ing conclusions of law, and c; ters it;

;uc'grnc nt accordingly

Fiadines of Fact

The siate of Ohio uses a three-drug lcthal injection protocol consisting of
sodium thiopental, pancuronium bromide and potassium chloride,

administered in the abovc order, as fbllows:

A. sodium thiopental: 40 cc;
II, sodium thiopental: 40 cc;
C. saline ilush: 20 cc;
U., pancuronium bromidc: 25 cc;
L.- panc,:ronium bromidc; 25 cc;
F. saline Ilush: 20 cc;
G potassiur:t chloride: 50 cc;
H s:lineflush:20 cc.

2 The properties of'the zbove drugs produce the 1'ollowing results:

A. sodium thiopental - ancsthctic;
B. pancuroni:un bromide - paralytic;
C. potassium chloride - cardiac ancst..

3. Thc issue of wh¢ther an "ecution is painlcss a:ises, in part, Crom the tuc
of pancuronium bromide, which will rcnder the condemned person unablc
to brenth, mavc, or communicate:

"..,.it does not affect our ability to thirtl;, or to feel, or to hear, or anything,
any of'the senses, or any of our intellectual proccsscs, or consciousness,.
So a person who's given pancuTonium....would be wide aivake, and - - but
looking at them; you would - - they would look like they wcrc pcacefully
^slecp... But they would, after a time, experience intense desirc to breathe..
It would be like trying to hold one's breathe. And they wouldn't bc able
to draw a breath, and they «ould sufl'ocate," (Heath, Tr.. 72)

"Pancuroniam also wotild kill a person, but apin, it would be
excruciating I wouldn't really call it painful, bccausc 1 don't think being
unable to breathe exaetly causcs pain. Whcn we hold our brea;h it's
c!early a;onizins, but I wouldn't use thc word "pain" to describe tbat. But
clearly, an agonicing dcath would occur." (tieath,'Tr.75)



1he second drag in tl:c lethal injection protocol %tiith pruperees ^s'hich
cause pa:n is potassium chloride. The rea;on is that befbrc stoppir; the

heart,

"it gets in co ntact with nerve Jibcrs, it activates t4c nerve fibers to the
maximal exicnt possible, ar.d so it will activate pain frbers to t.he max?mal
cxtent that thcy can be activated.. And so concentratcd potassium causes
cxcrucieting pain in the veins as it travels up the arms and th:ou;h the
chest." (Hcath, Tr. 73)

5 Based upont.he foregoing, and upon the agrccment of the expert witnesscs
presented by each party, the court finds that pancuronium bromide and
potassium chloride wilf cause an agonizing or an excruciatingly pai-riful
death, if the condctmted pcrson is not sufficiently aneslhetized by the
dclivery of an adequate dosage of sodium thiopental.

6 'The followi:t, causes «ill compromise the delivery of an adequate dosage
of sodium t.hiopental:

A. the useful life of the drug lias expircd;
}3 the drug is not propcrly mixed in an aqueous solution;
C. the incorrect syringc is selected;
D. a retro, adc injeclion may occui where the drug backs up into the

tubing and deposits in the I.V.. bag;
E- the tubing may leak;
F., the I V. cathetcr may be improperly inserted into a vcin, or into thc

sof; issue;
G. the I.V. catheter, though property inserted into a vein may migrate out

of the vein;
H. the vein injected may pcrforate, rupture, or otherwisc lcak..

7. The court fines further that:

A.. It is impossible to dctermine the conderrtned person's depth of
ancsthesia before administering the agonizing or painful drucs,
in thatmedicaf equipment supply companies will not sell medicat
equipmcnt to measure depth of anesthesia for the purpose of
canying out an execution;

B. Physicians will notpar,icipate in the execution proccss, a fact
which results in the use of paraprofcssionals to mix the drugs,
prepare the syringes, run the I V. lines, insert the heparin lock
(cathcter) and inject the drugs; and,



The ww-dcn of the instir. tion is reqcir^d to determine whct-er t:ne
condemned person is sufficiently aresthctizcd before the
pancuronium bromide z^.d the potassiu:: ckloride are delivered,
and the warden is not able to Icltill his dary without specialized
medical equipmcnt.

8 The exp'rts testifying for cach party agTeed, aad the court finds that
mist3-les arc made in the dclii'ery of anesthesia, even in the clinical
scr[in5, resulting in approximately 30,000 patieats per ycar r,ainin,
consciousness during surgery, a circumstance which, due to the use of
pwralytic drugs, is not perceptibic ttntif the procedure is completcd

9 '[he couri Ends further that the occurrence of the potential error, listcd in

ftnding no.. 6, supra, in either a clinicaf scning or during an execution, is
not quantif:able and, hence, is not prcdicablc.

10 Circumstintial evidence exists that some condcro-,tcd prisoners have
svffered a painful death, due to a flawed lcthal injection; houever, the
occurretice ofsufferin; eannol be 1cno"n, as post-execution debriefing of
the condenined pcrson is not possible

COQclUsions Of Fact

Pancuronium bromide prevents contortion or o otesque movcmcnt by the
condemncd person during the dclivcry ofthc potassium chloridc, wftic,h
also prcvents visual trauma to the cxccution witncsscs should thc level of
anesthcsia not be suflicient to mask thc.body's rcaction to pain.
Pancuror.ium is not necessary to cause death by lethal injcction.

2, Potassium chloridc hastens death by stopping the heart almost
immediately. Potassium cliloride is not necessary to cause death by lethal
injection.

3 The dosage of sodium thiopental used in Ohio execu:ions (2 granis) is
sufficient to cause death if properly administered, thou,h death would not
normally occur as quickly as when potassium chloride is used to stop the
heart.

If pancuronium bromide and pota_ssium chloride are eliminated from the
lethal injoetion protocol, a suflicient dosage ofsodium thiopental will
causc dcath rapidly and without rhe possibiliry causing pain to :hc
condcrnned.



A. E.xecutions have been conductcd where autopsy resutts sho,;^ed L`.at
cardiac a: rest ,:nd death havc occurred aftcr the administration of sodiu..rrt
thiopental, but before the deli. ery of panccronium hromide and potassium
chloride..

In Cahfornia, a massive duse (li,.e gams) ofsctdium thiopental arc uscd in
the lethal injcction protocol.

Conclusions of La v

Capital punishment is notper se cruel and unu.sual puni;hment, prohibitcd
by the E.ighth Ar.rendment to the United States Constitution and by
Section 1, Artic[c 9 of'the Ohio Constitution Greeu v. Georeia (t976),
423 U..S 153,187 (f'N5 ); State v. Jen_l•ins (1984), 15 Ohio St 3d 164,
167-169.

2. Capital punishmcnt administered by lethal injection is not set se cruel and
unusual punishment, orohibited by the F.ighth Amendment to the United
States C'onstifiion and by Section 1, Arlicle 9 of the Ohio Constit dion.

Baze v Recs (2003), 128 S. Ct 1520, 1537-•15 I3

3 The Ohio statute authorizing the administration of capital punishn:ent by
lethel'anjection, R C.2949..22, provides, in rclevantpatt, as folloas:

"(A) Except as providcd in division (C) of this scction, a dcath
scntence shal[ be cxccutcd by cajsing the application to thc pcrson,
upon whom the sentcnce was im,oosed, of a letltal injection
of a drug or combination ojdrugs of s uf'ficient dorage to
quickly and painlessly cause dearlr. The applieation of'tho
drug or combination of drugs shall be continued until the
person is dcxd...." (esnphasis supplied)

4 The purppse of division (A), supra, is to provide tho condcmncd
person with an cxccution which is "quick" and "pair-lcss;" and thc
legislature's use of the word, "shall;" whcn qualifying the
state's duty to providc a quick and painlcss dca[h signifies that
the duly is mandatory.

When the duty of the state to the individual is mandatory, a propcrty
interest is created in the benef t conferred upon the individual, i.c.
"Property interests.....are created and their dimensions are defined by
existing rules or understandings that stenr from an independent s'ource
sudt as.s•tale Inw rules....-that sccuro certain benefits and that support
claims otentitlemcnt to thosc bcncfrs " Board of Re¢ents of State
Ccilleees v. Roth (1972), 403 U-S. 564, 577 (emphasis supplied).



6. !f a duty (;om t're stnte to a person is Tu.nd_tcd by statutc, t_hen

the p-^rson to «I:om the duly i; o«cd has a substartNc, oropcry right to
the perlnrr;a.r:ce o,C that du(y by tac s:atc, ^ahich may not be `r;rbitarily
abrog=_ied." Wolfv McDonnell (1974), 418 ll S_ 539, 557

7.. Tha court holds that the use of two drugs in the lethal injection protocol

(p=curonium bromide a.7d potassium chloride) creates an unneccssa.ry

and arbitrary risk that the condt-mned kvill experience an agoni ing and
eai.n.ful death. Thus, the right oc: t;ie accused to the expectation and
sufTering o* a painless death, as mandi^ted by R.C.2949 22(A), is
"arbitrarily abrosated."

8. The cour( holds funber ihat the words, "quickly and painlessly," niu.et
be defined according to t}•,e rules of'gr.rnmar and common usase, and
t.hat tftese ^^ords must be read together, in order to accomplish t.he
purpose of the Gencral .:kssembly in enacting the statute, i e. to enact
a death penalty statutc which provides for an cxccution which is
painless to die condemncd.: R.C I 42, 1 47..

t.. I he panics ha^e agrccd and the court holds that the word, "painless,"
is a superlative which cannot be qualified and which means
".rithout pain. "

10.. The wurd, "quickly," is an adverb that nlways modifes a verb, in this
case, the infinitivc form of the verb, "to be " lt dcscribcs thc rate at which
an action is done.. Thus, the meaning of'thc word, "quickly," is relativc
to the activity described: to pay a bill "quickly" could rnean, "by rcturn
mail;" to respond ln an emergency "quickly," could mean, "immediatcly.."
Hcnce, the word "quickly" in common parlanco means, "rapidly cr.ough to
complete au act, and no longcr."

11. 'fherefore, the court holds that ttihen the Gcncral Assembly, chose t.he
word, "quickly," togcthcr with the word, "painlessly," in dirccting
that death by lethal injection be carried out "quickly and painlessly,"
the legislative in(ent was that the word, "quickly," mcan, "rapidly
enough to complete a painless execution, bttt no longer."

12. 1 his holding, s.unra, is co=uistcnt vith the lcgislature intent that the
death penalty in Ohio be imposed without pain to the condemncd, the
person Jitr whose bcnefit the statute was cnactcd, but that the proccdurc
not bc prolonged, a circumstance that has been associated with protracted
sufierin;

13. Furtber, because statutcs defining pcnaltics mu.it be conscued stric!ly
against the statc and libcrally in favor of the accated (condemned), the
court holds that any intcrest the state may have, if'it has such an interest,



in conducti^g an exccudon "quickly," i cwit4 a se;tsc ofinnmcdizcy,
is outweighcd by thc substantive, prepcrty interest of the condemned
person in suflering a painless death R.C 2901.04(A).

14 Thus, because the Ohio lethal injection protocol includes tn-o drugs
(pancurortium bromide and potassium chloride) which are ::ot
necessary to cau,e death and which create an unnecessary risk of causing
an agonizing. or an excruciatingly painful death, the inclusion of these
drugs in t:nc le;hal injcction protocol is inconsistent with tl:e intent of the
General Assembly in enzcting R.C..2949.22, and violatcs the duty of the
llepartr.cnt of Re7abilitation and Correction, mandatcd by R..C.2949 22,
to ensurc :.he statutory right of the condernned person to an execution
without pain, and to an expeetancy tGat Gu execution will be pninlecs.

15 As distinguishcd from this case, the Kentucky lethal injection statute
has no tnandatc that an execution be painless, Ky Rev Stzt. Am.
§43 f 220(! )(a). Thus, the analysis of that statute, having bccn conducted
under the Ei;hth Amendment "crucl and unusual" stutdard, is not
applicable here becattse "....the ([I..S.J Constitution does not demand the
avoid^nce o f al l risk of pain in carrying out cxccutions." Ba7e, sunra. 128
S Ct. at 1529 In contrast, the cotut holds that R..C.2949 22 demands the
avoidance of any unnecessary ris}c ot pain, and, as we11, anv unnecessary
cxpertation by the condemned pcrson that his execution may be
agonizing, or excruciatingly painful.

16. 1'he purpose of R C 2949.22 is to insttrc that the condemned person suffcr
only the loss of his life, and no morc.,

17.. 'fhe mandatory duty to insure a painless execution is not satisfied by the
use ofa lethal injccdon protocol which is painless, assuming no human or
mechanical failures in conducting the exeeution,.

18. The use of pancuronium bromide and potassium chloride is ostcnsibly
perrnittcd because R. C.2949.22 pctmits "a lethal injcction of a drug or
combination of'drugs:"

19.. Howevcr, as set forth sup-u, thc facts cstablished by the c"idcncc, to;ether
with the opinions expressed by the cxperts called to testify by each party,
compel the conclusion ot'ract that a single massive dose of sodittm
thiopcntal or another barbiturate or narcotic drug will causc certain death,
rcasonably quickly, and with no risk of abrogating the substantive right of'
t_he condemncd pcrson to expect and be afforded the painlcss death,
mandatcd by R..C 2949.22,.



An s tcsis

T'he court begins its znalysis of R.C.2949 22 wit-4 the oresumption
of its compliance with t4e tinited States and Ohio Constitu;ions, and that
the entire statute is intended to be effective.. R..C.1.47(A),(B). However,
the coure holds that the phrase,'bt combination of drugs," ostensibly
pe:mits L;e uce of substances which, de Jacto, create an ur-necess•^^ry risk
of causing an agonizing or att excruciatingly painful death

This lan;uage offcnds 1te purpose of the legislature in enacting
R.C 4929.22, and thus, deprives the condemned person of'the suhstan6ve
right to expect and to suffer a- execution without the risk of su°Fering an
agonizing orexcruciatingly painful death..

3 Thc court holds, thereforc, that the lcgislaturc's usc of the phrasc, "or
combin.^tion ofdrugs," has proxi^natcly resulted in the arbitrary
abrogation of a statutory and sub<_tsntivc right of thc condcmncd pcrson,
in a violation ofthc Fihhand IourtecntkAmcndmcnts to the Unitcd
Constitution and Soction 16, Aricle 1 ofthc Ohio Constitution (duc
process claute)

Remedy

R.C.L.50, however, allows the court to sever front a statute that lan;uage.
which the court finds lo be constin:tionally oLTensive, if the statute can be
given cffect without the offending language. Gei ger v. GeiM (i 927), 117
Ohio St.. 451, 466.

2. The court finds that R.C 2949.22 can be given effect withoul the
constitutiona<ly otlense languagc, and further; that severance is
appropriate. State v. Fostcr. (206), 109 Ohio St.. 3d.. 1, 37-4 i.

Thus, the court holds that the words, "or a combination oL' drugs,"
may be severed fiom R.C 2949 22; t'nat lhe severance will result in a one-
drug lethal injection protocol under R.C..2949.22; that a one-dtug lethal
injection protocol will require the ase of an anesthetic drug, only; and, that
tl>,c use of a one-drug protocol will cause death to the condenmed person
"rapidly," i e. in an amount of timc sufficient to cause death, without the
ennecessary risk of causing an agonizing orexcruciatingly painful death,
or of causing the condcmned person the anxiety of anticipa!ing a painful
death.



Holdina

Itcrefore, the holds that severance of the vvords, "or combir+.ation of
drugs," from R.C 2949.22 is neccssary to ca:ry out t_he intect of t;te
lcgistature and thus, to cure the constitutional in5rmity.

ORDER

Accordingly, it is ordered tkst the words, 'or combination af druos," bo scvered

from R C 2949.22; that the Ohio Departmcnt of Rchabilitation and Correction eliminate

the use of'pancurotuum bromide and potassium chloride from the lethal injection

protocol; and, il'dcfendants herein are convicted and sentenced to death by lethal

injection, that the protocol employ the use of a leths injection of a single, anesthctic

dru;

Ilis so ordered..

b

i
norahlc Judge Jarnes Nl Burge-:

G,,
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IN THE COURT OF APPEALS
\IN'TH JUDICTAL DISI'RICI'

L ORAIN C0 Uiv`T Y, OIiIO

ST.^TE OF OHIO

Appellant,

V.

RUBE1 R.Ib'ERA

Appellee.

CASE NO oSCA009 }26

ON APPEAL FROM LORAIN
COUNITY COURT OF COMTiOv
PLEAS CASE NUNIBE-R
04CR0659410

APPELLANT'S 1•IOTIO\' TO
ES:PEDITE APPE.kL.

,l•'ow conles Appellant, the state of Oliio, by and through the Lorain County Prosecutor's

Off ce, d:e Oltio A.ttorne,y General's Ofilce, and the Ohio Department of'Rehabilitation and

Corrections, n,;d f;crzby mo% e Ltiis Honorab!e Coc:: to expedite the abo% e ::atter fb: purnos_s of

appellate litigation, forth^ reasons which are set forth in the Memorandum in Support w<hich is

i

attached;Rreto,Vid incarRorated herein.
[- .. [u , 1

._,

n= ^:

i:1

Respectfully submitted,

NANCY H. ROGERS, 0002375
Attomey General of'Ohio

V,'ILLIAM P. MARSHALL, ^0038077
Solicitor General

i^2^'^c.^ ^• ^^^^
MATTHEW A. KANAI, ^0072768
AssistantAttomey General
30 East Broad Street, 17th Floot•
Cohzmbus, OH 43215
614-466-8980

1



61 11-466-5087 fax

Counsel fbr Joined Appellants

Oltio Attorney General

Ohio Department of Reliabilitation and
Corrections

i+1EIMORANDUNI IN` SUPPORI'

The Supreme Court of Ohio has set execution dates for Richard Cooey (October 14, 2008),

Dclano Hale, (Vovember 6, 2008), and Gregory Bryant-Bey (November 19, 2008). Stcte v Cooey,

2009-Ohio-3467 (Case Announcements); State v_ Hale, 2008-01uo-75I4 (Case ?.rutouncements);

State v Bryaru-Qey, 2008-Ohio-3584 (Case Announcements) In each case, the Cour, ordered "that

appellant's sentence be carried into execution by the Warden of the Southem Ohio Correctional

Facil'rty ., in accordance rtiith the statutes so pro^ided " One those statutes is RC § 2919.22(A)

Ho^ce%er, the lower court in tfus case held that a portion of'RC § 2949.22(A) vas unconstitutional.

The State of Ohio respectfully asks this Honorable Courtto expedite these appeals in order to ensure

^. _.the uniform application of RC § 294922(A) cn d5-,l! compll?-;cc lnth u^= Su^•=.̂..e Coert's order

The vagueness of the lower court's original order makes it impossible to detetmine the

purported scope of the order The lower court 1) found the "or combination ofdrugs" portion of RC

§ 2949 22(A) unconstitutional and ordered it severed; 2) ordered DRC to remove pancurbnium

brornide and potassium chloride from the drug protocol; and 3) ordered that DRC is to use a single

anesthetic protocol if Defendants are sentenced to death. ? Rer the State frled its Notice of' Appeal,

the trial court amended its order to indicate that the order «'ould not go into effect uriless Defendants

ivere sentenced to death. F'ollowing that, the Supreme Court of'Ohio set an October 14, 2008

execution date for inmate Richard Cooey, and required the execution to be accordance cNith starute.

Because RC y?949 22(A) is one of the st.atutes that regulates the execution procedure, and because

2



the lo«er cour, s order qucstions the validity of'RC § 2949.22(A), the State of Ohio respect5,r!ly asks

this 1-fonorable Court to expedite resolution of'the pending appeal-

The Slate of'Ohio has been put into a tenuous position of being unable to determine %^hetlter

proceeding rrith the October 14, 2008 execution of Richard Cooey tvould violate ajudicial order

from the Lorain County Common Pleas Court The lower court order alloiNs for no distinction

between indi% iduals, as it stands for the proposition that "The mandatory duty to insure a painless

execuuon is rot satisfi ed bv the use of a lethal injection protocol which is painless, assuming no

human or mechanical failures in conducting the execution.." Order, p.. 7, 117. The lower court's

original order plainly states that RC § 2949.22(A) is unconstitutionai because of the three dru,

protocol implemented by DRC Order, p.. 8, Anal} sis, d"1-3 The same three drug protocol ill be

used in the esecution scheduled for October 14,2008. It would appear that the loa.er coun's tuling

that RC § 2949 22(A) is unconstitutional t+ocld rherefore apply to the execu:i s of Cooey, Haie,

and Bryant-Bey.

The lowercourt's July 8 jomnal entry further confuses the issue. The lower court detennined

that the protocol adopted by DRC violated and niade unconstitutional RC § 2949.22(A). Afier the

State appealed, the court then indicated that its order would oaly become "effective" if a sentence of

death is imposed on Defendants. However, the lower court declared a portion of Ohio's statutory

scheme unconstitutional and struck language from the statute. It is unclear how that could only

become "effective" at a later date. There is no evidence in the record or in the lower court's opinion

that the three drug protocol is only unconstitutional as applied to Defendants, aad thus the lower

court eppears to have made the declaration of'facial unconstitutionality contingent upon conviction

of a particular defendant. [f; as the lower court asserted, the protocol itself creates Ihe constitutional

3



%iolation then the court camtot merely ignore the alleged unconstitutionality b} predicating the

court's finding on becoming"effectl^e° at some later date.

Thus, the State of Ohio has been put in a poshion tchere it has been required to execute

Richard Cooey in accordance with a statute that a trial court has found a stap.rte to be facially

unconstitutional However, the trial court has then deented that although the statute is

unconstitutional and severed, that the court's order is not "effective" until some future event that may

not crlrne to pass.. W}ule the State recognizes that expediting this appeal wilt be burdensome, the

issues invol-,ed are of sigru6cant state-wide interest and are necessary to the proper implementation

of the Supreme Court's order. For these reasons, the State respectfully requests that the merits

resoh -ion of this appeal be ezpedited

CONCLUSION

For tae foregoing reasons, tltis Honorable Court should pennit the above matter; to be

exnedited for purposes of appellate litigation.

Respectfully Submitted,

NANCY H. ROGERS, n0002375
Attorney General of'Ohio

WILLIAM P.. MARSHALL, 003 8077
Solicitor• General

MATTHEW A. KANAI, ^0072'768
Assistant Attomey General
30 East Broad Street, 17th F7oor
Columbus, OH 43215
614-466-8980
614-466-5087 fax
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Counsel for Joined Appellants
Ohio Attorney General
Ohio Departtnent of'Rehabilitation and
Corrections

PROOF OF SF.RVECE

A copy of'the fore;oing Motion was served upon Appellee by sen ing a copy upon Krieg

J. Brusnahan, Esq., Counse! fbr Appellee, 158-A Lear Road, A% on Lake, Ohio 44012 and Jeffiey

Ganlso, E.sq, 4506 CheAvenue, Cleveland, Ohio 44103, Counsel for Appellee, by regular^

MATTHEW A. KAJNIAI
Assistvit Attorney General
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EXHIBIT D



DECLARATION OF N 1-tRhJS-!IL.Cf'll, iNI.D.

th: fo!lolvinz

Thc undersigncd, idar's. J S. Heatit iM D being of lamhtl = statcs

1, lnh-nductinn and Qualificatinns

1. I am an ?.ssistant Profcssor of' C'linical Ancsthcsialo;y at Columbia Univcrsity in Nr.v
York Cit,v, I received my Mcdical Doc:ortc dcgrcc from tic Uni,,crsty orNonh C'arolina at
Chapel Hill in 1956 and comp!eted residency and fellowship training in .4ncsthcsiology in 1992
at Columbia University ivledical C'entcr. I ant Board Cer,incd in a.nesihc5iolo^_y, and am
licensed to practice mcdicinc in IVew York State. %c•ly «nrC consists ofapproximately cqual parts
of pcrforming clinical ar.:sthesiology (specializing in czrdiothoracic anesthesiolog}) teaching
residents, lellows, and medical stadents, and managing a neurosciencc laboratory. As a result of

my training and research I am familiar %cith and oroficier.t in the use and pharmacofogy of the
chenicals-used-to-perfor.n--icthal-injeet-ion-1-am-qua!iEed-t-3-do-aaimaf-rossareh-a-Ce'ambia
Up.isersity and am familiar with thc Amcrican Vecerinar;, ivlcdical 4ssociation s guidelin-s for

aninal rcscarch and animal euthanasia.

?. Over the past ;everal )ears as a resu!t of ceneerns about tlte mcchanics of !cthal injection
as practiced in thc United States, I have performed many her.dreds of hours of research into the
techniques that arc t:scd during this procedure I have testilied as an expert medical «itncss
reLard:ng lethal injection in courts in Califorr+.ia, Missouri, Maryland, Tennessee, Georgia,
Kentucky, Virginia, Oklahoma, Florida, and lndiana in thc follov,ing cascs: :bforr,les v 7111ron,

\o; 06-219-JF•RS, C-06-926-JE'-RS (`1 D. Cal-); Taylor v. Cra+vfotd, No- 05-4173-CV•C-FJG

(4V.D. Nlo ); Patton v- Jones, No- 06-CV-00591-F (W.D Okla ); Evans v. Saar, 06-CV-001:19-

DEL. (D. lv4d ); Baker v Sacr, No. WDQ-05-3Z07 (D. \7d ); Reid v IoLnson, No. 3:03CVI039

(E D. Va.); Abdur Rahnran v Bredestlen, No.. 02-1_336-I1l (Davidson County Cltancery Ct-, Ky.);

Corn.Tom:eehh e. Iantb, CR05032887-00 (Rockingham County Cir. Ct , Ky), Store v. tVarJ:antaf

Code, No. 138860 (1" lttdicialDistrict Coua of la- for Caddo Parish); and Timbe.lcke

(Intenenor fYoods) v. Donalrue, No. 06-cv01359-KLY-\VTL (S.D. Ind) I have also filLd

affidavits or declarations that ha%'c bccn rcvic«ed by courts in the abave states and also in
Pennsylvania, New York, Alabama, North Carolina, South Carolina, Ohio, T'esas, :fissouri,
Connecticut, Arkansas, Delaware, Nevada, viississippi, and Montana, and by the United Stat.s

Supreme Court.

3. I havc reviewed the execution protocols and autopsy data ( chen a%ailable) from eadt oC
the above referenced stalcs and the f deral government. Additionally, I have revievsed execution
protocols andJor autopsy data BomConnecticut, Idaho, O;egon, and Ariiona.

4. As a result of the disco cry proccss in other Iitigation- I havc participated in inspections
of the esecutinn facilities in \{aryland, Missouri. Califurnia, Delaware, Nonh Carulina. Texas.
klabama, Connecticut, and the Federal Esecution Faci!ity in T:rre Hautc, Indiana Durin_ cu2rt



proccrdines I havc hcard testimony Bom prisen uvdens ^••ho arc responsiblc for co.^.d'uctina
esecutioas b} lethal injcciion

>. I fta,e tcstificd bctore the Nebraska Senate judiciarJ C'ommittc: recarding p,•ope:cd

Icgislation to adopt Icthal injcction_ I havc testiG;d before ti:c PcnnsOvani2 Scnatc Judiciarv
Committee regarding proposcd le isfation to prohibit thc use of pancuronium bromidc or other
neuromuscular blockers in Pcnnsylvania s lethal injection protocol, and have tcstified bcforc the
Maryland tfousc and Scnatc Judiciary Committccs rcgarding legislation on the administrative
procedures that oovcrn the creation oflethal injcction protocols. I haNc also testiFed'ocfore thc
South Dakota House Committee on State Affairs regarding proposcd Ic3i5lation to amend thc
lethal injection statutc.. hlost recently, I testified bcfore the Florida Go^crnor's Conimission on
Administration of'Lethal Injection as part ofthe Commission s revic•^: ofth: method in k%hich
lc'thal injcction protocols arc administcrcd'oy the Florida Dcpartntcnt uf Corr<<tions

6 Mv research rc.,arding lethal injcction has invoked exzcnsive conversaticns with
r.̂cognized experts in the fields of anesthcsiologv, toxicolo-} asd '^rcns:: pa!hology, acd
correspondence vith Drs Jay Chapman and Stanlcy Dcuuch, !ae phcsicians responsible for
introducing lethal injection as a method ofesccution in Oklahoma.

7. \ly qutitications arc further detailed in mycurricuiuin - i-ue, u rop of'.vhich is attached
hcre!o as E.chibit I and incorporatad hcrcin.

S ( hold all opinions ezpresscd in this dcclar_ron to a rcasonable deLrce cf inediczl
ccr:ainty unfess othtn%isc speci ically noted

9 In preparing this declaration, I have rrtcrcd to at:d relicd on:

a \fy training and cxpe:ieccc as a practici^: phpsician and enesthesiologist;

b. My rescarch into lethal injccti,:n, includi na media and ts itness accounts or
executions, media accounts of legislative and governmental actkities related to
lethat injection, matcrials revicwed in litigation, scholarly articles about lethal
injection, and the research and work that is inv-olced in serning as an expert
witness in the cases described above. -

C. Documentation provided to me by attomey Jeffrey Gamso regarding the
proccdures and practices used by the Ohio Department of Rchabilitation aad
Correction (ODRC) and the Southern Ohio Correctional Facility (SOCF) to
carry out cxecutions by lethal injection. The material includes a set of documents
bearing Bates stamps 0001 through 0632, a dncument that is contains "Surev
Responses", and photographs and schematic diagrams of the execution facility
These documents contain many succcssive iterations of the lethal injection
procedures and policies.

d. The American Veterinary Mkdical Association A^'^IA
Guidclincs on Luthanasia' of June 7007; in particular its discussic9 of thc



precautions that apply ti^h.n using pollssium a; an irtrnenous euthaa:sia aecr.t
in animals also, I Insc rclicd upon n} o•`n res_arch of Ohio s rc!_ulatious
rceardinz t`.!e I:sc ILthal injextion i;t %cicrin.n ecthanasia. including Oi;io R=viscd
Code =729i32..

11. intrnductoncomntents on Ohio's letltal iniection nrotocnl and its deficiencies

10. It is useful to thin.k of the procedure of lethal injection as comprising the follo%^in; four
stagcs: (I) The first stage is achicvin; intravenous access (2) The sccond staec is the
adntinistration of gcncral anesthesia (sodium tltiopental). (3) Tite third stase is the
adtninistration of a neuro nicscular blocking agent that has a paralyzing effect to ensure the
ezecution appears serene and peaceful (pancuronium bromide).. (1) The fourth staee is the
asecution through the administration of potassiurn chloride, shich kills the prisoncr by stoppina
his hear-,. The application of this forr.talism to the proeess of Iethal injection is discussed in a
commcntar} in the 4la}ro Clinic Proceedings entitled "Reeisitinit Phyoician imolv-mcnt in
Capital Punishment: Medical and Nonmedical aspects of Lcthat Injection" (attachcd)

11. Furdler, it is uscful to highlight the two principal problems that can result in an inhumane
executionr A) the obtainin, of 1V acccss, uhich whcn done improperly has resulted in painfcl
mutilation in pre%ious esecutiuns, and nhich requires demonstrated pro5ciency and skill, and B)
failure to produce and maintain adequata genenl anesthesia so that the aconiving etTects of
pancuronium and potassium are not esperienced bp tt:c nrisoner. It is important to recogn¢e that
the discretionary use by the ODRC of pancuronium and potassium ma.t•cs the ane;thctic
component of'the procedurc a matter ofe; trenie importance

12 T'he current ODRC protocol contains unacceptable deficia:ncies in both of these areas
The problematic features of ch= Ohio lethal injection protocol render it dcficient .% ith respect to
minimum standards of safe care, deficient with respect co acceptable standards of % etcrinary care
deficient with respect to acceptable standards of'nredical care, and de6cient v'ith respect to the
lethal injecrion praetices cf Jt6e.' statLs, as rc'co7.^.I' j k r^t 5, COm .::°.te:s, a.^.'t D:':S^ e1C5

of Corrections

13.. It is important to understand that lethal injection is performed on animal such as dogs and
cats wittt great ffequency, with rcliability, and in ways that are humane Thus, the problem «ith
Oltio's lethal injection protocol is not that lethal injection is in itself necessarity inhumane, but
rather that the manner in which Ohio currently plans to undertake lethal injection is gratuitously
fiaught reith unnecessary and a^nidable risk, principally because it deviates from acceptable and
legal standards of veterinary euthanasia..

l l. as in other statcs, Ohio's method of'execution by letltal injeclion involves the sequential
administration of three separate dru.-s The ODRC protocol specifies the drugs used for
execution by lethal injection to be the follou•ing:

a. The intend:d dosc of sodium thiopental is 2.0 grams, admin:itered in
a concentration of 25 millicrams (mg) pcr milliliter (ml)



b T h^ in; cndcd dosc of pancuronium is 100 niil!igrams (m;)

c The intended dose ofpotassium chloride 100 milliequi-:alents (mFq)

d Inh:sions ofsaline are also part ofthc prcccss.

c. The dnt;s, and intcrvcning infusions ofsafine solution, arc intended
to be ddivercd scrially, one after another

f of noic, there is no description of the actual mechanics of' thc
adntinistration of the druos, includin_ the rate at which they should be
injected. T'his is a departure from the written protocols of many other states,
x% hich describe in detail the intended mechanical stcps to be taCen dsring the
sequence of injections.. It is not clear to me vhcther the protocol that was
pro^ ided to me is an incomplete vcrion ofthe actual protocol or a complete
<crsion ofa protocol that fails to dcscribe this critical pan ofthe wcrall

nrocess

15. There is no plan articulated for the contingency in which the IV team is unabie to achie%e
IV zccess in the veins of rhe arms or other peripheral sites This is a problern that has beda-.iled
exccutiohs in many statcs, including Ohio, and has tequired prisons to perfomt incasivc
procedcres such as cut-dor%ns and central line placen:ent No information is provided aboe: %vho
«ould pcrform such a procedure were it to be necessary

Ib.. The ODRC does not monitor the condcmned inmate to ensure that he or she has bccn
adcquatcly anesthetized for the administration of potassium chloride, an excrueiatinely pain4rl
ecent. The observational roles provided by the personnel who are at the bedside are entirely
inadequate to meaningfully and reasonably ensure that a surgical plane of anesthesia, rchich is
required for the administration of'potassium (see below), is established and.maintained...

17. Based upon my revicw of the foregoing material and my knowledge of'and experience in
the field ofanesthesiology, I have formed several conclusions with respect ODRC's protocol for
carrying out lethal injectiens. T'hcsc conclusions arise both from the details disclosed in the
materials I haoe revier%-d and available at this time and from niedically rclc^ant, logical
infcrences drat n from the details in those materials Nily principal conclusions are as folloas:

a The ODRC's failure to ha v e appropriately quali6ed and trained personnel monitor
the candemned inmate aper thc administration of thiopental to ensure ihat there
has been no IV access issuc and to assurc that the inn ate has rezclhcd an



I

appropriate plane of ancsthcsia prior to thc administration of druos %rhich vwuld
cause suff_'ring is contrary to all standards of practicc for the adminiscration of
anesthetic drugs and creates a se^crc and unneccssary risi; that th:: coademned
will not be adequateh anesthctized beforc expericncing asphysiation andlor the
pain of potassium cllloride injcction This failurc rcprescnts a critical and
unacceorable depar[urc front the standards of inedical care and ^eterianry care,
and falls below the lethal injection protocols of other states.

b. Pancuronium bromide (or any oth=r similar neuromusctdar bloclcin, aeen ) scncs
no legitim=te medical purpose during exxution, and it tsill, with cenaiaq•, cause
grcat suf:ering if administered to an inadcquately anesthctiZed person The
inclusion of such an agent adds a severc and unneccssary risk of masking body
molem:nts that could signalconderr,n_d inmate distress during csecution.

c Potassium is not statutorily required as part ofa Ohio Icthal injection, it sencs no
legitimate rr:edica( purpose durino. esecution, and it will, with certainty, cause
creat sL'f 'rin^ tfadminGtered to an inadauatel^/ anesilleti2ed person.

iIL Staaes of Ohio's Lethal Tniection Protocol

1S As described above, it useful to di%ide thc procedure oClctilal inj:ction into faur sn2cs_
i he first stage is achieving ir.tracenous access. The second stagc is the administration of Qencral
anesthesia The third sta;e is the admutistration of neuromuscular blocking a;ent that has a
paral}zing euxt to ensure the execution appears screne and peaceful The fourth stage is the
exeeution tE rouch the admL-tis;ratian of potassium chloride, which.lills the prisoner b; icopping
his heart. For purposes ofthis discussion about the ris:;s of the ccccution process, it is help6ol to
cons aer the ex:cutian pre., ss ia reverse ordcr.

A Potassium Chloride Causes Extrentc Pain

19. 1 ha^e rc icwed e.xecution logs and electrocardiogram ("EKG') strips from exccutions
around the country. These data show clcarly that in the ereat majority o f wses the administration
of potassium chloride disrupts the electrical signals in the hcar;, paralyzes the cardiac muscle,
and causes death by cardiac arrest. In other words, condentned inmates are alit•e until killed by
the administration ofpotassium chloride.

20. There is no medical dispute that intra^enous injection of'concentrated potassium chloride
solution, such as that administered by the ODRC, catises excruciating pain The vessel «nlis of
Nci;ts are richly supplied with sensory nerve fibers that are highly scnsiti%e to potassium ions..
There exist other chemicats which can be usad to stop the heatt and which do not cause pain
upon administration.

21. The ODRC has elected potassium chloride to cause cardiac arrest Thus, the ODRC has
esercised its discretion and chosen a means of causing death that causes extreme pain upon
administration, instead of selecting available, equally effectivc vct esscntially painless
mcdications, for stopping the hcart.. In so doin_, thc ODRC has assumed the responsibility of
easuring , through all reasonable and feasible steps, tlut the prisoner is sufGcicntl}' an.sthctized
and cannot experiencc the pain of potassiunt chloride injection.



21 ; liino person tvho is to be intentionally subjected to tht excruciaeing pain otootassium
injection ntust be provided seitlt adcquatc ancsthcsia This imperative is o('thc same order as ihe
impcmtive to procide adequate anesthcsia for any pcrson or anti prisoncr undcrgoing painful
surc!ery Gi^en that the injaction of potassium is a scheduled and premrditated e.,-r.: that is
kno ^n %sithout any doubt to bc cxtraordinarity painful, it vcoulct be unconseionablc and barbaric
for porssium injection to take ptace without the provision of'sufficient general anesthesia to
ensure that the prisoncr is rendered and maintained unconscious ihroughout the procedure, and it
would be unconscionable ro allow personnel ssho arc not properly trained in the ficld of
anesthesiology to attempt to provide or supenise this anesthctic care.

23.. Indeed, the nced for proper medical anesthetic care before death by potassium chloride is
so wcll understood that standards for animal euthanasia require that euthanasia bv potassium
chloride bc performed onlv by one qualifed to assess anesthedc depth:

It is of utmost importance that personnel performing this techniquc
(euthanasia b) potassium chloride injection) are trained and
knowledgeable in anesthctie tech_niques, and are cunrpe!ent i:: assessing

anestlretic dcptlr appropriatc for administration of potassium chloride

intravenously. Adnrinistration of parassErum clrforide fntruee+wrufv
requires aninrals to be in a saro ica! plane uf arresdresia c/r«racteri--ed b,r

loss of conseionsrress, loss of r.flex errrncle rcaponse, arrd loss uf

respoarse to no..rinres srirnrdi.

?007 .= "a 1I Guidelines on Earthanasia, pa;c 1'(e^tphasis added)(sce attached). As re,uit of the

ODRC s failure to assess aaesthetic dcpth and its fiib.r.e to provide pcrsonncl %^:ho ax ca,^,._etent
in assessing anesthetic depth, the ODRC protocol for executi.n.g humans is unacceptable for tlrc

euthanasia ofanimals.

B.. Administration of LN'euromuscular Blockina Agents Is D(edically Unnecessary
and Causes an Exrre:ne Risk of Suffering

24.. The ODRC hopes to administcr 100 milligrams of pancuroniunt bromidc. Pancuronium
bromide is one of a class of drugs callcd neuromuscular blocking a;ents. Such a2ents para{yze
all voluntary muscles, but do not affect sensation, consciousness, co;nition, or the ability to feet
pain and suffocation. The ef'fect of the pancuronium bromide is to render the muscles (includin.g
the diaphragm which moves to permit respiration) unable to contract. It docs not affect the brain
or scnsory ncrves.

25 Clinically, the drug is used to ensure a patient is securelv paralyzed so that surgical
procedures can be performed without muscle contraction.. Anesthetic drugs are administered
before neuromuscular blocking agents so that the patient does not consciously experience the
process of becoming paralyzed and losing the ability to breathe. Thus, in any clinical setting
wherc a neuromuscular blocker is to be used, a patient is anesthetized and monitored to ensure
ancsthetic dcpth throughout the duration of ncuromuscular blocker use.. To assess ar.esthesia, a
trained medical professional, either a physician anesthesiologist or a nursc anesthetist prosides
close and ^i,,ilant monitoring of the patient, their Nital si;ns, using various diagnostic imaicator,
ofanesth_tic depth. T'he apprcpriatc procedures for monEtoring a paticnt u,^,dergein, anesehesia



and .ho is about to bc administcrcd a drua «hich masks the ability to con c;. distr:ss arc

detailcd in thc Anterican Soci•ctv of Anesthcsioloey's reecntly pubGshcd Prn.rrce .0 r3o17 f'a,-

hur-cepe+'alhC drraretress arrd Brain Functiorr alonirarino, 104 AnesthesioloT; 3-117, 350•51
(:1pr 1006) (describing preoperatke and intraoperative measures for ^_au;inz ancsthetic deptlt,

including close monitoring of sites of IV access) See also ASA Srandarzls J'ar 8asic .anestlretic

rllonilorrng (Oct. 25, 2005). ODRC's procedure, to tlte extent disclosed, indicatcs that, contrary
to all medical practice, no one, let alone a properly trained individual, assesses anesthesia prior to

the administration ofpancuronium bromide

26.. It is importqnt to understand that pancuroniunt bromide docs not cause un:onsciousness
in the sray that an anesthetic druc, does; rather, if administered alone, a!cthal dose of
o3ncuronium bromide would cause a condemned inmate to lose consciousness only aRer he or
she had er.dured the excruciating experience of suf;ocation.. It notrld totallv immobilize thc
inmax by paralyzing all voluntary muscles end the diaphragm, causing the inma:e to suffocate to
death while experiencing an intense, conscious desire to inhale Ultimately, consciousness would
be lost, but it would not be lost as an immediate and direct result of the pancuroeiam bromide.
Rather, the loss of consciousness would be due to suffocation, which would be prcceded by the
tormcnt and a;ony causcd by suffocation.. This period of'terturous suffocation %%ould be expectcd
to last at least several minutes and would only bc rclievcd by the onset of suf[oca::on-indeced
unconsciousness. The espericnce, in onset anG i:uration and character, t^ould be tery similar to
that of beiom suffocated b; haviug one-s nose and mouth blocked oFf. Nouever, therc -ou[d be
the edditional clement of beina unable to move or r^rithe or communicatc the agony.

27 Bascd on the informatian presently available, this typc of problem has occurred in other
s.ates But before commenting on specific executions, I think it is important to explain how
assessing the degrcc of consciousness that may have bccn felt in an execution differs from
assessing consciousness in a clinical context.. In the clinical context, anesthesioloeis•s closcly
monitor patients for signs of awareness, and conduct post-operative intecviews to assess to what
extent a patient may have consciously experienced any part of his or her surgical procedure. The
Ame:ican Society of Anesthesiologista has recently corr.mented that "[ilntraope:atke awareness
cannot be measured during the intraoperative phase of general anesthesia, because the recall
component of awareness can only be determined postoperatively by obtaG:ing information
directly Gom the patient." See Practice .:{dvi.soryJor barraoperatice ;{trarer•.ess ond Brain
F'ernctiar Monitoring, 104 Anesthesiology 847, 850 (Apr.. 2006)..

28.. Neither monitoring nor post-process intervicus take ptace with an ezccution; t^e can
therefore never know with absolute certainty the degrcc of consciousness felt in an execution
But, to the extent eve can know, after the fact, we look for sisns of intravcnous acccss problems.
physical reaction to the process, and postmortem blood concentrations o fanesthetic dru2s. Based
on the information presently available, this information sug.oests terrible problems havc occurred
during some executions. For examnle, in the State of Oklahoma's execution of Loyd LaF'ercrs
in 2001, witnesses obscrvcd an infiltrtion (a problem with intravenous acccss) in the
intravenous (fV) line delivering the anesthctic thiopental. This problem was confirmed by the
hledical Examiner's office notes attached to :`(r LaFevers's autopsy file_ «`itncsses to Mr.
LaFct'er; s execution obser%cd movements that theydcscribed as convulsions or scizt:res lastir.g
for mant minutes. A similar problem appears to havc occurrcd in the 2005 exca,ttion of Mr.



An;cl Diaz in Florida «hich lastcd 34 niinutcs. 4n autops; oI ,\ Ir Diaz shu, cd that the +eins in
each arm had tlrroueh and ihroueh punctures shov^'ing that the Ib' lines «ere impropcrl^ seated in
his wins and that he had chcmieal burns on both arms from kvhat +.as most likcly aa ir.5l1ra6on
of the drugs into his muscle tissuc. During execution, obstners report Mr Diaz r.to^cd and tricd
to mouth «'ords. Gi%cn the sequcncc o! drugs he nas administcred., the only drus that could
have eaused chcmical burns would be thiopental It is virtually cenain that therc v.as a decp
failure to achiece the 2oal ofa smooth execution, that somethin; at:n! disastrousl, «ro4^, %^'ith
the administration of the drugs, that the oxccutioners vvcre slow to conGont and address thc
probletns with the IV druq delivery and catheten, and that Mr. Diaz did not cxpericnce ihc sort
ofrapid humane death that is the intended result ofthe lethal injcction proccdure These kiads o('
inadequate anesthcsia exoeriences havc resulted from the compictcl,v avoidable problem of
poorl,v desisned protoco!s for the deliNcry of anesthetic drugs, and the gratuitous inclusian of
neuromuscular blocking a;ents like pancuronium bromide, Mhica I %ill discuss ie full below.

29. When thiopental is not properly administered in a dose sufficient to cause loss of
consciousncss for the duraiion ofthe cxecution procedurc, it is my opinion held to a reasocablc
dceree of mcdical certainty, that the use ofparalytic drugs such as pancuronium or pancuronium
bromide will causc conscious paralysis, suffocation, and the e.ecruciating pain of the intra^snous_.
iejection of' concentrated potassiunt chloride, such as \tr. LaF_%ers and Mr Diaz lilelv
c\ncricnced

30 There is no Icgitinatc reason for including paecuroaium bromide in thc :xcou:ioa
proc.^ss =d'usum[n^ the fore?oin? rls^= Pc'. "tse potassium chloride cnuscs death in eII^C11lOes

by' lethal injection, there is no rational place in the protocol for pancuronium bromide; the d,vg
simply' ser%'cs no function in the execution process Its inclusion, thcrefore only adds risk, wiih

no medical bcnctit.

3I. Because of'the conccros enumerated above, medicc; practitioners esciev. the u: ot
ncuromuscular blocking agents in circumstances similar to that of executions, end of life care:

IhiBAs (neuromuscular blocking agents] possess no sedatke or analgesic
actiyity and can provide no comfort to the patient when they are
administered at the time ofwithdraual ot'life support. Clinicians cannot
plausibly maintain that their intention in administering thesc a_^_ents in
these circumstanccs is to bene6t the patient. Indeed, un!css the patient is
also treated with adcquate sedation and analgesia, the NMBAs may nrask
tlic signs of acnte air hrrn;er associated %%ith ventilator withdrawal,
leaving the patierrt to endnre the agony ajstrJjocation in silence and
isolatlon. Althouch it is true that families may be distressed «hile
obscrving a dying family member, the best way to relieve their suffcrin,
is by reassuring them of the patient's comfort through the use of
adequate sedation and analgesia.

As a gencral rule, thcrefore. plrarntacoln;ic paralysfs slronld be a.nided
ar tlre end oJ' life.



Robcrt D. Tntoe et aL, Reconu+renJtrtiwcv /br enrf-uj=li/e Ccrre r+t rh? itnznsi:c core : orit. The
Etbicr C'oa+:+rri«ee oJtLe Soeren o/ Giticcrl Cm e;tLrticinc, 29( f 2) CCiT C' az- Nf[D 2333, 234?
( 2001) (: aiphasis added)..

32.. lndeed, even the crcator of the orieinal ' triple dn, lcthal injection protocol, Dc Jay
Chapman.. no•v questions kN hcthcr his initial contribution warrants rec:oasideration in ligat orthe
problems that have bccn broueht to light natiomvide In a CNN article placed online on April
30, 200+ Dr. Chapman is quotcd as saying "(t may be timc to chanee it," Chapman said in a

given ihe concerns people arerecent interview. "There are many problems that can arise .o
raising with the protocol it should be rc-csamincd.' Rcgardingg the pancuronium, t!:c articlc

asphyxiation dr.rg in his formula Chapman answered,states "Whzn asked why he included the
"It's a good question ICI were doino it now. I«ould probably eliminate it "
}^ t^t r•/ksns.cn n-comf2007/HF' aLT}IlOdr^,0:Icthal.in jcction/indes.html

33. Additionally, the ODRC lethal injection protocol provides no information about the
tiniinL oC the injections A probtcm encocntered in other states is that unless the timine is
carefully planned, movcments that might be caused by potassium will occur before par.curonium
has had time to cause paralysis Gi%en that the ODRC has r.ot takcn stcps co establish a regime
for properly timing the injections, the risks of'pancuronium are assun:ed v: ithout any elear reason
to bclie e it «ill achie%'c its stated purpose aCpreventing movctnent ( aF.ich.. as described above,

is not in thc !irst place a legitimate purpose)

C.. Problems itith the Lse and.administration of General,4ncsthesia..

1. The ODRC's Administration of General Anesthesia Fails to Adhere to a

)linimum Standard of Care

3d.. Because of the potential for a.. '_xcruciatiitg dcath created by t5c use of ;atassiu; t

chforide and the risk of conscious asphyxiation created by the use of'the pancuronium bromide, it
is necessary to induce and maintain a deep plane of anesthesia. The circumtacces and
cnvironmcnt under which anesthcsia is to be induced and maintained in an Ohio execution
crcate, needlessly, a significant risk that inmates will suffer It is my opinion, stated to a
reasonable degree of medical certainty, that the lethal injection procedures selected by the ODRC
subject condemned inmates to an incrcascd and unnecessary risk ofcxpei•iencing excn:ciating
pain in the course ofexecution.

35.. Presumably, because of the ODRC's awareness of the potential for escruciating pain
evoked by potassium, the protocol plans for the pro% ision of general anesthesia by the inclusion
of thiopental. When successfully delivered into the ecculation in sufficient quantities, thiopental
causes suf6cicnt depressior of the nervous system to permit excruciatingly painful procedures to
be performed without causing discomfort or distress_ Failure to stlccessfully deliver into the
circulation a sufficient dosc of thiopental ccould result in a failure to achicve adcqute a r•.esthctic
depth and thus failure to block the excruciating pain

36.. The ODRC's proccdures do not comply ttith the medical standa;d ofcarc t^r in,iucin;
and maintaining anesthesia prior to and during a painful procedure. Liketvise, the ODItCs



proeedurs arc not compliant with the ^uidcfines set fortli b> the American \'cicrir,er} Medical
Association t'or thc euthanasia of animals

Z.. The Daneers of Usino Thinoental as an Anesthetic

=. Thioptntal is an ultrashortacting barbiturate that is intended to be Cclkcrcd
intraw^ously to induce anesthesia In typical clinical doses, the druo has both a quick onsct and
short duntion, althouah its duration ofaction as an anesthetic is dose dependant..

'3. 16hen anesthesiologists use thiopental, we do so for the purposes of tc:rporarily
anesdret¢in- patients for sufficient tinte to intubate the trachea and institute mcchanical support
of ventiiation and respiration. Oncc this has been achieved, additional drugs are admi.^.istered to
maintain a"surgical depth' or "surgical plane" of anesthesia (i.c., a le^el of anesthesia deep
cnou;h to cnsurc that a suraical patient feels no pain and is unconscious). The medical uility of
thiopental derives from its ultrashon-acting properties: if' unanticipated obstacles hinder or
pre%cne successful intubation, patients will likelv quickl,v regain consciousness and resume
^entilation and respiration on thcir own..

39. Tlia bentits of thiopenral in the operatina room enger,dtr scrious risks in the execution
chamber The duration of up.consciousness provided by thiopental is dose-depend.nt If the
intended amount of thiopental fails to rcaches the condemned inmate's brain (as can occur as a
result of an infiltration, leakage, mixine error, or other causes), and the condemned inmate
rcceives a near surg ical dose of thiopental, the duration of'narcosis will be bricf and tha inmate
could reawaken du:ing the execution orocess. Then, a condemzed inmate in Ohio nos!d suff.r
the samc ivte tha: apparentl; hefell Mr. :\nocl Diaz in Florida 1xho was inteaded :a rsci.c a 5
gram dose oP thiopental, but uho did not, and then apparently experienced a consc:o^s or semi-

conscious responsc to the execution process..

40. Of note, the Ohio vcterinary re;nlztinns regarding euthanasia require the use of
pentobarbital. (Pentobarbital should not be confused with Pcntothallthiopent3l; they are
different drugs with different durations oCaction). This vastly reduces the risk ofthe anesthetic
wearin; off'prematurely.

41. Many foresceable situations exist in which human or technical errors could result in the
failure to successfully administer the intended dose. The ODRC's procedure both fosiers these
potential problems and fails to provide adequate mechanism for recognizin; these probtems, and
it does these things needlcssly and tvithout legitimate reason.

1 DruR Administratinn Problems

t2.. Psamples ofproblcros that could occur (and which ha%c occurred in executions) that
could prevent the proper administration of thiopental include, but are not limited to, the
fo llowin;:

a Errors in Drug Preparation. T'hiopental is deli%ered in po«dcred form and ntust
be mixed into an aqueous solution prior to administration. This preoeration
requires the correct application of pharmaceutical Fmowled:e atid familiarity %ith
tcrininoloo,v and abbreviations. Calculations are also required. particu'ari; if .h:



protocol requires the use ofa concentration ofdrug that difFecs front th3t %%hich is
normally used_ Recently drug preparation problcros v crc rc^ealed in the State of
,%fissouri, which %^as using a bo^rd-ccr.ified oh}sician to prepare drugs. See
Excerpts of Transcript of June 12. 2006 Bcnch Trial, at 30-39, Tnrlor v.
C1mijord, yo.0i--t173-C:V.C-FJG (1V.D. i`lo.).

b. Error in Labeline of S)rin;es_ It is of paramount importance that tltc dru;s in an
execution be eiven in the corrcct order. If'tha drugs are mislabe!ed, it ereatly
incrcascs the chanccs the drugs will not administercd ia the corrcct order. \

c Error in Selectine the Correct S}ringe.. As prescndy configured, tfte ODRC
protocol uses the seriat injection of fluid from 5 s}ringcs With that number of
syringes it would be easy to makc a mista:e in se!ecung thc correct s•r,ingc..
-Mcdication errors are widespread k%ithin the clinical arena, and it is recogr,ized by
all health care professionals that the mbst in:portant step in prcvcnting medication
cnors is the acceptance of'the fact that they can aid do occur. In the context of
lethal injcction it is equally irtportant to recog.^.iz° the possibility of inedica:ion
errors, particululy given the gratuitous use oCpar,curonium and potassium The
proposed ODRC procedures do not recognize the possibility of error The proper
way to detcct error during the induction of ger.:ral anesthcsia is to assess
anesthetic dcp,h and theizby ensur: that the drugs ha:e exetted their isitended and

predicted ctF cts

d. Error in Correcth Injecting thc Drug into the IntraNenous Line. tf tite
syringe holdin; the dru; is tumcd in the Nerong diraction, a retrograde ir.jection of'
the drug into the IV fluid bag rathcr than into the inmate will resuie. c:en
experienced anesthesiologists somotimes makc this eror, and the probability of
this error occurring is greatly increased in the hands of inexperienced personnel..

e. The IV Tubing May Leak. An "IV setup' consists of multiplc componcnts that
arc assembled by band prior to use ff [he drugs are not at the bedside, v hich taey
are not in Ohio, but are instead in a different room then it will be impossible to
maintain visual surveillance of the full extent of IV tubing so that such leaks mav
be detected. The configuration of the death chamber and thg relative positions of
the executioners and the inmate in Ohio t%ill hinder or preclude such sun eillance,
thereby risking a failure to detect a leak. Leaking IV lines havc been noted in
executions in other states. The induction of general anesthesia in the medicnt
context, and I believe in the veterinary context, is always a•'bedside procedure";
it is never conducted by the administration of druos in tubing in onc roont tlnt
then is intcnded to travel into the body of'a person in another room.

t; Incorrect Insertion of the Catheter.. If the catheter is not properly placed in a
vein, the thiopental will enter the tissue surrounding the vein but will not be
delivered to the central nervous system and will not render the inmate
unconscious. This condition., known as infiltration, occurs with regularity in the
clinical setting. Recognition of infiltration rcquires continued survcilfance of th:
IV site during the injection, and ihat surxeiilance shou!d be performed so as to



permit correlation behveen visual obscrvation and tactile tcedback f}om the
plunger of the syringe. One cannot reliably monitor for the preser.cc of infiltration

through a+vindow Gom another room Thcrc have bcen occasions tnccrc
deoartmencs ofcorrection have failed to rccogttizc infiltrations durin-, exeeution..
In Oklahoma an inftltration in the catheter deli.ering the ancsthetic thiopental was
reported (follorsed by condemned inmatc convulsions) Another such occurtcnce
has been reported during the F'lorida exccution of,;ngcl Diaz T'hese occurences
appear to ha%e directly contributcd to the condemned inmatcs' conscious
experience ofthc execution process.

Migration of the Catherer. Even if properl,v insened, the catheter tip mey move
or migrate, so that at the timc of injection it is not within the vein This snuld
result in infiltration, and therefore a failure to dckcr the drug to th-- inmate's
circulation and failure to render ttte inmate unconscious

h.. Perforation or Rupture or Leaka;e of'the Vein During the insert?on of'the
catheter, the call c[ the vein can be perforated or %veekened, so that during the
injection some or all of the drug lcavcs the cin and enters the surrounding tissue,
T'he likelihoodof'n{pture occt rit•,g is incre2srd if teo mtch presst:re is applied to__. .._
the plunger of the syringe durin; injcction, becausc a high pressure injection
results in a Itigh eelocity jet of drug in thc tcin that can penetrate or tear the
vessel wall Recently, duringg thc Clark execution, the persor.nd failed to
recognize that the condemned's veins had °collapsed until the inmate himself
notified thcm that the procedure had gone awry.

i. Excessive Pressure on the S%ringe Plunger. Even without dai:a2e or

perforation of the vein during insenion of the cathetcr, excessive pressure on the

syringe plunger during injection can result in tearin„ rupture, and leakage of the

vein due to the high velocity jet that exits the tip of the catheter Should this

occur, the drug ivould not enter the circulation and tvould therefore fail to render

the inmate unconscious. The ODRC protocol provides no meaningful i:-tstructions

about the rate or speed of' injections, meaning that therc are no instructions to

prevent the lay executioners from pushing the syringe plunprs in a ma;.ncr that

injures the vein and causes failed detivery ofsome or all of'the tbiopental dose,

j Securing the Catheter., After insertion, catheters must be properlv secured by the
use of tape, adhcsive material, or suture. Movement by the inmate, e%an if
restrained by straps, or traction on the IV tubing may result in the distodeino of
the catheter..

k.. Eailure to Properly Loosen or RemoNe the Tourniquet or position restraining
straps. A toumiquet is used to assist in insertion of' an IV catheter. Failure to
remove such tourniquets from the arm or leg after placement of the IV cadteter
will delay or. inhibit the dclivcry of the drugs by the circulation to the crntral
nervous systcm. T'his may cause a failure of the thiopcntal to render and maintain
the inmate in a state of'unconsciousness..Restrining straos ntav act as tiurniqt:ets
and thereby impede or inhibit ih: dclit•cry of drugs by the ceculation to the



.

centra1 ner eus syscm. This rnay cauie a lhifure of the thiopcnt;:l to rendcr and
maintain C:c inmate in a statc of cnconsciousncss E%cn if'the IV is chcckcd for
"tic: ilov: uf the intra^cnous nuid prior to commencing injcction. a small
movement «ithin the reslraints on thc part of the inmate could compress the ^cin
and result in impaired dcli^cry of the drug It has been notcd in at Icast one
cxecution by lethal injection that the straps hindered the flo+.% of dn:_s See
Editorial, l:;rnesses to a Botched Execution, ST. LOUts PGST-DtSPATCH, at 6E3
(Nfay 8, 1995)

43 These typcs of drug administration problcros arc not uncommon in the practicc of'
medicine. A number of mcdical publications detail exactly thesc types of administration issues..

For example, the National Academy of Sciences Institute on htedicinc has published the report
of the Co nmittee on fdcn:ifying and Prevcnting Medication Errors, v hich details the ratcs of
drug prcparation and administration errors in hospital settir.g.and concludes "(ejrrors in the
administration o f IV medications appear to be particularly prevalent." PREVEN'IT'G MEDtc,tnoN
ERAGRS: QUA1.11' CHASM SE.'.IEs 325-60 (Philip .4spd'cn, Julie Wolcott, J. Lyle Bootman, Linda
R. Cronemcett, Eds. 2005); id. at 351: LLkewise a recent study sho as that "dru;-related errors
occur in one out of tivc doses given to patients in hospitals" See Bowdle, T. A., D)1rg
;cim:r.rsuation ErYoisJ/oln rh.e dSl (-(nr Soc•..@nzsh';esraro,hlsJ Closed Cfaim:s Projr.r. 61(6)

AS A NiEwSLETfER, l 1-13 (2003) T'vis study recognizes that neuromuscufar blockers ha e been
administered to awake patients and to those «ho havc had inadequate doses of gencml

ancsthctic /:`.

4Lt The ODRC documentation rcco;ni2as that contingencies need to be plsnncd for,
.`.n it djes not cescribc how any of the n-,v aS contingencies that can and do arise durin;
the i:rduction of' gcneral anesthesia uould be detected and corrected during the conduct of a
lethal injection proccdure

45. fn the practice of medicine, pres enting paL-r and/or death as a result of these convnon
drug administration problcros is achie^ed by having persons in attendance who have the training
and skill to recognize problems when they occur and the training and skill to avert the negative
consequences of the problems when they arise..

4.. The Need for Adeauate Trainino in AdministerinyAnesthcsia ,

46. Because of these foresccable problems in administering anesthesia, in Ohio and
elscwhere in the United States, the provision of anestltetic carc is performed only by personael
with advanccd traiding in the medical subspecialty of Anesthesiology. The establishment of'a
surgical plane of anesthesia is a complex task which can only reliably be performed by
ndividuals who have completed the cxtcnsivc rcquisitc training to permit them to provid,

anesthesia sernices.. See Practice Advi.sory for• lnnnoperarive Awareness and Brabr Fivrcrron
lfonitoriu„ 104 Anesthesiology 847, 859 Appendi.c I (Apr. 2006) (rceornmending the use of
"multiple modalities to monitor depth of ancsthcsia') lf'the individual providing anesthcsia care
is inadequately trained or experienced, the risk of these complications is enormously incrcascd.
T'he Presidont of the American Societv of Anesthesiologists, writing about lethal injcction,
recently stated that "thc onl} way to assure (a surgical planc oFanesthesiaJ vvould be to ha+e an
anesthesiologist prcpare and administer the drugs. carcful!y observe the inntate and all perdr.en:



monitors and 6nall,, to i:ttcoralc all this inforniation Orin F. Guidr} M.D :!Irsr_e(ian rhe

Presi?a„r OLsencriur,s r?cgarding Lellrnl lr jrcrion (lur.c _0, :006).

47 In Ohio and e!se,^her in t[te United Statcs, general anesthcsia is administercd by
pF.ysicians «ho ha^e complet:d residency training in the spccialty of Anesthcsiologv, and by
nurses who have undcr.cone the requisite trainin_ to bccomc C'enificd itcoistercd Nurse
Ar:esthetists (CR`1A5) Physicians and nurses who have not conpl.teC the rcquisilc training to
become anesthcsiolo;ists or CR\As arc not permitted to provide gencral anesthcsia

'S. ln my opinion, :n^ividuals providing ;cneral ancsthesia in the Ohio prison should not be
hcld to a different or !o^sc: st_ndard than is set forth Por individuals.pro%idine gcneral anesthesia
in any other setting in Ohio. Speci6cally, the individuals providing ganeral ancsthesia within
Ohio's prisons, should possess the cxpericnce and proficicnc; of anesthesiologists and/or
CR,As. Conversely, a physician who is not an anesth.siologist or a nurse who is not a CR:.^A or
any person vsho lacks the requisite training and credentia!s should not be permitted to provide
gecerat anesthcsia %tithin Ohio's prisons (or anywhere clse in Ohio or the United States)

49 There is no ecidence, at this timc, that any person on thc ODRC's injcction team has an,v
training fr. a;.'ministe:ing _aasthesia; or, iEpersonnel ore gilen trailing; what thal training mieht
bc. This rais'cs critical questions about thc degree to ^ hieh eondemned inmates ris; suflcring
ezcruciatin, pain during the lethal injection procedurc. T'hc g,-eat majority of nurses are not
trained in the use ofu!trashort-acting barbiturates; indeed, this class ofdru;s is e<_sential!y only
used by a ery select group of nurses who have obtaincd significant exoerience in intensiee care
units and as nurse anes:hetists Very few EMT's are ,rained or experienced in the use of
,Itnshon-acting barbitur'es and^or pancuroniunt. Of the threc mzdical pers:).n.nel ^^ho arc
described as panicipatina in lethal injection procedures in Ohio, 2 are ENNITs and the medical
background of thc thi:d is unknown. There is no e%idence th.at the third medical person has any
meaningful experience in the establishment, maintenance, and assessment of a surgical olane of
anesthesia. Based on my medical training and experience, and based upon my research of lethal
injection procedures and practices, inadequacies in these areas elecate the risk that the lethal
injection procedure will cause the condemncd to suffcr excruciating pain during the execution
process. Failure to rcquire that the injection team have training equivalent to that of an
anesthesiologist or a CRt\A compounds the risk that inmates will suffer excruciating pain during
their e:cecutions-

50. In addition to apparently lac.l-ing the training necessary to perform a lethal injcction, thc
ODRC's protocol imposes conditions that exacerbate the foreseeable risks o!' improper
anesthesia administration desoribed aboce, and fails to provide any procedures for dealing with
these risks. Perhaps most d'uturbingly, the protocol makes no mention ofthe need for etlective
monitoring of'the inmate's condition or whcthcr he is anesthetizcd and unconscious, After IV
lines are inserted and the execution begins, it appears that the injection team will be in a difFLrent
room from the prisoner, and thus will not Bave the ability to proper[y monitor the IV delivery
system and catheter sites as they would if they «ere at "the bedside".. Accepted medical pr_cr'ce,
however, dictates that trauied personnel are ph%sically situated so that thcy can monitor thc IV
lines and the flow of anesthesia into the veins throueh visual and tactile obsernation and
examination. The apparent lack of any qualified personnel present ia the chamber during the
execution th earts the execution personncl Gom taking the standard r.nd neccssary me,sure; to



reasonably ensure that the thiopental is propcrly Ilo«in, into the inmatc and tl:at he is erocerlv
anesthttizcd prior to (he administration of the pancuronium bromidc zr.d potassiun . In
reco^_nition of this concern, other states ha^e takcn steps to place personnel «ith medical
backgrounds actuall}. «i:yin the executiort chamber for thc purpost of propc:l^ monitorine the
IV dtfk cry system durine the injection process.

51 ln m) opinion, hx.ing a prope;ly equipped, trained, and credentialed indicidual c•ramine
thc inmace after the administration of thc thiopcntal (but prior to, durine, aad afier the
administralion ofpancuronium, until thc prisoner is pronounced dead) to scriPy that tl:c in:natc is
completely unconscious t^ould substantially mitieate the danger that the inmatc will suffer
excruciatina pain during his exccution, This is the standard of care, and in many states the law,
sct forh for dogs and cats and other household pets st'hcn they are subjectcd to euthanasia by
qotassium injection Yet the ODRC protocol does not apparently- provide for such serifrcation

during the execution ofhumans

52. Indeed, it appears that departments of correction around the country are no-s a;reein;
that sonie asscssment ofa,^.es!!r_tic dcpth is required to ensure a f:uma,^,e e;ecalian as a rsult
of my participation in lethal injection litigations around the county I have become a:%are that the
State of' Indiana and the State of Florida novi concede that some attempt at nitasu;ing or
assessing.anesthetic depth should-be pcrfocmcd. Additionally, inNfissour a fec'.era;-district
judgc has ordered that an appropriately qualified person asscss anesthetic depth.. V.hile Iudge
Fogel in Califomia has not, to my understandirrg, issued a final dccision regarding the evidence
presented to him. it is clcar from his «ritten discussion ofthe casa that he recognizes t^zt the use
of drugs that cause grcat pain or suffering (such as pancuronium and po(assium) nlaccs a
hci.-lttened burden on thq execution team and the state to properly monitor and maintain
adequatc anesthetic dcpth

D. E:stablistring 1V access

53. T'he first step in the lethal injection process is creating effective intrauer,ous eccess for
dru- delivery. The subsequent administration of the anesthetic drugs can only be success;ul if'IV
access is properly achitvtd. But the ODRC has put in place a protocol that exacerbates the risk
that IV acccss will not be adequately achie"d There have been probfems in othcr stats, most
notably the Diaz execution in Florida, wherein the personal professional qualifications of the
personnel providing IV access had not been subjected to adequate scrutiny.

54. Despite its best attentpts, ODRC has twice in recent vears encountered extreme difticulty
in obtaining peripheral IV access. Unliko other statcs, Ohio does not appear too hase a plan in
place to deal with the need for a cut-down or central line procedure.. This is a glaring deficiency..
Funhcr, it is unclear whether the personnel wbo are currendy participating in lethal injection
proceduies in Ohio have the nccessary training and experience to perform central linc placcment
and cut-downs.

55.. It is my opinion that, to rcasonably ntinimize the risk of'severe and unnecessary suffering
during the ODRC's cxecution by lethal injection usin; the drugs thiopentat, pancuronium, and
potassium, there must be: proper procedures that are clear and consistent: qualified otrsonnel to
ensure that anesthesia has been achieved prior co the adniinistration ofpancuronium bromidt znd



potassi::m chloride; qualified personnel to selcct chemicals and dosa2es, set up and load titc
syringes, inscr; the IV caihetcr, and perform the other tisks rcquired by such procedures: and
adequate inspcction and tcstinc of the equipment and apparatus by qualified pc:sonncl The
ODRC"s proccdures for implementing lethal injcction, to the extent that they have bcen made
a ailablc providc for none ofthe above..

iti.. Assessment of the ODRC lethal injection orntncol.

=o Okerall, eealuation of'thc proposcd ODRC lethal injcetion procedures rcecals seccral

problematic themes:

a - 1'hc absence- of quafified personnel to supervise the use of the hieh-risk drugs
par.curonium and potassium Other states recoenize their need to rely upon physicians to
oeers:e the administration of pancuronium and potassium. By contrast, Ohio does not
proNide for a physician or adequately trained person to be physically present at the
bcdsidc to assess anesthetic depth when pancuronium and potassium are administered
and therefore cannot offer any protection

b -The use of pancuronium confers hi;h risk of tortwous death, which preNents the
detection by citnesses and execution personnel of inadequate anesthesia. and Ahich is
spcciously justified by a need to prevent «itnesscs seeing movement when no such stcps
are taken for elcctrocution and'or Ps in Ohio or other states..

.. - The abscnce ofany articulated recoPition that the establishment and mainteacnce of
a surgical plane ofanesthesia is essential for the non-cruel completion of the execution
procedure.. Tnere appear to be no procisions for ths participation of personne[ ^sho are
c_pable ofmonitorin_ anesthetic depth, and ther arc no directives in the «ritten protocol
tttat would instruct such personnel, iC they svere present, to actually undertake a
meaningful assessment of anesthetic deptS_ Further, the equipment that is necessary to
meaninfully assess anesthetic depth appears not to be present or to be deploy'ed.. Other
states, and courts, and cotrunittees, have recoenized that eiven the use of torure•causing
drugs such as pancuronium and potassium, it is essential that meaningful and effectivc
steps be in place to ensure that adequate anesthesia is established and maintained.

d- IV access - as dcscribcd above, there is no "back-up" plan for achieving IV'access if'
thc IV team is unable to successfully place cathctcrs within the veins of'tha arms- Other
states pro%ide for suclt plans, and in this regard Ohio falls bclow the standards sct by
other states whcn performing execution Ietl:al injection.



1, 1. Conclttsinns.

Bascd on my research into mcthads of lethal injection used by sariou> statcs and d:e
Herol ,o.ernment, and based on m^ training and experience as a mcdical doctor specializiag in
aocsthesiofogy, it is my opinion stated to a reasonable degree of mcdical eenainty that, gi,.cn tcc
apparent absence of a central role for a properly trained prof^ssional in ODRC's exccution
procedure, the characteristics of the druas or chemicals used, the failure to understand how thc
dru;s in question act in the body, the failure to properly account for foresccabtc risks, the dcsign
of a drug detivery system that exacerbates rather than ameliorates the risk, the ODRC has created
an execution protocol that does little to nothing- to assure the^ ^r ill reliability achiece F:umanc
ezecutions by lethal injection.

This dec:laration was, of neccssity, prepared wi:h limited information It appears that the Icthei
n ction, procedures pro ided to me ar incomplete, as dx:y do not describe ha« t,te injections

should be delivered. I reserve the right to revise my opinion if «arramed by ne,.v infonnatioa

I declare under the las^s of'the United States and under oena[ty of
perjury that thL forccoing is true and correct.

DATED this 14'" day of Fcbtuary, 2009

Mark 1 S Fle,th, iv{ D.



Curriculum Vi!ae

1) Dele of preparation: March 10, 2006

2) 'Name: Wark.l. S. Heath

Birth date: March 28, 1960

3)

Birthplace:
Citizenship:

Academic Training:

New York, NY
United States, United Kingdom

1983
Hariard University 8 A.. Biology

University of North Carolina Chapel Hill hd D 1987

idedieal License Ne`.e'Yor
177101-1

4) Traineeshio:

1987 - 1983 Internship Internal PAedicine. George V"ashington Uni%=_rsi:y
Hospital,

Washington, DC

1988 - 1991 P.esidency. Anesthesiology Coi-imSia Couege of Physicians and

1991 - 1993

Surgeons, New York, NY

fellowship, Anesthesiology Columbia College of Physicians and
Surgeons, New York t'!Y

5) Board Qualification:

Diplomate,American Board'otAnesthesiology, October 1991_
Diplomate National Board of Echocardiography Perioperative

TransesophageatEchocardiography
2005.(PTEeXAtvt2001).

6) N1ilitary Service: None

7) ProfessionalOrgani>-ations:

International Anesthesia Research Society

8) Academic Appointments:

1993 -2002 Assistant Professor of Anesthesiology.
Columbia University New York NY



)

2002 - or=_sent

HospitalrClin?calAppcirtmenls:

Assistant Professor of Clinical
:,nesthesialogy Co7um'aia Unive(si(y.
York NY

:e i

0

1993 - present

H

Assistant Attending Anesthesiotocisl.
Presbyterian Hospital, New York, NY.

1 ) onors:

Magna cum laude, Harvard Universily
Alpha Omega Alpha University of North Carolina at Chapel F'ill
First Prize New York State Society of Anesthesiolooisls Resident
Presentations, 1991

11) Fellowship and Grant Support:

res,:onses'

Foundation forAnesthesia Education and Research, Research
S;arer GrantAward Principal Investigator, funding 7/92 - 7i93,
515.000.

Foundation forAnesthesia Education and Research Young
n..estiga:orAward, Princioat Investigator, funding 7;93 - 7190

S70,000

NIH KOS 'tnduclble knockout of the NK1 recaptor"
Principal Investigator, K08 iunding 12f98 - 11/02,
S4131,94 7 over three years
(no-cost extension to continue through 1113012002)

NIH RO1 'Tachykinin regulation of anxiety and stress

Principal Investigator funding 911/2002 - 8/30/2007
51,287,000 over 5 years

12) Departmental and University Committees:

Research Allocation Panel (1996- 2001)
Institutional Review Board (Alternate Boards 1-2 futl member
Board 3) (2003 - present)

13) Teaching:

Lecturer and clinical teacher: Anesthesiology Residency Program,
Columbia University and Presbyterian Hospitat, New York, NY

Advanced Cardiac Life Support Training

Anesthetic considerations of LVAD implantation Recurrent
lecture at Columbia University LVAD implantation course



hrited Le^turer-

PJX7 receptor functions ir. pain and ncuraf deves;c,r..ent,
Corne!l University December 1994

Anxiety, stress. and the NKI receptor. University of
Chicago, Deparment of Anesthesia and Criiical Care,.July 2000

Anesthetic Considerations of LVAD fmplanfaticn University
of Chicago. Department of Anesthesia and Critical Care, July 2100

NKf receptor function in stress and anx'e!y, St. John s
University Departrnenl of h4edicinal Chemistry, March 2002

Making a brave mouse (and making a mouse braee).
P.It Sinai School of bledicir.e. May 2002

Problems with anesthesia dur,'ng lethal injection
procedures, Geneva, SwitzerEand_ Duke University School ef Law
Conference,'International Law, Human Rights. and the Death
Penalty: To:+ards an International Understanding of tha
Fv.ndar,:_:;tal:°rincip!esof Just Punishment' July 2002

NKi receptor(u,icfion in stress and anxiety Visi:ir,y
Professor NYU Scheol of Medicine, New York. Nevr Ycrk.
2stober 2002.

Ar.esthetic Depth, Paralysis, and other medical problems
wth leth,at in,%acton pro;ocots evddence and concerns Fedeal
Capital Habeas UnilAnnual Conference, Jacksonville. Florida
May 2004

Medical Scrutinyor Lethallrjection Procedures.National
Association for the Advancement of Colored People Capital
Oefender Conference Airlie t'crfer=_nce Center War-eaton
Virginia. July 2004.

pAadicaf Scrctinyof Lethal lnjection Procedures. i!a!iona!
Association for the Advancement of Colored Peopfe Capital
Defender Conference. Airlie Conference Center, Warrenton,
Virginia July 2005.

, Medical Scrulinyof Lethal Injection Procedures National
Association for the Advancement of Cofored People Capital
Defender Conference Airlie Conference Center, Warrenton,
Virginia July 2006..

f.!edicaf Scrctinyof Leihallnjection Procedures Advanced
Criminaf Law Seminar 2005, Fordham University Schooi of Lari
March 2005



Cfed+ca! Scrutinyo( Le'hai Mied(on ?,•oceduras Hdvanced
Crmina! Law Seminar 2005, For_!;en Universi, y School of Lar:
January 2007

Anesthetic consideraticns of LVAD imptar,tation. R>ccrr_r,t
lecture at Columbia University LVAD implantation course..

14) Grant Review Committees: None



15) Pltbllcatio^S:

Orteinal oeer reviewed ar!icles

Heath, M..J. S.., Stanski DR Pounder DJ_ Inadequate Anesthesia in Lethal Injection tor
Execution.. Lancet,36o"(9491)1073-4 correspondence.. 2005

Santarelli, L . Gcbbi, G. Debs, RC , Sibille, E. L Blier, P Hen, R., Heath, M.J.S.
(2001). Genetic and pharmacological disruption of neuro:cinin 1 receptor function
decreases anxiety-related behaviors and increases serotonergic function Pror. Nat.
Acad. Sci. 98(4) 1912- 1917.

King, TE. -1. Heath NI. J.. S`, Debs P, Davis, MB, Hen, R. Barr, G(2000). The
deve!opment of nociceotive responses in neuro:<inin-1 recepfor knockout mice
N=uroreport ;11(3), 557-91 b authors contributed equally to this vrork

' Heath, M. J 5 Lints, i.. Lee, C J. Dodd, J (1995) Functional expression of the..
tach;,kinin NK1 re_^;:cr by t.cor pc. ceas in the e.:'lbrJon{c rat spinal c?rd and
brair,siem J4urnal of Phvsioloov 486.1, 139 -148

Heath, M.. J S., Womack M D, MacDermott, A_ B (1994). Subsance P eleva:as
intracel!ular calcium in both neurons and glial ceils from the dorsal horn of the sp'nal
cord Jyurnal of Neuroohvsiologv_ 72(3), 1192 - 1197

McGehee, D. S. Heath, FA. J. S.. Gelber. S.. DeVay, P Role, L.W (1995) Nicotine
enhancement of fast excitatory synaptic transmission in the CNS by presynaptic
receptors Science 269, 1692 - 1696

Morales D. Madigan J, Cullinane S. Chen J, Heath, M J S.. Oz M. Oliver.JA. Landry
OW. (1999). Reversel by vasopressin of intractable hypotension in the late phase of
her;orrhagic shock. Circulation Jul 20;100(3):226-9.

LoTurco, J_ J., Owens, D. F., Heath, M.. J.. S, Devis, M. B. E., Krigstein, A. R. (1995)
GABA and glutamate depolarize cortical progenitor cells and inhibit DN? synthesis..
Nevron 15, 1287 - 1298_

Kyrozis A, Goldstein P A, Heath; M. J S., MacDermott, A. 8_ (1995). Calcium entry
through a subpopulation of Atv1PA receptors desensitfzed neighboring NMDA receptors in
rat dorsal horrl neurons.. Jyurnal of Phvsioloay 485 2, 373 - 381.

McGehee, D..S.., Aldersberg, M. , Liu, K-P., Hsuing, S.., Heath, M J_S.. . Tamir, H. (1997),
lvtechanism of extracellular Ca='-receptor stimulated hormone release from sheep
thyroid parafolicular cells. Journal of Phv'sioloav; 502,1, 31 - 44.

Kao, J. Houck, K, Fan, Y., Haehnel, I, Liautti, S.. K... Kayton. M. L.. Grikscheit, T
Chabot, J.., Nowygrod, R., Greenberg, S., Kuang, W.J., Leung, D. W.. Hayward.. J.. R.
Kisiel. W. Heath, M. J. S , Brelt. J., Stern, D. (1994). Characterization of a nov=_I lumor-
derived cytokine. Journal of Biological CRhemistrv 269 25106 - 25119



Da'C. J...Jahr C E.. Hamikon, PN.. Heath, M..J.S. 6tatthei:, N/.D . Jessell, T.41. (1983)
Cytoc`:en:ical ard rnysiological properties of sensory and dorsal horn neu:ons that
Iransc,il cu.aneocs ser.sation. Cold Sorino Harbor Svmoosia of Quantitative Bioloc
^3. 555 -695.

Pinsky. D.1., Naka. Y Liao. H., Oz N^1.. 0, N/agner D. D., p,tayadas. T N.. Johnson R.
C.. Hynes, R. 0, Heath, M.1S., La:rson. CA., Stern, D Nt Hypoxia-induced execytosis
of endothelial cell ',i'eibe!-Paiade bodies Journal of Clinical lnvestlga'ion 97(2) 493 -
500.

Case reqQrts, none

Rgv-„ v chapters editorials

Heath, M.. J. S, Dic.l•s:ein M L (2000). Perioperative management ci the lefl
ventrlctJar assist de ^ice recipient. Prog Cardiovasc Dis.;43(1):47-54.

Dickstein, 'd L.Mets n, Heath M.J.S. (2000). Anesthetic considerations during
left ventricular assist device implantation Cardiac Assist Devices pp 63- 74

Heath, M. J S. and Hen, R(1995): Ganslic insights into serotonin functicn.

Current Bioloov 5 9 997 -999.

Heath, M.J S t.lathews D(1990) Care of the Oroan Donor Anesthesioioov
Reoort 3, 344-348.

Heath, M. J S , Basic physiolcgy and pharmacology of the central synapse.
(1998) Anesthesiotoev Clinics of North America 15(3). 473 - 435.

Abstracts

Ileath, M..J..S..,.Anatysis of EKG recordin.as from executions by lothal injection
Canadian Sociery of 4nes:hesiolog; Winter `lectina, Fcbrua,y 2006.

Heath,lL.J..S., Analysis ot'postmortem thiepental in prisoners executed by lethal
injection LARS Congress 2005..

Heath, i•I.J.S., Davis, K, Santarelti L., Hcn H.. (2002). Gene targcting of the `Kl
receptor blocks stress-evoked induction ofc-Fos in the murine locus cocrulcus. IARS
American-Japan Congress A-15.

Heath, i`LJ.S.., Dacis, M., Santarelli L., Hen H. (2002). Gene targeting of the ;iKl
rcccptor blocks stress-e voked induction of c-Fos in the murine locus coeruleus
Anesthesiology 95: A-31 1.



Heath. NLJ.S-, DaL is, M Sancarelli L Hcn H. (2002) Cspression aC Substance P artd

NK I Receptor in,he Murine Locus Coeruleus and Dorsal Raphe ludeus.?,v_stheaia

and:,nalgesia 93; S-212

Heath, M..J..S.., Davis, M , Santarelli L., Hen H (2002) Expression of Substance P and
NKt Receptor in !he Murine Locus Goeruleus and Dorsal Raphe Nucleus. Anesthesia
and Analgesia 93: 5-212.

Heath, M.J.S., Santarelli L, Hen H. (2001) The NK1 receptor is necessary for the
stress-evoked expression of c-Fos in the paraventricular nuclecs of Gie hypothalamus.
Anesthesia and Analgesia 92; S233.

Heath, M.J.S., Santarelli L, Debs P, Hen H_ (2000). Reduced anxiety and stress
responses in mice lacking the NK1 recea(or Anesthesiclogy 93: 3AA-755

Heath, M..J.S., King, 7., Debs, P.C , Davis M., Hen R, Barr G. (2000). NK1 receptor
gene disrup;ion alters the development of nociception. Anesthesia and Analgesia: 90;
S315.

Heath, M..J.S., Lee, J H., DeSs, P.C., Davis. M. (1997) Delineation of spinal cord glial
subpopulations expressing the NK1 receptor Anesthesiology: 87; 3A;A639

Heath, M..J..S.., MacDermott A B(1992).. Substance P eleva:es intracelfular calcium In
corsal horn cells with neuronal and glial properties Society ior Neuros iance Abst-acts:
18; 1231.

Heath, M.J S., Lee C J , Dodd J. (1994). On;ogeny oi NKI receptor-like
immunoreactivity in th= rat spinal cord Soc•.ety for Neuroscience Abstracts; 20;
115 16.

Heath, M.J.S _Berman M F. (1991) Iso;lurane modulalion of calcium channel currents in
spinal cord dorsal horn neurons. Anesthesiology 75; 3A: A1037

d



EXHIBIT E



3

IN THE UNITED STATES DISTRICT COURT FOR THE Sff^'F.RN r , 2 4, I(J
DISTRICT OF OHIO, WESTERN DIVISION
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Preliminary Allegations

1. This is an action based upon 42 U.S.C. § 1983, and Eighth Amendment ofthe

United States Constitution.

2. This court has jurisdiction to hear § 1983 claims pursuant to 28 U.S.C. § 1331.

3. Plaintiff was a citizen of Lucas County, Ohio.
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4. AlI events giving rise to this claim occurred in took place in Lucasville, OH, at

the Southern Ohio Correctional Facility. The defendants performed all conduct in

question under color of law.

General Allegations

5. Joseph Clark was sentenced to death by lethal injection for the 1984 murder of

David Manning.

6. Prior to his arrest, Mr. Clark had been a long-time intravenous drug user.

7. The Ohio Department of Rehabilitation and Corrections (ODRC) is responsible

for carrying out all executions. ODRC chooses a penal institution at which

executions are to be carried out, and the warden or deputy warden of that facility

is responsible for canying out those executions.

8. The execution team consists of ODRC employees with some medical technician

training.

9. Ohio's execution protocol gives the warden discretion to allow the attendance of

"such number of physicians of the institution...and medical personnel as the

Warden or Acting Warden thinks necessary."

10. Pursuant to § 4(g) of Ohio's execution protocol, the warden is required to "brief

key personnel...including medical and mental health, in order to allow intake

infonnation to be obtained".

11. Section 5(a) of Ohio's execution protocol requires that "prior to the execution and

upon arrival at the institution, a medical review of the inmate shall be conducted

to establish any unique factors which may impact the manner in which the

execution team carries out the execution."
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12. Upon information and belief, the warden did not request the attendance of any

physicians or medical personnel to advise or assist the execution team in case

difficulties arose in carrying out Mr. Clark's execution.

13. Upon inforrnation and belief, the warden did not hold a briefing of execution team

members to gather intake information for Mr. Clark's execution.

14. Upon information and belief, ODRC officials failed to carry out the pre-execution

medical review required by the execution protocol.

15. Mr. Clark's execution took place on May 02, 2006 at the Southern Ohio

Correctional Facility in Lucasville, Ohio.

16. During the execution, Mr. Clark climbed up on the gtuney himself, offering no

resistance to the procedure.

17. For 25 minutes prior to the beginning of Mr. Clark's execution, the execution

team attempted to place shunts in both of his arms. Mr. Clark's veins were

difficult to IV due to scar tissue built up over years of drug use.

18. In a break with normal procedure, the execution team proceeded with heparin

lock in only one of Mr. Clark's arms.

19. Like other lethal injection states, Ohio employs three drugs in the execution

procedure.

20. According to an execution log provided by the Ohio Department of Corrections,

Mr. Clark received syringes `one' and `two' containing Thiopental Sodium and

the first saline IV flush. This first series of injections was completed by 10:37AM.

21. The first execution attempt failed, probably due to a collapsed vein.
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22. The execution team discovered the problem when Mr. Clark lifted his head from

the gumey and repeatedly stated, "It don't work".

23. Mr. Clark also asked members of the execution team if any altemate means of

administering a lethal dose were available.

24, After the failed first attempt, the execution team contacted the Ohio attorney

general's office, and also the governor's office, for instructions on how to

proceed.

25. The execution team closed a curtain between the execution chamber and the

witness room. Terry Collins, Ohio Department of Rehabilitation and Correction

D'rrector, ordered the curtain closed to "reduce pressure on the execution team".

26. Atfeiripts by the execution team to find a good vein took almcst- l/2 hour.

27. While the execution team attempted to find a good vein, witnesses could hear Mr.

Clark's groans from behind the curtain.

28. Once the execution team was able to find a usable vein, all eight syringes of

chemicals were administered as prescribed by the lethal injection protocol. This

series of injections included a repeat of the two sodium thiopental injections and

saline flush administered during the first attempt.

29. Mr. Clark was pronounced dead at 11:26 A.M.

30. An autopsy of Mr. Clark's body confirms the problematic natare of Mr. Clark's

execution. Specifrcally, the presence of 19 needle puncture wounds is indicative

of technical difficulties the execution team encountered during this execution

process.
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31. The autopsy of Mr. Clark also revealed evidence (intensive redness of skin and

local tissues) indicating paravenous injection of the lethal injection drugs.

32. Properly carried out, an execution by lethal injection normally takes less than 10

minutes.

33. At 86 minutes, Ivir. Clark's execution was the 2nd longest lethal injection in

American history.

COUNT ONE:

Violation of Civil Rights under 42 U.S.C. § 1983

34. Plaintiff re-alleges paragraphs 1-33.

35. A successful lethal injection necessarily depends on the lethal chemicals entering

..
the body of_the inmate in a preilictable, timely fashion.

36. fn past executions by lethal injection, inmates with scarred or otherwise

inaccessible veins have suffered through lengthy, sometimes excruciatingly

painful,lethalinjection procedures.

37. Because Mr. Clark was an intravenous drug user, there was a substantial risk that

the condition of Mr. Clark's veins would not provide adequate access for the

lethal injection chemicals.

38. Due to the accessibility problems with Mr. Clark's veins, additional medical

measures were required to ensure that W. Clark's execution would be reasonably

quick and humane, as required by Ohio Revised Code § 2949.22(C) and the

"Cruel and Unusual Punishments" clause of the Eighth Amendment.

7



39. On information and belief, Defendants failed to examine Mr. Clark for potential

medical difficulties prior to carrying out his execution as required by Ohio's

execution protocol.

40. ln addition, Defendants lacked adequate training and equipment to quickly and

effectively manage Mr. Clark's problematic execution once the execution was

underway.

41. As a result of Defendants' deliberate indifference to the substantial risk of a

problematic execution, Mr. Clark needlessly suffered humiliation, pain and

suffering, and emotional distress. The excessive suffering inflicted on Mr. Clark

was entirely preventable, and served no legitimate penological purpose.

Wherefore, Plaintiff Joseph Clark demands of Defendants jointly and severally in

their individual capacities compensatory damages in the amount of $150,000. Plaintiff

also demands such other and further relief, both in law and in equity, as the court deems

just.

JURY DEMAND

Plaintiff demands a jury for all issues properly tried to a jury.

Respectfully submitted,

Alan S. Konop
Attomey for Plaintiff
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