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INTRODUCTION

Respondents filed a Motion to Strike claiming to address “lies™ by the undersigned in
Relators’ response to the Motion for Judgment on the Pleadings. Not only is this Motion in
flagrant disregard of this Couit’s Rules of Practice prohibiting reply briefs, but the Motion’s
strident tone of incivility cannot hide the fact that it is an impermissible collateral attack on this
Court’s prior and unanimous decision in State ex rel. Coles v. Granville (“Coles”) and the Sixth
District Court of Appeals’ decisions in Key Trust.

Respondents resort to invective by claiming Relators’ attorneys made false statements in
the Relators’ Memorandum in Opposition to the Motion for Judgment on the Pleadings in two
respects: (1) by stating that “Relators own Relators’ Claimed Real Estate pursuant to the 1904
dissolution of the Milan Canal Company,” and (2) by stating that “Key Trust rejected
Respondents’ argument that it may be entitled to possession of certain portions of the Canal
Corridor by adverse possession.” Resps. Mot. to Strike, at pg. 1. Both of these are correct
statements of established fact out of the prior final judgments in Coles and Key Trust.
Respondents’ simply do not like these facts, established afier a decade of litigation with the
Relators (“Nickoli Relators™). The fact is that Respondents have no legal claim whatsoever to
any part of the canal corridor formerly owned by the Milan Canal Company (“canal corridor™) —
outside of the two small Merry and Townsend tracts. Simply put, Respondents are in denial and
further rehashing of old and seﬁled issues serves no purposes. The time has finally come for
Respondents to pay for its illegal seizure of the Nickoli Relators’ property.r

A. Respondents’ Motion Is Baseless.
First, this Court found that the relators in Coles (“Coles Relators™) had a clear legal right

of ownership to their sections of the property adjacent to the Huron River formerly owned by the



Milan Canal Company (“canal corridor”). The Coles Relators obtained title from Key Trust,
which obtained title through the 1904 dissolution of the Milan Canal Company (“canal
company™). Obviously, this Court recognized that the 1904 dissolution (“Dissolution Action”)
conveyed a valid ownership interest to Key Trust. In doing so, this Court held that as between
Erie MetroParks, which has no legal interest in the canal corridor outside of the Merry and
Townsend tracts, and the Coles Relators, who are direct successors to the canal company, the
Coles Relators held valid title to the canal corridor through the 1904 sale to Key Trust.
Respondents simply do not want to accept this judgment.

1. Judicial Precedent has established that Nickoli Relators own the canal
corridor pursuant to the 1904 dissolution of the canal company.

That the ownership of the entire canal corridor was at issue in Key Trust is starkly
admitted by Erie MetroParks in the complaints it filed in that case in which it claimed and sought
ownership of the entire canal corridor. Indeed, Erie MetroParks filed an amended complaint
against all landowners that acquired their interest in sections of the corridor from Key Trust,
including Nickoli Relators. Then, claiming title to the entire corridor from these landowners,
Erie MetroParks sought and obtained a restraining order against each of them from “interfering”
with the recreational trail north of Mason Road — property that is indisputably outside of the
Merry and Townsend tracts. Accordingly, this Court correctly concluded that Key Trust
conclusively established that the Key Trust defendants (among them Relators herein) had a valid
ownership interest in the canal corridor subject only to Erie MetroParks’ lease rights in the

Merry and Townsend tracts.



2, The Key Trust Decision rejected Respondents’ arguments that it is entitied
to possession of certain portions of the Canal Corridor by adverse

possession.

Respondeﬁts’ second claim of “lying” is equally specious. In Coles, this Court
conclusively rejected Erie MetroParks’ claim that it owned any section of the canal corridor by
adverse possession. Frie MetroParks raised that claim as an affirmative defense and it was
rejected. Erie MetroParks then filed a Motion for Reconsideration, asking this Court to modify
its decision so that it did not preclude Erie MetroParks from claiming ownership of portions of
the canal corridor through adverse possession. This Court summarily rejected Erie MetroParks’
Motion. In doing so, this Court followed its holding in Coles that the Key Trust litigatioﬁ
conclusively determined ownership of the canal corridor. Accordingly, it is immaterial whether
Erie MetroParks’ specifically claimed in Key Trust that it owned portions of the canal corridor
through adverse possession. However, not only could Erie MetroParks have claimed adverse
possession of the entire canal corridor in Key Trust, it did in fact so claim by seeking a
restraining order preventing interference by the landowners with the entire recreational trail.

B. Respondents Concede That Privity Exists Between The Coles and
Nickoli Relators.

Quite tellingly, Respondents do not claim that Nickoli Relators falsely stated the holdings
of this Court in Coles. Resps. Mot. to Strike, passim. Nor do they claim that Nickoli Relators
falsely assert privity with the Coles Relators. Id. If the Coles Relators had a clear legal right to
mandamus because Respondents had involuntarily physically taken their private property, then
the Nickoli Relators, who acquired their property in the same manner as the Coles Relators and
have had such property taken by Respondents in the same manner and for the same purpose, are

entitled to the same relief. Given that Respondents do not challenge either of those factual



points, as a matter of law and undisputed fact, this Court can and should granf the Nickoli
Relators the requested peremptory writ.

“The doctrine of res judicata also embraces the policy that a party must make good his
cause of action or establish his defenses ‘by all the proper means within his control, and if he
fails in that respect, purposely or negligently, he will not afierward be permitted to deny the
correctness of the determination, nor to relitigate the same matters between the same parties.’”
Johnson’s Island, Inc. v. Bd. of Township Trustees of Danbury Township (1982), 69 Ohio St.2d
241, 244, 431 N.E.2d 672 (quoting Covington & Cincinnati Bridge Co. v. Sargent (1875), 27
Ohio St. 233, paragraph one of the syllabus). Because Respondents do not challenge the fact that
the Nickoli Relators are in privity with the Coles Relators and because they acquired their
interest in their section of the canal corridor by identical means as the Coles Relators, res
judicata applies and warrants the granting of the requested peremptory writ.

There is no forum for collateral attack on this Court’s unanimous decision in Coles. This
action is brought to enforce that judgment and obtain the Nickoli Relators’ fundamental right to
just compensation.

ARGUMENT

L The Key Trust Defendants Acquired A Valid Ownership Interest In The
Canal Corridor Through the 1904 Dissolution.

A. This Court Already Held In Coles That The Key Trust
Defendants Obtained Ownership Interest Through The
Dissolution Of The Canal Company.
In complete disregard of the fundamental principle of res judicata, Respondents
impermissibly collaterally attack the decision in Coles. Secking to undermine Coles,

Respondents seek to negate the canal company’s Dissolution Action. As previously established

and not disputed by Respondents, the Dissolution Action Journal Entry and Order of Sale were



evidence before this Court in Coles. Relators’ Memo Opp. to 12(C) Mot., at pgs. 18-19 & Ex. C.
Nor do Respondents dispute that this Court concluded as a matter of fact that “[tJhe cz;,nal
company was dissolved in 1904, and its property interests devolved to the testamentary trust and
its trustee, Key Trust Company of Ohio.” Coles, 116 Ohio 8t.3d 231, 2007-Ohio-6057, 3.
Finally, Respondents do not dispute that these same property interests were transferred
ultimately to Key Trust by deed. Contrary to this factual and legal finding, Respondents
continue to argue that the Order of Sale and subsequent deed conveyed nothing except the Merry
and Townsend tracts. This Court has rejected Respondents’ position repeatedly.

First, in the Coles decision, this Court held that the Coles Relators had a clear legal right
of ownership to their sections of the canal corridor. 2007-Ohio-6057, § 59. That clear legal right
arose from acquisition of the canal corridor either directly from Key Trust or indirectly through
Buffalo Prairie. Key Trust acquired its ownership interest from the 1904 dissolution. Id. at 3.
This finding was not made in a vacuum. Volumes of evidence were admitted by this Court
concerning respective claims of ownership to the canal corridor, including the 1904 Journal
Entry and Order of Sale, which states that the Milan Canal Company’s property ran from the
“southerly end of the canal basin” in the Village of Milan to the “mouth of the Huron River in
the Village of Huron” as well as all the “Dry Dock and all of the said canal basin and all of the
Upper and Lower Locks of said canal.” Memo Opp to 12(C} Mot., at Ex. C. Based upon this
evidence, including the 1904 Journal Entry and Order of Sale, this Court concluded: (a) Erie
MetroParks’ only interest in the canal corridor was its lease rights in the Merry and Townsend
tracts; (b) the Relators acquired a clear legal right of ownership in the canal corridor from Key

Trust; and (c) because the Relators® sections of the canal corridor lay outside the Merry and



Townsend tracts, Erie MetroParks’ physical invasion of their sections constituted a taking. 1d. at
99 19-20, 49, 55, 59.

Further proof that this Court in Coles fully considered and decided that the Coles Relators
owned their sections of the canal corridor is this Court’s detailed analysis of whether Edwin and
Lisa Coles were real parties in interest. Erie MetroParks had argued to this Court that the
Coleses’ previous declaratory judgment action concerning their title to a section of the canal
corridor barred the Coleses from relitigating their claimed ownership. Id. at §50. In that action,
it was established that the Coleses’ deed specifically exempted a “66 foot wide parcel ... now or
formerly owned by” one of the successors in interest to the lessee of the 1881 Lease and, the trial
court found that the Coleses were not real parties in interest because the deed specifically
excepted the 66-foot wide parcel upon which Erie MetroParks intended to build its recreational
trail. Id. at 99 4-5. Rejecting the contention that this prior action defeated the Coleses’
ownership interest in the canal corridor, this Court held that the subsequent acquisition by the
Coleses of the corridor from Key Trust (including the 66-foot-wide parcel) vested title in them to
the property, and thus, they were real parties in interest. Id. at ] 51-52.

Nothing could be clearer from this holding than that this Court found that the 1904
Dissolution Action was the source of title and that the subsequent sale of the canal company
corridor to Key Trust, and then to the Coles Relators, vested title in them to their respective
sections of the canal corridor. In essence, this Court concluded that, as between Erie
MetroParks, a party that the Key Trust litigation conclusively established had no interest in the
canal corridor outside of the Merry and Townsend tracts, and the Coles Relators, who were
direct successors to the canal company through the 1904 sale of the canal company’s assets to

Key Trust, the Coles Relators had the valid ownership interest in the canal corridor. Id. at 1§ 3,



49-54-55, 59. Consequently, the Coles Relators had a clear legal right to the property that
required Erie MetroParks to compensate them for iés physical taking. Id. at ¥ 59.

Second, in summarily denying Erie MetroParks’ Motion for Reconsideration, this Court
rejected again Erie MetroParks’ claim that Key Trust did not acquire an interest in the canal
corridor through the dissolution of the canal company. See Mot. for Reconsideration, at pgs. 3-6
(copy attached to Memo Opp to 12(C) Mot., as Ex. A); Entry Denying Mot. for Reconsideration
(copy attached hereto as Ex. A). Erie MetroParks argued that Key Trust conveyed “nothing” to
Edwin and Lisa Coles in 1999 because Key Trust only obtained “what the canal company
owned,...the Townsend and Merry properties....” Mot. for Reconsideration, at pgs. 3-4. Erie
MetroParks also argued that Relator Otrusina received “nothing” from Key Trust. Id.‘ at pg. 6.
Based on these contentions, Erie MetroParks challenged the Court’s finding that the Coleses and
Otrusina had a clear legal right and instead asked the Court to “deny the writ relative to Relators
Coles and/or Otrusina because neither has a ‘clear’ legal right to have Erie MetroParks
commence an appropriation proceeding.” Id. This Court rejected yet again this contention. Had
this Court wrongly decided that the Coles and Otrusina had a clear legal right of ownership in
their sections of the canal corridor, the opportunity to correct this was available and sought by
Respondents. That this Court did not do so confirms that it correctly decided the issue on the
evidence before it, including the documents related to the 1904 Dissolution Action.

Thirdly, in its Motion for Reconsideration in Coles, Erie MetroParks did nef challenge
this Court’s holding that Coles Relators Robert Bickley or Warren Jones had a clear legal right of
ownership in their respective canal corridors. Mot. for Reconsideration, passim. Both owned
sections of the canal South of Mason Road, whereas the Coles and Otrusina property at issue was

Noirth of Mason Road. Coles, 2007-Ohio-6057, 4 54. Bickley and Jones obtained their title




thrdugh Buffalo Prairie and, thus, indirectly from Key Trust. Id. at § 6. By confining its Motion
for Reconsideration to the propert‘y North of Mason Road, Erie MetroParks conceded that the
1904 dissolution and subsequent sale included properties South of Mason Road, and outside the
Merry and Townsend tracts. Many of the Nickoli Relators’ properties are identically situated,
South of Mason Road. On this concession, it is perplexing how Respondents claim that it is the
Nickoli Relators who are “lying” about the legal consequences of the 1904 dissolution and
subsequent sale of canal company property to Key Trust.

The claim of “lying” is nothing but a smokescreen for Respondents’ collateral attack on
this Court’s decision in Coles that the Relators had a clear legal right of ownership to their
sections of the canal corridor acquired either directly from Key Trust or from Key Trust through
Buffalo Prairie. The goal of this tactic is simple — eviscerate this Court’s decisioﬁ in Coles,
continue to litigate already decided issues, wear down the landowners through interminable
arguments and proceedings, and continue to occupy the property they forcibly seized nine years
ago. The fact that Respondents admit they have yet to commence appropriation actions against
any of the Coles Relators is further proof that delay and further delay is modus operandi of Erie
MetroParks. See Ans., §9] 28-29. This Court can put an end to this by correctly applying sound
principles of res judicata.

B. Contrary To Respondents’ Current Posturing, The Key Trust Litigation
Determined The Ownership Of The Entire Canal Corridor.

Respondents continue to attempt to relitigate Key Trust even though this Court’s decision
that the Coles Relators had a clear legal right to their property is consistent with its correct
finding that Key Trust preclusively determined the ownership of the entire canal corridor.
Respondents now claim that, in Key Trust, Erie MetroParks did not plead that its lease rights

extended to the entire canal corridor and that it did not plead that the canal company owned the



entire canal corridor in fee simple title. Mot. to Strike, at pg. 3. This is a mischaracterization of
the record in Ke‘;z Trust.

The fact is that Erie MetroParks amended its complaint in Key Trust to add as defendants
every landowner that acquired a section of the canal corridor from Key Trust. See Am. Compl.,
attached as Ex. 8 to Resps’ Answer. If Erie MetroParks was claiming that the canal company
owned less than the entire canal corridor and, therefore its own lease rights did not extend the
entire corridor, it had no basis for adding all of the landowners. Equally telling is that Erie
MetroParks specifically pled that the canal company owned the entire canal corridor in fee
simple title and that interest had been transferred to Key Trust and subsequently to the various
other Key Trust Defendants, including the Coles Relators and Nickoli Relators. 1d. at f 8-10.

Yet further evidence, if any more is necessary, that the Erie MetroParks was contending
that the canal company owned the entire corridor is found in its Motion for a Temporary
Restraining Order and Preliminary Injunction in Key Trust against all defendants. See Ex. B,
Erie MetroParks’ Mot. for TRO in Key Trust. The Motion for TRO sought the immediate and
extraordinary relief of restraining all defendants from interfering with Erie MetroParks” use of
the recreational trail for the property subject to the 1881 Lease. Id. This Motion was filed on the
same day Erie MetroParks filed a motion for leave to amend its complaint instanter to add all of
the landowners that acquired a fee simple interest in a section of the canal corridor from Key
Trust either directly or through Coles Relator Buffalo Prairie. The Motion did not limit the
subject property to south of Mason Road or to the Merry and Townsend tracts at all. In fact, the
affidavit of the Park Ranger that accompanied the Memorandum in Support discusses what he
observed on the park trail “adjacent” to Vincent Otrusina’s property and the property adjacent to

the premises owned by Edwin and Lisa Coles. Id. at Affidavit of Robert J. Davis, § 3. Both



properties are North of Mason Road. Coles, 2007-Ohio-54. The very evidence Erie MetroParks
| presented to the trial court in Key Trust to get a restraining order against all property owners

concerned property outside of the Merry and Townsend tracts. Obviously, when it served Erie
MetroParks’ purpose, it claimed broad and exclusive ownership of the entire canal corridor based
on the 1881 Lease from the canal company.

This contention was accepted by the trial court when it immediately granted in its entirety
Erie MetroParks’ request for a temporary restraining order without limiting the property at issue
to South of Mason Road or to the Merry and Townsend tracts. See Ex C, Temporary Restraining
Order. Respondents cannot run from these judicial admissions — especially when those
admissions lead to the trial court granting the extraordinary relief of a restraining ordet. Erie
MetroParks is estopped from asserting that ownership of the entire canal corridor was not at
issue in Key Trust. See Shiﬁ‘lét v. Thomson Newspapers (Ohio), Inc. (1982), 69 Ohio St.2d 179,
187, 431 N.E.2d 1014 (noting that where a party alleges a matter of fact in a pleading, that
pleading is an admission); Faxon Hills Construction Co. v. United Brotherhood of Carpenters
and Joiners of America (1958), 168 Ohio St. 8, 10, 151 N.E.2d 12 (“a distinct statement of fact
which is material and competent and which is contained in a pleading constitutes a judicial
admission™).

Equally important, Respondents are also estopped from claiming that Nickoli Relators did
not obtain title from the canal company. Where a plaintiff and defendant claim title from a
common source, the plaintiff cannot attack the validity of the common source’s claim to title to
show it is worthless in order to defeat the title claim by the defendant. Monroe v. Doe (1835), 7
Ohio 262, 1835 WL 51, at *2-3; Robertson v. Pickrell (U.S. 1883), 109 U.S. 608, 615-616. In

Key Trust, Plaintiff Erie MetroParks claimed title to the whole canal through the canal company
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and certainly used that claim of title to obtain a restraining order against a// landowners who
acquired sections of the corridor from Key Trust, including the Nickoli Relators. It cannot now
attack the common source of title simply because its claim of ownership was limited to the
Merry and Townsend fracts.

In addition, had Erie MetroParks believed that the canal company did not own the entire
canal corridor, it should have either not named certain defendants or chosen to assert that the
canal company did not own the canal and that the Key Trust defendants lacked title. Instead,
because its claim to use of the entire canal corridor through the Lease was dependent upon the
canal company’s title, with its Amended Complaint and Motion for TRO, Erie MetroParks
defended the canal company’s title to the entire canal corridor. Accordingly, contrary to
Respondents’ repeated contention, the parties in Key Trust litigated the ownership interests as to
the entire canal corridor. That is precisely why this Court correctly held that Key Trust
preclusively established the ownership interests of the parties to that action. Indeed, this Court
held that “the ultimate emphasis in that litigation {Key Trust] at both the trial and appellate courts
oﬁ the interests of the board being limited to the Merry and Townsend parcels” and that the trial
court in Key Trust “ultimately resolved this issue in favor of the defendants, including relators,
by holding that the board had no property interest in the iand north of Lock No. 1.” 2007-Chio-
6057, 9 55.

As this Court held, Key Trust conclusively established the ownership interest of Erie
MetroParks and the Key Trust defendants in the canal corridor. Id. at §§ 34, 49, 55. This Court
recognized that Erie MetroParks not only raised claims of ownership through the Railroad Lease,
but had the ability and did raise claims of ownership through other sources, including by

quitclaim deed from Oscar Meeker. Id. at § 55. Thus, Erie MetroParks elected to proceed on the

-11-



allegation that its lease from the canal company covered the entire canal corridor. It is precluded
from relitigating that issue. Johnson's Island, Inc., 69 Ohio St.2d at 244 (holding that res
judicata bars a party from relitigating the same matters when it failed to “make good his cause of
action..,by all the proper means within his control” even if he fails in that respect, “purposely or
negligently™).

Finally, Respondents’ claim of after-acquired title to the canal corridor is meritless. First,
Respondents never raised the claim of after-acquired title in either Coles or Key Trust. As this
Court held in Coles, the issue of ownership of the canal corridor was preclusively determined in
Key Trust, Respondents therefore purposefully or negligently waived this purported claim of
title. Johnson’s Island, 69 Ohio St.2d at 244. Moreover, Respondents misapply the after-
acquired fitle doctrine. Respondents rely upon a principle of law that when a lessor enters into a
lease, but only after-the-fact had the authority to do so, the lessor cannot use the lack of authority
at the time the lease is made against the lessee. Liberal Savs. & Loan Co. v. Frankel Realty Co.
(1940), 137 Ohio St. 489, 491-492, 497, That principle of law has no application in this case and
is inapposite. The parties do not dispute that the canal company had the authority to enter into
the 1881 Lease, but that point is irrelevant. In 1904, the entire canal corridor was deeded to Key
Trust.

For this and all of the above reasons, Respondents’ Motion is without merit. Since
Respondents do not dispute the fact that privity exists between the Coles and Nickoli Relators, a

peremptory writ should be issued based upon the doctrine of res judicata.
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IL Respondents Do Not Have An Interest In Any Part Of The Canal Corridor
Through Adverse Possession

A Coles Conclusively Rejected Respondents’ Claim Of Ownership Of Any Of
The Canal Corridor Through Adverse Possession.

Respondents’ second claim of “lying” is equally unfounded. Coles conclusively
establishes that Respondents’ resurrected claim to an interest in the canal corridor through
adverse possession is frivolous. In its Answer in Coles, Erie MetroParks asserted the affirmative
defense of adverse possesston: “Some or all of the claims are barred by the doctrine of adverse
- possession.” See Ex. D, Answer of Respondents in Coles, at pg. 5, § 5. Erie MetroParks put
directly at issue in Coles its claim of purported ownership of the canal corridor through adverse
possession. Notwithstanding this assertion, this Court found that the Coles Relators had a clear
legal right in their sections of the canal corridor, which Erie MetroParks improperly took without
first providing just compensation. Coles, 2007-Ohio-6057, § 59. Thus, this Court conclusively
rejected Erie MetroParks’ adverse possession claim. Because Respondents do not challenge that
the Nickoli Relators are in privity with the Coles Relators, as a matter of law, this Court’s finding
that Coles Relators had a clear legal right of ownership in their sections of the canal corridor
applies as res judicata to bar Respondents’ claim of ownership through adverse possession.
Johnson’s Island, 69 Ohio St.2d at 244.

This Court’s rejection in Coles of Erie MetroParks’ Motion for Reconsideration further
establishes the complete rejection of Erie MetroParks’ claim of ownership through adverse
possession. In that Motion, Erie MetroParks argued that the trial court in Key Trust never
addressed the issue of adverse possession as to the sections of the canal corridor outside of Merry
and Townsend tracts. Erie MetroParks told this Court that it “should modify its decision to

expressly indicate that the Court’s decision does not preclude the Erie MetroParks from
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establishing title to portion of the rail corridor through adverse possession....” Sec Ex. A to
Memo Opp to 12(C) Mot., at pg. 9. This Court refused and thus rejected Erie MetroParks’
argument that adverse possession remained an open issue.

Indeed, this Court’s actions are consistent with the Key Trust trial court’s adverse
possession finding, Respondents attack the integrity of counsel by claiming that Relators’
statement that Key Trust held that Respondents had no interest in any part of the canal corridor
by adverse possession is “blatantly false.” Resps.’ Mot. to Strike, at pg. 8. That is a remarkable
charge considering this Court rejected Erie MetroParks® Motion for Reconsideration in Coles.

Moreover, this Court held that Key Trust preclusively established the ownership interest
of the parties to Key Trust to the canal corridor. This Court did not find that Key Trust
established that Erie MetroParks had a property interest in any of the canal corridor through
adverse possession. Respondents do not dispute that Erie MetroParks raised adverse possession
in Key Trust. Accordingly, it is Respondents’ claim that Key Trust did not preclusively establish
the parties’ respective ownership interest in the canal corridor that is false. By claiming that
adverse possession as to the sections of the canal corridor outside the Merry and Townsend tracts
remains in dispute after Key Trust, Respondents yet again try to render the Coles decision
meaningless.

B. The Key Trust Litigation Conclusively Determined That Respondents Do
Not Own Any Of The Canal Corridor Through Adverse Possession.

The Key Trust trial court rejected Erie MetroParks® claim of ownership through adverse
possession as to the entire canal corridor. As established supra, with its Amended Complaint and
Motion for a Temporary Restraining Order, Erie MetroParks claimed a lease interest in the entire
canal corridor. It had no other basis for suing property owners with an interest in the canal

corridor North of Mason Road, and it certainly had no basis for seeking a temporary restraining
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order against all defendants from using the entire canal corridor or interfering with Erie
MetroParks’ use of the corridor for its recreational trail. Consequently, only because it believed
it had a claim to the entire canal corridor did Erie MetroParks specifically plead that the canal
company owned the entire canal corridor in fee simple titie and that interest had been transferred
to Key Trust and subsequently to the various other Key Trust Defendants, including the Coles
Relators and Nickoii Relators. Id. at 9§ 8-10. Thus, Erie MetroParks placed ownership of the
entire canal corridor at issue in Key Trust. Accordingly, in its 2000 decision, the trial court
addressed Erie MetroParks’ property inferests in the entire canal corridor.

In its 2000 decision, the trial court noted that the case presented it with four issues.
Resps. Ans., at Ex. 11, at pg. 1. The third of those issues was “whether Plaintiff [Erie
MetroParks] has gained any interest in the property at issue by adverse possession.” Id. The
trial court held that “Plaintiff has not met its burden to establish any interest in the property at
issue by adverse possession.” Id. at 5. Respondents now claim “property at issue™ cquates only
to what the property that the trial court ultimately found to be under the Railroad lease, the Merry
and Townsend tracts. However, the “ultimate emphasis of the litigation at both the trial and
appellate courts [was] on the interests of the board being limited to the Merry and Townsend
parcels....” Coles, 2007-Ohio-6057, § 48. Finding that the trial court somehow kept open the
issue of adverse possession, as Respondents now urge, is absolutely inconsistent both with this
conclusion and Erie MetroParks’ own claims in Key Trust.

In addition, the trial court also faced the issue of whether Erie MetroParks “acquired any
ownership interest in the property at issue by virtue of a quitclaim deed from the Wheeling
Railroad.” Resps. Ans., at Ex. 11, at pg. 1. As this Court held in Coles, the trial court

“ultimately resolved this issue in favor of the defendants, including relators, by holding that the
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board had no property interest in the land north of Lock No. 1.” Coles, 2007-Ohio-6057, § 53.
That holding makes clear that the “property at issue” for the quitclaim deed issue was the entire—
canal corridor — not simply the Merry and Townsend tracts. Logically, this analysis also makes
clear that the “property at issue” for the adverse possession issue was the entire canal corridor.
This holding further reveals the startling nature of Respondents’ claim that Nickoli Relators
made a “blatantly false” statement. Respondents are essentially claiming that this Court itself
made a false representation about Key Trust.

As the above establishes, far from a “blatantly false” statement, Nickoli Relators’
accurately recite the trial court’s decision in Key Trust. Further, because privity is conceded by
Respondents, based upon a plain application of res judicata principles, the requested peremptory

writ should be granted.

CONCLUSION

Faced with established rules of law warranting a peremptory writ, Respondents resort to
filing what amounts to an impermissible Reply couched as a Motion to Strike. Respondents’
Motion is yet another example of its continuing refusal to recognize this Court’s mandate in
Coles. Respondents rehash of arguments previously made and soundly rejected by this Court
and the courts in Key Trust must cease. The Nickoli Relators® long quest simply to obtain what
is due them pursuant to established precedent and the Constitution warrants the requested
peremptory writ.

For this reason and those above, Respondents’ Motion should be denied in its entirety

and Relators’ requested peremptory writ should be granted.
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served this 16" day of March, 2009 via regular U.S. mail, postage prepaid, upon Thomas A.
Young, Porter, Wright, Morris & Arthur LLP, 41 South High Street; Columbus, Ohio 43215 and
John D, Latchney, Tomino & Latchney, LPA, 803 East Washington Street, Suite 200, Medina,
Ohio 44256, counsel for Respondents Erie MetroParks and Board of Park Commissioners, Erie

MetroParks.

Thomas H. Fubdgie (074201)
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State of Oliiorex rel. Edwin M. Coles etal. Case No. 2006-1259

22 g

_  RECONSIDERATION ENTRY
Jonathian Granville et al. [
- INMANDAMUS

Itis ordered by the Court that the motion for reconsidetation i this case is denied.

THOMAS J. MOYER
Chief Justice

EXHIBIT
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IN'THE c:mm"r OF ¢!

BOARD OF PARK COMMISSIONERS, : |
FRIE METROPARKS, :

Plaintift
TN
?fuav TRUST COMPANY OF OHIO, N.A.,

1% OF THE TESTAMENTARY @ |
4T OF VERNA LOCKWOOD D

WILLIAMS, etal, o
Defetdanits c

Commissioners, Rrie MemroParks, hercby respeot:

~ ERIE CGUN’ﬂ’Y OMIO

| TUDGE ANN B. MASCHARL

| PLAYNTIFF'S COMBINED MOTION

Pursvant to Rule 6§ of the Ohlo Rulﬁsjt Civil Procedure, Plaintiff, Board of Park

TO:USSP - Columbus  P.BO2/8E5

OMMON PLEAS

CABE NQ. 99-CV+442 T

k MPORARY RESTRAINING
DRBER-AND PRELIMINARY
INJUNCTTON

lly moves for orders from this Court granting

Plaintiff & Temporary Restraining Order and a ¥

in goncert with them) from directly or indirectly: (1)}

obstructions; equiptent or pessonal property.of any-:

(including the Defendants 1o be added a3 new pamaw this action by the Mation for Leave to Pile
Amended Complaint Jnsranter being filed conenrrdntly herewith), collcetively, and each of them

| individually, enjoining Defendants (and anyone awﬁLg on their behalf, in association with them or

(the “Property™} that is covered or allegerto e covémd by the lease that is the subject of this astion

|lor any improvements thereon; (2) posting, placltg of maintaiding signs, barriers, barricades,

of the Property by Pluintiff or Plaliti[Fs employees éx‘.au’thoﬁzad tepresentatives; (4} interering with

eliminary Injunction against the Deféndants

maging ot altering any portion of the property

ind on fhe Property; (3) interfering with the use

EXHIBIT

-

R = A
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persons usitig those portinne of the Property: thatPlaintiff opens or hes opened lo pubiié we.

‘Plaintiff also respectflly requests an Order from s Céiurt reguirinig Defondants o immediately

[ remmiove all signs, barriers, barticades, obstractions, acJ ipment and personal property posted orplaced
:':upnn the Property by Defondants oranyone acting bm their behalf, in asseclation with them of in |
concert with thern, |

The Temporary Restraiing Order ﬁﬁdﬁgl“mﬁmiuminj wsiction are nigeessary to prescrve the
;sia_tus_. quo among the pani‘::s-'-rpﬁnding_- a decision b¢ this Court on the merits, in ordér W preveént
| dammiags to the Proporty, and in‘order o prevent injidy to petsons. Tho reasons for tis Motian arg
more fully set forth in the Memorandum in 54":'51’“’1‘ of this Motion, which is being Rled

'uuntampommausly herewith and {8 expressly inct:db‘orated hersin by this reference,

Respeetfully submitted,

BATU 'GARTNLR & O'TOOLE
{BG) 1 PROFESSIONAL ASSOCIATION

Abmh&m Llcbm‘mnn (001 4295)

Depnig M., O Toole. (G003274)

Attorﬂ ys for Plaintiff, Board of Pask
Srtgeth 1onm, I:rm MelroParks

.‘l. Ohm 44001-1124
Pl, (440) 244-1212
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CERTIFIC/

“This is to certify that  copy of th foregoinis Plaiatlff's Corbined Motion tor Towmporary
| Eqstminingﬁ):der and Preliminary Injunction has be o sent by ordinary U.S. mail, postage pre-paid; |
| this _,[jﬁﬂy of hily, 2000, t0 Ranidal L. Stricklerf. Attorney for Defendant, Key Trust Compary

[ of Ohiio, N.A., Trustee, ete., 16 West Church Street; P:0, Box 543, Milan, Ohio 44846; 1. Anthopy

=ty

I;.o:gau,;A’fiaméy;fbiﬁu!ffa'lb_Pfﬁifi:,_ Lid:, assipnee of Defondant, -qu:’Tfﬁsi.Cbmpany af Ohio, N.A. |
Trugtes, etc., Wright & Logan Co., L.P.A., 4266 Tullar Road, Suite 101, Dublin, Ohig-43017; and
to D, Jeffery Rengel, Atiomey for Buffalo Prairic, LJH, assignee of Defendant, Key Trust Company

of Ohio, N.A., Tristee, cto,, 421 Jackson Street, Sax 5iisky,- Ohio 44870,

Abraham Iieberman
Attornéy for Maintiff, Board of Purk
Cammissionets, Brie MotroParks

July 14,2000 .
GWolwil T T864tmetion TR, wid
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IN THE COURT fo);

BOARD OF PARK. COMMISSIONERS,
BRIE METROPARKS,

Plairitiff

~VE=

TRUSTEE OF THE TES TAM EN‘FARY
’I‘RUS TOF VFRNA LOCKWOOD
WILLIAMS étal,

Defendants

Plaintiff, Board of Park Comvmissioners,

party in intérest for Key Trust Company of Ohiio,

‘Hohler, Ellen H. Haohler, Rita M. Beverick, Patricd

TO:YSSP ~ Columbus P.0OR/018

COMMON PLEAS

ERIE: COWW OHIO

CASE NO, 99-CV.442

JUDGE ANN B, MASCHAR]

PLAINTIFF'S MEMORANDUM
IN SUPPORT OF COMBINED
MOTIEIN l"OR TEMPDMRY

5] NG ORDER AND
PI{ELIM[NARY INJUNCTION

Erie MetroParks, submitz this Memorandum in

Support ofits combined Motion for Temporary Réstiaining Order and Preliminary Injunctionduring
the pendency of this action against Defendants Ky Trust Company of Ohio, NLA., Trustee of the

Testamentary Trustof VernaLockwood Witliams] Buffalo Praire, Ltd., the allegedassignee and real

N.A., Trustee of thie Testanentary Trust of Verna

Lockwood Williams, and the new party defendaris songht to be added by the Motion for Leave to

File Amended Complaint Jnstanter being filed cohicnrrently herewith: Vincent R. Otrusina, Dale A,

8 A. Charville, Trustee U/A Patricia A. Charville

as custodians for Autumn M. Nickoli and Jared J.

Trust Dated Septembet 28, 1994, Dorcas P. Gasjcr,_ Gerald O.B. Nickoli and Robin L. B. Nickoti,
3, Nickoli under the Olile Transfers to Minors Act,

Douglas [ildenbrend, John F, Landoll and/ox Vi.rLi_ni'a A. Landoll U/A. Co-Trustees Landoll Family
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“Thist Dated July 24, 1998, Warten R. Jones, Robert C; Bickley, Theresa R. Johnston, Eliot F.

Fischer, Kim Reid-Fischer, Gary R, Steiner, Virgthia M. Steiner, Michae] P. Mayer, Alice F. Fowler,

Thiomas §, Jordan, Marsha A. Jordan; John J. thtcc, Christine Joyce, Billy R, Rasnick, Donna I.

| Rasnick, Maria Spetling, Joseph Jirousek, Patricia Jirousek, Richard Rinella, Carol Rinella, Huron

Lime Compatiy: Edwi Coles and Lisa Coles.

T;hgsu!;ﬂeqt of thisaction is a_JEI?.se-ﬁafedi::Lu]y: 12; 1881, foraterm of ninety-nine (§9) years,
- renewable forever (the “Lease™). The Lease covérs at least portions of a strip of land formexly used
for trainy frangportation, and which is how in 11:5. process of being improved as a parkway for

transportation by pedestrians and vehicular traffle and other parl purposes (the portions which are

subject o the Leass being hereinafter referred tofas the “Property™); Plalntiff is the current holder
of the tenant’s rights under the Lease, and Defen ts elaim some right to the Property that {s subjeet
to the Lease.

Plaintiff filed a Complaint in this case sfﬁa‘king a declaration from this Court that, among
other things, the Leass is in full force and effectland that Plaintiff is entitled to sols and exclusive
[ oceupancy of the Property,

Recently, someor all of the Defendanis o persons acting ot thelr direction and condrol have
taken actions to interfure with the Park District’ §possession of the Property and the public’s use of
those portions of the Property that have been of:anad 10 the public. Recently, such actions have
included posting “keep out” signs on the Pmpart‘? , erecting barriers, barricades and obstructions en

the bike trafl, interfaring with Plaintiff's contractds working on the gite, verbally assaulting trail users
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|l the Property (Affidavit of Park Ranger Robert ]

> FROM:ERIE GO 418-627-77@9 TU: VUSSP - Columbus P. B4~ 141

and, on July 12, 2000, assaulting one of the Plainkiff's tangers who was in the process of pafrolling

ivis; attached hereto),

Aasis evidenced from the Affidavit of Robért Davis, there is a real danger that, 1{' ihis Court
doéanot grant the Temporary Restraining Order aid Prefiminary Injunction sought; the Property may
‘be damaged and/ofthe Park Distriet® s.{,t:’rqpi@yﬁﬁ?izﬂnd_ mmbers 9‘[’ ‘the :pl.iElic may be ifjured.

1L ARGUMENT

A preliminary injunction is designed td preserve “the court’s ability to grant cffective,
‘meaningful relicf after a determination of the mdrits,” Gobel v, Laing (1976), 12 Chio App.2d 93,
94 City of Cleveland v, Div. 268 of. AmaigamateidA.ssn. of Street Rlectrie Raibway & Motor Coach
Emplayees of America (1948), 84 Ohio App. A3, 46 (putpase of a preliminary and temporary
injunction or restraining order is to preser-ve-thé‘ status quo of the parties and their rights pending

fina] adjudication of the canse upon the wérits).

In the instant case, 4 femporiry rastrainir’ig order and a preliminary infunction are -absohrl:aiy
essential to prescrve the stalus guo among the me'es and 1o preserve the Court’s ability to provide

a meaningfl remedy. Defendants have interfered with the rights of Plaintiff and the public to use

the Property and have recently threatened violetice (Affidavit of Ranger Robert Davis). There is

every indication that the actions of the Df:fandmis'wi}l,qsc'alaic regulting in damage to the Property

|| and/or injury to persons. Defendants, on thc other hand, will sustain absolutely no harm or

inconvenience by the pranting of requested injuﬂcﬁva relief. [fthe Court determines that the Lease

has terminated, Plaintiff will vacatz the Leased f?rapcrty or acquire it by appropriation.
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ptevent ireparable harm.

sy (L - ‘
Ah#abam L:cberman (90]4295)

2 rRUMIERIE TU 419-627-7789 TOIWGSP - Columbus H.Udn YLy

Accordingly, the Temporary Res,t‘_‘r,ai_:;inﬁ Otder and Preliminary Injunction vequested. by

Plaintiffs Motion arg _ab_sglutely essential to preserve the status quc: between the parties and to

Redpectfully submitted,

IMGARTNER & O'TOQLE
L] ;AL PR@FESSIDNAL ASSOCIATION

Dehnis M. 0'Toale (0003274)

Atirieys for Plaintiff, Board of Park
ommissioners, Frie MetroParks

582 North Leavitt Road

Arbhetst, Ohio 44001-1 131

Pl (440) 244-1212
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ATE. OF SERVICE,

This is to certify thiat & copy of the foregoing PlaintifP's Memorandum of Law in Support of

Combined Motion fér Témporaty Reswdinmg eder and Pi-e]iminary Injunction hag been sent by

ordinary U.S, mail, postagepre-paid; this { A Jay of Ruily, 2000, io Randal L. Strickler, Attorney

L y———

for Defendant, Key Trust Company ofOhio, N, Trustes, ete., 16 West Chutch Street, .0, Box
| 543, Milan, Olio 44846; I Anthony Logan,|Attorney for Buffalo Prairie, Ltd., assignee of

Deferidant, Key Trust Cotripatiy of Ohio, N.A.| Ttustee, ete,, Wright & Logan Co., L.P.A., 4266

|| Tisller Road, Suite 101, Dublin, Ohie 43017; andlto 1. Jeffery Rengel, Atlorhey for Buffalo Prairie,

Ltd., assignee of Defendant, Key Trust Cnmpan‘y of Ohio, N.A., Trustee, efo., 421 Jackyon Street,

Sandusky, Ohio 44876.

Abraham Lieberman
Attorney for Plaintiff, Board of Park
Comniissioners, Erie MetroParks

Rl 14,2000
GAWotnn1 1 | TORYTR o lawl: wpd
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\| STATE OF QHIO

|| of part of the park trail adjacent to premises ¢

S FelMeRiE CU 419-627-TrE9 TO:VUSSE - Co lumbus P Bl

S8 ': AFFIDAVIT OF ROBERT J. DAVIS

| COUNTY OF

1, Robert J. Davis, the undersigned, Em'n': first duly sivom, depose and state as follows:

1. My namé is Roheit J, Davis and T am endployed by Btie MetroParks as a Park Ranger,

2, Onorabout 10; 10 p.in. on July 12,2000 'j.iilie_* cloging gates on Eric MeiroParks Huron River
Gresnways ] saw no trespassing signs in the rmd Iz of the greenway near the Dupont March exit to
thie trail. At the entrance to ﬂle‘cmp' ground I' saw more signs and 3 or 4 people with vehicles
blocking the trail, As I exited my cruiser to] close the gates the subjects began yelling and
approached threatening to call the sheriff to evi_ii:t mc from the property. As | proceeded with my

| closing duties one female derhanded 1 Jeave andj wanted ity identification card. She then grabbed

atmy duty beltin the area of the revalver ﬁndz‘wa;é,,pﬁsbed away, She thenopened the passenger side
door of the eruiser and grabbed items from the gront seat and said she had the right to do anything

ent property and to retwm it which she did

she wanted. She was advised that was govel

| reluctantly. Ihad to Josk the crutser with the keys in the ignition to keep her from re-entering, which

cut off commtnunication to the sheriff's office for I:lp. Subjects then left after more threats of calling

the sheriff. I advised them that they shoutd ca]l the sheriff's office to make them fecl better about

| the situation, | then called Nejl Hemminger fromh the camp ground nearby to brlog leys to get in to
| wnlogad

o [lesked cruiser and left the scene.

cruiget. He arrived at approximately 10:48 p.
3. On March 10, 2000, myself, accompanied by two other park rangers made an ¢xamipation
iped by Vincent Otrusina. In the center of the trail

premises we observed that a large hole had becn:.r:lug,-. approximately six fect deep and ten feet wide,
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with the soil placed to the Wost, east and sout'hsv'%xliich effectively blocked the trail so no vehicles
could get through, We then viewed that part of tHi e trail adjacent to premises owned by Edwin end
Lisa Coles and observed alargé hackhoe parkedm the coiter of the trail, which also made the trail
impassible. :

4. Vurther affiant sayeth vaugh.

Sworn to before me and subscribed in:m‘.r presence this ﬂ Z Hday of July, 2000.

pary Public

| 3ty 14, 2000
,mwdmmwomwmmamn wiill

ABRAHAM LIEGERMAN, Atto
otary Pubtic » Stata of ﬂmw At Low

Myl ommission has no
fominission han c.exp;ratlnn date.
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IN THE COURT Of COMMON PLEAS
ERIE COUNTY, OHIO

|| BOARD OF PARK. COMMISSIONERS, : | CASENO, 99-CV-442

ERIE METROPARKS e
JUDGE ANN B. MASCHARI
Platatiff
s- : | CERTIFICATE OF COUNSEL

KEY TRUST COMPANY DFVOI-IIO NA, -

TRUST OF VERNA LOCKWOOD
| WILLIAMS, et al.,

Defendants

STATE OF OHIO

COUNTY OF LORAIN

Abraham Ligberman, being sworm, state:fh:

1. I am Yeensed ag an attorney an' coungelor at law in the Staie of Ohio. [ am an
attorney for Plaintiff, Board of Park Commissidners, Erie MetroParks,
. 2. Onp July 14, 2000, 1 placed a tele] thome call 1o the law offices of D. Jeffery Rengel ar
11:30a.m, I spoke with alady whio ldenuﬁﬂd erself as Lori Denres, and advised me that she was
Mr. Renigel’s seeretary. She also advised me thet Mr. Renge! was on vacation. T advised het that

I represented the Board of Park Commissiongrs and that; on the afternoon of Tuly 14, 2000, 1
|intended to file a Motion for Temporary Restraiiting Order and Preliminary Tnjunetion agmnst Key
Trust Campa.ny of Ohio, N\ A., Trustee of the %cstmnmtary Trust of Verna Lockwood Willjams,
Buffaln Praitie, .td, and various property owriehs Who I assuriied were represented by Mr. Rengel.

Ms. Denras statczd that therc was another attom

of what would happen.

in Mr. Rengel's office, and she would advise him
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3. Yt is my understanding that D. J eﬁ’ery Rengel represeiits, not only Buffelo Prairie,
| Ltd., but also all of the additional Defendants, hagcd upof complaints in foreible entry and detainer
M, Rengel filed on their behalf with the Hurof ‘\riummpal Court and the Erie County Court,

' 4, Ouv July 14,2000, at 11:35 am,, [spoke by telephone with Randal Strickler, counsel
to Key Trust Company: of Oluo, N.A,, Trustee| of the Testamentary Trust of Vema Lockwood
Williams, T informed Mr. Stelekler that T intended to file A Motion for Tenparary Restraining: Order
| and Preliminary Injunction against: I{ey Trust Cole npany of Ohig, N.A., Trustes of the Testaivientaty
 Tiust of Verna Lockwood Williamis, Buffalo Priirte, Ltd, atid various propesty OWHEES.

5. Purther Affiant seyeth naught. |

Tnty U4, 2000 i R
(A Wolar] 7\1 7068 gerioounanl 1 | mmaﬂldﬂh
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et TALIeDRAE L

| BOARD OF PARK COMMISSIONERS,
| BRIB METROPARKS,

| KEY TRUST COMI’ANY OF OHIO, N, A, -

ITRUST OF VERNA LOCKWOOD :

teave to file Amended Complalat for Deelaratory |

| days hereptter, or unttl further order of this Conit,

o otherwise, be end are hereby testralned and eni

419-bEv-77E39

Plaintiff
i
TRUSTEE, OF THE TRSTAMENTARY  :

WILLIAMS, etal,,

‘Defendants

ITIS THEREFORE ORDERED that com:

IN THE COURT, OF COMMD
- ERIE coum“f oo

For good cause shown; Plaintiff s Motioh fo

neing with the flling hercofrng for fonrteen (14)

. TO:VGSP ~ Golumbus P e v

AMMON PLEAS

{ CASE NO. 99-CV-442

! juDGE

TEMPORARY RESTRAINING ORDER

-Temporary Restraining Order is hereby granted,

Relief is herely pranted.

agents, servants, employees, atlorneys and those p

them or in euncert with them who recelve actua)

|| altering any portion of the property (ihe ‘-‘Pmp'e_n){T’f)-thg}t is covered or alleged to be covered by the

lease that is the subject of this action or any

i maintadadng signs, barriers, barricades, n-bs’rmnﬂnis,-cqlﬁpmsm or personal property of any kind on

the Property; (3) interfering with the use of the

EXHIBIT

I C

by consent of the parties, Defendants and their

: ofice of this Order, whether by personal sexvice

ined from directly or indirectly: (1) demaging or
fmprbvemmis thereon; (2) posting, placing or

Property by Plaintiff or Plaintiff’s employees or

rsons acting on their hehal £, in assoctation with

3 03/ bay
?/m }oo
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guthorized representatives; (4) interfering with pcré%b'ns using those portions of the Property that
Plainitff opens o has opéried 1o public fise, :
IT 1§ FURTHER ORDERED that ﬁéﬂ:’-ﬁéﬁrﬁé remove all signs, burriers, barricades,

| qbﬁmﬁp:;s,-cqui]iiﬁenﬁaﬁd-'ﬁéﬁééﬂat'ﬁrbpér_ty--p'pst’a‘t{ or placed upon the Property by Defndants or

| ariyoné acting on their behalf, in assocfation with thém or in Soncert with thei.

IT 1§ FURTHER ORDERED thét Platnt EF%,—Mﬁiiﬁﬁgfm i Prefiminary Injunction is set for

heating at _ 9:00 ___o'tleck 8 m. on Ji!l}’ 25, , 2000,

Becanse Plaintiff s a ﬂql’iﬁc‘ai subdivision, #o sectirify is requited.,

IT 18 FURTHER ORDERED ifiat copled of this Order be immediately sorved upon

Defendantt by the Sheriff or by PlalntifPs ecimsellor his desipnos pursuant to the Rules of Civil
_ I p

\| Brocedure, or by any other manner permifted by law.  Plaintiffs are restrained from
lany use of the properiy until after July £5, 2000 at 9:00 a.m. * At which tive
IT 15 SO GRDERED. ourt shall conduct & hearing,.

Voo & Coiir
@fwﬁ%@,-

Dater _ _ . 2000

Tuly 14, 2080, _ _
G\Walaa] Tv1 POSATRROJdgententontiyt wiid

*Brovided, bowever, YialntsfE My ctmtﬂtm to allow the '
thope portions of the property that hdve heretofore been opened tgs;;blic
use, such use to be in aecordlice witH Park Regulations.
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel. CASE NO. 06-1259

EDWIN M. COLES, et al.
Relators
V.

JONATHAN GRANVILLE, et al.

Respondents

RESPONDENTS’ ANSWER TO RELATORS’ PETITION FOR A WRIT OF
MANDAMUS

John D. Latchney (0046539)
TOMINO & LATCHNEY, LI.C LPA
803 East Washington Street, Suite 200
Medina, OH 44256

Tel. (330) 723-4656

Fax. (330) 723-5445

E-maijl; jlatchney(@brightdsl.net

Attorney for Respondents Jonathan Granville and
Board of Park Commissioners
Erie MetroParks

EXHIBIT

),




ANSWER TO COMPLAINT FOR WRIT OF MANDAMUS

Now come Respdndents Jonathan R. Granville and Board of Park Commissioners, Brie
MetroParks, who for their Answer to the Petition for a Writ of Mandamus filed by Relators, state
as follows:

1. Deny the allegations contained in Paragraph 1.

2. Deny the allegations contained in Paragraph 2.

3. Admit Relators Edwin and Lisa Coles, Buffalo Prairie, Ltd., Robert C. Bickley,
and Warren (Bob) Jones are landowners who reside or have their principal place of business in
Erie County, Obhio, and that Relator Linda Moir serves as executrix of the Estate of Vincent P.
Otrusina, who resided in Erie Céunty, Ohio before hig death, but deny the remaining allegations
contained in Paragraph 3.

4, Deny the allegations contained in Paragraph 4,

5. Deny for want of knowledge the allegations contained in Paragraph 5.

6. Deny for want of knowledge the allegations contained in Paragraph 6.

7. Admit the allegations contained in Paragraph 7.

8. Admit the allegations contained in Paragr.aph 8.

9. Deny the allegations contained in Paragraph 9.

10.  Deny the allegations contained in Paragraph 10.

11.  Admit that the Canal Company was chartered by the State of Ohio 1n 1827 to
construct and operate a canal from Milan, Ohio, but deny the remaining allegations contained in

Paragraph 11.




12. Admit that the Canal Company acquired portions of the canal corridor from
Ebeneser Merry and Kneeland Townsend and that the Merry tract lies south of Mason Road,
Milan Township, Erie County, Ohio, but deny the remaining allegations contained in Paragraph
12.

13.  Admit the allegations contained in Paragraph 13.

14.  Admit the allegations contained n Paragraph 14.

15.  Admit the allegations contained in Paragraph 15.

16.  Deny the allegations contained in Paragraph 16.

17.  Denied for want of knowledge the allegations contained in Paragraph 17.

18.  Deny for want of knowledge the allegations contained in Paragraph 18.

19.  Admit the allegations contained in Paragraph 19.

20. Admit the allegations contained in Paragraph 20.

21.  Admit the allegations contained in Paragraph 21.

22.  Admit the allegations contained in Paragraph 22.

23.  Deny the allegations contained in Paragraph 23.

24, Admit the allegations contained in Paragraph 24, except the commencement date
relative to Key Trust, which was in 1999.

25.  Deny the allegations contained in Paragraph 25.

26.  Admit that on appeal, the Court of Appeals for the Sixth District in Ohio reversed
some parts of the trial court judgment, but deny the remaining allegations contained in Paragraph
26.

27.  Deny the allegations contained in Paragraph 27.

28.  Deny the allegations contained in Paragraph 28.

3




29.

30.

31.

32.

33.

34,

35.

36.

37.

38.

39.

40.

41.

42.

43.

Deny the allegations contained in Paragraph 29.
Deny the allegations contained in Paragraph 30.
Deny the allegations contained in Paragraph 31.
Deny the allegations contained in Paragraph 32.
Deny the allegations contained in Paragraph 33.
Deny the allegations contained in Paragraph 34.
Deny the allegations contained in Paragraph 35.
Deny the allegations contained in Paragraph 36.
Deny the allegations contained in Paragraph 37.
Deny the allegations contained in Paragraph 38.
Deny the allegations contained in Paragraph 39.
Deny the allegations contained in Paragraph 40.
Deny the allegations contained in Paragraph 41.
Deny the allegations contained in Paragraph 42.

Deny the allegations contained in Paragraph 43.

COMPLAINT IN THE ALTERNATIVE

Reaffirm their previous admissions and denials in response to Paragraph 1.

Deny the allegations contained in Paragraph 2.
Deny the allegations contained in Paragraph 3.
Deny the allegations contained in Paragraph 4.

Deny the allegations contained in Paragraph 3.



AFFIRMATIVE DEFENSES

The claims are barred by res judicata.
The claims are barred by claim preclusion and/or issue preclusion
The claims are barred by the doctrine of stare decisis.
There is neither a clear legal duty for Erie MetroParks to commence appropriation
proceedings, nor a clear legal right of Petitioners to same.
Some or all of the claims are barred by the doctrine of adverse possession.
The claims are barred by the doctrines of waiver and/or estoppel and/or laches.
Some or all of Relators are not proper parties to this suit because they have no
right, title or interest in or to the property which is the subject of this suit.
Some or all of Relators lack standing to pursue the claims set out in the
Complaint.

Respectfully submitted,

yﬂ'&""‘\b" ;i s, S[ U") (306'20%\

D. Latchney (0046539)

MINO & LATCHNEY, LLCTLPA
803 East Washington Street, Suite 200
Medina, Ohio 44256
Telephone: (330) 723-4656
Facsimile: (330) 723-5445

E-mail: jlatchney@brightdsl.net

Attorney for Respondents



CERTIFICATE OF SERVICE

A copy of the foregoing Answer to Complaint for a Writ of Mandamus was served via
regular U.S. Mail on this 24™ day of July, 2006 upon:

J. Anthony Logan Nels Ackerson
BROOKS & LOGAN CO., LPA ACKERSON KAUFFMAN FEX, PC
5025 Arlington Centre Blvd., Suite 350 1250 H Street, NW, Suite 850
Columbus, Ohio 43220 Washington, DC 20005
Attorneys for Relators
" oy U
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%D. Latchney (0046539) }
INO & LATCHNEY, LLG, BPA




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43

