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INTRODUCTION

Respondents filed a Motion to Strike claiming to address "lies" by the undersigned in

Relators' response to the Motion for Judgment on the Pleadings. Not only is this Motion in

flagrant disregard of this Court's Rules of Practice prohibiting reply briefs, but the Motion's

strident tone of incivility cannot hide the fact that it is an impermissible collateral attack on this

Court's prior and unanimous decision in State ex rel. Coles v. Granville ("Coles") and the Sixth

District Court of Appeals' decisions in Key Trust.

Respondents resort to invective by claiming Relators' attorneys made false statements in

the Relators' Memorandum in Opposition to the Motion for Judgment on the Pleadings in two

respects: (1) by stating that "Relators own Relators' Claimed Real Estate pursuant to the 1904

dissolution of the Milan Canal Company," and (2) by stating that "Key Trust rejected

Respondents' argument that it may be entitled to possession of certain portions of the Canal

Corridor by adverse possession." Resps. Mot. to Strike, at pg. 1. Both of these are correct

statements of established fact out of the prior final judgments in Coles and Key Trust.

Respondents' simply do not like these facts, established after a decade of litigation with the

Relators ("Nickoli Relators"). Thefact is that Respondents have no legal claim whatsoever to

any part of the canal corridor formerly owned by the Milan Canal Company ("canal corridor") -

outside of the two small Merry and Townsend tracts. Simply put, Respondents are in denial and

further rehashing of old and settled issues serves no purposes. The time has finally come for

Respondents to pay for its illegal seizure of the Nickoli Relators' property.

A. Respondents' Motion Is Baseless.

First, this Court found that the relators in Coles ("Coles Relators") had a clear legal right

of ownership to their sections of the property adjacent to the Huron River formerly owned by the



Milan Canal Company ("canal corridor"). The Coles Relators obtained title from Key Trust,

which obtained title through the 1904 dissolution of the Milan Canal Company ("canal

company"). Obviously, this Court recognized that the 1904 dissolution ("Dissolution Action")

conveyed a valid ownership interest to Key Trust. In doing so, this Court held that as between

Erie MetroParks, which has no legal interest in the canal corridor outside of the Merry and

Townsend tracts, and the Coles Relators, who are direct successors to the canal company, the

Coles Relators held valid title to the canal corridor through the 1904 sale to Key Trust.

Respondents simply do not want to accept this judgment.

1. Judicial Precedent has established that Nickoli Relators own the canal
corridor pursuant to the 1904 dissolution of the canal company.

That the ownership of the entire canal corridor was at issue in Key Trust is starkly

admitted by Erie MetroParks in the complaints it filed in that case in which it claimed and sought

ownership of the entire canal corridor. Indeed, Erie MetroParks filed an amended complaint

against all landowners that acquired their interest in sections of the corridor from Key Trust,

including Nickoli Relators. Then, claiming title to the entire corridor from these landowners,

Erie MetroParks sought and obtained a restraining order against each of them from "interfering"

with the recreational trail north of Mason Road - property that is indisputably outside of the

Merry and Townsend tracts. Accordingly, this Court correctly concluded that Key Trust

conclusively established that the Key Trust defendants (among them Relators herein) had a valid

ownership interest in the canal corridor subject only to Erie MetroParks' lease rights in the

Merry and Townsend tracts.



2. The Key Trust Decision rejected Respondents' arguments that it is entitled
to possession of certain portions of the Canal Corridor by adverse
possession.

Respondents' second claim of "lying" is equally specious. In Coles, this Court

conclusively rejected Erie MetroParks' claim that it owned any section of the canal corridor by

adverse possession. Erie MetroParks raised that claim as an affirmative defense and it was

rejected. Erie MetroParks then filed a Motion for Reconsideration, asking this Court to modify

its decision so that it did not preclude Erie MetroParks from claiming ownership of portions of

the canal corridor through adverse possession. This Court summarily rejected Erie MetroParks'

Motion. In doing so, this Court followed its holding in Coles that the Key Trust litigation

conclusively determined ownership of the canal corridor. Accordingly, it is immaterial whether

Erie MetroParks' specifically claimed in Key Trust that it owned portions of the canal corridor

through adverse possession. However, not only could Erie MetroParks have claimed adverse

possession of the entire canal corridor in Key Trust, it did in fact so claim by seeking a

restraining order preventing interference by the landowners with the entire recreational trail.

B. Respondents Concede That Privity Exists Between The Coles and
Nickoli Relators.

Quite tellingly, Respondents do not claim that Nickoli Relators falsely stated the holdings

of this Court in Coles. Resps. Mot. to Strike, passim. Nor do they claim that Nickoli Relators

falsely assert privity with the Coles Relators. Id. If the Coles Relators had a clear legal right to

mandamus because Respondents had involuntarily physically taken their private property, then

the Nickoli Relators, who acquired their property in the same manner as the Coles Relators and

have had such property taken by Respondents in the same manner and for the same purpose, are

entitled to the same relief. Given that Respondents do not challenge either of those factual



points, as a matter of law and undisputed fact, this Court can and should grant the Nickoli

Relators the requested peremptory writ.

"The doctrine of res judicata also embraces the policy that a party must make good his

cause of action or establish his defenses `by all the proper means within his control, and if he

fails in that respect, purposely or negligently, he will not afterward be permitted to deny the

correctness of the determination, nor to relitigate the same matters between the same parties. "'

Johnson's Island, Inc. v. Bd of Township Trustees ofDanbury Township (1982), 69 Ohio St.2d

241, 244, 431 N.E.2d 672 (quoting Covington & Cincinnati Bridge Co. v. Sargent (1875), 27

Ohio St. 233, paragraph one of the syllabus). Because Respondents do not challenge the fact that

the Nickoli Relators are in privity with the Coles Relators and because they acquired their

interest in their section of the canal corridor by identical means as the Coles Relators, res

judicata applies and warrants the granting of the requested peremptory writ.

There is no forum for collateral attack on this Court's unanimous decision in Coles. This

action is brought to enforce that judgment and obtain the Nickoli Relators' fundamental right to

just compensation.

ARGUMENT

I. The Key Trust Defendants Acquired A Valid Ownership Interest In The

Canal Corridor Through the 1904 Dissolution.

A. This Court Already Held In Coles That The Key Trust
Defendants Obtained Ownership Interest Through The

Dissolution Of The Canal Company.

In complete disregard of the fundamental principle of res judicata, Respondents

impermissibly collaterally attack the decision in Coles. Seeking to undermine Coles,

Respondents seek to negate the canal company's Dissolution Action. As previously established

and not disputed by Respondents, the Dissolution Action Journal Entry and Order of Sale were
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evidence before this Court in Coles. Relators' Memo Opp. to 12(C) Mot., at pgs. 18-19 & Ex. C.

Nor do Respondents dispute that this Court concluded as a matter of fact that "[t]he canal

company was dissolved in 1904, and its property interests devolved to the testamentary trust and

its trustee, Key Trust Company of Ohio." Coles, 116 Ohio St.3d 231, 2007-Ohio-6057, ¶ 3.

Finally, Respondents do not dispute that these same property interests were transferred

ultimately to Key Trust by deed. Contrary to this factual and legal finding, Respondents

continue to argue that the Order of Sale and subsequent deed conveyed nothing except the Merry

and Townsend tracts. This Court has rejected Respondents' position repeatedly.

First, in the Coles decision, this Court held that the Coles Relators had a clear legal right

of ownership to their sections of the canal corridor. 2007-Ohio-6057, ¶ 59. That clear legal right

arose from acquisition of the canal corridor either directly from Key Trust or indirectly through

Buffalo Prairie. Key Trust acquired its ownership interest from the 1904 dissolution. Id. at ¶ 3.

This finding was not made in a vacuum. Volumes of evidence were admitted by this Court

concerning respective claims of ownership to the canal corridor, including the 1904 Journal

Entry and Order of Sale, which states that the Milan Canal Company's property ran from the

"southerly end of the canal basin" in the Village of Milan to the "mouth of the Huron River in

the Village of Huron" as well as all the "Dry Dock and all of the said canal basin and all of the

Upper and Lower Locks of said canal." Memo Opp to 12(C) Mot., at Ex. C. Based upon this

evidence, including the 1904 Journal Entry and Order of Sale, this Court concluded: (a) Erie

MetroParks' only interest in the canal corridor was its lease rights in the Merry and Townsend

tracts; (b) the Relators acquired a clear legal right of ownership in the canal corridor from Key

Trust; and (c) because the Relators' sections of the canal corridor lay outside the Merry and



Townsend tracts, Erie MetroParks' physical invasion of their sections constituted a taking. Id. at

¶¶ 19-20, 49, 55, 59.

Further proof that this Court in Coles fully considered and decided that the Coles Relators

owned their sections of the canal corridor is this Court's detailed analysis of whether Edwin and

Lisa Coles were real parties in interest. Erie MetroParks had argued to this Court that the

Coleses' previous declaratory judgment action concerning their title to a section of the canal

corridor barred the Coleses from relitigating their claimed ownership. Id. at ¶ 50. In that action,

it was established that the Coleses' deed specifically exempted a "66 foot wide parcel ... now or

formerly owned by" one of the successors in interest to the lessee of the 1881 Lease and, the trial

court found that the Coleses were not real parties in interest because the deed specifically

excepted the 66-foot wide parcel upon which Erie MetroParks intended to build its recreational

trail. Id. at ¶¶ 4-5. Rejecting the contention that this prior action defeated the Coleses'

ownership interest in the canal corridor, this Court held that the subsequent acquisition by the

Coleses of the corridor from Key Trust (including the 66-foot-wide parcel) vested title in them to

the property, and thus, they were real parties in interest. Id. at ¶¶ 51-52.

Nothing could be clearer from this holding than that this Court found that the 1904

Dissolution Action was the source of title and that the subsequent sale of the canal company

corridor to Key Trust, and then to the Coles Relators, vested title in them to their respective

sections of the canal corridor. In essence, this Court concluded that, as between Erie

MetroParks, a party that the Key Trust litigation conclusively established had no interest in the

canal corridor outside of the Merry and Townsend tracts, and the Coles Relators, who were

direct successors to the canal company through the 1904 sale of the canal company's assets to

Key Trust, the Coles Relators had the valid ownership interest in the canal corridor. Id. at 113,



49-54-55, 59. Consequently, the Coles Relators had a clear legal right to the property that

required Erie MetroParks to compensate them for its physical taking. Id. at ¶ 59.

Second, in summarily denying Erie MetroParks' Motion for Reconsideration, this Court

rejected again Erie MetroParks' claim that Key Trust did not acquire an interest in the canal

corridor through the dissolution of the canal company. See Mot. for Reconsideration, at pgs. 3-6

(copy attached to Memo Opp to 12(C) Mot., as Ex. A); Entry Denying Mot. for Reconsideration

(copy attached hereto as Ex. A). Erie MetroParks argued that Key Trust conveyed "nothing" to

Edwin and Lisa Coles in 1999 because Key Trust only obtained "what the canal company

owned,...the Townsend and Merry properties...." Mot. for Reconsideration, at pgs. 3-4. Erie

MetroParks also argued that Relator Otrusina received "nothing" from Key Trust. Id. at pg. 6.

Based on these contentions, Erie MetroParks challenged the Court's finding that the Coleses and

Otrusina had a clear legal right and instead asked the Court to "deny the writ relative to Relators

Coles and/or Otrusina because neither has a`clear' legal right to have Erie MetroParks

commence an appropriation proceeding." Id. This Court rejected yet again this contention. Had

this Court wrongly decided that the Coles and Otrusina had a clear legal right of ownership in

their sections of the canal corridor, the opportunity to correct this was available and sought by

Respondents. That this Court did not do so confirms that it correctly decided the issue on the

evidence before it, including the documents related to the 1904 Dissolution Action.

Thirdly, in its Motion for Reconsideration in Coles, Erie MetroParks did not challenge

this Court's holding that Coles Relators Robert Bickley or Warren Jones had a clear legal right of

ownership in their respective canal corridors. Mot. for Reconsideration, passim. Both owned

sections of the canal South of Mason Road, whereas the Coles and Otrusina property at issue was

North of Mason Road. Coles, 2007-Ohio-6057, ¶ 54. Bickley and Jones obtained their title



through Buffalo Prairie and, thus, indirectly from Key Trust. Id. at ¶ 6. By confining its Motion

for Reconsideration to the property North of Mason Road, Erie MetroParks conceded that the

1904 dissolution and subsequent sale included properties South of Mason Road, and outside the

Merry and Townsend tracts. Many of the Nickoli Relators' properties are identically situated,

South of Mason Road. On this concession, it is perplexing how Respondents claim that it is the

Nickoli Relators who are "lying" about the legal consequences of the 1904 dissolution and

subsequent sale of canal company property to Key Trust.

The claim of "lying" is nothing but a smokescreen for Respondents' collateral attack on

this Court's decision in Coles that the Relators had a clear legal right of ownership to their

sections of the canal corridor acquired either directly from Key Trust or from Key Trust through

Buffalo Prairie. The goal of this tactic is simple - eviscerate this Court's decision in Coles,

continue to litigate already decided issues, wear down the landowners through interminable

arguments and proceedings, and continue to occupy the property they forcibly seized nine years

ago. The fact that Respondents admit they have yet to commence appropriation actions against

any of the Coles Relators is further proof that delay and further delay is modus operandi of Erie

MetroParks. See Ans., ¶¶ 28-29. This Court can put an end to this by correctly applying sound

principles of res judicata.

B. Contrary To Respondents' Current Posturing, The Key Trust Litigation
Determined The Ownership Of The Entire Canal Corridor.

Respondents continue to attempt to relitigate Key Trust even though this Court's decision

that the Coles Relators had a clear legal right to their property is consistent with its correct

finding that Key Trust preclusively determined the ownership of the entire canal corridor.

Respondents now claim that, in Key Trust, Erie MetroParks did not plead that its lease rights

extended to the entire canal corridor and that it did not plead that the canal company owned the
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entire canal corridor in fee simple title. Mot to Strike, at pg. 3. This is a mischaracterization of

the record in Key Trust.

The fact is that Erie MetroParks amended its complaint in Key Trust to add as defendants

every landowner that acquired a section of the canal corridor from Key Trust. See Am. Compl.,

attached as Ex. 8 to Resps' Answer. If Erie MetroParks was claiming that the canal company

owned less than the entire canal corridor and, therefore its own lease rights did not extend the

entire corridor, it had no basis for adding all of the landowners. Equally telling is that Erie

MetroParks specifically pled that the canal company owned the entire canal corridor in fee

simple title and that interest had been transferred to Key Trust and subsequently to the various

other Key Trust Defendants, including the Coles Relators and Nickoli Relators. Id. at ¶¶ 8-10.

Yet further evidence, if any more is necessary, that the Erie MetroParks was contending

that the canal company owned the entire corridor is found in its Motion for a Temporary

Restraining Order and Preliminary Injunction in Key Trust against all defendants. See Ex. B,

Erie MetroParks' Mot. for TRO in Key Trust. The Motion for TRO sought the immediate and

extraordinary relief of restraining all defendants from interfering with Erie MetroParks' use of

the recreational trail for the property subject to the 1881 Lease. Id. This Motion was filed on the

same day Erie MetroParks filed a motion for leave to amend its complaint instanter to add all of

the landowners that acquired a fee simple interest in a section of the canal corridor from Key

Trust either directly or through Coles Relator Buffalo Prairie. The Motion did not limit the

subject property to south of Mason Road or to the Merry and Townsend tracts at all. In fact, the

affidavit of the Park Ranger that accompanied the Memorandum in Support discusses what he

observed on the park trail "adjacent" to Vincent Otrusina's property and the property adjacent to

the premises owned by Edwin and Lisa Coles. Id. at Affidavit ofRobert J. Davis, ¶ 3. Both



properties are North of Mason Road. Coles, 2007-Ohio-54. The very evidence Erie MetroParks

presented to the trial court in Key Trust to get a restraining order against all property owners

concerned property outside of the Merry and Townsend tracts. Obviously, when it served Erie

MetroParks' purpose, it claimed broad and exclusive ownership of the entire canal corridor based

on the 1881 Lease from the canal company.

This contention was accepted by the trial court when it immediately granted in its entirety

Erie MetroParks' request for a temporary restraining order without limiting the property at issue

to South of Mason Road or to the Merry and Townsend tracts. See Ex C, Temporary Restraining

Order. Respondents cannot run from these judicial admissions - especially when those

admissions lead to the trial court granting the extraordinary relief of a restraining order. Erie

MetroParks is estopped from asserting that ownership of the entire canal corridor was not at

issue in Key Trust. See Shifflet v. Thomson Newspapers (Ohio), Inc. (1982), 69 Ohio St,2d 179,

187, 431 N.E.2d 1014 (noting that where a party alleges a matter of fact in a pleading, that

pleading is an admission); Faxon Hills Construction Co. v. United Brotherhood of Carpenters

and Joiners ofAmerica (1958), 168 Ohio St. 8, 10, 151 N.E.2d 12 ("a distinct statement of fact

which is material and competent and which is contained in a pleading constitutes a judicial

admission").

Equally important, Respondents are also estopped from claiming that Nickoli Relators did

not obtain title from the canal company. Where a plaintiff and defendant claim title from a

common source, the plaintiff cannot attack the validity of the common source's claim to title to

show it is worthless in order to defeat the title claim by the defendant. Monroe v. Doe (1835), 7

Ohio 262, 1835 WL 51, at *2-3; Robertson v. Pickrell (U.S. 1883), 109 U.S. 608, 615-616. In

Key Trust, Plaintiff Erie MetroParks claimed title to the whole canal through the canal company



and certainly used that claim of title to obtain a restraining order against all landowners who

acquired sections of the corridor from Key Trust, including the Nickoli Relators. It cannot now

attack the common source of title simply because its claim of ownership was limited to the

Merry and Townsend tracts.

In addition, had Erie MetroParks believed that the canal company did not own the entire

canal corridor, it should have either not named certain defendants or chosen to assert that the

canal company did not own the canal and that the Key Trust defendants lacked title. Instead,

because its claim to use of the entire canal corridor through the Lease was dependent upon the

canal company's title, with its Amended Complaint and Motion for TRO, Erie MetroParks

defended the canal company's title to the entire canal corridor. Accordingly, contrary to

Respondents' repeated contention, the parties in Key Trust litigated the ownership interests as to

the entire canal corridor. That is precisely why this Court correctly held that Key Trust

preclusively established the ownership interests of the parties to that action. Indeed, this Court

held that "the ultimate emphasis in that litigation [Key Trust] at both the trial and appellate courts

on the interests of the board being limited to the Merry and Townsend parcels" and that the trial

court in Key Trust "ultimately resolved this issue in favor of the defendants, including relators,

by holding that the board had no property interest in the land north of Lock No. l." 2007-Ohio-

6057, ¶ 55.

As this Court held, Key Trust conclusively established the ownership interest of Erie

MetroParks and the Key Trust defendants in the canal corridor. Id. at ¶¶ 34, 49, 55. This Court

recognized that Erie MetroParks not only raised claims of ownership through the Railroad Lease,

but had the ability and did raise claims of ownership through other sources, including by

quitclaim deed from Oscar Meeker. Id. at ¶ 55. Thus, Erie MetroParks elected to proceed on the



allegation that its lease from the canal company covered the entire canal corridor. It is precluded

from relitigating that issue. Johnson's Island, Inc., 69 Ohio St.2d at 244 (holding that res

judicata bars a party from relitigating the same matters when it failed to "make good his cause of

action...by all the proper means within his control" even if he fails in that respect, "purposely or

negligently").

Finally, Respondents' claim of after-acquired title to the canal corridor is meritless. First,

Respondents never raised the claim of after-acquired title in either Coles or Key Trust. As this

Court held in Coles, the issue of ownership of the canal corridor was preclusively determined in

Key Trust, Respondents therefore purposefully or negligently waived this purported claim of

title. Johnson's Island, 69 Ohio St.2d at 244. Moreover, Respondents misapply the after-

acquired title doctrine. Respondents rely upon a principle of law that when a lessor enters into a

lease, but only after-the-fact had the authority to do so, the lessor cannot use the lack of authority

at the time the lease is made against the lessee. Liberal Savs. & Loan Co. v. Frankel Realty Co.

(1940), 137 Ohio St. 489, 491-492, 497. That principle of law has no application in this case and

is inapposite. The parties do not dispute that the canal company had the authority to enter into

the 1881 Lease, but that point is irrelevant. In 1904, the entire canal corridor was deeded to Key

Trust.

For this and all of the above reasons, Respondents' Motion is without merit. Since

Respondents do not dispute the fact that privity exists between the Coles and Nickoli Relators, a

peremptory writ should be issued based upon the doctrine of res judicata.



H. Respondents Do Not Have An Interest In Any Part Of The Canal Corridor
Through Adverse Possession

A. Coles Conclusively Rejected Respondents' Claim Of Ownership Of Any Of
The Canal Corridor Through Adverse Possession.

Respondents' second claim of "lying" is equally unfounded. Coles conclusively

establishes that Respondents' resurrected claim to an interest in the canal corridor through

adverse possession is frivolous. In its Answer in Coles, Erie MetroParks asserted the affirmative

defense of adverse possession: "Some or all of the claims are barred by the doctrine of adverse

possession." See Ex. D, Answer ofRespondents in Coles, at pg. 5, ¶ 5. Erie MetroParks put

directly at issue in Coles its claim of purported ownership of the canal corridor through adverse

possession. Notwithstanding this assertion, this Court found that the Coles Relators had a clear

legal right in their sections of the canal corridor, which Erie MetroParks improperly took without

first providing just compensation. Coles, 2007-Ohio-6057, ¶ 59. Thus, this Court conclusively

rejected Erie MetroParks' adverse possession claim. Because Respondents do not challenge that

the Nickoli Relators are in privity with the Coles Relators, as a matter of law, this Court's finding

that Coles Relators had a clear legal right of ownership in their sections of the canal corridor

applies as res judicata to bar Respondents' claim of ownership through adverse possession.

Johnson's Island, 69 Ohio St.2d at 244.

This Court's rejection in Coles of Erie MetroParks' Motion for Reconsideration further

establishes the complete rejection of Erie MetroParks' claim of ownership through adverse

possession. In that Motion, Erie MetroParks argued that the trial court in Key Trust never

addressed the issue of adverse possession as to the sections of the canal corridor outside of Merry

and Townsend tracts. Erie MetroParks told this Court that it "should modify its decision to

expressly indicate that the Court's decision does not preclude the Erie MetroParks from



establishing title to portion of the rail corridor through adverse possession...." See Ex. A to

Memo Opp to 12(C) Mot., at pg. 9. This Court refused and thus rejected Erie MetroParks'

argument that adverse possession remained an open issue.

Indeed, this Court's actions are consistent with the Key Trust trial court's adverse

possession finding. Respondents attack the integrity of counsel by claiming that Relators'

statement that Key Trust held that Respondents had no interest in any part of the canal corridor

by adverse possession is "blatantly false." Resps. 'Mot. to Strike, at pg. 8. That is a remarkable

charge considering this Court rejected Erie MetroParks' Motion for Reconsideration in Coles.

Moreover, this Court held that Key Trust preclusively established the ownership interest

of the parties to Key Trust to the canal corridor. This Court did not find that Key Trust

established that Erie MetroParks had a property interest in any of the canal corridor through

adverse possession. Respondents do not dispute that Erie MetroParks raised adverse possession

in Key Trust. Accordingly, it is Respondents' claim that Key Trust did not preclusively establish

the parties' respective ownership interest in the canal corridor that is false. By claiming that

adverse possession as to the sections of the canal corridor outside the Merry and Townsend tracts

remains in dispute after Key Trust, Respondents yet again try to render the Coles decision

meaningless.

B. The Key Trust Litigation Conclusively Determined That Respondents Do
Not Own Any Of The Canal Corridor Through Adverse Possession.

The Key Trust trial court rejected Erie MetroParks' claim of ownership through adverse

possession as to the entire canal corridor. As established supra, with its Amended Complaint and

Motion for a Temporary Restraining Order, Erie MetroParks claimed a lease interest in the entire

canal con•idor. It had no other basis for suing property owners with an interest in the canal

corridor North of Mason Road, and it certainly had no basis for seeking a temporary restraining



order against all defendants from using the entire canal corridor or interfering with Erie

MetroParks' use of the corridor for its recreational trail. Consequently, only because it believed

it had a claim to the entire canal corridor did Erie MetroParks specifically plead that the canal

company owned the entire canal corridor in fee simple title and that interest had been transferred

to Key Trust and subsequently to the various other Key Trust Defendants, including the Coles

Relators and Nickoli Relators. Id. at ¶¶ 8-10. Thus, Erie MetroParks placed ownership of the

entire canal corridor at issue in Key Trust. Accordingly, in its 2000 decision, the trial court

addressed Erie MetroParks' property interests in the entire canal corridor.

In its 2000 decision, the trial court noted that the case presented it with four issues.

Resps. Ans., at Ex. 11, at pg. 1. The third of those issues was "whether Plaintiff [Erie

MetroParks] has gained any interest in the property at issue by adverse possession." Id. The

trial court held that "Plaintiff has not met its burden to establish any interest in the property at

issue by adverse possession." Id. at 5. Respondents now claim "property at issue" equates only

to what the property that the trial court ultimately found to be under the Railroad lease, the Merry

and Townsend tracts. However, the "ultimate emphasis of the litigation at both the trial and

appellate courts [was] on the interests of the board being limited to the Merry and Townsend

parcels...." Coles, 2007-Ohio-6057, ¶ 48. Finding that the trial court somehow kept open the

issue of adverse possession, as Respondents now urge, is absolutely inconsistent both with this

conclusion and Erie MetroParks' own claims in Key Trust.

In addition, the trial court also faced the issue of whether Erie MetroParks "acquired any

ownership interest in the property at issue by virtue of a quitclaim deed from the Wheeling

Railroad." Resps. Ans., at Ex. 11, at pg. 1. As this Court held in Coles, the trial court

"ultimately resolved this issue in favor of the defendants, including relators, by holding that the



board had no property interest in the land north of Lock No. 1." Coles, 2007-Ohio-6057, ¶ 55.

That holding makes clear that the "property at issue" for the quitclaim deed issue was the entire

canal corridor - not simply the Merry and Townsend tracts. Logically, this analysis also makes

clear that the "property at issue" for the adverse possession issue was the entire canal corridor.

This holding further reveals the startling nature of Respondents' claim that Nickoli Relators

made a "blatantly false" statement. Respondents are essentially claiming that this Court itself

made a false representation about Key Trust.

As the above establishes, far from a "blatantly false" statement, Nickoli Relators'

accurately recite the trial court's decision in Key Trust. Further, because privity is conceded by

Respondents, based upon a plain application of res judicata principles, the requested peremptory

writ should be granted.

CONCLUSION

Faced with established rules of law warranting a peremptory writ, Respondents resort to

filing what amounts to an impermissible Reply couched as a Motion to Strike. Respondents'

Motion is yet another example of its continuing refusal to recognize this Court's mandate in

Coles. Respondents rehash of arguments previously made and soundly rejected by this Court

and the courts in Key Trust must cease. The Nickoli Relators' long quest simply to obtain what

is due them pursuant to established precedent and the Constitution warrants the requested

peremptory writ.

For this reason and those above, Respondents' Motion should be denied in its entirety

and Relators' requested peremptory writ should be granted.



Bruce L. Ingram (00,18008)
(Counsel of Record)
Joseph R. Miller (0068463)
Thomas H. Fusonie (0074201)
Vorys, Sater, Seymour & Pease LLP
52 East Gay Street
P.O. Box 1008
Columbus, OH 43216-1008
Tel: (614) 464-6480
Fax: (614) 719-4775
blingram@vorys.com
jrmiller@vorys.com
thfusonie@vorys.com

Attorneys for Relators

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing was

served this 16th day of March, 2009 via regular U.S. mail, postage prepaid, upon Thomas A.

Young, Porter, Wright, Morris & Arthur LLP, 41 South High Street; Columbus, Ohio 43215 and

John D. Latchney, Tomino & Latchney, LPA, 803 East Washington Street, Suite 200, Medina,

Ohio 44256, counsel for Respondents Erie MetroParks and Board of Park Commissioners, Erie

MetroParks.
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State afOltio ex xeL Edwitt M. Co1es'et al. Case No. 2006-1259

v.
ItECONSI'DERATION ENTRY

JQnathatl Granville et al,
IIV MANDAMtJS

Itis oXdered by the, Court that the szlotian for reconsideration iin this 4ase is denied.

THOMAS J. MOYER
Chief Justice
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IN TFIL CO'tI]YT OF CbIv,tMCSN PLEAS
ERTE C01.IN*, 61°110

BO,ARD C]P PARTS. Ci3MMISSIDNEItS;
1ERiF: ME.'1'RCsPARIfS,

Plaintiff

-vs-

It:E'S' TRUST COMPANY OF OI-IIO, N.A., :
T1tCTS173.>r OF THE TES7AMENTAR'Y
TRUST OF VERIY,A, I.tJCK9JOC1T3
VJILLIAM3; etal.,

I3efendtt.ISta

Pursuant to Itule 65 of the lPubo Etnles

Commissioncrs, Rr.te 1bletroParks, hereby reapeoY..

'I CASE NO. 9.9-CV•442

JUZ5G1; ANN B. IvIASCHtkXl

PLAINTINF'S COMHT]'dE'.[1 MQTION
F OR'IEMP'QItARX n'STIS.AINIIwG

1 ORDVR ANII! P7tELI11fiINA,IXY
IN.TUNC'I ^ON

Civil k'tocedure, P7aintif,f, Board of Par-k

ly moves for orders from this Court granting

Plaintiff a Tcmporary Restraining Ordox and a ^

(itxeludi>sg tha Defendants to btr added as now;parti

Amended Cumplaint. )nstanter being fited a.oncurr

lndividuiL]ly; cnjoining laefertdants (and anyone u

in coateert with them) from direclly or indirectly: (1)

(the "ProPerty")ihat is covcred or allegedt:U bc cov+

eliminary I'njunction agaitast the DeFendants

to this action by thc Motion for Leave to 17ile

t1y herewith), collectively, and each of them

g on theirbehNl, In association with. them or

aSing oraltering any portion of the property

rcd by tba lease that is the subject ofthis actlon

or any impPoavomerit.a thereont (2) posting, pla+ or ntaintainistg signs, barriers, barricades;

obstructions, equtprnant or personal property of anykind on tue.P rope.rty; (3) inter.ferting witl, the use

ofthe Propcrty by Plaintiff'arPlainkiTf's employecs ^r authprizod represorttativcs; (4)intorfering with
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persons usittg those portiorts of the Propsrty that

Plaintiff also tespectfully sequests an C)cder firorn tl

xotriiive ali signs, barriers;l7arrieadesao6stroctioas,

upon the Property by Defendsnts or anyone acting

eoncert with them.

The Teiaiponrry Restraimng Drder and a l'rcl

IPlaintiff opens nr has opcncd to puhlic uac.

is Gourt requi:ripg nefericlants to initmcdiately

ipment and personal property,posted orpl,aced

btt their behalf, in aasociEltion witlt thetat or in

ninery Inj umction are r?eeessary to preserve the

this Cou,rt c7n the merit,v; in order tu prevcnt

y topersons. The reasons for tl.iis Ivfotio» ar.c

}port of this Pvlotion, which is heing fled

orsted h:erein by this refcrence.

status quo ainong the partios pe.nding a decisiotl b;

damage to khe Property, attd in order to preverst in,j

rnore tully set fotth in the Memorandum in 9

eouteznporaneously horewith and is expresaly inaor,

i2ospa&fully subtnitted,

BA,U,
LEGi

By:

CAItTNER & 0"TOOLP
, PlttlFB$SIC?Nt1L ASSOCIATION

ilbrah.m Licberman (0014295)
17eiuti^Iv1. O'Toole (00032'74)
Attort^ ys for Plaintiff, Sonrei of Park

{:o ioners, rrie MoiroParks
582 N ztlt Leavitt Road
Ajzilta .•t, Qhio 44001=1131
P5.(d,,D)244-1212
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I

'1'lais is to certify tiiat a copy cFthe foregoin PlaiutifP's Coznbined Motion for Torbpor,sry
11

Restraining O1der and Prelimiiiary Injunction has b.kn sent byorclinary U.&. mail, postaScpre-paid;
iII

tk^is, ^`'rlay o[^ Jttly, 2(?Iy(f., to Rxndal L. StrickleM^ Attorney fne ilefendant, ICcy 'rriryt Compmizy

of Uhio, N.,A., Tnstee, etG., 1.6 West Cburgh Strr.et, p.0. Aox 54J, Nlilatl, OhIn 44846; J. Anthoxay

Trustee, etc., Wright. A I.ogoACq;, I...P.A., 4266 T

t^o TJ. Jcj`fnry ltengcl, AtorneySnr I3uffalo Prairie, L

of Ohio, N:A., Trustee, cto., 421 Jackson Stroct; S

w^ywnawi^wua^,c^wy aa.M^r.^;.wa.yxuy.ervau^„s....^

lei` Road, Snite 10].,1]ublin, Ohio 41017; and

., assit,znee of j7efendant, IG.ey Trust Company

koky, Olvo 44870.

Abraham I'aebcrntian
AtYnrttey for P1atrttiff, Btiard of Purk

trommiusaioncrs, Erie NiotroParks

]ulyIA,20W
4:1WoL,ii I 7U tOR4hmWi.^TR01 wpd
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IN n-M COUXT e
ERlE COt

BpART3 Ol' PARK C:OMMISSIbNET2S,
ERIE METI7OPAii.KS,

X?laintifi'

-vs,

KTY TRUST COMJ'AhTY OF O1;IJ0, N.A., :
TRUSTEE OF T13B ri;SrAMENrARY
TItUS'I' OF VERNA L()CKWODD
WI.LT.TAMS, et al.,

Defendants

PlaintifF, Bnatd of Park Commissioners

Suppozt ofits combiised Motion forTemporary

the pendeiay of this action against ]^efeudants

Testarnentary Trust nf Yerna T.,oeltwood Williamsy

party in interest for Key Trust Company iif Ohio,

Lockwood'Williatrts, and the new party defen

TO:USSP ' Golumbus P.002/010

COMMON PLEAS
rTY; OHzO

CA3F. NO, 99-CV-442

JUDGE ANN B. MA:SCIIP;,RI.

PLAINTIFF'S N.LEMOI2:A,NTJUM
IN SUPPORT OF COMBINEI)
MOTION xOx TEMPORARY
RrSTxtAn.vxavG ORnrR AND
1'REIL1fN1L1VAR'Y INJUNCTION

Erie IvletroParles, submits this Memorazf.dum i.n

straining Order and Freliminary InJunctio.n during

cy Trust Company of Ohio, N.A.; Trustee of the

; Buffala Praiirie, Ltd., the a]legeda.ssignee andreal

.A., Txustee ofthe Testa,aie.ntaxy Trust of Verna

sought to be added by the Motion for Leave to

Fiie Amended Complaint Instanter k:eing.ftled eo4currently herewith: Vincent R. Otrusina, Dale A.

i.-Iohler, Ellcn H. F-Tohler, Rita M. F3evericle„ Patri a A. Charville, Trustee U/A Patricia A. Charville

TrLust Dated September 28, 1994, Dorcas P. Gast^ r, Gerald O.E. Nickoli and Robin L. B. Nickoli,

as custadians fnrAutumn M. Nickoli and Jared7. , Nickoli. under the Olilo Trazlsfers to Minors Act,11

Douglas IIilden.hxand, .iohn F. Lan,doll and/or Vir#jniaA. Landoll U/A Co-7'rustees Landoll painily
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Tiiist Dated July 24, 1998, Warren R. Jones; bert C, Bickley, Tlteresa R. Johnston, Eliot F.

Fischer, lCiTn Reid-;hi scher, Gary R, Steiner,Virg$ia M. Steiner, Micltael P: Meyer, Alice F. Powler,

Thomas S. Jordan, IvlaTsba A. Jordan, John J. J, ee, Christine Joyce,l3illy R. ltasnick,l3onna J.

Ita,aztick, Maria Sperling, Joseph Jirousek, PQtric.i Jirousek, Richard Rinella, Carol Ri.nella, Huron

Lime Coinpany, FxlwiiY Coles an.d Lisa Coles.

I, STA.TEl^7E1+1 T OF THE CA51J

The sub3ect of this action:is a lease dated i uJ.y 12,1881, for a terni of ninety-nine (99) years,

renewable forever (the "Lease"j. The.Lease cov^rs atieast partlorts of a strip of:land for.merly used

for train tran;sportation, and wliicli is tzow in iiZe process of bein.g improved as a parkway for

tramsportatioxi by pedestrians and vehicu]Ar tra4 and other park purposes (tlae particns whicla are

su.bject to the Lease being hereinafter refer.red tdl as the "1'roperty"): T?laintiff is the curr.ent holcier

oftlle tenatat's rights underthe Lease, and l7efe

to the Lcase. -

Plaintiff filed a Coinplaint in this case s

other tliings, the Lease is in full force and effect

tg claim some right to the Propertyihat is subject

elting a declaration from this Court that, among

and that Plaintiff is entitled to solc and. exclusive

occupancy of the Property,

Reeently, some or all of the laefendants d persons aetiiig at tlleir direetiori and control have

ixken actions to fnteifere with the Park Dist.riet's possession of the Property and the public's use of

those portions of tlte I'i:oliektythat have becn o ened to the public. Recently; such actions have

included posting "keep out" sipas on the Properv, ; erectiiig barriers, barricades and obstruction:s on

thehiketrail,interferingwitliPlaintiTsconirae rworlcingontheqite,verballyassaultingtr,ailusers
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and, on Ju1y 12, 2000, assaulting ntte of tli,e Pl ''ft's rangers who wasin the process of patrolling

the Property (Affidavit of Park Ranger I3:obert vis; attached hereto).

As is evidenced from the AfCxdavit of Ro. ert bavia, tNe.re is a . renl danger that, ii'ihis Court

d.oesnotgra;ntthcTemporaryResixainingOrdera dP,reliminatylnyunationsought,tltel'ropertymay

be darnaged andlor t,he Park District's employe 61,and mombers of tlle public may be injured.

U. A,Rk UMEN'T'

A ,prelirnbiary injunction is desigried td preserve "the court's ahilil.y to grantt effectave,

meaningfitl a'elfef after a determination of the m' ts.-" Gol,el v, Laing (1976), 12 Ohio App.2d 93,

94; City ofC.leveland ».171v. 268 afAmaigama j - A..ssn. ofStreer Flectrtc Railway & Motor Coach

,Einplayees of America (1948), 84 Ollio App. 3; 46 (purpose of a preliminary and tonlporary

injunetion or restrainin.g order is to preserve tla ; status qiio of the parties aud their rights pending

fmal a,djudi.catiomofthe eanse upon the m.erits)

In tlie instant case, a temporary re.RtrairxiA o,rdcr and a prel.i.tt.x.inar.y injunction are absolutely

essential to preserve the staiit.M quo among the perties and to preserve the Court's ability to provicle

a meanizGgf,'u1 remedy. Defendants have intcr^- d wvlth the rights of Plaintiff and the public to use

the Property and have rcoently threatened violc'hce (Aff•idavit of Ranger Robert I7avis). There is

every indication thal the actions oftUe Defeild4s will. escalafexe9ultiof; ua damage to the Property

u.ncUor injury i:o persons. Defendants, on the otli.er Itan.d, will sustain absolutely no harm or

inconvenience by the granting of requested injudotive relief. If the Court determives thai the Lease

has terwinated., Plaintaff will vacate t11e 1;eased'^topeerty or acquire it by appropriation..
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Plaintiff s Motion are absolutely essential to pi

prevent 3zreparable lxazni.

By:

Order and Preliminary InjuhCtioni requested by

:serve the status quo betvween the parties and to

Rd,pectfully subsb.i tted,

5$1 North Leavitt Road
AtIhetst, Olvo 44001-1131
Phal (440) 244-1212

ommissiorters, Erie Mett'oParks

li.L P1tOF1;SSIONA:L ASSOCIATION
E'#AatTNLTt ^ O'TOOLE

AW,abazx, Liehexmmi (00#4295)
be nis M. [7' T oale (0003274)
Aotiqqys far Plaintiff, Board of Perlc
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Sandusky, Ohio 44870.

419-627-7709 Tp:JS,4P - Columbus P.006/010

CFgTXT'T AA 0.F SERV[C>C

'Chis is to cerWfy that * copy of thc foregohig PlaintifF s Memo.rudum of Law in Support of

Conxbined Tvlotiori fqr Temporary Restt'ining OLer a.ud Prel'smanary Injunction b.as been setat by

ord'aixeiry U.S. mail, pc+..atago prerpaid, this ay of Juiy, 2000, to Itandal. L. S1rlckler, A,ttorr.ley

for T]ef:enclant, Key Trust Compariy of Ohio, N. L. Truatee, etc.,16 'VJesl: Church Sp'eet, P.0= Box

543, Milap; Ohio 44846; T. Anthany Logan, Attorney for 13uffal.o Prairie, Lttl., assignee of

Defendar.tt, Key 'fnxst CorapEttiy of Ohio, N.A.,;'iYi.tstee , etc., Wril;ht & Logan Co., L.P.A., 4266

TiiIl.er Road; Suite 101,:Dublin., Ohio 43017; anil toT). JeffeYy Rengel, Attorney for Buffalo Prairie,

Ltd., assignee of Dcfendaat, Key Trust Comp af O.hi.o, N.A., Truustce, eto., 42.1,lack.von Street,

Ahrahd.m .Lebermau
Attom.ey for P.laintiff^ Board of Park

Comnvssioners, Lrie MetroParks

Jn(q-1A, 2000
G.Wo1nx7 711704AYf.ROmmn1nw1:.wptl.
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STA,'I'E OF OHIO

419-627-7709

)
) S5:

coLIivTx OF ^

1; It.obert J. Davis, the undersigned, bein

1. My nmxte is Robert J, Davis and I. am e

On ozabout 10: 10 p.m. on July 12, Z000,

Rreenways I saw no t.respassing signs in the mid,l

the trail. At the entratlce to the camp ground 11

blocking the trail. As I exited my cruiser tdli

TO:VSSP - C:olumpus r.oe^^^uiv

AFFIDAVIT OF RQ$ERT,7.1'!AV1S

rst duly swbzzi., depose and qtate as follows:

loyed by'Erie MetroParks as a, Paru Ranger.

iile closing gates ozi L?,ric MetroParks 14uron River

le of the greenwa••-ynear the T)upont March ex.it to

saw more signs and 3 or 4 people with velzicies

close the gat.e4 the subjects began yelling apd

approached tbreatening to ea;lL the sheriff to evit me from tlte praperty. As I prooecded with my

closing duties one femsaJe dern.9nded :[ leave an wanted my lclentification card. She tlie» grabbed

at my duty belt in the area of the revolver and wa pusiied away. She then opened the pasaengcr side

door of the cruiser and grabbed items from the gont seat and said slte bad the riglit to do tixtything

she wanted. She was advised that was gov

relttotunt]y. I had to lock ihe cruiser witli the key

cut off communication to tlto sheriff s o,ffice for

the sheriff. I advised them that they sluiuld call

the situation. I then oalled.Ne'a.l.Hettuitinger&a

cruiser. He rxrrived at approximately 10:48 p.

ent property and to remm it whicli. sllc did

in the igxdtiontolceep her frnm re-entering, which

clp. Subj ects then left after m ore tlireats of eal l i ng

sherifr s nffice to make tham feel better ttbout

tiie camp ground, nearby to bring lcoys to get in to
v h. lt,r^^,

LleieloFcruiser and left the scene.

3. On March 10, 2000, myself, accompani^d. by two other park rmr.gers made An examin,ation

of part of the park trail adjacent to pre,tnises owbed by Viuce.tt 4kcusina. In the center of the trail

preraisss we observed. that a large lyole had beenllktug, approximately six feet deep a.nd ten feet wide,
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with the soil placed to the wcst, es.st and south liich effectively bloclced the trsul so no vcliicles

could gettljrotigh. We then viewed that part of tl e trail adjacent to premises owned by Edwin and

AB,^tAHAM LfEBLRMIIN, Attemey At taw

)•••;isa Coles and observed a large backboe parked n the conter of the trail, whicli also made the trail

impassihle:

4. Further afFiani:.Fayeth nauglit,

Sworn to before me and subscribed in m^r presence this ff^day of July, 2000.

my,A^.]11(I11 .. .
O:1Wdw 171170614(f NwiiAevi n I. w0 il

eaNan 147;03 fi.C.

ery Pubfic - State of Uhiu
My^ammission has no expir®tlon da#e.
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INTf9E COI3RT 0
ERTE CO'

BOARD OF PAARK COMNiISSIONER.S,
ERIE METROPARKS

Plaintiff

Tp:USSP - Columbus P.009/010

COMMON PLEAS
Y; OHIO

CASE NO. 99-CV442

JUDGE ANN B. Iv.fASCHA.TCT

CEIt"TTx+'ICATE (?F CUT7'1VSE I:

rCEY TRUST caMPaNY OF oHIO, N.A., :
TRUSTEE OF TIrLE TESTAMENTARY
TRUST OF VERNA T,OCKWOOb
WILLIAMS, et al;,

Defendants

STATE Or O.HIO

COUNTY OF L OR.AIN
s$

AUraharn I,ieberman, being sworn, stat „;

1. I am licensed as an attorney an
attornay for Plaintiff, Board of Park Com,mzsFi(

2. On Tuly 14, 2000; i placed a tcle^
11:30a:m. Z spoke wnUi a lady who identiTYgd 1
Ms: Rengel's secxetary, She also advised me tT
T r.epresented tho Board of Park Commisaiozu
intended to file a Motion for Teniporaty Restrai
Trust ComQany of Oliio, N.A., Trustae of the '
Buffalo Prairie, Ltd, and various property owrxe
Ms. Dezzres stated 03at thcre was another attorn.e
of what would happen.

coixn.selor at law in the Sta1.e of Ohio. I euu. an
crs, F+.,rie MetroParlcs,

Ghotte call to the law off cea of.U. Jeffery TLeflgel at
^orsell'as Lori Detlxes, and advised me that she was
at Mr. Rengel was on vacation. I advised lier that
ts and that, on the aftetnoon of.htly 14, 2000,1
sing Order and l'rel.imiriaxy Injunction againstlCey
'estar.n:entary. Trust of Vema Lockwood Williams,
ra who I assumed wererepresented by Ivlr. Rengel,
e in Mr. Rengel's office, and she would advise him
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3, It is ntyuzIdersta.itding thtrt f). Je
Ltd., but also 41 of tJ.ie additiottal llefendan:t,s, ba
W. T.tangelfiled on tlieir behslf with the Huron

4. Oa July 14, 2000, at 11:35 a;tn., I
tQ ILey 7mst Com.pany of Oluo, N.A., Trtta
Willianas. i i.nform,ed Mr. Stxicldertlxat J interla d

^and Frelitrainaty lnjmtetion against Key Trust C^

fery I>.emget represents, not only I3uffalo Prairie,
ed upon cam.plaints in forcible entry an.d cletainet

iuucipal Court ancl the Erie C.otinty Court,

polte by telephone witb: itarttl£al Strick.ler, counsel
of the Testauneutaty 'Ciust of Vema Lockwood

! to file a Motion for T'cmporary Restraining Orclet
oatiy of OUio, N..A,., Trustee of the'I'estamentary

Trust of Vema Lonkwood Willi2ms, Bu1yal.o Prl^i;rie,..Ltd. aUd various property owiiers.

5. Furtb.er.Affiant,sayeth naught.

Swom to before m,e and subscr.ibed in

lnty t4^ 2n17n
k:lWalax17117nrw^ennwnsnll

presence tbis 14th day of July, 2000,

•

JIIN6 E. HemNId

^!1 CanMld^e^Iert 6q^hrs Noye^d6er 1 ^,; ^tlOM1
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IN Tt3E COUR'C OF CIbNEMON PL1;•'AS
F:CtIf± COUNTi , Oi-IIt?

BOARD Or PARK COM1vi1SSION1:?ltS,
EIt1E METRCtPAk[G5,

t?iainilff

-vs-

I,GEY TRU&P COlv1IrANY OF OHIO, N.A.
');1tTJS'I'i1F, OF THF TF..ST/tM,6NT: PiJtY
`C'Zt11S'I' OF VERNA LOCKWOOD
WI'[,LJAIviS, et al.,

Defcndunts

CASF NiD, 99-CV-442

r. ouc- quo

TF1VIE'aItA:ItY RE $T:i2ATiY[iVG Okl.DC+ H

Tor, gaod cause shown,Plaintiff'sPvlotiets foi7'empnrusy Restro.ining Order is herehy granted.

leave to file z\mesaded CotnplEtint for Declaratory eliuf iua hereby granted.

ITISTHEItlrk'OREORDi;REathatcom. Nnciugwiththeitling hercofE+ndfatfourtgen(14)

days hereafi:er, or until further ordLe of this Cnpa t, I,rby conseAt of the parties, Defendants and their

agents, servants, emrloyeas, attorneys artd those rsonss.tr:ting on their behc.l f,, in acvcx;ietion with

them or in eoncert with them wlio xeceive actual adce of this Orticr, whcther by personel scrvice

or otherwisc, be a,nd areliereby testraizaedand enjr ined frotix direcily or itsdirectly: (1) dainagiaag or

altering any portion of the property (ihe "Prapert$) the.t is covered or ed teged to be covered by the

iease thnt is thc subjeet of this action or any

maintalning signs, barriers, bar.rioades, obstnscClo.

the Property; (3) interfering with the use ot'the

1
EXHIBIT

c

^rnprovecnents thereon; (2) posting, pirtic;ing or

s, erluSpment or personal propcrry ofany kS.nxt on

roperty by Plaintiff or Plain^s employees or
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authorized represcntatives; (4) intetferityg.

Plainti[f opcns or ha,q ojicncd to public use.

itb [erd.ons usul.g those poriion,s of the k'ropefty that

IT IG PURTk3ER ORUEPEi) titat Defendants removc all signs, barrlers, barricades,

obstructi4as, cquipment azs.d personai prnpertx posted^ or placocl upon the Property by f?efendants or

anyttnc act+ng on tbeir behalf, in assocxatian with th'ILLm or in coneert wit.h thetn.

IT Icu FiATkIE[ir 412I3EREi? that PlaintifF 1V[otion for e: Prelinainary Injunction is set for

hmaring at 9: d0 o'clock gnL on J . 25, .2000.

f3ecaa9e I'taSntiff is a politierQ subdivision, .̂ lo seeuxity is requirQd.

1'(' IS VI3RTTAFR OItARRJaD that copW nt this Urder be iznmeiiia.tsly sorved upon

Defendants by the Shezdf.f or by Plaintif.f5s c¢unsell r l,ris ciesibmee pursuant to the ti,ulcs of Civil

Proaedurc, or by atiy oikicr manner permittec9 by 1a3. . P1aint:iffs Ate r.estxttztt.ed fxom
any uae of the property until after July 5, 2000 at 9:00 a.m. * AL• wh3ch time

IT IS SO ORDERED. C.^Surt sha1X coruluct: s}tearirtg.

Date, . 2000

7vlyl4^._r^-
G^\Vl'adu175174611TfepJiIdgemrnldnliyt,w^e

*Fxo^ridecl, bowever, ^',7.s^.nti,£k mz^r contj^tnrir to aJ.^,^xr the public to use
thosr^ pcv^rt.'o.ns of the pr.op^.^tq' ftt: ^ve hEtretofare beera opened to public
use, et^h use to be in accdtd®llce Wi Perk 8egu.latSoos.
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IN THE SUPREME COURT OF OHIO

STATE OF OHIO, ex rel.
EDWIN M. COLES, et al.

Relators

V.

JONATHAN GRANVILLE, et al.

Respondents

CASE NO. 06-1259

RESPONDENTS' ANSWER TO RELATORS' PETITION FOR A WRIT OF
MANDAMUS

John D. Latchney (0046539)
TOMINO & LATCHNEY, LLC LPA
803 East Washington Street, Suite 200
Medina, OH 44256
Tel. (330) 723-4656
Fax. (330) 723-5445
E-mail: jlatchneyc+brightdsl.net

Attorney for Respondents Jonathan Granville and
Board of Park Comtnissioners
Erie MetroParks
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ANSWER TO COMPLAINT FOR WRIT OF MANDAMUS

Now come Respondents Jonathan R. Granville and Board of Park Commissioners, Erie

MetroParks, who for their Answer to the Petition for a Writ of Mandamus filed by Relators, state

as follows:

1. Deny the allegations contained in Paragraph 1.

2. Deny the allegations contained in Paragraph 2.

3. Admit Relators Edwin and Lisa Coles, Buffalo Prairie, Ltd., Robert C. Bickley,

and Warren (Bob) Jones are landowners who reside or have their principal place of business in

Erie County, Ohio, and that Relator Linda Moir serves as executrix of the Estate of Vincent P.

Otrusina, who resided in Erie County, Ohio before his death, but deny the remaining allegations

contained in Paragraph 3.

4. Deny the allegations contained in Paragraph 4.

5. Deny for want of knowledge the allegations contained in Paragraph 5.

6. Deny for want of knowledge the allegations contained in Paragraph 6.

7. Adniit the allegations contained in Paragraph 7.

8. Admit the allegations contained in Paragraph 8.

9. Deny the allegations contained in Paragraph 9.

10. Deny the allegations contained in Paragraph 10.

11. Admit that the Canal Company was chartered by the State of Ohio in 1827 to

construct and operate a canal from Milan, Ohio, but deny the remaining allegations contained in

Paragraph 11.
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12. Admit that the Canal Company acquired portions of the canal corridor from

Ebeneser Merry and Kneeland Townsend and that the Merry tract lies south of Mason Road,

Milan Township, Erie County, Ohio, but deny the remaining allegations contained in Paragraph

12.

13. Admit the allegations contained in Paragraph 13.

14. Admit the allegations contained in Paragraph 14.

15. Admit the allegations contained in Paragraph 15.

16. Deny the allegations contained in Paragraph 16.

17. Denied for want of knowledge the allegations contained in Paragraph 17.

18. Deny for want of knowledge the allegations contained in Paragraph 18.

19. Admit the allegations contained in Paragraph 19.

20. Admit the allegations contained in Paragraph 20.

21. Admit the allegations contained in Paragraph 21.

22. Admit the allegations contained in Paragraph 22.

23. Deny the allegations contained in Paragraph 23.

24. Admit the allegations contained in Paragraph 24, except the commencement date

relative to Key Trust, which was in 1999.

25. Deny the allegations contained in Paragraph 25.

26. Admit that on appeal, the Court of Appeals for the Sixth District in Ohio reversed

some parts of the trial court judgment, but deny the remaining allegations contained in Paragraph

26.

27. Deny the allegations contained in Paragraph 27.

28. Deny the allegations contained in Paragraph 28.
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29. Deny the allegations contained in Paragraph 29.

30, Deny the allegations contained in Paragraph 30.

31. Deny the allegations contained in Paragraph 31.

32. Deny the allegations contained in Paragraph 32.

33. Deny the allegations contained in Paragraph 33.

34. Deny the allegations contained in Paragraph 34.

35. Deny the allegations contained in Paragraph 35.

36. Deny the allegations contained in Paragraph 36.

37. Deny the allegations contained in Paragraph 37.

38. Deny the allegations contained in Paragraph 38.

39. Deny the allegations contained in Paragraph 39.

40. Deny the allegations contained in Paragraph 40.

41. Deny the allegations contained in Paragraph 41.

42. Deny the allegations contained in Paragraph 42.

43. Deny the allegations contained in Paragraph 43.

COMPLAINT IN THE ALTERNATIVE

1. Reaffirm their previous admissions and denials in response to Paragraph 1.

2. Deny the allegations contained in Paragraph 2.

3. Deny the allegations contained in Paragraph 3.

4. Deny the allegations contained in Paragraph 4.

5. Deny the allegations contained in Paragraph 5.
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AFFIRMATIVE DEFENSES

1. The claims are barred by res judicata.

2. The claims are barred by claim preclusion and/or issue preclusion

3. The claims are barred by the doctrine of stare decisis.

4. There is neither a clear legal duty for Erie MetroParks to commence appropriation

proceedings, nor a clear legal right of Petitioners to same.

5. Some or all of the claims are barred by the doctrine of adverse possession.

6. The claims are barred by the doctrines of waiver and/or estoppel and/or laches.

7. Some or all of Relators are not proper parties to this suit because they have no

right; title or interest in or to the property which is the subject of this suit.

8. Some or all of Relators lack standing to pursue the claims set out in the

Complaint.

Respectfully submitted,

^ Qa^Al^
tx5^^to31

MINO & LATCHNEY, LLC,^I.PA
D. Latchney (0046539)

803 East Washington Street, Suite 200
Medina, Ohio 44256
Telephone: (330) 723-4656
Facsimile: (330) 723-5445
E-mail: jlatchney(@brightdsl.net

Attorney for Respondents
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CERTIFICATE OF SERVICE

A copy of the foregoing Answer to Complaint for a Writ of Mandamus was served via
regular U.S. Mail on this 24th day of July, 2006 upon:

J. Anthony Logan Nels Ackerson
BROOKS & LOGAN CO., LPA ACKERSON KAUFFMAN FEX, PC
5025 Arlington Centre Blvd., Suite 350 1250 H Street, NW, Suite 850
Columbus, Ohio 43220 Washington, DC 20005

Attorneys for Relators

D. Latchney (0046539)
INO & LATCHNEY, LLC-^,DPA
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