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STATEMENT OF FACTS

This appeal by Appellant Ford Motor Company, Sharonville Transmission Plant

(hereinafter "Ford") involves an Industrial Commission decision awarding Appellee, Emma R.

Johnson (hereinafter "Claimant"), permanent total disability compensation. Claimant sustained

three industrial injuries relevant to this appeal while employed by Ford. (Stipulated Evidence

("Stip. Evid.") at p. 52) On June 5, 1989, Claimant was injured and her workers' compensation

claim number L224950-22 was allowed for right wrist sprain. (Id. at p. 52) On January 5, 1994,

Claimant was injured and her workers' compensation claim L255437-22 was allowed for left

supraspinatus tendonitis and left lateral epicondylitis. (Id. at p. 54) On May 13, 1998, Claimant

was injured and her workers' compensation claim number 98-417901 was allowed for lumbar

strain and herniated disc L4-L5, L5-S 1. (Id. at p. 52)

On November 10, 1998, Ford granted disability retirement to Claimant. (Id. at p. 94)

Ford may grant disability retirement to employees under the age of sixty-five who, for a period

of at least five months, have been totally disabled, due to any and all medical problems, from

engaging in any regular employment with the company at plants where they have seniority. (Id.

at p. 96) Claimant applied for Social Security Disability benefits and was at first turned down.

Claimant appealed the determination by the Social Security Administration. (Id. at p. 74) The

January 21, 2000 decision of the Administrative Law Judge of the Social Security

Administration was favorable to Claimant, ruling she had been permanently totally disabled due

to multiple medical problems since May 13, 1998. (Id. at p. 74-75) The following impairments

were determined to be "severe" and disabling: degenerative disc disease in the lumbar spine,

DeQuervain's syndrome, right tennis elbow and chronic pain syndrome. (Id. at p. 75) The
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Administrative Law Judge specifically found these four medical "impairments prevent the

Claimant from performing even sedentary work." (Id) None of these conditions is allowed in

any of Claimant's workers' compensation claims.

On August 16, 1999, Claimant filed an Application for Compensation for Permanent

Total Disability with the Industrial Commission. (Id. at p. 85) By order of a Staff Hearing

Officer dated October 12, 2001, this application was denied. (Id. at p. 69) The Staff Hearing

Officer based her decision on the report of Dr. William Fitz from an examination conducted

December 6, 1999. (Id. at p. 80) Dr. Fitz noted inconsistent examination results and, based only

upon the medical conditions allowed in her claims, concluded that there was no objective

evidence residuals of the industrial injuries would prevent Claimant from returning to her former

position of employment. (Id. at p. 81)

On January 26, 2005, Claimant filed a second Application for Permanent Total

Disability. (Id. at p. 56) Claimant's Application was supported by the January 26, 2004 report

of Dr. Lewis. (Id. at p. 64) In this report, Dr. Lewis noted that Claimant had undergone a

posterior lumber interbody fusion at L4-L5 and L5-S1 on February 12, 2003. (Id. at p. 65) Dr.

Lewis further noted that "by May 23, 2003, [Claimant] retumed to the office, doing fairly well.

Her films looked excellent, and there was no sign of motion on the flexion extension films." (Id)

Although Dr. Lewis concluded she was currently unable to work, he also indicated she was still

in a recovery phase. (Id. at p. 66) Dr. Lewis also reported that Claimant's "prognosis is guarded

until we see how she responds to the prescribed treatment." (Id)

In connection with Claimant's second Application for Permanent Total Disability, an

independent medical examination was conducted by Dr. Hughes on Apri121, 2004. (Id. at p. 46)

Like Dr. Fitz, Dr. Hughes also noted examination inconsistencies, stating "it is difficult to assess
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Ms. Johnson's true physical capabilities because of her pattern of symptom magnification, which

she has demonstrated over the years." (Id. at p. 50) Furthermore, Dr. Hughes noted that

"[Claimant's] physical findings today are no different from what they were in 1999 and,

therefore, I have no basis to restrict her activities and find no reason, therefore, that she cannot

return to her job...." (Id.) Two weeks later, an examination was conducted by Dr. Lutz. (Id at

p. 42) On May 4, 2004, Dr. Lutz reported that Claimant's complaints included low back pain ,

daily right wrist pain, and left shoulder pain. (Id. at pp. 42-43) Dr. Lutz acknowledged that the

daily right wrist pain "is probably related to her non-allowed right carpal tunnel syndrome." (Id.

at p. 42) Dr. Lutz checked a box in a physical strength rating form indicating that Claimant is

not capable of physical work activity. (Id. at p. 45) Counsel for Ford requested the right to

depose Dr. Lutz, but this was denied by the Industrial Commission. (Id. at pp. 9-10)

Also in connection with Claimant's Application for Permanent Total Disability, a

vocational assessment was performed by VocWorks on July 1, 2004. (Id. at p. 11) The

vocational specialist, Janet Kilbane, reviewed the medical records and conducted a labor market

survey. (Id. at pp. 11-20) Ms. Kilbane concluded, when considering only the allowed

conditions, that Claimant was capable of returning to her former position of employment and

other forms of sustained remunerative employment. (Id. at p. 20)

On February 16, 2005, a Staff Hearing Officer heard the issue of Claimant's second

Application for Permanent Total Disability compensation. (Id. at p. 3) It was the decision of the

Staff Hearing Officer to award permanent total disability compensation from January 6, 2004.

(Id.) The Staff Hearing Officer relied upon the reports of Dr. Lewis and Dr. Lutz. (Id.) With

respect to the decision of the Administrative Law Judge of the Social Security Administration,

the Staff Hearing Officer noted the following:
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The employer argued that the injured worker was granted social
security permanent total disability benefits on 01/20/2000 based
upon conditions which are not recognized in any of the injured
worker's 3 workers' compensation claims. .... [T]he Hearing
Officer finds that the social security decision is clearly based in
part on conditions which are recognized in this claim....
Therefore, the Hearing Officer rejects the employer's argument
that the injured worker was removed from the workforce due to
non-allowed conditions and is precluded from alleging permanent
total disability.

(Id. at p. 4)

Ford's request for reconsideration of the Staff Hearing Officer's order was denied by the

Industrial Commission. (Id. at p. 1) Ford then requested the Tenth District Court of Appeals

issue a Writ of Mandamus ordering that the Staff Hearing Officer's order mailed March 3, 2005

be vacated. It was the decision of the Magistrate that 1) it was not an abuse of discretion for the

Industrial Commission to determine that Claimant's retirement was involuntary, 2) it was not an

abuse of discretion for the Industrial Commission to award permanent total disability

compensation where a prior application for permanent total disability compensation was denied,

3) the report of Dr. Lutz constituted some evidence on which the Industrial Commission could

rely, and 4) the report of Dr. Lewis was not some evidence upon which the Industrial

Conunission could rely. The Magistrate concluded that a writ of mandamus should issue

ordering the Industrial Commission to amend the Staff Hearing Officer's order to eliminate

reliance upon Dr. Lewis' report and start the award of permanent total disability compensation as

of May 4, 2004, the date of Dr. Lutz's examination. Ford objected to the decision of the

Magistrate. It was the decision of the Tenth District Court of Appeals to adopt the Magistrate's

findings of fact and conclusions of law. Ford filed its notice of appeal to the Supreme Court of

Ohio on November 14, 2008.
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ARGi.TMENT

Proposition of Law No. I:

The Industrial Commission Abused its Discretion When it
Awarded Permanent Total Disability Compensation Where the
Claimant was Previously Found Permanently Totally Disabled
due to Non-Allowed Medical Conditions.

The general entitlement section, R.C. § 4123.54, provides that every injured employee is

entitled to receive "compensation for loss sustained on account of the injury...." The extent of

the employee's entitlement therefore depends upon the extent of the disability resulting from the

injury. McNees v. Cincinnati Street Railway Co. (1949) 152 Ohio St. 269, 89 NE. 2d 138. This

concept of causation differentiates Workers' Compensation from other benefit programs. Thus,

only medical bills for treatment of the conditions allowed in a workers' compensation claim will

be authorized, unlike general health insurance, which provides coverage for any ailment or

condition. Only disability related to the allowed conditions may be compensated under Workers'

Compensation, whereas other disability programs, such as Social Security Disability, will

compensate an individual for disability arising from virtually any medical condition. This is the

statutory framework overlying the entire Workers' Compensation system in Ohio.

The timing of the sequence of events in Claimant's workers' compensation claim is

critical to this Court's analysis. Claimant filed two applications requesting that the Industrial

Commission declare her permanently totally disabled. The first application was denied October

12, 2001, when the Industrial Commission ruled, based only on the allowed industrial conditions,

not only that the claimant was not permanently totally disabled, but also that she could return to

her former position of employment. Stip. Evid. at page 69. Thus, the Commission ruled the

Claimant had no restriction on her ability to work due to the allowed conditions as of October 12,

2001. Because Claimant did not file a mandamus action or otherwise challenge that ruling, it is
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res judicata and must be accepted by this Court. Prior to that time, Claimant was found to be

permanently totally disabled by the Social Security Administration due to multiple medical

conditions, the most severe of which are not allowed in her workers' compensation claims. Stip.

Evid. at p. 85. On January 26, 2004, the Claimant filed another PTD application, which was

granted by a Staff Hearing Officer. It is this order which constituted an abuse of discretion.

Specifically, the Staff Hearing Officer failed to properly consider Claimant's previously

occurring permanent total disability due to non-allowed conditions.

As described above, on January 21, 2000, it was the decision of the Administrative Law

Judge of the Social Security Administration that Claimant was permanently totally disabled since

May 13, 1998. Stip. Evid. at pp. 74-75. The Administrative Law Judge elected to specifically

identify four medical conditions as "severe" and disabling: degenerative disc disease in the

lumbar spine, DeQuervain's syndrome, right tennis elbow and chronic pain syndrome. Id. at p.

75. None of these conditions are allowed in Claimant's workers' compensation claims with

Ford. Claimant's workers' compensation claims are allowed for right wrist sprain, left

supraspinatus tendonitis, left lateral epicondylitis, lumbar strain, and hemiated disc at L4-L5 and

L5-S1. There are no allowances for degenerative disc disease, DeQuevain's syndrome, right

epicondylitis or chronic pain syndrome. Thus, Claimant was found to be permanently totally

disabled by conditions other than those allowed in her workers' compensation claims four years

prior to the filing date of her second Application for Pennanent Total Disability compensation.

The Ohio Revised Code provides that permanent total disability compensation shall not

be awarded based on "[i]mpairments of the employee that are not the result of an allowed injury

or occupational disease" or where "[t]he employee retired or otherwise voluntarily abandoned

the workforce for reasons unrelated to the allowed injury or occupational disease" R.C. §
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4123.58(D), emphasis added. The Ohio Supreme Court has confumed this provision by stating

that "[A] finding of permanent total disability requires a claimant to prove that his or her

inability to perform sustained remunerative employment arises exclusively from the claim's

allowed conditions." State ex rel. Wean United, Inc. v. Indus. Comm. ( 1993), 66 Ohio St.3d 272,

274, emphasis in original. Furthermore, if a claimant is removed from the workforce for reasons

unrelated to the allowed conditions in a workers' compensation claim, that claimant is ineligible

for permanent total disability, "even if his condition later deteriorates to the point where the

claimant would be medically unable to work." State ex rel. Consolidation Coal Co. v. Yance

( 1992), 63 Ohio St.3d 460, 461-62.

The Staff Hearing Officer, in his order, specifically rejected Ford's argument that

Claimant was removed from the workforce based on the non-allowed conditions enumerated by

the Administrative Law Judge of the Social Security Administration. Id. at p. 4. The Staff

Hearing Officer based this rejection on his conclusion that "the social security decision is clearly

based in part on conditions which are recognized in this claim including the injured worker's low

back condition, including the herniated disc at L4-5 and L5-S1." Id., emphasis added. However,

the Staff Hearing Officer does not address the fact that the Administrative Law Judge clearly

identified several "severe" conditions as the direct and specific cause of Claimant's disability,

none of which are allowed in her workers' compensation claims.

The Clairnant has the following impairments which are considered
to be "severe" under the Social Security Act and Regulations:
Degenerative disc disease in the lumbar spine, DeQuervain's
syndrome, right tennis elbow, and chronic pain syndrome. These
impairments prevent the Claimant from performing even sedentary
work. Id. at 75.

The Staff Hearing Officer's conclusion that the Administrative Law Judge considered

certain allowed conditions misses the point and is not a sufficient or appropriate basis to ignore
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the clear evidence Claimant was permanently totally disabled due to non-allowed conditions

years before the motion at issue was filed.

The Staff Hearing Officer abused his discretion by re-writing or overruling the earlier

decisions of the Social Security Administration and the Industrial Commission. The

uncontroverted evidence is that effective January 20, 2000, Claimant was found to be

permanently totally disabled, unfit to perform even sedentary work due to degenerative disc

disease, DeQuervain's syndrome, right tennis elbow, and chronic pain syndrome. No evidence

has been submitted, and none was presented to the Industrial Commission to suggest Claimant's

non-industrial medical conditions and impairments have improved since that decision. Claimant

argues the Staff Hearing Officer was free to conclude the Social Security decision was based in

part on allowed conditions. This argument, once again, misses the point. The Industrial

Commission ruled, as of October 13, 2001, Claimant was not permanently totally disabled and

was actually capable of returning to her former position of employment when considering only

the allowed conditions..

The parties could argue forever over the interpretation of the Social Security decision and

the basis for the ruling of the Administrative Law Judge. However, the following facts are not

subject to interpretation:

1. January 20, 2000, Claimant was found to be permanently totally disabled due to

all of her medical conditions and impairments.

2. There is no evidence Claimant's non-industrial conditions (those conditions not

allowed in her claims) have improved since then.

3. As of October 13, 2001, when considering only the medical conditions allowed in

her claims, C9aimant was capable of sustained remunerative employment and actually was able
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to return to her former position of employment. Claimant was not totally disabled due to her

allowed conditions.

It is irrelevant that the Administrative Law Judge may have "considered" some of the

allowed conditions. Obviously, the Administrative Law Judge was impressed by the severity of

the four non-allowed medical conditions when he specifically identified them as being the cause

of Claimant's inability to perform even sedentary work. Id at 75. More importantly, because the

Industrial Commission thereafter ruled the allowed conditions did not interfere with Claimant's

ability to work as of October 12, 2001, based upon the report of Dr. Fitz from an examination of

December 6, 1999 (Id at p. 69), the Staff Hearing Officer had no discretion to conclude the

allowed conditions were disabling as of January 20, 2000. Such a conclusion overrules the

Industrial Commission's prior interpretation of the report of Dr. Fitz and reverses the October 13,

2001 final order of the Industrial Commission that Claimant was not disabled due to the allowed

conditions at that time. That decision could only be challenged by a timely request for

reconsideration or a mandamus action. Neither has been filed.

As pointed out by the Magistrate in his decision, "a retirement is voluntary if it is induced

by non-allowed medical conditions." State ex rel. Staton v. Indus. Comm. (2001), 91 Ohio St.3d

407. Although the language of voluntary retirement may seem somewhat awkward, this Court

has clarified that any retirement that is not injury-related will be considered voluntary. In Staton,

as in the case at bar, the claimant suffered an industrial injury. Then, at a time he was not

disabled due to the allowed conditions, he took retirement for non-allowed medical conditions.

Staton later applied for permanent total disability and temporary total disability benefits. This

Court ruled "a claimant who vacates the workforce for non-injury reasons not related to the

allowed condition, and who later alleges an inability to return to the former position of
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employment, cannot get TTD. This, of course, makes sense. One cannot credibly allege the loss

of wages for which TTD is meant to compensate when the practical possibility of employment

no longer exists." (Id. at 410) This concept applies equally to a claim for PTD benefits. State ex

rel. Bartley v. Fahey Banking Co., 2007-Ohio-3623.

Claimant's severe non-industrial medical problems represent an intervening cause.

Those unrelated impairments removed Claimant from the labor market long before the motion

pending before this Court was filed. The decision of the Staff Hearing Officer that the

Claimant's retirement was induced by residuals of her industrial injuries directly contradicts the

October 12, 2001 Industrial Commission decision denying Claimant's first Application for

Permanent Total Disability compensation.

Because the Staff Hearing Officer ignored and basically overruled the earlier final

decision of the Industrial Commission, did not properly explain his reasoning, and refused to

accept the fact that Claimant was previously found to be totally disabled for several unrelated

medical conditions, his decision constitutes an abuse of discretion.

Proposition of Law No. II:

The Industrial Commission Abused its Discretion When it Awarded
Permanent Total Disability Compensation Where the
Staff Hearing Officer Relied Upon Evidence Based on Non-Allowed
Conditions.

Permanent total disability compensation is only appropriate where the claimant

demonstrates that his or her inability to perform sustained remunerative employment arises

solely from conditions allowed in his or her workers' compensation claims. State ex rel. Wean

United, Inc. v. Indus. Comm. (1993), 66 Ohio St.3d 272, 274. Here, the evidence relied upon by

the Staff Hearing Officer did not constitute "some evidence" because it was based on

non-allowed conditions and was based upon a critical misunderstanding of the allowed and
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non-allowed conditions. The Staff Hearing Officer relied upon the reports of Doctors Lutz and

Lewis in granting Claimant's Application for Permanent Total Disability. Stip. Evid. at p. 3.

Both are flawed. Because the Court of Appeals concluded the report of Dr. Lewis was not some

evidence upon which the Industrial Commission could rely, this brief will only address the report

of Dr. Lutz.

Dr. Lutz examined Claimant at the request of the Bureau of Workers' Compensation and

submitted a report dated May 4, 2004. Stip. Evid. at p. 42. Dr. Lutz questioned Claimant

extensively about her right wrist symptoms and concluded that these symptoms are "probably

related to her non-allowed right carpal tunnel syndrome." (Id) He then performed an extensive

examination of the non-allowed right wrist and elbow conditions. Importantly, Dr. Lutz

mischaracterizes Claimant's right carpal tunnel syndrome as a "disability factor." (Id. at p. 44)

As such, Dr. Lutz specifically considers the non-allowed condition of right carpal tunnel

syndrome in opining as to whether Claimant is permanently totally disabled. The Staff Hearing

Officer's conclusion that "Dr. Lutz properly confined himself to an opinion with regard only to

the allowed conditions" is not supported by the plain language of Dr. Lutz's own report. (Id at

pp. 3-4) Because of this improper consideration of a non-allowed condition, the report of Dr.

Lutz is not some evidence upon which the Staff Hearing Officer could rely.

Additionally, there is no indication that Dr. Lutz was informed of the severe and

disabling conditions unrelated to Claimant's workers' compensation claims, which were

repeatedly cited by the Administrative Law Judge as the cause of Claimant's inability to perform

even sedentary work. Although Dr. Lutz performed an examination of Claimant's low back, he

would have no means to detect Claimant's non-allowed degenerative disc disease. (Id. at p. 43)

As such, Dr. Lutz unwittingly based his opinion of disability on the severe non-allowed
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condition of degenerative disc disease. The answer to why the Staff Hearing Officer felt he

could rely upon the opinion of Dr. Lutz is perhaps found in the wording of his decision which

raises serious questions as to whether the hearing officer even understood degenerative disc

disease is a distinct medical condition not allowed in Claimant's claims. On page two of his

decision, the Staff Hearing Officer selects the following excerpt from the Social Security

decision as support for his conclusion that the Social Security determination was not a finding

that Claimant was previously permanently totally disabled due to non-allowed conditions.

The statements of both the treating and consulting physicians show
clearly that the injured worker is severely impaired due to
degenerative disc disease and her arm problems and that these
impairments... would be sufficient to reduce her to less than
sedentary work. Id at p. 4.

This excerpt supports Ford's position and contradicts the conclusion of the Staff Hearing

Officer. The reasonable inference to be drawn from the Staff Hearing Officer's choice of this

particular excerpt is that he considers degenerative disc disease of the lumbar spine to be

synonymous with the allowed low back injuries. They are separate, unrelated medical

conditions. At a minimum, this matter should be returned to the hidustrial Commission to clarify

and explain this contradiction.

The Staff Hearing Officer opted to rely upon the opinion of Dr. Lutz, who based his

findings upon non-allowed conditions and who was not properly informed of Claimant's severe

non-industrial conditions. Dr. Lutz's report was simply not "some evidence" which could

support the Staff Hearing Officer's decision. As such, the Industrial Commission's decision

constitutes an abuse of discretion requiring action by this Court.
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CONCLUSION

Ohio employers are required to pay premiums or self-insure their Workers'

Compensation program so that their injured employees may receive compensation and medical

benefits, but only for those conditions actually allowed as part of their claim. The law does not

permit the Industrial Commission to award compensation to a claimant in order to replace

income lost due to causes unrelated to their industrial injury. When considered together, the

decision of the Social Security Administration that Claimant was totally permanently disabled

due to all of her medical conditions, and the nearly simultaneous decision of the Industrial

Commission that Claimant had no disability due to her allowed conditions at that time lead to

only one conclusion: Claimant was permanently unable to work due to medical conditions other

than those allowed in her claims long before she allegedly became disabled due to residuals of

her industrial injuries. Any other conclusion would effectively reverse the October 12, 2001

final decision of the Industrial Conunission, a decision that cannot be collaterally attacked by a

Staff Hearing Officer of the Industrial Commission or by the courts. Because the decision of the

Staff Hearing Officer granting Claimant permanent total disability benefits constituted an abuse
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of discretion, the decision of the Tenth District Court of Appeals should be reversed and a writ of

mandamus should issue denying Claimant's Application for Permanent Total Disability.
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stamped copy of the Court of Appeals' Judgment Entry is attached hereto.

Respectfully submitted,

T&AIY^61
RyanUBonina (0079552)
Eric G. Bruestle (0024111)
Roetzel & Andress
250 East Fifth Street, Suite 310
Cincinnati, Ohio 45202
(513) 361-8292 Telephone
(513) 361-0335 Fax
ebruestle@ralaw.com
rbonina@ralaw.com
Counsel for Relator, Ford Motor Company

2



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing has been

served upon the following parties via regular U.S. Mail, postage prepaid this 10 day of

November, 2008:

Andrea L. Bums
Joshua Goldsmith
Harris & Burgin, LPA
9545 Kenwood Road, Suite 301
Cincinnati, Ohio 45242
Tel: (513) 891.3270
Fax: (513) 891.3266
a1b@harris-burgin.com
Counsel for Respondent, Emma Johnson

Douglas R. Unver
Assistant Attomey General
Workers' Compensation Section
Columbus, Ohio 43215
150 East Gay St., 22"d Floor
Columbus, OH 43215
Counselfor Respondent,
Industrial Commission of Ohio

831068\101680.0174

3



20553 - E56
IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT
^_..,_f'r '•,y ^ ^^

3^. . •^ . •,
• .....• ....'J

2'hR M
State ex ral. Ford Motor Company, "'•- z =F 37 P'1 4- 20
Sharonville Trsnsmleslon Ptant, ..

^ _:.,... . .' ti . .. ^

Retalor. ;,

v. No. 07AP-1084

Emma R. Johnson and The Industrial (REGULAR6dLLEN8AR)
Commiasbn of Ohio.

Raspondents.
JUDGMENT ENTRY

For ths reasons stated in the decielon of this court rendered herein on

September 28. 2008. rolpkx'e objsdfons to the deeision of ft maplshats are overrulad,

and the decision of ths mep.bbraEe. as amended In our dechbn, ts approved and adopted

by the court as ft own. It is the judpment and order of this court that a wrlt of mandamus

Isaue agdhnst nropondent industriel Commlsslon that is Ilmihad to oniering the oommission

to amend ft staff headng ot8cers order of Febmary 18, 2005, by eiiminatlnp relience

upon H. Paul lswis, M.D.'s report and atartlng daYnanCs pemianeot total dieahi7lly ewani

as of May 4, 2004, which-fa ihe-data-of Janms T. Lutz, M.D.'a examfnalion. FhidYfy that

relator has failed to show a ctear legal right to the reqef reqqesEed or that the conmieaWn

is under a cisar leyal duty to perform the act sought by relator. vNS deny ralators request

for a wr(t of mandemus ordering the c:ommission to vacaEp ib award of psrmanent

disability con"nsation to cafnant: Costs shall be a4iedsed apalifit ielator.

Within throa (3) daya from the filYg.heflfoF: ft clerk of thia court Is hereby

ordered to serve upon all parties not In defauk for fakure ta appear notloe of this

luagment ano na aaae ot enuy upon me ioumal.

Judge Thomas F. BryenK i6tited, of the Third
Appedats Dbtrlct, sesipned to actlve duty under
authority of Seclion 8(C), Article IV, Ohio
ConstiluHon.
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IN THE COURT OF APPEALS nr OHIO

TENTH APPELLATE DISTRICT zPn^ c 2S ¢^ ^' 24
Cl t-ci` J;'

State ex rel. Ford Motor Company,
Sharonville Transmission Plant,

Relator,

V. No. 07AP-1084

Emma R. Johnson and The Industrial (REGULAR CALENDAR)
Commission of Ohio,

Respondents.

D E C I S I O N

Rendered on September 25, 2008

Roetzel & Andress, Ryan E. Bonina and Eric G. Bruestle, for
relator.

Hanfs & Burgin, LPA, Joshua Goldsmith and Andrea Bums,
for respondent Emma R. Johnson.

Nancy H. Rogers, Attomey General, and Douglas R. Unver,
for respondent Industrial Commission of Ohio.

IN MANDAMUS
ON OBJECTIONS TO THE MAGISTRATE'S DECISION

PETREE, J.

(ql) Relator, Ford Motor Company, Sharonville Transmission Plant ("relator' or

"Ford") seeks a writ of mandamus directing the Industrial Commission of Ohio

("commission") to vacate an order granting permanent total disability ("PTD")

5



No. 07AP-1084 2

compensation to Emma R. Johnson ("claimant") and to enter an order denying PTD

compensation to claimant.

{1[2} Pursuant to former Loc.R. 12(M) of the Tenth District Court of Appeals,' this

court appointed a magistrate without limitation of authority specified in Civ.R. 53(C) to

consider relators cause of action. After examining the evidence, the magistrate issued a

decision, wherein he made findings of fact and conclusions of law. In his decision, the

magistrate recommended issuance of a writ of mandamus ordering the commission to

amend an order of a staff hearing officer ("SHO"). (Attached as Appendix A.)

(13} Pursuant to Civ.R. 53, relator has filed objections to the magistrate's

decision, which the commission and claimant separately oppose. See, generally, Civ.R.

53(D)(3)(b). Relator advances the following objections for our consideration:

Obiection No. I

The Magistrate erred in finding the Industrial Commission did
not abuse its discretion in determining that claimant's
retirement from Ford was involuntary.

Obiection No. 2

The Magistrate erred in finding that the Industrial Commission
was free to ignore and overrule its October 12, 2001 decision
that claimant was not permanently totally disabled.

Obiection No. 3

The Magistrate erred in finding the report of Dr. Lutz
constitutes some evidence upon which the Commission could
rely to support the PTD award.

{14} "Mandamus is a writ, issued in the name of the state to an inferior tribunal, a

corporation, board, or person, commanding the performance of an act which the law

1 After relator commenced this original action, this court's local rules were amended, effecbve June 1, 2008.
See Loc.R. 20 of the Tenth District Court of Appeals.
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No. 07AP-1084 3

specially enjoins as a duty resulting from an office, trust, or station." R.C. 2731.01.

"Mandamus is an extraordinary writ that must be granted with caution."

Liberty Mills, Inc. v. Locker (1986), 22 Ohio St.3d 102, 103.

State ex rel.

{15} To be entitled to a writ of mandamus, relator must show: (1) a clear legal

right to the relief requested; (2) the commission is under a clear legal duty to perform the

act sought; and (3) relator has no plain and adequate remedy at law. State ex rel. Fain v.

Summit Cty. Adult Probation Dept (1995), 71 Ohio St.3d 658, citing State ex. rel. Howard

v. Ferreri (1994), 70 Ohio St.3d 587, 589. Also, to constitute an adequate remedy at law,

the alternative must be complete, beneficial, and speedy. State ex rel. Mackey v.

Blackwell, 106 Ohio St.3d 261, 2005-Ohio-4789, at ¶21, quoting State ex rel. Ullmann v.

Hayes, 103 Ohio St.3d 405, 2004-Ohio-5469, at ¶8, reconsideration denied, 104 Ohio

St.3d 1124, 2004-Oh io-7033.

{1[6} "In matters involving the Industrial Commission, the determinative question

is whether relator has a clear legal right to relief. Such a right is established where it is

shown that the commission abused its discretion by entering an order which is not

supported by any evidence in the record." State ex n:l. Valley Pontiac Co., Inc. v. Indus.

Comm. (1991), 71 Ohio App.3d 388, 391, citing State ex rel Elliott v. Indus. Comm.

(1986), 26 Ohio St.3d 76. However, "where the record contains some evidence to

support the commission's findings, there has been no abuse of discretion and mandamus

is inappropriate." Valley Pontiac Co., Inc., at 391, citing State ex rel Lewis v. Diamond

Foundry Co. (1987), 29 Ohio St.3d 56. 'The [industrial] commission alone shall be

responsible for the evaluation of the weight and credibility of the evidence before it."

7
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State ex reL Burley v. Coil Packing, Inc. (1987), 31 Ohio St.3d 18, 20-21; see, also, State

ex ret. Consolidation Coal Co. v. Indus. Comm. (1997), 78 Ohio St.3d 176, 177.

{17} By its first objection to the magistrate's decision, relator challenges the

magistrate's conclusion that the commission did not abuse its discretion in determining

that claimant involuntarily retired from Ford.

{q[S} "An employee who retires prior to becoming permanently and totally

disabled is precluded from eligibility for permanent total disability compensation only if the

retirement is voluntary and constitutes an abandonment of the entire job market." State

ex rel. Baker Material Handling Corp. v. lndus. Comm. (1994), 69 Ohio St.3d 202,

paragraph two of the syllabus, rehearing denied, 69 Ohio St.3d 1452, following and

applying State ex ret. CPC Group, Gen. Motors Corp. v. Indus. Comm. (1990), 53 Ohio

St.3d 209, modifying State ex ref. ChryslerCorp. v. tndus. Comm. (1991), 62 Ohio St.3d

193, and State ex reL Consolidation Coal Co. v. Yance (1992), 63 Ohio St.3d 460. See,

also, State ex reL Staton v. Indus. Comm. (2001), 91 Ohio St.3d 407, 409-410

(discussing Baker and concept of a claimant's voluntary departure from employment);

State ex n:l. Crisp v. Indus. Comm. (1992), 64 Ohio St.3d 507, 508, citing State ex rel.

Rockweg lntematl. v. Indus. Comm. (1988), 40 Ohio St3d 44 (stat'ing that "[a]n employee-

initiated retirement that is not precipitated by industrial injury is considered 'voluntary' ");

State ex rel. Waddle v. indus. Comm. (1993), 67 Ohio St.3d 452, 456 (construing State

ex rel. Diversitech Gen. Plastic Film Div. v. Indus. Comm. [1989], 45 Ohio St.3d 381)

(finding that Diversitech suggests that, as a general rule, "retirement" requires an

affirmative act or declaration by the claimant).

8
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{19} Comparatively, "[a]n employee who retires subsequent to becoming

permanently and totally disabled is not precluded from eligibility for permanent total

disability compensation regardless of the nature or extent of the retirement." Baker

Material Handling, at paragraph three of the syllabus, following State ex rel. Brown v.

Indus. Comm. (1993), 68 Ohio St.3d 45, rehearing denied (1994), 68 Ohio St.3d 1437,

and distinguishing Chrysler Co►p., supra, and Consolidation Coal Co., supra_

{110} According to the stipulated evidence, on May 13, 1998, claimant sustained

an industrial injury, and she has not worked since that time. After an initial application for

Social Security Disability benefits apparently was denied, in 1999, a retirement board of

administration, which was jointly administered by Ford and the United Automobile

Workers ("UAW'), terminated retirement benefits that claimant had been receiving

through a disability pension plan. In 1999, claimant also applied for PTD compensation,

which the commission denied in 2001.

{111} In January 2000, on a request for hearing, an administrative law judge

("ALJ") of the Social Security Administration granted social security disability benefits to

claimant and concluded that, since May 13, 1998, claimant had been under a disability as

defined by the Social Security Act and Regulations. In his decision, the ALJ referenced,

among other things, disc herniations that were allowed claims for workers' compensation

purposes following claimant's industrial injury in May 1998. After claimant had been

awarded social security disability benefits, the Ford-UAW jointly administered retirement

board reinstated disability benefits to claimant. In 2004, claimant submitted another

application for PTD compensation, which the commission, through a SHO, later approved

in 2005.

9
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{1121 In.his decision, the AU acknowledged that claimant's removal from the

workforce was in part precipitated by claimant's industrial injury that she sustained in May

1998. Recognizing the ALJ's decision, and rejecting relator's contention that no causal

relationship existed between claimant's inability to perform sustained remunerative

employment and allowed conditions in the claim, the SHO found that the ALJ's decision

was based in part on conditions recognized in claimant's claim. See, generally, Rockwell

Intemati., supra, at syllabus (holding that "[w]hen a claimant's retirement is causally

related to an industrial injury, the retirement is not 'voluntary' so as to preclude eligibility

for temporary total disability compensation"); State ex rel. Liposchak v. Indus. Comm.

(1995), 73 Ohio St.3d 194, 195, reconsideration denied, 74 Ohio St.3d 1410 (stating that

"[t]he existence of a causal relationship between an allowed condition and an inability to

work underlies all successful requests for disability compensation"). Relying on, among

other things, an examination by James T. Lutz, M.D., the SHO also found that claimants

orthopedic condition had reached maximum medical improvement ("MMI"), and that this

condition precluded claimant from engaging in any type of sustained remunerative work

activity.

{J13} Both the ALJ's decision and Dr. Lutz's report constitute "some evidence"

before the commission, which the commission, through the SHO, has responsibility of

evaluating for weight and credibility. See Burley, supra, at 20-21. As the evaluator of the

weight and credibility of the evidence before it, the commission, through the SHO,

therefore had authority to analyze the ALJ's decision to determine whether allowed

industrial injuries resulted in claimant's involuntary retirement. Moreover, even assuming

arguendo that the SHO should not have relied upon the ALJ's decision in reaching his

10
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PTD determination, other evidence in the record, e.g., Dr. Lutz's evaluation, supports the

SHO's determination that claimant involuntarily retired from Ford.

{114} Accordingly, finding that the magistrate did not err, we overrule relator's first

objection to the magistrate's decision.

{115} By its second objection to the magistrate's decision, relator asserts: "The

Magistrate erred in finding that the Industrial Commission was free to ignore and overrule

its October 12, 2001 decision that claimant was not permanently totally disabled."

{116} The doctrine of res judicata applies to administrative proceedings, State ex

n;L B.O.C. Group v. Indus. Comm. (1991), 58 Ohio St.3d 199, 200, citing Set Products,

Inc. v. Bainbridge Twp. Bd. of Zoning Appeals (1987), 31 Ohio St.3d 260; Office of

Consumers' Counse! v. Pub. tJtil Comm. (1985), 16 Ohio St.3d 9, 10, but "'the defense of

resjudicata has only a limited application to compensation cases.' " B.O.C. Group, at 200,

quoting Cramer v. Indus. Comm. (1944), 144 Ohio St. 135, 138. Cf. Crisp, supra, at 508

(finding that whether a claimant voluntarily retired was res judicata and the claimant

therefore was precluded from re-litigating this conclusively decided issue).

{117} "'It is almost too obvious for comment that res judicata does not apply if the

issue is claimant's physical condition or degree of disability at two entirely different times

***. A moment's reflection would reveal that otherwise there would be no such thing as

reopening for change in condition. The same would be true of any situation in which the

facts are altered by a change in the time frame ***.' " B.O.C. Group, at 201, quoting 3

Larson, Workers' Compensation Law (1989) 15-426,272(99) to 15-426,272(100), Section

79.72(f). See, also, State v. Youghiogheny & Ohio Coal Co. v. lndus. Comm. (1992), 65

Ohio St.3d 351 (finding that new and changed circumstances are not prerequisites for

11
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industrial commission to consider subsequent application for PTD compensation after an

initial denial).

{118) Here, in 2001 when the commission denied claimant's 1999 application for

PTD compensation, whether claimant had voluntarily retired was not an issue addressed

by the commission in its denial of claimant's PTD application. Cf. Crisp, supra. After the

commission denied claimant's 1999 application for PTD compensation, in 2004 claimant

submitted another application for PTD compensation, which a SHO later approved in

2005. Because claimant's 2004 application for PTD compensation concemed a situation

in which the facts were altered by a change in the time frame, we find that the magistrate

correctly concluded that the SHO's 2005 order did not overrule, re-write, or impermissibly

ignore the commission's 2001 order denying PTD compensation to claimant. We

therefore overrule relator's second objection to the magistrate's decision.

{119) By its third objection to the magistrate's decision, relator claims that the May

2004 report of James T. Lutz, M.D. fails to constitute "some evidence" and, accordingly,

the magistrate erred by concluding that the commission properly could rely upon Dr.

Lutz's report to support claimant's PTD award. Specifically, because Dr. Lutz referenced

nonallowed conditions in his report, relator reasons that Dr. Lutz's opinion cannot

constitute "some evidence" before the commission. Relying on State ex rel. Fields v.

Indus. Comm. (1993), 66 Ohio St.3d 437, relator further contends that medical evidence

that relies, even in part, on nonallowed conditions cannot serve as the basis for an award

of PTD compensation.

1120) Although a claimant cannot be compensated for a disability unrelated to an

allowed condition, see, e.g., Fields, supra, State ex rel. LTV Steel Co. v. Indus. Comm.

12
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(1992), 65 Ohio St.3d 22, State ex rel Waddle v. Indus. Comm. (1993), 67 Ohio St.3d

452, 454-455, "[t]his is not to say that the mere presence of nonallowed conditions

automatically bars permanent total disability compensation." Id., at 455. In Waddle, the

Supreme Court of Ohio observed that Ohio case law "[did] not inherendy prohibit

permanent total disability compensation to claimants concurrently disabled due to

nonallowed conditions." Id.

{121} Accordingly, the presence of nonallowed conditions does not automatically

bar claimant's application for PTD compensation and, even if claimant were concurrently

disabled due to nonallowed conditions, neither does the presence of nonallowed

conditions inherently prohibit claimant from receiving PTD compensation_ Id.

11221 Here, our independent review finds that in his conclusions of law the

magistrate aptly examined Dr. Lutz's report and properly concluded that Dr. Lutz's report

constituted some evidence upon which the commission could rely to support a PTD

award to claimant. Therefore, we overrule relators third objection to the magistrate's

decision.

{123} Finally, although no party has challenged the magistrate's conclusion that

the January 6, 2004, report of H. Paul Lewis, M.D. fails to constitute some evidence that

claimant's industrial injury reached permanency or maximum medical improvement

(Magistrate's Decision, at ¶103), upon independent review, we find that the magistrate

properly applied the relevant law to the facts in reaching this conclusion. See, generally,

State ex reL American Standard, Inc. v. Boehler, 99 Ohio St.3d 39, 2003-Ohio-2457, at

¶28, quoting Vulcan Materials Co. v. Indus. Comm. (1986), 25 Ohio St.3d 31, 33, quoting

Logsdon v. lndus_ Comm. (1944), 143 Ohio St. 508, paragraph two of the syllabus

13
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(stating that "MMI describes a condition that has become permanent, i.e., one that will,

"'with reasonable probability, continue for an indefinite period of time wfthout any present

indication of recovery therefrom" ' "); State ex n:l. Matlack, Inc. v. Indus. Comm. (1991),

73 Ohio App.3d 648, 655 (observing that "[w]hen * * * stabilization has been reached and

no further improvement is probable, then the condition is permanent and claimant can

seek compensation for types of permanent disability, namely *** permanent totai

disability compensation for total impairment of earning capacity").

{124} Accordingly, following independent review pursuant to Civ.R. 53, we find

that the magistrate has determined the pertinent facts and applied the relevant law to

these facts. Finding that Dr. H. Paul Lewis's report of January 6, 2004 states that

claimant complained of "constant low back" pain, not "constant law back" pain as the

magistrate found, we amend the magistrate's nineteenth finding of fact. Also, we observe

that in his discussion of State ex ref. Consolidation Coal Co. v. Yance, supra, in his

conclusions of law, the magistrate incorrectly stated that in 1986 a district hearing officer

("DHO") found that the claimants retirement was "voluntary" because it was injury-

induced. Rather, in Yance, the DHO found that the claimants retirement was

"involuntary." See id. at 461. We further observe that Ohio Adm.Code 4121-3-34 has

been amended, effective June 1, 2008; however, division (D)(1)(f), as cited by the

magistrate in his conclusions of law, was unaffected by the June 2008 amendment. See

2007-2008 Ohio Monthly Record 2-3155. As amplified herein, we therefore adopt the

magistrate's decision as our own, including the magistrate's findings of fact and

conclusions of law.

14
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{125} For reasons set forth above, we overrule all of relator's objections to the

magistrate's decision. Agreeing with the magistrate's recommendation, we issue a writ of

mandamus that is limited to ordering the commission to amend its SHO's order of

February 16, 2005, by eliminating reliance upon H. Paul Lewis, M.D.'s report and starting

claimant's PTD award as of May 4, 2004, which is the date of James T. Lutz, M.D.'s

examination. Finding that relator has failed to show a clear legal right to the relief

requested or that the commission is under a clear legal duty to perform the act sought by

relator, we deny relator's request for a writ of mandamus ordering the commission to

vacate its award of PTD compensation to claimant.

Objections overruled; limited writ granted.

TYACK and T. BRYANT, JJ., concur.

T. BRYANT, J., retired of the Third Appellate District,
assigned to active duty under authority of Section
6(C), ArticlelV, Ohio Constitution.
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IN THE COURT OF APPEALS OF OHIO

TENTH APPELLATE DISTRICT

State ex rel. Ford Motor Company,
Sharonville Transmission Plant,

-..,,.. AF-, - S
ZG^BF;Ay

30 PN3;z4

CJ EPK OF COURTS

Relator,

v. No. 07AP-1084

Emma R. Johnson and The Industrial (REGULAR CALENDAR)
Commission of Ohio,

Respondents.

MAGISTRATE'S DECISION

Rendered on May 30, 2008

Roetzel & Andress, Ryan E. Bonina and Eric G. Bruestle, for
relator.

Harris & Burgin, LPA, Joshua Goldsmith and Andrea Bums,
for respondent Emma R. Johnson.

Thomas Winters, Acting Attomey General, and Douglas R.
Unver, for respondent Industrial Commission of Ohio.

IN MANDAMUS

In this original action, relator, Ford Motor Company, Sharonville

Transmission Plant ("relator' or "Ford"), requests a writ of mandamus ordering

respondent Industrial Commission of Ohio ("commission") to vacate its award of

permanent total disability ("PTD") compensation to respondent Emma R. Johnson

("claimant"), and to enter an order denying said compensation.
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-Findinas of Fact:

1. Claimant has three industriai claims arising out of her employment with

relator, a selF insured employer under Ohio's workers' compensation laws.

2. On June 5, 1989, claimant sustained an industriai injury which is

allowed for "right wrist sprain," and is assigned claim number L224950-22.

3. On January 5, 1994, claimant sustained an industrial injury which is

allowed for "left supraspinatus tendonitis and left lateral epicondylitis," and is assigned

claim number L255437-22.

4. On May 13, 1998, claimant sustained an industrial injury which is

allowed for "lumbar strain; herniated disc L4-5 and L5-S1," and is assigned claim

number 98-417901.

5. Claimant has not worked since May 13,1998.

6. Ford and United Automobile Workers ("UAW") jointly administer a

disability pension plan through a"Retirement Board of Administration" ("retirement

board").

7. On October 28, 1998, claimant was examined at the request of the

retirement board by James J. Kreindler, M.D. In his report to the retirement board, Dr.

Kreindler states:

I saw Ms. Johnson on October 28, 1998 for a disability
evaluation. She has a diagnosis of hemiated lumbar disc of
the L4-5 and L5-S1 discs. The hemiations are reported to be
"fairly large" by MRI, with impingement on the nerve roots at
those levels. She is currently on narcotic pain medications.
«..

*.«
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Impression: I feel Ms. Johnson is permanently disabled at
this time. She is unable to lift, bend, twist, stand, sit or walk
for long periods of time, at present. She may improve with
physical therapy, time and possibly surgery but will not be
able to return to work in her present condition.

8. In November 1998, the retirement board found claimant to be "totally

and permanently disabled" under terms of the Ford-UAW pension plan.

9. Apparently, claimant's application for Social Security Disability Benefits

was initialiy denied. Accordingly, in October 1999, the retirement board terminated her

disability benefits.

10. Claimant appealed the initial decision of the Social Security

Administration that denied her application for Social Security Disability Benefits.

11. On August 5, 1999, claimant filed with the commission an application

for PTD compensation.

12. On December 6, 1999, at the commission's request. claimant was

examined by William R. Fitz, M.D., who opined: "I do believe she could return [to her]

normal occupation as a forklift operator."

13. On January 21, 2000, an administrative law judge ("ALJ") of the

Social Security Administration issued a decision granting claimant's application for

Social Security Disability Benefits.

14. Under the heading "Evaluation of the Evidence," the ALJ decision

states:

After a thorough evaluation of the entire record, it is
concluded that the claimant has been disabled since
May 13, 1998, and met the insured status requirements of
the Social Security Act on that date and thereafter, through
December 31, 2002.

18
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The claimant was 48 years old on the date her disability
began. The claimant has a 12th grade education. The
claimant has not engaged in any substantial gainful activity
since the disability onset date.

The claimant has the following impairments which are
considered to be "severe" under the Social Security Act and
Regulations: degenerative disc disease in the lumbar spine,
DeQuervain's syndrome and right tennis elbow and chronic
pain syndrome. These impairments prevent the claimant
from performing even sedentary work.

There is no indication the claimant has worked since the
alleged onset date and the -Administrative Law Judge so
finds.

Medical evidence shows as early as 1992, the claimant
complained of problems with the right wrist which were
thought to be due to cumulative trauma[.] * * * In March,
1994, she was treated for tendonitis in the left arm[.] * * *

The claimant's problems in the lumbar spine became evident
on March 14, 1998 when she hurt her lower back driving a
forklift truck. On admission to a hospital on May 14, 1998,
acute lumbosacral strain was diagnosed[.] * * * Following
this, she complained of low back pain and straight-leg raising
was positive in June, 1998. She received epidural steroid
injections in August, 1998 but this did not relieve her pain[.]
***

An MRI of the lumbar spine of June 24, 1998 showed disc
hemiation at L5-S1 and pinching on the nerve root and a
larger disc herniation at L4-5[.] * * *

The claimant's treating orthopedist, Dr. Stem, noted on
July 17, 1998 that the claimant's disc hemiations were both
fairly large and that he believed that there was a direct
relationship between her back injury and the current
diagnosis of disc hemiations at L4-5 and L5-S1 [.] * * *

Records from a treating neurosurgeon, Dr. Robbins,
included a note from October 19, 1998 stating the claimant's
pain was getting progressively worse[.] * * *

A treating physician, Dr. Siegel, on October 23, 1998 limited
the claimant to sitting 15 minutes, standing ten minutes,
walking five minutes and lifting only five pounds. Lumbo-
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sacral strain was diagnosed. It was stated the claimant
needed a cane for walking short distances up to 50 feet. It
was noted that these limitations took into account only the
claimanYs back problems, not a previous diagnosis of carpal
tunnel syndrome[.] * * *

Dr. Siegel prescribed physical therapy but after four treat-
ment sessions on December 3, 1998, it was felt that she had
made no progress and treatment seemed to aggravate her
symptoms[.] * * *

On October 7, 1999, the claimant was seen by a con-
sulting specialist in physical medicine and rehabilitation, Dr.
Wachendorf. The claimant complained of low back pain,
right hand pain, and left arm pain. She could sit only five to
ten minutes, stand for ten minutes, and could walk about 100
feet using a cane. She stated her pain dated to the accident
on May, 1998. Pain radiated from the lower back to both
legs. Treatment such as physical therapy, a TENS Unit and
back brace had not helped her. She also complained of right
hand pain since 1978 and 1989 while working as an
assembler. She had left arm pain since 1984. The doctor
noted the claimant exhibited many pain behaviors. Range of
motion was limited. There was extreme paraspinal muscle
tightness. Straight-leg raising could not be performed in the
supine position due to pain. Chronic back pain with MRI
findings of hemiated discs at L4-5 and L5-S1, right hand
pain with DeQuervain[']s syndrome and right tennis elbow
with these conditions possibly on the left as well and chronic
pain syndrome were diagnosed. The doctor felt the claimant
could lift only five pounds occasionally. She could only walk
one hour out of eight in an eight hour day and ten minutes
without interruption. She could sit four hours out of an eight
hour day. She walked in a bent forward position[.] * * *

The statements of both the treating and consulting physician
show clearly that the claimant is severely impaired due to
degenerative disc disease and her arm problems and that
these impairments, while not meeting or equalling [sic] any
listed impairment in severity, would be sufficient to reduce
her to less than sedentary work. Both the consulting and
treating physicians agreed that the claimant was limited to
lifting only five pounds. Additionally, she cannot perform the
walking, standing, or even sitting requirements of sedentary
work in the opinions of both the treating and consuiting
physicians. These opinions were based on objective medical
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evidence such as the MRI showing a hemiated disc at L4-5
and L5-S1 and thus entitled to controlling weight. It is clear,
therefore, that the claimant cannot perform more than a very
limited range of sedentary work.

The claimant's past relevant work was in transmission
assembly and as a forklift driver. As described in her
vocational report * * * these jobs required at least the
physical exertionai capacity of light to medium work. The
Administrative Law Judge finds the claimant cannot perform
these jobs due to her limitation to less than the sedentary
residual functional capacity and she has no transferable job
skills from them.

15. Under the heading "Findings," the ALJ decision states:

After consideration of the entire record, the Administrative
Law Judge makes the foliowing findings:

1. The claimant met the insured status requirements of the
Act on May 13, 1998. The claimant has not performed any
substantial gainful activity since May 13, 1998.

2. The claimant's impairments which are considered to be
"severe" under the Social Security Act are degenerative disc
disease in the lumbar spine, DeQuervain's syndrome and
right tennis elbow and chronic pain syndrome.

3. The claimant's impairments do not meet or equal in
severity the appropriate medical findings contained in 20
CFR Part 404, Appendix 1 to Subpart P (Listing of
Impairments).

4. The ciaimant's allegations are found to be credible.

5. The claimant's impairments prevent her from performing
even sedentary work.

6. The claimant is unable to perform her past relevant work.

7. The claimant was 48 years old on the date disability
began, which is defined as a younger individual. The
claimant has a high school education.

8. The claimant does not have transferable skills to perform
other work within her physical and mental residual functional
capacity:
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9. Based upon the ciaimant's residual functional capacity,
and vocational factors, there are no jobs existing in
significant numbers which she can pertorm. This finding is
based upon Section 201.00(h) of the Medicai-Vocationai
Guidelines, 20 CFR Part 404, Appendix 2 to Subpart P.

to. The claimant has been under a disability as defined by
the Social Security Act and Regulations since May 13, 1998.

16. Under the heading "Decision;" the ALJ decision states:

Based on the Title II appiication filed on October 8, 1998, the
claimant is entitled to a period of disability beginning on
May 13, 1998, and to disability insurance benefits under
sections 216(i) and 223, respectively, of the Social Security
Act, and the ciaimant's disability has continued through at
least the date of this decision.

17. In March 2000, the retirement board reinstated disability benefits

under the Ford-UAW pension plan.

18. Following an October 12, 2001 hearing, a staff hearing officer ("SHO")

issued an order denying ciaimant's PTD application. The SHO's order of October 12,

2001 concludes:

The Staff Hearing Officer finds that the ciaimant's condition
has reached maximum medical improvement. The Staff
Hearing Officer further finds, based upon the report of Dr.
Fitz, that the industrial injury does not prevent the claimant
from returning to work at her former posRion of employment.
The Staff Hearing Officer therefore finds that the claimant is
not permanently and totally disabled. * * *

19. On January 26, 2004, claimant filed with the commission another PTD

application. In support, claimant submitted a report dated January 6, 2004 from her

treating neurosurgeon, H. Paul Lewis, M.D. In his report, Dr. Lewis states:

I next examined her on May 10, 2002 at which time she
again noted pain in the low back, left leg, and buttocks. She
also noted numbness in the left leg, and tingiing in the
buttocks and lower back. The severity had increased with
time, and it was worse now than it had ever been. She
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described the pain as stabbing, aching, and buming in the
buttock and leg. She indicated that any movement such as
sifting and walking seemed to aggravate the problem, and
she noted numbness in the left leg, and tingling in the
buttocks and lower back.

I again reviewed the MRI scan, and results of a com-
puterized tomography of the spine from Mercy Hospital
Fairfield that were done on June 25, 1998. This revealed
evidence of a hemiated disc at L5-S1, and a left paracentral
area with impingement of the thecal sac.

By June 12, 2002, she was back in the office with an MRI
scan that revealed evidence of an L4-5, L5-S1• root
compression. She wished to proceed with surgery, and we
determined to go ahead with a two-level posterior lumbar
interbody fusion at L4-5 and L5-S1, using Ray threaded
fusion cages.

She was back in the office on January 2, 2003, having finally
obtained approval for the surgical procedure. Accordingly, on
February 12, 2003, she underwent a posterior lumbar
interbody fusion at L4-5 and L5-S1 with threaded fusion
cages.

In visits on February 19 and March 7, 2003, she was
complaining of neuropathic pain in the lower extremities, and
she had a tender left knee. Both hips and her left groin were
also tender, and she stated that she felt a drawing sensation
in her left calf. Her low back pain was nearty gone. We
continued to monitor her progress throughout April, and by
May 23, 2003, she retumed to the office, doing fairly well.
Her films looked excellent, and there was no sign of motion
on the flexion extension films.

By July 10, 2003 she was ambulating with a cane, and
indicated that she was doing some of the exercises
requested, although some of them were giving her pain. By
August 6, 2003 she was in the office, complaining of
constant law back, left buttock, and leg pain, with leg pain
being "like fire" with paresthetic pain in the lower leg and
arch of the left foot. She also complained of numbness in the
great toe and second toe. She lastly noted the occurrence of
"flashes" of pain in the right groin and leg. By August 20,
2003 she was continuing to have problems with pain, was in
physical therapy, and was improving slowly. This pain con-
tinued through September 10, 2003 and October 8, 2003.
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She was last in the office on November 19, 2003, still with
neuropathic pain in the left lower extremities, and was stili
taking Neurontin 2400 mg qd and 40 Oxycontin bid. She was
also taking Amitriptyline and Lidoderm patches.

It is my opinion, within reasonable medical certainty, that this
patient has suffered from hemiated lumbosacral disc, and
displacement with radiculopathy at the levels of L4-5 and L5-
Si. It is further my opinion, within reasonable medical
certainty, that this patient has suffered from herniated
lumbosacral discs at L4-5 and L5-S1 with radiculopathy and
neuropathic pain as a result. It is further my opinion, within
reasonable medical certainty, that this condition, as well as
the posterior lumbar interbody fusion with threaded cages
and resulted neuropathy, are directly and causally related to
the industrial injury. Upon last seeing her, I felt that her pain
would resolve wfth time, and with her being very patient, she
has been recovering satisfactorily.

It is further my opinion, within reasonable medical certainty,
that this patient is totally disabled from performing any
substantial remunerative employment. Further, her prog-
nosis is guarded until we see how she responds to the
prescribed treatment.

20. On May 4, 2004, at the commission's request, claimant was examined

by James T. Lutz, M.D. In his three-page narrative report, under "History of Present

Illness," Dr. Lutz wrote:

* * * She also complains of intermittent, but daily right wrist
pain, which she rates up to a 6 on the Visual Analog Scale,
with numbness and tingling of the right wrist and hand,
although this is probably related to her non-allowed right
carpal tunnel syndrome. Her right wrist symptoms are
aggravated with exertional activities such as lifting, pushing
and pulling, repetitive use of the right upper extremity, and
with weather changes. * * *

21. Under "Physical Examination," Dr. Lutz wrote:

* * * Examination of the left elbow revealed no structural
deformities, swelling, or discoloration. Tendemess was
noted directly over the lateral epicondyle. Manual muscle
testing of the elbow flexors, extensors, supinators and
pronators was excellent at 5/5, although the claimant did
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complain of pain over the lateral epicondylar area with both
supination and pronation against resistance.

The elbow exhibited fufi range of motion with flexion 140
degrees, extension 0 degrees, and supination and pronation
80 degrees each. Examination of the right wrist revealed no
structural deformities, swelling or discoloration. Tendemess
was noted over the midventral portion of the wrist. Manual
muscle testing of the wrist extensors and flexors was
excellent at 5/5. Related to her carpai tunnel syndrome,
Tinel's, Phalen's, and the compression tests were all
positive. Range of motion was full with flexion 60 degrees,
extension 60 degrees, radial deviation 20 degrees, and ulnar
deviation 30 degrees.

22. Under "Discussion ," Dr. Lutz wrote:

* * * Emma Johnson sustained three industriai injuries whose
claim allowances are noted above. According to the
claimant, she has undergone a posterior interbody fusion at
L4-5 and L5-S1 related to this injury of record. Other
disability factors include her non-allowed right carpai tunnel
syndrome, her age of 54, her last date of work being on
5/13/98, and a twelfth grade education.

23. Under "Answers to Specific Questions," Dr. Lutz wrote:

t. In my medical opinion, this claimant has reached
maximum medical improvement with regard to each
specified allowed condition of the three injuries of record
discussed above. In my opinion, no fundamental, functional
or physiologic change can be expected desptte continued
treatment and/or rehabilitation.

2. Reference is made to the Fourth Edition of the AMA
Guides Revised in arriving at the following impairment
assessment. For injuries to the lumbosacral spine including
lumbar strain and hemiated disc L4-5 and L5-S1, for which
the claimant has undergone multilevel fusion surgery, with
evidence of radiculopathy: Utilizing table 72 on page 110 the
claimant warrants a DRE category V, which equals a 25%
whole person impairment. For right wrist sprain: For range of
motion, neurosensory, neuromotor and specific disorders:
The claimant warrants a 0% impairment. I will allow a 1%
whole person impairment for the ciaimant's ongoing pain.
For left supraspinatus tendinitis: For range of motion of the
left shoulder, utilizing figures 38, 41 and 44 the claimant
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warrants a 15% upper extremity impairment. For neuro-
sensory, neuromotor and specific disorders the claimant
warrants a 0% impairment. Utilizing table 3 on page 20 a
15% upper extremity impairment corresponds to a 9% whole
person impairment. I will allow an additional 1% whole
person impairment for the ciaimanfs ongoing pain.
Combining 9+1 the claimant warrants a 10% whole person
impairment. For left lateral epicondylitis: For range of motion,
neurosensory, neuromotor and specific disorders the
claimant warrants a 0% impairment. I will once again allow a
1"/o whole person impairment for the ciaimant's ongoing pain.
Combining 25+10+1+1 the claimant warrants a 35% whole
person impairment.

24. On May 4, 2004, Dr. Lutz also completed a physical strength rating

form. On the form, Dr. Lutz marked with an "X" the preprinted statement: 'This injured

worker is not capable of physical work activity."

25. Following a February 16, 2005 hearing, an SHO issued an order

awarding PTD compensation starting January 6, 2004. The SHO's order explains:

The injured worker submitted a 01/06/2004 report from Dr.
Lewis who opined within reasonable medical certainty that
the injured worker is totally disabled from performing any
sustained remunerative employment.

The injured worker was examined at the request of the
Industrial Commission by Dr. Lutz on 05/04/2004 with regard
to the allowed orthopedic conditions in the claim. Dr. Lutz
clearty indicated the allowed conditions at the top of the
order and gave percentage ratings only for the allowed
conditions in the claim. Dr. Lutz indicated that the injured
worker has a 35% whole person impairment rating and that
the allowed conditions in the claim have reached maximum
medical improvement. The Hearing Officer finds that the
statement by Dr. Lutz "other disability factors include non-
allowed right carpal tunnel syndrome... " does not constitute
a consideration of non-allowed conditions. The Hearing
Officer finds that Dr. Lutz properly confined himself to an
opinion with regard only to the allowed conditions in the
claim and concluded that the injured worker was unable to
engage in physical work activity.
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The Staff Hearing Officer finds that the injured worker's
orthopedic condition has reached maximum medical im-
provement and precludes the injured worker from retuming
to his [sic] former position of employment. The Hearing
Officer finds that the injured workers orthopedic condition is
of such a severe nature that it precludes the injured worker
from engaging in any type of sustained remunerative work
activity.

Therefore[,] the Hearing Officer grants the injured worker's
application for permanent and total disability compensation
filed 01/26/2004.

The Hearing Officer rejects the empioyer's contention that
there is no causal relationship between the injured worker's
inability to perform sustained remunerative employment
activity and the allowed conditions in the claim.

The employer argued that the injured worker was granted
social security permanent total disability benefits on
01/20/2000 based upon conditions which are not recognized
in any of the injured worker's 3 workers' compensation
claims. Subsequently, on 03/01/2000, the employer granted
permanent total disability retirement based upon the award
of social security. The employer also indicated that the
injured worker's prior application for permanent total dis-
ability compensation was denied on 10/1212001.

The employer argued that the injured worker was removed
from the workforce based upon non-allowed industrial
conditions and retired on 03/01/2000 due to these non-
allowed conditions and therefore the injured worker's inability
to retum to the workforce is due to non-allowed conditions
and therefore is precluded from an award of permanent and
total disability. The employer argues that permanent total
disability compensation is precluded even if her condition
subsequently deteriorates.

The Hearing Officer finds that the social security decision is
cleady based In part on conditions which are recognized in
this claim including the injured worker's low back condition,
including the herniated disc at L4-5 and L5-S1.

The order states as follows: "the statements of both the
treating and consulting physicians show clearly that the
injured worker is severely impaired due to degenerative disc
disease and her arm problems and that these impairments,
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while not meeting or equalling [sic] any listed Impairment and
severity, would be sufficient to reduce her to less sedentary
work. Both the consulting and treating physicians agree that
the injured worker was limited to lifting only 5 pounds.
Additionally, she cannot perform walking, standing or even
sifting requirements of sedentary work in the opinions of both
the treating and consulting physicians. These opinions were
based on the objective medical evidence such as the MRI
showing a hemiated disc at L4-5 and L5-S1 and thus entitled
to controlling [sic] weight. It is clear, therefore[,] that the
injured worker cannot perform more than a very limited
range of sedentary work.

The Hearing Officer finds that the decision is based in part
on the injured worker's low back condition including the
conditions of hemiated disc which are currently allowed in
the injured worker's claim. The Hearing Officer finds that the
injured worker's retirement from Ford in March, 2000 was an
involuntary retirement.

Therefore, the Hearing Off"icer rejects the employer's
argument that the injured worker was removed from the
workforce due to non-allowed conditions and is precluded
from alleging permanent total disability.

The Hearing Officer finds[,] based solely on the allowed
conditions in the claim, without consideration of non-allowed
conditions, that the injured worker is permanently and totally
disabled and unable to engage in any type of sustained
remunerative work activity.

26. On April 14, 2005, the commission mailed an order denying relators

request for reconsideration of the SHO's order of February 16, 2005.

27. On December 31, 2007, relator, Ford Motor Company, Sharonville

Transmission Plant, filed this mandamus action.

Conclusions of Law:

Several issues are presented: (1) whether claimant's retirement from Ford

rendered her ineligible for PTD compensation; (2) whether the commission's denial of

the first PTD application precludes a subsequent PTD award; (3) whether Dr. Lutz's
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reference to nonallowed conditions eliminates his PTD opinion as some evidence upon

which the commission can rely; and (4) whether Dr. Lewis's report supports a finding

that the industrial injuries are permanent, i.e., have reached maximum medical

improvement ("MMI").

The magistrate finds: (1) claimant's retirement from Ford did not render

her ineligible for PTD compensation; (2) the commission's denial of the first PTD

application did not preclude a subsequent PTD award; (3) Dr. Lutz's reference to

nonallowed conditions does not eliminate his PTD opinion as some evidence upon

which the commission can rely; and (4) Dr. Lewis's report does not support a finding

that the industrial injuries are permanent, i.e., at MMI.

Accordingly, it is the magistrate's decision that this court issue a writ of

mandamus ordering the commission to eliminate reliance upon Dr. Lewis's report and to

amend the start date of the PTD award, as more fully explained below.

Tuming to the retirement issue, the second and third paragraphs of the

syllabus of State ex rel. Baker Material Handling Corp. v. tndus. Comm., 69 Ohio St.3d

202, 194-Ohio-437, state:

An employee who retires prior to becoming permanently and
totally disabled is precluded from eligibility for permanent
total disability compensation only if the retirement is
voluntary and constitutes an abandonment of the entire job
market. (State ex rel. CPC Group, Gen. Motors Corp. v.
Indus. Comm. [1990], 53 Ohio St.3d 209, * * * followed and
applied; State ex reL Chrysler Corp. v. Indus. Comm. [1991],
62 Ohio St.3d 193, * * * and State ex rel. Consolidation Coal
Co. v. Yance [1992], 63 Ohio St.3d 460, * * * modified.)

An employee who retires subsequent to becoming perma-
nently and totally disabled is not precluded from eligibility for
permanent total disability compensation regardless of the
nature or extent of the retirement. (State ex rel. Brown v.
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tndus. Comm. [1993], 68 Ohio St.3d 45, * * * followed; State
ex rel. Chrysler Corp. v. Indus. Comm. [1991], 62 Ohio St.3d
193, *** and State ex rel. Consolidation Coal Co. v. Yance
[1992], 63 Ohio St.3d 460, * * * distinguished.)

As its syllabus indicates, Baker Material modified State ex reL

Consolidation Coal Co. v. Yance (1992), 63 Ohio St.3d 460, a case that relator cites to

support its contention that claimant's retirement from Ford rendered her ineligible for

PTD compensation. Relator does not cite BakerMaterial here.

In Consolidation Coal, Frank Yance filed an occupational disease claim

two days before retiring from his employment as a miner. Yance's claim was allowed

and temporary total disability ('TfD") compensation was awarded beginning January

1976.

In 1986, the employer moved to terminate TiD compensation on grounds

that Yance had voluntarily retired. Before the motion was heard, Yance filed for PTD

compensation. In December 1986, a district hearing officer ("DHO") denied the

employer's motion to terminate, finding that the retirement was injury-induced and

therefore voluntary. TTD compensation was continued pending the processing of the

PTD application. The employer appealed the DHO's order but the appeal was never

processed.

After an October 1998 hearing, Yance was awarded PTD compensation.

The employer then filed a mandamus action in this court. This court denied the writ

based on a finding that the commission did not abuse its discretion in failing to address

the retirement issue.
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On appeal as of right to the Supreme Court of Ohio, the court reversed in

part the judgment of this court and issued a limited writ retuming the cause to the

commission for further inquiry into the nature of Yance's retirement.

Regarding the retirement issue, the Consolidation Coal court stated:

State, ex rel. Chrysler Corp., v. lndus. Comm. (1991), 62
Ohio St.3d 193, * * * recently declared that voluntary
retirement precludes receipt of permanent total disability
benefits. In this case, the circumstances precipitating
claimant's retirement are particularly relevant since claimant
retired before even alleging that he had an occupational
disease. If claimant voluntarily removed himself from the
workplace for reasons unrelated to his industrial condition,
he is ineligible for permanent total disability, even if his
condition later deteriorates to the point where claimant would
be medically unable to work. While a commission district
hearing officer once found that claimant's retirement was
involuntary, appellant appealed that decision. The com-
mission, however, never acted on that appeal and the issue
was never conclusively resolved.

Id. at469;462.

Here, the SHO determined that claimant's retirement from Ford was

involuntary and, thus, the retirement did not render claimant ineligible for PTD

compensation. The employer had argued that ctaimant's retirement from Ford was

induced by nonallowed conditions and was therefore voluntary under Consolidation

Coal. By analyzing the January 21, 2000 decision of the ALJ, the SHO determined that

ciaimant's retirement was induced by the industrial injury.

According to the SHO's analysis, social security disability was awarded to

claimant "in part on the injured worker's low back condition including the conditions of

hemiated disc which are currently allowed in the injured workers claim."
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Here, relator claims that the SHO's analysis is flawed and constitutes an

abuse of discretion. Relator points out that the ALJ's decision finds: 'The claimant's

impairments which are considered to be "severe" under the Social Security Act are

degenerative disc disease In the lumbar spine, DeQuervain's syndrome and right tennis

elbow and chronic pain syndrome."

Relator points out that the industrial claim is not allowed for degenerative

disc disease in the lumbar spine, DeQuervain's syndrome, right tennis elbow or chronic

pain syndrome.

Given that the ALJ's finding lists the four nonailowed conditions as the

cause of claimant's impairment, relator argues that claimant's retirement from Ford must

be found to be voluntary because allegedly claimant's retirement was induced by the

nonallowed conditions.

Parenthetically, the magistrate notes that State ex rel. Waddle v. tndus.

Comm. (1993), 67 Ohio St.3d 452, holds that nonallowed medical conditions cannot be

used to advance or defeat a claim for PTD compensation. Nevertheless, for purposes

of addressing relator's challenge to the PTD award, the magistrate will assume that a

retirement is voluntary if it is induced by nonallowed medical conditions. See State ex

n:f. Staton v. Indus. Comm. (2001), 91 Ohio St.3d 407 (claimant's retirement due to

nonallowed conditions precluded eligibility for TTD compensation). ApparenUy,

respondents do not disagree with this legal presumption.

Essentially, claimant argues that a commission determination of what

medical conditions induced claimanYs retirement from Ford is not strictly bound by the

ALJ's finding that the impairment was caused by the four listed nonallowed conditions.
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Claimant argues that the commission was free to analyze the remainder of the ALJ's

decision in determining whether one or more allowed conditions of the industrial claims

induced claimant's retirement from Ford. The magistrate agrees with claimant's position

that it was within the commission's discretion to analyze the entire ALJ decision in

determining whether the industrial injuries induced the retirement.

To begin, the commission was not automatically bound by the ALJ's

decision. The ALJ's decision constitutes evidence that the commission was required to

consider and to weigh. The commission did just that.

Moreover, the SHO's analysis of the AU's decision is reasonable.

Notwithstanding the ALJ's listing of the four nonallowed conditions, the decision also

evaluates the medical evidence of record before the ALJ. The ALJ's discussion of the

relevant medical evidence does not square with the ALJ's finding that severe

impairment results from the four nonallowed conditions listed in the report.

The ALJ's decision notes the June 4, 1998 MRI of the lumbar spine

showing "disc hemiation at L5-S1 and pinching on the nerve root and a larger disc

herniation at L4-5." That is a clear reference to an allowed condition of an industrial

claim, although the ALJ's decision does not mention the industrial claim.

The ALJ notes that claimant's treating orthopedist, Dr. Stern, noted the

disc hemiations on July 17, 1998. The ALJ also notes that consulting specialist Dr.

Wachendort attributed claimant's pain complaints and other symptoms to the herniated

discs shown on the MRI.

Thereafter, in the next paragraph, the ALJ states that the statements of

both the treating and consulting physician show clearly that the claimant is severely
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impaired due to "degenerative disc disease." The ALJ goes on to say in the same

paragraph that the medical opinions were "based on objective medical evidence such

as the MRI showing a hemiated disc at L4-5 and L5-S1 and thus entitled to controlling

[sic] weight."

Afthough "degenerative disc disease" is not an allowed condition of an

industrial claim, it was ciearly reasonable for the SHO to infer that the ALJ's reference to

"degenerative disc disease" is a reference to the hemiated disc at L4-5 and L5-S1 and

is thus a reference to an allowed condition of an industrial claim.

It matters little whether, medically speaking, "degenerative disc disease"

actually equates to the hemiated discs. What matters is the reasonable inference that

the ALJ interchangeably referred to those two conditions.

Clearly, the SHO's analysis of the AU's decision is not flawed and does

not constitute an abuse of discretion.

Based upon the above analysis, the magistrate concludes that the

commission did not abuse its discretion in determining that claimant's retirement from

Ford was involuntary.

The second issue, stated generally, is whether the commission's denial of

the first PTD application precludes a subsequent PTD award.

In its brief, relator asserts that the SHO's order of February 16, 2005

"basically overruled" the SHO's order of October 12, 2001. (Reiator's brief, at 9.) In its

reply brief, relator points out that the SHO's order of October 12, 2001 denying the first

PTD application was not challenged in mandamus and that it "must be accepted by the

parties and this Court." (Reply brief, at 4.) Relator goes on to assert that "[t]he Staff
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Hearing Officer considering Claimant's second application for permanent total disability

does not have the discretion to re-write or overrule the earlier decisions of the Social

Security Administration or the Industrial Commission." Relator further asserts "[n]or was

the Staff Hearing Officer free to reject or Ignore the earlier decision of the Industrial

Commission that the allowed conditions were non-disabling as of October 12, 2001."

Id. at 5.

Relator fails to cite any case supporting the assertions above noted.

However, it is perhaps suggested that the doctrine of res judicata predudes claimant

from subsequently seeking a PTD award after the commission denied the first

application and the denial was not challenged in mandamus. Relator's presumed

reliance upon the doctrine of res judicata to bar the second PTD application is

misplaced.

While the doctrine of res judicata applies to commission proceedings, it is

limited by the commission's continuing jurisdiction over industrial claims under R.C.

4123.52. State ex rel. B.O.C. Group, Genera! Motors Corp. v. Indus. Comm. (1991), 58

Ohio St.3d 199, 200. In State ex rel. Youghiogheny & Ohio Coa! Co. v. Indus. Comm.

(1992), 65 Ohio St3d 351, the court held that commission denial of PTD compensation

does not require the subsequent application to show new and changed circumstances

in order to obtain a PTD award. However, there are indeed situations in which a prior

commission finding can bar a subsequent PTD award. State ex rel. Crisp v. fndus.

Comm., 64 Ohio St.3d 507, 1992-Ohio-128 (prior voluntary abandonment finding on

issue of TTD entitlement precluded subsequent PTD award because of res judicata).
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Here, it is obvious that the SHO's order of October 12, 2001 denying the

first PTD application had no preclusive effect on the adjudication of the second PTD

application. The SHO's order of October 12, 2001 and the SHO's order of February 16,

2005, adjudicate the claimant's PTD status during two separate periods of time. The

SHO's order of October 12, 2001 determined that claimant could return to his former

position of employment as of December 6, 1999, the date he was examined by Dr. Fitz.

The SHO's order of February 16, 2005 determined that claimant was PTD beginning

January 6, 2004.

Given the two entirely different time frames adjudicated, clearly, the SHO's

order of October 12, 2001 had no preclusive effect upon the subsequent adjudication of

claimants second PTD application. See B.O.C. Group at 201 (res judicata does not

apply if the issue is the claimant's physical condition or degree of disability at two

entirely different times).

Accordingly, contrary to relator's assertions noted above, the SHO's order

of February 16, 2005, does not overrule, rewrite, or impermissibly ignore the SHO's

order of October 12, 2001.

The third issue, as previously noted, is whether Dr. Lutz's reference to

nonallowed conditions eliminates his PTD opinion as some evidence upon which the

commission can rely to support a PTD award. Specifically, relator claims that Dr. Lutz

considered claimants nonallowed right carpal tunnel syndrome in opining that claimant

is not capable of physical work activity. The magistrate disagrees with relator's claim

that Dr. Lutz incorporated nonallowed conditions into his ultimate opinion that claimant

is not capable of physical work activity.
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Parenthetically, relator is incorrect to claim that Dr. Lutz's examination of

the left elbow, including the lateral epicondyle, is an examination of a nonallowed

condition. (Reiator's brief, at 11.) The 1994 industrial claim is allowed for "left lateral

epicondylitis." Thus, we would expect Dr. Lutz to examine the left elbow.

As previously noted, under "History of Present Illness," Dr. Lutz states that

ciaimant's complaints of right wrist pain are "probabiy related to her nonallowed right

carpal tunnel syndrome."

Under "Physical Examination," Dr. Lutz indicates that he examined the

right wrist. Of course, we would expect Dr. Lutz to examine the right wrist given that the

1989 industrial injury is allowed for "right wrist sprain " Dr. Lutz did note that, related to

her carpal tunnel syndrome, the Tinel's, Phalen's and compression tests were all

positive.

The paragraph of Dr. Lutz's report devoted to the impairment rating

process is significant in addressing reiator's argument. For the right wrist sprain, range

of motion, neurosensory, neuromotor and specific disorders, Dr. Lutz found zero

percent impairment. However, he did add a one percent Impairment for ongoing right

wrist pain. Significantly, Dr. Lutz does not discuss the nonallowed carpai tunnel

syndrome in his paragraph devoted to the impairment rating process. In the last

sentence of the paragraph, Dr. Lutz finds that all the allowed conditions of the three

industrial claims warrants a 35 percent whole person impairment. It is clear that the

nonallowed right carpal tunnel syndrome was not rated for impairment and was not in

any way considered in determining the 35 percent whole person impairment.
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Under "Discussion," Dr. Lutz writes: "Other disability factors include her

non-allowed right carpal tunnel syndrome, her age of 54, her last date of work being on

5/13/98, and a tweifth grade education." According to relator, because Dr. Lutz

characterizes the nonallowed condition as a"disabiiity factor," we must conclude that

Dr. Lutz considered the nonallowed condition in reaching his uitimate conclusion that

claimant is not capable of physical work activity.

While relator is correct in pointing out that, in the law of workers'

compensation, a nonallowed condition is not a disability factor, it does not necessariiy

follow that Dr. Lutz's statement flaws his uitimate conclusion that claimant is

permanently and totally disabled due to the industriai injuries. As previously noted, Dr.

Lutz's paragraph devoted to the impairment rating process is instructive. While Dr. Lutz

incorrectly called the nonallowed condition a"disabiiity factor," it does not appear that

he considered the nonallowed condition in reaching his uitimate conclusion.

In short, notwithstanding reiators challenges, Dr. Lutz's report is indeed

some evidence upon which the commission can and did rely to support the PTD award.

The fourth issue, as previously noted, is whether Dr. Lewis's report

supports a finding that the industriai injuries are permanent, i.e., have reached MMI.

Ohio Adm.Code 4121-3-34(D) sets forth the commission's guidelines for

the adjudication of PTD applications. Ohio Adm.Code 4121-3-34(D)(1)(f) provides:

If, after hearing, the adjudicator finds that the injured
worker's allowed medical condition(s) is temporary and has
not reached maximum medical improvement, the injured
worker shall be found not to be permanentiy and totally
disabled because the condition remains temporary. * ""
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Ohio Adm.Code 4121-3-32(A)(1) provides:

"Maximum medical improvement" is a treatment plateau
(static or well-stabilized) at which no fundamental functional
or physiological change can be expected within reasonable
medical probability in spite of continuing medical or
rehabilitative procedures. An injured worker may need
supportive treatment to maintain this level of function.

In State ex ret. Matlack, Inc. v. Indus. Comm. (1991), 73 Ohio App.3d 648,

655, this court stated:

The concept of permanency relates to the perceived
longevity of the condition. Vulcan Materials Co. v. lndus.
Comm. (1986), 25 Ohio St.3d 31[.] * * * A permanent
condition is one which will, within reasonable probability,
continue for an indefinite period of time without any
indication of recovery therefrom. !d at 33, * * * quoting
Logsdon v. lndus. Comm. (1944), 143 Ohio St. 508[.] * * *

Essentially, the Supreme Court of Ohio has adopted the
ubiquitous maximum medical improvement ("MMI") test for
purposes of temporary total disability compensation. As is
the case in other states, temporary total benefits wiB be paid
during the healing and treatment period for the condition until
the claimant has reached some certain level of stabilization.
See 2 Larson, The Law of Workmen's Compensation (1991),
Sections 57.12(b) and (c). When this stabilization has been
reached and no further improvement is probable, then the
condition is permanent and claimant can seek compensation
for types of permanent disability, namely, permanent partial
disability compensation for partial impairment of eaming
capacity, and permanent total disability compensation for
total impairment of eaming capacity.

Here, citing Logsdon v. Indus. Comm. (1944), 143 Ohio St. 508, relator

argues that Dr. Lewis never opined that the allowed conditions had reached

permanency or MMI. On that basis, relator concludes that Dr. Lewis's report cannot

constitute some evidence upon which the commission can rely to support the PTD

award. (Relator's brief, at 10-11.)
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Several points regarding Dr. Lewis's report support relator's argument.

First, Dr. Lewis opines that claimant is "totally disabled from performing

any substantial remunerative employment." Absent from the opinion is the word

"permanent." That is, Dr. Lewis fails to opine that claimant is permanently and totally

disabled. Clearly, a claimant can be totally disabled from all sustained remunerative

employment without that status being permanent.

In the last sentence of his report, Dr. Lewis states that claimant's

"prognosis is guarded until we see how she responds to the prescribed treatment."

Tabers Cyclopedic Medical Dictionary (20 Ed.2005), 914, defines "guarded prognosis"

as a"prognosis given by a physician when the outcome of a patient's illness is in

doubt."

Moreover, Dr. Lewis reported that claimant was being treated for pain

when she was last seen in his office on November 19, 2003. In that regard, Dr. Lewis

states: "Upon last seeing her, I felt that her pain would resolve with time, and with her

being very patient, she has been recovering satisfactorily."

Dr. Lewis's statement that he felt the pain would resolve with time, his

guarded prognosis regarding her response to treatment, and his failure to state that the

total disability is permanent, preclude even an inference that Dr. Lewis could have

unequivocally opined that the industrial injury is permanent or at MMI. That is, Dr.

Lewis's report simply fails to constitute some evidence that the industrial injury has

reached permanency or MMI.

Given the above analysis, Dr. Lewis's report must be eliminated as some

evidence supporting the PTD award.
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While Dr. Lewis's January 6, 2004 report fails to support the PTD award,

Dr. Lutz's,report does support the PTD award. Unlike Dr. Lewis, Dr. Lutz opined that

the industrial injuries are at MMI.

Given that Dr. Lutz examined claimant on May 4, 2004, the commission

cannot start the PTD award as of January 6, 2004, the date of Dr. Lewis's report. Sole

reliance upon the report of Dr. Lutz requires that the PTD award be amended to start

the award as of May 4, 2004, the date of Dr. Lutz's examination.

Accordingly, for all the above reasons, it is the magistrate's decision that

this court issue a writ of mandamus ordering the commission to amend its SHO's order

of February 16, 2005, by eliminating reliance upon Dr. Lewis's report and starting the

PTD award as of May 4, 2004, the date of Dr. Lutz's examination.

EN ETH W. MACKE
MAGISTRATE

NOTICE TO THE PARTIES

Civ.R. 53(D)(3)(a)(iii) provides that a party shall not assign
as error on appeal the court's adoption of any factual finding
or legal conclusion, whether or not specifically designated
as a finding of fact or conclusion of law under Civ.R.
53(D)(3)(a)(ii), unless the party timely and specifically
objects to that factual finding or legal conclusion as required
by Civ.R. 53(D)(3)(b).
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Page 1

(A) In cases of permanent total disability, the employee shall receive an award to continue until the employee's
death in the amount of sixty-six and two-thirds per cent of the employee's average weekly wage, but, except as
otherwise provided in division (B) of this section, not more than a maximum amount of weekly compensation
which is equal to sixty-six and two-thirds per oent of the statewide average weekly wage as defined in division
(C) of section 4123.62 of the Revised Code in effect on the date of injury or on the date the disability due to the
occupational disease begins, nor not less than a minimum amount of weekly compensation which is equal to
fifty per cent of the statewide average weekly wage as defined in division (C) of section 4123.62 of the Revised
Code in effect on the date of injury or on the date the disability due to the occupational disease begins, unless
the employee's average weekly wage is less than fifty per cent of the statewide average weekly wage at the time
of the injury, in which event the employee shall receive compensation in an amount equal to the employee's av-
erage weekly wage.

(B) In the event the weekly workers' compensation amount when combined with disability benefits received pur-
suant to the Social Security Act is less than the statewide average weekly wage as defined in division (C) of sec-
tion 4123.62 of the Revised Code, then the maximum amount of weekly compensation shall be the statewide av-
erage weekly wage as defined in division (C) of section 4123.62 of the Revised Code. At any time that social se-
curity disability benefits terminate or are reduce.d, the workers' compensation award shall be recomputed to pay
the maximum amount permitted under this division.

(C) Permanent total disability shall be compensated according to this section only when at least one of the fol-
lowing applies to the claimant:

(1) The claimant has lost, or lost the use of both hands or both arms, or both feet or both legs, or both eyes, or of
any two thereof; however, the loss or loss of use of one limb does not constitute the loss or loss of use of two
body parts;

(2) The impairment resulting from the employee's injury or occupational disease prevents the employee from en-
gaging in sustained remunerative employment utilizing the employment skills that the employee has or may
reasonably be expected to develop.

(D) Permanent total disability shall not be compensated when the reason the employee is unable to engage in
sustained remunerative employment is due to any of the following reasons, whether individually or in combina-

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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tion:

(1) Impairments of the employee that are not the result of an allowed injury or occupational disease;

(2) Solely the employee's age or aging;

(3) The employee retired or otherwise voluntarily abandoned the workforce for reasons unrelated to the allowed
injury or occupational disease.

(4) The employee has not engaged in educational or rehabilitative efforts to enhance the employee's employabil-
ity, unless such efforts are determined to be in vain.

(E) Compensation payable under this section for permanent total disability is in addition to benefits payable un-
der division (B) of section 4123.57 of the Revised Code.

(F) If an employee is awarded compensation for permanent total disability under this section because the em-
ployee sustained a traumatic brain injury, the employee is entitled to that compensation regardless of the em-
ployee's employment in a sheltered workshop subsequent to the award, on the condition that the employee does
not receive income, compensation, or remuneration from that employment in excess of two thousand dollars in
any calendar quarter. As used in this division, "sheltered workshop" means a state agency or nonprofit organiza-
tion established to carry out a program of rehabilitation for handicapped individuals or to provide these individu-
als with remunerative employment or other occupational rehabilitating activity.

CREDIT(S)

(2006 S 7, eff. 6-30-06; 1993 H 107, eff. 10-20-93; 1986 S 307; 1976 S 545; 1975 H 714; 1973 H 417; 1971 H
280; 132 v H 268; 128 v 743; 126 v 1015; 1953 H 1; GC 1465-81)

Current through the end of the 127th General Assembly. As of 3/3/09 no legislation from the 128th General As-
sembly has been approved or filed with the Secretary of State.

Copr. (c) 2009 Thomson Reuters

END OF DOCUMENT
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P
Baldwin's Ohio Revised Code Annotated Currentness

Title XLI. Labor and Industry
F® Chapter 4123. Workers' Compensation (Refs & Annos)

N[g Compensation and Benefits
y 4123.54 Compensation in case of injury, disease or death; rebuttable presumption; agreement
if work performed in another state; employers temporarily in Ohio; compensation not payable to
prisoners

(A) Except as otherwise provided in division (I) of this section, every employee, who is injured or who contracts
an occupational disease, and the dependents of each employee who is killed, or dies as the result of an occupa-
tional disease contracted in the course of employment, wherever such injury has occurred or occupational dis-
ease has been contracted, provided the same were not:

(1) Purposely self-inflicted; or

(2) Caused by the employee being intoxicated or under the influence of a controlled substance not prescribed by
a physician where the intoxication or being under the influence of the controlled substance not prescribed by a
physician was the proximate cause of the injury, is entitled to receive, either directly from the employee's self-
insuring employer as provided in section 4123.35 of the Revised Code, or from the state insurance fund, the
compensation for loss sustained on account of the injury, occupational disease, or death, and the medical, nurse,
and hospital services and medicines, and the amount of funeral expenses in case of death, as are provided by this
chapter.

(B) For the purpose of this section, provided that an employer has posted written notice to employees that the
results of, or the employee's refusal to submit to, any chemical test described under this division may affect the
employee's eligibility for compensation and benefits pursuant to this chapter and Chapter 4121. of the Revised
Code, there is a rebuttable presumption that an employee is intoxicated or under the influence of a controlled
substance not prescribed by the employee's physician and that being intoxicated or under the influence of a con-
trolled substance not prescribed by the employee's physician is the proximate cause of an injury under either of
the following conditions:

(1) When any one or more of the following is true:

(a) The employee, through a qualifying chemical test administered within eight hours of an injury, is determined
to have an alcohol concentration level equal to or in excess of the levels established in divisions (A)(1)(b) to (i)
of section 4511.19 of the Revised Code;

(b) The employee, through a qualifying chemical test administered within thirty-two hours of an injury, is de-
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termined to have one of the following controlled substances not prescribed by the employee's physician in the
employee's system that tests above the following levels in an enzyme multiplied immunoassay technique screen-
ing test and above the levels established in division (B)(1)(c) of this section in a gas chromatography mass spec-
trometry test:

(i) For amphetamines, one thousand nanograms per milliliter of urine;

(ii) For cannabinoids, fifty nanograms per milliliter of urine;

(iii) For cocaine, including crack cocaine, three hundred nanograms per milliliter of urine;

(iv) For opiates, two thousand nanograms per milliliter of urine;

(v) For phencyclidine, twenty-five nanogrants per milliliter of urine.

(c) The employee, through a qualifying chemical test administered within thirty-two hours of an injury, is de-
termined to have one of the following controlled substances not prescribed by the employee's physician in the
employee's system that tests above the following levels by a gas chromatography mass spectrometry test:

(i) For amphetamines, five hundred nanograms per milliliter of urine;

(ii) For cannabinoids, fifteen nanograms per milliliter of urine;

(iii) For cocaine, including crack cocaine, one hundred fifty nanograms per milliliter of urine;

(iv) For opiates, two thousand nanograms per milliliter of urine;

(v) For phencyclidine, twenty-five nanograms per milliliter of urine.

(d) The employee, through a qualifying chemical test adtninistered within thirty-two hours of an injury, is de-
termined to have barbiturates, benzodiazepines, methadone, or propoxyphene in the employee's system that tests
above levels established by laboratories certified by the United States department of health and human services.

(2) When the employee refuses to submit to a requested chcmical test, on the condition that that employee is or
was given notice that the refusal to submit to any chemical test described in division (B)(1) of this section may
affect the employee's eligibility for compensation and benefits under this chapter and Chapter 4121. of the Re-
vised Code.
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(C)(1) For purposes of division (B) of this section, a chemical test is a qualifying chemical test if it is admin-
istered to an employee after an injury under at least one of the following conditions:

(a) When the employee's employer had reasonable cause to suspect that the employee may be intoxicated or un-
der the influence of a controlled substance not prescribed by the employee's physician;

(b) At the request of a police officer pursuant to section 4511.191 of the Revised Code, and not at the request of
the employee's employer;

(c) At the request of a licensed physician who is not employed by the employee's employer, and not at the re-
quest of the employee's employer.

(2) As used in division (C)(1)(a) of this section, "reasonable cause" means, but is not limited to, evidence that an
employee is or was using alcohol or a controlled substance drawn from specific, objective facts and reasonable
inferences drawn from these facts in light of experience and training. These facts and inferences may be based
on, but are not limited to, any of the following:

(a) Observable phenomena, such as direct observation of use, possession, or distribution of alcohol or a con-
trolled substance, or of the physical symptoms of being under the influence of alcohol or a controlled substance,
such as but not limited to slurred speech, dilated pupils, odor of alcohol or a controlled substance, changes in af-
fect, or dynamic mood swings;

(b) A pattern of abnormal conduct, erratic or aberrant behavior, or deteriorating work performance such as fre-
quent absenteeism, excessive tardiness, or recurrent accidents, that appears to be related to the use of alcohol or
a controlled substance, and does not appear to be attributable to other factors;

(c) The identification of an employee as the focus of a criminal investigation into unauthorized possession, use,
or trafficking of a controlled substance;

(d) A report of use of alcohol or a controlled substance provided by a reGable and credible source;

(e) Repeated or flagrant violations of the safety or work rules of the employee's employer, that are determined
by the employee's supervisor to pose a substantial risk of physical injury or property damage and that appear to
be related to the use of alcohol or a controlled substance and that do not appear attributable to other factors.

(D) Nothing in this section shall be construed to affect the rights of an employer to test employees for alcohol or
controlled substance abuse.

(E) For the purpose of this section, laboratories certified by the United States department of health and human
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services or laboratories that meet or exceed the standards of that department for laboratory certification shall be
used for processing the test results of a qualifying cbemical test.

(F) The written notice required by division (B) of this section shall be the same size or larger then the certificate
of premium payment notice furnished by the bureau of workers' compensation and shall be posted by the em-
ployer in the same location as the certificate of premium payment notice or the certificate of self-insurance.

(G) If a condition that pre-existed an injury is substantially aggravated by the injury, and that substantial aggrav-
ation is documented by objective diagnostic findings, objective clinical findings, or objective test results, no
compensation or benefits are payable because of the pre-existing condition once that condition has returned to a
level that would have existed without the injury.

(H)(1) Whenever, with respect to an employee of an employer who is subject to and has complied with this
chapter, there is possibility of conflict with respect to the application of workers' compensation laws because the
contract of employment is entered into and all or some portion of the work is or is to be performed in a state or
states other than Ohio, the employer and the employee may agree to be bound by the laws of this state or by the
laws of some other state in which all or some portion of the work of the employee is to be performed. The agree-
ment shall be in writing and shall be filed with the bureau of workers' compensation within ten days after it is
executed and shall remain in force until terminated or modified by agreement of the parties similarly filed. If the
agreement is to be bound by the laws of this state and the employer has complied with this chapter, then the em-
ployee is entitled to compensation and benefits regardless of where the injury occurs or the disease is contracted
and the rights of the employee and the employee's dependents under the laws of this state are the exclusive rem-
edy against the employer on account of injury, disease, or death in the course of and arising out of the employ-
ee's employment. If the agreement is to be bound by the laws of another state and the employer has complied
with the laws of that state, the rights of the employee and the employee's dependents under the laws of that state
are the exclusive remedy against the employer on account of injury, disease, or death in the course of and arising
out of the employee's employment without regard to the place where the injury was sustained or the disease con-
tracted. If an employer and an employee enter into an agreetnent under this division, the facfthat the employer
and the employee entered into that agreement shall not be construed to change the status of an employee whose
continued employment is subject to the will of the employer or the employee, unless the agreement contains a
provision that expressly changes that status.

(2) If any employee or the employee's dependents pursue workers' compensation benefits or recover damages
from the employer under the laws of another state, the amount awarded or recovered, whether paid or to be paid
in future installments, shall be credited on the amount of any award of compensation or benefits made to the em-
ployee or the employee's dependents by the bureau. If an employee or the employee's dependents pursue or re-
ceive an award of compensation or benefits under this chapter or Chapter 4121., 4127., or 4131. of the Revised
Code for the same injury, occupational disease, or death for which the employee or the employee's dependents
pursued workers' compensation benefits and received a decision on the merits as defined in section 4123.542 of
the Revised Code under the laws of another state or recovered damages under the laws of another state, the ad-
ministrator or any employer, by any lawful means, may collect the amount of compensation or benefits paid to
or on behalf of the employee or the employee's dependents by the administrator or a self-insuring employer pur-
suant to this chapter or Chapter 4121., 4127., or 4131. of the Revised Code for that award. The administrator or
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any employer also may collect from the employee or the employee's dependents any costs and attomey's fees the
administrator or the employer incurs in collecting that payment and any attorney's fees, penalties, interest,
awards, and costs incurred by an employer in contesting or responding to any claim filed by the employee or the
employe&s dependents for the same injury, occupational disease, or death that was filed after the original claim
for which the employee or the employee's dependents received a decision on the merits as described in section
4123.542 of the Revised Code. If the employee's employer pays premiums into the state insurance fund, the ad-
ministrator shall not charge the amount of compensation or benefits the administrator collects pursuant to this
division to the employer's experience. If the administrator collects any costs, penalties, interest, awards, or attor-
ney's fees incurred by a state fund employer, the administrator shall forward the amount of such costs, penalties,
interest, awards, and attorney's fees the administrator collects to that employer. If the employee's employer is a
self-insuring employer, the self-insuring employer shall deduct the amount of compensation or benefits the self-
insuring employer collects pursuant to this division from the paid compensation the self-insuring employer re-
ports to the administrator under division (L) of section 4123.35 of the Revised Code.

(3) Except as otherwise stipulated in division (H)(4) of this section, if an employee is a resident of a state other
than this state and is insured under the workers' compensation law or similar laws of a state other than this state,
the employee and the employee's dependents are not entitled to receive compensation or benefits under this
chapter, on account of injury, disease, or death arising out of or in the course of employment while temporarily
within this state, and the rights of the employee and the employee's dependents under the laws of the other state
are the exclusive remedy against the employer on account of the injury, disease, or death.

(4) Division (H)(3) of this section does not apply to an employee described in that division, or the employee's
dependents, unless both of the following apply:

(a) The laws of the other state limit the ability of an employee who is a resident of this state and is covered by
this chapter and Chapter 4123. of the Revised Code, or the employee's dependents, to receive compensation or
benefits under the other stat&s workers' compensation law on account of injury, disease, or death incurred by the
employee that arises out of or in the course of the employee's employment while temporarily within that state in
the same manner as specified in division (H)(3) of this section for an employee who is a resident of a state other
than this state, or the employee's dependents;

(b) The laws of the other state limit the liability of the employer of the employee who is a resident of this state
and who is described in division (H)(4)(a) of this section for that injury, disease, or death, in the same manner
specified in division (H)(3) of this section for the employer of an employee who is a resident of the other state.

(5) An employee, or the dependent of an employee, who elects to receive compensation and benefits under this
chapter or Chapter 4121., 4127., or 4131. of the Revised Code for a claim may not receive compensation and be-
nefits under the workers' compensation laws of any state other than this state for that same claim. For each claim
submitted by or on behalf of an employee, the administrator or, if the employee is employed by a self-insuring
employer, the self-insuring employer shall request the employee or the employee's dependent to sign an election
that affirms the employee's or employee's dependent's acceptance of electing to receive compensation and bene-
fits under this chapter or Chapter 4121., 4127., or 4131. of the Revised Code for that claim that also affirmat-
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ively waives and releases the employee's or the employee s dependent's right to file for and receive compensa-
tion and benefits under the laws of any state other than this state for that claim. The employee or employee's de-
pendent shall sign the election form within twenty-eight days after the administrator or self-insuring employer
submits the request or the administrator or self-insuring employer shall suspend that claim until the administrat-
or or self-insuring employer receives the signed election form.

(I) If an employee who is covered under the federal "Longshore and Harbor Workers' Compensation Act," 98
Stat. 1639, 33 U.S.C. 901 et seq., is injured or contracts an occupational disease or dies as a result of an injury or
occupational disease, and if that employee's or that employee's dependents' claim for compensation or benefits
for that injury, occupational disease, or death is subject to the jurisdiction of that act, the employee or the em-
ployee's dependents are not entitled to apply for and shall not receive compensation or benefits under this
chapter and Chapter 4121. of the Revised Code. The rights of such an employee and the employee's dependents
under the federal "Longshore and Harbor Workers' Compensation Act," 98 Stat. 1639, 33 U.S.C. 901 et seq., are
the exclusive remedy against the employer for that injury, occupational disease, or death.

(J) Compensation or benefits are not payable to a claimant during the period of confinement of the claimant in
any state or federal correctional institution, or in any county jail in lieu of incarceration in a state or federal cor-
rectional institution, whether in this or any other state for conviction of violation of any state or federal criminal law.

CREDIT(S)

(2008 H 562, eff. 9-23-08; 2008 S 334, eff. 9-11-08; 2006 S 7, eff. 6-30-06; 2004 H 223, eff. 10-13-04; 2004 H
163, eff. 9-23-04; 2000 H 122, eff. 4-10-01; 1994 H 571, eff. 10-6-94; 1993 H 107, eff. 10-20-93; 1989 H 222;
1986 S 307; 1978 H 1282; 1976 S 545; 128 v 743; 1953 H 1; GC 1465-68)

Current through the end of the 127th GA (2007-2008). As of 3/12/09 no legislation from the 128th GA has
been approved or filed with the Secretary of State.

Copr. (c) 2009 Thomson Reuters

END OF DOCUMENT
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