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AMICUS CURIAE BRIEF OF NECA, MCA-NWO

ON BEHALF OF APPELLEE FRANKLIN COUNTY

I. Amicus Curiae

The National Electrical Contractors' Association, Ohio Conference ("NECA"),

and the Mechanical Contractors Association of Northwestern Ohio ("MCA-NWO")

appear as amicus curiae pursuant to Rule VI, Section 6, Supreme Court Practice Rules,

and request that the Supreme Court affirm the Franklin County Court of Appeals.

NECA is a statewide trade association made up of local chapters, which serves as

bargaining representative for union-signatory electrical construction employers across

Ohio. In the aggregate, NECA represents over 700 contractors, employing over 10,000

electrical workers across Ohio.

MCA-NWO is a leader of the mechanical construction and service industry in the

Toledo region, promoting professionalism, cost-effectiveness and productivity of

construction and service through education, labor relations, public relations and

government affairs both locally and nationally. The Association serves as bargaining

representative of over 80 union-signatory construction contractors, employing 1,400

skilled craftsmen and women with advanced skills in refrigeration, heating, ventilation,

air conditioning, plumbing, piping, steamfitting, boilermaking, welding and more. The

Association is affiliated with similar local chapters across Ohio, collectively

representing Ohio's largest plumbing and HVAC contractors numbering an estimated

600 employers of over 6,000 employees statewide.
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Both Associations' member contractors, and the public, are damaged in an

amount which cannot be calculated when a public project is awarded to an unqualified

contractor. The Associations do not appear here merely to urge an award of contracts to

its own members, but to support Ohio's historic competitive bidding laws so that all

qualified bidders will enjoy an open and fair bidding process for taxpayer work.

II. Statement of the Case and Facts

On April 9, 2002, the Franklin County Board of Commissioners adopted two

Resolutions, 421-02 and 422-02 titled, "Resolution adding certain qualitative criteria to

the Franklin County invitation to bid for constniction projects where prevailing wage

regulations apply." These criteria totaled 18 in number, of which only one related to

Ohio's Prevailing Wage Law.

To exemplify the broad bases by which the Franklin County Commissioners

examine a contractor, it is helpful to see other criteria in comparison, including:

Bidder certifies that Bidder has not been penalized or debarred

from public contracts for falsified certified pavroll records or any other

violation of the Fair Labor Standards Act in the last five (5) years.

Bidder certifies that Bidder has implemented an OSHA compliant

Safety Program and will provide evidence of such upon request.

Bidder certifies that Bidder's construction license has not been

revoked in any state.

Bidder certifies that Bidder will secure any required bonds from a

surety licensed to do business in the State of Ohio with an A.M. Best

Company rating of at least A.

Bidder certifies that Bidder has complied with unemployment and

2
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workers' compensation laws for at least the nine months preceding the

date of bid submittal.

Bidder certifies that Bidder does not have an Experience

Modification Rating of greater than 3.0 (a penalty-rated employer) with

respect to the Bureau of Workers' Compensation risk assessment ratinQ.

Each criterion presents an independent, objective standard to measure the

qualifications of a low bidder. All such criteria are a public record, and by the

Resolutions' own words, the criteria "are hereby approved and will be added to the

Franklin County invitation to bid for construction projects" in all cases. The bidding

requirements can be found in Section 8.2.4 of the bid documents.

As a procedural matter, Amicus Curiae express concern that this Court certified

the appeal on Proposition of Law No. III, only. Yet Appellant not only rewords

Proposition of Law No. III, but also includes Proposition of Law No. I in its argument

relating to due process. Note the cases cited in the Memorandum In Support of

Jurisdiction of Appellants pages 6 through 8, and the same cases and arguments

beginning on page 15, Appellants Merit Brief, Volume 1.

Otherwise, Amicus Curiae adopt the statement of facts from the trial court's

decision March 31, 2008, the Court of Appeals' nunc pro tunc opinion rendered June 13,

2008, and Appellee Franklin County Board of Commissioners' merit brief herein.

3
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III. Law and Argument

Appellant's Original Proposition of Law No. III: Appellees' de facto

debarment rule is preempted by R.C. Chapter 4115, a comprehensive

scheme balancing the competing public interests in prevailing wage

compliance and competition for public contracts.

Appellant's Revised Proposition of Law No. III: The state's

comprehensive statutory scheme, which balances competing public

interest in prevailing wage compliance and competition for public

contracts, displaces Franklin County's conflicting debarment provision.

Amicus Curiae's Response to Proposition of Law No. III: Public

authorities enjoy broad discretion to determine bidder qualifications,

absent an abuse of that discretion.

Historically, Ohio Law never has required public authorities to award a

construction contract to a low bidder without qualifications.

The General Assembly first enacted a Competitive Bidding statute after Ohio

adopted its 1851 Constitution. Designating a state Board of Public Works primarily for

canal construction, the legislature required that the Board advertise construction

contracts in such a way "as will secure fair and general competition." Vol. 50 Laws of

Ohio, p. 114, Section 16, February 28, 1852.

Ohio's Prevailing Wage law similarly was enacted to encourage broad

competitive bidding among qualified, local contractors, "To establish a fair rate of

wages to be paid to workmen and mechanics employed in construction of public

improvements." House Bill 3, April 23, 1931 (Republican General Assembly). The

purpose of the similar federal Prevailing Wage law is to prevent competitive advantage

4
3005273v1



among bidders:

The Act was "designed to protect local wage standards by

preventing contractors from basing their bids on wages lower than those

prevailing in the area." House Committee on Education and Labor,

Legislative History of the Davis-Bacon Act, 87th Cong., 2d Sess. 1(Comm.

Print 1962) (Legislative History). Passage of the Act was spurred by the

economic conditions of the early 1930's which gave rise to an oversupply

of labor and increased the importance of federal building programs, since

private construction was limited.... In the words of Representative Bacon,

the Act was intended to combat the practice of "certain itinerant,

irresponsible contractors, with itinerant, cheap, bootleg labor, [who] have

been going around throughout the country 'picking' off a contract here

and a contract there." The purpose of the bill was "simply to give local

labor and the local contractor a fair opportunity to participate in this

building program." 74 Cong. Rec. 6510 (1931).

Universities Research Ass'n, Inc. v. Coutu (1981), 450 U.S. 754, 733-74.

Statutory competitive bidding in Ohio requires that a county authority award to

the "lowest and best" bidder, not merely to the cheapest. R.C. §9.312 provides inclusive

examples in qualifying a low price bidder, as follows:

The factors that the state agency or political subdivision shall

consider in determining whether a bidder on the contract is responsible

include the experience of the bidder, his financial condition, his conduct

and performance on previous contracts, his facilities, his management

skills, and his ability to execute the contract properly.

While these statutory standards provide direction, public authorities face the

difficulty of how to implement standards as enforceable bid specifications. Pursuant to

this express legal authority, Franklin County adopted its 18 criteria.

Ohio law provides that an award of a competitively bid contract is within the

sound discretion of the contracting authority whose decision will not be interfered with

5
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absent abuse of discretion. Cedar Bay Constr., Inc. v. Fremont, supra; Wilson Bennett, Inc.

v. Greater Cleveland Regional Transit Auth. (1990), 67 Ohio App.3d 812, 588 N.E.2d 920.

Appellants' hypothesis is that, because the original enforcement of Prevailing

Wage law is solely with the Ohio Department of Commerce, no other public authority

might even consider the results of that enforcement action in reviewing qualifications.

But if Prevailing Wage is rationally related to construction contractor performance, then

it cannot be an abuse of discretion for another public authority to reference a violation.

In a similar, statutory example, Ohio law references criminal background checks

repeatedly for employment, notwithstanding those agencies have no criminal

enforcement powers. For instance, a school district may not hire a teacher without a

criminal background check, even though schools have no prosecution authority. The

Attorney General administers these background checks. See: Ohio Revised Code

§109.57 (F)(2)(a); Ohio Revised Code §109.5721(A)(3).

While announcing selection criteria after bids are opened can constitute an abuse

of discretion, Dayton ex rel. Scandrick v. McGee (1981), 67 Ohio St.2d 356, 21 Ohio Op. 3d

225, 423 N.E.2d 1095, adhering to previously announced selection criteria is not an

abuse of discretion. Rather, adhering to such criteria promotes the noteworthy

purposes underlying the competitive bidding statutes and ensures an even playing field

for all prospective bidders.

Ohio law mandates quality in bids, not just consideration of a low price.

6
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Contractors that do meet a public authority's definition of quality should not have to

compete with those that do not meet the standard, as bidding is not comparable.

Contractors who know that a contract will be awarded only to the cheapest, unqualified

bidder have no reason to waste an effort to bid. But when competition is limited to

qualified contractors, the competitive effort is worthwhile. Thus, quality restrictions

actually promote greater competition.

To implement quality-defining criteria, Franklin County exercised its discretion

before bid by adopting these criteria. Once bid, the County rejects unqualified bidders

as a ministerial function, having previously exercised its discretion.

The Commissioners used these criteria to disqualify another low bidder recently

on another project, similarly citing Prevailing Wage violations. The bidder sued upon

which the Franklin County Common Pleas Court upheld the Commissioners' exercise

of discretion in TP Mechanical Contractors, Inc. v. Franklin Cty. Bd. Comm'rs (Franklin C.P.

2008), Case No 08-CVH-01-304, unreported; affirmed on appeal for mootness, TP

Mechanical Contractors, Inc. v. Franklin Cty. Bd. Comm'rs (1011, Ct. App.), 2008 Ohio 6824;

decisions attached as Exhibits A and B hereto.

Even focusing upon the Prevailing Wage criteria alone, case precedent upholds

the use of Prevailing Wage. St. ex rel. Navratil v. Medina Cty. Commrs (Medina 1995),

1995 Ohio App. LEXIS 4541; 2 Wage & Hour Cas. 2d (BNA) 1643 [low bidder rejected

due to prior prevailing wage violations as evidence that bidder "might not perform the

7
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work according to specifications"]. Appellants attempt to distinguish Navratil v. Medina

County because the County threw out the bid based upon its exercise of discretion

related to Prevailing Wage, but not a debarment provision. This argument seems

tautological. If a county may use Prevailing Wage violations generally as a criterion,

debarment is irrelevant.

The Ohio Department of Transportation routinely uses prequalification criteria,

similar to the system used by Franklin County for vertical construction, and upheld by

the Franklin County Court of Appeals. See: Keffler Bridge Co. v. State (Franklin 1995),

102 Ohio App.3d 270. SJ also: Prime Contractors, Inc. v. Girard (Trumbull 1995), 101

Ohio App.3d 249 [low bidder rejected pursuant to announced criteria].

It is curious that Appellants argue, "The Resolution does not differentiate

intentional violations from unintentional underpayments." Merit Brief, p. 5. But

Appellants fail to point out that there has been no determination that their violations

were unintentional, either. Franklin County chose not to focus upon whether a

violation was intentional, but merely upon the number of violations that a particular

contractor accumulated. Certainly that makes rational sense.

Appellants' true policy purpose is to create a precedent that would result in the

conclusion that no prevailing wage violation occurred in the last sixteen years by any

contractor. This is because previous state enforcement policy was to settle every claim

in such a way that no determination of intent was made. The Ohio Supreme Court

8
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previously acknowledged the State's own stipulation that, "At no time since June 21,

1994 has the OBES's administrator (or her predecessor in interest, the Ohio Director of

Industrial Relations * * *), within sixty (60) days of the filing of a prevailing wage

complaint, determined that an intentional violation of the prevailing wage law

occurred." State ex rel. National Electrical Contractors Association v. Ohio Bureau of

Employment Services (2000), 88 Ohio St.3d 577, 728 N.E.2d 395. See, also: State ex rel.

National Electrical Contractors Association v. Ohio Bureau of Employment Services (1998), 83

Ohio St.3d 179, 699 N.E.2d 64 [Mandamus appropriate to direct state to perform its duty

in enforcement of Prevailing Wage statutes].

Thus, Appellants' success means that violators of the Prevailing Wage law would

be insulated from any negative consideration by a public authority, because the State

never made a finding of actual intent.

It is common experience among shoppers to reject a lower-priced commodity

that simply will not fit the purpose. When reviewing the Franklin County criteria as a

whole, this is the laudatory purpose that the Commissioners adopted. In the trial court

opinion, Judge Holbrook noted,

The Commissioners' decision to consider violations, whether

serious or not, of Ohio's prevailing wage laws in determining who to do

business with is not a usurpation of the Legislature's power to create

prevailing wage statutes. p. 7.

It is further worth noting that, while Plaintiffs/Relators argue that

quality contracting standards, such as that found in 8.2.4.15, have become

a popular tool used throughout Ohio (and nationwide) by unions in an

9
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attempt to discredit and disallow non-union contractors from bidding on

public contract, the Court was not presented with any authority which

found that similar standards preempted state prevailing wage laws. p. 8.

In arguing preemption, Appellants rely solely on Ohio's Constitutional Home

Rule test. The obvious flaw is that Franklin County is not a Home Rule municipality.

Rather, the analysis should be based upon express statutory preemption (not

found in Ohio's Prevailing Wage law). Alternatively, consideration might be given to

Ohio's methodology in comparing federal versus state law as to preemption:

The Supremacy Clause of Article IV of the U.S. Constitution is the

source of Congress's power to preempt state law. "Preemption may be

express or implied, but in either case, the question is one of congressional

intent." Michigan Consol. Gas Co. v. Panhandle E. Pipe Line Co. (C.A.6, 1989),

887 F.2d 1295, 1300, citing California Fed. Sav. & Loan Assn. v. Guerra (1987),
479 U.S. 272, 281, 107 S. Ct. 683, 93 L. Ed. 2d 613. In the absence of express

statutory language, Congress may implicitly intend to occupy a given field

to the exclusion of state law. Such intent may be properly inferred if (1) the

pervasiveness of the federal regulation precludes supplementation by the

states, (2) the federal interest in the field is sufficiently dominant, or (3) the

object of the federal law and the obligations imposed by it reveal the same

purpose. Finally, even if Congress has not entirely displaced state

regulation in a particular field, federal law preempts state law when it

actually conflicts with federal law. A conflict will be found if it is

impossible to comply with both state and federal law, or if the state law is

an obstacle to fulfilling the purposes and objectives of Congress. Michigan

Consol. Gas Co., 887 F.2d at 1300-1301, citing Schneidewind v. ANR Pipeline

Co. (1988), 485 U.S. 293, 299-300, 108 S.Ct. 1145, 99 L.Ed.2d 316.

Columbia Gas Transmission Corp. v. Levin (2008), 117 Ohio St. 3d 122, 138; 2008

Ohio 511; 882 N.E.2d 400. See also: Ohio State Bldg. & Constr. Trades Council v. Cuyahoga

County Bd. of Comm'rs (2002), 98 Ohio St. 3d 214; 2002 Ohio 7213; 781 N.E.2d 951;

J.A. Croson Co. v. J.A. Guy, Inc. (1998), 81 Ohio St. 3d 346; 1998 Ohio 621; 691 N.E.2d 655.

10
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On the basis of federal preemption, obviously Appellants offer no facts that

support statutory preemption of Franklin County's policy.

IV. CONCLUSION

The National Electrical Contractors Association, Ohio Conference, the

Mechanical Contractors Association of Northwestern Ohio, and their membership all

agree to be held to these same qualifications standards. Many of these union-signatory

contractors also have prevailing wage violations, whether intentional or not. It is

progressive local legislation such as Franklin County's Quality Contracting Standards

that advance the industry, to ensure enforcement of the various applicable laws, and to

ensure that taxpayers receive value for their money.

Therefore, Amicus Curiae urge the Court to affirm the appellate court findings.

Luther L. Liggett, Jr. (0004683)

Bricker & Eckler LLP

100 South Third Street
Columbus, Ohio 43215-4291
(614) 227-2399, Telephone
(614) 227-2390, Facsimile
e-mail: Iliggett@bricker.com

Counsel for Amicus Curiae
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FINAL APPEALABLE ORDER

IN THE COURT OF COMMON PLEAS, FRANKLIN COUNTY, OHIO
CIVIL DIVISION

TP MECHANICAL CONTRACTORS,
INC.,

Plaintiff,

vs.

FRANKLIN COUNTY
BOARD OF COMMISSIONERS, et al_,

Defendant

tIPwiN ►tioa &4^

Case No. o8 CVH-o1-304

(JUDGE FRYE)
^

r--- ^
-,_--

OPINION OF TIIE COURT FOLLOWING TR.IAL
AND

FINAL JUDGMENT

1. Itttroduction

This case concerns competitive bidding for several contracts to be awarded

by Franldin County for a new baseball staditrm called Huntington Park, presently

under construction in the Arena District of Columbus. The Park is primarily

intended as the home field for the Columbus Clippers, and is supposed to be

completed in the spring of 2oo9 immediately prior to the opening of the

International League (Triple A) baseball season. Complaint, 1113 - 14.

TP Mechanical Contractors, Inc. asserts in its Complaint that it is an Ohio

corporation, and "is a non-union specialty contractor specializing in, among

otlier things, the construction, reconstruction and design of plumbing, HVAC,

and fire protection systems on both pttblic and private construction contracts_"

Complaint, ¶¶ 1-2: TP Mechanical brought suit on Monday January 7, 2008- It

contends the Board of Commissioners of Franklin County (and individual

Commissioners) used unannounced bid criteria, and otherwise acted irrationally

in proposing to reject TP Mechanical's combined bid for both the plumbing work

and the HVAC work, in order to award separatc plumbing and I-iVAC contracts

t
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resulting in a higher cost for the project. AII of this is contended to demonstrate

an abuse of the Commissioners' discretion and to justify intervention by the

court.

2. Procedural Background

This case was filed in anticipation of a formal meeting of the County

Commission scheduled for the following morning January 8. Plaintiff anticipated

adverse action would occur on its bids for plumbing and HVAC work at

Huntington Park.

Counsel for plaintiff applied for a Temporary Restraining Order during the

afternoon of January 7_ After a conference on the record with all counsel this

court denied injunctive relief, believing that the facts and circumstances bad

continued to evolve over the preceding month, and that it was impossible to

predict with certainty whether the Commissioners would ultimately act favorably

or unfavorably to TP Mechanical.

The Commissiohers' 2-1 vote on the plumbing contract, which practically

speaking eliminated TP Mechanical's proposal to build a combination of

plumbing and HVAC work, occurred on the morning of January 8. That

triggered plaintiffs re-application for a Temporary Restraining Order to maintain

the status quo pending a full evidentiary hearing. After hearing counsel for both

sides on the record the court granted a limited stand-still restraining order to

prevent final signatures to a plumbing contract with W.G. Tomko, Inc. pending a

hearing on Friday, January ii. In addition, the court directed plaintiff and the

County to hold a bid protest meeting and address TP Mechanical's concerns

consistent with the intent of Section 8.3.1.2.1 of the Invitation to Bid and

Contracting Documents.r That meeting was, in fact, held by the parties and their

counsel on Thursday, January io but failed to resolve their disagreements.

' There is a maxim ihat "equity regards substance rather than form " 41 O.Jur3d, at 396; Equity §63

(1998) While as explained orally certain written notiees were never exchanged, and no rormal written
rejection of the combined bid was issued by tihe County, it seemed evident to this court that TP
Mechanical's apparent difficulties with the prevailing wage criteria lay at the heart of the matter and were
of the type, in substance, intended to be addressed using § 8.3.1.2.1. Accordingly, the court ordered that
meeling to occur in the event it might resolve the dispute without further court action
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At the second temporary restraining order hearing held January 8,

plaintiff moved pursuant to Civ. R- 65(B) to consolidate trial on the merits with

the preliminary injunction hearing. As discussed more fully in a previotts Order

filed January 9 in this case, this court granted plaintiffs request recognizing that

it is undisputed that time is of the essence in resolving this dispute to attempt to

keep the $55 million Huntington Park project within the construction schedule

and avoid potential harm to (and possibly delay claims by) the baseball team or

other contractors.

Surprisingly, at the outset of the court hearing on Friday morning, Jan. ii

TP Mechanical abruptly reversed course and requested that this court only hear

the preliminary injunction, not a final trial on the merits. The explanation

offered was that the plaintiff anticipated moving to amend its complaint, in order

to mount a broader legal or constitutional claim against the power ostensibly

reserved by Franldin County at §8.3.3 of its bidding documents "to reject any or

all of the bids on any basis without disclosure of a reason_" Franklin County and

the individual defendants objected, again primarily due to the time pressure of

the project schedule. The court directed that it wottld proceed to decide the case

once and for all on the merits. Accordingly, the Motion for leave to file a First

Amended Complaint filed by TP Mechanical at 8:42 a.m. on the morning of

January aq, 2oo8 is untimely, and is DENIED.

As explained hereinafter, in the end this court concludes that the County

did not rely upon §8.3.3 in talcing any action complained of by TP Mechanical.

Likewise, the court's resolution of tlie factual and legal issues does not turn

directly or indirectly upon §8_3.3 so a determination of the power of Franklin

County to reject any bids on atty basis and without disclosure of a reason must

await another case, and another day.

On January u the court heard from four witnesses and considered 23

Exhibits- The following constitute the court's findings of fact and conclusions of

law.
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3. ProjectHistory

a_ The Bidding

In October 2007 Franklin County issued Invitation to Bid #3, soliciting

proposals on ii coinponents of the Huntington Park construction project.

Among them were plumbing and HVAC. Contractors could price plumbing and

HVAC work individually, or as a combined or combination bid.

Awarding work using a combined bid can sometimes prove less costly to a

project owner than awarding individual contracts performed by different

contractors. This cost-savings occurs when bidders perceive the total package of

work (such as here plumbing and HVAC) to be related, so that performing both

packages (and a larger amount of work at one site) permits cost savings through

more efficient use of manpower and equipment mobilization. Anticipated cost

savings to a contractor c.an then be passed along in a lower bid to the owner_

On November 16 seven contractors bid the plumbing work, four bid the

HVAC, and four submitted combined bids. TP Mechanicars $4.3 million

combined bid for the plumbing and HVAC was the lowest_ TP was also low on

the individual bid for ITVAC at approximately $1.8 million. Another contractor,

which happens to be a union shop, was low on the stand-alone plumbing

contract.

In submitting the bid TP Mechanical was required to answer dozens of

questions, including a Homeland Security questionnaire asking whether it was

"an organization on the U.S. Department of State Terrorist Exclusion List." (Ex.

9, p. 47) The primary focus in this case is Item 15 of the bid, entitled "Bidder's

Certification" referenced by the County as its "quality contracting standards."

The County demands that bidders certify 24 different things, deemed to be

"material and not mere recitals," in order to be responsive to Itetn 15. They cover

a wide range of issues. At one end of the spectrum are relatively straightforward

and unremarkable contract-performance requirements, such as that the Bidder

has read and understands the Contract Documents, and that the Bidder has

visited the Project site and become familiar with local conditions there. Ex. 9,

Item 15, 11 1, 3_ At the other extreme are requirements addressed to the

workforce that will perform the public contract, and which appear to exceed
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otherwise applicable legal requirements in the general economy. For instance,

Franklin County requires certification that bidders provide "a minimum health

care medical plan for those employees working on this project," that the

contractor "contributes to an employee pension or retirement program for those

employees working on this project," and that the contractor will make a good

faith effort to ensure that all of their employees on the Project site do not sell,

use, or possess illegal drugs or alcohol. Item 15, ¶¶ 10, 11, 17. Falling in the

middle, conceptually, are a variety of requirements geared to the contractor's

compliance witli state and federal laws having general applicability. These range

from certification that the "Bidder's construction license has not been revoked in

any state" to certification of compliance with the Fair Iabor Standards Act,

prevailing wage, OSHA worker safety, unemployment compensation, and

workers compensation laws. Item 15, ¶A 20, 14-16, 24.

Prevailing wage requirements are applicable to contractors working at

Huntington Park. Under R.C. 4115.03, et seq., contractors performing work on

essentially any public project in Ohio are required to pay prevailing wages. Two

separate provisions in Item 15 focus bidders on such reqtrirements. Paragraphs 6

and 15 required bidders to certify to Franklin County that:

"6. The Bidder understands that the Contract is subject to all the
provisions, duties, obligations, remedies and penalties of Chapter
4116, ORC, "Wages and Hours on Public Works," and that the
Bidder shall pay any wage increase in the locality during the term of
the Contract. -

15. The Bidder certifies that Bidder has not been debarred from
public contracts or found by the state (after all appeals) to have
violated prevailing wage laws more that three times in a two-year
period in tiie last ten years."

b. The Initial Evaluation of the Bids

The bid price is not wholly determinative of the award of public contracts.

This is true for the simple reason that a fly-by-night contractor could low-ball the

price but be unable to complete the work, or might only perforni in a shoddy

manner. Accordingly, bids are evaluated to determine which contractor has
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submitted the lowest and best" bid using criteria in Seetion 8.1 of Franklin

County's standard °Invitation to Bid and Contract Documents." Pltf. Ex. io.

A "scope reviev" meeting was held with TP Mechanical, as is customary,

following bid-opening- The intent of such meetings is to elicit further

information from the bidder appearing to be low. As a result of requests for

information communicated at that meeting by the County's "construction

manager" Turner Construction Company, the "owner's representative"

Nationwide Realty Investors, Ltd., and/or Richard Myers, a fulltime county

executive assigned as the County's "project representative" for Huntington Park,

a sizeable packet of additional information was prepared by TP Mechanical and

sent for review. Plaintiffs Ex. 4. Plaintiff used the standard format of a

"Responsible Bidder Inforniation Form" for a portion of the response, followed

by many pages of attachments that included financial statements, biographical

information on TP's management employees, TP's corporate substance abuse

policy, certificates documenting TP's liability insurance, and other material.

The "Responsible Bidder Information Form" inclu(led the following

specific question:

"6. Indicate all occurrences of the following in the last 4 years (if
none, so state). For verification by the state, attach documentation,
and/or provide sufficient and appropriate detail information such
as: Project name, Owner, contact person and phone number,
Contract amount, etc. a) Prevailing Wage violations or judgments."

Ed O'Brien, Columbus Regional Manager for TP Mechanical, responded on the

form: "Please see the attached 'Item #6.a. Prevailing Wage Violations or

Judgments'." "Item #6.a. Prevailing Wage Violations or Judgments" is a stand-

alone page within many pages of unntlmbered attachments to the "Responsible

Bidder Information Form."

The Responsible Bidder Information Form separately asked in question 2

for the "overall experience of the bidder *** including the years in business ***

under present and former business names. TP Mechanical responded "54 Years

in Business ..." (emphasis and ellipsis in original.) Immediately underneath

6



that statement Mr. O'Brien listed eight past business names, including J.A.

Croson,Inc.

Mr. O'Brien testified at trial that as presently constituted TP Mechanical is

a business that resulted from a "buy-out" of Crosson-Teepe LLP, but Mr. O'Brien

is unaware of the corporate details. He reported to work at the same office the

day before and the day after the buy-out that resulted in TP Mechanical.

However, the chronology of corporate history is relevant to this story, and it was

in fact further described in TP Mecbanical's own answer on the "Item 6.a"

attachment page. In responding to the County's question relative to past

prevailing wage violations, TP Mechanical stated that:

"TP Mechanical Contractors, Inc. has not been named under any
Prevailing Wage dispute. Three companies were combined in April
1999 to form Croson-Teepe LLP (what is now called TP Mechanical
Contractors, ine.) J.A. Croson, Franklin Fire, and Teepe's River
City Mechanical. These companies would often get reviewed for
Prevailing Wage discrepancies. As TP Mechanical Contractors, inc.
is a non-union company, complaints are typically filed by union-
affiliated representatives and result in minor determinations (less
that i% of job payroll.) Below is a list ofjobs (and year paid)
where we paid judgements [sic] in the past four years.
We are cuirently undergoing reviews on otlzer past jobs
of whick no assessment has yet to be finally paid."
(emphasis added)

Following that introductory statement, TP Mechanical listed 17 jobs with

prevailing wage difficulties by project, names, with the "year paid." 16 of them

were identified for 20o2, and the last one as "settled 5/13/2004." Although the

introductory paragraph on Item 6.a. referred only to judgments paid "in the past

four years" (and 2oo2 was more than four years prior to 2oo7) no explanation

was included as to why the i6 prevailing wage violations paid in 2002 had been

included in the disclosure. More importantly, no disclosures were made about

prevailing wage difficulties in 2005-2007.

One plausible explanation is that TP Mechanical simply copied its

prevailing wage violations list from an old submission on another, unrelated

public project, and neglected to review or update it. Moreover, Mr. O'Brien
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testified his company has neither a separate paper record-keeping system nor

computerized records from which it can readily review past prevailing wage

violations. All prevailing wage records are maintained only in individual project

files to which they pertain. There is no "master" index that captures all

vioiations, even though by TP Mechanical's own admission the company "would

often get reviewed for Prevailing Wage discrepancies." Item 6.a_, supra.

TP Mechanical's OSHA compliance was also addressed during the review

of its bids. OSHA information was requested on the second page of the

"Responsible Bidder Information Form," although there was thereafter some

ambiguity about how far back in time such information was actually sought based

upon TP Mechanical's discussions with Turner Construction. The OSHA record

of TP Mechanical has earned recognition under the U.S. Department of Labor's

"Voluntary Protection Program (VPP) Mobile Workforce Star Demonstration

Program" since 2003, according to Plaintiffs Exhibits 20-22 and testimony of

Mr. O'Brien. While the Minutes of General Session of the County Commission

held January 8, 2008, suggest Commission President Kilroy and Commissioner

Brown had some concern over apparent OSHA violations reflected in TP

Mechanical's bidding documents (Pltf. Ex. ii, at pp. 7 and 8) that was not the.

primary focus of their decision- Accordingly, OSHA compliance need not be

addressed further in this Opinion.

On December 5, Turner Construction as "construction manager" made a

written recoinmendation that Franklin County award to TP Mechanical as

"lowest and best" bidder for the combined plumbing and HVAC contracts. Pltf.

Ex. 17. Nationwide Realty Investors as the "owner's representative" responsible

to lead the Huntington Park project did likewise, by letter dated December 7.

(Pltf. Ex. 15) At trial their Vice President for "Development and Construction"

James Rost (a civil engineer by training) again recommended TP Mechanical for

the combined plumbing-HVAC contracts. On December 14, 2007, a contract for

the combination of phimbing and HVAC worlc was forwarded from Turner

Construction by email to Mr. O'Brien, although Turner's cover note prudently

meinorialized "that this does not guarantee that the County will be awarding the

contract to TP Mechanical." Pltf. Ex. 6.
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c. The December M Commissioners' MeetinQ

Plaintiffs Ex. 12 consists of the Minutes of the Commissioners' regular

meeting held December 19, 2007. Resolution 1111-07 to formally award the

combined contracts to TP Mechanical was one of a great many items of business

considered that day.

Deputy County Administrator Bill Flaherty formally recommended the

award of the combined bids to TP Mechanical, although the Minutes and the

evidence at trial show he was joined in that recommendation by Mr. Rost of

Nationwide and Mr. Myers of the County administrative staff. Following Mr.

Flaherty's presentation, Commissioner Brown immediately moved to table the

Resolution until the next meeting "pending some information that still needs to

be checked out." Ex. 12, at pp. 2o-2t. In further discussion reflected in the

Minutes, County Prosecutor Ron O'Brien stated he had been asked two questions

that morning that be could not answer immediately, resulting in a need for "time

to look into it."

It appears clear that the plumbing work ties into pouring concrete and

other foundation work, and is on what contractors view as the "critical path" to

timely completion of the baseball field. HVAC is not on the critical path. While.

Mr. Rost of Nationwide was emphatic on December 18 about the time-sensitive

or "critical" nature of moving forward witb much of the construction contracting,

in order to meet the scheduled completion date for Huntington Park, an oral

Resolution to table Resolution 1111-07 until the Commissioners' next scheduled

January 8 meeting was passed unanimously. Ex. 12, pp. 21-22.

d. Communication after December i8

A letter dated December 18 was transmitted (according to the letter in

evidence) by fax and mail to County Commissioners, along witb members of

Columbus City Council and the state Attorney General. It was sent by a

purported "non-profit research organization" named "Laser, Inc" and included

news clippings and other information about TP Mechanical and, to a lesser

extent, its predecessor businesses J.A. Croson Company and Croson-Teepe.

Whether this information was actually received before the Commissioners'

meeting on December i8 (and provided one reason for Commissioner Brown's
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concern that things "still need to be checked out") is unclear. What is relevant is

that an investigation of four alleged prevailing wage "complaints" against TP

Mechanical began in late December. 2007.

e. TP Mechanical's Undisclosed Prevailing Wage Issues

Tollowing the Commissioner's meeting Turner continued to "stand by its

recommendation *'* to award the plumbing and I-IVAC bid to T.P. Mechanical."

Plaintiffs Ex. i6.

Nevertheless, Mr. Myers investigated TP's prevailing wage record and

summarized his findings in a letter dated January 4, 2008, specifically regarding

the "HVAC bid package." Pitf. Ex. 13. Mr. Myers' letter forwarded copies of five

separate "Prevailing Wage Complaints" that he had obtained through inquiry to

the Labor and Workers Safety Division of the Ohio Department of Commerce.

That office supervises compliance with prevailing wage laws in Ohio. Its records

are "public" but are not posted on any website, or otherwise available without a

specific request.

Mr. Myers testimony was that it was purely an oversight that he had not

independently investigated TP Mechanical's compliance with prevailing wage

requirements before mid-to-late December, and the court so finds. Mr. Myers'

January 4 letter and the state documents he obtained tie to the same prevailing

wage complaint numbers and projects identified in Laser, Inc.'s letter dated

December i8, although Mr. Myers did not recall ever seeing that Laser letter.

Mr. Myers concluded in his January 4 letter that TP Mechanical had more

than three prevailing wage violations within a two-year period, within the last ten

years, contrary to § 8.2.4.15 of the County's "bid evaluation" criteria. Mr. Myers

further concluded that based upon this information "T.P_ Mechanical Contractors

is not eligible for award of this [HVACJ contract." By necessary inference, in Mr.

Myers' mind this also eliminated TP Mechanical from further consideration for

an award of the combined contracts.

State documents reflected that in May 2005 a disgruntled former

employee named Luke Dysinger had filed four prevailing wage charges against TP

Mechanical relative to work at The Ohio State University, and one as to work at

Ohio University. Trial testimony by Robert Kennedy, Superintendent of the state
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office that operates the prevailing wage program and custodian of those records,

explained the process followed when complaints are made. He said that

following an initial investigation (in which payroll records are gathered from both

the contractor and the public owner, and an audit is done by a state investigator)

there is a "predetermination letter" sent to the contractor setting forth any

potential liability for a prevailing wage violation. If the contractor pays in

response to the predetermination letter, then the state considers "there is some

violation there" according to Mr. Kennedy. When a contractor pays at that post-

audit stage the state accepts and distributes the funds to the contractor's

employees. If a contractor contests the state's predetermination, there

apparently can be either informal discussions and negotiations leading to

resolution, or more formal due process afforded to the contractor. Plaintiffs

witness Mr. O'Brien suggested the more formal use of the prevailing wage process

can prove expensive, and require use of legal counsel.

TP Mechanical makes much of the fact the state never sent a"final"

determination letter because, on four of the five predeterminations, TP simply

paid the claimed shortfall for prevailing wages. (The fifth case, involving Ohio

University, was a $o determination amount, because there was "no project listing

in database" from which to determine what, if any prevailing wages were due.)

Mr. O'Brien testified he does not believe the actual complainant (Mr.

Dysinger) ever received any money based upon his claims, but that is uncertain

and in any event is legally irrelevant. Superintendent Kennedy confirmed that TP

Mechanical did respond to the state with a letter on at least one of the four cases.

It also is clear that TP Mechanical actually paid the state $2,635.87, $492-25,

$737.70, and $160.93 on those four "prevailing wage complaints" involving work

at OSU. Pltf. Ex. 13 shows all four were ultimately "paid in full" in January 2007,

suggesting the state did not agree to drop any claim or to accept any lower

figure(s) despite letters or other negotiations. Those state records show all four

prevailing wage complaints satisfied the temporal requirement that there be

more than three "violations" within a two-year period in the last decade,

assuming they in fact constitute "violations" under §8.2.4.15 of the County's

bidding criteria.
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f. TP Mechanical's Response

Both testimony and the letter marked plaintifPs Exhibit 7 show that TP

Mechanical gained informal advance notice from Nationwide of Franldin

County's concern over prevailing wage violations before Mr. Myers letter dated

January 4. Accordingly, on January 3 Mr. O'Brien wrote the Commissioners,

with copies shown to Governor Strickland, and Scott Teepe, company president

whose office is in Cincinnati. Mr. O'Brien relayed not only information about

prevailing wage concerns with TP Mechanical, but also negative information

about W.G. Tomko, "an out of State contractor" asserted to have had "over

seventeen (1.7) OSHA violations that were for the most part listed as serious in the

last three (3) years along with one (i) potential death of an employee." W.G.

Tomko is now in line to be awarded the plumbing contract rather than TP

Mechanical

Another important fact must be noted in this same time frame following

the December 18 meeting of the County Commission, but before they acted again

on these contracts. It comes out of a telephone contact between Mr. O'Brien and

Mr. Myers.2 Told in a telephone conversation that the County was considering

breaking the "combined" package apart, Mr. O'Brien said he was "shocked" and

told Mr. Myers that his company would not honor its bid for the T-IVAC contract

alone. There was, he recalled, not much dialogue after he said that. Remarkably,

Mr. O'Brien testified that in making the statement he did not reflect on the

potentially dire consequences for TP Mechanical of refusing to accept a contract

award on its separate low-bid for HVAC.3 The point is, however, ultimately

irrelevant because Franklin County has never indicated it took adverse action on

z ihe court takes information exchanged in such informal telephone calls with a grain of salt
While plaintifT'relies heavily upon a telephone call between O'Brien and Myers on December 6, taped
surreptitiousiy by O'Brien, in which Mr. Myers advised "the Commissioners or Administration" - he used
both words - were leaning toward awarding separate contracts for the plumbing and HVAC, the court does
not regard this as some sort of "smoking gun" Taken in context it was an informal communication in
which Mr. Myers was communicating that the County still was investigating TP Mechanical and
considering its options, and Myers' preliminary point of inquiry was simply whether TP might accept one
stand-alone contmct it had bid (for HVAC) rather than proceed under its separate combined bid.
' Item 15 of the Bidder's Certification in the Bid Form (Ex. 9) provides, at 17, "[tlhe Bidder will
enter into and execute the Contract Form with the County. If a contract is awarded on the basis of this bid,
and if the Bidder does not execute the Contract Forin for any reason, other than as authorized by law, the
Bidder and the Bidder's Surety are liable to the County as provided in the Instructions to Bidders"
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any of TP Mechanical's bids premised upon that inflammatory comment by Mr.

O'Brien or, for that matter, for some other improper reason such as out of

retaliation for this lawsuit.

g. Final Action by the County Commissioners

On Tuesday, January 8 the Commissioners met again in General Session.

Those Minutes, subject only to final editorial corrections and formal approval at

the next meeting of the Commissioners, are Plaintiffs Ex. 13.

In the course of acting on a number of other resolutions, the Commission

voted 2 - i to approve Resolution 014-08 to award the contract for plumbing

work at Huntington Park to W.G. Tomko, Inc. The C.ommissioners found it was

the "lowest and best bid of the seven plumbing bids received." Ex. ii, p. 5. It was

directly addressed that the combined mechanical bid was the lowest cost

financially, and in fact Commissioner Brooks voted against the award to Tomko

because she did not believe "the business case has been made in terms of de-

linking the two contracts." Ex. ii, p. 8.

Following the granting of a Temporary Restraining Order by this court on

January 8 in order to allow, in substance, the informal meeting process set out in

Section 8.i of the Invitation to Bid and Contracting Documents to be held with TP

Mechanical, the County Commission re-convened on Thursday, January ii and

formally ratified the decision to separate the combined bids, and award the

plumbing portion to W.G. Tomko, Inc. pursuant to Resolution 014-2oo8. Def.

Exhibit "A".

In passing the court notes two legal points relevant to the procedure

followed in this accelerated case. First, the main focus of a permanent injunction

trial, as opposed to the somewhat looser four factor-test customarily used at a

preliminary injunction hearing, is that "instead of the plaintiff proving a

'substantial likelihood' of prevailing on the merits, the plaintiff must prove that

he has prevailed on the merits. [citations omitted]" Great Plains Exploration,

LLC u. City of Willoughby (iith Dist.) Case No. 2oo6-L-o22, 2oo6-Ohio-7009,

2oo6 Ohio App. LEXIS 6958, at ¶ 12; see also, Ohio Service Group, Inc. v.

Integrated & Open Systems, L.L.C. (iotil Dist.), Case No. o6AP-433, 2oo6-Ohio-

6738, 2oo6 Ohio App. LEXIS 6633, at 111 and case cited.
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Second, during trial on Friday, January ii the court denied the defendants'

motion for directed verdict at the close of plaintiffs case. Largely the court did so

because it understood - perhaps mistakenly - that it was obligated at that

juncture to construe all the evidence most strongly in favor of the plaintiff. More

practically speaking, the court did not want to have this case fall into a procedural

quagmire in which an appellate court might deem it necessary to remand the case

so that this trial court could "fulfill its role as the trier of fact" as discussed by

Judge Klatt in Jarupan v. Hanna (ioth Dist.), 173 Ohio App.gd 284, 20o7-Ohio-

5o8i, at 114. Thus, the reader should draw no conclusion about the strength of

plaintiffs case from this court's pragmatic election to proceed to hear the defense

case.

4. General Oliio law on bid protest litigation

In a very recent decision the Supreme Court of Ohio summarized the law

that, in part, governs this case. Cernentech, Inc. v. City of Fairlawn, iog Ohio

St.3d 475, 20o6-Ohio-2g9i, at ¶¶g-ro, held as follows (internal citations

omitted):

{qg} The intent of competitive bidding is to protect the taxpayer,
prevent excessive costs and corrupt practices, and provide open and
honest competition in bidding for public contracts. *** While
allowing lost-profit damages in municipal-contract cases would
protect bidders from corrupt practices, it also would harm the
taxpayers by forcing them to bear the extra cost of lost profits to
rejected bidders. Thus, the purposes of competitive bidding clearly
militate against allowing lost-profit damages to rejected bidders_
{Jro} Rather, a rejected bidder is limited to injunctive relief. An
injunction is an extraordinary remedy in equity where there is no
adequate remedy at law. *** The grant or denial of an injunction
depends largely on the ebaracter of the case, the particular facts
involved, and factors relating to public policy and convenience. ***
Further, the granting of an injunction should be done with caution,
"'especially in cases affecting a public interest where the court is
asked to interfere with or suspend the operation of important works
or control the action of another department of government."' ***

Ohio law is that "in the absence of evidence to the contrary, public officers,

administrative officers and public boards, within the limits of the jurisdiction

conferred by law, will be presumed to have properly performed their duties and
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not to have acted illegally but regularly and in a lawful manner- [citations

omitted]" Cedar Bay Constr., Inc. v. City of Fremont (iggo), 6o Ohio St.3d r9,

21. When the law provides for the acceptance of the lowest and best bid, a

government entity is not limited to an acceptance of the lowest dollar bid. Id.

Yet, because protection of the taxpayer and prevention of excessive cost is one

goal of the law in this area, price considerations cannot be ignored- E.g.,

Cleveland Construction, Inc. v. City of Cincinnati (ist Dist.), 169 Ohio App.3d

627, 2oo6-Ohio-6452, at ¶ 24 (case argued in Ohio Supreme Court on January 9,

2oo8, and awaiting decision.)

The test pertinent to cases over what is the "lowest and best bid" is

whether it bas been proven that a public authority has "abused its discretion."

This is a legal test- It is defined to mean that there is proof of "more than an error

of law or of judgment; it implies an unreasonable, arbitrary or unconscionable

attitude." Cedar Bay Constr., supra, at 22. In this context the word

"unreasonable" has been held to mean "irrational." Id. However, if a

governmental entity employs unannounced criteria to examine a bid and

determine which is "best" that may well violate Ohio law- Id., citing Dayton ex

ret. Scandrick v. McGee (i98r), 67 Ohio St.2d 356.

Finally, the burden of proof in any injunction case is by "clear and

convincing evidence." This has been defined as "ft)hat measure or degree of

proof which is more than a mere 'preponderance of the evidence,' but not to the

extent of such certainty as is required `beyond a reasonable doubt' in criminal

cases, and which will provide in the mind of the trier of facts a firm belief or

conviction as to the facts sought to be established. [citation omitted]" Cincinnati

Bar Assoc. v. Massengale (z99i), 58 Ohio St.3d 121,122.

Against this backdrop, plaintiff argues that the Franklin County

Commissioners have been shown, clearly and convincingly, to have abused their

discretion in essentially two respects. First, they elected to separate the two

contracts for which they initially considered awarding a combined bid for all

plumbing and HVAC work. Second, they improperly disqualified TP Mechanical

from that combined bid. Absent success on those issues, as the defendants point
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out, TP Meclianical may lack standing to sue, for it was not the lowest bidder on

tite stand-alone plumbing contract proposed to be awarded to W.G. Tomko, Inc.

Before stating its conclusions on those two questions, however, brief

mention must be made of the defendants' threshold defense that TP Mechanical

lacks standing to sue.

5. TP Mechanical's Standing to Sue

"Standing" is a legal concept addressed to whether or not a particular

litigant can bring a case in court. Without taking this decision off into the

subtleties of the standing doctrine, here it is clear that TP Mechanical has

standing to sue Franklin County.

Franklin County invited combined bids, and TP Mechanical not only

submitted them, but also participated in the scope review meeting and in other

post-bid work in reliance upon Franklin County's good faith in seeking a

combined bid. TP Mechanical was lower in price than any other bidder for the

combined work. While the evidence is not absolutely clear, it does appear that TP

Mechanical's combined bid would have resulted in savings of between $138,ooo

and $214,000 over the best stand-alone plumbing and HVAC prices if those two

contracts are awarded separately.

The general rule is that "[i]n order to have standing to challenge the award

of a contract on a public construction project in Ohio, a contractor must have

submitted a bid on the project [citation omitted]" State ex rel. Associated Bldrs.

& Contrs., Cent. Ohio Chapter u. Jefferson Cty. Bd. of Commrs. (7th Dist. 1995),

lo6 Ohio APP.3d 176, 182. Defendants' argument that only if TP Mechanical

were low bidder on the plumbing contract would it have standing to sue must be

rejected under the facts presented here where it not only bid, but was the low

bidder on the package requested by Franklin County that included that plutnbing

contract.

6. The Court's Conclusions on the Merits

With all of this as prologue, the court tttrns to the arguments of TP

Mechanical not already addressed.
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First, there is no clear and convincing evidence that Franklin County used

any unannounced bid criteria.

Second, Franklin County has not been clearly and convincingly shown to

have abused its discretion. It cannot be disputed that Franklin County's rather

late discovery of prevailing wage issues was disruptive to the contract award

process. However, as TP Mechanical was explicitly told in mid-December when

the draft combined contract was forwarded for signature before the December 18

General Session meeting, tendering the document did not necessarily indicate

that Commissioners would follow the recommendations of Nationwide, Turner,

or subordinate County executives. The prevailing wage statutes are the law of

Ohio. The fact that they may primarily impact non-union employers like TP

Mechanical was surely considered in the General Assembly. Moreover, there was

credible testimony at this trial that even unionized employers must give attention

to prevailing wage-type requirements so that they do not staff their jobs with

apprentice laborers to artificially depress their payroll (and perhaps end up w'sth

substandar(I work on their public jobs.)

TP Mechanical's primary argument to the Commissioners and before this

court is that the four situations relied upon were not true "violations" of

prevailing wage law. § 8.2.4.25 of the Invitation to Bid and Contract Documents

states the requirement that the Bidder "has not been *** found by the state (after

all appeals) to have violated prevailing wage laws more than three times in a two-

year period in the last ten years :' There are two answers to plaintiffs argument.

First, as noted earlier, Mr. Kennedy of the state considered there were

"violations" when an employer paid money sought under a predetermination

letter. Second, it is within the broad discretion of Commissioners to reach that

same conclusion since, as noted above, mere errors of law or of judgment do not

constitute an "abuse of discretion" justifying a court intervention in bidding for

public contracts.

TP Mechanical's argument in this regard is fundamentally flawed once one

understands how the prevailing wage system operates. If contractors could

justifiably claim in their competitive bidding that they had never been found to

bave "violated" prevailing wage law by the simple expedient of paying every

17



amount sought in "predetermination letters," and thereby sborteutting the state

process, there would never be anyone found to have violated prevailing wage law.

Savvy contractors would effectively buy their way out of the prevailing wage

regulatory system whenever they were caught, simply by capitulating at a stage of

the state regulatory process before an absolutely final "violation" notice was

issued.

Once the system for supervising prevailing wage law in Ohio is

understood, it would be foolish to demand Commissioners simply disregard

contractors who pay sums in "settlement" at the predetermination stage. The

quality contracting criteria in Franklin County have been published and in use for

about five years. TP Mechanical bids both private and public work. Pttf. Ex. r. It

was suggested at trial TP Mechanical had done one prior project for Franklin

County. One might infer that plaintiff anticipated that its own history of

prevailing wage violations (albeit in previous corporate forms as reviewed above)

might invite very close scrutiny under those Franklin County bid evaluation

criteria and concluded in January of last year to simply pay the state on all four

OSU-related prevailing wage complaints at the predetermination stage, allowing

this argument later that those situations never matured into final "violations."

The contrary explanation offered, it was just too much trouble to fight these four

separate prevailing wage allegations, seems somewhat contrived because - as

Superintendent Kennedy testified - TP Mechanical actually did respond by letter

to at least one predetermination by the state, and presumably could easily have

contested them all simply using in-house personnel rather than purportedly

"expensive" outside legal counsel.

In any event, whether the four payments to the state in January 2007 were

made because the prevailing wage amounts involved were too trivial to contest, or

were made for some other reason, Franklin County Commissioners had a basis to

find that § 8_24.15 had not been satisfied. In a similar case involving the Medina

County Commissioners and a plumbing contractor, the Court for Appeals for the

Ninth District likewise recognized that a Board was within its "broad discretion to

consider all relevant factors, including alleged prevailing wage violations, when

determining which contractor is the 'lowest and best'_" State ex rei. NavratiI v.
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Medina Cty. Commr's (grfi Dist. Oct. ii, 1995), Case No.2424-M, 1995 Ohio App.

LEXIS 4541, 2 Wage & Hour Cas.2d (BNA) 1643. Prevailing wage is the law of

Ohio, and having public officials monitor compliance with it hardly amounts to

an abuse of discretion.

It follows from what has been said that the arguably de minimus dollar

amounts in the four prevailing wage cases was likewise a matter for the

Commissioners' informed consideration. The evidence is that the amounts paid

to the state by TP Mechanical were only. .o77% of total wages paid on the four

OSU projects. Yet, it seems to this court like an argument that they are only

misdemeanors rather than felonies. Weighing the seriousness of violations - or

choosing instead a straightforward three violations or more and you are

disqualified approach regardless of seriousness - falls squarely within the

judgment of the County Commissioners. They could sensibly conclude that it is

not merely the dollar amount but also the frequency of violations that matters;

and, in the end, that it is the predictive impact of any violations of the law which

is appropriately considered in examining TP Mechanical's anticipated future

compliance witb Ohio law - should it be awarded any I7ranklin County contract.

Getting a"good" contractor so that Huntington Park is constructed well and

timely is really the issue presented by not only § 8.2.4.15 but also the other

criteria used for bid evaluation.

Turning its argument that its violations were at most de nrinimus

completely around, TP Mechanical also makes an argument based upon one

isolated statement recorded at page 7 of the Board's Minutes of the January 8

meeting. Pltf. Ex. ii. Commission President Kilroy, plaintiff argues, let slip that

some previously unknown subjectivity was actually used to evaluate

noncompliance with the County's quality contracting criteria. The Minutes

paraphrase Mrs. Kilroy as saying "[w]e have been going through bid documents

here, and trying to make sure that all the contractors in all of our projects live up

to these standards. In some instances we try to quantify violations, in other

wor•ds, in other places we might look,for the, whether• or nat a violation is willful

or not." (emphasis added) These oral comments lend no real support to TP

Mechanical's claim. First, the statement was generic and does not reflect any
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considered statement of policy even if the comment was recorded completely

accurately in the Minutes. Such an isolated, unscripted oral comment is a slender

reed upon which to rest plaintiffs case, when Franklin County has published

carefully written and detailed criteria to evaluate public bidders. More

fundamentally, unless taken completely out of context Mrs. Kilroy's comment

reflects no intention to disregard published criteria for responsive bidders.

To be sure, dissenters from the course taken by the majority of the Board

of Commissioners include Nationwide Realty, Turner Construction, and even at

the final votes one Commissioner. They felt prevailing wage difficulties involving

TP Mechanical were not enough to justify brealdng-up the combined bid package,

and paying a somewhat higher price for the work. Two Commissioners

disagreed. Whether those two Commissioners were making "mistakes" in

judgment is not the legal test Plainly, they were exercising judgment and trying

to do so sensibly. That is all the law demands.

In the end, TP Mechanical's arguments largely depend upon taldng bits of

statements by Mr. Myers, and other pieces of the overall story out of context, and

then trying to make much of matters such as that prevailing wage difficulties

were identified only late in the final contracting process. But, in the immortal

words of baseball great Yogi Berra: "it ain't over `till its over." Defendant

Commissioners were not obligated to act on December i8 when TP Mechanical

looked like a shoo-in for the combined contract. Final actions taken to the

contrary in January may not be enjoined.

FIIVAi. JUDGMEIVT

Plaintiffs application for a declaratory judgment under Count One of the

Complaint is GRANTED in part, consistent with the foregoing Decision and the

previous oral ruling of this court relative to the County's obligation to provide a

bid protest meeting consistent witb §8.3.1,2.1 of the Instructions to Bidders and

Contract Documents. The court further finds and declares that there is no basis

in Ohio law to enjoin the immediate effectiveness of County Resolution No. or5-

o8. The Temporary Restraining Order previously entered to suspend final award
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of the plumbing contract to W.G. Tomko, Inc. is hereby DISSOLVED.

Plaintiffs request for a permanent injunction and related relief is DENIED.

Court costs shall be paid equally by the plaintiff and defendants

(collectively) since each side prevailed on certain portions of this case.

In all other respect, plaintiffs' Complaint is hereby dismissed, and final

judgment is rendered in favor of all defendants.

*** This is a final Appealable order. •**

IT IS SO ORDERED.
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Copies to:

O_ Judson Scheaf, III, Esq.
Andrew R. Fredelake, Esq.
Thompson Hine LLP
io West Broad Street, Suite 700
Columbus, OH 43215-3435

Counseffor Plaintiff

Nick A. Soulas, Jr.
First Assistant, Civil, Franklin Co. Prosecutors Office
Anthony Palmer, Assistant Prosecuting Attorney
373 South High Street,l4a` Floor
Columbus, OH 43215

Counselfor Defendants
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IN THE COURT OF COMMON PLEAS, FItANKLIN COUNTY, OHIO
CIVIL DIVISION

TP MECHANICAL CONTRACTORS,
INC.,

Plaintiff,
^

c-)

vs.

FRANKLIN COUNTY .
BOARD OF COMMISSIONERS et al ;

Case No- o8 CVH-o1-304

(JUDGE FRYE)

r
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r

C-^

G^

u -.-=.,, 0 a

Defendant.
c

--i
cn

^
c-n

JOURNAL ENTRYDENYING
"MOTION FOR STAY AND MOTION FOR NEW TR7AI "

(Mo6oit filed January 28, 2008)

1. Introduction

This case concerns competitive bidding for several contracts to be awarded

by Franklin County for a new baseball stadium called Huntington Park, presently

imder construction in the Arena District of Columbus. TP Mechanical

Contractors, Inc. asserted in its Complaint that the Board of Commissioners of

Franklin County (and individual Commissioners) used unannounced bid criteria,

and otherwise acted irrationally in proposing to reject TP Mechanical's combined

bid for both the plumbing work and the HVAC work, in order to award separate

plumbing and HVA.C contracfis resulting in a higher cost for the project.

Due to the time urgency involved with completion of the Huntington Park

project, and the fact that financial and other harm might befall not only TP

Mechanical but also other contractors working on the large $55 million project,

the court held conferences with counsel on January 7 (before the award of a

contract by the Commission), January 8(when limited injunctive relief was

granted to plaintiff), and Friday Januaty i1(when trial was held.) After the court

heard the evidence, it issued a 21-page Decision and Final Judgment on Monday
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January 14, 2oo8. For brevity the reader is referred to the prior decisions in this

case.

On January 28 TP Mechanical sought a new trial "in light of newly-

discovered evidence" that "prevented [it] from having a fair trial because it was

deprived of evidence froin the Board [of Commissioners.]" TP Mechanical cites

Civ. R. 59(A) (1), (2), and (8) as the specific bases for its motion.

TP Mechanical also moved, in accordance with Civ. R. 62(A), for a"stay of

execution of the judgment pending the Court's disposition of this Motion_"

Practically speaking, plaintiff sought an injunction from the court in favor of TP

Mechanical, at least pending a ruling on the request for a new trial, requiring the

court to reverse its merits decision announced January 14.

Plaintiff has filed three separate "Supplementat Memorandum[s] in

Support of Motion for Stay and Motion for New Trial." Attached to the

Memorandum filed March 3, 2oo8 was a Journal Entry filed on February 27 by

the Tenth District Court of Appeals in Case No. o8AP-1o8. That Entry refers to

TP Mechanical's motion for a stay filed in the appellate court on February 15,

2oo8 and expressly "renianded to the trial court for purposes of the trial court

addressing appellant's pending motion for stay and motion for new trial."

Finally, on the afternoon of March y, 2oo8 plaintiff filed its last

"Supplemental Memorandum."

2. Possible Mootness

The court called a hearing, and announced its merits decision in this case

from the bench on the morning of January 14_ Copies of the Decision and Final

Judgment were distributed to those in attendance. TP Mecbanical did not apply

at that time for a stay (or injunction) pending appeal or seek any other relief.

If matters proceeded at the County Commission as they were expected to

when trial was held, the contracts in which TP Mechanical had an interest were

awarded sbortly after this court dissolved the temporary restraining order on

January 14. If that occurred, this motion filed two weeks later may be moot. A

rejected bidder cannot recover lost profits as damages following competitive

bidding, and is instead limited to injunctive relief. Cementech, Inc. u. City of
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Fairlawn, 1o9 Ohio St3d 475, 2oo6-Ohio-2991, at syllabus and ¶ io. °[O]hio

courts have held that an appeal is rendered moot where the appellant fails to

obtain a stay of execution of the trial court's judgment and construction

commences " Cleveland Constr., Inc_ v. Cincinnati, 169 Ohio App.3d 627, 20o6-

Ohio-6662, at ¶yo. (Note this case is pending, following oral argument, in the

Supreme Court of Ohio_)

In Ridgeway v. State Med. Bd. ofOhio (1olh District), Case No. o6AP-1197,

20o7-Ohio-5657, at ¶ 11, the Franklin County Court of Appeals held that lawsuits

become moot when "'they involve no actual genuine, live controversy, the

decision of which can definitely affect existing legal relations.' Lingo v. Ohio Cent.

RR., Inc., Franklin App. No. o5P.P-2o6, 2oo6-Ohio-2268, at ¶2o, quoting Grove

City v. Clark, Franklin App. No. o1AP-1369, 2002-Ohio-4549, at ¶rt. See, also,

Robinson v. Indus. Commn., Franldin App_ No. o4AP-1o1o, 2005-Ohio-22go, at

¶6 (holding that an action is moot `when a litigant receives the relief sought

before the completion of the lawsuit ***'). Ohio courts have long recognized that

a court should not entertain jurisdiction over cases that are not actual

controversies. Tschantz v. Ferguson (1991), 57 Ohio St.3d 131, 133; State ex r•el.

Eliza Jennings, Inc. v. Noble (1990), 49 Ohio St-3d 71, 74. If, while an action is

pending, an event occurs that renders it impossible for a cotirt to grant any

effectual relief, the court will generally dismiss the action_ Tschantz, supra,

quoting Miner u. Witt (191o), 82 Ohio St. 237, syllabus." (some internal

quotations eliminated)

Defendants bave not argued that TP Mecbauical's post-trial motions are

moot. Wbile the decision in State ex rel. Everhart v. McIntosh, 115 Obio St3d

195, 2oo7-Ohio-4798, at ¶1o, recognized that a court may receive extrinsic

evidence outside the record of an event that causes a case to become moot (citing

State ex reL Cincinnati Enquirer, Div. of Gannett Satellite Info. Network, Inc_ u.

DuPuis, 98 Ohio St3d 126, 2002-Ohio-7041, at ¶8) that issue can be explored

hereafter by the Tenth District Court of Appeals if this case is pursued there.

Absent a factual record before this court that confirms this case is moot, this

court will proceed to rule on the pending motions without further delay.
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3. Plainti,(j°s Requestfor Injunetion Pending Appeal

Unlike its federal counterpart, Ohio Civ. R. 62 does not explicitly recognize

the ability of a trial court to grant an injunction during the pendency of an appeal.

Compare Rule 62(c), Federal Rules of Civil Procedure, with Ohio Rule 62.

Nevertheless, for present purposes this court assumes it has inherent

authority to issue an injunction - and effectively reverse itself - pending appeal.

Federal decisions suggest the authority of a District Judge to enter such an

injunction under F.R.C.P. 62(c) ought to use essentially the same four equitable

factors customarily applied in deciding whether to issue a preliminary injunction

in the first place, namely whether "a strong showing° of likelihood of success on

the merits has been made, wbether irreparable barm is probable if an injunction

is not issued, wbether other parties will be harmed by an injunction, and the

general public interest. Federal T'rade Comm. v. Equitable Resources, Inc. (W.D_

Pa. May 21, 2007), 2007 U.S. Dist. LEXIS 3689o, 2007-1 Trade Cas. (CCH)

P75,716, at *9, and cases cited. This request places a plaintiff "in the position of

requesting the very relief, pending appeal, that this Court has just decided it is

not entitled to receive." Id. at *3. "If an appeal has no merit at all, an injunction

pending the appeal should of course be denied." Cavel International, Inc. v.

Madigan (C.A. 7, 2007), 50o F.3d 544, 547•

T7re only evidence timely submitted by TP Mechanical to support a

proposed injunction is the initial Affidavit from Andrew R. Fredelake, Esq., one

of the trial lawyers for TP Mechanical. It was filed with the motions on January

28_ (It was supplemented, in an untimely manner as discussed below, by three

other affidavits from him or others at his law firm, and by copies of several

documents.) Mr_ Fredelake's affidavit identifies one "e-mail from Don

Montgomery at Nationwide Realty to Dick Meyer [sic] at the County dated

Decetnber 20, 2007" which was not produced by defendants in pretrial discovery,

but which was provided to plaintiff through separate pretrial discovery obtained

from Nationwide Realty. Affidavit signed January 28, 2oo8, at 16. The e-mail

itself is not attached to Mr. Fredelake's affidavit (or to the three affidavits filed on

February 7, or to the Supplemental Memorandum filed March 7, 2008.)

Accordingly, it is impossible to gauge its importance.
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Beyond that, attorney Fredelake noted that "[t}here were no emails to or

from any of the Board members - the three people ultimately charged with

making the decision on the award - there were no internal memoranda or

correspondence between any representatives of the county setting forth any

anaiysis or basis for the decision to reject TP Mechanical's bid, nor was a privilege

log ever produced."

The only other evidence submitted in a timely manner with the Civ. R. 59

motion were copies of several documents filed in a case entitled Frank Kelly and

Todd a Ray, as Trustees of the Plumbers and Pipefitters Local No. 52o Pension

Fund v. W.G. Tomko, Inc., Case No. 4:CV o6 2072 on the docket of the United

States District Court for the Middle District of Pennsylvania (at Williamsport,

Pa-). The documents were filed there on July 23, 2007. They have at all times

been available to anyone through the District Court, and do not qualify as "newly

discovered" evidence that could not have been located before the trial.

Arguments premised upon the W.G. Tomko, Inc. lawsuit can be readily

addressed. The issue squarely before this court concerned the Commi.ssioner's

decision that TP Mechanical was disqualified from obtaining contracts for

Huntington Park due to prevailing wage violations. While that determination by

Commissioners may have ultimately resulted in the award of a plumbing contract

to the next lowest bidder W.G. Tomko, Inc., that was not the inevitable result of

the Commissioners' decision. The Commissioners might have also ruled that

W.G. Tomko, Inc. also failed to meet the bidding criteria. So far as the record

shows, the Commissioners paid no attention to W.G. Tomko's qualifications in

first evaluating whether TP Mechanical was qualified under the County's bidding

criteria.

TP Mechanical thus seeks to overturn its own disqualification because

Commissioners ostensibly concluded that W.G. Tomko, Inc. was "somehow a

more responsible corporate citizen "(Plaintiffs Memorandum in Support of

Motion for Stay and for New Trial" at p_ 3) This completely misses the point, and

is not supported by the evidence in any event. Legally this case was solely and

exclusively concerned with whether the County abused its discretion toward TP

Mechanical. Resolving that question did not turn, directly or indirectly, upon
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what other contractors migbt receive contract(s) if TP Mechanical was

disqualified. The questions are wholly independent.

Apparently the Middle District of Pennsylvania adjudicated in 20o7 that

W.G. Tomko, Inc. failed to pay $25,000 in annuity and pension benefits it owed.

From this plaintiff argues "tbe [Franklin County] Board abused its discretion by

making a patently unreasonable award to Tomko." (Memorandum at p. 3.)

However, the point of this lawsuit is not whether Tomko was a "responsible

corporate citizen" (any more than it was whether TP Mechanical is in general a

"responsible corporate citizen.") The legal issue is limited to whether the Board

of Commissioners abused their discretion in finding more than three prevailing

wage violations existed within a two year period and, for that reason, in not

accepting TP Mechanical's combined bid for plumbing and IIVAC. Under the law

this court could not, and did not, weigh TP Mecbanical's "corporate

responsibility" against any other contractor including one that rnight slide "up" in

the bid-ranking process if TP were disqualified.

This court is not authorized to select a contractor for the County; the

County makes the selection. Judicial review is limited to whether, given all the

facts and circumstances, the County Commission abused its discretiou. If the law

were otherwise, every competitive bid situation would degenerate into a lawsuit

(or multiple lawsuits) by and among all the bidders, in which all their purported

failings - including another point argued here that someone named "William G.

Tomko, Jr. pleaded guilty to federal income tax evasion" - were endlessly

reviewed. (Plaintiff's Memorandum, at p. 3, footnote 2.) Whether W.G. Tomko,

Inc. or Mr. Tomko individually are good citizens, or firlly complied with federal

law, is not remotely relevant to whether TP Mechanical met Franklin County's

pre-announced competitive bidding criteria. This make-weight argument does

not support an injunetion pending appeal.

For these reasons and those explained in the next section of this decision,

plaintiffs request for an injunction pending appeal is DE)`TIED.
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4. Relief Under Civ. R. 59(A)

TP Mechanical seeks relief under tbree separate provisions of Rule 59(A),

but as to all of them the argument is essentially the same, namely that it was

deprived of pretrial discovery that prejudiced the outcome of the case.

Civ. R. 59(A)(1) allows a new trial if there is "[i]rregularity in the

proceedings **" by which an aggrieved party was prevented from having a fair

trial." Similarly, Civ. R 59(A)(2) is addressed to "[m]isconduct of the ***

prevailing party." This portion of the Rule applies to both a party and counsel,

and is intended to assure that the fair and impartial administration of justice is

accomplished and that "misconduct of counsel [has not] affected the outcome° of

a trial. Harris u. Mt. Sinai Med. Ctr., n6 Ohio St.3d 139, 2oo7-Ohio-5587, at

938•

Civ. R. 59(A)(8) is addressed to "[n]ewly discovered evidence, material for

the party applying, which with reasonable diligence he could not have discovered

and produced at trial." "Applications for a new trial on the ground of newly

discovered evidence are not favored by the courts and should always be subjected

to the closest scrutiny. [citation omitted)" Wood u. Gutierrez (3d District), Case

No. g-o6-io, 2oo6-Ohio-5384, 2oo6 Ohio App. LEXIS 5380, at 141. Under Rule

59(A)(8) the moving party must show several things including, first and

foremost, that the new evidence "will probably change the result if a new trial is

granted." Sabo u. Wahl (5ffi District), Case No. CT2oo6-0o74, 2oo7-Ohio-5296,

2007 Obio App. LEXIS 4657, at 91(z1, 14.

IL 59(B) requires that a motion for a new trial be served no later than

fourteen days after the entry of the Judgment. TP Mechanical's original motion

filed on January 28 was timely. Its so-called "Supplemental Memorandum" filed

February 7 was not timely and that impacts the court's possible consideration of

three additional affidavits and documents attached to theni. Although Civ. R.

59(C) explicitly addresses how a party may add evidence to a motion for a new

trial, under a stipulation of the parties or with leave of court upon good cause

shown, a party does not automatically enjoy any right to file "supplemental and

reply affidavits." TP Mechanical filed neither a stipulation, nor a motion for leave
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to supplement the record in connection with the "supplemental" evidentiary

material filed on February 7, 2008.

John B- Koff, III, another attorney for TP Mechanical, and Beth Dannaher

a legal assistant for the firm representing TP Mechanical both submitted

affidavits on February q- They are Exhibits "i" and "2" to the "Supplemental

Memorandum" in support of the motion. Attorney Fredelake submitted a second

affidavit, together with some attachments, also on February 7. On the afternoon

of March 7, 2oo8 TP Mechanical filed yet another "Supplemental Memorandum

In Support of Motion for Stay and Motion for New Trial." Attached to it are what

are represented to be two email messages from Jane 2004 about the Ohio

prevailing wage enforcement process, and the drafters views on the Franldin

County "quality contracting criteria for consideration by the Commissioners"

relative to prevailing wage issues. Neither is authenticated. Neitber is relevant to

the decision made in 2008 as to TP Mechanical, and whether it reflected an abuse

of discretion by the Commissioners.

The three affidavits filed in February and the material filed on March 7 is

untimely. Attorney Fredelake's second affidavit filed as Exhibit "3" to the

"Supplemental Memorandum" on February 7 contains rnore detail than his

earlier affidavit. It is not clear that the defendants received it in time to respond,

for it is not mentioned at all in their February ii "Memorandum Contra PlaintifE's

Motion for Stay and for New Trial." Certainly, the two emails dating back four

years to 2004 that were filed on March 7, 2008 were never addressed by the

defendants and to gain their views would demand yet another round of briefing.

Avoiding piecemeal €itigation on niotions seeldng a new trial and bringing

sensible finality to litigation is, of course, one obvious reason that Civ. R.. 59(C)

specifically addresses the "Time for serving affidavits" and does not permit a

moving party to file whatever it wants wlienever it sees fit.

Furthermore, having reviewed all four affidavits and the 2004 emails the

court does not find that they justify a new trial. The affidavits of attorney Koff

and Ms. Dannaher both address pretrial document discovery in this case, and

compare the results of that discovery to Franldin County's responses to two

public records requests made after this trial ended. Those public records
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requests were made on January 24 and January 28. Dannaher Affidavit 9 4;

Exhibit "A" and "B" to Dannaher Affidavit. Mr. Koff states that only "about half a

banker's box of documents (approximately i,ooo sheets of paper) which was

absent of etnails, internal memoranda and correspondence from any of the Board

members" was produced in pretrial discovery before this trial. Koff Affidavit 14.

Yet, on or about February 4 a representative of the Commissioners said that "two

feet of files in one set of materials, estimated to be about 6,2oo pages, and about

5oo pages in another set, totaling approximately 5,7oo pages" were responsive to

TP Mechanical's two public records requests. Dannaher Affidavit, 14 6-7.

Piaintiffs argument is that there may have been significant pretrial discovery

withheld, depriving TP Mechanical of a fair trial on January 11, 2008.

This court's earlier decisions took note of the time-pressure on all parties

in bringing this case to trial by Friday January ii, in order to avoid delaying the

construction schedule for Huntington Park. Not only the interests of these

litigants, but also the rights of the public and the other contractors working at

Hunrington Park necessarily were considered_ Given such time pressure, the

pretrial discovery in this case ought to have been focused upon documents

squarely relevant to this dispute. That is, pretrial discovery was proper as to the

Commissioners' evaluation of TP Mechanical. However, TP Mechanical's

January 9, 2oo8 request for production of documents specifically requested

documents about "W.G. Tomko's bid" in items 5, 6, and 7. (Exhibit "A" to

Fredlake affidavit filed January 28.) W.G. Tomko - plus apparently the dozens of

other contractors on Huntington Park - was the focus of the public records

requests made after trial and now said to justify reopening this case_ Ms.

Dannaher sought public records "with respect to bids or offers to perform any

type of work or services on the Huntington Park Project." Dannaher

Affidavit, 14, (empbasis added). It is not sensible to argue on this record that the

County withheld documents relevant to this lawsuit merely because, confronted

vvith a much broader public records request seeking docuinents as to "any type of

work or services on the Huntington Park Project" the County produced more

records. For lack of a better analogy, one request was for apples and the other for

oranges.
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Four emails and a "spreadsheet" are discussed in Mr. Fredelake's second

affidavit. There is no evidence in any affidavit before this court that shows how

the outcome of the trial as to TP Mechanical might have been different if those

had been made available earlier assuming, for the moment, that Mr. Fredelake s

untimely affidavit is considered. All records were communications among

participants subordinate to the Commissioners, including Don L. Brown, County

Administrator, Richard E. Myers, Assistant Director for Construction of PFM,

and Frank Pinciotti the Project Manager from Tarner Construction Company.

Mr. Brown's, Mr. Myers' and Turner Construction's views on the wisdom of an

award to TP Mechanical were thoroughly aired before the Commission and at

trial on January 1r.

Understandably, nothing like iooo pages of County documents were

introduced at trial because in-court testimony summlrized much of the back-

and-forth reflected in those records. Ulfimately, the Commissioners' decision,

and the agendas from several of their meetings that considered TP Mechanical

were the most significant documents before the court. Thus, even if the court

considered Mr_ Fredelake's second affidavit and the plaintiffs three

"Supplemental Memoranda" that are long on invective but short on specifics

about exactly how this trial was materially impacted by the lack of more paper

records, nothing new genuinely suggests the decision of the Commission was

anything beyond a reasonable exercise of their judgment.

TP Mechanical makes much of Exhibit "B" which is a spreadsheet entitled

"Construction Awarded or Pending as of December xo, 2007" for Huntington Ball

Park. It shows dollar figures for contracts under two columns, one entitled

"Union" and the other "Non-Union_" There is no evidence who prepared it, or

why it was prepared. However, plaintiff argues this mater[al "clearly

demonstrates" that a contractor s status as union or non-union was "very much a

factor in the Board's decision." Supplemental Memorandum, at p_ 4. The court

does not agree.

The spreadsheet does not stand alone. On the same day it was prepared a

lengthy email (attached to the second Fredelake affidavit as Exhibit "A") was sent

dated December 10, 2007. It was written by a Mr. Beitel, identified as "Project

to



Executive" at Turner Construction. He wrote in response to an initial inquiry by

Mr. Myers of the County sent the preceding Saturday, December 8. These emails

reflect concern about how prevailing wages were paid. Mr. Beitel noted on behalf

of Turner Construction that they were handled somewhat differently between

union and nonunion contractors as a matter of business practice generally. After

making that observation, Turner Construction's representative inquired whether

"this practice is not acceptable on the HP project" and whether "we need to revisit

all past contract awards to make sure there are no subs in place that utilize this

[business] practice" and whether "we need to exclude union contractors because

they do not meet the intent of the subjective quality contracting requirements

with respect to healthcare and pension programs." Exhibit "A" (email memo

from Turner Construction, dated December 10, 2oo7) attached to second

Fredelake affidavit.

Seen in context, the fact that apparently someone then sat down and

prepared a spread sheet to chart ivbich contractors appeared to be union, and

which non-union as of December io; 2007 is not some evidence of a nefarious

anti-union bias by anyone. It inerely reflects the concerns of Thrner Construction

that all contractors and subcontractors use the correct approach to keeping track

of prevailing wages, pension, healthcare, and other components of workers

checks.

Passing mention may be made of the two 2004 emails tendered on March

7,2008. Counsel for plaintiff had an opportanity to question a representative of

the state office that administers the prevailing wage law at trial. That office

issued violation notices to TP Mechanical that resulted in its disqualification by

the Commissioners. It was evident to the court that the lawyer who did cross-

examination of that state witness was personally acquainted with him, and fully

knowledgeable about the prevailing wage process. Given that background, the

2oo4 emails would have added very little and their absence did not deprive TP

Mechanicai of a fair trial.

In the end, little more than speculation supports TP Mechanical's

argument that "something" was hidden in pretrial discovery; or supports the

argument that a handful of emails ought to have changed the outcome of trial.

11



The burden of proof on TP Mechanical at trial, as well as at this post-trial stage,

demanded clear and convincing evidence of an abuse of the Commission's

discretion, not merely speculation. As the Ohio Supreme Court has repeatedly

emphasized, "Tbe rule is generally accepted that, in the absence of evidence to

the contrary, public officers, administrative officers and public boards, within the

limits of the jurisdiction conferred by law, will be presumed to have properly

performed their duties and not to have acted illegally but regularly and in a lawful

manner. All legal intendments are in favor of the administrative action. [citations

omitted]" State ex rei. Boccuzzi a. Cuyahoga Co. Bd. ofCommrs.,1t2 Ohio St.3d

438, 2oo7-Ohio-323, at Vi6.

Finally, something must be said about TP Mechanical's persistent refusal

to acknowledge that it - not the County - was responsible for the scope of

pretrial discovery in the tight time-frame that confronted all parties. In a

universe of a thousand documents that TP Mechanical concedes were produced

by defendants, any trial lawyer's experience suggests a few might have been

overlooked. That sonietimes happens even in civil cases in which far more time is

available to locate and produce documents during pretrial discovery. The

obvious risk documents may be overlooked is magnified somewhat when cases

are heard on a fast track, as injunction cases must be. But, in casting its pretrial

discovery net so wide - as by seeldng County documents relative to W.G. Tomko,

Inc. - TP Mechanical bas only itself to blame if a few much more relevant

documents were overlooked during accelerated document production. Of course,

no request was made to the court for further inquiry of defendants as to whetlrer

all responsive documents had been produced prior to the start of trial on January

u, 2008_ Beyond that, so far as the court can recall not a single witness from the

County who testified on January ii was asked about production of County

business records, or whether all responsive documents has been fully produced in

pretrial discovery.

TP Mechanical was entitled to a fair trial not a perfect one. Nothing here

other than empty assertions by a disgrantled litigant that it did not receive a fair

trial supports "TP Mechanical Contractors, Ine.'s Motion for Stay and for New

Trial" filed January 28, 2008. It is therefore DENIED.
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IT IS SO ORDERED.

Copies to:

0. Judson Scheaf, III, Esq.
Andrew R. Fredelake, Esq.
Thompson Hine LLP
10 West Broad Street, Suite 7oo
Columbus, OH 43215-3435

Counsetfor Plaintiff

Nick A. Soulas, Jr.
First Assistant, Civil, Frauldin Co. Prosecutors Office
Anthony Palmer, Assistant Prosecuting Attorney
373 South High Street, i4th Floor
Columbus, OH 43215

Counselfor Defendants
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OHIO REVISED CODE GENERAL PROVISIONS
CFiAPTER 9. MISCELLANEOUS

CONTRACTS FOR PROVISION OF SERVICES BENEFITING INDIVIDUALS OR PUBLIC

ORC Ann. 9.312 (2009)

§ 9.312. When bidder is considered responsive and responsible; protests; adoption of
policy by subdivision

(A) If a state agency or political subdivision is required by law or by an

ordinance or resolution adopted under division (C) of this section to award a contract to

the lowest responsive and responsible bidder, a bidder on the contract shall be

considered responsive if the bidder's proposal responds to bid specifications in all

material respects and contains no irregularities or deviations from the specifications

which would affect the amount of the bid or otherwise give the bidder a competitive

advantage. The factors that the state agency or political subdivision shall consider in

determining whether a bidder on the contract is responsible include the experience of

the bidder, the bidder's financial condition, conduct and performance on previous

contracts, facilities, management skills, and ability to execute the contract properly.

For purposes of this division, the provision of a bid guaranty in accordance with

divisions (A)(1) and (B) of section 153.54 of the Revised Code issued by a surety

licensed to do business in this state is evidence of financial responsibility, but a state

agency or political subdivision may request additional financial information for review

from an apparent low bidder after it opens all submitted bids. A state agency or

political subdivision shall keep additional financial information it receives pursuant to a

request under this division confidential, except under proper order of a court. The

additional financial information is not a public record under section 149.43 of the

Revised Code.
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An apparent low bidder found not to be responsive and responsible shall be

notified by the state agency or political subdivision of that finding and the reasons for

it. Except for contracts awarded by the department of administrative services pursuant

to section 125.11 of the Revised Code, the notification shall be given in writing and by

certified mail. When awarding contracts pursuant to section 125.11 of the Revised Code,

the department may send such notice in writing by first class mail.

(B) Where a state agency or a political subdivision that has adopted an ordinance

or resolution under division (C) of this section determines to award a contract to a

bidder other than the apparent low bidder or bidders for the construction,

reconstruction, improvement, enlargement, alteration, repair, painting, or decoration of

a public improvement, it shall meet with the apparent low bidder or bidders upon a

filing of a timely written protest. The protest must be received within five days of the

notification required in division (A) of this section. No final award shall be made until

the state agency or political subdivision either affirms or reverses its earlier

determination. Notwithstanding any other provisions of the Revised Code, the

procedure described in this division is not subject to Chapter 119. of the Revised Code.

(C) A municipal corporation, township, school district, board of county

commissioners, any other county board or commission, or any other political

subdivision required by law to award contracts by competitive bidding may by

ordinance or resolution adopt a policy of requiring each competitively bid contract it

awards to be awarded to the lowest responsive and responsible bidder in accordance

with this section.

HISTORY: 142 v H 88 (Eff 1-1-88); 143 v H 304 (Eff 6-13-90); 146 v S 99 (Eff 10-25-95);

149 v H 458. Eff 9-20-2002.
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§ 109.57. Duties of superintendent of bureau

(A) (1) The superintendent of the bureau of criminal identification and investigation

shall procure from wherever procurable and file for record photographs, pictures,

descriptions, fingerprints, measurements, and other information that may be pertinent

of all persons who have been convicted of committing within this state a felony, any

crime constituting a misdemeanor on the first offense and a felony on subsequent

offenses, or any misdemeanor described in division (A)(1)(a), (A)(8)(a), or (A)(10)(a) of

section 109.572 [109.57.2] of the Revised Code, of all children under eighteen years of

age who have been adjudicated delinquent children for committing within this state an

act that would be a felony or an offense of violence if committed by an adult or who

have been convicted of or pleaded guilty to committing within this state a felony or an

offense of violence, and of all well-known and habitual criminals. The person in charge

of any county, multicounty, municipal, municipal-county, or multicounty-municipal jail

or workhouse, community-based correctional facility, halfway house, alternative

residential facility, or state correctional institution and the person in charge of any state

institution having custody of a person suspected of having committed a felony, any

crime constituting a misdemeanor on the first offense and a felony on subsequent

offenses, or any misdemeanor described in division (A)(1)(a), (A)(8)(a), or (A)(10)(a) of

section 109.572 [109.57.2] of the Revised Code or having custody of a child under

eighteen years of age with respect to whom there is probable cause to believe that the

child may have committed an act that would be a felony or an offense of violence who

is not in any other category of child specified in this division, if committed by an adult

shall furnish such material to the superintendent of the bureau. Fingerprints,

photographs, or other descriptive information of a child who is under eighteen years of

age, has not been arrested or otherwise taken into custody for committing an act that

would be a felony or an offense of violence if committed by an adult, has not been

adjudicated a delinquent child for committing an act that would be a felony or an

offense of violence if committed by an adult, has not been convicted of or pleaded

guilty to committing a felony or an offense of violence, and is not a child with respect to

whom there is probable cause to believe that the child may have committed an act that

would be a felony or an offense of violence if committed by an adult shall not be

procured by the superintendent or furnished by any person in charge of any county,

multicounty, municipal, municipal-county, or multicounty-municipal jail or workhouse,

community-based correctional facility, halfway house, alternative residential facility, or

state correctional institution, except as authorized in section 2151.313 [2151.31.3] of the

Revised Code.
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(2) Every clerk of a court of record in this state, other than the supreme court or a

court of appeals, shall send to the superintendent of the bureau a weekly report

containing a summary of each case involving a felony, involving any crime constituting

a misdemeanor on the first offense and a felony on subsequent offenses, involving a

misdemeanor described in division (A)(1)(a), (A)(8)(a), or (A)(10)(a) of section 109.572

[109.57.2] of the Revised Code, or involving an adjudication in a case in which a child

under eighteen years of age was alleged to be a delinquent child for committing an act

that would be a felony or an offense of violence if committed by an adult. The clerk of

the court of common pleas shall include in the report and summary the clerk sends

under this division all information described in divisions (A)(2)(a) to (f) of this section

regarding a case before the court of appeals that is served by that clerk. The summary

shall be written on the standard forms furnished by the superintendent pursuant to

division (B) of this section and shall include the following information:

(a) The incident tracking number contained on the standard forms furnished by

the superintendent pursuant to division (B) of this section;

(b) The style and number of the case;

(c) The date of arrest, offense, summons, or arraignment;

(d) The date that the person was convicted of or pleaded guilty to the offense,

adjudicated a delinquent child for committing the act that would be a felony or an

offense of violence if committed by an adult, found not guilty of the offense, or found

not to be a delinquent child for committing an act that would be a felony or an offense

of violence if committed by an adult, the date of an entry dismissing the charge, an

entry declaring a mistrial of the offense in which the person is discharged, an entry

finding that the person or child is not competent to stand trial, or an entry of a nolle

prosequi, or the date of any other determination that constitutes final resolution of the

case;

(e) A statement of the original charge with the section of the Revised Code that

was alleged to be violated;

(f) If the person or child was convicted, pleaded guilty, or was adjudicated a

delinquent child, the sentence or terms of probation imposed or any other disposition of

the offender or the delinquent child.

If the offense involved the disarming of a law enforcement officer or an attempt

to disarm a law enforcement officer, the clerk shall clearly state that fact in the

summary, and the superintendent shall ensure that a clear statement of that fact is

placed in the bureau's records.

(3) The superintendent shall cooperate with and assist sheriffs, chiefs of police, and

other law enforcement officers in the establishment of a complete system of criminal
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identification and in obtaining fingerprints and other means of identification of all

persons arrested on a charge of a felony, any crime constituting a misdemeanor on the

first offense and a felony on subsequent offenses, or a misdemeanor described in

division (A)(1)(a), (A)(8)(a), or (A)(10)(a) of section 109.572 [109.57.2] of the Revised

Code and of all children under eighteen years of age arrested or otherwise taken into

custody for committing an act that would be a felony or an offense of violence if

committed by an adult. The superintendent also shall file for record the fingerprint

impressions of all persons confined in a county, multicounty, municipal, municipal-

county, or multicounty-municipal jail or workhouse, community-based correctional

facility, halfway house, alternative residential facility, or state correctional institution

for the violation of state laws and of all children under eighteen years of age who are

confined in a county, multicounty, municipal, municipal-county, or multicounty-

municipal jail or workhouse, community-based correctional facility, halfway house,

alternative residential facility, or state correctional institution or in any facility for

delinquent children for committing an act that would be a felony or an offense of

violence if committed by an adult, and any other information that the superintendent

may receive from law enforcement officials of the state and its political subdivisions.

(4) The superintendent shall carry out Chapter 2950. of the Revised Code with

respect to the registration of persons who are convicted of or plead guilty to a sexually

oriented offense or a child-victim oriented offense and with respect to all other duties

imposed on the bureau under that chapter.

(5) The bureau shall perform centralized recordkeeping functions for criminal

history records and services in this state for purposes of the national crime prevention

and privacy compact set forth in section 109.571 [109.57.1] of the Revised Code and is

the criminal history record repository as defined in that section for purposes of that

compact. The superintendent or the superintendent's designee is the compact officer for

purposes of that compact and shall carry out the responsibilities of the compact officer

specified in that compact.

(B) The superintendent shall prepare and furnish to every county, multicounty,

municipal, municipal-county, or multicounty-municipal jail or workhouse, community-

based correctional facility, halfway house, alternative residential facility, or state

correctional institution and to every clerk of a court in this state specified in division

(A)(2) of this section standard forms for reporting the information required under

division (A) of this section. The standard forms that the superintendent prepares

pursuant to this division may be in a tangible format, in an electronic format, or in both

tangible formats and electronic formats.

(C) (1) The superintendent may operate a center for electronic, automated, or other

data processing for the storage and retrieval of information, data, and statistics
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pertaining to criminals and to children under eighteen years of age who are adjudicated

delinquent children for committing an act that would be a felony or an offense of

violence if committed by an adult, criminal activity, crime prevention, law enforcement,

and criminal justice, and may establish and operate a statewide communications

network to gather and disseminate information, data, and statistics for the use of law

enforcement agencies and for other uses specified in this division. The superintendent

may gather, store, retrieve, and disseminate information, data, and statistics that pertain

to children who are under eighteen years of age and that are gathered pursuant to

sections 109.57 to 109.61 of the Revised Code together with information, data, and

statistics that pertain to adults and that are gathered pursuant to those sections.

(2) The superintendent or the superintendent's designee shall gather information

of the nature described in division (C)(1) of this section that pertains to the offense and

delinquency history of a person who has been convicted of, pleaded guilty to, or been

adjudicated a delinquent child for committing a sexually oriented offense or a child-

victim oriented offense for inclusion in the state registry of sex offenders and child-

victim offenders maintained pursuant to division (A)(1) of section 2950.13 of the

Revised Code and in the internet database operated pursuant to division (A)(13) of that

section and for possible inclusion in the internet database operated pursuant to division

(A)(11) of that section.

(3) In addition to any other authorized use of information, data, and statistics of

the nature described in division (C)(1) of this section, the superintendent or the

superintendent's designee may provide and exchange the information, data, and

statistics pursuant to the national crime prevention and privacy compact as described in

division (A)(5) of this section.

(D) The information and materials furnished to the superintendent pursuant to

division (A) of this section and information and materials furnished to any board or

person under division (F) or (G) of this section are not public records under section

149.43 of the Revised Code. The superintendent or the superintendent's designee shall

gather and retain information so furnished under division (A) of this section that

pertains to the offense and delinquency history of a person who has been convicted of,

pleaded guilty to, or been adjudicated a delinquent child for committing a sexually

oriented offense or a child-victim oriented offense for the purposes described in

division (C)(2) of this section.

(E) The attorney general shall adopt rules, in accordance with Chapter 119. of the

Revised Code, setting forth the procedure by which a person may receive or release

information gathered by the superintendent pursuant to division (A) of this section. A

reasonable fee may be charged for this service. If a temporary employment service

submits a request for a determination of whether a person the service plans to refer to
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an employment position has been convicted of or pleaded guilty to an offense listed in

division (A)(1), (3), (4), (5), or (6) of section 109.572 [109.57.2] of the Revised Code, the

request shall be treated as a single request and only one fee shall be charged.

(F) (1) As used in division (F)(2) of this section, "head start agency" means an entity

in this state that has been approved to be an agency for purposes of subchapter II of the

"Community Economic Development Act," 95 Stat. 489 (1981), 42 U.S.C.A. 9831, as

amended.

(2) (a) In addition to or in conjunction with any request that is required to be made

under section 109.572 [109.57.2], 2151.86, 3301.32, 3301.541 [3301.54.1], 3319.39, 3319.391

[3319.39.11, 3327.10, 3701.881 [3701.88.1], 5104.012 [5104.01.2], 5104.013 j5104.01.31,

5123.081 [5123.08.1], 5126.28, 5126.281 [5126.28.1], or 5153.111 [5153.11.1] of the Revised

Code or that is made under section 3314.41, 3319.392 [3319.39.2], or 3326.25 of the

Revised Code, the board of education of any school district; the director of mental

retardation and developmental disabilities; any county board of mental retardation and

developmental disabilities; any entity under contract with a county board of mental

retardation and developmental disabilities; the chief administrator of any chartered

nonpublic school; the chief administrator of any home health agency; the chief

administrator of or person operating any child day-care center, type A family day-care

home, or type B family day-care home licensed or certified under Chapter 5104. of the

Revised Code; the adrriinistrator of any type C family day-care home certified pursuant

to Section 1 of Sub. H.B. 62 of the 121st general assembly or Section 5 of Am. Sub. S.B.

160 of the 121st general assembly; the chief administrator of any head start agency; the

executive director of a public children services agency; a private company described in

section 3314.41, 3319.392 [3319.39.2], or 3326.25 of the Revised Code; or an employer

described in division (J)(2) of section 3327.10 of the Revised Code may request that the

superintendent of the bureau investigate and determine, with respect to any individual

who has applied for employment in any position after October 2, 1989, or any

individual wishing to apply for employment with a board of education may request,

with regard to the individual, whether the bureau has any information gathered under

division (A) of this section that pertains to that individual. On receipt of the request, the

superintendent shall determine whether that information exists and, upon request of

the person, board, or entity requesting information, also shall request from the federal

bureau of investigation any criminal records it has pertaining to that individual. The

superintendent or the superintendent's designee also may request criminal history

records from other states or the federal government pursuant to the national crime

prevention and privacy compact set forth in section 109.571 [109.57.1] of the Revised

Code. Within thirty days of the date that the superintendent receives a request, the

superintendent shall send to the board, entity, or person a report of any information

that the superintendent determines exists, including information contained in records
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that have been sealed under section 2953.32 of the Revised Code, and, within thirty

days of its receipt, shall send the board, entity, or person a report of any information

received from the federal bureau of investigation, other than information the

dissemination of which is prohibited by federal law.

(b) When a board of education is required to receive information under this

section as a prerequisite to employment of an individual pursuant to section 3319.39 of

the Revised Code, it may accept a certified copy of records that were issued by the

bureau of criminal identification and investigation and that are presented by an

individual applying for employment with the district in lieu of requesting that

information itself. In such a case, the board shall accept the certified copy issued by the

bureau in order to make a photocopy of it for that individual's employment application

documents and shall return the certified copy to the individual. In a case of that nature,

a district only shall accept a certified copy of records of that nature within one year after

the date of their issuance by the bureau.

(3) The state board of education may request, with respect to any individual who

has applied for employment after October 2, 1989, in any position with the state board

or the department of education, any information that a school district board of

education is authorized to request under division (F)(2) of this section, and the

supetintendent of the bureau shall proceed as if the request has been received from a

school district board of education under division (F)(2) of this section.

(4) When the superintendent of the bureau receives a request for information

under section 3319.291 [3319.29.1] of the Revised Code, the superintendent shall

proceed as if the request has been received from a school district board of education

under division (F)(2) of this section.

(5) When a recipient of a classroom reading improvement grant paid under section

3301.86 of the Revised Code requests, with respect to any individual who applies to

participate in providing any program or service funded in whole or in part by the grant,

the information that a school district board of education is authorized to request under

division (F)(2)(a) of this section, the superintendent of the bureau shall proceed as if the

request has been received from a school district board of education under division

(F)(2)(a) of this section.

(G) In addition to or in conjunction with any request that is required to be made

under section 3701.881 [3701.88_1], 3712.09, 3721.121 [3721.12.1], or 3722.151 [3722.15.1]

of the Revised Code with respect to an individual who has applied for employment in a

position that involves providing direct care to an older adult, the chief administrator of

a home health agency, hospice care program, home licensed under Chapter 3721. of the

Revised Code, adult day-care program operated pursuant to rules adopted under

section 3721.04 of the Revised Code, or adult care facility may request that the
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superintendent of the bureau investigate and determine, with respect to any individual

who has applied after January 27, 1997, for employment in a position that does not

involve providing direct care to an older adult, whether the bureau has any information

gathered under division (A) of this section that pertains to that individual.

In addition to or in conjunction with any request that is required to be made under

section 173.27 of.the Revised Code with respect to an individual who has applied for

employment in a position that involves providing ombudsperson services to residents

of long-term care facilities or recipients of community-based long-term care services, the

state long-term care ombudsperson, ombudsperson's designee, or director of health

may request that the superintendent investigate and determine, with respect to any

individual who has applied for employment in a position that does not involve

providing such ombudsperson services, whether the bureau has any information

gathered under division (A) of this section that pertains to that applicant.

In addition to or in conjunction with any request that is required to be made under

section 173.394 [173.39.4] of the Revised Code with respect to an individual who has

applied for employment in a position that involves providing direct care to an

individual, the chief administrator of a community-based long-term care agency may

request that the superintendent investigate and determine, with respect to any

individual who has applied for employment in a position that does not involve

providing direct care, whether the bureau has any information gathered under division

(A) of this section that pertains to that applicant.

On receipt of a request under this division, the superintendent shall determine

whether that information exists and, on request of the individual requesting

information, shall also request from the federal bureau of investigation any criminal

records it has pertaining to the applicant. The superintendent or the superintendent's

designee also may request criminal history records from other states or the federal

government pursuant to the national crime prevention and privacy compact set forth in

section 109.571 [109.57.1] of the Revised Code. Within thirty days of the date a request is

received, the superintendent shall send to the requester a report of any information

determined to exist, including information contained in records that have been sealed

under section 2953.32 of the Revised Code, and, within thirty days of its receipt, shall

send the requester a report of any information received from the federal bureau of

investigation, other than information the dissemination of which is prohibited by

federal law.

(H) Information obtained by a government entity or person under this section is

confidential and shall not be released or disseminated.

(I) The superintendent may charge a reasonable fee for providing information or

criminal records under division (F)(2) or (G) of this section.
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(J) As used in this section, "sexually oriented offense" and "child-victim oriented

offense" have the same meanings as in section 2950.01 of the Revised Code.

HISTORY: 130 v 11 (Eff 9-24-63);130 v 10 (Eff 10-4-63); 133 v H 956 (Eff 9-16-70);137 v
H 1 (Eff 8-26-77); 138 v H 736 (Eff 10-16-80); 140 v H 235 (Eff 6-7-84); 143 v S 140 (Eff 10-
2-89); 145 v H 152 (Eff 7-1-93); 145 v H 162 (Eff 10-1-93); 145 v S 38 (Eff 10-29-93); 145 v
H 571 (Eff 10-6-94); 145 v H 694 (Eff 11-11-94); 146 v H 1 (Eff 1-1-96); 146 v H 223 (Eff 11-
15-95); 146 v S 160 (Eff 1-27-97); 146 v H 124, § 1 (Eff 3-31-97); 146 v H 180 (Eff 7-1-97);
146 v H 124, § 4 (Eff 7-1-97); 147 v H 151 (Eff 9-16-97); 147 v H 342 (Eff 12-31-97); 147 v H
2 (Eff 1-1-99); 148 v H 1(Eff 3-30-99); 148 v H 282 (Eff 9-28-99); 148 v H 3 (Eff 11-22-99);
148 v H 538. Eff 9-22-2000; 150 v S 5, § 1, eff. 7-31-03; 150 v H 95, § 1, eff. 9-26-03; 150 v S
53, § 1, eff. 4-7-04; 150 v H 106, § 1, eff. 9-16-04; 151 v H 66, § 101.01, eff. 6-30-05; 151 v H
530, § 101.01, eff. 6-30-06; 151 v S 238, § 1, eff. 9-21-06; 152 v H 190, § 1, eff. 11-14-07; 152
v S 10, § 1, eff. 1-1-08; 152 v S 163, § 1, eff. 8-14-08; 152 v H 428, § 1, eff. 9-12-08.
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§ 109.5721. Retained applicant fingerprint database

(A) As used in this section:

(1) "Employment" includes volunteer service.

(2) "Licensure" means the authorization, evidenced by a license, certificate,

registration, permit, or other authority that is issued or conferred by a public office, to

engage in a profession, occupation, or occupational activity, to be a foster caregiver, or

to have control of and operate certain specific equipment, machinery, or premises over

which a public office has jurisdiction.

(3) "Participating public office" means a public office that requires a fingerprint

background check as a condition of employment with, licensure by, or approval for

adoption by the public office and that elects to receive notice under division (C) of this

section in accordance with rules adopted by the attorney general.

(4) "Public office" has the same meaning as in section 117.01 of the Revised Code.

(B) Within six months after August 15, 2007, the superintendent of the bureau of

criminal identification and investigation shall establish and maintain a database of

fingerprints of individuals on whom the bureau has conducted criminal records checks

for the purpose of determining eligibility for employment with, licensure by, or

approval for adoption by a public office. The superintendent shall maintain the

database separate and apart from other records maintained by the bureau. The database

shall be known as the retained applicant fingerprint database.

(C) When the superintendent receives information that an individual whose name is

in the retained applicant fingerprint database has been arrested for, convicted of, or

pleaded guilty to any offense, the superintendent shall promptly notify any

participating public office that employs, licensed, or approved the individual of the

arrest, conviction, or guilty plea. The public office that receives the notification and its

employees and officers shall use the information contained in the notification solely to

determine the individual's eligibility for continued employment with the public office,

to retain licensure issued by the public office, or to be approved for adoption by the

public office. The public office and its employees and officers shall not disclose that

information to any person for any other purpose.

(D) If an individual has submitted fingerprint impressions for employment with,

licensure by, or approval for adoption by a participating public office and seeks

employment with, licensure by, or approval for adoption by another participating

public office, the other public office shall reprint the individual. If an individual has

been reprinted, the superintendent shall update that individual's information

accordingly.

Exhibit C 11
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(E) The bureau of criminal identification and investigation and the participating

public office shall use information contained in the retained applicant fingerprint

database and in the notice described in division (C) of this section for the purpose of

employment with, licensure by, or approval for adoption by the participating public

office. This information is otherwise confidential and not a public record under section

149.43 of the Revised Code.

(F) The attorney general shall adopt rules in accordance with Chapter 119. of the

Revised Code governing the operation and maintenance of the database. The rules shall

provide for, but not be limited to, both of the following:

(1) The expungement or sealing of records of individuals who are deceased or who

are no longer employed, granted licensure, or approved for adoption by the public

office that required submission of the individual's fingerprints;

(2) The terms under which a public office may elect to receive notification under

division (C) of this section, including payment of any reasonable fee that may be

charged for the purpose.

(G) No public office or employee of a public office shall be considered negligent in a

civil action solely because the public office did not elect to be a participating public

office.

(H) (1) No person shall knowingly use information contained in or received from the

retained applicant fingerprint database for purposes not authorized by this section.

(2) No person shall knowingly use information contained in or received from the

retained applicant fingerprint database with the intent to harass or intimidate another

person.

(3) Whoever violates division (H)(1) or (H)(2) of this section is guilty of unlawful

use of retained applicant fingerprint database records. A violation of division (H)(1) of

this section is a misdemeanor of the fourth degree. A violation of division (H)(2) of this

section is a misdemeanor of the first degree.

HISTORY: 152 v S 97, § 1, eff. 8-15-07; 152 v S 163, § 1, eff. 8-14-08.
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AN ACT

To cede to the IInited States the jurisdiction of Green Island, in Lake Erie,
and in the county of Ottawa, for the site of a Light House,

SEc. 1. Be it enacted by the General Assembly of the State
of Ohio, That ttte jurisdiction of Green Island, iii Lake Erie,
and lying in the county of Ottawa, and in the State of Ohio,
purchased by the United States of America for the purpose of
erecting a light house thereon, and containing thirty-two acres
of land, be, and the same is hereby ceded to the United States
for the use and purpose- of a Light House; Provided,
that the jurisdiction so ceded shall not extend so as to impede
or prevent the execution of any process of law, under the au-
thority of this State, except so far as itrnay affect any of the real
or personal property of the United States on said Island; and.thp
same shall be and remain exempt from taxation, so long as it
continues the property of the United States.

JAMES C. JOHNSON,
Speaker of the Hause of Representatives.

January 19, 1852.

W. MEDILL,
President of the Senate.

AN ACT

Defining the powers and prescribing the duties of the Board of Pnblic Warks:

with the treasurer of state.

his oflice, and for the faithful paying over of all money which
may come into his hands, according to law, which bonds, with
the approval of the Governor endorsed thereon, shall be filed

or affrrmatron, to support the constrtutron of the Unrted otates
and of the State of Ohio, and honestly and impartially to dis-
charge the duties of the office; and shall also give bond, with
good and sufficient security, to be approved by the Governor,
in the penal sum of not ldss than thirty thousand dollars,con-
ditioned for the faithful and honest discharge of the duties of

Sec. I. Be it enacted by the General Assembly of the Stttte af Term of otace,
Ohio, That the term of office of the members of the board of inwhenenceto wm-

PublieWorks,electedon the second Tuesdayof October last; shall
commence on the sixteenth day of February, one thousand
eight hundred and fifty-two; and said members shallhol& their
offices, respectively, until their successors shall be elected and
qualified; and the term of office of the member of the said
board, who shall be elected hereafter, annually, shall co[nmence
on the sixteenth day of February, next after such election.

SEc. 2. The members of said board shall each take an. oath oatn or affirm
tion, and bond.
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Prosidant of SEc. 3. The members of-the said board shall designate one of
soa:d, their number to act as president of said board, who, in addi-

tion to his duties as acting commissioner, shall perform such
duties as are, or shall be, reqtrired by law of the president of
the said board.

Penue werkato SEc. 4. T,hat said board shall divide the public works
three d s ticts. of thisState, as near _equallyas they may deem practicable,

into• three districts, which districts may be designated by such
name : as the board shall deem proper; and the cornmrssion=
ers shall each take charge of such one of said districts as
may be assigned to him by. said board, atid be responsible
for the due. and faithful administration of the aft'airs ofthe
district under his particular charge.

Payments by SEc. 5. .That payments of every kind•.and description,
a`u"g `°"`mi9- made:by either of said acting commisstoners, shall be by checkeioners, how;
made• drawn to the, order, of the payee, on the treasurer of slate,

and not otherwise•; andwhetrever paym.ent is-intended to be made
for any work per.f,ormed, vr materials for the same found, in
constructing or makingrepairs, whetlier the same be by con-
tract, or by any superintendent or agen.t of said board, the
check of the commissioners shall be accompanied with a cer-
tificate of the superintending engineer, which certificate shall
name the person or, persons to whom there is indebtedness,
with a statement of the particular work, whether by contract
or otherwise, and the value thereof; the check and certificate
shall be registered in books, one to be kept by the engineers,
and one to be kept by the commissioners, and the fact of the
check being registered by the engineer, shall, in all cases, be

h id on h b f th k i d b hi f& td k de o , anorse ac e c ec s gne y m o -en t c a

Limit of their t• nor shall any reater sum be placed in the statetreasurricted
' o mcn ck f either'of said acting cosubject to the unrestricted check

one ear than sh ll be necess amissi ners in an r toy , y, y a a y po
the salaries of engineers and assistants, and other ordinsry in-
cidental expenses; nor shall the amount at any one time so
placed to the credit ofeither of said acting commissioners,
exceed five thousand dollars; which surn shall be fully aCcaurit-
ed for by said conimissioners, to the board, before a new re-
quisition shall be made.

Cotlectorsofca- SEc. 6. Collectors of canal tollsshall bea ointedfor suchnat totte-their hh
term or etaee & term as the board of public works shall deetit expedient;not,eg-
duty-may be
remoYed- ceeding three years; but any collectorshall be subject to bere-

moved atany time during the term for which he shallha've been
appointed, for malfeasance in office, or for neglect of duty, whan-
ever the acting corrimissioner having chatge of that part of the
canal on which the office of such collector is situated, shsll be-
lieve the. public interest requires such removal; or when the
provisiont: of the law shaU requii•e the sa:me; such collectoi•-s
shall, in addition to their duties as collectors of tolls,coldect
all water -rents due the State, or hereafter to become due, and
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make return of such collections, and pay over moneys
thus collected, in the same nianner and at the same time they
are by law required to niake return of, and pay over, the
tolls by them collected; and it is hereby made the duty of the ^ uA^tni s colate
auditor of state to furnish to each collector copies of all laeterewitb

coptea of leasea
leases for water power, on which such collector is required to rorWaterrent.
collect rents, with a statement showing the amount due, and all
other matters necessary to enable such collector to make such
collections; and such collectors shall receive for such services
such per centage on the amount collected as shall be deter-
mined by the said board.

SEc. 7. In case of the removal of any collector, as provi- ^t 19ai of^oi•
ded in the preceding section, the member of the board by whom
such removal shall have been made, may appoint some other
suitable person to such vacant office, who shall hold such ap-
pointment until the end of the next meeting of the board, un-
less removed, as hereinbefore provided.

SEc. 8. The board of public works shall fix the salaries of Resident engi-
the resident engineers appointed by said board. The appoint- neens, their ap -term

of offlcenand re-ment of the resident engineers by said board shall be for me,ai.
such term as said board shall deem expedient, not exceed-
ing three years; which said resident engineer shall be subject
to removal at any time during the term for which he shall
have been appointed, for malfeasance in office, or for neglect
of duty, whenever the acting commissioner having charge of
that portion of the public works upon which said engineer is
appointed, shall believe the public interest requires such re-
moval, or when the provisions of the law shall require the
same. They shall have power, and are hereby authorized tu
compromise with persons owing water rents to the State, in
all cases when in the opinion of said board the whole amount
due cannot be collected.

SEc. 9. The board of public works are herebyauthorized nUtieser soarein reference to
and required to tnake an examination of the leases of water- leases of water
power upon or connected with any of the public works of this poWer'
State, made by any of the lawful agents of this State, in cases
where the lessees of said water power, or any assignee
thereof, may require it, and to adjust and fix the rents in ar-
rear or to be paid by sucli lessees or assigns, at such prices as
they may deem just and equitable, and to cancel existing leases
with the consent of the lessees or assigns, or when forfeited,
where they shall deem the interest of the State will be pro-
moted thereby, and to shut off the water and prevent the use
thereof under any lease, when rent due upon said lease stiall
be in arrear for tltirty days, or when the lessee or assigns
refuse or neglect to put in, or permit to be put in, guages, as
required in their leases, and to keep the water shut off until
such rent be paid, and said guages put in.
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Map encer upon Stc. 10: `Phat- it shall, and may be lawful for said board of
and take pos- -- - - "

& 9;e oT ,senoi•
public works, and each member thereof, by themselties, and by

pnbr;z woi.ke. any an&every superintendent, agent and engineer employed
by theni; to enter upon and take possession of and use; all and
singular; ariy. lands; waters, streams, and materials necessary
for protecting and keeping in repair the public works und'er'the
charge of said board, and to niake all such feeders; dykes, re-
servoirs; locks, dams, and other works and devices as they
niay think proper, forperfecting and keeping in repair the pub-
lic works under their charge, dofng, nevertheless, no unneces-
sary damage.

when.pxiyate SEc. t 1, In all cases when property shall be taken as :pro-
kenpefor pub« vided inthe preceding section of this aet, rznd wheri the board,
nae Withont a- o
greementonthe r the acting.member thereof, and the owner of surh: property,
pTice,whatpro-.cannvt agree apon the price to be paid for the same, the board
be
ceedings aba'1

of public ; works, or_ any.member thereof, shall delivet to the
owner of such property, _or to his guardian, if such-owne.r be a
rninor, idiot or insane person, a description of the property in-
tended to be appropriated, or which, in case of public exigen-
cy, has been prevtously appropriated, stating in such notice the
time ivhen the value ofsuch property will be assessed,,andfile
a copy thereof with the clerk of the court of comman peas of
the county wherein such property, or any part thereof, shall
be situated; and shall deposit with the treasurer of state, such
sum of•money as the member having charge of such division
shall.deem such property worth, taking duplicate certificates
thereof, _one of whieh shall be deposited with the olerk of said
court, and the other retained by said member, which sum, so
deposited, ahall be kept by said treasurer until the determina-
tionofsaidsuit. If,howeve,r, the owner of such propeitY
shall, at any.time previous to the trial ofsaid case; signiEy his
willingness to accept the amount so deposited, in satisfactton
of such damages. said member shall pav to such owner said
amottnt of money, and the fee simple of such property sliall
thereafter be -vested in the State of Ohio. Ifthe owner; or his
or her-guardian, be unknown, or reside without the State of
Ohio, the boaril of public works shall publish in some newspa-
per of general circulation in said county, for the term of thirty
days, a notice, the safne as that filed with said clerk, and'sta-
ting-the:intention of said board, to appropriate said property, or
thatsuch' property has been appropriated, as the"ease may be.
Upon filing such description, and delivering such copy, or ma-
king such publication, the said clerk, on the application of said
board, or anymember thereof, shall, with the slierifl' of said
county, proceed to.select a}ury of five persons, in the same
mannerthatpetitjurors are nowselected inthe court of com-
mon plea:s, and shall immediately issue his venire, directed to
the sheriff vf his co'unty, to the jurors so selected, commanding
them; on the day to be specifted in the notice aforesaid, to ap-
pear, and on personal view to exainine and determine the
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shalt be too high to justify its appropriation for the benefit of
the State, they shall have the right to pay the costs which have
accrued, and refuse to appropriate ttte same; and the said
board of public works, or the acting member thereof on whose
division such damages are awarded, is hereby authorized to
make drafts on the Treasurer of State, for all moneys necessary
to enable said board to make such deposits, and pay such dam-
ages,as are provided for by this act, to be paid out of any money
in the treasury appropriated foi• canal purposes. The said draft
or drafts shalt be accompanied with a full statement of the matter

8

value of such property, so seized or intended to be seized as
aforesaid.

SEc. 12. Before entering upoti ttte duties of their appoint- Same subject.
ment, the said jurors shall, severally, take an oath or af-
firmation, before some person qualified to administer oaths,
faithfully and impartially to perform the duties required of
them by this act; and it shall be the duty of said jurors, or a
majority of them, to make a just and equitable estimate and ap-
praisal, of the loss or damages; and the said jurors, or a majority
of them, shall make regular entries of their determination and
appraisal, with an assessment and sufficient description of the
property appropriated for the purposes aforesaid, in a book or
books, to be provided and kept by the board of public works
for thatpurpose, and certify and sign their names to such entries
atid appraisals. The said jurors shall examine under oath, any
witnesses who may be offered by the parties in the case, and
may have power to examine under oath, any witnesses they may
deem necessary to a full understanding of their duties; and
either party may appeal from the decision of such jury to the
court of common pleas of ttie proper countv, on giving notice
to the opposite party, and filing with said clerk a bond, with
sufficient security, to be approved by said clerk, conditioned
for the payment of costs in the court of common pleas; said
bond and notice to be filed within twenty days after said jury
shall have rendered and recorded their -verdict; and trial
shall be had in said court of common pleas at the first term
after filing said bond with the clerk, if the same shall be filed
thirty days before the sitting of the said court, unless, for good
cause shown by either party, said cause shall be continued. 1f
the said applicant for damages, appeal and recover no more
in the common pleas than before said jury, he shall pay allcosts
accruing in said court; and if he recover before thejury first
summoned, no larger amount than that tendered or deposited
by said board, as required by said act, he shall likewise pay all
costs.

SEC. 13. The said board of public works shall pay all a i aa a^ ep.a
^ay=

damages finally assessed for property taken as aforesaid; and sessed,andniay'
the fee simple of the premises so appropriated shall be vested sia^ Tpea ie^
in the State of Ohio; but if, in the opinion of th said board, the for money for
damages assessed on property not previously appropriated, t"atpnrPeee.



for wln ch said money is wanted, and a copy ofsurh,sta,4eWpt:
shall be kept bv such member of tlie board of public w;orkiq
a book to be by hini kept for that purpose.

Beea. SKc, 14. The witnesses, clerk and sherifl•, for the services,
required of them hythis act, shall receive such fees as they are
paid for like services.in;similarcases; and the,jurors sose.leeted
as aforesaid, shall receive for the servicas re.q u.ir.ed by this act,
the sum of one dollar per day while engaged inwch service;
the attendance of witnesses before any si.ich jury, shall be cei-
tifted hy. themto. the clerk wlio issued the venire in such
causes;:and it.shall be the duty of theclerk to replace the

Jurore' nzmeato nerepiacea, name"s of such juror•s.as have been seleeied under the
siQns of,this act, sQ that they may stand in thc eane mlpzler
for service as jurors in:the common pleas, as, if, they.had_ not:
been dcawnfor:the,special service required by, this actR.

Hibhtto chat- SEC. 0." P.iiher par.ty shallhave a right to,challengejur;rs.range ^urora.
fqr ca_ase, atid the panel shali be filled,by, ihe, sl^erifl with tales
men as;ict othercases._

re.tting otale SFw• 16. That_in allcases in, ^'hieh-•itmay benecessnry for
contracta by the said,'Board of Pablic Works, by themselves or legally ao-
the Soar^, to - - - -
be given- thQrtaed'a epts, to let contracts for the pet,fqxmance of labQr• or,

the furnis^ing of materials, and for the c©qstruction of fea^et's,,
dykes, rQservoirs, locks, dama, and other.works.and deviceafor
perfectiug and keeping in repau: the public v^torirs,under t6eir
chaxge, it shall bethe duty.of the acting meenberof tlte saidBoard,
by the:resident engineer having charge.ofthe divisiort:of the_
public, works upon which said labor ^s.tobe "performed, or.ma,
terials,fiarnished, to cause stieh general notice ofthe"lettingaf
sa,rd ,cantraGts,byr publicatrqn in, nowspapera, ahd posting up:
ad_Erertiseme,nts, as will secure fair and general cocrtpe.tit^on
whic_ said notice shall .contairt a statemenx" oftEre lime, pl4ce;
and manner of receiving prQposals for said contracts,,and the
character and magnitude of tlxe vu ork, to. be performed, the ma-
terials to be furnisbgd, or both,. if requite.d,for the,eqr^tr.uctioii
of the proposed work.

sear^ raa4SEC. 17. That the,said Board of Publtc Wo:rks ts heroby
po^tr. : authqr4ed tolease Fvater power on the several: reservpW,.of

ths public works, under such rules an,d regulations as:aire or
ma.,v be: prescri6ed by law for leasing water, power on the
public wnrks of the State.

OHice of the Src..t^ 18. Tbat said board shall keepaia oil'ice.at the elty of
Hoard to be

('Jol.umt^us , unel ^xept at ceium- er tfie.charge of the pre^ident of saidboaOa who_
hUa- shall take ch uge of the recbrds. books and papgrs eonpeCted.

wtth: tlie depaito^ent of thQ pulilic,wcrrks, take chs^^eof all_
correspondence,of the said board,: anddo and porforw 'siich
other du4res as may be prescrihed by,- the said board; o.r by'laMy,

x^reauno S^c. :19. Thnfirst, second, aiad- third sections of the ac,t to,
"a°ee• amend.an actentGtled an actto aboJi,s,h the l^ard of c^gal:

cgnaqlts^iQner^, arrd.to revive the b4ard_o(publrc ivorksr^iMssl

A)

1ldatchfiffhx otre thqusraad cight hur}dred: artd thi^ty^ipiax 'aqi
the se'veral acts suppleiriental and amendatory thereto; anil
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f'or the better regulation of those having in charge the publ'ic
works'of this State, passed 1Vlarch sixth, one tliousand eight
liundred and forty-five; the fifty-ninth and sixtieth sections of
theactentitled an act to provide for the protection of the ca-
nals of the State of Ohio, the regulation of the navigation
thereof, and for the collection of tolls, passed and took effect
March twenty-third, one thousand eight hundred and fort3=i
be, and they are herebyreEjealed.

JAMES C. JOHPVSON;
Speaker of the House of Repre.sentatives.

AAHON PAIt1:lBEj
President of the Senate pro temp-ore.

]r'ebruary - 28, 1862.

AN ACT

cepy
cs..of.

^ the

Providi4ig'foY the appointment of Coin;nissioners, preseribing their terms of
ofHce; compensation, and moaTe of filling vacanCies in said conimission; in
pursuance of the fourteenth aetiele'of the Conatitution.

SEc. l. Be it enacted by the General Assembl•y of tke Statte Pa nunree com-
of Ohio, That the Governor of this State be; and he is hereby:p a ^Cer^aa
authorized and required, by and with the advice and consent plead;;,gs:
of the Senate, to appoint tbree commissioners, to be styled
commissioners on practice and pleadings; to perform the duties
herein specified; and it shall be the duty of the said commis- Their dutree:
sioners to revise, reforni, simplify, and abridge the praetii;e,
pl$ading,.forms and proceedings of the courts of record of this
State, and as far as practicable and expedient, shall provide for
the abolition of the distinct forms of action at law now in use,
and for the administration of justice by a uniform mode of pro-
ceeding, without reference to any distinctionbetween law and
equity.

SEC; 2. Said commissioners shall meet at the city of Colum- commeaionere
bus, on the first Monday of March, one thousand eight hun- ^•,iytpoft^i„^;
dred andfifty-two,or as soon thereafter as practicable, and bu9•
proceed to organize; and enter upon the discharge of the duties
enjoiped upon;tliem by this act.

SEC. 3: The term ofotTtce of said commissioners shall con- Term of office
tinue until the first Monday of NIarch,one thousand eigghthun-p ^^eaing of
d"red and fifty-tfiree,unl'ess they sliall be sooner discharged by
a Jomt resoltatiori of the General Assembly; and said commis-
sioneis shall, from time to time, report to the General Assern-
bly their Oroceedirigs ander their said appointment.

SEc " 4. Each of said commissioners shall be allowed at the sBierY.
rate of eighte;en hundred dollars a year; for ttre, time during
wlich he shall'be erriployed in performing- his duties as such
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