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ARGUMENT IN REPLY

Beatley moved the appeals court to certify a conflict upon the following issue: "Whether

an unregistered foreign corporation has standing (legal capacity) to commence or maintain an

appeal in an appellate court of this state?" (App. Rec. 171) The appeals court agreed that its

reasoning set forth in the denial of Beatley's motion to dismiss the appeal conflicted with the

Ninth District's decision in Quality Internatl. Ents., Inc. v. IFCO Sys. N Am., Inc., Surmnit App.

No. 23131, 2006-Ohio-5883. (App. Rec. 177) The appeals court certified the following

question of law: "When a trial court dismisses a plaintifl's action for lack of capacity to

maintain an action, does R.C. 1703.29 prevent the plaintiff from appealing that decision?" (App.

Rec. 177, and App. Rec. 179) This Court accepted the certified conflict on August 6, 2008.

Washington Mutual Bank is referred to herein as "WAMU."

1. RESPONSE TO WAMU's PROPOSITION OF LAW No. 1- WAMU ADMITTED IT WAS AN

UNREGISTERED FOREIGN CORPORATION.

R.C. 1703.29(A states:

(A) The failure of any corporation to obtain a license under sections 1703.01 to
1703.31, inclusive, of the Revised Code, does not affect the validity of any
contract with such corporation, but no foreign corporation which should have
obtained such license shall maintain any action in any court until it has
obtained such license. Before any such corporation shall maintain such action on
any cause of action arising at the time when it was not licensed to transact
business in this state, it shall pay to the secretary of state a forfeiture of two
hundred fifty dollars and file in his office the papers required by divisions (B) or
(C) of this section, whichever is applicable.

R.C. 1703.29(A)(emphasis added)(Appdx. 39). This enactment by the General Assembly

conditions a foreign corporation's "right of action" to maintain any action in any court upon

compliance with R.C. 1703.01 to .31, inclusive.

On page 9 of its merit brief, WAMU argues that R.C. 1703.29(A) does not expressly

prohibit an appeal. However, WAMU acknowledges that R.C. 1703.29(A) contains a similar
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door-closing provision as R.C. 1329.10(B), which bars the users of unregistered fictitious names

from commencing or maintaining an action in any court in the unregistered name. Neither

statute expressly states that the affected party shall not maintain an appeal. In Buckeye Foods v.

Bd of Revision (1997), 78 Ohio St.3d 459, this Court interpreted the phrase "any court" found

within R.C. 1329.10(B) to necessarily include courts of appeal, as well as trial courts, thereby

requiring dismissal of an appeal. See, Buckeye Foods, 78 Ohio St.3d at 461. This Court's

Buckeye Foods definition of "any court" applies equally to the sister statute of R.C. 1703.29(A).

Therefore, WAMU's argument that R.C. 1703.29(A), does not bar the commencement or

maintenance of any action in the courts of appeal is devoid of merit.

The balance of WAMU's initial argument focuses on the trial court's motion to dismiss.

WAMU's argument is flawed in its premise. The issue and record before this Court involves the

motion to dismiss filed in the court of appeals, not the motion to dismiss filed with the trial court.

See, (App. Rec. 94; Supp. p. 240). WAMU's confusion is noted at pages 9-12 of its merit brief

as to why R.C. 1329.10(B) served as the basis for dismissal in the trial court action, but then later

R.C. 1703.29 was invoked seeking dismissal of the court of appeals action. At the time the

Cornplaint was filed in July of 2006, the poor operating practices of WAMU, the largest loan

servicer in the country, had not yet been exposed. In fact, Washington Mutual Bank was not a

generally recognized name within the State of Ohio. The body of WAMU's Complaint was

devoid of any allegation identifying Washington Mutual Bank, as its name appeared solely in the

case caption. The note and mortgage attached as exhibits to the Complaint identified the

holder/financial institution as Home Savings of America, F.A., and there was no assignment

from that entity to WAMU. Since the body of the Complaint and the note and mortgage at issue

made no reference to WAMU, and WAMU was neither registered nor licensed by the Ohio
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Secretary of State, the Defendants Beatley and 64 W. Northwood Avenue, LLC (hereinafter

"Beatley") filed their motion to dismiss the Complaint. (Trial Ct. Rec. 60; Supp. 20).

At pages 4-5, of the October 4, 2006 trial court decision and entry, the trial court

explained that WAMU had not responded to the motion to dismiss, and more than 30 davs had

elapsed since the filing of the motion to dismiss'. (Trial Ct. Rec. 67; Appdx. 31). There was no

dispute that Washington Mutual Bank was a fictitious name within the State of Ohio, as that

definition of "fictitious name" is used in R.C. 1329.01(A)(2). Based upon the certificates of no

record issued from the Ohio Secretary of State's Office, the trial court applied R.C. 1329.10(B)

together with this Court's holding in Buckeye Foods, supra., and terminated the action. (Trial Ct.

Rec. 67; Appdx. 31). It was from this decision that WAMU commenced its appeal2.

Based upon newly discovered information3, that Washington Mutual Bank was an

unregistered foreign corporation, Beatley moved to dismiss WAMU's appeal pursuant to R.C.

1703.29(A) citing the holding of Quality InternatL Ents., Inc. v. IFCO Sys. N. Am., Inc., Summit

App. No. 23131, 2006-Ohio-5883. (App. Rec. 94; Supp. 240). Attached to the motion to

dismiss was the affidavit of Debora Batta, Director of the Business Services Division of the

Office of the Ohio Secretary of State; she explained that WAMU was not a domestic entity, and

it maintained no registration with the Ohio Secretary of State. WAMU's counsel admitted in

briefing and at oral argument before the court of appeals, that WAMU was not registered with

the Ohio Secretary of State.

WAMU's rationale for not registering with the Ohio Secretary of State was based upon

its conclusion that there was no penalty for its failure to register. WAMU's counsel wrote, "as

1 Local Rule required a response to the motion within 14 days of service.
2 The trial court's decision to dismiss pursuant to R.C. 1329.10 is not an issue before this court,
as this appeal involves the motion to dismiss the appeal.
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there are no consequences for not filing the notice [with the Ohio Secretary of State],

Washington Mutual was not required to file a notice in order to file its complaint." (App. Rec.

56, at p. 10; Supp. at p. 170). In other words, without a perceived penalty WAMU was free to

ignore Ohio's foreign corporation laws.

In light of WAMU's continued representations that it would never register with the Ohio

Secretary of State, Beatley filed a motion to dismiss the appeal based upon WAMU's lack of

capacity to appeal pursuant to R.C. 1703.29(A). (App. Rec. 94; Supp. 240). It is axiomatic that

a motion to dismiss filed within the court of appeals for "lack of capacity to appeal" is a

matter of first impression for the court of appeals. WAMU's response to the motion to

dismiss the appeal stated:

Washington Mutual has never claimed that it registered its names with the OSS
[Ohio Secretary of State]. There is no factual dispute. Washington Mutual has
explained in its appellate brief and reply brief (incorporated by reference) that as a
federal bank / savings association, it is exempt from the registration requirements
of the Ohio Secretary of State ["OSS"].

As there is no factual dispute as to whether Washington Mutual has registered
its name with the OSS, the Affidavit [from the Director of Business Services for
the Ohio Secretary of State indicating the lack of registration], is wholly
unnecessary.

See, (App. Rec. 97 at p. 4; Supp. p. 255) (emphasis added). The court of appeals issued a

procedural order that the motion to dismiss would be considered together with the merits of

appeal. (App. Rec. 100). Thereafter, WAMU supplemented its briefing materials to include

exhibits that demonstrated WAMU was a savings and loan chartered under the laws of the

United States, the main office of which is located in the State of Nevada. See, (App. Rec. 129,

Exhibits 1, 2 & 3, therein, attached hereto as Appendix Exhibits B, C, & D, Appdx. pp. 14-19).

WAMU's merit brief clearly states the definition of a "foreign corporation" as including

3 WAMU's counsel did not serve upon the defendants or their counsel a copy of the untimely
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"a bank, savings bank, or savinas and loan charted under the laws of the United States, the

main office of which is located in another state." See, WAMU's Merit Brief at p. 10, quoting

R.C. 1703.01(B). Considering WAMU's response to the motion to dismiss for lack of capacity

to appeal, wherein it admitted that it had made no filings with the Ohio Secretary of State,

together with its undisputed exhibits referenced above, that demonstrate that WAMU was a

savings and loan chartered under the laws of the United States, the main office of which was

located in the State of Nevada - WAMU admitted that it was an unregistered/unlicensed "foreign

corporation" for purposes of R.C. Chapter 1703. In light of this admission, there is no basis for

WAMU to now argue that there was no finding that it was an unregistered foreign corporation.

As to the motion to dismiss the appeal, WAMU is bound by the record made in the court

of appeals; including its admissions, briefing, memorandum and exhibits filed in response to the

motion to dismiss the appeal. The record demonstrates that there was no factual dispute that

WAMU was an unregistered/unlicensed foreign corporation, and R.C. 1703.29(A) required

dismissal of WAMU's appeal. Rather than dismiss the appeal based upon WAMU's admissions

the court of appeals reversed4. WAMU's first proposition of law is without merit in light of its

admissions and exhibits which demonstrate its status as an unregistered foreign corporation.

II. RESPONSE TO WAMU's PROPOSITION OF LAW NO. 2- WAMU FAILS TO DISTINGUISH

AN APPELLATE MOTION TO DISMISS FROM A TRIAL COUR'I' MOTION TO DISMISS.

WAMU's "waiver argument" and "judicial estoppel argument" were not certified as an

memorandum contra to the motion to dismiss which had been filed in the trial court.
4 The reversal was founded upon an alleged "procedural defect" that the trial court should have
converted the motion to dismiss to a motion for summary judgment to consider the official
public records of the Ohio Secretary of State. While in the trial court, no objection was made to
the trial court's consideration of those exhibits. On appeal, WAMU's Appellant's brief
contained no assignment of error as to that "procedural defect." See, (App. Rec. 56; Supp. p.
159). Notwithstanding WAMU's admission that it made no filings with the Ohio Secretary of
State the court of appeals reversed so that a hearing could be held to receive the certificates of no
record which WAMU admits are correct.
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issue to be briefed by this Court. Nonetheless, these arguments are without merit.

In the context of an appellate motion to dismiss, WAMU's trial court "waiver" argument

is frivolous. WAMU contends that a challenge of a party's "capacity to appeal" must be raised

in the trial court. Without the existence of an appeal there can be no challenge to the capacity to

appeal. Motions to dismiss an appeal are not filed in a trial court:

In "support" of its waiver argument WAMU cites to P.K. Springfield, Inc. v. Hogan

(1993), 86 Ohio App.3d 764; and Dots Systems, Inc. v. Adams Robinson Enterprises, Inc. (1990),

67 Ohio App.3d 475. WAMU's reliance is misplaced. These cases stand for the proposition that

at the trial court level, R.C. 1703.29(A) operates as an affirmative defense ("lack of capacity to

sue"). As an affirmative defense, the failure to raise R.C. 1703.29(A) as a defense to the

Plaintiff's claims operates as a waiver at the trial court level. Stated differently, an appellant

may not for the first time attack the underlying trial court iud¢ment with a newly asserted

defense based upon R.C. 1703.29(A), which was not raised timely before the trial court.

In each of these cases the trial court defendants attempted to defeat the respective trial

court judgments rendered against them by raising R.C. 1703.29(A) as a new defense to the

underlying judgment, as part of their appeal of the respective judgments. These cases cited by

WAMU have no application to the challenge of a party's lack of capacity to appeal. These

holdings would apply in this case only if a judgment had been rendered in favor of WAMU and

against Beatley, upon the complaint and Beatley had not timely asserted the defense of "lack of

capacity to sue" at the trial court level. In that hypothetical, Beatley could not attack a judgment

with R.C. 1703.29(A) as part of a subsequent appeal by Beatley. The record demonstrates that

the hypothetical did not occur in the case sub judice. In fact, the procedural posture of this case

makes WAMU's "waiver" argument an impossibility. There could be no "waiver of the
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defense" of lack of capacity to sue pursuant to R.C. 1703.29(A) because Beatley did not and was

not required to file an answer to WAMU's complaint. Again, the trial court granted the motion

to dismiss. Waiver is neither factually nor legally applicable to this case.

Next, WAMU argues judicial estoppel. WAMU's judicial estoppel argument was not

raised by WAMU before the court of appeals, and is therefore waived for consideration by this

court in its review of the record upon the motion to dismiss for lack of capacity to appeal.

As set forth in Part I, above, the real corporate form of WAMU was obscured by

WAMU's calculated efforts to "fly under the radar" with respect to its business activities within

the State of Ohio. By not registering with the Ohio Secretary of State, WAMU was positioned to

side-step state and local taxing authorities, as well as zoning enforcement officers' attempts to

remedy zoning issues that plague vacant and foreclosed structures. WAMU has long enjoyed

use of Ohio's courts without the reciprocal and attendant obligation to subject itself to service of

process within the State of Ohio.

WAMU's judicial estoppel argument fails to describe the three elements that must be

present to apply the doctrine of judicial estoppel. In Greer-Burger v. Temesi, 116 Ohio St.3d

324, 2007-Ohio-6442, this Court subscribed to the view that "[t]he doctrine [of judicial estoppel]

applies only when a party shows that his opponent: (1) took a contrary position; (2) under oath

in a prior nroceedine; and (3) the prior position was accepted by the court." See, Temesi, 2007-

Ohio-6442, at ¶25 (quoting Griffilh v. Wal-Mart Stores, Inc. (C.A.6, 1998), 135 F.3d 376, 380)

(emphasis added); see also, Smith v. Dillard Dept. Stores, Inc. (2000), 139 Ohio App.3d 525,

533. The record in the proceeding below is devoid of a prior statement made under oath with

respect to the issue upon which WAMU now seeks to apply the doctrine of judicial estoppel.

Therefore, WAMU's judicial estoppel argument must fail, as a matter of law.
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Beyond WAMU's failure to demonstrate each of the three elements necessary to establish

judicial estoppel, other factors and conditions that are present in this case weigh against any

imposition of a doctrine based upon estoppel. Beatley tendered the motion to dismiss in the trial

court and the subsequent motion to dismiss the appeal based upon the best information available

at the time those motions were filed. Each was based upon WAMU's lack of legal capacity. In

the trial court it was WAMU's lack of capacity to sue. In the court of appeals, it was WAMU's

lack of capacity to maintain an appeal. Beatley's positions were similar not contrary.

Estoppel by judgment does not operate when new facts arise that demonstrate a new basis

for the claims and defenses of the parties. Section 712 of 2 Freeman on Judgments (51" Ed., E.

Tuttle 1925) explains the general principle related to changed conditions and the law that prevent

a judgment from operating as an estoppel. Therein it is written:

The estoppel of a judgment extends only to the facts as they were at the time the
judgment was rendered, and to the legal rights and relations of the parties as fixed
by the facts so determined; and, when new facts intervene before the second suit,
fimiishing a new basis for the claims and defenses of the parties, respectively, the
issues are no longer the same, and consequently the former judgment cannot be
pleaded in bar.

See, 2 Freeman on Judgments (5^' Ed.), Section 712, (quotations omitted). The motion to

dismiss the appeal was based upon information that was discovered about WAMU's status as a

foreign corporation which was admitted by WAMU after the filing of the appeal. Again, neither

Beatley nor the trial court had any information as to Washington Mutual Bank's corporate status

as a foreign corporation prior to the trial court's preparation and execution of the final judgment.

See, (Trial Ct. Rec. 67, pp. 4-5; Supp. 44; and footnote 3, above). WAMU's filings with the

court of appeals including its briefs and exhibits served as admissions that it was a savings and

loan association, charted under the laws of the United States with its headquarters in the State of

Nevada. See, (App. Rec. 97 at p. 4; Supp. p. 255; and App. Rec. 129, Exhibits 1, 2 & 3, therein,
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attached hereto as Appendix Exhibits B, C, and D, Appdx. pp. 14-19). Based upon the

admissions of WAMU, R.C. 1703.29(A) provided an independent basis to move for dismissal of

the appeal. Judicial estoppel does not apply to changed conditions.

For the foregoing reasons this Court must disregard WAMU's second proposition of law

which is based upon waiver and judicial estoppel.

III. RESPONSE TO WAMU's PROPOSITION OF LAW No. 3 - WAMU's ARGUMENT IS

INAPPOSITE TO THE STATUTORY PROHIBITION SET FORTH IN R.C. 1703.29(A).

WAMU's argument acknowledges that the "right" to commence or maintain an appeal

from the trial court to the court appeals arises pursuant to R.C. 2505.03. Thus, the right to appeal

to the courts of appeal is a statutory right of appeal. WAMU then references various types of

appeals that may be brought pursuant to R.C. 2505.03, including orders or judgments that:

pertain to standing, affect a substantive right, or determine a party's right to intervene These

references by WAMU do not address an unregistered Poreign corporation's capacity to appeal.

Further, these additional issues cited by WAMU were not certified for briefing by this Court.

While WAMU recognizes the General Assembly's ability to create the statutory right of

appeal, it ignores the General Assembly's ability to limit and/or otherwise condition the exercise

of that statutory right. In Village of Euclid v. Camp Wise Assn. (1921), 102 Ohio St. 207, 131

N.E. 849, this court wrote: "[i]f the legislature had the power to create, it had the power to

destroy, and the power to destroy includes the power to burden or regulate or to impose

conditions or restrictions as its judgment shall dictate." Village of Euclid; 102 Ohio St. at 210.

In the context of the right to commence or maintain an action in any court (including the court of

appeals), R.C. 1703.29(A) expressly conditions a foreign corporation's exercise of the statutory

right of appeal upon its registration/licensing with the Ohio Secretary of State. None of the

authorities cited by WAMU in its brief stand for the proposition that a foreign corporation
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without a license from the Ohio Secretary of State can commence or maintain an appeal.

WAMU points to the decision of National Crime Reporting, Inc. v. McCord & Akamine,

LLP, 177 Ohio App. 551, 2008-Ohio-3950, for the proposition that a trial court errs in dismissing

an action with prejudice for a violation of R.C. 1703.29. That case is distinguishable from the

case at bar for the following reasons. First, National Crime Reporting, Inc., obtained a license

from the Ohio Secretary of State prior to the commencement and maintenance of its appeal.

Therefore, unlike WAMU, National Crime Reporting, Inc., did not lack capacity to undertake its

appeal. Second, unlike this case, the trial court decision in National Crime Reporting, Inc., was

based upon summary judgment - Civ.R. 56. A discretionary appeal to this Court is being sought

in National Crime Reporting, Inc., due to the fact that the court of appeals in its judgment wrote

that summary judgment was properly rendered in favor of the defendants and the trial court

should enter a new judgment of dismissal without prejudice. See, National Crime Reporting,

Inc., 2008-Ohio-3950, at ¶¶6 and 13. That conclusion is a legal impossibility. The Ohio Rules

of Civil Procedure provide that Civ.R. 56 determinations are iudements. As a judgment,

summary judgment is with prejudice, as a matter of law. A judgment of dismissal, is no

judgment at all. Dismissals are governed by Civ.R. 41, not Civ.R. 56.

WAMU's citation to L&W Supply Co. v. Constr. One, Inc., (Mar. 31, 200), Hancock

App. no. 5-99-55, unreported, 2000 WL 348990, is also distinguishable from the case at bar

since the lack of capacity to appeal was neither raised, nor addressed by that appellate court.

L&W Supply Co., also disregards the finality of summary judgment, as that case relies upon the

pre-civil rule case of Cero Realty Corp. v. American Mfrs. Mut. Ins. Co. (1960), 171 Ohio St. 82

which establishes standards as to whether or not a case is decided upon the merits, so as to

invoke res judicata. After the adoption of the Civil Rules this Court stated that the decision in
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Cero Realty Corp. should be re-examined in light of the adoption of the Civil Rules. See,

Chadwick v. Barba Lou, Inc. (1982), 69 Ohio St.2d, 222, 228-230. Within the past six months

this Court deviated from Cero Realty Corp's holding - that a matter is decided upon the merits

only when the substance of the matter is decided. In U.S. Bank Natl. Assn. v. Gullotta, 120 Ohio

St.3d 399, 2008-Ohio-6268, at ¶25, this Court recognized that the Civil Rules determine whether

the termination of an action is with or without prejudice. WAMU's citations have no bearing

upon the issue of capacity to appeal presently before the Court.

In Section D of WAMU's third proposition of law, WAMU argues that depriving the

foreign corporation of capacity to appeal, deprives it of an opportunity to demonstrate that R.C.

1703.29(A) is not applicable to the then appellant. WAMU's contrived argument parallels its

argument set forth in WAMU's fourth proposition of law. Therefore, in response Beatley

incorporates his argument set forth in part IV, below, as if fully rewritten herein.

While WAMU argues against "punishment" for its failure to register, policy is set by the

General Assembly. Since the General Assembly may condition a foreign corporation's exercise

of a statutory right of appeal, WAMU's third proposition of law is without merit.

IV. RESPONSE TO WAMU's PROPOSITION OF LAW No. 4- WAMU's ARGUMENT

DISREGARDS APPELLATE PRACTICE AND PROCEDURE RELATED TO A MOTION TO

DISMISS AN APPEAL.

Contrary to WAMU's misguided inference, the resolution of the issue before this

Court does not deprive any party from filing a notice of appeal, rather the issue is whether or

not R.C. 1703.29(A) can operate to terminate an appeal which has been taken.

WAMU's argument disregards fundamental appellate practice and procedure. The

procedural mechanism to terminate an appeal that has been improperly commenced or

maintained by an unlicensed foreign corporation is the filing of a motion to dismiss the appeal
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for lack of capacity to appeal pursuant to R.C. 1703.29(A). As with any motion to dismiss an

appeal filed in the court of appeals or this Court, the appellant is afforded an opportunity to

respond and be heard upon the motion to dismiss. At that juncture the appellant can

demonstrate, if applicable, that: (1) it is not required to obtain a license/register, or (2) that it

maintains a license/registration which was obtained prior to the commencement of the appeal.

Thereafter, the court of appeals determines whether or not the appellant lacks legal capacity to

commence or maintain the appeal. Since the lack of capacity to appeal is an issue for the court

of appeals, that issue will necessarily be decided by the court of appeals, if and when it is raised

before the court of appeals. If the court of appeals grants the motion to dismiss the appeal, that

decision may be further appealed to this Court as allowed by law. Then perhaps, subject to the

potential filing and consideration of a subsequent motion to dismiss in this Court, if applicable.

For these reasons, the capacity to appeal is first determined by the court of appeals when

and if that issue is presented to the court of appeals. Therefore, contrary to WAMU's argtunent,

an appellant who is in violation of R.C. 1703.29(A) receives due consideration of the pertinent

issues relating to its capacity to commence or maintain an appeal. If the court of appeals

determines that an appellant is exempt and/or has otherwise complied with the provisions of R.C.

Chapter 1703 then R.C. 1703.29(A) would not serve as a bar to the commencement or

maintenance of the appeal. However, if the bar of R.C. 1703.29(A) was applicable, then the

court of appeals would be duty bound to dismiss the appeal pursuant to R.C. 1703.29(A).

WAMU's final argument set forth in part B of its proposition of law 4, pertains to R.C.

1329.10 which is not before this Court as an issue to be considered. Based upon this Court's

holding in Buckeye Foods, supra., which supports Beatley's propositions of law, no further

argument is required upon this issue.
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V. RESPONSE TO WAIVIU'S PROPOSITION OF LAW No. 5- THE HOME OWNER'S LOAN

ACT ("HOLA") 12 U.S.C. 1461, ET SEQ., AND 12 C.F.R. 560.2 DO NOT PRE-EMPT R.C.

1703.03 OR R.C. 1703.29.

WAMU's fifth proposition of law, as well as part A(3) of its fourth proposition of law

improperly argue that R.C. 1703.03 is preempted by the Home Owner's Loan Act ("HOLA"), 12

U.S.C. 1461, et seq., and 12 C.F.R. 560.2, when applied to a federal savings and loan. While this

issue was not set for briefing by this Court, WAMU nonetheless devoted 13 of its 31 pages of its

merit brief argument to an allegation of federal preemption. Relying on its defective conclusion,

WAMU also argues that only the notice requirements of R.C. 1703.031 were applicable to it,

even though WAMU also refused to comply with R.C. 1703.031. However, R.C. 1703.031 is

only available to a foreign corporation if preemption precludes registration with the Ohio

Secretary of State under R.C. 1703.03. As explained in the remainder of this brief there is no

federal preemption of R.C. 1703.03 in the context of a federally chartered savings and loan.

Thus, R.C. 1703.03 continues to apply to WAMU, and R.C. 1703.031 has no application.

Preemption under 12 C.F.R. 560.2 does not apply to R.C. Chapter 1703 for the following

reasons:

1. The principles of federalism do not support preemption in this case.

2. 12 C.F.R. 560.2 only applies to state lending laws - not commercial laws of general
application.

3. The Office of Thrift Supervision ("OTS") has already determined that federal preemption
does not exist with regard to a state's foreign corporation law which requires the
registration of an agent of a federal savings association with the a state's secretary of
state; such a requirement only incidentally impacts the federal association, is ministerial
in nature, and falls within the commercial law exception of 12 C.F.R. 560.2(c)(1).

A. THE PRINCIPLES OF FEDERALISM Do NOT SUPPORT PREEMPTION IN THIS CASE.

This Court in Pinchol v. Charter One Bank, FSB., 99 Ohio St.3d 390, 2003-Ohio-4122,

explained - "when the examined federal law contains an express preemption clause, as is the
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case with Section 560.2, the question of state-law displacement depends in the first instance not

upon any presumption but upon the text of that clause." Pinchot, 99 Ohio St.3d 390, 394, 2003-

Ohio-4122, at ¶ 33. Whether or not HOLA, and 12 C.F.R. 560.2, preempt state law is a

auestion of law. Id. at ¶39 (citing Washington Mut. Bank, F.A. v. Superior Court of Los Angeles

Cly. (2002), 95 Cal.App.4th 606, 612, 115 Cal.Rptr.2d 765).

It is the burden of the party claiming preemption to prove that Congress intended to

preempt state law. See Gregory v. Ashcroft (1991), 501 U.S. 452, 111 S.Ct. 2395. Strict

construction "is designed to protect the states against unintended federal encroachment on their

traditional authority." Pinchot, 99 Ohio St.3d 390, ¶33. Traditional state authority includes the

ability of the states to administer their own judicial systems "an important aspect of a state's

sovereignty." Virginia v. Browner (C.A. 4, 1996), 80 F.3d 869, 880; see also Colonial Pipeline v.

Morgan (C.A. 6, 2007), 474 F.3d 211, 222. The States possess "great latitude to establish the

structure and jurisdiction of their own courts." Johnson v. Fankell (1997), 520 U.S. 911, 919;

Tumey v. Ohio (1926), 273 U.S. 510, 534. `The states, in providing their own jurisdictional

tribunals, have a right to limit, control, and restrict their judicial functions, and jurisdiction

according to their own mere pleasure.' Home Owners' Loan Corp. v. Sherwins (1938), 59 Ohio

App. 567, 570, 18 N.E.2d 992, 993 (quoting Mitchell v. Great Works Milling & Mfg. Co. (C.C.

Me, 1843), 17 Fed.Cas. 496, 499,).

Analysis of preemption under the Supremacy Clause "start[s] with the assumption that

the historic police powers of the States [are] not to be superseded by Federal Act unless that [is]

the clear and manifest purpose of Congress." Rice v. Santa Fe Elevator Corp. (1947), 331 U.S.

5 I-Iome Owner's Loan Corp., held in 1938, a federal savings and loan was not included in the
R.C. 1703.01 definition of "foreign corporation;" thus a federal savings and loan might institute
an action, even in the absence of compliance with R.C. Chapter 1703. However, effective May
21, 1997, Ohio's definition of foreign corporation now includes a federal savings and loan.
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218, 230, 67 S.Ct. 1146, 1152; see also Charvat v. Telelytics, LLC, Franklin App. No. 05AP-

1279, 2006-Ohio-4623, ¶¶23-24. The provisions of R.C. Chapter 1703, are part of the general

laws of the Ohio which serve the constitutional rights of its citizenry. See, St. Clair v. Cox

(1882), 106 U.S. 350, 353-55, 1 S.Ct. 354, 27 L.Ed. 222; Lafayette Ins. Co. v. French (1855), 59

U.S. 404; and Connecticut Mut. Life Ins. Co. v. Spratley ( 1899), 172 U.S. 602, 619-621, 19 S.Ct.

308. Strictly construing the text of 12 C.F.R. 560.2, which only preempts state lendin^

regulations, the principles of federalism weigh against preemption of Ohio's general laws

applicable to foreign corporations.

B. TH1S COURT HAS PREVIOUSLY IIELD THAT 12 C.F.R. 560.2 ONLY PREEMPTS STATE LAWS

THAT ARE STATE LENDING REGULATIONS.

The issue now argued by WAMU, whether or not 12 C.F.R. 560.2 preempts Ohio's non-

lending regulations/general laws, has already been answered in the negative by this Court. In

Pinchot, this Court held that the preemptive effects of 12 C.F.R. 560.2 could only be applied to

Ohio's laws which purport to regulate lending or credit activities. Pinchot, 99 Ohio St.3d at 397,

2003-Ohio-4122 at ¶46; see also Hussey-Head v. World Savings & Loan Assn. (2003), 111

Ca1.App.4`h 773, 4 Cal.Rptr.3d 171; Fenning v. Glenfed, Inc. (1995), 40 Ca1.App.4" 1285, 47

Cal.Rptr.2d 715; Seigel v. American Savings & Loan Ass'n (1989), 210 Cal.App.3d 953, 258

Cal.Rptr. 746. This Court stated that 12 C.F.R. 560.2 is "embedded with the functional

boundaries of lending and credit-related activity." Pinchot, 99 Ohio St.3d at 397, 2003-Ohio-

4122 at ¶46. This Court's position is also supported by the concurring opinion of Justice

O'Connor, in Fidelity Fed. Sav. & Loan Assn. v. de la Cuesta (1992), 458 U.S. 141, 102 S.Ct.

3014, 73 L.Ed.2d 664, wherein she wrote:

[T]he authority of [OTS] to pre-empt state laws is not limitless. Although
Congress delegated broad power to [OTS] it is clear that HOLA does not permit
[OTS] to pre-empt the application of all state and local laws to such institutions.
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Nothing in the Court's opinion should be read to the contrary. .. Nothing in the
language of § 5(a) of HOLA, which empowers [OTS] to "provide for the
organization, incorporation, examination, operation, and regulation" of federally
chartered savings and loans, remotely suggests that Congress intended to
permit the [OTS] to displace local laws, such as tax statutes and zoning
ordinances, not directly related to savines and loan practices. Accordingly, in
my view, nothing in the Court's opinion should be read to the contrary.

de la Cuesta, 458 U.S. at 171-172. (emphasis added). Thus, "in order to fall within the

preemptive scope of Section 560.2, the state law in question must at least bear a concrete,

logical, or substantial relation to some aspect or function of lending." Pinchot., 99 Ohio St.3d at

400, 2006-Ohio-4122 at ¶46.

R.C. Chapter 1703 applies to foreign corporations, not simply creditors. Its provisions do

not seek to regulate lending or the extension of credit in Ohio. This Chapter does not fall within

the ambit of having a "concrete, logical, or substantial relation to some aspect or function of

lending;" thus, its provisions are not subject to preemption by HOLA or § 560.2. Id. Instead,

Title 11 of the Ohio Revised Code codifies Ohio's lending and credit regulatory and supervisory

laws. As a matter of law this Court must conclude that R.C. Chapter 1703 does not impose

limits on a federal thrift's ability to conduct lending activities in Ohio. Therefore, the holding in

Pinchot, demonstrates that R.C. Chapter 1703, including R.C. 1703.03 and .29(A), is not

preempted by 12 C.F.R. 560.2.

C. THE OFFICE OF THRIFT SUPERVISION ("OTS") HAS ALREADY DETERMINED THAT FEDERAL

PREEMPTION DOES NOT EXIST WITH REGARD TO A STATE'S FOREIGN CORPORATION LAW

WHICII REQUIRES THE REGISTRATION OF AN AGENT OF A FEDERAL SAVINGS ASSOCIATION

WITH THE A STATE'S SECRETARY OF STATE; SUCH A REQUIREMENT ONLY INCIDENTALLY

IMPACTS THE FEDERAL ASSOCiATION, IS MINISTERIAL IN NATURE, AND FALLS WITHIN THE

COMMERCIAL LAW EXCEPTION OF 12 C.F.R. $60.2(C)(1).

WAMU misleads this Court when it argues that the rules adopted by the Office of Thrift

Supervision ("OTS"), including 12 C.F.R. 560.2 preempt Ohio's foreign corporation registration

requirements. If fact, OTS has made the opposite conclusion. WAMU makes reference to
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several OTS opinion letters in its brief at pages 29 thru 33. However, there is nothing in the

record which demonstrates that these opinion letters underwent the "notice and comment"

requirements of the Federal Administrative Procedure Act; as such they are not authority for this

Court. See, State Farm Bank, F.S.B. v. Reardon (S.D. Ohio 2007), 512 F.Supp. 2d 1107; see

also, Christenson v. Harris Cty. (2000), 529 U.S. 576, 587, 120 S.Ct. 1655 (holding opinion

letters from administrative agencies "lack the force of law"). Regardless, each of the OTS

Opinion Letters cited by WAMU relate to state laws that address lending and credit activities of

federal savings associations and deal with "licensing, registration filings or reports by

creditors." See, 12 C.F.R. 560.2(b)(1). However, R.C. Chapter 1703 does not target "creditors"

or lending activities. Therefore, each of the OTS opinion letters are distinguishable.

WAMU's most glaring omission is its failure disclose to this Court OTS's real opinion on

the subject which appears in Rules & Regs. Final Rule 550.135; Fed. Register Dec. 12, 2002 -

Vol. 67, Number 239, pgs 76293-76304. Unlike the opinion letters, Final Rule 550.135 is

codified as a federal regulation at 12 C.F.R. 550.135 having the force of law. Within its analysis

of preemption of state laws that attempt to regulate a federal savings and loan's "fiduciary

activities," OTS wrote in 12 C.F.R. 550.135:

To clarify OTS's views on preemption of state law in the context of fiduciary
activities, OTS has included language similar to that found in the lending and
deposit-taking regulations that discuss preemption. See 12 CFR 557.11-.13 and

560.2.

Section 550.135 of the final rule tracks § 560.2 of the lending regulations.

For example under this approach [preemption analysis of a state law] Federal law
would not preempt a provision in a state corporation code requiring an out-
of-state corporation doing business in that state to appoint a state resident or
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official as the corporation's agent for service of process purposes. The law is
not including in the list of illustrative examples in paragraph (b) [illustrative
examples of preempted state laws]. The law does, however, affect a thrift's
fiduciary activities, so a presumption of preemption arises. This presumption can
by (sic) reversed if the law fits within the confines of paragraph (c) [state laws
that are not preempted].

In our view, a service of process statute falls within the exception in
subparagraph (c)(1) for commercial laws. Moreover, a requirement that an
out-of-state thrift appoint a resident or official for purposes of service of process
would only incidentally impact the fiduciary activities of a Federal savings
association. Furthermore, finding such a state law applicable to a Federal savings
association is consistent with the purposes of the preemption regulation. The
preemption regulation is intended to allow Federal savings associations to
exercise fiduciary powers in accordance with a uniform Federal scheme.
Appointing a state resident or official to receive service of process is largely
ministerial and should not affect a Federal savings association's ability to offer
fiduciary services free of overlapping, varying state regulation. Accordingly, the
state law would not be preempted.

See, OTS Rules & Regs. Final Rule 550.135; Fed. Register Dec. 12, 2002 - Vol. 67,

Number 239, pgs 76293-76304, at pp. 76296-76297 (emphasis added), attached hereto - Appdx.

p. 2.

The provisions of 12 C.F.R. 560.2 state in pertinent part:

(a) Occupation of field. Pursuant to sections 4(a) and 5(a) of the HOLA, 12
U.S.C. 1463(a), 1464(a), OTS is authorized to promulgate regulations that
preempt state laws affecting the operations of federal savings associations when
deemed appropriate to facilitate the safe and sound operation of federal savings
associations, to enable federal savings associations to conduct their operations in
accordance with the best practices of thrift institutions in the United States, or to
fiu•ther other purposes of the HOLA.
++*

OTS hereby occupies the entire field of lendine regulation for federal savings
associations.
*^*

federal savings associations may extend credit as authorized under federal law,
including this part, without regard to state laws purporting to regulate or
otherwise affect their credit activities,
+*^

(b) Illustrative examples. Except as provided in §560.110 of this part, the types of
state laws preempted by paragraph (a) of this section include, without limitation,
state laws purporting to impose requirements regarding:
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(1) Licensing, registration, filings, or reports by creditors;

(c) State laws that are not preempted. State laws of the following types are not
preempted to the extent that they only incidentally affect the lending operations of
Federal savings associations or are otherwise consistent with the purposes of
paragraph (a) of this section:

(1) Contract and commercial law;

**^

(6) Any other law that OTS, upon review, finds:

(i) Furtliers a vital state interest; and

(ii) Either has only an incidental effect on lending operations or is not otherwise
contrary to the purposes expressed in paragraph (a) of this section.

See, 12 C.F.R. 560.2 (emphasis added). In light of the fact that in 2002, OTS based the adoption

of 12 C.F.R 550.135, upon the sarne preemption framework and analysis afforded under the

existing provisions of 12 C.F.R. 560.2, its example in 2002 would apply with equal weight to 12

C.F.R. 560.2. Therefore, R.C. 1703.03 is not preempted by 12 C.F.R. 560.2 since it: (1) falls

within the commercial law exception found within 12 C.F.R. 560.2(c)(1); (2) it only incidentally

impacts the lending activities of the federal savings association; and (3) its requirement is

ministerial. Pursuant to the express example provided by OTS - WAMU's argument for

preemption predicated upon 12 C.F.R. 560.2 is wholly devoid of merit. See also, Gibson v.

World Savings and Loan Ass'n (2002), 103 Cal. App. 4th 1291, 1302 (holding that a state statute

regulating all businesses and having only an incidental effect on lending activities is not

preempted.

WAMU's citations to Watters v. Wachovia Bank, N.A. (2007), -- U.S. --, 127 S.Ct. 1559;

Ass'n ofBanks in Insurance v. Duryee (C.A. 6, 2001), 270 F.3d 397; Charter One Bank v. Tutin,

8s' Dist. No. 88081, 2007-Ohio-99, as authority is misplaced. These cases involve the National

19



Bank Act, not HOLA. Preemption under the National Bank Act, appears at 12 C.F.R. 34.4. That

CFR section expressly excludes from preemption, the licensing/registration for service of process

as may be required tmder state law. In Watters, The United States Supreme Court in Watters

stated: "Federally chartered banks are subiect to state laws of general application in their daily

business to the extent such laws do not conflict with the letter or the general purposes of the

NBA [National Bank Act]." Watters, 127 S.Ct. at 1567 (emphasis added).

In its brief WAMU made a reference to an interstate commerce exception, to R.C.

1703.03. The court in Contel Credit Corp. v. Tiger, Inc. (1987), 36 Ohio App.3d 71, opined:

The loaning of money by a foreign corporation engaged in that business to a
corporation in Ohio is not a matter of interstate commerce, and the foreign
corporation, if not licensed to do business in Ohio pursuant to R.C. 1703.03, lacks
standing to maintain a cause of action on its contract in any Ohio court. (R.C.
1703.29, applied.)

Contel Credit Corp., 36 Ohio App.3d 71, syllabus ¶ 2. Therefore the exemption is inapplicable.

For all of the foregoing reasons, there is no merit to WAMU's fifth proposition of law.

Appellants respectfully request that their three propositions of law be accepted by this

Court since WAMU failed to refute them in the body of WAMU's merit brief.

Respectfully submitted,

_z
Kevin E. Humphreys 168)
545 East Town Stre
Columbus, Ohio 43 15
Telephone: (614) 241-5550
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20



CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Appellants' Reply Brief together
with its Appendix was deposited with the U.S. Postal Service for delivery via prepaid first class
mail upon all parties entitled to service as identified below this 23`d day of March, 2009:

Gregory J. O'Brien, Esq.
Charles A. Bowers, Esq.
Taft Stettinius & Hollister LLP
200 Public Square, Suite 3500
Cleveland, OH 44114

Counsel for Appellee Washington Mutual Bank, fka
Washington Mutual Bank, FA
n/k/a Federal Deposit Insurance Corporation, receiver

Kevin E. Humphreys, EA,,^(0069168)



APPELLANTS' REPLY BRIEF APPENDIX

TABLE OF CONTENTS

Rules & Regs. Final Rule 550.135; Fed. Register Dec. 12, 2002 -

Vol. 67, Number 239, pgs 76293-76304 ...................................................Appdx. A, p. 2

App. Rec. 129, Exhibit 1 - Office of Thrift Supervision - Details for
Washington Mutual Bank ........................................................................Appdx. B, p. 15

App. Rec. 129, Exhibit 2- Office of Thrift Supervision - Institution
Directory Listing for Washington Mutual Bank ......................................Appdx. C, p. 17

App. Rec. 129, Exhibit 3- FDIC: Your Bank at a Glance - Entry for
Washington Mutual Bank (FDIC Cert: 32633) .......................................Appdx. D, p. 19



APPENDIX EXHIBIT A

FOLLOWS THIS PAGE

Appellants' Reply Brief Appendix Page 1



Rules and Regulations

This section of the FEDERAL REGISTER
coMaMs regulatory documents having general
app6wbility end legal effect, most of which
are keyed to and codlFed in the Code of
Federal Regulations, which Is published under
50 ffiles pursuant to 44 US.C.15'10.

The Code of Federal Regula8oqs is soid by
the Superintendent of Oocumenis. Pncee of
new books are Iisted in the first FEDERAL
REGISTER issue of each waak.

DEPARTMENT OF THE TREASURY

Office of Thrift Supervision

12 CFR Parts 506, 550, and 551

[No.2002-57]

RIN 1550-AB49

Recordkeeping and Confirmation
Requirements for Securltfes
Transactions; Fiduc[ary Powers of
Savings Assoclations

AGENCY: Office ofTbrift Supervision,
Treasury.

ACTIaN: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is issuing a final rule
specifying the recordkeeping and
confirmation requirements for savings
associations that effect securities
transactions. Under a rale issued by the
Securities and Exchange Commission
(SEC), savings associetions may parrform
certain broker-dea[e.r activities without
registering with the SEC. Today's final
rule affords savings association
customers the same protecNions and
disclosures provided to bank castomers;
ensures that examiners will be able to
evaluate a savings association's
compliance with securities laws and to
assess whether savings associations
effect secnrities transaotions safely and
soundly; and provides savings
assoclations with formal gutdance for
effecting securities transactions. It does
not modify savings associations'
authority to effect these transacUons.

OTS also is amending its regulations
governing the fiduciary powers of
Federal savings associations. The final
rule codifies a series of OTS legal

T
nions regarding fidUCiary pDWers.

final le also streamlines
application procedures, cdarifies when a
Federal savings association may act in a
fiduciary capacity without obtaining
fiduciary powers from OTS, clerifies the

scope of Federal preemption of state law
in the fiduciary area, and makes other
minor or tecbnical changes to OTS's
fiduciary powers regulations.
EFFECTIVE DATE: January 1, 2003.

FOR FURTNFR INFORMATION CONTACT:
Judith McCormick, Trust Specialist,
(202) 906-5636, Supervision Policy
Division. Office of Slrpervision; or
Timothy P. Leary, Counsel (Banking &
fSnance), (202) 906-7170, Regulations
and Legislation Division, qr Kevin
Corcoran, Assistant Chief Counsel, (202)
906-6962, Business Transaotions
Division, Office of the Cbief Counsel,
Office of Thrift Supervision, 1700 G
Street, NW., Wasltington DC 20552.
SUPPLEMENTARY INFORMATION:

L Background

On June 11, 2g02, OTS ublisbed a
notice of proposed nilemaking seeking
comment on regulaticns setting out
recordkeeping and confirmation
requirements for savfngs associations
that effect secnrrities transaetions and on
amendments to OTS's regulations
governing the fidu©ary powers of
Federel savings associations. 67 FR
39886 (june11,2g02).Four
commentera, two trade groups and two
Federal savings associations that
conduct fiduciary aclivities, responded
to the proposaL The commenters
ganerally supported the proposal.
Unless specifically discussed below, the
proposed rules are adopted without
change.

A. Recordkeeping and Confumatton
Reqatremenfa for Secarities
4}nnsactions

Until recantly, savings associations
could not effect securities transactions
for customers directly unless they
registered wftb the SEC as a broker-
dealer. Under an interim final rule
issued by the SEC, savings associations
are now treated as banks under the
defulitions of "broket" and "dealer" in
sections 3(a)(4) and (a)(5) of tbe
Securities Exchange Act of 3934
(Exohange Act). 66 FR 27760 (May 18,
2001).1 As a result, a savings association

+1Le SEC e#ended uatil May 22,200 the
savinge assecleUon exception fmm the definition of
"brcket' uader tlmIDmLangc ALx, end eatanded
uetil February 10.2003 the savings acsociation
exceptfon frnm the de0nttion of"deelet' andec tLe
Arrhnoe Act SEC 8elm+e Nos. 34-96751 (Octaber
30. 2002) and 94-45697 lMay 9.2e02); cepako SEC
Releete No.34-6457e (July 18, 20031.On Octelxr
31, 2002. the SEC fecoed e propasednde eumpdng
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may now perform certain broker-dealer
activities without registering with the
SEC as broker-dealers.

The OCC, Federal Deposit Insurance
Corporation (FDIC), and Federal Reserve
Board (FRB) regulations include
recondlceeping and confirmation
requirements for securities transactions
effected by banks. The proposed OTS
rule was intended to afford savings
associatioa customers the same
proteetlons and disclosures provided to
bank customers; to ensure that
examiners will be able to eve[uate a
savings association's compliance with
securittes laws and to assess whether
savings associations effect securities
transacUons safely and soundly; and to
provide savings associations with
formal guidance for effecting securities
transactions,

Two commenters made specific
suggestions regerding the proposed
recordkeeping and confirmation
requirements for securities transactions.
We discass those comments below.

1. Need fqc Regulations

Before passage of the the Grarmn-
Leach-Bliley Act (GLBA), the terms
"broker" and "dealer" in the Securities
Eccbenge Act of 1934 did not include a
bank. As a result, banks could angage in
seourities transactions without
registering as a broker or a dealer with
the SEC. In Title II of GLBA, Congress
replaced this general exception with
eleven funetional exceptions covering
specifiedbank sacurities acttvities.
Pending issqance of a f[nal nile
implementing the Title II exce tions,
the SEC has extended banks a^lanket
exception from the definilions of
'broker' and "dealer." The SEC bas
stated it will treat savings associations
as banks for purposes of tlre eleven
exceptions, and has included savings
associations in the extended blanket
exception.

One commenter, a Federal savings
assotiation, questioned the need for
recordkeeping and confirmation
requtrements. Once the SEC issues a

b®ks fmmthe de5aidon ot••dealer" when
perfu,mingomteffidoaJn(mfsdsklesc pdncipai
frensacdens, defining certain terms esed in 1Le
lunkuocap6oas lu dealer registration, and
exomOvgbmishvmthedefinitlonsof"bcutea"
end "dea]aY"wheo engaging in secoAdes lending
trensecdons Kqh a qualiaedtnvestor. 67 FR64995
9dooember 5,2002). Berause savings assostetions
ere trnted as l,aeks tbay aze ceverodby dils
proposed mle a well
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final rule, the commenter notes, the
eleven GLBA exceptions will be much
narrower in scope thanthe pre-GLBA
blanket exception. Accordingly, the
commenter predicts that the vast
majority of bank and thrift securities
transactions will no longer be excepted.

As a result, the commenter believes
that banks and thrifts will have to
register as a broker or dealer (which is
not practical given the capital
requirements to do so) or contract with
a registered broker or dealer in order to
conttone to engage or participate in
most current security transactions.
Since these secnrity transactions would
be subject to SEC recordkeeping and
con5rmation requirements, rather than
banking agency rules, the commenter
argued that the new OTS recordkeeping
and confumation rules will have a very
limited application, and urged OTS not
to issue a final rule.

OTS believes that many, ff not all, of
the securities trensactions that savings
associations cu}rently conductwill
continue to fit within the Title II
exceptions. For instance, savings
associatioas already effect securities
transactions as fiduciaries, effect
safekeeping and custody traasactions,
conduct sweep activities, and enter into
networking arrangements. See 15 U.S.C.
76c(a)(4)(B)(i), (ii), (v), and (viii). Given
this, OTS believes that recordkeeping
and confumation requirements are
necessary to afford savings association
customers the same protections end
disclosures provided to bank customers,
to ensure that examiners will be able to
evaluate a savings association's
compliance with securities laws and
assess whether savings associations
effect securities transactions safely and
soundly, and to provide savings
associations with formal guidance for
effecting securities trunsaations.2

2. Section 551.140-Securities Trading
Policies and Procedures

Proposed § 551.140 required a savings
association that effects securities
transactions to maintaia and follow
cnTitten policies and procedures
addressing several ereas of operation.3

eAt the request of OTS trvst ezaminece, meny
Federxl eavings eseocietions with tmst departments
Uave been keepSug mcords s(milar fo tLoserapsirad
by the Hnel recordkeeping end rmn5rmntion rulas.

sUnder the proposed rule, the aesodation'e
policies and procedures arast essignrespnnsibility
for the supervision of ef<iCOrs end employees
mgaged tn various espente of the trading process
provide for tbe fair ana equltaLle allocation of
sicudties and prices to eccotmts when the savings
zxsocietion recdves oiders for the seme security et
apprwdmetely the eeme time end it plecee mde:c
lndtvidnelly orin oom6ination; provide torthe
erosdng of buy md sell osdeo on a fx(r and
equiteblebasis; and reguire eamt®n officemt end
employees tumeke qunrlerly mlp^^ 00offelofng

One commenter, a trade association,
questioned the need for significant new
policies and procedures in the absence
of an SEC final rule implementing the
Title'II exceptions. Until the SEC acts,
tbis commenter azgsed, it is unclear
whether theFederal banking agencies
will have to revise applicable banking
and savings association regulations,
inrluding the proposed recordkeeping
and confirmation requirements for
savings associations. The commenter
asked that OTS be mindful of requiring
savings associations to put in place
significant policies and procedures that
shortly might have to be substantially
revised.

While we appreciate the commenter's
conuern, the creation and
implementation of written securities
trading policies and procedures is
critlral, especially during the period
until the SEC promulgates its f'inal rules
implementing all of the Title II
exceptione.s Abaent such a requirement
a savings assoctation, alone among
financial institutions, could act as a
broker-deales without having written
trading policies and procedures in
place. In our view, this state of affairs
is untenable. Accordingly, the final rule
requues savings associations to develop
and maintain written policies and
procedures for securities trading.

B. FidudaryAotivittes of Federal
SavingsAssociaiions

OTS also proposed amendments to 12
CFR part 550, wbich governs the
fiduciary activities of Federa) savings
associations. The prnposal codified a
series of OTS legal opinions regarding
the fiduciary powers of Federal savings
associations and was consfstent with the
Office of the Comptroller's (OCC) recent
codification of a similar series of legal
opmionsregardingthefidu©ary powers
of national banks.s The proposal also
stream)ined application procedures,
clarified when a Federal savings
association may act in a fiduciary
capacity without obtaining fiduciary
powers from OTS, and made other
minorortechnicalch.. ^*+ges.

1. Section 550.60-What Other
Definitions Apply to This Part?

OTS proposed amending § 550.60 to
include a definition of the term
"aetivities ancillary to your fiduciary
business." The proposal codified OTS
legal opinions that concluded that a

spedBe inforraation on pessonal securities
transectfons.

+As noted, the SEC lus just issned a ptoposed
ruk Implementing certnin limited bank exceptions
from the definition d"dealer." 67 FR 64^,es
(November s. 20e2}

•See 66 FR 34762 [)nly 2, 20021

Federal savings association is not
"located" in a state for purposes of
section 5 (n) of the Home Owners' Loan
Act (HOLA) e when the association
conducts in that state activities that are
ancillary tothe association's fiduciary
business.

The proposal defined "ac[ivities
ancillary to your fiduciary business" to
include advertising, marketing, or
soifCiting fiduciary busine5s, contacting
existing or potential customers,
answering questions. and providing
information to castomers related to their
accounts, acting as liaison between you
end your customer (for example,
forwarding requests for distrtbution,
cbenges ininvestment objecHves, forms,
or funde received from the costomer),
and inspecting or maintaining custody
of fiduciary assets or holding title to real
property. One commenter suggested
adding the phrase "* ** or services
similar in nature to those listed above"
at the end of the definition to provide
Federal savings essociations more
flexibility.

The OCCs corresponding defurition
includeslanguageindicetingthatthe
list of ancillary activities in the
defmition is illustrative and not
comprehensive. 12 CFR 9.2 (definition
of'Yevst representative oHice"). The
OCC definition further notes that
"(o)ther activities may also be'encillary
activities' for purposes of this
defrnition." To provide flexibili ty, we
have added lenguage similar to that
found in the OCC definitionP

2. Section 550.70-Must I Obtain OTS
Approval or FS)e a Notice Before I
E'xercise Fiduciary Poweis?

Proposed § 550.70 required a Federal
Tings associationto obtain prior

roval from OTS before conducting
fiduciary activities that are "materielly
differant" from the activities that OTS
has previously approved for the
essociation. The final rule clarifies that

e 12 U.S.C. 1464(u) (20a1). Undet thzt cec4on,
OTSmay entfiorim aFederelsadmgs nssociettom:

l1'lo act es tcustee, exacetor. _d^in±s+=+or,
guerdien, or in eny other 8duciory capacity in
w'L1ch State benit, trust oompenfes, or other
mrpomtlons that mmloU with Fedecal savings
essodetions empe>mftted to act under the Iows of
the Stotein w)dch the Federul snvfngsoasocfation
islomted. [emphesis added).1Lne, under HOf.A,
the smpe of a Federxl savivgs aseociatioa's
fidudmy pDwenisexpeeaslytiedtothelaweofthe
stete inwylch tLe Federal savings atsodation 1s
•7ocated.^

g between key fidociery activities
ena scUviaee in ¢asa66 aeaLqle Sn
determinfngwLere the Federal eavfuge aasoctetion
is -+iAg ln a fiduc3esy aepactty for purposes of
section 5(n) ofthe HOf.A.1$e dessf5®tion es
mdflary does not efect the lmptntm® of those
actlvitiw or d,enge In eny way en asendetSon's
8docisry duty with respent to tLoee ectivities. See
Ba PR 54702, 3l763, n.Y.
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a Federal savings association engages in
"materially different" activities when,
among other things, it acts under
fiduciary powers that it has held but not
exercised for five or more years.

The purpose of the "materially
different" standard was to identify those
situations where a complete OTS review
is necessary to ensure that proposed
operations are consistent with the
association's experience, resources, and
expertise. If a Federal savings
association wishes to commence
fi(luciary activities under powers it has
held but not exercised for more than
five years, its ability to conduct
fiduciary operations could have
changed since that time. Acceardingly,
under § 550.70, the association must
submit a new trust application to allow
OTS to review its current expertise and
resources.

We have also revised § 550.70 to make
clear that OTS must approve the
exercise of fiduciary powers by a
Federal savings association.I$ for
instance, a Federal thrift w)thout
fiduciary powers merges with a state
institution with fiduciary powers, a
resulting Federal savings essotdation
would have to obtain OTS approval
before exercising fiduciary powers.

3. Section 550.135(b)-What State Laws
Apply to My Operations?

Proposed § 550.135(b) provided that,
exoept for those state laws specifically
mentioned in section 5(n) of the HOLA,
"[sltate laws that purport to regulate any
other aspect of your fiduciary activities
do not apply to your fiduciary
operations," One eommenter has asked
that we clarify what types of state laws
"purport to regulate" a Federa) thrift's
fiduciary operations. As one example,
the commenter asks whether state
securities laws requiring investment
adviser licensing of a Federal savings
association or its employees ere
applicable siate laws. ^

To clartfy OTS's views on preemption
of state law in the context of fiduciary
actfvities, OTS has included language
similar to that found in the lending and
deposit-taking regulations that discoss
preemption. See 12 CFR 557.11-13 and
550.2. Fiduciary activities, like lending
and deposit taking, are authorized by
section 5 of the HOLA. Section 5
authorizes OTS, "under such
regulations as [it] may prescribe'
to provide for the *** operation and
regulation of * * * Federal savings
associations • * * giving primary
consideration of the best practices of
thrift institutions in the United States."
12 U.S.C. 1464(a) (2001).

O'tS intends that, except with regard
to those specific state laws identified in

section 5(n) of the HOf.A (scope of
fiduciary powers, investment in state
trust companies, access to examination
reports regarding trust activities, deposit
of securities, oaths and affldavits, and
capital), a determination whether
Federal law preempts state law will
follow the same analysis set out in the
lending and deposit-taking regulations.

OTS has moved proposed § 550.135(b)
fnto a separate section, § 550.136,
entitled "To what extent do State laws
apply to my fiduciary operations?"
Proposed § 550.135(a) is now § 550.135
of the final rale, with the new title
"fiow do I determine which State's laws
apply to my fiducaazy operations?'

Sectton 550.136 of the fmal rule
trackS § 560.2 of the lending regOlations.
Section 550.136(a) includes a general
statement regarding Federal preemption
of state law under HOI.A. Paragraph (a)
makes clear that, to enhance safety and
soundness and to enable Federal savings
associations to conduct their fiduciary
activities in accordance with the best
practices of thrift institutions in the
United States (by efficiently dehveri-ng
fiduciary services to the public free from
undue regulatory duplication and
burden), OTS occnpiesthe field of the
regulation of the fiduciary activities of
Federal savings essociations.

In so doing, OTS intends to give
Federal savings associations maximum
flexibility to exercise their fiduciary
powers in accordance with a uniform
scheme of Federal regu)etion. Federel
savings associations mity exercise
fidu©ery powers as authorized under
HOLA and OTS regulations, without
regard to state laws that ort to
regtilate or otherwise aftact^their
Crduciazy activities, except to The extent
provided in 12 U.S.C. 1464(n) (state
laws regarding scope of fiduciary
powers, investments instate trust
oompanies, access to examination
reports regarding trust activities,
deposits of securities, oaths end
affidavits, and capital) or as provided in
paragraph (c), discossed below.
Paragraph (a) also clarifies that for
purposes of § 550.136. "state law"
includes any state statute, regulation,
roling, order, or judicial decision.

Paragraph (b) then lists fllustrative
examples of the types of state laws that
are preempted. That list includes state
registration and licensing laws, state
recordkeeping requirements, state
advertising and marketing laws, state
laws affecting the ability of a Federal
savings association acting in a fiduciary
capadTy to maintain aa action or
proceeding in statecourt, and state laws
regarding fiduciary-related fees, These
examples are drawn from prior OTS
opinion letters and inquiries that OTS
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has received from thrifts that conduct
fiduciary activities.s

Finally, paragraph (c) specifies that
certain state laws generally are not
preempted.s The list of those laws is the
same as in § 560.2(c) (contract and
commercial law, real property law, tort
law, and criminal law), w-ith the
addition of state probate law.ro
Generally, Federal law will not preempt
these laws to the extent the state law
only incidentally affects the fiduciary
operations of Federai savings
associations or is otherwise consistent
with the purposes of the preemption
regulation. The final rule provides that
OTS may decline to preempt state laws
other than those listed in the above
categories if the law furthers a vital state
interest and either has only ea
incidental effect on the association's
fiduciary operations or is not otherwise
contrary to the purposes of the
preemption ragulation.

When confront.ed with interpretive
questions under § 550.136, we
anticipate that courts will, in
accordance with well estabiished
prindples of legulatory construction,
look to the regulatory history of
§ 550.136 for guidance. The purpose of
paragraph (c) is to preserve the
traditionalinfrastructure ofbasic state
laws that undergird commercial
transactions, not to open the door to
state regulation of a Federai savings
association's fiduciary aclivities.

When analyzing the status of state
laws under § 550.136, the first step will
be to determine whether the type of law
in question is listed in paragraph (b). If
so, the analysis will end there; the law
is preempted if the law is not covered
by paragraph (b), the next question is
whethar the law affects fiduciary
activities. If it does, then, ia accordance
with paragraph (a), the presumption

e See, e.g.. OTS Op. Chfef Counsel Qenuary 3,
20a1) (pteemptiag stete reshicti® m outof5tate
Fedae^savingsassndatfouuonducdngfidueiary
activiaes in an agency ofiice):17fS Op. ChSef
C,ounsel (july 1,1998) (premnpring emterrstrictlons
oa who may ect as *nutee of a pm-need funeral
trest); OTS Op. C•htef Counse) (Augost 8,1998)
(preempting state merketing resirictions); OTS Op.
Chief counsel (juna 21, 1996) (pxaempling state
nurketing:aslxkttnosJ: t7fS Op. CEfefCounw3
(Mamh 28, 1996) (pmampttng state licens;^g
sequiremmt); OTS Op. Acting ChtefCounsa) (lune
19,199s) (pxeempang state li®,sing seqoisemmt).

vTn a)arifyfng tbe scupe of Federe) preemption of
state law Sn the fiduciary atea. OTS does not Intend
to supplsnt eiess in which steta lew Lea long
gov®ed ths duties of a Hduolary, eeeh as ctate
principal and inconm laws end siate "prodent man"
or"prudeut investni' ]aws.

+^Acting as m e<emtor 1s a olasdc fiducdary
activity.lZ CFR 55e4e(b). Moreeva, institut5oas
acting as eswcetnrs bave always been sibJect tn
state 7awe goveming tLe admfnfstratiam of estates.
078 6as no Sntmtlm of cbanging this fn the final
sule.
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arises that the law is preempted. This
presumption can by reversed only if the
law can clearly be sbown to fit within
the confines of paragraph (c). Fm these
purposes, paragraph (c) is intended to
be int ted narrowly. Any doubt
shouldresolved in favor of
preemption.

For example, under this approach
Federal law would not preempt a
provision in a state corporation code
requfring an out-of-state corporation
doing business in that state to appoint
a state resident or offlcial as the
corporation's agent for service of
process purposes. The law is not
included in the list of illustrative
examples in paragraph (b). The law
does, however, affect a tbrift's fidudary
activities, so a presmnptton of
preemption arises. This presumption
can by reversed if the law fits within the
confines of paragraph (c).
^ In our view, a service of process
statute faIIs within the exception in
subparagraph (c)(1) for commercial
laws. Moreover, a requirement that an
out-of-state thrift appoint a resident or
official for purposes of service of

E
cess would only incidentally impact
fiduciary activities of a Federal

savings assodation. Furthermore,
finding such a state law applicable to a
Federe7 savings association is consistent
with the purposes of the preemption
regulation. The preemption regulation is
intended to allow Federal savings
associations to exercise fiduciary
powers in accordance with a uniform
Federal scheme. Appointing a state
resideat or official to receive service of
procese is largely ministerial and should
not affect a Federal savings association's
ability to offer fidudary services free of
nverlapping, varying state regulation.
Accordingly, the state law would not be
preempted.

As questions arise, OTS will issue
interpretive guidance consistent with
the foregoing. Wbile recognizing that no
regulation can anticipate and expressly
resolve all questions, we believe
§ 550.138 provldes thrifts with
substantially more guidance than was
ptevtously available. Thfs should enable
thrifts to plan and operate their
fiduciary activities more efii'ciently.
From time to time, OTS will review,
update, and modify § 550.136 to ensure
that it reflects new developments and
promotes "best practices" and safety
and soundness.

H. Regulatory Flexibility Act
The Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612) requireaaa^ry
agendes to prepare a Bnal
flexibility analysis with a final role that
was subject tonotica and comment

unless the agency certifies that the rule supplementary material above. OTS did
will not have a significant impact on a not receive any comments on its initial
substantial number on small entities, regulatory flexibility analysis for part

Most of the changes to part 550 551.
merely codify existing OTS iegulatory

A. Smc11 Entities io Which the Proposedinterpretations regarding the scope of
Rule Wovld Applyfiduciary powers, multi-state opemtions,

and the impact of Federal law. To the Part 551 applies to saviags
extent that the final role modifies associations that effed securities
existing requirements of part 550, the transactions for customers. OTS
final rule will reduca burden by calculates that as of October 21, 2002, it
eliminating application requirements regulates approximately 982 savings
under certain circumstances, by associations. Of these savings
substituting notices for applirations in associations approximately 529 savings
other cimumstances, by pxnviding associations hold assets under $150
greater flexibili ty regarding the million. Small depository institutions
collateralization of depoaits of fiduciary are generally defined, for RFA purposes,

fiduc

ds, and by clarifyinB the scope of as those with esaets under $15o million.
ial preemption of state laws in the In all likelihood, however, thisFede

fim aree.iary The final rule also ' number substantially overstates the
clarifies the scope of activities H^at are number of small savings associations
exempt from part 550 under sectinn 5(1) that will be effected by the final rule. No
of the HOLA. Wbile the final rule savings associations are currently
eliminates § 550.580(c), which exempts registered with the SEC as broker-
Federal savings assodations that act as dealers, although some provide such
trustees of fiduciary accounts that services to their costomers through
involve no active fiduciary duties, OTS arrangements with a third party broker-
is not aware of any smell Federal dealer. Because the new SEC rule
savings associations that rely on that permittingsavings associations to
W sion. Accordingly, OTS certifies to perform broker-dealer activities withont

hief Counsel of Advocacy of the registering is so recent, OTS has no
Small Business Administrztion that the information coneerning how many of its
final ellanges to part 550 will not have savings associations, large oi small,
a significant economic impad on a have commenced or are contemplating
substantial number of small entities. commencing these operations.

in the proposal, OTS published an -
B. Requirementa of the Ffnol Ruleinitial regiilatory flexibility anelysis for

part 551. OTS includes here a finel As set out in detail in the regulatory
regulatory flexibility analysis £or part text, the final rale requires savings
551. . associationstoretainrecordsof

Because the recordkeeping and securities transadions, aend
confirmation requirements are new for cunfirmation of the transactions to
savings associations, OTS cannot eustomers, settle securitias transactions
detarmine whether the addition of part within certain timeframes, end establish
551 will have a significant impact on a and maintein apecific wrftten policies
substantial number of small entities. and procedures regarding secarities
However, we have consolted supporting transactions.
statements filed by the OCC for Subpart A of the final rule establishes
substantially identical requirements in the minimum reeordkeeping
connection with a 1999 submission requirements for savings associations
under the Papenvork Reduction Act concerning securities transactions with
Because savings associattons are now their castomers. This provision requires
considered "banks" for purposes of the that the savings association maintain
broker-dealer regish4ation requirements essential records necessary to track
and because OTS bas modeled the final secorities tr ansactions. This type of
rule on the OCC's recordkeeping andrecordkeeping is a usual and customary
confirmation rnles, OTS believes that process for a savings assocfetiom
the OCC's estimated annual paperwork Consequently, most savings assodations
cost of complying with the regulations sbould be partially or fully prepared to
provides a reasonable starting point for meet the recordkeeping requirements.
OTS's analysis of the cost to small N1lrilewe believe that this requirement
business entities to comply with the sboul.d not impose significant burdens,
proposed rule. These estimates are savfngs associations may incar
discussed under section B- additional pereonnal (managerial,
Requiremants of the p^roposed rule. eomputer, and support staft), data

A description of the reasons why OTS storage, and other costs to the extent
is issuing this final rnle, and a statement that existin g resources are insuf8dent,
of the ob'edives of, and legal basiGfor, Subpart B establishes requirements
proposei part 551 are included in the for confirmation notices and subpart C
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addresses the timiug of settlement for
securities transactions. To the extent
that existing pmctices and available
resources are insufficient, savings
associations may need the assistance of
legal and securities professionals and
other personnel (managerial, computer,
and support staft) to ensuze that notices
meet the content requirements and are
provided within the time frames set
forth in the regulation, and to ensure
that sacorities trensactions close within
the times specified in the nile.

Finally, subpart D requires the savings
assocfation to establish and follow
various policies and procedures to
govern securities transactions. Savings
associations commonly develop and
implement policies and procedures in
many of the areas addressed by the final
rule (for example, the essignment of
responsibility for the oversight of
personnel). Accordingly, most savings
associations shouldbe partially
prepared to meet these requirements.
However, the development of policies
and procedures on matters specific to
securities iransactions may require the
assistance of legal aad securities
professionaLs. Comp 'hence with these
policies and proceduras may require
additional personnel, training, and other
wsts.

ed on OCC estimates, OTS
calculates that this rele will impose at
least $264 inadditionalcosis on small
savings associations that begin to effect
seeerities transactions on behalf of
costomers.'rl The development of
policies and procedures, however, may
require the assistance of legal or
securities professionals that were not
included in the DCC's estimate.
Accordiagly, OTS has included
additional costs of $305 to $403 to
reflect the efforts of these
professionals.t% Accordingly, OTS
estimates that the total cost of
complying with this rale will be $569 to
$667 per small institution. OTS notes
tbat these costs will drop in subsequent
yaera because tbrifts will not be
reqnired to develop, and wi)1 only be
required to update, policies and

11 oQc ea6raeted tbet beLirS would iTCar 11
bmus of additionel burden ia their firs[ yexr and
au edditional4 bovre thereaftw. IIfmTLer estimeted
tbeteopercentoitbaburdenwouldbeclericalat
a rost of $20pa r boax and that 20 percent of the
burdenwonldbemmiagetlal et $40 perbora. Tbus,
the averuge annuel cost ufeacb bmv La $24.

'-'rhe average billing rate for apaMer ie a
llnited States law fim with lecs thannine lawyers
Ss 5163 pa bour. The averege b9liugrete for an
essoolate In aucb a ti[m 1s $139 parb0er.1999
Survry of Law Fiso Fca®io. Aliman wefl Pensa
Pablioet7oas, fnc.,reported et wwwJomrYsrs.cnm.
Uaing OCC's estimate tLet the rule impeces e
meximim of z.zmnnQgetlal burden boms. OTS
estlmates tbet theee costs wilt be bdween s905 and
s403.

procedures on effecting socorities Finally, OTS has included a
transactions. substantial amount of flexibility in the

C. Significanf Alternatives find rule. For example, e savings
association may maintain required

Section 604(a)(5) reqnires OTS to records in any manner, form, or format
describe the steps it has taken to that it deems appropriate. Furtber, the
minimize the significant economic rules would specifically permit the use
impact on small entities consistent with of electronic storage media and the
the objectives of the statute and provision of notices tbrough electronic
regulations. OTS solicited comment on means. See §§ 551.60 and 551.110. In
other alternatives that would minimize addition, several provisions permit a
the burden on small savings savings essociation, through the
associations that effect securities agreement with the customer, to modify
tmnsactions, including whether anp the requirements of the part.
modifications or exemptions from the D. Other Motfers
roles for small savings associations
would be appropriate. OTS received no There are no Federal roles or statutes
comments. that duplicate, overlap, or conflict with

As notedin the proposal.OTS the proposed rnile. flowever, as noted
considetsd recommending, rather than above, tha SDC and the other banldng
mquiryng recordkeeping md regulators have adopted substantially
con$rmatiem provisions regarding similar recordkeeping and confirmation
securities transactions conducted by requirements for broker-dealers and
savings associations, but decided that other depository institotions.
sech an approach was inappropriate. Dy Paperwork Reduction Act

The SEC and the other Federal banking OTS in the proposal solicited specificregulators haveereafed aregulatary ^^ent oa the ork collection
scheme designed to protect investors ^perw
through adequate disclosure of requirements in the pmposed rule. No
in5ormation and to discourage and mmmenters included any comments or
detect fraudulent securities practices suggestions ragarding paperwork.

T1re information collechonh dkh d iroug pru ent recor eept ng
requirements. OTS believes that similar "Y'rr'c"r°r"' ""1tl1"u r" "'e ""°r m"'
provisions are necessary to bring the me, virtuzlly identical to those included

savings association industry into in the proposed role on theses subjects

oonformity with the standards of the Published in June 2002. The burden on
securities and banh'ng industries for mspondente remains unchanged from
effecting securittes transactions. ihose tn the proposal, which OMB

OTS, however, has attempted to approved in July 2002. See OIvB Nos.

minimize the economic impact of the 1550-0100 (Ju1y 15, 2002; expires July
vfngs associations, 31, 2005) end 1550-0037 (July 22, 2002;final role on sa

including small savr'ngs associations, expires July 31, 2005). Respondents/

while still achieving the overall recordkeepers are not requtred to
objectives of the regulation. OTS has Ta nd to sny colleaFion of informatfoa

included severai exemptions to the role ^^s it displays a cnrrently valid OMB

that may be availabje to small savings control number,
associations. For example, § 551.20(b)(1) IV. Unfunded Mendates Act
exempts savings associations from OTS has determined that the fmal
certain recordkeeping and policy and rule will not result in expenditures by
procedure requirements if the state, local, or tribal governments or by
institution conducts fawer than 500 the private sector of $100 million or
seeurities iransacltons for customers more. Accordingly, a budgetary impact
(exrluding transactions in government statement is not required under sectlon
securities). Simflarly, § 551.20(b)(2) 202 of the Unfunded Mandates Act.
exempts savings associations who
conduct fewer than 500 government V. E$ecti.ve Date
eecuritiestransactions finm certein Under the Administretive Procedure
recordkeepingrequirements.OTS Aet,anageneymnstpublisharoleat
believes that many small associations leest 30 days before its effective date. 5
will take advantage of these exemptiona. U.S.C. 553(d), The agency may,

Moreover, OTS continues to have the however, waive this 30-day delayed
ability under 12 CFR 500.30(a) to waive publication requirement if the rale
any recordkeeping or confirmation rel3eves a restriction (5 U.S.C. 553(d)(1))
requirements upon a finding of good or for good cause (5 U.S.C. 553(d)(3)),
cause. This provision permits OTS to OTS waives the 30-day requirement
minimize aay significant economic for the amendments to its fiduciary,
impact of a provision on a specif"i'c' powers regulations because the mle
institution on a case-by-case basis, imposes no new burden and relieves a
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restriction, specifically the rastriction
against a Federal savings association
*exercising fiduciary powers in a new
state without OTS's approval.

With regard to the recordkeeping and
confirmation rules, OTS waives the 30-
day delayed effective provision for good
cause. OTS finds good cause for making
the recordkeeping and confirmation
niles effective at the beginni^w qf the
next quarter because the now rules will
fill a current gap in the rules applicable
to securities tra s=r-++ons of securities
transactions.

Moreover, as noted in section I(A)(1),
n. 2, above, at the request of OTS trust
examiners, many Federal savings
associations with trust deparhnents
have been keeping records similar to
those required by the final
recordkeeping and confirmation rules.
Forthose securities transactions
conducted by a savings association
outside the trust department, keeping
records and sending confirmations ara
standard industry practice in the
securities business, so a savings
association should already be following
these; or similar, requirements simply as
a matter of sound business practices.
Accordingly, savings associations
should not need the benefit of the full
30-day delayed effective date in order to
have enough time to comply with the
rule. As a result, t11e finel rule will be
effective ]anuary 1, 2063.

VI. Executive Order 12866

OTS has determined that the final
nile does not constitute a "significant
regulatory action" for purposes of
Eicecutive Order 12866.

VII. Federalism

FScecative Order 13132 imposes
certain requirements on an agency when
formulatiagandimplementt'ng policias
that may have federalism implications
or taking action that preempts state ]aw.
In accordance with those requirements,
OT5 has consulted with the Conference
of State Bank Supervisors, the National
Association of Attorneys General, and

If you vrill oonduct ...

the American Council of State Savings
Supervisors.

List of Subjects

12 CFR Part 506

Reporting and recorilkeeping
Irequirements.

12 CFR Part 550

Accounting, Reporting and
recordkeepiag requirements, Savings
essociations, Trusts and trustees.

12CFRPnrt551

Reporting and recordkeeping
requirements, Savings associations,
Securities, Trusts and trustees.

Acoordingly, OTS amends chapter V,
title 12, Code of Federal Regulations as
set forth below:

PART 506-INFORMATION
COLLECT1ON REQUIREMENTS UNDER
THE PAPERWORK REDUCTON ACT

1. The authority citation for part 506
continues to read as follows:

Anthority:44 U.S.C. 3501 at seg.

2. Amend § 506.1(b) by adding in
numerical order, the folfowfng entry to
read as follows:

4. Section 550.20 is revised to raad as
follows:

§ 55020 What are fiduclary povrers?

Fiduciary powers are the authority
that OTS permits you to exercise under
12 U.S.C. 1464(n).

5. Section 550.60 is amended by
adding defu»tions of the pbrases
"activities ancillary to yom fiduciary
business" end "fiduciary activities" in
alphabetical order, to read as follows:

§ 550.60 What otber definitions apply to
this part?

Activities ancillary to your fiduciary
business inrlude advertising, marketing,
or solicittng fiduciary business,
contacting existing or potential
customers, answering questions and
providing information to customers
Ielated to their accounts, acting as
liaison between you and your customer
(for example, forwarding requests for
distribution, changes in investment
objectives, forms, or funds received
from the customer), and inspecting or
maintaining custody of fiduciary assets
or holding title to real prnperty. This list
is illushative and not comprehensive.
Other activities mey also be "ancillary
activities" for purposes of this
definition.

§ 505.1 OMB conlrol numbers assigned
pursuant to the Papenxork Reduction Act Fiduciary uctfvities include accepting
. : . . + a fiduciary appointment, executing

(b) Display fiduciery-ielated doouments, providing
investment advice for a fee n:garding

12 CFRpa rt or seotion whera
identfied and descnbed

Cu'rent
OMB wntrol

No.

Pad 551 .................................... ♦ 1550-0109

PART 550-[AMENDED]

3. The authorfty citatiou for part 550
continues to read es follows:

Autbnrity: 12 U.S.C.1462a,1463,1464.

(a) Fiduciary acOviues for the fust Oma and OTS has not previously ap-
proved an appOcation that you subm'dted under this part

(6Mat OTS has previously approved for lyou,̂ fiindudin9 fidudary activi-
tles that OTS has previously appmved for you have not exerr3sed for
at laast five yeais,

(ctlre
Fiducia

t OThaas pa
ievlousy approved tor yolu dRferent from the activities

(d) AclNities that eia ancillary to your iiduciary business ........................

Sduciary assets, or maldng discretionary
decisions regarding investment or
distribution of assets.

6. Section 550.70 is revised to read as
follows:

§ 550.70 Must I obtain OTS approval or file
a notice before I exereise fiduc[ary powers?

You should refer to the following
chart to detenaine if you must obtain
OTS approval or file a notice with OTS
before you exercise fiduciary powers.
This chart does not apply to activities
that are exempt under subpart E of this
part.

You must obtain prior approval fmm OTS under §§550.60 thmugh
550.120 before you conduct the acJivitles

You must obtaln pdor approval fran OTS under §§550.80 through
550.120 before you conduct the activities.

You must file a wri0en notice described at §550.125 If you commence
the activities in a new State. You do not need fo file a wdtten no5ce
if you commence the activl0es at a new location in a State where
you akeady conduct these ac5vities.

You do not have to obtain pdor OTS app'oval or file a fhat aie notlce
vAth OTS-,..
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7. Section 550.125 is added to subpart
A to read as follows:

§ 550.125 How do 1 flie the notice under
§550.7D(c)?

(a) If you are required to file a notice
under § 550.70(c), withinten days after
you commence the fiduciary activities
in a new State, you must file a written
notice that identifies eachnew State in
whiah you conduct or will conduct
fiduciary activities, describe the
fiduciary activities that you conduct or
wiIl conduct in each new State, and
provide sufficient information
supporting a conclusion that the
acttvities are permissible in the State.

(b) You must file the notice with the
appropriate OTS Regional Office at the
address in § 516.40(a) of this chapter.

8. Section 550.130 is revised to read
as follows:

§550.130 How may I conduct multi-state
operations?

(a) Condocting fiduciary activities in
moze than one State. You may conduct
fiduciary activities in any State, subject
to the application and notice
requirements in subpart A of this part

(b) Serving customeis in mon= than
one State. When you conduct fiduciary
activities in a State:

(1) You may market your fiduciary
services to, and act as a fiduciary for,
customers located in any State, may act
as a fidueiary for relationships that
include property )ocated in other States,
and may act as a testamentary truscee for
a testator locafad in other States.

(2) You may establish or utilize an
office in any State to perform activities
that are ancillary to your fiduciary
business.

9. Section 550.135 is added to read as
follows:

§550.135 How do I detennine whlch
State's laws apply to my operations?

(a) The State laws that apply to you
by virtue of 12 U.S.C. 1464(n) are the
laws of the States in which you conduct
fiduciary acttvities. For each individual
State, you may conduct fiduciery
activities in the capacity of tnistee,
executor, adminim.ator, guardian, or in
any other fiduciary capacity the State
permits for its State banks, trust
companies, or other corporations that
compete with Federal savings
assooations in the State.

(b) For each fiduciary relationship,
the State referred to in 12 U.S.C. 1464(n)
is the State in which you conduct
fiduciary activities for that relationship.

10. Seotlon 550.136 is added to read
as follows

§ 550.136 To what extent do State laws
apply to my fiduciary opera9ons?

(a) Occupation of field. To enhance
safety and soundness end to enable
Federal savings associations to conduct
their fiduciary activities in accordance
with the best practices of thrift
institutions in the United States (by
efficiently delivering fiduciary services
to the public fiee iiom undue reguiatory
duplication andburrien), OTS occupies
the field of the regulation of the
fiduciary activities of Federal savings
associations. Inso doing, OTS intends
to give Federal savings associations
maximum flexibility to exercise their
fiduciary powers in accordance with a
uniform scbemepf Federal regulation.
Accordingly, Federal savings
associations may exexcise fiduciary
powers as authorized under Federal
law, inrluding tlils part, without regard
to State laws that purport to xegulate or
otherwise affectiheir fiduciary
activtties, except to ihe extent provided
in 12 U.S.C. 1464(n) (State laws
regarding scope of fiduciary powers,
investments in state trust companies,
access to examination reports xegarding
trust activities, deposits of securities,
oaths and affidavits, and capital) or in
peregraph (c) of this section. For
purposes of tlus section, "State law"
inciudes any State statute, regulation,
n,l+^nn, ordez, or judictal decision.

(b) lilustrative examples. Exemples of
State laws that are preempted by the
HOLA and this section include those
regarding:

(1) Registration and licensing;
(2) Recordkeeping;
(3) Advertising and marketing;
(4) The ability of a federal savings

association conducting fiduciary
activities to maintain an action or
prooeeding in State court; and

(5) Fiduciary-related fees.
(c) State laws that are not preempted.

State laws of the following types are not
preempted to the extent that they only
incidentally affect the fidueiary
operations of Federal savings
assoeiations or ara otherwise consistent
with the purposes of paragraph (a) of
this section:

(1) Contract and commerciai law;
(2) Real property law;
(3) Tort law;
(4) Criminal law;
(5) Probate law; and
(6) Any other law that OTS, upon

review, finds:
(i) Furthers a vital State interest; end
(ii) Either has only aa incidental effect

on fidnciary operations or is not
otherwise contrary to the purposes
expressed in paragmph (a) of this^'
section.
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11. Section 550.310 is amended by
removng the first sentence and adding
two new sentences in its place to read
as follows:

§550.310 WhatiftheFDICdoesnctinsure
the deposits?

If the FDIC does not insure the entire
amount of a self deposit, you must set
aside collateral as security. If the FDIC
does not insure the entire amount of an
affiliate deposit, you or yonr affiliate
must set aside collateral as security.
Y F M .

12. Section 550.580is antended by
revising the section heading and the
intmductory text and by removing
paragraph (c) to read as follows:

§ 550.580 Wban may I conduct fiduciary
e"ities wi6mut obtaining OTS approval?

Subjeot to the requirements of this
subpart E, you do not need OTS
approval under subpart B if you conduct
fiduciary activities in the following
fiduciary capacities:

13. The section heading and
intmductory text of § 550.600 are
revised to read as follows:

§ 550.600 How mey funds be invested
when I act in an exemptfiduWry capacity?

If you act in an exempt fiduclary
capacity under § 550.580, the fimds of
the fiduciary account maybe invested
only in the following:

14. A new part 551 is added as
follows:

PART 551-RECORDKEEPING AND
CONFIRMATION REQUIREMENTS FOR
SECURfTfES TRANSACTIONS

Sec.
551.10 What dces this part do?
551.20 Must I cemply with this part?
551.30 What r¢quirements apply to all

transactions?
551.40 N'hat de$nitioas apply to this part?

Subpart M-Recordkceping Requtrements

551.50 What records must I matntain for
seourifies Iraneactions?

551.60 How must I maintain my records?

Subpart B--Content and Tindng of NoNce

551.70 Wbnt type of aotice must I provlde
when I effect a securities transaction for
a customer?

551.80 How do I provide a registered
broker-deaier confirmation?

551.90 How do I provide a written notice?
551.100 What are the alternate notice

requtrements?
551.110 May I provide anotice

electronicaIl}+t
551.120 May I eharge a fee for a noticeT
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Subpart O-SetOement of Securities you conduct a transaction at your
Transacttons foreign branch.
551.130 Wben must I settle a senuicies (5) 77nnsacGons byregistered broker-

transaction7 deolers. You are not required to comply

Subpart U-3ecurities Trading Policies and with this part for securities transactions

Procedures effected by a registered brokerdealer, if
the re^stered broker^ealer directlyd dureli i tWh pxocec es an s mus .at po551.140

r...e;.,.,,.....,a providesthecustomerwitha
c mation Th an tionsfi t.on r ese r saciransactions?

551.150 How,do my of&cers and employees include a transaction effected by your
flle reports of pen:onal securities trading mployee who also acts as an employee
tmnsactionsq of a registered broker-dealer ("dual

Autburity: 12 U.S.C. 1462a,1463.1464. employee").

§551.10 Whatdoes
thispartdo? §551.30 Whatrequirementsapplytoall

This part establishes recordkeeping tr
ansactions?

and confiimation requirements that You must effect all transactions,
apply when

a savings association inrluding transactions excepted under

("you") effects certain securities § 551.20,
in a safe and sound manner.

transactions for customers. You must maintain effectiva systems of
records and controls regarding your

§55120 Must I complywith this part? customers' securities transactions.

(a) General. Except as provided under Thew systems must elearly and
paragraph (b) of this section, you must accurately reflect all appropriate
comply with this part when: information and prnvide an adequate

(1) You effect a securities transaction basis for an audit.
for a customer. § 551.40 What definitlons apply to this

(2) You effect a transaction in pyn?

government securities. Asset-backed securitymeans a
(3) You effect a transaction in security that is primarily serviced by the

municipal securities and are not cash flows of a discrete pool of
registered as a municipal securities receivables or other fmancial assets,
dealer with the SEC. either fixed or revolving, that by their

(4) You effect a securities transaction terms convert into cash within a finite
as fiduciary. If you are a Federal savings timap eriod. Asset-backed security
association, you also must comply with includes any rights or other assets
12 CFR part 550 when you effect such designed to ensure the servicing or
a transaction. If you are a State savings timedisti.ybution of proceeds to the
association, you must comply cvith security holders.
applicable law when you effect such a Common or collective investment
transactiom fnnd means any fund established under

(b) Sxcepttons-(1) Small number of 12 CFR 550.260(b) 1112 CFR 9.18.
tmnsaciions. You are not required to Completion of the tmnsactlon means:
comply with § 551.50(b) through (d) (1) If the custnmer pumheses a
(recordk ing) and § 551.140(a) sscurity throtrgh or fromyo u, except as
through (c (policies and procedures), if provided in paragmph (2) of this
you effected en average of fewer than definition, the time the customer pays
500 secmities transactions per year for you any part of the purchase price. If
customars over the three prior ealendar payment is made by a bookkeeping
years. You may exclude transactions in entry, the time you make the
government securities when yeu bookkeeping entry for any part of the
calculate this average. purchase price.

(2) Government securities. If you (2) If the customer purchases a
effect fewer tban 500 government security through or from you and pays
securities brokerage transactions per for the security before you request
year, you are not required to comply payment or notify the customer that
with § 551.50 (recordkeeping) for thosa payment is due, the time you deliver the
transactions. This exceptioa does not security to or into the account of the
apply to government securities dealer customer.
transactions. See 17 CFR 404.4(a). (3) If the customer sells a security

(3) Mnnfcipal securities. If you am thmugh or to you, except as provided in
registered with the SEC as a "municipal paragraph (4) of this deflnition, the time
securities dealer," as defined in 15 the customer delivers the security to
U.S.C. 75c(a)(30) (see 15 U.S.C. 78o-4), you. If you have custody of the security
you are not required to comply with this at the time of sale, the time you transfer
part when you conduct municipal the security from the customer's
securittestrensactions. f account

(4) Foreign branches. You ere not (4) If the customer sells a secutll "y
required to comp].y with this part when through or to you ead delivers the

security to you befone you request
delivery or notify the customer that
delivery is due, the time you pay the
customer or pay into the customer's
account

Customer means a person or account,
including an agency, trust, estate,
guardianship, or other fiduciary account
for which you effect e securities
transaction. Customer does not include
a broker or dealer, or you when you: act
as a broker or dealer, act as a fiduciary
with inVesitnant discretion over an
account; are a trustee that acts as the
shareholder of record for the purchase
or sale of securities; or are the issuer of
securities that are the subject of the
transaction.

Debt securi ty means any security,
such as a bond, debenture, note, or any
other similar instrument that evidences
a liability of the issuer (including any
security of this type that is convertible
into stock or a similar security). Debt
security also includes a fractional or
participation interest in these debt
securities. Debt security does not
include securities issued by an
investment company registered under
the Investment Company Act of 1940,
15 U.S.C. SOa-1, et seq.

Covernment security means:
(1) A security that is a direct

obligation of, or an obligation that is
guaranteed as to principal and interest
by, the United States;

(2) A security that is issued or
gueranteed by a corporation in which
the United States has a direct or indiiect
interest if the Secretary of the Treasury
has designated the security for
exemption as necessary or appropriate
in the public iaterest or for the
protection of investors;

(3) A seourity issaed or guaranteed as
to principal and interest by a
corporation if a statute specifically
designates, by name, the corporation's
securities as exempt securities within
the meaning of the laws administered by
the SEC; or

(4) Any put, call, straddle, option, or
privilege on a govemment security
described in this defutStion, other than
a put, call, straddle, option, or privilege:

(i) That is traded on one or more
national securities exchanges; or

(ii) For which quotations are
disseminated through an automated
quotation system operated by a
registered securities association.

Invesiment discrefion means the same
as under 12 CFR 550.40(a).

Investment companyplen means any
plan under which:

(1) A customer purchases securities
issued by an open-end investment
company or unit invesiment nvst
registered under the Investment

Appellants' Reply Brief Appendix Page 9



Federal Register/Vol. 67, No. 239/Thursday, December 12, 2002/Rules and Regulations

Company Act of 1940, making the
payments directly to, or made payable
to, the registered investment company,
or the principal underwriter, custodian,
trustee, or other designated agent of the
regr' stered investment company; or

(2) A customer sells securities issued
by an open-end investment company or
unit investment trust regfstered under
the Snvestment Company Act of 1940
under.

(i) An individual retirement or
individual pension plan qualified under
the Intsraal Revenue Code; or

(ii) A contractual or systematic
agreement under which the customer
purchases at the applicable public
offering pnce, or redeems at the
applicable redemption price, securities
in specified amounts (calculated In
security units or dollars) at specified
time intervals, end stating the
commissions or charges (or the means of
calculating them) that the customer will
pay in connection with the pumhase.

Municipnt securifymeans:
(1) A security that is a direct

obligation of, or an obligation
guaranteed as to principal or interest by,
a State or any political subdivision, or
any agency or iastrumentality of a State
or any political subdivision.

(2) A security that is a direct
obligation of, or an obligation
Earanteed as to principal or interest by,

y municipal corporate instr umentality
of one or more States; or

(3) A security that is an industrial
development bond, the interest on
which is excludable from gross income
under section 103(a) of the Code (26
U.S.C. 103(a)).

Periodlc plan means a written
document that authorizes you to act as •
agent to purchase or sell for a customer
a specific security or securities (other
than securities issued by an open end
investment company or unit investment
trust registered nnder the Investment
Company Act of 1940). The written
document must authorize you to
purchase or sell in specific amounts
(calculated in secority units or dollars)
or to the extent of dividends and funds
available, at specific time intervals, and
must set forth the commission or
eharges to be paid by the customer or
the manner of calculatinp them.

SEC means the Securities and
Fxchange Commission.

Securnty means any note, stock,
treasury stock,bond, debenture,
certificate of interest or participation in
any profit-sharing agreement or in any
oil, gas, or other mineral royalty or
lease, any collateral-trust certificate,
preorganization certificate or
subscription, transferable share,
investment contract, voting-trust

certificate, and any put, call, straddle,
option, or privilege on any security or
group or index of securities (including
any interest therein or based on the
value thereof), or, in general, any
instrument commonly known as a
"security'; or any certificate of interest
or participation in, temporary or interim
certl5cate for, reeeipt for, or warrant or
right to subscribe to or purchase, any of
the foregoing. Security does not include
cmrenc}; any note, draft, bill of
exchange, or banker's acceptance which
has a maturity at the time of issuance of
less than nine months, exclusive of days
of grace, or any nenewal thereof, the
maturity of which is likewise limited, a
deposit or share account in a Federal or
State chartered depositary institution; a
loan participation; a letter of credit or
other form of bank indebtedness
incnrred in the ordinary course of
business; units of a collective
investment fund; interests in a variable
amount (master) note of a borrower of
prime credit; U.S. Savings Bonds; or any
other instrument OTS determines does
not eonstitute a security for purposes of
this part.

Sweep account means any
pi^earran.ged, automatic transfer or
sweep of funds above a certain dollar
level from a deposit account to purchase
a'semu•ity or securities, or any
preerranged, automatic redemption or
soe of a security or securities when a
deposit account drops below a certain
level with the proceeds being
transferred into a deposit account.

Sub(iaR A-Recordkeeping
Requirements

§ 551.56 What records must I maintain for
securities transactions?

If you effect securities transactions for
customers, you must maintain all of the
following records for at least three years:

(a) Chronologico] records. You must
maintain en itemized daily record of
each purchase and sale of securities in
chronological order, including:

(1) The account or customer name for
which you effected each transaction;

(2) The neme and amount of the
securities;

(3) The unit and aggregate purchase or
salep rioe;

(4) The tmde date; and
(5) The name or other designation of

the registered broker-dealer or other
person from whom you purchased the
securities or to whom you sold the
sGcurities.

(b) Account records. You must
maintain account records for each
customer reflecting•

(1) Purchases and sales of securities;
(2) Receipts and deliveries of

securities;
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(3) Receipts and disbursements of
cash; and

(4) Other debits and credits pertaining
to transactions in securities.

(c) Memorandum (orderticket). You
must make and keep current a
memorandum (order ticket) of each
order or any other inshvction given or
received for the purchase or sale of
securities (whetber executed or not),
including:

(1) The account or customer name for
which you affected each tmnsaction;

(2) Whether the transaction was a
market order, limit order, or subject to
special instmctions;

(3) The time the trader received the
order;

(4) The time the trader placed the
order with the registered brokerdealer,
or if there was no regieterad broker-
dealer, the time the trader executed or
cancelled the order;

(5) The price at wbich the trader
executed tha order;

(6) The name of the registered broker-
dealer you used.

(d) Record ofregistered broker-
dealers. You must maintain a record of
all registered broker-dealers that you
selected to effect securities transactions
and the amount of commissions that
you paid or allocated to each registered
broker-dealer during each calendar year.

(e) Notices. You must maintain a copy
of the written notice required under
subpart B of this part.

§551.60 Huw must I maintain my records?

(a) You may maintain the records
required under § 551.50 in any manner,
form, or format that you deem
appropriate. Hoavever, your records
must clearly and accurately re0ect the
reqttired information and provide an
adequate basis for en audit of the
informatioa.

(b) You, or the person that maintains
and preserves records on your bebalf,
must

(1) Arrange and index the records in
a way that permits easy loration, access,
and retrieval of a partieuler recordt

(2) Separately store, for the time
required for preservation of the origiml
record, a duplicate copy of the record on
eny medium allowed by this section;

(3) Provide promptly any of the
followfng that OTS examiners or your
directors may request:

(i) A legible, true, and complete copy
of the record in the medium and format
in which it is stored;

(ii) A legible, tme, and complete
printout of the record; end

(iii) Means to access, view, and print
the records.

(4) In the case of records on electronic
storage media, you, or the person that
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maintains and preserves records for you,
must establish procedures:

(i) To maintain, preserve, and
reasonably safegnard the records from
loss, alteration, or destnrction;

(ii) To limit access to the records to
properly authorized personnel, your
duectors, and OTS examiners; and

(iii) To reasonably ensure that any
reproduction of a non-electronic
origina) record on electrnnic storage
media is complete, tme, and tegib)e
when rehieved.

(c) You may contract with third party
service providers to maintain the
records.

Subpart B-Content and Timing of
Notice

§ 551.70 What type of notlee must I
provide when I ef7eet a securities
transaction fora customeft

If you effect a securities transaction
for a customer, you must give or send
the customer the registered broker-
dea)er confirmation descrlbed at
§ 551.80, or the written notice described
at § 551.90. For certain types of
transactions, you may elect to provide
the alternate notices described in
§ 551.100.

§ 557.00 How do I provide a registered
brokerdeaterconfirmation4

(a) Tf you elect to satisfy § 551.70 by
pmviding the customer with a registered
laoker-dealer confirmation, you mnct
provide the confirmation by having the
registered broker-dealer send the
confirmation directly to the customer or
by sending a copy of the registered

broker-dealer's con6rmation to the
customer within one business day after
you ieceive it.
,(b) if you have received or will receive

remuneration from any source,
fnctuding the customer, in connection
with the tmnsaction, you must provide
a statement of the source and amount of
the remuneration in addition to the
registered brqker-dealer con$rmation
described in paragraph (a) of this
section.

§ 557.90 How do I provide a wdtten
noticel

Jf you elect to satisfy § 551.70 by
providing the customer a written notice,
you must give or send the written notice
at or before the comp)etfon of the
securities transaction. You must include
all of the following information in a
written notice:

(a)Your name and the customer's
name.

(b)The capacity in which you acted
(for example, as agent).

(c) The date and time of execution of
the securities transaction (or a statement
that you will furnish this information
within a reasonable time after the
customer's written request), and the
identity, price, and number of shares or
units (or principal amount in the case of
debt securities) of the security the
castomer purchased or sold.
^(d) The name of the person from

whom you purchased or to whom you
sold the security, or a statement that you
uvill furnish this information within a
reasonable time after the customer's
written request.

(e) The amount of any remuneration
that you have received or wiIl receive
from the customer in connecticn with
the transaction un)ess the remuneration
paid by the customer is determined
under a written agreement, other than
on a transaction basis.

(f) The source and amount of any
other remuneration you have received
or will receive in connection with the
transaction. If, in the case of a purchase,
you were not participating in a
distribution, or in the case of a sale,
were not participating in a tender offer,
the written notice may state whether
you have or will receive any other
remuneration and state that you will
furnish the source and amount of the
other remuneration within a reasonable
time after the customer's written
request.

(g)'Chat you are not a member of the
Securities Investor Protection
Corporation, if that is the case. This
does not appty to a transection in shares
of a registered open-end investment
company or unit investment trust if the
customer sends funds or securities
directly to, or receives funds or
securities directty from, theragistered
open-end investment company or unit
investment irust, its transfer agent, its
custodian, or a designated broker or
dea)er who sends the customer either a
confirmation or tbe written notice in
this section.

(h) Additional disclosures. You must
provide all of the additiona) disc)osures
described in the following chart for
transactions involving certain debt
securities:

If you effect a transaction OrvoNing ...

(1) A debt security subject to iedemprion before
matudty.

(2) A debt securfty that you effected exclusively
on the basis of a dollar pdce.

(3) A debt security that you effeded on basis of
yleld.

(4) A debt security that is an.asset-backed se-
cudty that represents an Interest In. or Is ae-
pued by, a pool of receivables or other finan-
dal assets that ere subject continuously to
prepayment.

^ou must provide the following additional infonnation In your wdtten no0ce...

A statement that the Issuer may redeem the debt security In whole or in part before maturity,
that the redemption could affect the tepresenled yfekl,and that addilional redetnp0on infor-
mation is avasable upon request

(i) The dollar price at which you effeded the transaction; and
(0) The yleld to maturity calculated fmm the dollar pdce. You do not have to disclose the yield

to maturity if:
(A) The Issuer may extend the maturity date of the security with a variable interest rate; or
(8) The security is an asset-backed security that represents an interest in, or Is secured

by, a pool of receivables or other financlal assets that are subjed continuously to pre-
peymenL

(f) The yield at which the transaction,lndur7Lng the percentage amount and its characterrza0on
(ag., cunent yfeld, yield to nratudty, or yield to call). If you effeded the transac7ion at yleld
to call, you must indk^kate the type of call, the call date, and the call price;

Q) The dollar price eafcvlated fmm that yleld; and
n) The yield to matudty and the represented yleld, if you effected the t2nsaction on a basis

other than yleld to maturtly end the yield to mabidty ls kwm than the represented yield. You
are nof requlred to disclose ihis Infonnation iF.

(A) The Issuer may extend the maturity date of the securdy wtth a variable interest rate; or
(8) The secaafty is an asset-badced security fhat represents an inthfest tn, or is secured

by, a pool of receivables or other finandal assets that are subject contnuously to pre-
paymenL

(f) A statement that the actual yleid of the asset-badwd security may vary according to the
raie at which the urWertying receivables or other finandal assets are prepaid; and

("u) A statement that you wl0 fumtsh tnformatien concerning the factas that affect yield
pnduding at a minimum esamated yiekl, weighted average life, and the prepayment as-
sump0ons underlying yleld) upon the customefs wdtien request.
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If you effect a transaction InvoNing ...

(5) A debt security, other than a government
security.

§ 551.100 What are the attemate notice
requirements?

You may elect to satisfy § 551.70 by
providing the alternate notices

If you effect a securities transaction ...

(a) For or with the account of a customer under a pedodic plan, sweep
account, or InvestmeM company plan.

(b) For or with the account of a customer in sheras of an open-ended
management company regfstered under the iirvesbnent Company
Act of 1940 that holds itsetf out as a money market fund and at-
tempts to maintain a stable net asset value per share.

(c) For an account for which you do not exercise investmeM discretion,
and for which you and the custorner have agrsed in wri8ng to an er-
rangement concerning the time and contem of the wdtten notice.

(d) For an account for which you exercise investment disvetion other
than In an agency capacity, excluding mmmon or colledive invest-
ment funds.

(e) For an account in which you exercise Investment dLscretlon in an
agency cepacity.

(f) For a mmmon or collective investment fund ......................................

§ 551.110 May l provlde a notice
elecbvnlcalllR

You may provide any written notice
required under this subpartB
electronically. If a customer Las a
facsimi(e maehine, you may send the
notice by facsimile transmission. You
may use other electronic
commnnications if:

(a) The parties agree to use electronic
instead of hard copy notices;

(b) The parties are able to print or
down)oadthe notice;

You must p'ovkle the fo0owtng additional Information in your wrBlen nolice ...

A statemem that the securiy ls unrated by a nationally recogn¢ed sta0s5cal rating organiza-
tion, If that is the czse,

described in the following chart for
certain types of transactions.

Then you may elect to ...

Give or send to the customer wUhtn frve business days after the end of
each quartery pariod a wr8ten statement dsclosing:

(1) Each purchase and rademption that you effected for or with,
and each di.ndend or d^stdtiution that you credited to or rein-
vested for, tha ciislanets account dursig theUpedod;

- " (2) The"date of each trensaction;
(3) The Identity, number, and ,prlce of any securitles that the cus-

tomer purchased or radeemed In eech transadWn;
(4) The total number of shares of the securttles In the cusiomeYs

account
(5) Any remunemtlon tlmt you recdved or will recelve in mrneo-

tion wdh the bansac8on; and
(6) That you wiU give or send the registered broker-0ealer oon-

firmstion desaibed in § 551.80 or the written no6ce described in
§551.90 within a reasonable lime after the custofnet's written
mqaest.

Give or send to the customer the vmften statement described at pare-
graph (a) of this sectlon on a monthly basis. You may not use the al-
temata rwtice, however, 'd you deduct sales loads upon the purchase
or redemption of shares in the money market fund.

Give or send to the customer a written rwrce at the agreed-upon time
and wOh the agreed•upon conteni, and indude a statement that you
vall fumfah the reglstered brokendeater con5nnation descdbed ln
§551.80 or the written notice described In §551.90 wlttiln a reason-
able time aflar the customer's wd8en request

Give or send the registered broker-dealer confinnatlon desedbed in
§ 551.80 or the wd8en notios desadbed in § 551.90 within a reason-
able time a0er a wntten request by the person with the power to ffir-
minate the account or, if them Is no such penan, any person holdmg
a vested benaiN;Eel intemat in 1he acoount

Give or send each customer a wditen item¢ed statemem spedfying
the funds and securities In your custody or possession and a0 debits,
credits, and transacfions kr ihe customers account. You must pro-
vide this Information to the customer not less than ono3 every three
months. You must give or send the registered broker-deelar con-
firmatbn descn'bed in §551.80 or the vrtfWen no6ce desrnbed in
§551.90 within a reasonabte time aHer a customers wd0en request

(1) G'rve or send to a customer who invests In the fund a mpy of the
annual flnancial report of the fund, or

(2) Notify tha customer that a mpy of the repoai Is avalable and
fhat you wi0 fumish the repod vMhin a reasonabla time efter a
wdtten nxtuest by a person to whom a regular perbdic accounE
ing wouki ordinarily be rendered with respect to each partict-
pating aoount.

(c) Your electronic communications
system cannot automatically delete the
electronic notice; and

(d) Both parties ara able to receive
electronic messages.

§551.120 May I charge a fee for a nutice?

You may not cherge a fee for
providing a notice required undar thLs
subpart B, except that you may charge
a reasonab)e fee for the notices provided
under §§ 551.1o0(a), (d), and (e).

Subpart C-Setftemerrt of Securities
Transactiorts

§ 551.13o When must t settte a secudties
transaction?

(a) You may not effect or entec into a
contract for the purchase or sele of a
security that provides for payment of
funds and delivery of securities later
than the latest o@

(1) The third business day after the
date of the contract.'1'bi9 deadline is no
later than the fourthbusiaess day after
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the contract for contracts involving the
sale for cash of securities tlrat are priced
aB.er 4:30 p.m. Eastern Standard Time
on the date the securities ete priced and
are sold by aa issuer to an underwriter
under a firm commitment underwritten
offering registered under the Sechnities
Act of 1933, 15 U.S.C. 77a, et seq., or are
sold by you to an initial purchaser
participating in the offering;

(2) Such other time as the SEC
specifies by rule (see SEC Rule 15c6-1,
17 CFR 240.15c6-1); or

(3) Such time as the parties expressly
agree at the time of the transaction. The
parties to a contract are deemed to have
expressly agreed to an alternate date for
payment of funds and delivery of
securities at the time of the trensaction
for a coniract for the sale for cash of
secmities under a firm commitment
offering. if the managing underwriter
and the issuer have agreed to the date
for ell securitias sold under the offering
and the par[ies to the contract have not
expressly a^eed to another date for
payment of funds and delivery of
securities at the time of the transaction.
- (b) The deadlines in paragraph (a) of
this section do not apply to the
purchase or sale of limited parineship
interests that are not listed on an
exchange or for which quotattons are
not disseminated th*m,^h an autometed
quotation system of a registered
securities association.

Subpart D-Secarities Trading Policies
and Procedures

§551.140 What po0cies and proeedures
must I maintain and follow for securities
transactions? -

If you effect securities transactions for
customers, you must maintain and
follow policies and pracedures that
ineet all of the following requirements:
; (a) Your policies and procedures must
assign responsibility for the supervision
of all officers or employees who:

(1) Transmit orders to, or place orders
with, registered brokerdealers;

(2) Fxecuts trarisacfions in securities
for customers; or

(3) Process orders for notice or
settlement purposes, or perform other
back office funotions for securities
transactions that you effect for
customera. Policies end procedures for
personnel described in tl^is paragraph
(a)(3) must provide supervision end
reporiing lines that are separate ftom
supervision and reporting lines for
parsonnel described in paragmphs (a)(1)
and (2) of this section.

(b) Your policies and procedures must
provide for the fair and Bquitable
allocation of securities and prices to
accounts when you receive orders for

the same security at approximately the
same time and you place the orders for
execution either individually or in
cbmbination.

(c) Your policies and procedums must
provide for securities transactions in
which you act as agent for the buyer and
seller (crossing of buy andsell orders)
on a fair and equitable basis to the
parties to the transaction, where
permissible under applicable law.

(d) Your policies and procedures must
require your officers and employees to
file the personal securities trading
reports described at § 551.150, if the
officer or employee:

(1) Makes investment
recommendations or decisions for the
accounts of customers;

(2) Participates in the determination
ofthese recommendations or decisions;
or

(3) In connection with their duties,
obtains information coneerning which
securities you intend to purchase, sell,
or recommend for pmchase or sale.

§551.150 Howdomyoffleeraand
employees file reports of personal
securities trading transac0ons?

An officer or amployee described in
§ 551.140(d) must report all personal
transactions in securities made by or on
behalf of the officer or employee if he
or she has a beneficial interest in the
security.

(a) Contents and filing of report. The
officer or employee must Me the report
with you within ten business days after
the end of eech calendar quarter. The
report must include the following
information:

(1) The date of each transaction, the
title end number of shares, the interest
rate and maturity data (if applicable),
and the principal amount of each
securityinvolved.

(2) The nature of each transaction (i.e.,
purchase, sale, or other type of
acquisition or disposition).

(3) The price at which each
transaction was effected.

(4) The name of the broker, deeler, or
other intermediary effeciing the
transaction.

(5) The date the officer or employee
submitted the report

(b) Report not requued for certain
iransactions. Your of6cer or employee
is not required to report atransaction iE

(1) He or she has no direct or indirect
influence or control over the account for
which the transaction was effec[ed or
over the securities held in that account;

(2) The transaction was in sheres
issued by an open-end investment
company registered under the
Investment Company Act of 1940;

(3) The transaction was in direct
obligations of the government of the
United States;

(4) The transaction was in bankers'
acceptances, bank certificates of deposit,
commercial paper or high quality short
term debt inshuments, including
repurchaseag^e ments; or

(5)17reThe officer or employee had en
aggregate amount of purchases and sales
of $10,000 or less during the calendar
quarter.

(c) Alternate report. When you act as
an investment adviser to an investment
company registered under the
Investment Company Act of 1940, aa
officer or emp(oyee that is an "access
person" may fulfill his or her reporting
requirements under this section by
filing with you the "access person"
personal securities trading report
required by SEC Rule 17r1(d), 17 CFR
270.17j-1(d).

Dated: December 2, 2002.
By the O$ce of Thri$ Supervision,

James E. Gilieran,
Director.

[FRDoc. 02-31005 Filed 12-11-02; 5:45 am]

BILUNe CODE 672a-0t-P

DEPARTMENTOFTHETREASURY

Office of Thrift Supervision

12 CER Parts 560, 590 and 591

[No.2002-59]

RiN 1550-A1i51

Alternative Mortgage Transaetion
Parity Act; Preemption Delay of
Effective Date

AaENDY: OfHce of Thrift Supervision,
Treasury.
AcTtoN: Final rule; delay of effective
date.

SUMMARY: The Alternative Mortgage
Transaction Parity Act (AMTPA)
authorizes state chartered housing
creditors to make, purchase, and enforce
alternative mortgage transactions
without regard to any state constitution,
law, or regulatiom To rely on AMTPA,
certain state chartered housing ¢editors
must comply with regulations issued by
the Office Df Thrift Supervision (OTS).
OTS recently revised its rule identffyin,g
the OTS regulationa that apply under
AM4PA. This documant delays the
effective date of that revised rule.
EFFECTIVE DATE: This amendment
modifies the effective date of the final
rule published September 26, 2002 at 67
FR 60542. The effective date of the
revision to 12 CFR 560.220 is delayed
until July 1, 2003. The effective date of
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Washington Mutual Banl.. .:tails Page

NeWS &

Events

About
075

DATA &
RE5EAe2C4i

Supervision

HonR > Dafa 3 Research > eorpprate DlrectJries > InStitution DireCtory Database

App++cEt4ons CcnsUmer &
Comn:unitv

Washington Mutual Bank DETAILS

Effective March 31, 2006 a(( savings associations are Insured by the Deposit
Insurance Fund (DIF). Charter type descriptions reflect the prior insurance
fund.

ket 'Region 'hanTeJLocation
ac

Telephone
Washington Mutual Bank
2273 North Green Va11ey Pkwy, Ste.

08551 West 14
Henderson, NV 89014-0000
206-461-2000

Charter iype pfficerJT(tle
Assets ( $00.0) Cyc(e

706
Kerry KiningerDIF-lns Fed Stk 200

S 311,053,133 CEO ,

I « Back

EnlerKeywords

New Search

TPR

He(p j

Search OTS Web Stte

(cnvay :xvicyl (search) (he+R) (hcn:e)

Page 1 of 1

Mai(ino Address

1201 Third Ave
Seattle, WA98101-

0000

F^x

206-461-5739
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ouwfion Direttary Scvch 14a14

Dg s Data & Kesegr< > C^orate Directories > Institution Directory Database

Your search retrieved 1 record (1 page).
Record 1 to 1 of 1.

Click on CSV to download these results in Comma Separated Value ( text) format.

m
MI-0-M,

Updated: Wednesday, October 24, 2007 at 8:00 AM

Effective March 31, 2006 ail.savings dssociations are insured by the Deposit
Insurance Fund (DIF). Charter type descriptions reflect the prior insurance fund.

Docket/ `?Name/Locati0n-.,
Reglon E!Tefephane..i'-. -:.

Wash]ndton Mutual Bank
2273 North Green Valley Pkwv,

1.08551 iiSte. 14
Henderson, NV

est ii89014-0000

206-461-2000

,.,;Officer/Trtle .5 CharterType,
t4aili0g Address ,:._ASSefs {$000) . .

Kerry Ktllinger
CEO
1201 Third Ave
Seattle, WA
98101-0000

New Search

EniuKeywords

furivaa obBcvJ earchJ [fta-in]
Lo^]

DIFIns Fed Stk
$ 311,053,133
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^ FD[C: YourBank at a Gla,rce' Page 1 of 1

:«

I
a

^

^

Sack to Sezrch Bank Find

Your Bank at a Glance

Washington Mutual Bank'(FDtc Cert: 32633)
is a Savings Association and hasbeen FDIC insured since December 27, 1988.
It was established on December27,1988.
fts main office (headquarters) is I^ocated at:

Arch Plaza Financial Center . . .
Henderson, Nevada 89b14
County ot Clark

Washington Mutual Bank's reported (or primary) website. http:!/wwwwamu,corn:80/

The primary regulator is O(fjog of_rfiriftSnRervision (OTS).
For consurner assistance regard,ing an issue with this institution, please coritact the OTS direc8y.

Check to locate Branches Offices by state.

Last fnancial jnfqrmation available about Washington Mutual Bank.
Historical profile of Washington fvlutuaf Bank

For additional information please click on one of the following:
1. View the industry's overall picture - Statisiics at. a_Glance

(This will open a new window.)
2. Current Financial data aboul your bank - Inslitution Directory- Two years Financial Report

(This will open a new window.)
3. Examine your bank's finanv al data - CALL/TFR Financial Information

4. Study branching and deposit market share - Summary of DepositslMarket Share
5. Analyze and compare indivi^ual institutions and create custom reports - Institution Directory - Compare
6. Review industry using 8 predefined reports - Statisticson Depositgry fnstitutions
7. tdentify the latest performance trends in your state - 4ivArte tyBanki(Zg.Profi[e_State Tab{es

(This w(dl open a new window.)
S. Analyze institutions and custom peer groups - Siatistics on Oeposit Ins itutfon^
9. View branch offfce deposit iriformation - 5umma,ry of deQosita

10. Community Reinvestment Aet (CRA) Performance Ratings - CRgPerformance^atings
11. FDIC's Disetaimer - FD1G's Disclaimer

For more informat'ton on Federal Deposit,Insurance, check out Your Insured Deposits and Insured
or_Not.lnsurd.

Ovesii(ins. SugE wiues & Reques:s

p

Is

Is

11

Home Co.ntact Us Search Help SjteMap Forms
Freedom of Informatlon Act (FOIA) Service Center 4Vebsite Poticies USA.gov
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