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County of Cuyahoga
Gerald E. Fuerst, Clerk of Courts

ABN AMRO MORTGAGE GROUP, INC.

Appellee COA NO. LOWER COURT NO.
91401 CP CV-606632

-vs-

JACOB KANGAH, ET AL.

COMMON PLEAS COURT

Appellant MOTION NO. 419583

Date 03/18/2009

Joumal Entry

MOTION BY APPELLEE FOR LIMITED RECONSIDERATION OF THE COURT'S JUDGMENT ENTRY
CERTIFYING CONFLICT IS GRANTED. MOTION NO. 418729 IS VACATED. THE NEW CERTIFIED
QUESTION IS AS FOLLOWS:

"WHETHER THE DOCTRINE OF EQUITABLE SUBROGATION APPLIES WHEN A PRIOR LIEN IS
SATISFIED WITH LOAN PROCEEDS AND (1) THE PARTY ASSERTING THE DOCTRINE INTENDED
TO HOLD THE FIRST AND BEST LIEN, AND (2) THE COMPETING LIENHOLDER HAD THE
EXPECTATION THAT ITS INTEREST WOULD BE JUNIOR AT THE TIME THAT IT RECEIVED ITS
INTEREST, WHERE THE PARTY ASSERTING THE DOCTRINE HAS NO ACTUAL KNOWLEDGE OF
THE COMPETING LIEN DUE TO ITS MISTAKE OR THE MISTAKE OF A THIRD PARTY."

THE OHIO SUPREME COURT RECENTLY CERTIFIED A CONFLICT OF A SIMILAR NATURE IN
WASH. MUT. BANK V. AULTMAN, 115 OHIO ST.3D 1471, 2007-OHIO-5763, ALONG WITH ALEGIS
GROUP L.P. V. LERNER, DELAWARE APP. NO. 2004-CAE-05038, 2004-OHIO-6205; LEPPO, INC. V.
KIEFER (JAN. 31, 2001), SUMMIT APP. NOS. 20097 AND 20105; AND ASSOCIATES FINANCIAL
SERV. CORP. V. MILLER, PORTAGE APP. NO. 2001-P-46, 2002-OHIO-1610. WE CERTIFY THAT
THERE IS A RELATED CONFLICT IN THIS CASE.

RECElVE^ FOR FSLiNG

MAR 181R119

^ GERALD E.FUERST
CLERK OF TEUFjrT 6F APPEALS

Judge MARY J. BOYLE, Concad DEP'

Judge JAMES J. SWEENEY, Concurs
esiding Judge

SEAN C. GALLAGHER
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County of Cuyahoga
Gerald E. Fuerst, Clerk of Courts

ABN AMRO MORTGAGE GROUP, INC.

Appellee COA NO. LOWER COURT NO.
91401 CP CV-606632

-vs-

JACOB KANGAH, ET AL.

COMMON PLEAS COURT

Appellant MOTION NO. 418729

Date 03/02/2009

Journal Entry

MOTION BY APPELLANT TO CERTIFY A CONFLICT PURSUANT TO APP.R. 25 IS GRANTED. THE
OHIO SUPREME COURT RECENTLY CERTIFIED A CONFLICT ON THE IDENTICAL ISSUE IN WASH.
MUT. BANK V. AULTMAN, 115 OHIO ST.3D 1471, 2007-OHIO-5735. THE CERTIFIED QUESTION
WAS AS FOLLOWS:

"DOES THE DOCTRINE OF EQUITABLE SUBROGATION OVERCOME THE GENERAL RULE SET
FORTH IN R.C. 5301.23 WHEN, PRIOR TO PAYING OFF A RECORDED MORTGAGE OR LIEN, A
LENDER'S SOLE NEGLIGENCE IS ITS FAILURE TO DISCOVER A PREEXISTING RECORDED
SUBORDINATE MORTGAGE OR LIEN WHILE CONDUCTING A TITLE SEARCH AND WHERE THE
SUBORDINATE MORTGAGE OR LIEN-HOLDER ACTS WITHOUT FRAUD?" ID.

THE CONFLICT WAS CERTIFIED WITH THE CASES OF ALEGIS GROUP L.P. V. LERNER,
DELAWARE APP. NO. 2004-CAE-05038, 2004-OHIO-6205; LEPPO, INC. V. KIEFER (JAN. 31, 2001),
SUMMIT APP. NOS. 20097 AND 20105; AND ASSOCIATES FINANCIAL SERV. CORP. V. MILLER,
PORTAGE APP. NO. 2001-P-46, 2002-OHIO-1610. THIS COURT'S OPINION REACHED THE SAME
RESULT AS WASH. MUT. BANK V. AULTMAN, 172 OHIO APP.3D 584, 2007-OHIO-3706.
ACCORDINGLY, WE CERTIFY THAT THERE IS A RELATED CONFLICT IN THIS CASE.

RECE'IVED FOR FiLifWG

MA9 - 2 2009
c13STJudge MARY J. BOYLE, Co GERAL[) E. FU

ncurs cLEa nF ^^^ Or' APPE
BY.

Judge JAMES J. SWEENEY, Concurs

SEAN C. GALLAG
'esiding Judge



Tuurt uf Appettls uf (04in
EIGHTH APPELI,ATE DISTRICT

COUNTY OF CUYAHOGA

J OtJI{NAI. ENTRY ANll OPINION
No. 91401

ABN AMRO MORTGAGE GROUP, INC.

PLAINTIFF-APPELLEE

vs.

JACOB KANGAH, ET AL.

DEFENDANTS-APPELLEES

CUYAHOGA COUNTY BOARD OF COMMISSIONERS,
DEPARTMENT OF DEVELOPMENT

DEFENDANT-APPELLANT

JUDGMENT:
AFFIRMED

Civil Appeal from the
Cuyahoga County Court of Common Pleas

Case No. CV-606632

BEFORE: Gallagher, P.J., Boyle, J., and Sweeney, J.

RELEASED: January 29, 2009 CA08091401 55955725
11111111111111111111111111111111111111 IIIII IIIII IIIII IIII IIII

JOURNALIZED:
FEB - 9 2009

vR19,675 190276



-1

ATTORNEYS FOR APPELLANT

William D. Masorl
Cuyahoga County Prosecutor

By: Kelli Kay Perk
Assistant Prosecuting Attorney
Justice Center - 8th Floor
1200 Ontario Street
Cleveland, Ohio 44113

ATTORNEYS FOR APPELLEES

For ABN AMRO Mortgage Group, Inc.

Ann Marie Johnson
Michael T. Huff
Danielle Konrad Pitcock
Lee R. Schroeder
Michael J. Sikora, III
8532 Mentor Avenue
Mentor, Ohio 44060

Christian E. Niklas
Shapiro & Felty
1500 West Third Street, Suite 400
Cleveland, Ohio 44113

For Jacob Kangah, et al.

Kenneth J. Freeman
Kenneth J. Freeman Co., L.P.A.
515 Leader Building
526 Superior Avenue
Cleveland, Ohio 44114-1903

Vk--0675 R00277



For Navy Federal Credit Union

Paul M. Naleplia
P. 0. Box 5480
Cincinnati, Ohio 45201

FILED ANi7 lOURhdALIZED
PER APP. R. 22(E)

FEB 0 -- 20G9

GERALD E.FWERST
CLERK JdFTj'RP'F'AJ4t1{^`iT fJF APPEALS

BY

CA08091401

1 lifiil 111111111111H111111111,, nm Im55712550, IIN III,

AF1NOUitCE7AaiiT OF D`;CISION
PER APP. R. 22fB'. 22(D^ AND 261A)

R^'i:F yfV LD

1'.°'0' UAV' 9'ZilU9

GER LD E. FUERST
CLERK - ^ U' OF APPEALS
BY DEP.

DEP.

N.B. This entry is an announcement of the court's decision. See App.R. 22(B), 22(D)
and 26(A); Loc.App.R. 22. This decision will be journalized and will become the
judgment and order of the court pursuant to App.R. 22(E) unless a motion for
reconsideration with supporting brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time period for review by the Supreme
Court of Ohio shall begin to run upon the journalization of this court's announcement
of decision by the clerk per App.R. 22(E). See, also, S.Ct. Prac.R. II, Section 2(A)(1).
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SEAN C. GALLAGHFR, P.J.:

Defendant-appellant, Cuyahoga County Board of Commissioners,

Department of Development (hereafter "CCDOD"), appeals the decision of the

Cuyahoga County Court of Common Pleas, which determined that the mortgage

held by plaintiff-appellee, ABN AMRO Mortgage Group, Inc. (hereafter "ABN"),

had priority over CCDOD's mortgage. For the reasons that follow, we affirm.

On July 5, 2000, Jacob Kangah executed a promissory note with First Ohio

Mortgage Corporation ("First Ohio") for $68,916 that was secured by a mortgage

on the property at 20617 Libby Road in Maple Heights, Ohio. In addition;

Kangah executed a promissory note with CCDOD in the amount of $7,500, which

was also secured by a mortgage on the same property.

Both mortgages were ecorded on July 12, 2000, with the CCDOD

mortgage specifically referred to and recorded as the subordinate security

instrument. That same day, the First Ohio mortgage was assigned to

Countrywide Home Loans, Inc. ("Countrywide").

In May 2001, Kangah applied for a loan with ABN to refinance his

property. In order to secure the loan, ABN required Kangah and his wife to

execute a mortgage that would be the first and best lien on the property. ABN

retained First Class Title Agency, Inc. ("First Class") to perform a title search

and the closing. First Class identified the First Ohio mortgage but not the

V%,fl 6 7 5 % 0 2 7 9
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CCDOD mortgage. A payoff statement was requested from Cotmtrywide for the

First Ohio mortgage,

On June 12, 2001, Kangah received loan proceeds totaling $77,000 from

ABN, which were secured by a mortgage on the property. The ABN mortgage

was recorded on June 19, 2001. '1'he loan proceeds were used to pay off the First

Ohio mortgage, outstanding property taxes, and the fees and costs associated

with the transaction.

Oti November 7, 2001, the First Ohio mortgage was released of record due

to satisfaction of the mortgage.

On November 8, 2006, ABN filed a complaint for money judgment,

foreclosure, and relief. On December 4, 2006, CCDOD filed its answer and cross-

claim, alleging to have the first and best lien on the property.

In August 2007, ABN moved for summary judgment as to the priority of

its mortgage interest. The matter was stayed because Kangah filed a

Chapter 13 bankruptcy petition. When the case was reactivated, CCDOD filed

a brief in opposition.

The magistrate granted summary judgment in favor of ABN on March 31,

2008, with decision to follow. In the meantime, on April 8, 2008, the trial court

granted summary judgment in favor of ABN "based on the doctrine of equitable

subrogation," finding that ABN had paid the first mortgage lien and taxes when

Va@ 6 15 P60 2 8Q
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Kangah refinanced the property and that CCDOD held a subordinate mortgage.

The court indicated "no just cause for delay." On April 15, 2008, the magistrate

filed her decision. CCDOD filed a motion to clarify (asking which was the final

order), then objections to the magistrate's decision, and finally a notice of appeal.

CCDOD advances one assignment of error for our review, which states the

following:

"The trial court erred when it granted Appellee ABN AMRO Mortgage

Group Inc.'s motion for partial summary judgment on the issue of lien priority."

This court reviews a trial court's grant of summary judgment de novo.

Ekstrom v. Cuyahoga Cty. Community College, 150 Ohio App.3d 169,

2002-Ohio-6228. Before summary judgment may be granted, a court must

determine that "(1) no genuine issue as to any material fact remains to be

litigated, (2) the moving party is entitled to judgment as a matter of law, and (3)

it appears from the evidence that reasonable minds can come to but one

conclusion, and viewing the evidence most strongly in favor of the nonmoving

party, that conclusion is adverse to the nonmoving party." State ex rel. Dussell

v. Lakewood Police Dept., 99 Ohio St.3d 299, 300-301, 2003-Ohio-3652, citing

State ex rel. Duganitz v. Ohio Adult Parole Auth., 77 Ohio St.3d 190, 191,

1996-Ohio-326.

CCDOD argues that the doctrine of equitable subrogation does not apply

wA 6 7 5 P00 2 81
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in this case because ABN failed to discover a validly recorded prior mortgage.

CCDOD contends that the general rule "first in time, f'irst in right" applies in

this case.

ABN argues that the doctrine of equitable subrogation applies because

ABN satisfied the First Ohio mortgage, which had priority over the CCDOD

mortgage. In addition, it was ABN's intent to hold the first and best lien on the

property, while it was CCDOD's intent to hold a subordinate lien.

R.C. 5301.23 sets forth the general rule that the first inortgage that is

presented and recorded has preference over a subsequently presented and

recorded mortgage. The priority of a mortgage is determined by reviewing the

recording chronology. Wash. Mut. Bank, FA v. Aultman, 172 Ohio App.3d 584,

2007-Ohio-3706.

In some circumstances, the doctrine of equitable subrogation can overcome

the general statutory rule. Id.'at 589-590. Equitable subrogation "arises by

operation of law when one having a liability or right or a fiduciary relation in the

premises pays a debt by another under such circumstances that he is in equity

entitled to the security or obligation held by the creditor whom he has paid."

State v. Jones (1980), 61 Ohio St.2d 99, 102, quoting Federal Union Life Ins. Co.

v. Deitsch (1934), 127 Ohio St. 505, 510. In order to be entitled to equitable

subrogation, "the equity must be strong and [the] case clear." Jones, 61 Ohio

y10675 P00282
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St.2d at 102.

In other words, a third party who, with its own funds, satisfies and

discharges a prior first mortgage on real estate, upon express agreement with

the owner that it will be secured by a mortgage on that real estate, is subrogated

to all of the rights of the first mortgagee in that real estate. Deitsch,

127 Ohio St. at paragraph one of the syllabus. Therefore, if the parties intended,

a mortgagee who satisfies the first mortgage steps into the shoes of the first

mortgagee.

Nevertheless, some courts have not applied the doctrine of equitable

subrogation, even when the party intended to hold the first and best lien. For

instance, two districts have not applied the doctrine of equitable subrogation

when the party actually knew of the competing lien and failed to take adequate

steps to protect its interest. See Keybank Natl. Assn. v. Adams, Franklin App.

No. 02AP-1293, 2003-Ohio-6651 (10th Dist.); Fifth Third Bank v. Lorance, App.

No. CA2006-10-280, 2007-Ohio-4217 (12`h Dist.).

Some courts have not applied the doctrine of equitable subrogation when

the party is negligent in its business practices (i.e., failing to record the mortgage

lien in a timely fashion), and the party is in the best position to protect its

interest. See Old Republic Natl. Title Ins. Co. v. Fifth Third Bank, Hamilton

App. No. C-070567, 2008-Ohio-2059 (lst Dist.); State Savings Bank v. Gunther

YOM 6 75 tl 0 2 8 3
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(1998), 127 Ohio App. 3d 338 (3rd Dist.); Huntington Natl. Barik v. Allgier, Wood

App. No. WD-07-061, 2008-Ohio-1289 (6"' Dist.).

Also, two districts have declined to apply the doctrine of equitable

subrogation when the title company failed to discover a preexisting and validly

recorded mortgage, in essence, eliminating the doctrine altogether. See Leppo,

Inc. v. Keiffer (Jan. 31, 2001); Summit App: Nos. 20097, 20105 (9`h Dist.); Assoc:

Financial Serv. Corp. v. Miller (Apr. 5, 2002), Portage App. No. 2001-P-0046 (11`h

Dist.).

Still several courts allow equitable subrogation when the party mistakenly

failed to discover a preexisting and validly recorded mortgage. See Aultman,

supra (2"d Dist.); Federal National Mortgage Assn. v. Webb, Morrow App. No.

2005CA0013, 2006-Ohio-3574 (5"' Dist.); The Cadle Co. No. 2 v. Rendezvous

Realty (Sept. 2, 1993), Cuyahoga App. Nos. 63565, 63724; Wash. Mutual Bank

v. Hopkins, Franklin App. No. 07AP-320, 2007-Ohio-7008 (10th Dist.). These

courts have followed the Ohio Supreme Court's decision in Jones, which

explained that equitable subrogation is applied to prevent fraud and relief from

mistakes. Jones; 61 Ohio St.2d 99.

In the case at hand; we find that the doctrine of equitable subrogation

applies because ABN intended to hold the first and best lien on the property,

CCDOD agreed to its subordinate security interest, ABN's title company's failure

^1C675 P,50284
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to discover CCDOD's mortgage lien was a mere mistake, and CCDOD was not

prejudiced by its inferior position.

Next, CCI)OD argues that the doctr•ine of equitable subrogation cannot be

applied to a political subdivision. ABN argues that this issue was waived

because CCDOD failed to raise the issue below. We disagree. Although, not

ruled upon, CCDOD asserted this argument in the objectionsto the magistrate's

decision.

CCDOD asserts that because equitable subrogation is essentially a theory

of unjust enrichment, it does not apply. CCDOD cites to Cooney v. City of

Independence (Nov. 23, 1994), Cuyahoga App. No. 66509, for its position.

Specifically, CCDOD relies on this court's statement that "it has been said that

a municipal corporation would not be liable upon quasi or implied contracts or

for claims based upon theories of quantum meruit or unjust enrichment." Id.;

citing Cuyahoga Falls v. Ashcraft (Dec. 26, 1991), Summit App. No. 15129.

This statement is taken out of context and does not stand for the

proposition that equitable subrogation cannot apply to a political subdivision.

In Cooney, supra, the plaintiff tried to enforce an oral employment contract

against the city. The trial court dismissed the case for failure to state a claim.

Id. This court affirmed the trial court's decision, citing Ashcraft, supra. Cooney,

supra. In Ashcraft, supra, the court explained as follows: "[a]s a check against

,AwaF, 7 5 pRfl28 5
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misuse of city authority by local officials, procedural safeguards have been

adopted which govern the creation of public obligations and liabilities.

Generally, inunicipalities may not be bound to a contract unless the agreement

is formally ratified through proper channels. Wellston u. Morgan (1901), 65 Ohio

St. 219, paragraph three of the syllabus; Seven Hills u. Cleveland (1988), 47 Ohio

App.3d 159, 161-163. As a result, a claim may not be sustainedagainst a

municipal corporation upon theories of implied or quasi-contract. Montz Sales

& Service, Inc. v. Barberton (1983), 10 Ohio App.3d 157, 158; see 21 Ohio

Jurisprudence 3d (1980) 371, Counties Townships, and Municipal Corporations,

Section 809. Only express agreements adopted by the City in accordance with

law may be enforced." Cooney failed to state a claim because he did not have a

written employment contract. Cooney, supra.

The Cooney case is wholly inapplicable to the case at hand. Although

equitable subrogation has been called "a theory of unjust enrichment," we agree

with ABN that equitable subrogation is not limited to or by the concept of unjust

enrichment. Unjust enrichment occurs when a person has and retains money

or benefits which in justice and in equity belong to another. Johnson v.

Microsoft Corp., 106 Ohio St.3d 278, 2005-Ohio-4985. In the mortgage context,

the doctrine of equitable subrogation is strictly confined to situations when

"those who furnish or advance the purchase money to the purchaser in such a

;4%0 675 m 0 286
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manner that they can be said either to have paid it to the vendor personally, or

caused it to be paid on behalf of and for the benefit of the purchaser, and to this

extent they become parties to the transaction. It must not be a general loan to

be used by the purchaser to pay the consideration of the purchase, or to be used

for any other purpose at his pleasure." Dei6sch, 127 Ohio St. at 510-511.

Here, ABN was not unjustly enriched. ABN paid off the first mortgage

and expected to have first priority. CCDOD never expected to have first priority.

This court has held that a title company's negligence is not material in cases in

which the competing lienholder "was not tnisled or injured, because it did not

bargain for or expect a first lien position." Cadle Co., supra. Accordingly,

CCDOD's first assignment of error is overruled.

It is ordered that appellees recover from appellant costs herein taxed.

The court finds there were reasonable grounds for this appeal.

It. is ordered that a special mandate be sent to said court to carry this

judgment into execution.

WM675 40287
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A certified copy of this entry shall constitute the mandate pursuant to

Rule 27 of the I:ZuYes of Appella,te Procedure.

SEAN C. GAZ,LAGHER, MSIDI;N"UDGE

MARY J. BOYLE, J., and
JAMFS J. SWEENEY, J., CONCUR

fik'0675 P90288
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Westlaw,
876 N.E.2d 617
172 Ohio App.3d 584, 876 N.E.2d 617, 2007 -Ohio- 3706
(Cite as: 172 Ohio App.3d 584, 876 N.E.2d 617)

H
Court of Appeals of Ohio.

Second District, Champaign County.
WASHINGTON MUTUAL BANK, FA, Appellant,

V.
AULTMAN et al., Appellees.

No. 2006 CA 25.

Decided July 20, 2007.

Backgromrd: Assignee of tnortgage filed in rem
foreclosurc action against mortgagors, requestiog,
in part, that its mortgage be adjudged a valid first
and best lien on property. Another mortgagee
clainted her mortgage was the first and best lien on
property. On cross-motions for sunrmary judgment,
the Court of Common Pleas, Champaign County,
No. 2002-CV-315, denied assignee's motion for
summary judgment and granted mortgagee's mo-
tion. Assignee appealed.

Holdings: The Court of Appeals, Wofff, P.J., lreld
that:
(I) mortgage did not indicats that assignee's prede-
cessor in interest agreed that it would subordinatc
mortgage to existing encumbrances, and
(2) assignee was entitled to first-lien priority under
the doctrine of equitable subrogation.

Judgment rcvcrsed and cause remanded.

West Headnotes

[1] Mortgages 266 C=159

266 Mortgages
266111 Consnuctiou and Operation

266111(D) Lien and Priority
266k159 k. Priority as Affected by Provi-

sions of Mortgage or by Agreement. Most Cited
Cases
Mortgage provision, stating that mortgagor warran-
ted that there were no encumbrances, other than
those of record, on the property, did not specify

Page 1

what encumbrances existed and did not indicate
that rnortgagee agreed that it would subordinate the
mortgage to any or all of those encumbrances.

[2] Mortgages 266 C^163(1)

266 Mortgages
2601II Construction and Operation

266111(D) Lien and Priority
266k162 Priority of Record

266k163 In Gencral
266k163(1) k. In General. Most

Cited Cases
Under the statutory schenre, the priority of a mort-
gage is determined simply by reviewing the record-
ing chronology. R.C. § 5301.23(A).

[3] Subrogation 366 <C^17

366 Subrogation
366k17 k. Junior Mortgagees or Lienors. Most

Cited Cases

Subrogation 366 C;^31(4)

366 Subrogation
366k31 Assignment or Beuefit of Security or In-

cumbrance
366k31(4) k. Assignment or Benefit of MotY-

gage, Judgment, or Lien. Most Cited Cases
In some circumstances, the doctrine of equitable
subrogation can overcome the general statutory rule
that the first mortgage that is presented and recor-
ded has preferettce over a subsequently presented
and recorded mortgage. R.C. § 5301.23(A).

[4] Subrogation 366 ^1

366 Subrogation
366k1 k. Nature and Theory of Right. Most

Cited Cascs
Equitable subrogation arises by operation of law
when one having a liability or rigltt or a fiduciary
relation in the premises pays a debt by another un-
der such circumstances that he is in equity entitled

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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172 Ohio App.3d 584, 876 N.E.2d 617, 2007 -Ohio- 3706
(Cite as: 172 Ohio App.3d 584, 876 N.E.2d 617)

to the security or obligation held by the creditor
whom he has paid.

[5] Subroga6on 366 C^1

366 Subrogation

366k1 k. Naturc and Theory of Right. Most
Cited Cases
'I'o be entitlcd to equitable subrogation, the equity
must be strong and the case clear.

[6] Subrogation 366 C=1

366 Subrogation
366k] k. Nature and Theory of Right. Most

Cited Cases

Subrogation 366 OD^27

366 Subrogation
366k27 k. Agreetnents for Subrogation. Most

Cited Cases

Equitable subrogation is distinct from conventional
subrogation, which is premised on the contractual
obligations of the parties.

[77 Subrogation 366 qE=27

366 Subrogation
366k27 k. Agreements for Subrogation. Most

Cited Cases
The focus of conventional subrogation is the agree-
ment of thc parties which must, in essence, allow
the payor-creditor to be substituted for the creditor
who is being discharged by the payor's loan.

t81 Subrogation 366 C^38

366 Subrogation
366k37 Defenses and Grounds of Opposition

366k38 k. In General. Most Cited Cases
One of the purposes of employing equitable subrog-
ation is to provide relief against mistakes; accord-
ingly, the fact that a mistake occurt'ed does not pre-
clude the application of equitable subrogatiou in all
circumstances.

[9] Subrogation 366 C=31(4)

Page 2

366 Subrogation
366k31 Assignment or Benefit of Security or In-

cumbrance
366k31 (4) k. Assignmcnt or Benefit of Mort-

gage, Judgmcnt, or Lien. Most Cited Cases

Mortgage assignee was entitled to first-lien priority
undcr the doctrine of equitable subrogation, where
title agent inadvertently faile(i to discovcr preexist-

ing mortgage, assignee's prcdccessor in interest did

not fail to follow ordinary business practices to pro-
tect its interests, holder of preexisting mortgage

was originally in the second-lien position, and as-
signee sought subrogation only to thc extent that it

paid off a prior tnortgage and not to tlte full amount
of its loan. - - - - - -

**618 David T. Brady, for appellant.

Darrell L. Heckman, Urbana, for appellee Diana
Caldwell.

WOLFF, Presiding Judge.

*585 {T 1) Washington Mutual Bank, FA, appeals
from ajudgment of the Champaign County Court of
Common Pleas, which denied its motion for sum-
mary judgment**619 and granted the motion of Di-
aua Caldwell for sumtnary judgment, finding that
Caldwell was entitled to first lien priority on prop-
erty owned by *586 Steven and Kathy Aultman.
For the following reasons, the judgment is reversed,
and the cause is remanded for further proceedings.

(1 2} The facts underlying this appeal are undis-
puted.

{9( 3} On Novetnber 26, 1994, Diana Caldwell sold
the property located at 120-122 East Church Street
in Urbatta, Ohio, to Steven and Kathy
Aultman.r"' The Aultmans obtained a mortgage
loan from Peoples Savings Bank in the amount of
$63,000. The loan from Peoples Savings Bank did
not satisfy the full purchase price. Consequently,
the Aultmans also granted a mortgage on the
Church Street property to Caldwell in the amount
of $12,000. Caldwell's mortgage required a single
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balloon payment of $29,405.37 on Novetnber 1,
2003. A deed for the property and Peoples Savings
Bank'e mortgage were filed with tttc Champaign
County Recorder's Office on Novetnber 28, 1994.
On December 5, 1994, Caldwcll filed her mortgage
with the Recorder's Office. The parties agree that
Peoples Savings Bank's mortgage was senior in pi-i-
ority to Caldwell's tnortgage.

FNI. Although Caldwell's afFdavit states
that shc sold the property on or about
December 1, 1994, the certificate of pre-
liminary judicial title report filed with the
court on Decembcr 23, 2002, noted a sur-
vivorship deed from Caldwell to the Ault-
mans dated November 26, 1994, and filed
on November 28, 1994. These are the same
dates that the mortgage was exccuted and
subsequently filed.

(14) On August 13, 1997, ttie Aultmans obtained
a mortgage loan from American Equity Mortgage,
Inc., in the antount of $97,500. Atnerican Equity
used $62,234 of the loan proceeds to satisfy the
Peoples Savings Bank mortgage. The Anltmans re-
ceived the balance of the proceeds in cash. None of
the proceeds were used to pay off the Caldwell
mortgagc. On the same day, American Equity as-
signed ttie tnortgage to North Americau Mortgage
Company, Washington Mutual's predcccssor in in-
terest. The mortgage and the assignment of mort-
gage were filed with the Recorder's Office on Au-
gust 19, 1997.

(T 5) The Aultmans defaulted on Washington Mu-
tual's mortgage. Consequently, on December 24,
2002, Washington Mutual filed an in rem foreclos-
ure action against the Aultmans. Although ttie
complaint acknowledged that Caldwell had recor-
ded a mortgage on December 5, 1994, Washington
Mutual reqttested, in part, that its mortgage be ad-
judged a valid first and best liett on the Church
Street properLy. In her answer, Caldwell asserted
that her mortgage was the first and best lien on the
property.

Page 3

{T 6( On April 6, 2004, ttie trial court entered a de-
fault judgntent of foreclosure against the
Aultntans, and it ordered a sheriffs sale of the
property. The sheriffs sale was subsequently can-
celled while Washington Mutual and Caldwell at-
tcmpted to settle ttte issue of wltich mortgage had
first-lien priority. When thc parties failed to resolve
the issue, the casc was returned to the active dock-
et. On *587 Decentber 14, 2004, Washington Mutu-
al filed a motion for summary judgment, requesting
first-lien priority in the amottnt of $62,234 plus in-
terest due to equitable subrogation. After additional
discovery, Caldwell also filed a summary judgment
motion seeking to establish that her mortgage had
priority over WashingYon Mutual's mortgage.

(1 7} On June 30, 2006, the trial court granted
Caldwell's motion for summary judgment and over-
ruled Washington Mutual's motion. The court noted
that under **620 R.C. 5301.23(A), Caldwell's
ntortgage has priority over Washington Mutual's
mortgage. Although the court recognized that equit-
able subrogation cau defeat the priority scheme set
forth in R.C. 5301.23, the court held that Washing-
ton Mutual was not entitled to equitable subroga-
tion in this case. The court reasoned that Washing-
ton Mutual had failed to discover Caldwell's prop-
erly recorded mortgage, that there was no evidence
that Washington Mutual was not in control of the
loan process, and that there was no allegation that
Caldwell had acted fraudulently or otherwise tried
to conceal her mortgage from Washiugton Mutual.
'nce court rejected Washington Mutual's assertion
that granting Caldwell's mortgage first priority
would cottstitute unjust enrichment, stating:
"Instead, if eqttitable subrogatiott were applied in
the instant matter, an innocent third party, Defend-
ant Caldwell, would be harmed." The court furtlter
stated that Washington Mutual's mortgage provided
that it was subject to "encumbrances of record."
The court thus concluded that Washington Mutual's
failure to discover a properly recorded mortgage
rendered equitable subrogation inappropriate in this
casc.
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{T 8) Washington Mutual raises two assignments
on appeal, wliich we will address in reverse order.

(119} [I. °The trial court erred in finding as fact tltat
Washington Mutual's predecessor in interest accep-
ted die subject mortgage 'subject to "encumbranecs
of record." ' "

I I I (y( 10} ln its second assignmcnt of error, Wash-
ington Mutual claims that the trial court etro-
neously found that tlte bank had accepted the mort-
gage subjcct to "encunibrances of record."

(T 11 } In ruling that Washington Mutual was not
entitled to equitable subrogation, the trial court
tnade the following 6nding:

(9[ 12)"34. The mortgage deed from Defendants
Aultrnan to American Equity stated that the instant
mortgage was issued subject to 'cncuntbrances of
record.' Thus, it is clear that Plaintiffs predecessor
in interest accepted the mortgage subject to encum-
brances of record, but that it failed to discover De-
fcndant Caldwell's properly recorded mortgage. See
Kiefer, supra."

*588 {T 13} Washington Mutual argues that the tri-
al court misread the relevant mortgage provision,
which stated: "Borrower is lawfully seised of the
estate hereby conveyed and has the right to inort-
gage, grant and convey the Property and that the
Property is unencumbered, except for encum-
brances of record. Borrower warrants and will de-
fend generally the title to the Property against all
claints and demands, subject to any encumbrances
of record," Washington Mutual states that in this
provision, the Aultmans granted the bank a coven-
ant of seisin and a covenant against encumbrances.
The bank asserts that this provision did not "serve
to put all parties on ttotice that Washington Mutual
takes subject to encumbrances of record."

{9[ 14) Caldwell responds that Washington Mutual's
assignment is nothing more than "a semantic
quibble of little significance." She contends that the
trial court's finding "was undoubtedly made to fur-
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ther distinguish this case from [ Federaf Home
Loan Mrge. Corp. v. Moore (Sept. 27, 1990), Frank-
lin App. No. 90AP-546, 1990 WL 1405561 by
showing that no one averred that there were no oth-
er mortgages of rccord. * * * The point is the tnort-
gago was subject to othcr mortgages as a matter of
law and no affidavit by tttc appellee, thc sellers or
anyone else stated the contrary."

{9[ 15) In our view, the provision in the mortgage at
issue merely stated that the **621 botrower warran-
ted that there were no encumbrances, other than
those of record, on the property. 1'he provision did
not specify what encutnbrances existed. Moreover,
it did not indicate thatthe mortgagee agreed that it
would subordinate ttte mortgage to any or all of
those encumbrances. To the contrary, other provi-
sions in the ntortgage required the Aultmans to dis-
cltarge any lien that had priority over thc American
Equity mortgage. For example, Paragraph 4 of the
mortgage provided:

(9[ 16)"Borrower sltall promptly discharge any lien
which has priority over this Security Instrument un-
less Borrower: (a) agrees in writing to the payment
of the obligation secured by the lien in a manner ac-
ceptable to Lender; (b) contests in good faith the li-
en by, or defends against enforcement of the lien in,
legal proceedings which in the Lender's opinion op-
erate to prevent the enforcement of the lien; or (c)
secures from the holder of the lien an agreement
satisfactory to Lender subordinating the lien to this
Security Instrutnent. If Lender determines that any
part of the Property is subject to a lien which may
attain priority over this Security Instrument, Lender
may give Borrower a notice identifying the lien.
Borrower shall satisfy the lien or take one or more
of the actions set forth above within IO days of the
giving of notice."

(1 17) The 1-4 Family Rider furt)ter provided that
"[e]xcept as permitted by federal law, Borrower
shall not allow any licn inferior to the Security In-
strutnent to be perfected against the Property
without Lender's prior written permission."
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*-589 (T 18) Based on tlte unambiguous ternts of
the morLgage, we agree with Washington Muttial
that to the extcnt that the trial court found that
Washington Mutttal had agreed to mke its ntortgage.
subject to-and subordinate to-existing encuin-
brances, that finding is not supported by the inort-
gagc document.

(Ifl 19) The seeond assignment of error is sustained.

(91 201 1. "The trial court crred as a matter of law
and committed reversible error when it denied the
motion for sununary judgment of Washington Mu-
tual, FA, and granted the tnotion for suminaty judg-

ment of Caldwell, finding that Wasltington Mutual
Batik, I'A, is not entitled to first lien position under
the doctrine of equitablc subrogation."

(9[ 21) Washington Mutual asserts that it was en-
titled to first-lien priority under the doctrine of
equitable subrogation and that the trial court should
have granted its motion for summary judgment. As
an initial matter, we note that Washington Mutual
has sought first priority for only $62,234 of its
$97,500 loan, which represents the portion of the
loan that was used to pay off the Peoples Savings
Bank mortgage. '1'he balance of the $97,500 loan is
not at issue.

(l 22) Our review of the trial court's decision to
grant summary judgment is de novo. See Helton v.
Sciota Cty. I3d. of Comnvrs. (1997), 123 Ohio
App.3d 158. 162, 703 N.E.2d 841. Civ.R. 56(C)
provides that sunmtary judgment niay be granted
when the moving party demonstrates that (I) there
is no genuine issue of material fact, (2) the moving
party is entitlcd to judgment as a matter of law, and
(3) viewing the evidence most strongly in favor of
the nonmoving party, reasonable minds can come to
but one conclusion, and that conclusion is adverse
to the party against whom the tnotion for suniniary
judgment is made. See State ex rel. Grady v. .Srate
Enap. Relations Bc(. (1997), 78 Ohio St.3d 181, 183,
677 N.E.2d 343; **622Harless v. Willis Day Ware-
housing Co. (1978), 54 Ohic) St.2d 64, 65-66, 8
0.O.3d 73, 375 N.E.2d 46.
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[2] (T 23) R.C. 5301.23 sets forth the gcneral rule
that the first niortgage that is presented and recor-
ded has preference over a subsequently presented
and recorded mortgage. R.C. 5301.23(A). Accord-
ingly, under ttic statutory scheme, the priority of a
tnortgage is determincd simply by reviewing the re-
cording chronology.

[31[41151[6][7] ( 9I 24} In some circumstances, thc
doctrine of equitable subrogation can overcome the
general statutory rule. See, e.g., bidyMac Bank,
FSB v. Bridges, 169 Ohio App.3d 389,
2006-Ohio-5742, 863 N.E.2d 185, `J[ 13. Equitable
subrogation " 'arises by operation of law when one
having a liability or right or a fiduciary relation in
the premises pays a debt due by another under such
cirotunstances that lie is in equity entitled to the se-
curity or obligation held by tire creditor *590 whom
he has paid.' ""'`' State v. Jones ( 1980), 61 Ohio
St.2d 99, 102, 15 0.0.3d 132, 399 N.E.2d 1215,
quoting Fed. UrLion Life bas. Co. v. Deitsck (1934),
127 Oltio St. 505, 510, 189 N.F. 441). In order to be
entitled to equitable subrogation, "[the] equity must
be strong and [tlte] case clear," Jones, 61 Ohio
St.2d at 102, 15 0.0.3d 132, 399 N.E.2d 1215.

FN2. Equitable subrogation is distinct from
cottventional subrogation, which is
premised on the contractual obligations of
the parties. "The focus of conventional
subrogation is the agreement of the parties
which must, in essence, allow the payor-
creditor to be substituted for the creditor
who is being discharged by the payor's
loan." Jones, 61 Ohio St.2d at 101, 399
N.E.2d 1215.

(9( 25) In Jones, the Supreme Court of Ohio con-
sidered whether a mortgagee was entitled to equit-
able subrogation when, after refinancing the mort-
gagor's loan, it uttexpectedly fottnd that it was sub-
ordinate to a prior recorded state tax lien. In that
case, the property owners sought to refinance their
mortgage with Cleveland Federal Savings & Loan
Association. Cleveland Federal hired Midland Title
to perform a title search of the property. The Au-
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gust 1976 seamh revealed only the existing mort-
gage. After the title searcii but prior to executing

the refinancing loan and mortgage, an Internal Rcv-
enue Servicc lien and two CPA certificates of judg-

ment were filed for record. On September 21, 1976,

the property owners and Cleveland Federal ex-

ecuted a second mortgage in the aniount of
$44,000. The second mortgage was not recorded,
Itowcvcr, until December 29, 1976. In the interitn,
the state of Ohio filed a certificate of judgment lien

in the amount of $70,000. In 7anuary 1977, Cleve-
land Federal satisfied the federal tax lien aud the

two CPA judgment liens, and it cancelled its own
first mortgage. Cleveland Federal subsequently

found that its mortgage was subordinate to the
staLC's tax lien.

{1 261 On review, the Supreme Court rejected
Cleveland Federal's assertion that it was entitled to
equitable subrogation. The court reasoned that
Cleveland Federal's "own actions led to its dileninta
of not obtaining the best priority lien. [Cleveland
Federal] was in complete control of the refinancing
application, and, yet, by [its] own actions and inac-
tions, the state, without acting fraudulently, was
able to secure priority of its claims by its filing on
October 19, 1976." Id. at 102-103, 15 0.O.3d 132,
399 N:E.2d 1215. The court noted that Cleveland
Federal had expressly told the title company not to
file the second mortgage until instructed to do so,
which was more Lhan three months after the execu-
tion of the docunrent. Moreover, Cleveland Federal
had cancelled its own mortgage without first receiv-
ing any title guarantee from the title company. The
**623 court further noted that Cleveland Federal
was aware of the "unusual debts to the accounting
firm and also the Internal Revenue Service claim,"
but failed to inquire further as to any additional
claims. The Supreme Court supported its decision
by reference *591 to Ft. Dodge Bldg. & Loan Assn.
v. Scott (1892), 86 fowa 431, 53 N.W. 283, in
which the Iowa Supreme Court denied equitable
subrogation to a mortgagee that had relied upon an
outdated abstract of title, contrary to ordinary busi-
ness practice.
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(i 27} Washington Mutual asserts that the present
circumstances are distinguisltable from Jones in
that it did not act imprudently. Althouglt Washing-
Lon Mutual's title examiner rnissed the Caldwell
ntortgage in its title search, the bank had obtained
an updated title search, the bank had intended to
take first priority on the Church Street property,
and it had promptly filed the mortgagc for record
six days after execution. Washington Mutual asserts
that the title examiner's failure to note the Caldwell
mortgage "should not be so material as to deny
Washington Mutual recovery under the doctrine of
equitable submgation."

(i28} In support of its assertion, Washington Mu-
tual urges this court to follow Moore. In that case,
ttte homeowners (tlte Moores) had a personal resid-
ential mortgage loan with Diatnond Savings &
Loan and second and third mortgages with Fifth
Tltird Bank to secure a $750,000 business loan.
When the Moores refinanced their personal mort-
gage, the title company employed by Diatnond mis-
takenly missed the mortgages to Fifth 'I'hird. Con-
sequently, when Diamond released its first mort-
gage, Fifth Third's mortgages gained first priority.
On appeal, the Tentlt District reversed the trial
court's denial of equitable subrogation. Distinguish-
ing Jones, the appellate court reasoned that Dia-
mond filed its mortgage only six business days after
its execution and that Diamond's negligence was
°only an ordinary mistake by Diamond's agent dur-
ing its title search." Ttte Tenth District ftirther em-
phasized that Lhe negligeoce was "immaterial" be-
cause Fifth Third was neither misled nor injured by
the mistake. The court noted that Fifth Third had
expected to be infcrior in priority to Diamond's li- en.

(][ 29) Washington Mutual furtlter asserts that the
trial court inappropriately relied upon cases from
the Fifth, Ninth, and Eleventh Districts, as well as
more recent cases from the Tenth District. See
Washington Mut. Bank v. Loveland, Franklin App.
No. 04AP-920, 2005-Ohio-1542, 2005 WL 737403;
Keyhank Natl. Assn. v. GMAC Mtge. Corp., Frank-
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lin App. No. 02AP-1293, 2003-Ohio-6651, 2003
WL 22927344; C'hase Manhattan Bank v. Westin,
Clennont App. No. CA2002-12-099,
2003-0hio-5112, 2003 WL. 22227394; FirstMerit
Bank, N.A. v. Aiulrews, Portage App. No.
2003-1-121, 2004-Ohio-5104, 2004 WL 2803228.
Washington Mutual argues that the factual eircum-
stances in each of these cases is distinguishable, be-
cause the party seeking equitable subrogation was
ncgligent beyond mere tnistake.

(91 301 Finally, Washington Mutual argues that
Caldwell would ttot be prejudiced by the subroga-
tion because she would be in the same position that
existed prior to the Aultmans' refinancing of the
Church Street property. Moreover, the *592 bank
claims that Caldwell would be unjustly enriched by
the first lien priority because she did not bargain for
first lien position and gave no consideration for that
priority.

(1 31 } In response, Caldwell argues that this mattcr
is governed by Jones and that Washington Mutual's
negligence precludcs the application of equitable
subrogation. "*624 Although Caldwell asserts that
Jones resolves the issue, she notes that the Eleventh
District in Assocs. Fin. Servs. v. Miller (Apr. 5,
2002), Portage App. No. 2001-P-46, 2002 WL
519667. affirmed the denial of Pan Atnerican
Bank's request for equitable subrogation when the
bank's agcnt conducted a title search but failed to
discover a preexisting mortgage. The Miller court
reasoned that Pan Atnerican "was in complete con-
trol of the loan process, and there is no allegation
that appellee acted fraudulently or otherwise tried
to conceal its properly recorded mortgage from ap-
pellant." The court rejected Pan American's conten-
tion that the appellee was unjustly enriched simply
because the bank's negligence provided it with a be-
nefit. The court concluded: "Equitable subrogation
will not be used to benefit parties who were negli-
gent in their business transactions, and who were
obviously in the best position to protect their own
interests."

(9[ 32) Caldwell asserts that Moore was decided
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wrongly and that the Tenth Distriet failed to ration-
ally distinguish Jones. Caldwell also states that
Moore involved refinancing by the same lender
while the present case involves a different lender
and a diffet'ent atnount.

(1 33) Caldwell further argues that negligence in
failing to conduct a property title search is not a
valid basis for cmploying equitable subrogation.
She contends that applying equitable subrogation in
such circumstances would encourage carelessness
and obviate the need for title searches and title in-
surance.

(1 34) In our view, Caldwell reads Jones too re-
strictively. Jones does not prohibit the application
of equitable subrogation in all circumstances in
which the mortgagee has been uegligent. Rather,
Jones and ,Scott, which Jones followed, denied the
application of equitable subrogation because the
party seeking equitable subrogation had failed to
act in conformity with ordinary and reasonable
practices to establish its first priority. See, also,
State .Sav. Bcnk v. Gunther (1998), 127 Ohio
App.3d 338, 713 N.E.2d 7(denying equitable sub-
rogation when bank filed the promissory note and
mortgage nine months after closing on the transac-
tion).

(y[ 35} The same was true in Loveland,Keybank,
and Westin. In Loveland, the Tenth District Court
of Appeals denied Washington Mutual's request for
equitable subrogation when the bank failed to en-
sure that Fifth Third Bank, with which the mort-
gagors had a revolving line of credit, closed ttte
home equity line. The court stated: "[A]ppellant
failed to follow the proper procedures to have the
*593 account closed and also failed to confirm that
the equity line had been closed and properly re-
leased to ensure that it had first priority in the pub-
lic records." Icl. at 91 13. Loveland cited with ap-
proval Keybank, in which the Tenth District did not
apply equitable subrogation when the bank seeking
subrogation knew of the second mortgage but failed
to get a subrogation agreement, which the bank
knew was required.
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('Jj 36} In Westin, the Westins took otn two small
business loans, whiclt were secured by two [norb

gage liens on thcir property. The Westins sub-
sequcntly obtained two residential mortgage loans

(loans 3 and 4), and they agreed to subordinate thc
two stnall busincss loans to loan 3. In 1998, the

Wostins obtained an additional tnortgage on the

property, which was used to pay off the two resid-
cntial mortgage loans. After the Westins defaulted,

Chase Manhattan Bank, the assigttee of the fifth
mortgage loan, brought a foreclosure action and

sought first-lien priority- The Twelfth District
Court of Appeals affirnred the denial of equitable
subrogation. It stated: "Chase relied upon tlte
'incorrect and uuinformed assumption' that North

"*625 Side [the mortgagee for the small business

loans] would subrogate its niortgage liens to
Chase's new mortgage lien. Chase never verified

with North Side tttat Chase would retain priority
after paying off i.oans 3 and 4. Chase was in com-

plete control of the loan process and therefore could

have protected its own interests. The mistake solely

rests with Chase."

(9( 37) Because the parties seeking equitable sub-
rogation in Jones, Loveland, KeyGanlc, and Westin
failed to follow reasonable practices to protect their
i7tterests, we find those cases readily distioguish-
able from the present case,

(91 38} As noted by Caldwell, the Eleventh District
Court of Appeals in Miller refused to apply equit-
ablc estoppel when the bank's agent failed to dis-
cover a preexisting mortgage lien during a title
search. The Ninth District has also adopted this
view. Leppo, Inc. v. Kiefer (Jan. 31, 2001), Sttmmit
App. Nos. 20097 and 20105, 2001 WL 81262.
Miller and Kiefer are thus at odds with Moore,
which permitted equitable subrogation ttnder tltcse
circutnstances. See, also, First Union Natl. Bartk v.
Harmon, Franklin App. No. 02AP-77,
2002-Ohio-4446, 2002 WI. 1980705 (allowing
equitable subrogation when title agent missed exist-
ing second mortgage during review of title abstract
prior to refinancing).
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[81 (T 39) In our view, Moore presents the better
approach to the circutnstances before us. As stated
in Jone.r, one of the purposes of etnploying equit-
able subrogation is to provide relief against mis-
takes. Jones-, 61 Ohio SL2d at 102, 15 0.0.3d 132,
399 N.E.2d 1215, quoting Canton Morris Ylan
Bank v. Most (1932), 44 Ohio App. 180, 184, 184
N.E. 765. See, also, Bridges• at '][ 13; We.stin at 14
8-9. Accordingly, the fact that a mistake occurred
does not preclude the application of equitable sub-
rogation in all circtnstances.

*594 [91 (140) Herein, it is undisputed that Wash-
ington Mutual's predecessor provided a loan in the
amount of $97,500 to the Aultmans. Washington
Mutual satisfied the prior mortgage of Peoples Sav-
ings Bank in the amount of $62,234 with the pro-
ceeds of its loan for the express purpose of obtain-
ing the first mortgage on the property. The mort-
gage was filed on August 19, 1997, six days after
closing on the loan. Caldwell acknowledges that
Washington Mutual's lack of awareness of her
mortgage was due to a defective title search. The
title report was attached as an exhibit to Caldwell's
memorandum in opposition to Washington Muttial's
motion for summary judgment. I'here are no allega-
tions that the bank failed to obtain a title search at
the appropriate titne or was dilatory in filing the
mortgage.

{1 41} Based on the record, Washington Mutttal's
failure to achieve first-lien position was due solely
to the title agent's inadvertcnt failure to discover
Caldwell's preexisting mortgage. Washington Mu-
tual's negligence was a "mere mistake," and its fail-
ure to obtain first-lien position was not due to the
bank's failure to follow ordinary business practices
to protect its interests. The applicatiou of equitable
subrogation in this instance comports with the doc-
trine's purpose of providing relief from mistakes.

(1 42) Moreover, Caldwell's position would not
change as a result of subrogation. Caldwell was ori-
ginally in the second-lien position, and Washington
Mutual has sought subrogation only to the extent
that it paid off the Peoples Savings Bank mortgage
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and not to the full ainount of its loan. Accordingly,

the substitution of Washington Mutual for Peoples

Savings Bank, in the amount of $62,234, has no cl-
fect on Caldwell's original position. Although Cald-

well's mortgage was executed **626 shortly after
the sale of the propcrLy and was filed days allcr

Wasttington Mutual's mortgage, Caldwell's tnort-
gage did not require the Aultmans to provide first-
lien priority. Under lhcsc facLs, WashingLon MuLu-

al's equity is strong, and the case is clear. Based on

the record before us, the trial court should have ap-
plied the doctrine of equitable subrogation, granted
Washington Mutual's motion for suniniary judg-
ment, and overruled Caldwell's motion for surrt-

tnary judgment.

[143) The first assignment of error is sustained.

{144} The j udgment of the trial court is reversed,
and the cause is remanded for further proceedings
consistent with this opinion.

Judgment reversed and cause remanded.

GRADY and DONOVAN, JJ., concur.
Ohio App. 2 Dist.,2007.
Washington Mut. Bank, FA v. Aultman
172 Ohio App.3d 584, 876 N.F.2d 617, 2007 -
Ohio- 3706

END OF DOCUMENT
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c
CHECK OHIO SUPREME COIJRT RULES FOR
REPORTING OF OPINIONS AND WEIGHT OF

LEGAL AUTHORITY.

Court of Appeals of Ohio, Fifth District, Delaware
County.

ALEGIS GROUP L.P. Plaintiff-Appcllec
V.

Steven D. LERNER, et al Defendants-Appellants
No. 2004-CAE-05038.

Nov. 15, 2004.

Background: Holder of second mortgage filed
cotnplaint in foreclosure. The Court of Common
Pleas, Delaware County, No. 03-02-109, entered
summat'y judgment in favor of bank, establishing
priority of tnortgages and judgment lien. Judgtnent
creditorappeatcd.

Holding: '1'he Court of Appeals, Gwin, J., held that
bank could not set forth a prima facie case for

equitablc subrogation of its tnortgage and, as a res-
ult, statutory scheme would deterrnine priority of
properly recorded second mortgage and judgment

lien.
Reversed andrentanded.

Mortgages 266 C^ ^163(2)

266 Mortgages
266III Construction and Operation

266III(D) Lien and Priority
266k 162 Priority of Record

266k163 In General
266k163(2) k. Priorities Between

Mortgages or Deeds of Trust. Most Cited Cases

Mortgages 266 e,=178

266 Mortgages
266111 Construction and Operation

Page 1

266I1I(D) Lien and Priority
266k177 Circumstances and 'I'ransactions

Subsequent to Mortgage Affecting Priority
266k179 k. In General. Most Cited

Bank could not set forth a prima facic casc for
equitable subrogation of its mortgage and, as a res-
ult, statutory scheme would determine priority of

properly recorded second mortgage and judgment
lien, where bank's title company mistakenly repor-
tcd second mortgage was released and did not dis-
cover judgrnent lien, and there was no evidence tttat
any party misled bank or its agent, or interfered in
its title search. R.C. 5301.23.

Civil appeal from the Delaware County Court of
Common Pleas, Case No. 03-02-109,Reversed and
Rcmanded.Atnelia A. Bower, Columbus, OH, for
Plaintiff-Appellee.

J. Edward Foley, Westerville, OH, for Defendant-
Appellant.

Hon: W. SCOTf GWIN, P.J., Hon: WILLIAM B.
HOF'F'MAN, J. and Hon: JOHN F. BOGGINS, J.

OPINION
GWJN, J.

*1 (`)[ l} Appellant Southprint, Inc. appeals a sum-
mary judgment of the Court of Common Pleas of
Delaware County, Ohio, which granted a decree of
foreclosure against the property owned by appellees
Steven D. and April J. Lerner, and established the
priority of mortgages and liens against the property.
Appellant assigns a single error to the trial court:

(9[ 2)°I. THE TRIAL COURT ERRED, ABUSED
ITS DISCRETION AND COMMITTED REVERS-
IBLE ERROR WHEN IT APPLIED THE DOC-
TRINE OF EQUITABLE SUBROGATION AND
GRANTED PARTIAL SUMMARY JUDGMENT

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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TO THE DEFENDANT, U.S. BANK, AND
DENIED THE MO'I'ION OF DEFENDANT,
SOUTHPRINT, INC. FOR RECONSIDERATION
ON THF, ISSUE OF LIEN PRIORITY."

{J 3} The record indicates on Decenibei- 21, 1995,

appcllces Stevcn and April Lerner exccutcd a

mortgage in favor of First Deposit National Bank in
the amount of $119,200. On the same rlay, the
Lerners executed a second mottgage to First De-

posit for $10,000. The mortgages were filed in
Delaware County, Ohio. In March, 2001, First De-

posit assigned the second tnortgage to plaintiff-ap-
pellee Alegis Group, and the assignment was filed

in ttte Delaware County Recorder's Office as well.

(9( 4) On July 8, 1998, defendant-appellant South-
print recorded a judgment against Steven Lerner in
the amount $8,885.45 plus interest.

{9( 5) In January of 2002, the Lerners refinanced
their loan through New Century Mortgage Corpora-

tion for $134,000. New Century ordered a title
search, which incorrectly reported the second mort-

gage was released, and which did not disclose any
judgment liens against the property. New Century
paid the prior mortgage and advanced the Lerners
$11,339.13. The new mortgage was filed in

Delaware County. New Century did not satisfy
eithet' the second mortgage or the judgment lien,
but only the first inortgage. New Century later be-

came U.S. Bank.

[1 6) Lerner's defaulted on their payments on the
second mortgage, and Alegis filed its complaint in
foreclosure in February 2003. The court granted de-
fault judgment, and then entertained motions for
summary judgment on the issue of the priority of
the various encumbrances on the property. The trial
court's summary judgment of January 22, 2004
found U.S. Bank in first position after taxes and
costs, to the extent of the prior mortgage it paid off,
with interest; Alegis Group in second position;
Southprint, Inc. in third position; and U.S. Bank for
the balance owed on its mortgage.

Page 2

{j 7) Southprint and Alegis filed motions for re-
consideration, which were overrtded on April 22,
2004. Also on April 22, 2004, the court entered a
decree of foreclosure, and this appeal ensued.

(18} The trial court found the doctrine of equitable
subrogation required U.S. Bank be granted priority
in its lien to the extent it had discharged the origin-
al first lien, but not as to the additional funds given
to the Lerner's. The court distinguished our case of
The Bank of New York v. Fifth Third Bank (January
30, 2002), Delaware Appellate No. OlCAF03005,
2002-Ohio-352, and found the facts in Federal
Home Loare Mortgage Corporation v. Moore
(September 27, 1990), Franklin Appellate No.
90AP-546, more similar to the case at bar.

*2 (1 9}R.C. 5301.23 sets forth the general rule re-
garding priority of mortgages. It provides all mort-
gages shall be recorded in the office of the county
recorder in the county in which the mortgaged
premises are situated, and shall take effect at the
time they are delivered to the recorder. If two or
more mortgages against the same property are
presented for recording on the same day, they take
effect in order of their presentation, with thc mort-
gage first in time having priority.

{9[ 10} The doctrine of subrogation is sometimes
applied by courts to alter the statutory scheme. Sub-
rogation generally substitutes one party in the place
of another with reference to the other's claim or
right, see, e.g., Federal Union Life Insurance v.
Deitsch (1934), 127 Ohio St. 505, 189 N.E. 440. In
State Department of Taxation v. Jones (1980). 61
Ohio St.2d, 99, 399 N.E.2d 1215, the Ohio Su-
preme Court explained conventional subrogation
focuses on the contractual obligations of the parties,
either express or implied, which cotnpel a payor-
creditor to be substituted for the creditor discharged
by the payor-creditor's loan. Legal subrogation, on
the other hand, arises by operation of law when one
party pays a debt due by anothcr under such cir-
cumstances that he is in equity entitled to the secur-
ity or obligation held by the creditor whotn he has
paid. Traditionally, subrogation grants relief to a
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party in order to prevent fraud, or to grant relief
hom mistake, and suhrogation depends upon the
facts and circumstances of each particular case,
Jones, citing Canton Morri.s Plan Baak v. Most
(1932), 44 Ohio App. 108, 184 N.E. 765.

(91 I 1) In the Moore case, relied upon by the trial
court, the Moore's refinanced several existing ntort-
gages on their home. The property carried a person-
al first tnortgage and a partnership mortgage on thc
residence. Later, tltere was a third mortgage to se-
cure a business loan. At this point, all the lenders
were aware of the first mortgage. However, when
Moore's refinanced their loans, they failed to dis-
close the third, business loan, and the title searchers
inissed the lien. On these facts, the Court o1' Ap-
peals for the 101h District found tlte bank's negli-
gence was not material as to equitable subrogation,
because the bank properly filed its mortgage. 'fhe
onty mistake was in the title search, and no one was
mislead or injurcd by this mistake. The court found
no one cttanged their position in reliance on the
mistake, and thcre was no prejudice because the
holder of the third mortgage never bargained for or
expected to be first in priority. The Franklin County
Court of Appeals found to elevate the third inort-
gage to a first lien position would be inequitable
because it would give the bank what it referred to
as "unearned windfall". Finally, the Franklin
County Court of Appeals found the titlc company's
negligence did not change appellant's rights to
equitable subrogation even if the appellant had a
remedy against the title company.

*3 {1 12) In our case of Bank of New York v. Fifth
Third Bank, the facts were quite different. There,
the Laymon 1'amily had an open-end mortgage also
known as a ltomc equity line of ceedit or t'evolving
credit line from Fifth Third Bank. When Laymon's
decided to consolidate their loan through the Bank
of New York, the Bank of New York requested a
payoff statement from Fifth Third Bank. The Bank
of New York sent the payoff check as requested,
but Laymon's did not submit a written request to
Fifth Tltird Bank to cancel the equity line of credit.

Page 3

At some point later, the Laytnon's discovered they
still had their equity loan, and borrowed the tnaxim-
um amount on the credit line. When the Laymon's
defaulted, the trial court had to detennine the prior-
ities of the liens. The court held Fifth 'I'hird's lien
was entitled to priority pursuant to statate, and the
mortgage of the Bank of New York was inferior to
Fifth Third Bank's lien. We agreed, finding pursu-
ant to R.C. 5301.232, the open-ended niortgage was
effective at the time it was recorded regardless of
when thc lender actually made the advances se-
cured by the mortgage. "I'his court declined to
provide equitable relief to the Bank of New York,
finding it had not protected its own interest by in-
suring the first loan was cancelled, and there was
no evidence Fifth Third Bank had in any way con-
tributed to the mistakc. This court held a prima fa-
cia case for equitable estoppel requires a plaintiff to
prove: (1) that the defendant made a factual misrep-
resentation; (2) that is misleading; (3) wltich in-
duces actual reliance which is reasonable and in
good faith; and (4) which results in a detriment to
the relying party, Bank of New York, supra, citing
Doe v. Btrre Cros,s/Blne Shield of Ohio (1992), 79
Oltio App.3d 369, 607 N.F.2d 492.

(`J( 131 Turning to the case at bar, we must review
the actions of the parties. U.S. Bank's title company
clearly made tnistakes when it reported appellee's
second mortgage was released, when in fact it was
not. The company was also negligent in not discov-
ering appellant Southpriot's lien. There is nothing
in the record to indicate any of the other parties
misled U.S. Bank or its agent, or interfered in its
search.

(9[ 14} We find U.S. Bank could not set forth a
prima facia case for equitable subrogation, and
upon these facts, wltere the record only shows that
properly recorded mortgages and liens were not
found, there is no rcasou to depart frotn the stat-
utory scheme set forth in R.C. 5301 regarding the
priority of liens.

{yl 15) U.S. Bank urges appellant did not file a
brief in opposition to U.S. Bank's motion for sum-
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mary judgment, btit only filed a motion for recon-
sideration after the court entered its judgment. A re-
view of the docket and recor(I does not substantiate
this assertion.

[116) The assigntnent of error is sustaincd.

{y( 17( For the foregoing reasons, the judgment of
the Court of Common Pleas of Delaware County,
Ohio, is reversed, and the cause is remanded to that
court for furtlier proceedings in accord with law
and consistent with this opinion.

HOFFMAN, J., and BOGGINS, J., concur.

JUDGMENT ENTRY

*4 For the reasons stated in our acconipanying
Memorandum-Opinioti, the judgtnent of the Court
of Comtnon Pleas of Delaware County, Ohio, is re-
versed, and the cause is remanded to tttat court for
further proceedings in accord with law and consist-
ent with this opinion. Costs to appellee U.S. Bank.

Ohio Ap - 5 Dist.,2004.
Alegis Group L.P. v. Lorncr
Not Reported in N.E.2d, 2004 WL 2647607 (Ohio
App. 5 Dist.), 2004 -Ohio- 6205

END OF DOCUMENT
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P erence to a lawful claim or right.
CIIECK OI-IIO SUPREME COURT RULES FOR
REPORTING OF OPINIONS AND WEIGIIT OF [2] SubrogaGon 366 E^-I

LEGAL AUTHORITY.

Court of Appeals of Ohio, Eleventh District, Port-
age County.

ASSOCIATES FINANCIAL SERVICES COR-
PORATION, Plaintiff-Appellee,

V.
Mike MILLER, et al., Defendants,

PAN AMERICAN BANK, FSB, Defendant-Appel-
lant.

No. 2001-P-0046.

366 Subrogation
366k1 k. Nature and Theory of Right. Most

Cited Cascs
Unlike conventional sttbrogation, which is premised
on the contractual obligations of the parties,
"equitable subrogation" arises by operation of law
when one having a liability or right or a fiduciary
relation in the premises pays a debt due by another
uuder suclt circutnstances that he is in equity en-
Litled to the security or obligation held by tlte cred-
itor whont he has paid.

April 5, 2002.

Holder of first mortgage on property filed com-
plaint in foreclosure against the propetYy, atid
named, atnong others, the ttolder of second mort-
gage, and the owner, as defendants. The Court of
Contmon Pleas entered summary judgment for the
first mortgage holder, and agaiust the owner and
second mortgage holder. Owner and second mort-
gage holder appealed. The Court of Appeals, Port-
age County, Christ(cy, J., held that doctrine of
equitable subrogation did not apply to give second
mortgage priority over first mortgagc cvcn though
the holder of the first mortgage willingly accepted
an inferior lien position when the prior owner gave
the company a mortgage on the property.

Affirmed.

West Headnotes

[1] Subrogation 366 G-l

366 Subrogation
366k1 k. Naturc and Theory of Right. Most

Cited Cases
Generally speaking, "subrogatiou" is the substitu-

[3] Subrogation 366 E^z-23(3)

366 Subrogation
366k23 Persons Making Advances for Discharge

of Debt or Incumbrance
366k23(3) k. Advances or Loans on Faith of

or Agreement for New Security. Most Cited Cases

Subrogation 366 C^38

366 Subrogation
366k37 Defenses and Grounds of Opposition

366k38 k. In General. Most Cited Cases
Doctrine of equitable subrogation did not apply so
as to give second mortgagee priority over holder of
first mortgage filed prior to recordation of second
mortgage, where secoud mortgagec's agent conduc-
ted tlte title search but failed to discover holder's
preexisting mortgage, second mortgagee was in
complete control of the loan process, and there was
no allegation that holder of first mortgage acted
fraudulently or otherwise tried to conceal its prop-
erly recorded mortgage from the second mortgagee
even though the holder willingly accepted an inferi-
or lien position when the purchaser gave the cotn-
pany a mortgage on the property.

tion of one person in the place of another with ref- [4] Subrogation 366 C;^38
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366 Subrogation
366k37 Defenses and Grounds of Opposition

366k38 k. In General. Most Cited Cases
Equitable subrogation will not be used to benefit

parties who were negligent in their business trans-

actions, and who were obviously in the hest posi-
tion to protect their own interests.

Civil Appeal from thc Court of Common Pleas,
Case No. 99 CV 0932, Judgtnent Affirmed.Atty.
Rick D. DeBlasis, Lerner, Sanipson & Rotltfuss,
Cincinnati, OH, for plaintiff-appcllcc.

Atty. Robert B. Holman, Oakwood Viltage, OH, for
defendant-appel l an t.

WILLIAM M. O'NEILL, P.J., .JUDITH A.
CHRISTLEY and ROBERT A. NADER, JJ.

OPINION

CHRISTLEY, J.

*1 This is an accclcrated calendar appeal submitted
to the court on the briefs of the parties. Appellant,
Pan American Bank, FSB, appeals from a final
judgment of the Portage County Court of Common
Pleas granting appcllee, Associates Financial Ser-
vices Corporation, summary judgment. For the fol-
lowing reasons, we affirm the judgment of the trial
court.

On September 13, 1993, Thomas Sutnmer
("Summer") conveyed property located at 3429 Pi-
oneer Trail, Mantua, Ohio, to Michael and Cynthia
Miller ("the Millers"). The Millers subsequently
granted a mortgage on the property to appellee in
the atnount of $123,326.80 on May 14, 1996.

On September 12, 1997, Summer filed a cotnplaint
to regain title, claiming that the Millers had fraudu-
lently acquired the property front him. The case
was resolved when a consent judgment entry was
filed on March 13, 1998, in which the Millers were
ordered to transfer title back to Summer.

Page 2

Aftcr regaining title, Sunuuer obtained a loao from
appellant, which was secured by a mortgage on the
property. The record shows that a portion of the
loan proceeds was used to extinguish two other
tnortgagcs given by Summer to Huntington Nation-
aI Bank ("Huntington National") and Cortlaud Sav-
ings and Banking Company ("Cortland Savings") in
1991 prior to transferring the property to the
Millers.F"'

FNI. Although not relevant to this appeal,
we would note that it is unclear how clean
title to the property was passed between
Sumnter and the Millers considering the
existence of the prior mortgages.

When the Millers defaulted on their mortgage pay-
nients, appellee filed a complaint in the Portage
County Court of Common Pleas seeking to fore-
close on the property. In addition to the Millers, ap-
pellee also named Summer, Jane Doe (Summer's
unknown spouse), Cortland Savings, appellant, and
the State of Ohio, Department of Taxation, as de-
fendantsP"2

FN2. Despite the fact that Huntington Na-
tional was a prior mortgage holder, ap-
pellee did not name the bank as a defend- ant.

Appellant filed an answer on April 11, 2000, deny-
ing the allegations in the complaint. On August 21,
2000, appellee filed a motion for summary judg-
ment arguing that there was no gettuine issue of
material fact, and that the company was entitled to
judgment as a matter of law.

In response, appellant filed an atnended answer on
September 15, 2000, in which it asserted a new
claim for equitable subrogation. According to ap-
pellant, the loan given to Summer was to be se-
cured with a mortgage replacing those already held
by Huntington National and Cortland Savings. As a
result, because the earlier mortgages were given
prior to the one granted by the Millers to appellee,
appellattt believed that its mortgage interest was en-
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Litled to first priority.

On November 13, 2000, the n-ial court granted ap-
pcltce's motiou for suntmary judgment against
Summcr. Moreover, the court also dismissed the
Millers, finding that thc court lacked personal juris-
diction over the couple. As for the remaining de-
fendants, the trial court conetuded that their re-
spective liens were not extinguished by the fore-
closure action.

Both Summer and appellant filed motions for re-
consideration from this judgment. Construing the
motions for reconsideration as briefs in opposition
to appellee's motion for.sutntnary judgtnent, the tri-
al court issued a new judgment entry on March 15,
2001, affirming its earlier decision_ In doing so, the
trial court disagreed with Summer's argument that
the consent judgtnent filed on March 13, 1998, ef-
fectively canceled appellee's mortgage on the prop-
erty. Rather, the court concluded that because the
mortgage predated both the filing of Summer's
complaint and the consent judgment, appellec's
niortgage was valid and enforceable.

*2 As for appellant, the trial court held that equit-
able subrogation should not be uscd to relieve the
company of its own errors. According to the trial
court, appellant, wlto was in complete control of the
lien search, escrow, and disbursetnent of the loan
funds, "simply missed [appellee's] mottgage[,]" and
neither Summer nor appellee "made any representa-
tion to [appellanQ that its lien would be given prior-
ity."

Frotn this judgment, appellant filed a timely notice
of appeal with this court. Under its sole assignment
of error, appellant argues that summary judgment
should not have been granted because, pursuant to
the facts attd circumstances of this case, it was en-
titled to relief under tlte doctrine of equitable sub-
rogation. We disagree.

At the outset, we note that summary judgment is
proper when: (1) there is no genuine issue as to any
material fact; (2) the moving party is entitled to

Page 3

judgment as a matter of law; and (3) reasonable
minds can come but to one conclusion, and that
conclusion is adverse to the party against whom the
motion for summary judgment is made, that party
being entitled to have the evidence construed niost
strongly in his 1'avor. Civ.R. 56(C); LeiGreich v.
A.J. Refrikercuion, Inc. (1993), 67 Ohio St.3d 266,
268. 617 N.E.2d 1068.

Material facts are those facts that ntight affect the
outcome of ttte suit under the governing law of the
case. Turner v. Turner (1993), 67 Ohio St.3d 337,
340, 617 N.E.2d 1123, citing Anderson v. Liberty
Z.obby, hec. (1986), 477 U.S. 242, 248, 106 S.Ct.
2505, 91 L_Ed.2d 202. To determine what consti-
tutes a genuine issue, the court must decide whether
the evidence presents a sufficient disagreement to
require submission to a jury, or wltether it is so
one-sided that one party must prevail as a matter of
law.

The

Ttunsr at 340, 617 N.E.2d I 123.

party seeking sununary judgment on the
groupd that the nonmoving party cannot prove its
case bears the initial burden of inforniing the trial
court of the basis for the niotion and of identifying
those portions of the record that demonstrate the
absence of a genuine issue of material fact on the
essential elements of the nonmoviug party's claitns.
Dresher v. Burt (1996), 75 Otiio St.3d 280, 293,
662 N.E.2d 264. The moving party must be able to
point specifically to sonte evidence of the type lis-
ted in Civ.R. 56(C) which affirmatively demon-
strates that the nonmoving party has no evidence to
support the nonmoving party's claim. Dresher at
293, 662 N.E.2d 264.

If the moving party fails to satisfy this initial bur-
den, summary judgment should be denied. Id.
However, if this initial burden is tnet, the nonmov-
ing party has a reciprocal burden to respond, by af-
fidavit or as otherwise provided in the rule, in an
effort to demonstrate that there is a genuine issue of
fact suitable for trial. Id. If the nonmoving party
fails to do so, the trial court may enter summary
judgment against that party if appropriate. Id.
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[]]f2] Generally speaking, °Is)ubrogation is the

'substitution of onc person in (he place of another

with reference to a lawffid claim or right.' " Tower

City Title Agenc)-, LLC r. F7ai.nnnn (Apr. 20,

2001), Lake App. No.2000-L-070, unreported, 2001

WL. 409528, at 2. quoting Fed. Horne Loan Mrge.

Corp. v. Moore (Sep(. 27, 1990). Franklin App. No.

90AP-546, unreported, 1990 WL 140556, at 2. Un-
like conventional subrogatinn, which is preniised

on the connacmal ohligations of the parties, equit-

able subrogation " ' * * * arises by operation of law
when one having a liability or right or a fiduciary
relation in the premises pays a debt due by another
under such circuntstances that he is in equity en-

titled to the security or obligation held bythe cred-

itor wltotn he has paid.' " State v. Jon.es (1980), 6[
Ohio Sr.2d 99, 102, 399 N.E2d 1215, quoting Fed.

Union Life Ins. C'o. v. L)eitsch (1934). 127 Ohio St.

505, 510, 189 N.E. 440.

*3 As the Supreme Court of Ohio noted in Jones,"
* * * equity in the granting of relief by subrogation
is largely concerned with and rests its intetfei-ence,

when called upon, on the prevention of frauds and
relief against mistakes, and it is enrrectly stated that
the right to it depends upon the facts and circum-
stances of each particular case. ** `" Jone.s at 102,
399 N.E.2d 1215, quoting Canton Mom-ris Ptan

Bank v. Most (1932), 44 Ohio App. 180, 184, 184

N.E. 765. Accordingly, "li]n order to entitle one to
subrogation, his equity must be sttrong and his case
clear." Jortes at 102, 399 N.E. 1215.

In Jones, Clevcland Federal Savings & Loan Asso-
ciation of Cuyahoga County ("Cleveland Federal")
agreed to refinance an earlier mortgage that had
been given to the cotnpany by Bernard and Bonnie
Jones ("tlte Jottes"). Midland Title Security, Inc.
("Midland") conducted a preliminary title search of
the subject property in August 1976 which only re-
vealed Cleveland Federal's previous mortgage.

Shortly after this preliminary title search, the In-
ternal Revenue Service filed a tax lien on the prop-
erty on September 16, 1976. Four days later, Frank,
Seringer & Chancy, C.P.A., filed two certificates of

judgment liens. Nevertheless, on Septentber 21,
1976, Cleveland Federal executed a second mort-
gage on the property that was not filed until
December 29, 1976.

Between the time of the execution and recording of
the second mortgage, the State of Ohio, Departnient
of Taxation, filed a certificate of judgment lien on
the propetYy. Wheu Midland conducted an updated
title search prior to the recording of the second
mortgage, the company discovered the Internal
Revenue Service tax lien and the two certificates of
judgment liens. However, the state's tax lien was
neither discovered nor reported to Cleveland Feder-
al before the second mortgage was filed. As a res-
ult, Cleveland Federal only satisfied the three dis-
covered liens and the cotnpany's own first mort-
gage.

When the state instituted foreclosure proceediugs,
Cleveland Federal was ttamed as a defendant and
maintained tltat its mortgage was entitled to priority
over the state's tax lien through equitable subroga-
tion. In rejecting this argument, the Supreme Court
of Ohio observed that it was Cleveland Federal's
"own actions [that] led to its dilemma of not obtain-
ing the best priority lien." Jones at 102, 399 N.H.2d
1215. According to the Court, because Cleveland
Federal was in complete control of the refinancing
application, the disbursetnent of the funds, the
filling out of all the forms, the date of the filing, the
hiring of the title company, and was aware of the
debts to the Internal Revenue Service and the ac-
counting firm, equitable subrogation would not be
invoked to rclieve Cleveland Federal from its
"improvident business tnaneuvers." Id at 103, 399
N.E.2d 1215.

[3] After considering the totality of the facts and
circumstances in this case, we conclude that the tri-
al court did not err in denying appellant's request
for equitable subrogation. Clearly, when appellant's
agent conducted the title search, it failed to discov-
er appellee's preexisting tnortgage. Furthermore,
appellant was in complete control of the loan pro-
cess, and there is no allegation that appellee acted
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fraudulently or otherwise tried to conceal its prop-
erty recorded inortgage 1'rom appellant.

*4 Appellant ai-gues that because appellec willingly
accepted an inferior lien position when the Millers
gave the company a mortgage on thc propcrty, it
has now been unjustty enriched by appellant's satis-
faction of the preexisting mortgages. However,
simply because appellant's negligence provided a
henefit to appellee does not necessarity tnean that
appellee was unjustly enriched. Instead, if equitable
subrogation were applied in the instant ntatter, an
innocent third party, appellee, would be harmed.

[4] Equitable subrogation will not be used to bene-
fit parties who were negligent in ttteir business
transactions, and who were obviously in the best
position to protect their own interests. Leppo, Iric.
v. Kiejer (Jan. 31, 2001), Summit App. Nos. 20097
and 20105, unreported, 2001 Ohio App. LEXIS
293, at 6. As a result, appellant's sole assignment of
error is not well-taken.

Based on the foregoing analysis, the judgment of
the trial court is affirmed.

O'NEILL, P.J., and NADER, J., concur,

Ohio App. 11 Dist.,2002.
Associates Financial Services Corp. v. Miller
Not Reported in N.E.2d, 2002 WL 519667 (Ohio
App. I 1 Dist.), 2002 -Ohio- 1610

END OF DOCUMENT
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CHECK OHIO SUPREME COUR'1' RULES FOR
REPORTING OF OPiNIONS AND WEIGHT OF

LEGAL AU1'HORITY.

Court of Appeals of Ohio, Ninth District, Sutnmit
County.

LEPPO, INC., Appellee,
v.

Joseph E. KIEFER, et al., Appcllants,
and

Sutnnit Bank, Appellee.
Nos. 211097, 20105.

Jan.31,200I.

Appeal frotn Judgment Entcred in the Court of
Common Pleas, County of Sutnmit, Ohio, Case No.
CV 98 12 4982.
William S. Pideock, and Joseph M. 'Leglcn, Attor-
neys at Law, Canton, OH, for Leppo, Inc., appellee.

Bradley P. Toman, Attorney at Law, Cleveland,
OH, for Norwest Mortgage, Inc., Joseph B. Kiefer,
and Debra L. Stock Kiefer, appcllants.

Alan Digirolamo, Attorney at Law, Akron, OH, for
Sumrnit Bank, appellee.

Robert A. Wood, and Maria Boccardi, Attorneys at
Law, Cleveland, OH, for Midland Commerce
Group, appellant.

BAIRD.

DECISION AND JOURNAL ENTRY

*1 Midland Commerce Group, Joseph and Debra
Kiefer, and Norwest Mortgage appeal the determin-
ation of lien priority in the forfeiture order of the
Summit County Cottrt of Cotnmon Pleas. This court

al'firms.

1.

Page i

The parties stipulated to the following facts before
the trial court. On February 10, 1996, Gregory and
Laura Duncan purchased property at 92 Melbourne
Avenue, Akron. On February 22, 1996, the
Duncans gave a $120,000 mortgage to Suaunit
Bank, appellee herein. On August 15, 1996, the
Duncans gave a $25,000 mortgage to First National
Bank of Ohio. Both thentortgage deeds were recor-
ded within days of being signed. On May 4, 1998,
Leppo, Inc. filed a judgment lien in the amount of
$4,491.98, with 18% per annum interest from Janu-
ary 1, t998. On June 12, 1998, Sununit Bank also
filed a judgment lien against Gregory Duncan's in-
terest in the property in the amount of $58,606.55
plus interest from May 21, 1998.

On September 26, 1998, Joseph and Debra Kiefer
entered into an agreement to purchase the property
from the Duncans for $150,000. On December 18,
1998, the Duncans transferred the property by war-
rauty deed to the Kiefers. On the same date, the
Keifers filed a mortgage deed for $120,000 to se-
cure a mortgage by Norwest Mortgage. Midland
Title Security, Inc., a part of Midland Commerce
Group, had perfornied a title search and issued title
insurance on the property. Midland had determined
that the property was encumbered by two debts: the
Summit Bank mortgage with a payoff figttre of
$121,752.00 attd the First National Bank mortgage
with a payoff figure of $16,274 .70.MAt the clos-
ing, these respective encumbrances were paid off.
Midland did not discover the judgtnent licns of
either Leppo or Summit Bank.

FNI. There was also a federal tax lien in
the arnount of $14,618.03, which Midland
discovered during the title search. That lien
was paid off prior to the closing, and is not
an issue in this appeal.
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On December 18, 1998, Leppo filed a complaint in

foreclosure against the Duncans and otltets to en-

force Leppo's judgtnent lien. 'I'he various parties
agreed to the stipulated facts recited above.

Howcvcr, Norwcst asserted that its mortgage

should have first priority because Norwest, in pay-

ing off the Summit Bank mortgage, obtained equit-
able subrogation of the rights initially held by Sum-

mit Bank pursuant to the inortgage.

On February 17, 2000, the trial court issued an or-
der sctting forth the priority of liens claimed by

Leppo, Sumntit Bank, and Norwest Mortgage. The
trial court deterniined that the Leppo judgment fien

had first priority, the SummitBank judgment lien
had second priority, and that the Norwest mortgage
had third priority. On April 28, 2000, the court is-

sued an order of foreclosure requiring tltat the re-
maining encumbrances be paid off in the priority

and antounts previously determined, at'ter the pay-
ment of outstanding property taxes.

Midland filed a notice of appeal. Norwest and the
Kiefers jointly filed a notice of appeal as well. The
appeals were consolidated, and Midland jointly rep-
resents appellants' case. Appellants assign two er-
rors.

II.

ASSIGNMENT OF ERROR I

PHE TRIAL COURT ERRED IN FINDING THAT
EQUITABLE SUBROGATION DOES NOT AP-
PLY TO THE KIEFERS' AND [NORWEST]
MORTGAGE, INC.'S FUNDS, AND IN TURN
GIVING LIEN PRIORITY TO LEPPO, INC.
AND SUMMIT BANK.

*2 Appellants propose that the trial court should
have determined that when Norwest paid off the
Sumntit Bank ntortgage, which was the first priority
encumbrance on the property, Norwest was step-
ping into the place of Summit Bank. Thus, by equit-
able subrogation, Norwest had first priority, the

Page 2

same priority held by the Sununit Bank mortgage
previously.

Subrogation is the accession of a second party to
rights that are held by another. See State v. Jones
(1980), 61 Ohio St.2d 99. 100-101, citing Aetna
Ccs. & Sur. Co. v. Hensgen (1970), 22 Ohio St.2d
83. This can be accotnplishcd by conventional sub-
rogation, which arises by contract cither express or
implied, or by equitable or legal subrogation. Jones,
61 Ohio St.2d at 101. Equitable subrogation "arises
by operation of law when one having a liability or
right or a fiduciary relation io the pretnises pays a
debt due by another under such circumstances that
he is in equity entitled to the security or obligation
held by the creditor whom he has paid." ld. at 102,
quoting Federa6 Uniort Life 1ns. Co. v. Deitsch
(1934), l27 Ohio St. 505, 510. However, the
primary purpose of equitable subrogation is to pre-
vent unjust enrichment. Sttete Savings 13cvEk v. Gun-
tfter (1998), l27 Ohio App.3d 338, 346. Thus, "[iln
order to entitle one to subrogation, his equity niust
be strong and his case clear." Jone.r, 61. Oltio St.2d
at 102. The applicability of equitable subrogation
depends upon the facts and circumstances of each
particular case.ld.

This court has found that it was inappropriate to ap-
ply the remedy of equitable subrogation where the
party seeking equitable subrogation was guilty of
culpable negligence. S'tate v. Jones (Dec. 29, 1978),
Lorain App. No. 2738, unreported, at 10. We have
also held that equitable subrogation is not appropri-
ate wherc the party seekittg its application was in
the best position to protect its own interest. Nation-
al City Bank v. ForsyIh (July 5, 1989), Sununit
App. No. 13992, unreported, at 4.

In the instant casc it is clear that when conducting
the title searclt Norwest's agent Midland negligently
failed to discover two judgment liens of record.
Furthermore, it is clear that the mortgage deed from
the Kiefers to Norwest stated that the instant mort-
gage was issued subject to "encumbrances of re-
cord." Thus, it is clear that Norwest accepted the
mortgage subject to encumbrances of record, but
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that Midland had inaccurately advised Norwcst that
there were no cncumbrances of record.

This error on the part of Norwest's agent Midland
does not constitute a situation where Norwest has
strong equity and a clear case to prevcnt the unjust

ettricttment of another.

This court eannot conclude that the trial cottrt crred

in determining that appellant Norwest's mortgage

was not entitled to first priority in equitable subrog-
ation to the former mortgage held by Sumntit Bank.

Appellants' first assigntnent of error is overruled.

ASSIONMENT OF ERROR Ii:

*3 THE TRIAL COURT ERRED IN FINDING
THAT THE NECESSARY ELEMENTS OF
LACHES ARE NO'r PRESENT AS APPLIED
TO THE LIEN OF SUMMIT BANK.

Appellants argue that the Summit Bank judgment
lien sltould not have priority over Norwest's ntort-
gage lien because Summit Bank should have
brought to Norwest's attention that Summit Bank
also had a judgment lien on the propcrty. Appel-
lants assert that Summit Bank's failure to advise
Norwest of the existing judgment lien should oper-
ate as [aches to prevent Sumtnit fl-om obtaining pri-
ority over Norwest. This court disagrees.

"Laches is an omission to assert a right for an un-
reasonable and unexplained length of titne, under
circumstances prejudicial to the adverse party."
Connin v. Bailey (1984), 15 Ohio St.3d 34, 35,
quoting Smith v. Snlith (1957), 107 Ohio App. 440,
443. Laches is a defense and if the defendant
proves the elements of laches, the burden will shift
to the plaintiff to explain the unreasonable delay in
pursuing his right. Steveru v. Natl. City Bank
(1989), 45 Ohio St.3d 276, 284-285, citing Russell
v. Fourth NatL Bank (1921). 102 Ohio St. 248, 268.
The elements of laches are:

Page 3

;1) conduct on the part of the defendant giving rise
to tlte situation of which complaint is made and
for which the complainant seeks a reniedy; (2)
delay in asserting the complainant's rights, the
complainant having had knowledge or notice of
defendant's conduct and having been afforded an
opportunity to institute a suit; (3) lack of know-
ledge or notice on the part of the defendant that
thc complainant would assert the right on whictt
he bases his suit; and (4) injury or prejudice to
the defendant in the event relief is accorded to
the complainant.

Stevens, 45 Ohio St.3d at 285, citing Smith, 168
Ohio St. at 455.

In the instant case, only the fourth element is estab-
lished, namely that failure of the court to grant re-
lief will injure the appellants. Most especially, ap-
pellants cannot prevail on eitlter the clement of un-
reasonable delay by Summit Bank or appellants'
lack of knowledge that Suntmit Bank liad a judg-
ment lien that it might seek to enforce. The parties
stipulated that Norwest paid off Summit Bank's
mortgage at the closing. Appellants argue that when
Summit Bank was called to provide the payoff fig-
ure to Norwest, Summit should have advised Norw-
est of the Summit Bank judgment lien on the prop-
erty. There is no evidence that the Summit Bank
employee who provided the mortgage payoff figure
was aware or sltould have been aware that Summit
also had ajudgement lien on the property.

Furthertnore, there is no evidence that Summit
Bank had a duty to inform Norwest about the judg-
ment lien, even if that information was available to
Summit's tnortgage payoff clerk. Clearly, Norwest
had conducted a sufficient title search to determine
that Summit Bank was a mortgage ltolder on the
property. There was no reason for Summit Bank to
assume anything other than that Norwest had thor-
oughly searched the title to find encumbrances of
record, as it had found the Sutnmit Bank mortgage.
Appellants have suggested no reason why Summit
Bank would advise a prospective mortgage lender
of the state of the title, albeit a title which included
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another encumbrance by Summit Bank. App. 9 Dist.)

*4 Finally, it is undisputed thaL the Iiens at issue END OF DOCUMENT
hcre were mattets of public record. Wherc an en-
cuutbrance is a matter of public record, constructive
knowledge of the encumbrance is presumed. See
7'ilier v. Hinton (1985). 19 Ohio St.3d 66. Norwest
is deemed to Itave constructive notice of the Sum-
mit Bank judgnient lien, which was a matter of re-
cord.

Because appellants did not prove the elements of
laches, the trial court correctly determined that the
defense of laches does not apply to the instant case.
Appellants' second assignment of eiTor is meritless,
and it is overruled.

rv.

Having overruled appellants' assignments of error,
we affirm thejudgment of the trial court.

Judgment affirmed.

The Court finds that there were reasonable grounds
for these appeals.

We order that a special mandatc issue out of this
Court, directing the County of Summit, Court of
Cotnmon Pleas, to carry this judgment into execu-
tion. A certified copy of this journal entry shall
constitute the mandate, pursuant to App.R. 27.

Intmediately upon the filing hereof, this document
shall constitute the journal entry of judgment, and it
shall be file stamped by the Clerk of the Court of
Appeals at which time the period for review shall
begin to tun. App.R. 22(E).

Costs taxed to Appellants.

Exceptions.

BATCHELDER, P.J., and WHITMORE, J., concur.
Ohio App. 9 Dist.,2001.
Leppo, Inc. v. Kiefer
Not Reported in N.E.2d, 2001 WL 81262 (Ohio
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