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1. EXPLANATION OF WHY THIS CASE IS OF GREAT PUBLIC AND GREAT
GENERAL INTEREST

This is an important case in which an Ohio Appellate Court has misapplied bindiﬁg
precedeht of this Court regarding representations .'Inade by attorneys on behalf of their clients.
This particular case is of great public interest and great general interest due to the effect the
Appellate Court’s decision could have on settlement negotiations between litigants. | It is
essential that litigants be able to rely on the re}')resentations made by their adversary’s attorney in
order to proceéd with settlement negotiations that may lead to a mutually acceptable resolution to
civil litigation. Settlement is a very importémt part of civii litiga‘gion in this State. Settlement
eases the burden placed on trial courts to timely resolve the civil cases that come before them. |

When parties engage in settlement negotiation, it is essential that they be able to rely on
the representations made by their adversary’s attorney. Parties hire attorneys for a specific
reason and settlement negotiation strategy and decisions are made on the basis of what the other
side has represented through theil; attorney. The Appellate Court’s decision is in conflict with
this Court’s previous rulings and with its own previous rulings.

| This Court has addressed the issue in Argo Plastic Products Co. v. City of Cleveland
(1984), 15 Ohio St.3d 389, Argo and its holding have also been, interpreted and suiaported in
Kraras v. Safeskin Corp., et al. (Aug. 26, 2004), U.8.D.C., 8.D. Ohio Eastern Div. No. 2:98-cv-
0169, 2004 WL 2375525 (unfeported in F.Supp.2d).
The principles of those two decisions are clear, holding that where an attorney is given
authority to negotiate a settlement but ultimately settles the client’s.claims on terms unacceptable
to the client, the settlement is nevertheless enforceable and the client is bound by the acts of his

attorney,
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The iﬁlpact of the Appellate Court’s decision will greatly affect settlement negotiations in
civil cases. Parties who should be able to rely on representations made by their adversary’s
attorney would now feér that the attorney lacked authority td settle. There would be good cause
| to worry that settlement was uncertain without going directly to the adverse party in order to
verify authorization of the settlement offer :or' acceptance. |

Accordingl-y, this matter presents a case of great public interest because scttlement
negotiation is essential to bring about out-of-court resolution to civil litigation. The Estate of
Verlin J. Place, et al. respectfully asks this Court to accept jurisdiction and resolve the issues
idenﬁﬁed in the Proposiﬁon of La_w, addressed below.,

II. STATEMENT OF THE CASE AND OF THE FACTS

The initial Complaint filed by Appellees Mary Adkins and Tim Adkins (hereinafter
collectively referred to as “Adkinses™) was filed on March 30, 2006. Sece Transcriﬁt of appellate
docket (hereinafter “Td”). 7d I. The claim arose from an automobile ﬁccident which occurred
May 22, 2004, The AdkKinses filed an Amended Complaint én March 16, 2007. 7d 4 In
résponse to the Amended Complaiht, Defendant American Family Insurance Group filed a
motion to dismiss. 7d 6. Defendant-Appellant Estate of Verlin J. Place {(hereinafter “Placé”)
filed an Answer to the Amended Complaint. 7d 7. The trial court sustained the motion of
American Family Insu;ranée Group to dismiss the Adkinses’ claim against that party. 7d 8. |

On April 29, 2008, the court ordered that State Farm Mutual Automobile Insurance
Company and Auto—Owﬁers Insurance Company be joined in the action. Td /4. On June 3,
2008, the Complaint of Intervening Plaintiff State Farm Mutual Automobile Insurance Company
was filed. 7d 16, On June 5, 2008, an Answer on behalf of the Appellant Place was filed. 7d

18
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On June 20, 2008, the Adkinses’ attorney accepte.d an offer of seitlement from Appellant
Place in the amount of $20,000.00. Adkinses then filed a motion to reinstate the case on the trial
docket, filing said motion on July 77, 2008. 7d 19. Appellant Place opposed the motion and filed
its own cfoss-motioﬁ tor enforce settlement on July 16, 2008. 7d 20. | |
On August 1, 2008, the trial court denied the motion of the Adkinses to reinstate the casc
on the trial docket and the court granted the crbss-fnotion of the Appellant Place to enforce the
settlement. The Adkiﬁses were ordered to.complly with all terms of the agreed upon settlement.
in the amount of $20,000.00. 7d 24,
On August 8, 2008, Auto-Owﬁers Insurance Company filed its Complaint for
subrogation, 7d 25. Appellant Place filed an Answer to the Complaint of Auto-Owners on
' Septembef 16, 2008. 7d 32. |
On August 13, 2008, the Adkinses filed a motion for clariﬁcétion of the court’s prior
order enforcing settlement. 7d 27. That motion was opposed by the Appellant Place on August
25,2008, 7d 29.
The underlying claim in this case arises from a motor vehicle accident which occurred on
May 22, 2004.. However, the sole assignment of error as raised in this memorandum in support
of jurisdiction p¢rtains only to the settlement negotiétion and acceptance of settlement offer
which occurred on June 20,-2008'. The facts pertinent to the settlement are recited below.
On June 20, 2008, counsel for the Appellant Place d.irectly conveyed aﬁ of_fer of
$20,000.00 to the Adkinses’ attorney, T. Jeffrey Beausay. 7d 20, Estate of Verlin J. Place’s
_ Opposition to Plaintiffs’ Motion and Cro&s—Motion of Place to Enforce Settlement; and the

Affidavit of Christopher W. Carrigg, Esq., hereinafter “Carrigg Affidavit” ar | 2. The offer
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conveyed was on behalf of Appellant Place and contemplated full and final settlement of the
matter. Td 20, Carrigg Affidavit at f 2.

Later in the'dajf on June 20, 2008, Attorney Beﬁusay con_tacted Attorney Carrigg and
advised that his clients accepted the $20,000.00 offer in full and final settlement of therclaim and
the attorneys further spoke that day and confirmed f.he séttleméﬁt agreement. Td 20, Carrigg
Affidavit ar § 3; and see Adkinses’ Appellate Brief, pp. 4-5. ,At the request of Adkinses’ ‘counsel,
the settlement check was nof to be sent until he had negotiated the two subrogation liens owned
by Staté Farm and Auto-Owners. Td 20, Carrigg Affidavit at § 3; and see Adkinses’Appellaié'
Brief, p.'5. ' | |

Relying oﬁ the communication of settlement, the court was contacted and informed that
settlement had been reached.l Td 20, Carrigg Affidavit ot § 4. One full week later on June 27,
2008, Attorney Beausay contacted Attorney Carrigg indicating there had been a
misunderstanding between himself and his clients .and that when his clients instructed him to “go
ahead and take it,” the reference was to a deposition as opposed to the settlement offér.
However, there is no question that on June 20, 2008, Attorney Beausay communicated that his
clients agreed to accept the $20,000.00 settlement in complete and final settlement of their
claims against the Defendant Estate of Verlin J. Place. 7d 20, Cafrigg Affidavit at 1 5-6.

| Thére is also no question that Attorney Beausay had the authority to settle and negotiate

settlement on behalf of his clieﬁts. See Adkinses’ Appelfate Brief, p. 4.
o “We continued in our efforts to settle the case.”

o I immediately called the Adkinses, and relayed this offer. The Adkinses wanted

to talk it over and call me back, but the deposmon of Doctor Smith was starting in
about one hour, so 1 leﬁ Jor the deposition.”
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o “I thought the Adkinses wanted to accept the offer, so I immediately called Mr.
Carrigg’s office to see if the offer was still on the table; if so, we would accept the

offer.”

o I then spoke wzth Mr. Carrigg directly, confirming that the Adkmses would
accept the $20 000.00 if it was still offered.”

See Adkinses’ Appellate Brief, p. 3.

As part of the settlément that was reached, it was agreed that upon payment of the
$20,000.00 to the Adkinses, both Maryl and Tim Adl_{ins would réview, sign and éomplete the
Full and Final Release With Affidavit, .including indemnity and hold harmlesrs provisions and
Adkinses would permit their attorney to sign a Dismissal Entry With Prejudice for ﬁling with the
Court, and it was understood that Adkinses would be responsible for paymg back any
subrogation liens mcludlng any owned by State Farm and Auto-Owners out of the proceeds of
the $20,000.,00 settlement. 7d 29, Defendant FEstate of Verlin J. Place's Opposition to Plaintiffs’
Motz;on Jor Clarification of Order, and the Affidavit of Christopher Carrigg, Esq., 1 5-6. |

‘The AdkinSeé appealed the trial court’s decision to the Ohio Second Appellate District,
The Appellate District rendered an opinion on February 6, 2009, vs;hich was journalized, entered
and ﬁled by the Clark Coﬁnty Clerk of Courts on February 9, 2009. The Appellate Court’s
decision reversed the trial court and remanded the case.

[IL PROPOSITION OF LAW #1

1. A Client is Bound by the Acts of His Attorney Where .tlle Attorney is Retained
and has the Authority to Negotiate a Settlement on His Client’s Behalf.

This is a case of great public interest because the decision of the Appellate Court cannot
be harmonized with Argo Plastic Products Co. v. City of Cleveland, and action by this Court is
required to ensure that similar cases are consistently adjudicated across Ohio. This Court’s

binding decision in Argo held, “The conduct of counsel is imputed to his client;” “That it would
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be manifestly unjust to appellants herein to vacate the judgment c;ntered_ below pursuant fo the
settlement on thé amount of damages.” Id. af 393.

This Court, in the Argo deci_sioﬁ, held a $500,000 settlement enforceable against a
municipal defendant where the city’s attbrhey had authority to ne.gotiate the claim, even thoﬁgh
the city’s a.ttoméy only had authority to negotiate up to a $2,500 set‘tIement.

In the present action, the Appclléte District addressed this Coﬁrt’s holding in Argo. The
Appellate District.held that the principles set forth by this Court in Argo.only pertain to a Civil
Rule 60(B) motion.r This Appellant rc;spectfully disagrees.

While Argo did involve a 60(B) motion, the Court’s decision, holdings, and principles
were directed o the issue of settlement and the issue of a client being bound by the acts of its
attorney. This Court.held that the municipal defendant was not entitled to relief from the
judgment in the amount of settlement over $500,000 after its attorney, who apparently had actual
authbrity to settle the claim for only $2,500 or l‘ess, agreed to the settlement of the drastically
_higher amount. The Court further held that the city’s remedy in that case, if ény, “lay in action
against counsel.” Addressing the settlement agreement, this Court held: “The city may indeed
have been factually surprised, perhaps even éhocked, that counsel, who supposedly had authority
to settle a case for $2,500, settled the instant lawsuit for over $500,000.” See /d. The Court was
not unsympathetic to thé city’s situation in Argo, but felt, “that it would be manifestly unjust to
appellants herein to vacate the judgmént entered belbw pursuant to the settleinent on the amount
of damages.” See /d

The holding of this Court in Argo was clarified and adopted in the United States District
Court for the Southern Districf of Ohio, Eastern Division, in the case of Kraras v. Safeskin

Corp., et al., supra. In Kraras, the U. 8. District Court adopts and interprets the holding of Argo.
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Kraras does not involve a 60(B) motion. There was no dispute in Kraras that the atforneys who
accepted the settlement on behalf of the plaintiff did, in fact, represent the plaintiff. Further,
there was no disputé that those attorneys communicated to the defense aftorney that the case had
reached a settlement. The U. 8. District Court held:

The authority to negotiate and settle a client’s claim ° need not be express, but

may be ascertained from the surrounding circumstances.” Elliott v. General

Motors Corp. (1991), 72 Ohio App.3d 486-488, 595 N.E.2d 463 (Manon

" County). In fact, “[B]ut for this rule, prudent litigants could not rely on opposing

counsel’s representation of authorization to settle.. Fear of a later claim that

counsel lacked authority to settle would require litigants to go behind counsel to

the opposing party in order to verify authorization for every settlement offer.”

Capital Dredge and Dock Corp. v. City of Deiroit (1986), 800 F. 2d 525 531 (6th

Circuit).

Relying on Ohio case law and specifically the holdings of the Ohio Supreme Court, the
‘Federal court held that where an attorney settles a client’s claims without even having the
authority to negotiate the settlement, then the settlement is not enforceable; citing Morr v.
Crouch (1969), 19 Ohio St.2d 24; conversely where an attorney is given the authority to
negotiate a seitlement but ends up seitling the claim on unacceptable terms to his client, such a
settlement is enforceable neverthe'less; referencing Argo Plastic Products, 15 Ohio St.3d at 392.

In this action, it is undisputed that the Adkinses’ attorney had authority to negotiate a
settlement. In the brief to the Second District Appellate Court, the Adkinses acknowledged, “We
contlnued in our efforts to settle the case.” See Adkmses Appellate Br:ef p. 4.

The Appellate Court relied on the fact that Argo involved a 60(B) request for relief, to
conclude that the principles illustrated by this Court in Argo do not apply to the instant action
and any othér action where a 60(B) request was not involved. Appellant Place respectfully

disagrees with the Appellate Court’s decision and finds support in its interpretation of Argo by

the Federal Court’s holdiﬁg in Kraras which did not involve a 60(B) request for relief.
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Further, the Appellate Court based its decision, on the Moor case. As Appellant Place
illustrated to the Court in its Appellate Brief, Morr is clearly distinguishable from the facts of the
instant action.” The attorney in Morr who agreed to a settlement on a real estate transététion, did
sb without any autﬁority to even negotiate on behalf of his client. In Morr, the attorney relied.on
representations made by the husband of his client. The prqblem was the husband was not a party
to the action and was not an owner of the parccl' of land, and therefore had absolutely no
- authority himself to make any representations regarding settl.ement authority. This Court held in
Morr that, “An attorney who is without épeciﬁc authorization has no implied power by virtue of
his general refainer to compromise and settle his client’s claim or cause of action.” See Morr,. 19
Ohiq St.2d at 27. In the instant action, the power of the Adkinses’ attorney goes beyond a
general retainer to represent them in the case. As stated above, there is no question that the
Adkinsgs’ attorney had authority from his clients to engage in settlement negotiations with the
Appellant Place. As that factual scenario exists in this case, the proper rule to apply would be
the Argo holding which would support enforcement of the settlement agreement. The Appellate
Court also diverted from its own holding in Garrison v. Daytonz;an Hotel (June 28, 1995), 105
Ohio App.3d 322 rwhere the Second District held that a defense attorney’s assent to a proposal by
the plaintiffs gave the plaintiffs authority to bind the defendant to that offer, despite the fact that
the defendant hotel asserted that its attorney did not have authority to seitle at that amount.

On the above facts, the precedent of the Argo case and its progeny should gbvem the
outcome of the underlying litigation and thus, the setilement between the Adkinses and the
Appellant Place should be enforced.

| Further, the Appeliate Court’s refusal to properly apply the Argo case in this

circumstance creates the risk that future settlement negotiations between litigants in civil cases in
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Fﬁrther, the Appellate Court’s refusal to properly apply the Arge case in this |
' circums.tanc_e creates the risk that future settlement negotiations between litigants in-civil cases in
the State of Ohiq will be hindered by the fear of parties that representations of an adveréary
attorney are not good enough, | This would create a burden and certainly difficult 'préctice of
attorneys trying to contact adversary parties directly to ratify settlement agree@ents. |
IV. CONCLUSION

| F-or the foregoing reasons, this casé invdlves ﬁlatters of pubiic and great general coﬁcem.
Appellént Place therefore requests that this Court téké'discretionarj/ jurisdiction in this appeal so -

that these matters could be reviewed on their merits.

Christopher W. Carmigg (OH23947)
Michael C. Mahoney (OH80111)
FREUND, FREEZE & ARNOLD
One Dayton Centre
1 South Main Street, Suite 1800
Dayton, OH 45402-2017
Phone: (937) 222-2424

Fax: (937) 222-5369
ccarrigg@ffalaw.com
mmahoney@ffalaw.com

ATTORNEYS FOR APPELLANTS,
FRANCO J. OREFICE, ADMINISTRATOR
OF THE ESTATE OF VERLIN J. PLACE
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. FAIN,'J. | ) |
e Plaintiffs-appellants Marya'nd Tim A. Adkins appealfrorn ajudgmententered by the ,'
trial Voo'Urt to enforce a purported _se_ttlement agreement' between them 'an'd- defendant- _
appellee Franco Orefice, Adminietrator ofthe Estate_'of VerlinJ. Place, deceaeed, Whereby
| the Adkinses would receive $20,000 from the _.Estate.' The Adkinses oontenc.:l&thatthe trial B
court erred by entering the judgment without a hearing, becau_se_ there isa gennine‘diepote
'vyhether'they ever entered into the,setttement agreement. Oreficecontends that the | _'
‘Adkinses’ aftorney, T. Jeffrey Beausay, who agreed to the $20 000 settlement had
, apparent authonty o enter into the settlement agreement on behalf of the Adkrnses
. One-mrght thmk that an attorney retalned to represent a client in connectlon witha
| matter in litigation would have apparent authority to settle that matter on behalf of the chent
but the ruie in Ohro is clearly otherwrse There may be an issue of fact whether the
| Ac__tk_rnses attorney had aotua_l authority to enter into the settlement .agreement.
Accordingly, the judgment of th'e trilalr court is Revereed, and this cause irs Remanded for

further proceedings consistent with this opinion.

I

Mary Adkins was injured when acar tnwhich she was’a passenger was struck by 7

acar belng driven by Place who allegedly-rana red ilght The Adkinses brought thls actron
against Place for i injuries and lost Wages Mary Adkins sustalned as a result of the colllsmn
and for Trm Adkins's loss of servrces and consortium. When the Adkinses d:scovered that
Place was deceased, _Orefice_,' as administrator of Place’s estate, was substituted as .

defendant.
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~ The e\)ents giving rise to the present controversy are set forth in a'n affidavit filed in
“the trial court by Beausay, the Adkmses attorney, the text of Wthh is as follows:
“1 | am trial counsel for plaintiffs in the above case. This case arises from a motor_ ,

vehicle accident that occurred on May 22, 2004." I just recently took over the case from

attorney Davad Kiger. Aiso two msurance oompanies with subrogatlon liens recently were .
ordered added as parttes |

2, Settlem_ent discussions were ongoing rfght up until.the d'ep-osition of Dr. Eric -
_Smifh on J.une 20 A new offer was made by .defendant right before said d-ep_ositio’n, and
the offer was relayed by telephone to our clients. | |

~ “3. During Dr. Smlth s deposmon Mr Adklns lefta message on my cell phone and |
stated that he and h_|S'W|fe_ wou!‘d_ like to go ahead W|th it, or w_e would like you to go ahead 7
-With it or words. to'that-_ effect, | interpretied-the message to me-anthat they Wanted.to'go -
.ahe_ad _Wit-h' the:settlement; they actuallly meant that they wanted to go ahead with .the.
depOSitionand trial, 1 B | |

“4. | called Mr. Carrig [who represented the-defendant] and stated that the case Was

se'ttled. Mr. Carrig s"aid he would call the cod_d' and notify the court that the case was
‘ settled. .. | o _

“5. On *_;Ju'ne 27 at approximatefy 2:00 p.m., Mr. Adkins called me, and stated that |
he was expecting to Vgo to irial on Monday, June 30. | e_x;jlain_ed to him that the c\ase was
| settled at his dihectfon. He was extremely surprised_ by thisf and exp'lained that, in hIS voice
-mail message, he meant for the'deoosition and t_rial to go forwafd, not the sett_iemen't.

6. | immed'iatety contacted Mr. Carrig and the court. * ** " (Emphasis in original.)
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SECOND APPELLATE DISTRICT




A4-

.On July 7, 2008, the Adkinses moved to relnstate the case on the trlal docket.
Orefrce opposed thls motron and moved mstead to enforce the settlement Without a
: hearlng, the trtal court overruled the Adk:nses motron and sustained Orefrce s motion to
"enforce the settlement agreement. The trial court entered the followmg Judgment

“Thls Court hawng fully considered Plarntlffs Motron to- Rernstate Case to Trial
_‘ Docket and Defendant Estate of Vertm J. Place’s Cross Motion to Enforce the Settlement
hereby finds that Plaintlffs motlon is not well—taken and thus is denled in 1ts entrrety The
Court further ﬁnds_ that Defendant s cross-motlon is well-taken, and is hereby_granted inits
'entirety. | N o o

“ORDERED, Plaintiffs’ motion is DENIED, and Defandant Estate of Verlin J. Place’s
oross-"motlon..is GRANTED; thus,,l‘r‘lainttfl‘s are _ordered_ to comply ;with all_ terms of the -
| 'agrséd;upon settlement i the amount of $20, 7000 00." (sold-face in .origi'nal. )

Subsequently, _the trial court entered a modlfrcatron of its judgment as follows:

“Th:s matter was before the Court on plaintiff's. motion for ctarlfrcatron of the Coart s
August 4, 2008 Entry ordenng plarntlffs to comply W|th all terms of the agreed upon i
settlement in the amount of $20,000. |

' “The Court most certalnly understands that there are four clalmants in this case:
Bl .(t) lVlary Adkins (2) Tlm Adkrns (3) State Farm and (4) Auto- Owners
“The Court will not, and cannot, orderAmerrcan Famlly todo anythlng since any and

“all cla;ms against that entrty were dismissed by way of Entry dated May 18, 2007

“The terms of the settlement are as follows: The Estate of Verlin Place is t& pay -

plaintiffs $20 000 forthwith. State Farm and Auto- Owners as subrogated entrt:es areto -

- be rer_mbursed from that $20,000 for benefits they paid to or on behaif of the plalntrffs. fn
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s
accordance wlth documents f.iled in the case, $6 19'l 12 is due and owing State Farr-n:‘
leavmg a balance of $13, 808.88. From this balance plaintiffs are to relmburse Auto«‘

| Owners for benet" ts it paid to oron behalf ofthe pla:ntlffs All remaining funds less agreed -
upon'attorney fees, are to be dlstnbuted directly to p[a:ntrffs-._

MTIS SO ORDERED” . -

 From the judgment of the trial court, the Adkinses appeal.

Bl
| : The Adkmses sole aSS|gnment of-error is as follows
' "THE TRIAL COURT ERRED IN GRANTING DEFENDANTS MOTION TO
-ENFORCE SE'ITLEMENT ” . |
The basis, both in the trlal court and on appeal for Oreﬂces argument that the |
,$20 000 settlement should be enforc&lﬁs That Beausay, the Adklnses attorney, had\'
apparent authority to enter mto a settlement agreement on behalf of his cllents, regard less :
of whether his cllents ever gave hlm actual authonty to do $0. |
- “Under an apparent-authonty analysts the acts of the pnncipal rather than the. .
.agent must be exammed Master Consor’ Corp. v. Banc Ohio Natronal Bank(1991) 61
; Ohio St.3d 570, 576 577 575 N. E. 2d 81 7 Forthe pr:nclpal to be llable the pnncnpal S acts
'must be found to have clothed the agent W|th apparent authonty ld Groob V. Key Bank,
108 OhIO St. 3d 348 2006- Ohlo-1 189 843 N. E 2d 1170 ) |
o "The apparent power of an agent is to be determlned by the act of the pnnolpal and
'not by the acts of the agent, a pnncrpal. is respon3|ble for the act_s of the agent wrthln his

“apparent authority only where the principal himself by his acts or conduct has clothed the
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agent with the appearance of the authorlty and not where the agents own conduct has 7
7 '-created the apparent authonty " I_ogsdon V. Mam Nottmgham Inv. Co. (Montgomery '
| _ County 1956) 103 Ohro App 233 242 3 Ohlo Op 2d 289, 74 Ohio L Abs 467, 141
-N E.2d 216. See a[so 3 0. Jur 3d 96 Agency and Independent Contractors §73 -

In the case before us, the only act that the Adklnses took that arguably clothed |
Beausay wrth apparent authorlty to enter into a settIement agreement on thelr behatf was: '
to retam hrm as their attorney to represent them in thls Iltsgatlon We are sympathetlo to
_ Oref:ce s argument that the mere act of retalmng an attorney to represent a chent wrth
respect to matters in Iitlgatlon W|thout more, ought to be enough for an adverse party or
1 a thrrd party, to beheve reasonabty that the attomey has authorlty to enter lnto a settlement'
of the matters in I|t|gat|on But that does not seem to be the Iaw in Ohro

In Morrv Crouch (1969) 19 Ohlo St 2d 24 Ruth Crouch owned land that was the
sub}ect of an appropnahon actton Her attorney her husband (who was not an 1 owner of
the Iand) and the assmtant attorne\r ge.neral repre entlng the S*ate met in chambers andr :
agreed to settle the approprtatron aotlon for $14 200 The attorney representmg Crouch :
mtstakenly believed that he had her authorlty to settIe the action. Crouch moved to vacate

the judgment then dled and her husband was substltuted as the executor of her estate. -

N The Supreme Court of Ohio heId that “an attorney who is wrthout specsf;c authorization has

no lmplzed power by wrtue of hrs general retainer to compromlse and settIe his chent’ :
cIarm or cause of action.” Id at 27. |

We have foIIowed Morrv. Crouch supra in Brothen‘on V. Bules (January 30 1981),
Clark _App._ No. 1440. See, also, Saylor V. Wr_Ide, Portage App. No. 200_6-P—01 14, 2007-

Ohio-4631. .
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Of the cases clted by Oreﬂce the most troublesome is Argo Plastrc Products v:,
Cleveland (1984) 15 Ohro St 3d 389 In that case, a default judgment was- rendered _.
- against the Clty of Cleveland as to liability. Whrle a damages hearmg was pendmg the crty ,
.attorney settled with the plaintiff for $553, 673 74 and judgment was entered agalnst the
| .clty in that amount Three months Iater the crty moved for rel|ef from the ;udgment under |
Civ. R GO(B) contendmg, among other thrngs that the clty attomey only had authorlty to |
settle the actron up to $2 500 The Supreme Court of Ohlo held that the city was not
,‘ entitled to rellef under Civ. R 60(B), oprnrng as follows | '
| “The C|ty may mdeed have been factually surprrsed' perhaps eve-n Shocked that its
! lrcounsel who supposedly only had authorrty to settle a case-for $2 500 settled the rnstant'
lawsmt for over $500 000 Nevertheless we hold that the city is not entltled to rellef from
| Judgment under Crv R. GO(B) pursuant to GTE [Automafrc Electnc V. ARC Industrresl
(1976) 47 Ohlo St. 2d 146], supra : | o

In our view,- thr.e'. principle expressed in __GTE, 'sup'ra,‘ with-respectto exCusabl_e '
“neglect under Civ. R. aol(B)'(r) applies equally to a claim of surprise und'e"r the same
| provrsron Forpurposes of Civ. R 60(B)(1) then the conduct of counseiis |mputed to hrs ,
' '_.cllent It follows that the crty may not now obtam relief from judgment under C|v R.
60(8)(1) solely upon ground of mlsconduct by its own attorney. Thus, under our holdmg =
in GTE supra any mlstake |nadvertence surprlse or excusable neglect as set forth in
Crv R: BO(B)('l) by counsel for a party does not entltle that party to relief from judgment 7'

under the rule. -
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ln the case sub jud:oe the c;ty occuples the same poSItIon as dld ARC Industnes k
in GTE supra As we dld in GTE we therefore rmpute [the crty attorney s] actrons to the
crty in con5|der|ng whether the crty may obtaln rellef from Judgment under CIV R. 60(8)(1) o
That bemg the case, the crtys contentlon that Civ. R 60(B) relief is warranted where |ts -
:attorney exceeds hrs settlement authorrty is w:thout ment The c:ty s remedy if any, ltes

elsewhere
“Whrle we have sympathy for the olty s srtuatlon we feel that it would be manlfestly 7
unjust to appel_lants herein to vacate the judg‘ment ent_ered below- pursuantto .the

' s:ettle'men_t on the amount of damages. Usin‘g the fanguage employed in GTE, 'supra, we -

ol would be ‘ "visiting the sins of ** * [th‘e city’s]'lawyer'up'on the xx [appellants] * Id, at 162,

Such would run afou! of the establlshed purpose of ClV R BO(B) whlch is to afford rellef _
| in the mterests of justrce Svoboo'a V. Brunswrck [(1983) 6 Ohro St 3d 348] at 351 See
| _also Blasco V. M:shk(1982) 69 Ohio St 2d 684 68?-688 FEw (Emphasrs in orrgrnal )
| Can the holdmg in Argo Plsstrc Products v Cleveland supra, he reconc.lw with the" '
” holdrng_rn Morr V. Crouch,lsupra,- to which it does not refer? We belleve that it can. Inthe
Argo Plastic Products opin:ioh, the 'Supreme Court of Ohio was at pains to note, repeatedly, '
that the tssue u-nder review aros_e in the context of a motion for relief from' ju'dgment. The -
judgme_nton.th"e se_ttlementin that case had already.become final, 5o that the extraordinary | _
circumsta.nces -setforth in C‘iv-l:i IGO(BV) were req‘uired.-to relieve the aggrieyed"litigaht from
lts effects The Supreme Court employed the familiar prznmple that bad Iawyenng is not
a Justl’r" ication for relief, under CIV R 60(!3) from a Judgment that has become final

By contrast the judgment on the settlement in the case before us, like the Judgment

.n Morrv Crouch supra has not become fnal a tlmely appeal havmg been taken from
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that Judgment We conctude that these two cases - Morr v. Crouch and Argo Ftastrc '

Products v. Cleveland are dlstrngurshable upen the ground that the former rnvo!ved a
Judgment th__at ha_d not yet become final, while the latter mvoived a judgment that had‘

|| become final, ”and that we thérerare need not conclude that in de'ciding/_:\rga Plastr'c .

. Products the Ohro Supreme Court. n‘nplrc:t]y overruled Morr V. Crouch |

O The other cases orted by Orefrce are easier to dlstmgmsh In Eﬂrott v Genera! :
\Motors Corp (1 991) 72 Ohro App 3d 486 in holdrng that an attorney s authorrty to settle
!1t|gat|on need not be express the court merely held that Where as rn that case there rsj

a factual dlspute whether the lltrgant gave his attorney actua! authorrty to settle the case,

: i: an evrdentrary hearrng |s requrred to resolve that rssue .of fact Srmrlarty, _|n Thmon V.

Newmann Ashtabula App No 2003—A 0006 2003 OhiO 64‘19 |t was held that a faotual '

drspute whether an attorney had actual authortty to settle a case requrred an evrdentrary o

hearrng and after that hearrng was held ina subsequent appeal the same court held that
‘there were facts in the record to upportthe trral co...rt’s f.ndrng ‘ at th clrer‘u nad in facL
'authonzed his attorney to settle the case. Thmon V. Newmann Ashtabula App. No. 2004— '
| A—0032 2005 Ohro-4486 Frnaily, in Gamson V. Daytonran Hotel(1995) 105 Ohro App 3d
322, a deolsron of thls court the i issue was whetherthe actual authorlty the chent had glven'
the attorney to sett!e the oase for $20 000 had explred as a result of an lntervenmg. "
counter-oﬁer We he!d that the lntervening counter-of-fer did not extinguish the authonty‘
that the chent had prevrous!y glven the attorney, WhICh the client had not revoked |

' One theme running throughout Oret” ce's brief i |s the suggestron that an attorney s
au_thonty to negotrate on beha[f of his clrent necessa_rrly _rmpli_es the authonty to enter tnto

a settlement agreement on behatf of his client, Inﬁour view, these authorities are not the
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lsame Thls |s lllustrated by a plausrble at. least rf not famlllar scenarlo |n whtch the
‘ attorney for the rnjured plalntrff rejects the rnsurance company s offer of $50, OOO to settle ;
-.'the case by saylng to the insurance company s attorney “See if your cllent can come up
‘ -w;th $100 OOO If it will offer that amount ! WIIl recommend to my clrent that she take lt o
In thls scenario, rt is clear that both attorneys are negotlatmg on behalf of therr clrents itis
equaily clearthat nelther attorney yet has authonty from the cllent to enter |nto a settlement
agreement Thus, the authortty to negotrate is not the same as the authorlty to enter mto-
a settlement agreement | | | |

Flnally, |n Rulh V. Fan Co (1997) 79 Ohlo St 3d 374 and in several of the cases
-clted above it has been hetd that where there is a factual dlspute concernmg the ex;stence L
of a settlement agreement an evrdenttary hearlng is necessary For this reason ‘we
conclude that |t is premature to determrne that Oreflce is. not entltled to enforce the alleged
settlement agreement There is a potent:al dlspute in thrs case whetherthe Adkrnses gave' |
2! _therr attorney actual authontv to ttle th!s lltlgatron The trral an.rt hes not held an
; evrdentrary hearlng on that factual issue. Although we. have concluded that Beausay was_

' wrthout apparent authorlty to enter into the settlement agreement it would be approprlate _

for the trial court to_ hold an evrdentlary heanng, unless the partles stlpulat_e t_he relevant' I

facts, to determine whether'Beaus‘,ay had actual authority from his clients to enter into the
;settlement agreement o_n their behalf, .

- The Adkinses’ sole assignment of error is sustained.' :

The Adkinses’ sole assignment of error having t)ee_n sustained, t,he-judgment ofthe
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tri_aléburt is Reversed, and this cause is Remanded for further procéé_dings_ consistent with

this opinion.

DONOVAN, P.J,, and BROGAN, J., concur. -
C,O_Pie._s mailed_ to: |

T. Jeffrey Beausay
Christopher W. Carrigg
Michael C. Mahoney
Mark J. Sheriff .-~
Alicia E. Zambelli .
Steven J. Zeehandelar -
'Hon. Douglas M. Rastatter
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IN THE COURT OF APPEALS OF QHIO

SECOND APPELLATE DISTRICT

CLARK CQUNTY
MARY ADKINS, et al. :
Plaintif-Appeliants Appeliate Case No. 0B-CA73
V. Trial Court Case No. 06-CV-0462
ESTATE OF VERLIN J. PLACE, etal. - (Civil Appeal from |

Gommeon Pleas Court)

Defendant-Appeliess
FINAL ENTRY

Pursuant to the opinion of thig court rendered on the _ 5t day

of ___February . 2009, the judgment of the trial court is Reversed, and this cause is

Remanded for furiher proceedings consistent with the opinion.

Costs {o be paid as stated in App.R, 24,

—~_

.
CLARK COUNTY “"}.\ |
COURT OF APPEALS AT F >\_> oo

FEB 9 2009
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ROMALD T NSENT, CLERK | : (%&m,ﬂ

MARYKDON({JVAN, Presiding Judge
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MIKE FAIN, Judge
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Copies mailed to!

T. Jeffrey Beausay

The Donahey Law Firm

495 8. High Street, Suite 100
Columbus, OH 43215

Christopher W. Carrigg
Michael C, Mahoney
Freurx!, Freeze & Arnold
One Dayton Center

1 8. Main Street, Suite 1800
Dayton, OH 45402-2017

Mark J, Sheriff

Alicia E. Zambell}

Wiles, Boayle, Burkholder & Bringardner, Co., LPA
300 Spruce Street, Floor One

Columbus, OH 43215

Steven J, Zeshandelar

Zeehandelar, Sabatino & Associates, |LLC
471 E, Broad Street, Suite 1200 .
Columbus, OH 43215

Hon. Dougias M. Rastatter

Clark County Dorestic Relatiops/Juvenile Court
101 E. Columbia Street

Springfleld, OH 45502
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