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OAC Ann. 5703-25-18

OHIO ADMINISTRATIVE CODE
Copyright (c) 2008 Anderson Publishing Company

* THIS DOCUMENT IS CURRENT THROUGH OHIO REGISTER FOR THE WEEK OF JANUARY 26-
30, 2009 *

5703 Department of Taxation
Chapter 5703-25 Public Utility Property Tax

OAC Ann. 5703-25-18 (2009)

5703-25-18. Partial exemption from real property tax.

(A) Real property that is not intended primarily for use in a business activity shall qualify
for a partial exemption from real property taxation pursuant to section 319.302 of the
Revised Code. For purposes of this partial exemption, "business activity" includes all uses of
real property, except:

(1) Farming;

(2) Leasing property for farming;

(3) Occupying or holding property improved with single-family, two-family, or three-family
dwellings;

(4) Leasing property improved with single-family, two-family, or three-family dwellings;
and

(5) Holding vacant land that the county auditor determines will be used for farming or to
develop single-family, two-family, or three-family dwellings.

(B) For purposes of this partial exemption, "farming" does not include land used for the
commercial production of timber that Is receiving the tax benefit under section 5713.23 or
5713.31 of the Revised Code and all improvements connected with such commercial
production of timber.

(C) In determining whether real property is qualified for the partial exemption, each separate
parcel of real property shall be classified according to its principal and current use, and each
vacant parcel of land shall be classified in accordance with its location and its highest and
best probable legal use. In the case where a single parcel has multiple uses the principal use
shall be the use to which the greatest percentage of the value of the parcel is devoted.

(D) In determining whether real property is qualified for the partial exemption, the county
auditor shall be guided by the property record of taxable real property coded in accordance
with the code groups provided for in paragraph (C) of rule 5703-25-10 of the Administrative
Code.

History: Effective: 12/15/2005.

R.C. 119.032 review dates: Exempt.

Promulgated Under: 5703.14.
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OAC Ann. 5703-25-I0

OHIO ADMINISTRATIVE CODE
Copyright (c) 2008 Anderson Publishing Company

* THIS DOCUMENT IS CURRENT THROUGH OHIO REGISTER FOR THE WEEK OF JANUARY 26-
30, 2009 *

5703 Department of Taxation
Chapter 5703-25 Public Utility Property Tax

OAC Ann. 5703-25-10 (2009)

5703-25-10. Classification of real property and coding of records.

(A) As required by section 5713.041 of the Revised Code, the county auditor shall classify
each parcel of taxable real property in the county Into one of the two following classifications,
which are:

(1) Residential and agricultural land and improvements;

(2) All other taxable land and improvements, including commercial, industrial, mineral and
public utility land and improvements.

(B) Each separate parcel of real property with improvements shall be classified according to
its principal and current use, and each vacant parcel of land shall be classified in accordance
with its location and its highest and best probable legal use. In the case where a single parcel
has multipie uses the principal use shall be the use to which the greatest percentage of the
value of the parcel is devoted. The following definitions shall be used by the county auditor to
determine the proper classification of each such parcel of real property:

(i) "Agricultural land and improvements" - The land and improvements to land used for
agricultural purposes, including, but not limited to, general crop farming, dairying, animal
and poultry husbandry, market and vegetable gardening, floriculture, nurseries, fruit and nut
orchards, vineyards and forestry.

(2) "Mineral land and improvement" - Land, and the buildings and improvements thereon,
used for mining coal and other minerals as well as the production of oil and gas including the
rights to mine and produce such minerals whether separated from the fee or not.

(3) "Industrial land and improvements" - The land and improvements to land used for
manufacturing, processing, or refining foods and materials, and warehouses used in
connection therewith.

(4) "Commerciai land and improvements" - The land and improvements to land which are
owned or occupied for general commercial and income producing purposes and where
production of income is a factor to be considered in arriving at true value, including, but not
limited to, apartment houses, hotels, motels, theaters, office buildings, warehouses, retail
and wholesale stores, bank buildings, commercial garages, commercial parking lots, and
shopping centers.

(5) "Residentiai land and improvements" - The land and improvements to the land used
and occupied by one, two, or three families.

3
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(C) Each property record of taxable real property shall be coded in accordance with the code
groups provided for in this paragraph. Each property record of exempt property shall also be
coded in accordance with the code groups for exempt property. The county auditor shall
annually furnish to the tax commissioner an abstract of taxable values in which is set out in
separate columns the aggregate taxable values of land and improvements in each taxing
district for each of the major code groups provided for in this paragraph, and an abstract of
exempt values in which Is set out in separate columns the aggregate exempt values of land
and improvements in each taxing district for each of the major exempt code groups provided
for in this paragraph. Click here to view image. Click here to view image. Click here to
view image.

(D) The coding system provided in this rule shall be effective for tax year 1985.

(E) Nothing contained In this rule however, shall cause the valuation of any parcel of real
property to be other than its true value in money or be construed as an authorization for any
parcel of real property in any class in any county to be valued for tax purposes at any other
value than its "taxable value" as set out in rule 5703-25-05 of the Administrative Code.

H i story: Effective : 12/ 15/200 5.

R.C. 119.032 review dates: Exempt.

Promulgated Under: 5703.14.

Statutory Authority: 5703.05.

Rule Amplifies: 5713.041.

Prior Effective Dates: 12/28/1973, 11/1/1977, 10/20/1981, 9/14/1984 (Emer.), 12/11/1984,
9/18/03.

NOTES:

LexisNexis 50 State Surveys, Legislation & Regulations

Real Property Tax - Assessment & Valuation
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*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY
AND FILED WITH THE SECRETARY OF STATE THROUGH MARCH 4, 2009 ***

*** ANNOTATIONS CURRENT THROUGH JANUARY 1, 2009 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH MARCH 4, 2009 ***

TITLE 3. COUNTIES
CHAPTER 319. AUDITOR

Go to the Ohio Code Archive Directory

ORC Ann. 319.302 (2009)

§ 319.302. Partial tax exemption for real property not intended primarily for use in business
activity

(A) (1) Real property that is not intended primarily for use in a business activity shall
qualify for a partial exemption from real property taxation. For purposes of this partial
exemption, "business activity" includes all uses of real property, except farming; leasing
property for farming; occupying or holding property improved with single-family, two-family,
or three-family dwellings; leasing property improved with single-family, two-family, or three-
family dwellings; or holding vacant land that the county auditor determines will be used for
farming or to develop single-family, two-family, or three-family dwellings. For purposes of
this partial exemption, "farming" does not include land used for the commercial production of
timber that is receiving the tax benefit under section 5713.23 or 5713.31 of the Revised
Code and all improvements connected with such commercial production of timber.

(2) Each year, the county auditor shall review each parcel of real property to determine
whether it qualifies for the partial exemption provided for by this section as of the first day of
January of the current tax year.

(B) After complying with section 319.301 [319.30.1] of the Revised Code, the county auditor
shall reduce the remaining sums to be levied against each parcel of real property that is
listed on the general tax list and duplicate of real and public utility property for the current
tax year and that qualifies for partial exemption under division (A) of this section, and
against each manufactured and mobile home that Is taxed pursuant to division (D)(2) of
section 4503.06 of the Revised Code and that is on the manufactured home tax list for the
current tax year, by ten per cent, to provide a partial exemption for that parcel or home.
Except as otherwise provided in sections 323.152 [323.15.2], 323.158 [323.15.8], 505.06,
and 715.263 [715.26.3] of the Revised Code, the amount of the taxes remaining after any
such reduction shall be the real and public utility property taxes charged and payable on each
parcel of real property, including property that does not qualify for partial exemption under
division (A) of this section, and the manufactured home tax charged and payable on each
manufactured or mobile home, and shall be the amounts certified to the county treasurer for
collection. Upon receipt of the tax duplicate, the treasurer shall certify to the tax
commissioner the total amount by which taxes were reduced under this section, as shown on

5
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the duplicate. Such reduction shall not directly or indirectly affect the determination of the
principal amount of notes that may be issued In anticipation of any tax levies or the amount
of bonds or notes for any planned improvements. If after application of sections 5705.31 and
5705.32 of the Revised Code and other applicable provisions of law, including divisions (F)
and (I) of section 321.24 of the Revised Code, there would be insufficient funds for payment
of debt charges on bonds or notes payable from taxes reduced by this section, the reduction
of taxes provided for in this section shall be adjusted to the extent necessary to provide
funds from such taxes.

(C) The tax commissioner may adopt rules governing the administration of the partial
exemption provided for by this section.

(D) The determination of whether property qualifies for partial exemption under division (A)
of this section is solely for the purpose of allowing the partial exemption under division (B) of
this section.

V History:

138 v H 1238 (Eff 12-19-80); 141 v H 201 (Eff 7-1-85); 146 v H 462 (Eff 9-3-96); 146 v H
517 (Eff 9-10-96); 147 v S 142. Eff 3-30-99; 150 v H 168, § 1, eff. 6-15-04; 151 v H 66, §
101.01, eff. 6-30-05.

7 Section Notes:

The provisions of § 557.15 of 151 v H 66 read as follows:

SECTION 557.15. The amendment by this act of sections 319.302 and 323.152 of the
Revised Code first applies in tax year 2005.

The effective date is set by § 612.21 of 151 v H 66.

The provisions of § 3 of SB 142 (147 v -- ) read in part as follows:

SECTION 3. * * * Section 319.302 of the Revised Code is presented in this act as a
composite of the section as amended by both Sub. H.B. 462 and Am. Sub. H.B. 517 of the
121st General Assembly, with the new language of neither of the acts shown in capital
letters. * * * This is in recognition of the principle stated in division (B) of section 1.52 of the
Revised Code that such amendments are to be harmonized where not substantively
irreconcilable and constitutes a legislative finding that such is a resulting version in effect
prior to the effective date of this act.

EFFECT OF AMENDMENTS

151 v H 66, effective June 30, 2005, rewrote the section.

T Related Statutes & Rules:

Cross-Reference to Related Statutes:

Appeal; certified tax rate as different from estimated rate; procedure for auditor, RC §
319.30.

6
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Certificate of reduction issued by county auditor, RC § 323.15.4.

Computation of tax reduction factors, RC § 319.30.1.

Effective tax rate defined, RC §§ 323.08, 5705.61.

Partial tax exemption on homesteads in counties with major league teams, RC 323.15.8.

Payments to compensate township for lost tax revenues, RC § 709.19.

Schedule of reduction in taxable value, RC § 323.15.2.

Settlement, RC § 321.24.

Tax on manufactured or mobile home, RC § 4503.06.

OH Administrative Code:

Tax reduction factor. OAC ch. 5705-7.

LexisNexis Practice Insights

2005 Budget Bill Increased Commercial Real Estate Taxes by Eliminating the 10-percent
"Rollback"

# Case Notes & OAGs:

CONSTITUTIONALITY.

When an apartment owners' association and apartment owners sought a writ of mandamus
(1) declaring that the amended version of RC § 319.302's tax rollback provision was
unconstitutional, under Ohio Const. art. I, § 2, and Ohio Const. art. XII, § 2, and (2) seeking
enforcement of the statute's prior version, their petition was a disguised claim for a
declaratory judgment and a prohibitory injunction, which, under RC § 2731.05, the court had
no mandamus jurisdiction to consider. State ex rel. Ohio Apt. Ass'n v. Wilkins, 2006 Ohio
App. LEXIS 6686, 2006 Ohio 6783, (2006).

Service: Get by LEXSTAT®
Citation: ohio rev code 319.302
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*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY
AND FILED WITH THE SECRETARY OF STATE THROUGH MARCH 4, 2009 ***

*** ANNOTATIONS CURRENT THROUGH JANUARY 1, 2009 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH MARCH 4, 2009 ***

TITLE 57. TAXATION
CHAPTER 5703. DEPARTMENT OF TAXATION

Go to the Ohio Code Archive Directory

ORC Ann. 5703.14 (2009)

§ 5703.14. Rules of department and of board; filing; amendments; right to review; hearing

(A) Any rule adopted by the board of tax appeals and any rule of the department of
taxation adopted by the tax commissioner shall be effective on the tenth day after the day on
which the rule in final form and in compliance with division (B) of this section is filed by the
board or the commissioner as follows:

(1) The rule shall be filed in electronic form with both the secretary of state and the
director of the legislative service commission;

(2) The rule shall be filed in electronic form with the joint committee on agency rule
review. Division (A)(2) of this section does not apply to any rule to which division (H) of
section 119.03 of the Revised Code does not apply.

If all filings are not completed on the same day, the rule shall be effective on the tenth day
after the day on which the latest filing is completed. If the board or the commissioner in
adopting a rule designates an effective date that is later than the effective date provided for
by this division, the rule if filed as required by this division shall become effective on the later
date designated by the board or commissioner.

(B) The board and commissioner shall file the rule in compliance with the following standards
and procedures:

(1) The rule shall be numbered in accordance with the numbering system devised by the
director for the Ohio administrative code.

(2) The rule shall be prepared and submitted In compliance with the rules of the Iegislative
service commission.

(3) The rule shall clearly state the date on which it is to be effective and the date on which
it will expire, if known.

(4) Each rule that amends or rescinds another rule shall clearly refer to the rule that is

8
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amended or rescinded. Each amendment shall fully restate the rule as amended.

If the director of the legislative service commission or the director's designee gives the
board or commissioner notice pursuant to section 103.05 of the Revised Code that a rule filed
by the board or commissioner is not in compliance with the rules of the legislative service
commission, the board or commissioner shall within thirty days after receipt of the notice
conform the rule to the rules of the legislative service commission as directed in the notice.

AII rules of the department and board filed pursuant to division (A)(1) of this section shall
be recorded by the secretary of state and the director under the name of the department or
board and shall be numbered in accordance with the numbering system devised by the
director. The secretary of state and the director shall preserve the rules in an accessible
manner. Each such rule shall be a public record open to public inspection and may be
transmitted to any law publishing company that wishes to reproduce it. Each such rule shall
also be made available to interested parties upon request directed to the department.

(C) Applications for review of any rule adopted and promulgated by the commissioner may
be filed with the board by any person who has been or may be injured by the operation of
the rule. The appeal may be taken at any time after the rule is filed with the secretary of
the* state, the director of the legislative service commission, and, If applicable, the joint
committee on agency rule review. Failure to file an appeal does not preclude any person from
seeking any other remedy against the application of the rule to the person. The applications
shall set forth, or have attached thereto and incorporated by reference, a true copy of the
rule, and shall ailege that the rule complained of is unreasonable and shall state the grounds
upon which the allegation is based. Upon the filing of the application, the board shall notify
the commissioner of the filing of the application, fix a time for hearing the application, notify
the commissioner and the applicant of the time for the hearing, and afford both an
opportunity to be heard. The appellant, the tax commissioner, and any other interested
persons that the board permits, may introduce evidence. The burden of proof to show that
the rule is unreasonable shall be upon the appellant. After the hearing, the board shall
determine whether the rule complained of is reasonable or unreasonable. A determination
that the rule complained of is unreasonable shall require a majority vote of the three
members of the board, and the reasons for the determination shall be entered on the journal
of the board.

Upon determining that the rule complained of is unreasonable, the board shall file copies of
its determination as follows:

(1) The determination shall be filed in electronic form with both the secretary of state and
the director of the legislative service commission, who shall note the date of their receipt of
the certified copies conspicuously in their files of the rules of the department;

(2) The determination shall be filed in electronic form with the joint committee on agency
rule review. Division (C)(2) of this section does not apply to any rule to which division (H) of
section 119.03 of the Revised Code does not apply.

On the tenth day after the determination has been received by the secretary of state, the
director, and, if applicable, the joint committee, the rule referred to in the determination shall
cease to be in effect. If all filings of the determination are not completed on the same day,
the rule shall remain in effect until the tenth day after the day on which the latest filing is
completed. This section does not apply to licenses issued under sections 5735.02, 5739.17,
and 5743.15 of the Revised Code, which shall be governed by sections 119.01 to 119.13 of
the Revised Code.

The board is not required to hear an application for the review of any rule where the
grounds of the allegation that the rule is unreasonable have been previously contained in an
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application for review and have been previously heard and passed upon by the board.

(D) As used in this section, "substantive revision" has the same meaning as in division (]) of
section 119.01 of the Revised Code.

+ History:

GC § 1464-4; 118 v 344, § 5; 120 v 358(385), § 2; Bureau of Code Revision, 10-1-53; 136 v
H 920 (Eff 10-11-76); 137 v H 25 (Eff 11-4-77); 138 v H 657 (Eff 9-24-79); 139 v H 694 (Eff
11-15-81); 140 v H 244 (Eff 7-4-84); 143 v H 111 (Eff 7-1-89); 148 v S 3(Eff 1-1-2001, §
5); 148 v S 3 (Eff 7-1-2000, § 7); 148 v S 11, § 3(Eff 4-1-2001); 148 v S 11, § 6. Eff 4-1-
2002.

T Section Notes:

FOOTNOTE

* "The" appears in HB 244 (140 v --) in lower case letters, not in all caps indicating amended
language, division (C).

The effective date is set by section 8 of SB 11.

COMMENT, LEGISLATIVE SERVICE COMMISSION

* * * Section 5703.14 of the Revised Code is amended by this act [Am. Sub. S.B. 11] for the
versions effective on April 1, 2001, and on April 1, 2002, and also by Am. Sub. S.B. 3 of the
123rd General Assembly. Comparison of these amendments in pursuance of section 1.52 of
the Revised Code discloses that they are not irreconcilable so that they are required by that
section to be harmonized to give effect to each amendment.

T Related Statutes & Rules:

Cross-Reference to Related Statutes:

Business and nonbusiness income tax, RC § 5747.21.

Electronic rule-filing system, RC § 103.05.11.

Estate tax lien and discharge, RC § 5731.37.

Horse racing; enforcement of statutes by state racing commission, RC § 3769.10.

Legislative review of administrative rules; revisions, RC § 119.03.1.

Powers and duties --

Board of tax appeals, RC § 5703.02.

Tax commissioner, RC §§ 5703.04, 5703.05.

Publication of Ohio administrative code; rule codification procedure, RC § 103.05.

10
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Rule, filed in final form defined, RC §§ 111.15, 121.24.

Rule of department of taxation not subject to review date process, RC § 119.03.2.

i OH Administrative Code:

Board of tax appeals. OAC ch. 5717-1.

Department of taxation. OAC ch. 5703-1 et seq.

Existing rules and regulations. OAC 5703-1-04.

Division of tax equalization. OAC ch. 5705-1 et seq.

Public notice of any proposed change in rules. OAC 5705-1-01.

Legislative service commission--

Duties of LSC director concerning codification of rules. OAC 103-3-01 et seq.

7 Case Notes & OAGs:

GENERALLY.

The commissioner's informal instruction as to the 70/30 apportionment of situsable utility
property was in fact a rule and thus invalid as not adopted in accordance with RC §§ 119.01
et seq and 5703.14: Condee v. Lindley, 12 Ohio St. 3d 90, 465 N.E.2d 450 (1984).

Special Instruction 21 concerning computation of an interstate carrier's Ohio corporate
franchise tax liability is invalid because it was not promulgated in accordance with the
statutory provisions for administrative rules: McLean Trucking Co. v. Lindley, 70 Ohio St. 2d
106, 435 N.E.2d 414 (1982).

Under RC §§ 5703.02 and 5703.14, a method is provided whereby any person may challenge
the reasonableness of any rule adopted by the tax commissioner under his rulemaking
power: Wheeling Steel Corp. v. Evatt, 143 Ohio St. 71, 54 N.E.2d 132 (1944).
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ORC Ann. 5717.02 (2009)

§ 5717.02. Appeals from fmal determinations; procedure; hearing

Except as otherwise provided by law, appeals from fmal determinations by the tax commissioner of any prelimittary,
amended, or final tax assessments, reassessments, valuations, determinations, fmdings, computations, or orders made by
the commissioner may be taken to the board of tax appeals by the taxpayer, by the person to whom notice of the tax -
assessment, reassessment, valuation, determination, fmding, computation, or order by the commissioner is required by
law to be given, by the director of budget and management if the revenues affected by such decision would accrue pri-
marily to the state treasury, or by the county auditors of the counties to the undivided general tax funds of which the
revenues affected by such decision would primarily accrue. Appeals from the redetermination by the director of devel-
opment under division (B) of section 5709.64 or division (A) of section 5709.66 ofthe Revised Code may be taken to
the board of tax appeals by the enterprise to which notice of the redetemiination is required by law to be given. Appeals
from a decision of the tax commissioner conceming an application for a property tax exemption may be taken to the
board of tax appeals by a school district that filed a statement conceming such application under division (C) of section
5715.27 ofthe Revised Code. Appeals from a redeternunation by the director ofjob and family services under section
5733.42 ofthe Revised Code may be taken by the person to which the notice of the redetermination is required by law to
be given under that section.

Such appeals shall be taken by the filing of a notice of appeal with the board, and with the tax commissioner if the tax
commissioner's action is the subject of the appeal, with the director of development if that director's action is the subject
of the appeal, or with the director ofjob and family services if that director's action is the subject of the appeal. The no-
tice of appeal shall be filed within sixty days after service of the notice of the tax assessment, reassessment, valuation,
determination, finding, computation, or ordet"by the commissioner or redetermination'by the director has been given as
provided in section 5703.37, 5709.64, 5709.66, or 5733.42 of the Revised Code. The notice of such appeal may be filed
in person or by certified mail, express mail, or authorized delivery service. If the notice of such apjreal is filed by certi-
fied mail, express mail, or authorized delivery service as provided in section 5703.056 [5703.05.6] of the Revised Code,
the date of the United States postmark placed on the sender's receipt by the postal service or the date of receipt recorded
by the authorized delivery service shall be treated as the date of filing. The notice of appeal shall have attached thereto
and incorporated therein by reference a true copy of the notice sent by the commissioner or director to the taxpayer,
enterprise, or other person of the fmal determination or redetemtination complained ot^ and shall also specify the errors
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therein complained of, but failure to attach a copy of such notice and incorporate it by reference in the notice of appeal
does not invalidate the appeal.

Upon the filing of a notice of appeal, the tax commissioner or the director, as appropriate, shall certify to the board a
transcript of the record of the proceedings before the commissioner or director, together with all evidence considered by
the convnissioner or director in connection therewith. Such appeals or applications may be heard by the board at its of-
fice in Columbus or in the county where the appellant resides, or it may cause its examiners to conduct such hearings
and to report to it their findings for affirmation or rejection. The board may order the appeal to be heard upon the record
and the evidence certified to it by the commissioner or director, but upon the application of any interested party the
board shall order the hearing of additional evidence, and it may make such investigation conceriiing the appeal as it
considers proper.

HLSTORY:

GC § 5611; 106 v 3A6(260), § 54; 118 v 344; 119 v 34(48); Bureau of Code Revision; 10-1-53; 135 v S 174 (Eff
12-4-73); 136 v H 920 (Eff 10-11-76); 137 v H 634 (Eff 8-15-77); 139 v H 351 (Eff 3-17-82); 140 v H 260 (Eff 9-27-
83); 141 v S 124 (Eff 9-25-85); 141 v H 321 (Eff 10-17-85);
148 v S 287 (Eff 12-21-2000); 149 v S 200. Eff 9-6-2002.

145 v S 19 (Eff 7-22-94); 148 v H 612 (Eff9-29-2000);
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§ 5717.04. Appeal from decision of board of tax appeals to supreme court; parties who may appeal; certification

The proceeding to obtain a reversal, vacation, or modification of a decision of the board of tax appeals shall be by
appeal to the supreme court or the court of appeals for the county in which the property taxed is situate or in which the
taxpayer resides. If the taxpayer is a corporation, then the proceeding to obtain such reversal, vacation, or modification
shall be by appeal to the supreme court or to the court of appeals for the county in which the property taxed is situate, or
the county of residence of the agent for service of process, tax notices, or demands, or the county in which the corpora-
tion has its principal place of business. In all other instances, the proceeding to obtain such reversal, vacation, or modi-
fication shall be by appeal to the court of appeals for Franklin county.

Appeals from decisions of the board determining appeals from decisions of county boards of revision may be insti-
tuted by any of the persons who were parties to the appeal before the board of tax appeals, by the person in whose name
the property involved in the appeal is listed or sought to be listed, if such person was not a party to the appeal before the
board of tax appeals, or by the county auditor of the county in which the property involved in the appeal is located

Appeals from decisions of the board of tax appeals determining appeals from final determinations by the tax commis-
sioner of any preliminary, amended, or final tax assessments, reassessments, valuations, determinations, findings, com-
putations, or orders made by the commissioner may be instituted by any of the persons who were parties to the appeal or
application before the board, by the person in whose name the property is listed or sought to be listed, if the decision
appealed from determines the valuation or liability of property for taxation and if any such person was'not a party to the
appeal or application before the board, by the taxpayer or any other person to whom the decision of the board appealed
from was by law required to be certified, by the director of budget and management, if the revenue affected by the deci-
sion of the board appealed from would accrue primarily to the state treasury, by the county auditor of the county to the
undivided general tax funds of which the revenues affected by the decision of the board appealed from would primarily
accrue, or by the tax commissioner.

Appeals from decisions of the board upon all other appeals or applications filed with and determined by the board
may be insdtuted by any of the persons who were parties to such appeal or application before the board, by any persons
to whom the decision of the board appealed from was by law required to be certified; or by any other person to whom
the board certified the decision appealed from, as authorized by section 5717.03 of the Revised Code.
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Such appeals shall be taken within thirty days after the date of the entry of the decision of the board on the journal of
its proceedings, as provided by such section, by the filing by appellant of a notice of appeal with the court to which the
appeal is taken and the board. If a timely notice of appeal is filed by a party, any other party may file a notice of appeal
within ten days of the date on which the first notice of appeal was filed or within the time otherwise prescribed in this
section, wliichever is later. A notice of appeal shall set forth the decision of the board appealed from and the errors
therein complained of. Proof of the filing of such notice with the board shall be filed with the court to which the appeal
is being taken. The court in which notice of appeal is first filed shall have exclusive jurisdiction of the appeal.

In all such appeals the tax commissioner or all persons to whom the decision of the board appealed from is required
by such section to be certified, other than the appellant, shall be made appellees. Unless waived, notice of the appeal
shall be served upon all appellees by certified mail. The prosecuting attorney shall represent the county auditor in any
such appeal in which the auditor is a party.

The board, upon written demand filed by an appellant, shall within thirty days after the filing of such demand file with
the court to which the appeal is being taken a certified transcript of the record of the proceedings of the board pertaining
to the decision complained of and the evidence considered by the board in making such decision.

If upon hearing and consideration of such record and evidence the court decides that the decision of the board ap-
pealed from is reasonable and lawful it shall affirm the same, but if the court decides that such decision of the board is
unreasonable or unlawful, the court shall reverse and vacate the decision or modify it and enter final judgment in accor-
dance with such modification.

The clerk of the court shall certify the judgment of the court to the board, which shall certify such judgment to such
public officials or take such other action in connection therewith as is required to give effect to the decision. The "tax-
payer" idcludes any person required to return any property for taxation.

Any party to the appeal shall have the right to appeal from the judgment of the court of appeals on questions of law, as
in other cases.

HISTORY:

GC § 5611-2; 107 v 550; 116 v 104(123), § 2; 118 v 344(355); 119 v 34(49); Bureau of Code Revision, 10-1-53;
125 v 250 (Eff 10-2-53); 135 v S 174 (Eff 12-4-73); 137 v H 634 (Eff 8-15-77); 140 v H 260 (Eff 9-27-83); 142 v H
231. Eff 10-5-87.
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ARTICLE IV. JUDICIAL

Go to the Ohio Code Archive Directory

Oh. Const. Art. IV, § 2 (2009)

§ 2. The supreme court

(A) The supreme court shall, until otherwise provided by law, consist of seven judges, who
shall be known as the chief justice and justices. In case of the absence or disability of the
chief justice, the judge having the period of longest total service upon the court shall be the
acting chief justice. If any member of the court shall be unable, by reason of illness, disability
or disqualification, to hear, consider and decide a cause or causes, the chief justice or the
acting chief justice may direct any judge of any court of appeals to sit with the judges of the
supreme court in the place and stead of the absent judge. A majority of the supreme court
shall be necessary to constitute a quorum or to render a judgment.

(B) (1) The supreme court shall have original jurisdiction in the following:

(a) Quo warranto;

(b) Mandamus;

(c) Habeas corpus;

(d) Prohibition;

(e) Procedendo;

(f) In any cause on review as may be necessary to its complete determination;

(g) Admission to the practice of law, the discipline of persons so admitted, and all other
matters relating to the practice of law.

(2) The supreme court shall have appellate jurisdiction as follows:

(a) In appeals from the courts of appeals as a matter of right in the following:

(i) Cases originating in the courts of appeals;
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(ii) Cases involving questions arising under the constitution of the United States or of
this state.

(b) In appeals from the courts of appeals in cases of felony on leave first obtained,

(c) In direct appeals from the courts of common pleas or other courts of record inferior
to the court of appeals as a matter of right in cases in which the death penalty has been
imposed;

(d) Such revisory jurisdiction of the proceedings of administrative officers or agencies as
may be conferred by law;

(e) In cases of public or great general Interest, the supreme court may direct any court
of appeals to certify its record to the supreme court, and may review and affirm, modify, or
reverse the judgment of the court of appeals;

(f) The supreme court shall review and affirm, modify, or reverse the judgment In any
case certified by any court of appeals pursuant to section 3(B) (4) of this article.

(3) No law shall be passed or rule made whereby any person shall be prevented from
invoking the original jurisdiction of the supreme court.

(C) The decisions in all cases in the supreme court shall be reported, together with the
reasons therefor.

(Amended November 8, 1994)

+ Related Statutes & Rufes:

Cross-Reference to Related Statutes:

Habeas corpus, RC § 2725.01 et seq.

Judges, RC § 2503.01 et seq.

Mandamus, RC § 2731.01 et seq.

Mandamus action to require production of public record, RC § 149.43.

May issue certain writs not provided for in this section, RC § 2503.40.

Quo warranto, RC § 2733.01 et seq.

Ohio Rules:

Rules of practice, Page's ORC Titles XXIII-XXV [23-25].

Comparative Legislation:

JUDICIAL POWER, USCS CONST. ART. III, § 1

* Practice Manuals & Treatises:

Anderson's Ohio Civil Practice with Forms § 72.01 Substance of the Action
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01HO BOARD OF TAX APPFAr,S
Ohio. Aparttnent Association

and

Greenwich Apartments, Ltd.

and

D & S Properties,

Appellants,

vs.

Wil}iam W. Wilkins, Tax Commissioner
of Ohio,

Appellee.

APPEARANCES:

CASENO. 2006-A-861

(RULE REVIEW)

DECISION AND ORDER

For the Appellants - Calfee, Halter & Griswold LLP
Lawra C. McBride
1400 MoDonald. lnvestment Center
800 Suptxior.Avenue
Cleveland, Ohio 44114

Forthe Appellee - Nancy H. Rogers
Attorney General of Ohio
I.awrence D. Pratt
Alan P. Schwepe
Assistant Att4rueys General
30 East Broad Street, 25°i Floor
Columbus, Ohio 43215

Entered BEE 3 Q 2003

Ms. Margulies;l4tr. F.berhart; and Mr. Dunlap concur.

This cause and nzatter comes on to be considered by the Board of Tax

Appeals pursuant to an application for rule review. By such applisation, this board has
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been asked to review Ohio Adm. Code 5703-25-18 and 5703-25-10 (only insofar as

and to the extent that it is the mechanism by which the connmissioner would effect the

changes set fortli in Ohio Adm. Code 5703-25-18), pursuant to the powers vested in

this board by R.C. 5703.14. Such request for review arises out of what the'appellants

claim is the disparate treatment of di.fferent classes of real property owners resulting

from the amendment of R.C. 319.302 in 2005 which precluded certain property

owners from continuing to receive a 10% real propeity tax rollback.

The matter is considered by the Board of Tax Appeals upon the

application for review, the evidence and testimony presented at a hearing before the

board, and the briefs submitted by counsel.

At the outset, we will review the pertinent rules and statutes under

consideiation in this matter. First, R.C. 5703.14 (C) sets forth the rale review process,

including this board's role, as follows:

"Applications for review of any rule adopted and
promulgated by the commissioner may be filed with the
board by any person who has been or may be injured by
the. operation. of the rule.. The. appeal may be taken at any
time after the rule is filed with the secretary of state, the
director of the legislative service commission, and,. if
applicable, the joint committee on agency rule review.
Failure to file an appeai does not. preclade any person
from seeking any other remedy against the application of
the rule to the person. The applications shall set forth, or
have attached thereto and incorporated by reference, a true
copy of the rule, and shali allege that the rule complained
of is unreasonable and shall.state the grounds upon which
the allegation is based. Upon the filing of the application,
the board shall notify the commissioner of the filing of the
application, fix a time for hearing the application, notify
the commissioner and the applicant of the time for the
hearing, and afford both the opporlunity to be heard: The

2
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appellant, #he tax commissioner, and any other interested
persons that the board permits; may introduce evidence.
The burden of proof to show that the raie is unreasonable
shall be upon the appellant. Af'ter the hearing, the board
Isball determine whether the rule complained of is
reasonable or unreasonable. A determination that the rule
complained of is unreasonable shall require a majority
vote of the three members of the board, and the reasons
for the determination shall be entered on the journal of the
board."

Appellants have requested our review of two rules. The relevant

portions of the first, Ohio A'dm. Code 5703-25-18, provide in pertinent part, as

follaws: .

"(A) Real property that is not intended primarily for use in
a business activity shall qua)ify for a partial exemption
from real property taxation pursuant to section 319.302 of
the Revised Code. For purposes of this partial exemption,
`business activity' includes all uses of real property,
except:

"(3) occupying or holding property improved with single-
faniily, two-family, or three-family dwellings;

"(4) leasing property improved with single-family, two-
family, or three-family dweUings; and

"(5) holding vacant land that the county auditor
determines will be used for fanming or to develop single-
family, two-family, or three-farnily dwellings.

"(C) tn. deteranining whether real property is qualified for
the partial exemption, each separate parcel of real property
shall be ciassified according to its principal and cunrent
nse, and each vacant parcel of land shall be classified in
accordance with its location and its highest and best
probable legal use. In the ease where a single parcel has.

3
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-znuitiple uses the princtpal use shall be the use to wlrich
the greatest percentage of the value of the parcel is
dovoted.

"(D) ln determining whether real property is qualified for
the partial exemption, the county auditor.shall be guided
by the property record of taxable real property coded in
accordance with the code groups provided for in
paragraph (C) of rule 5703-25-10 of the Adnunistrative
Code:" .

The relevant portions of the second rule, Ohio Adm. Code 5703-25-10,

provide in pertinent part, as follows:

"(A) As required by section 5713.041 of the Revised
Code, the county aitditor shall classify each parcel of
taxable real property in the county into one of the two
following classifications, which are:

"(1) Residential and agricultaral land and improvements;

"(2) All other taxable land and improvements, including
commercial, industrial, mineral and public utility land and
improvements.

«(B) Each separate parcel of real property with
improvements shall be classified according to its principal
and current use, and each vacant parcel of land shall be
classified in accordance with its location and its highest
and best probable legal use. In the ease where a single
parcel has multiple uses the principal use shall be the use
to wbich the greatest percentage of the value of the parcel
'is devoted. The following definitions shall be used by the
eounty auditor to deteinnine the proper classification of
each such parcel of real property:

"(4) `Commeroial land and improvements' - The land and
improvements to land which are owned or occupied for
general comxnercial and income producing purposes and
where production of income is a factor to be considered in

4 21



arriving at true value, including but not limited to,
apartment houses ***. `

"(5) `Residential land and improvements' - The land and
improvements to the land used and occupied by one, two,
or three families."

The foregoing rate also requires that each property record be coded aocording to the

code groups listed within the rale, which include Code 401, Apartments, 4-19 rental

units; Code 402,. Apartments, 20-39 rental units; Code 403, Apartments, 40 or more

rental units; Code 510, Single family dwelling, Code 520, Two fanrily dwelling; and

Code 530, Three family dwelling.

Also relevant to this discussion is R.C. 319.302, which, upon its

amendment in 2005, provided the foflowing:

"(A)(1) Real property that is not intended primarily for
use in a business activity shall qualify for a partial
exemption from real property taxation. For purposes of
this partial exemption, `business activity' includes all uses
of real property, except farniinng; leasing property for
farming; oconpying or hoiding property improved with
single-family, two-family, or three-family dwellings;
leasing properly improved with single-family, two-family,
or tbree-fanuly dwellings; or holding vacant land that the
county auditor determines will be used for fatming or to
develop single-family, two-family, or three-family
dwellings. ***'>

At the hearing before the board, Jay Scott, executive director for both the

Columbus and Ohio Apartment Associations, as well as David Fisher, general partner:

of D&S Properties, owners of residential rental .properfies, testified on behalf of

appellants. Mr. Scott indicated that the Ohio Apartment Association, which is made

s
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up of local apartment associations from around the state, decided to be a party to the

instant rule review request because:

"[i]t's the loss of the 10 percent rollback that is - that was
taken away from properties that have more than four
residential rental apartments or units on a property.
Again, we are looking at fhat, that there is no
differentiation between a residential rental property - the
scope may be different based on the size of the business
entity that owns the residential rental property, but it is
still residential rental property, and so the loss of that, that
10 percent, it basically equated to a 10 percent tax
increase. Those larger rental property owners are not able
to pass along that tax increase to residential rental
residents. The market will not bear that. And *** this is
an arguinent or this is a fact that the members wanted to
fight." H.R. at 22.

Mr. Fisher testified about his business, which includes about 500 units

ranging from single family homes to multiple unit buildings. H.R. at 51-56. He

indicated that his taxes are higher on the properties with four or more units, and, as a

result, his profit margins got tighter, with rent levels decreasing and vacancy

increasing. H.R. at 58-59.

At the outset, the appeltee has raised a procedural issue.which must be

addressed prior to beginuing our rule review. Counsel for the appellee argues that

"[t1he appellants lack standing to chalienge Ohio Adm. Code 5703-25-18 as any injury

is. caused by the enabling statute, R.C. 319.302, and not by the rule itself." Brief at 12.

We acknowledge that "`[a] prelinunary inquiry in all legal claims is the issue of

standing.' Cuyahoga Cty. 13d. of C'ommrs. v. State, 112 Ohio St.3d 59, 2006-Ohio-

6499, ***, ¶22. `It has been loag and well. established that it is the. duty of every

judicial tribunal to decide actual controversies between parties legitimateiy affected by
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specific facts and to render judgments which can be carried into effect." Forttter v.

Thomas (1970), 22 Ohio St.2d 13, 14 ***." State ex rel. Ohio Cren. Assembly v.

Brunner, 114 Ohio St.3d. 386, 2007-Ohio-3780, at 115. Flowever,. we find that

. appellee's position that the appellants lack standing because any injury that may have

occurred was caused by operation of statute, and not by the rales, is merely an

argument in semantics. The amendment of the statute in question and the enactment

of the rules thereafter in accordance therewith, as well as the ovemil implementation of

all of them, have caused the "injury," if any. The statute and rules, in effect, contain

the same provisions and operate concurrently, and as such, both have caused the

"injury" of which appellants complain. Accordingly, we Snd that appellants have

standing to bring their requested rule review.

As we begin the review of the=rales in question, we acknowledge that

our duty in this matter is straightforward; if the appellants have carried their burden of

proof, then we must find the rule(s) unreasonable. Contrary to appellants' statement in

their post-hearing brief, this board cannot declare the subject rules "unconstitutional."

Brief at 2. While the Ohio Supreme Court has. authorized this board to accept

evidence on constitutional points, it has clearly stated that we have no jurisdiction to

decide constitutional claims. Cleveland Gear Co. Y. Limbach (1988), 35 Ohio St.3d

229; MCI Telecommunications Corp. v. Limbach (1994), 68 Ohio St.3d 195, 198.

Thus, the only issue before this board is one of the reasonableness of the rules.

R.C. 5705.14 requires the taxpayer to list the reasons the rules in

question are unreasonable. In fiheir application for review, the taxpayers state that "the

7
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Rules are unreasonable and unconstitutional for two independent reasons. They argue

that "the Conuuissioner has a clear constitutional duty to apply the Rollback to all

rental properties, regardless of the number of units contained, because Article XIT,

Section 2[sic] explicitly requires a uniform application of property tax to the full

range of real properties, incfiuding rental properties, and because Article I, Section 2

[sic] requires that the Rules' classification of rental properties be eliminated."

Application at 4.

As we consider the rules under challenge, we will review prior case law

dealing with rules promulgated by the Tax Commissioner. As we stated in Baxia v.

Tracy (July 30, 1993), BTA No. 199I-M-1242, unreported, at8-10:

"In The Kroger Grpcery & Baking Co. v. Glander (1948),
149 Ohio St. 121, the Ohio Supreme Court considered a
rule promulgated by the Tax Commissioner under a direct
grant of statutory authority. Therein the Court stated:

"`Sections 1464-3, 5546-5 and 5546-31, General Code,
authorize and direct the Tax Commissioner to adopt for
the administration of the Sales Tax Act such rules and
regulations as he may deem necessary to carry out the
provisions of the aet. Such rules and regulations are
necessary because of the infinite detail essential in the
consideration of an application and the interpretation of
the law to concrete and specific circumstances and
situations, the incorporation of which in the statute itself
would be impracticable or impossible.'

"The Court cited the specific Tax Commissioner's rule in
issue in that case, and, thereafter, set a standard for review
of similar rules:

"`This rule, like those of other administx•ative agencies,
issued pursuant to statutory authority, has the force and
e-ffect of law unless it is unreasonable or is in clear

25



conflict with statutory enactment governing in the same
subject matter.'

"We have also reviewed prior decisions of this Board
wherein rules promulgated by the Tax Commissioner have
been considered under R.C. 5705.14(C). Rules have been
found reasonable when they carry out the intent of the
legislature, .4tlas Crankshaft Corp. v. Lindley (August 15,
1978), B.T.A. Case No. 3-1816, affirm.ed on otlier
grounds, 58 Ohio St.2d 299; Roosevelt Properties, et al. v.
KKinxey (January 11, 1983), B.T.A. Case No. 81-F-666,
667, unreported, affirmed, 12 Ohio St.3d 7. Rules have
been found to be unreasonable when they have not been
properly promulgated, or are in conflict with legislative
enactiments:. kVitliam J. 8tone, et al. v. Limbach (June 30,
1988), B.T.A. Case No. 85-G931, unreported."

Having reviewed the prior law, we now turn, to the tules in issue. Tn

order to deterntine whether the commissioner acted within Iris authority we must look

to the commissioner's enabling statute. R.C. 319.302 sets forth the commissioner's

power to promulgate rules dealing with the partial exemption granted in the statute:

"(C") The tax commissioner may adopt rules governing the
adtninistration of the partial exemption provided for by
this section."

Puisuant to the above-cited grant of authority, the. commissioner

promulgated Ohio Adm. Code 5703-25-18 and amended 5703-25-10, although not

with regard to dwellings.l The General Assembly delegate.d to the Tax Commissioner

the power to promulgate rules which would assist in the administration of the partial

exemption set forth in R.C. 319.302. `Bearing in mind that `administrative agency

` The appellants have acknowledgrci that their only reason for including Ohio Adm. Code 5703-25-10
was insofar as and to the extent that it is the mechanism by which the oommissioner would effect the
changes made to +Dhio Adm. Code 5703-25-18.

9
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niles are an administrative means for the accomplishment of a legislative end,' Carroll

v. Dept. of flcimin. Services (1983), 10 Ohio App.3d 108," Baxda, supra, at 14, this

board finds the rules in issue to be reasonable - they are administrative regulations,

"promulgated to implement tegislative policy, not to create it." Baxla, supra, at 14. In

this regard, we find Ohio Adm. Code 5703-25-18 and 5703-25-10 do not conflict with

i

the legislative directive to the Tax Commissioner to promulgate rules relating to the

administration of the partial exemption as the rules specifically replicate the langaage

- of R.C. 319.302 and do not go beyond such statutory provisions in any manner.

Based on the foregoing, it is the decision of the Board of Tax Appeals

that Obio Adm. Code 5703-25-18 and 5703-25-10 are .reasonable on the basis that

each simply provides adnunistrative means by wbich the Tax Commissioner can

implement statutory provisions relating to the parti.al exemption provided for in R.C.

319.302.

10

I hereby certify the foregoing to be a true and
complete copy of the action taken by the Board
of Tax tlppeals of the State of Obio and entered
upon its joumal this day, with respect to the
captioned matter.
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2006 Ohio 6783, *; 2006 Ohio App. LEXIS 6686, **

State ex rel. Ohio Apartment Association, Greenwich Apartments, LTD and F & W Properties,
Relators, v. William W. Wilkins, Tax Commissioner and Joseph W. Testa, Auditor,

Respondents.

No.06AP-198

COURT OF APPEALS OF OHIO, TENTH APPELLATE DISTRICT, FRANKLIN COUNTY

2006 Ohio 6783; 2006 Ohio App. LEXIS 6686

December 21, 2006, Rendered

DISPOSITION: [**1] Objection overruled; motion for judgment on the pleadings granted;
writ of mandamus denied.

CASE SUMMARY:

PROCEDURAL POSTURE: Relators, an apartment owners' association and apartment
owners, sought a writ of mandamus (1) declaring a tax rollback provision unconstitutional
and (2) compelling respondents, the Tax Commissioner and an auditor, to apply the
provision's prior version. Respondents moved for judgment on the pleadings. A magistrate
found the court lacked jurisdiction and recommended granting respondents' motion.
Relators filed an objection.

OVERVIEW: The magistrate found relators' petition was a disguised action for a
declaratory judgment and prohibitory injunction which the court lacked jurisdiction to
consider. Relators' claim that they sought to require respondents to enforce a statute in
existence before it was amended, rather than to prohibit respondents from acting, was a
distinction without a difference. Relators could not require the former statute's
enforcement unless the amended statute was declared unconstitutional and respondents
were prohibited from enforcing it. Relators had to obtain this relief before the court
reached whether the repealed statute could be revived and enforced. Relators' allegations
did not bring the case within recognized narrow exceptions to the general rule that
mandamus jurisdiction did not allow a court to consider claims for a declaratory judgment
and a prohibitory injunction. Therefore, the court's original jurisdiction in mandamus was
not properly invoked. It was clear beyond doubt that the court lacked jurisdiction, so
judgment on the pleadings was appropriate.

OUTCOME: The objection to the magistrate's recommendation was overruled,
respondents' motion for judgment on the pleadings was granted, and a writ of mandamus
was denied.

CORE TERMS: prohibitory injunction, declaratory judgment, mandamus, apartment,
rollback, mandamus action, tax commissioner, auditor, general rule, rental properties,
actions challenging, writ of mandamus, disguised, conclusions of law, property taxes,
original action, jurisdictional issue, enforcing, rental units, case law, ordinary course of
law, original jurisdiction, legislative enactments, narrow view, narrow exceptions,
extraordinary case, challenged statute, judicial power, adequate remedy, jurisdictional

28
httnc•//www le.xic.cnm/recearch/retrieve? m=f36ec4aa86f1127391 hed4hbe5a502004& bro... 3/27/2009



Get a Document - by Citation - 2006 Ohio 6783 Page 2 of 9

LEXISNEXIS(R) HEADNOTES
Civil Procedure > Remedies > Writs > Common Law Writs > Mandamus
Constitutional Law > The Judiciary > Case or Controversy > Constitutionality of Legislation
> General Overview
HNIYIt is axiomatic that if the allegations of a complaint for a writ of mandamus

indicate that the real objects sought are a declaratory judgment and a prohibitory
injunction, the complaint does not state a cause of action in mandamus and must
be dismissed for want of jurisdiction. There are "narrow exceptions" to this
general rule. A mandamus action challenging the constitutionality of a statute may
be appropriate where a declaratory judgment and a prohibitory injunction would
not be sufficiently speedy to afford relief. Likewise, a court has jurisdiction to
consider a mandamus action challenging the constitutionality of a statute in the
rare and extraordinary case where the challenged statute operates, directly and
broadly, to divest the courts of judicial power.

Constitutional Law > Equal Protection > Scope of Protection
HN2.tSee Ohio Const. art. I, § 2.

Civil Procedure > Remedies > Injunctions > General Overview
Civil Procedure > Remedies > Injunctions > Mandatory Injunctions
HNS+Because a mandatory injunction is an extraordinary remedy, it does not constitute

an adequate remedy in the ordinary course of law. However, a prohibitory
injunction is an adequate remedy in the ordinary course of law.

Civil Procedure > Pretrial Judgments >. Judgment on the Pleadings
HNa+A motion for judgment on the pleadings is governed by Civ. R. 12(C). Under Rule

12(C), dismissal is appropriate where a court ( 1) construes the material
allegations of a complaint, with all reasonable inferences to be drawn therefrom,
in favor of the nonmoving party as true and (2) finds beyond doubt that the
plaintiff could prove no set of facts to support his claim that would entitle him to
relief. Thus, Rule 12(C) requires a determination that no factual issues exist and
that the movant is entitled to judgment as a matter of law.

COUNSEL;. Calfee, Halter & Griswold, LLP, Mark I. Wallach, Laura C. McBride and William J.
Michael, for relators.

Jim Petro, Attorney General, Robert C. Maier and Cheryl D. Pokorny, for respondent William
W. Wilkins.

Ron O'Brien, Prosecuting Attorney, and Robert E. Williams, for respondent Joseph W. Testa.

JUDGES KLATT, P.J. PETREE and TRAVIS, JJ., concur. KENNETH W. MACKE, MAGISTRATE.

OPINION BY: KLATT

OPINION

(REGULAR CALENDAR)

DECISION

IN MANDAMUS ON OBJECTIONS TO THE MAGISTRATE'S DECISION
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KLATT, P.J.

[*P1] Relators, Ohio Apartment Association, Greenwich Apartments, LTD, and F & W
Properties, commenced this original action in mandamus seeking an order: (1) declaring the
ten percent rollback provision in R.C. 319.302 unconstitutional; and (2) compelling
respondents to apply the version of R.C. 319.302 in effect prior to its amendment by H.B.
No. 66, which became effective June 30, 2005. Respondents have filed a motion for
judgment on the pleadings.

[*P2] Pursuant to Civ.R. 53(D) and Loc.R. 12(M) of the Tenth [**2] District Court of
Appeals, this matter was referred to a magistrate who issued a decision, inciuding findings of
fact and conclusions of law. (Attached as Appendix A.) The magistrate found that relator's
mandamus action is a disguised action for declaratory judgment and prohibitory injunction.
Relying on State ex rel. United Auto., Aerospace & Agricultural Implement Workers of Am. v.
Bur. of Workers' Comp., 108 Ohio St.3d 432, 2006 Ohio 1327, 844 N.E.2d 335 ("UAAIIN"),
the magistrate determined that this court lacks jurisdiction to consider the merits of this
action. Therefore, the magistrate has recommended that we grant respondents' motion for
judgment on the pleadings.

[*P3] Relators filed an objection to the magistrate's decision. Relators argue that UAAAIW
is distinguishable and that other decisions by the Supreme Court of Ohio support relators'
mandamus action. E.g., State ex rel. Swetland v. Kinney (1980), 62 Ohio St.2d 23, 402
N.E.2d 542; State ex rel. Zupancic v. Limbach (1991), 58 Ohio St.3d 130, 568 N.E.2d 1206;
and State ex rel. Mill Creek Metro. Park Dist. 8d. of Commrs. v. Tablack (1999), 86 Ohio St.
3d 293, 1999 Ohio 103, 714 N.E.2d 917.

[*P4] Respondents contend [**3] that UAAAIW is on all fours with the case at bar and
supports the decision of the magistrate. We agree.

[*P5] In UAAAIW, the relator purportedly sought to compel a state agency to follow the
law expressed in two Supreme Court of Ohio opinions. UAAAIW involved a challenge to the
constitutionality of an amendment to R.C. 4123.93 and 4123.931. The General Assembly
enacted 2002 Sub.S.B. No. 227 to amend the subrogation provisions in R.C. 4123.93 and
4123.931. S.B. No. 227 was passed specifically to bring the statutes in compliance with
Holeton v. Crouse Cartage Co. (2001), 92 Ohio St.3d 115, 2001 Ohio 109, 748 N.E.2d 1111,
wherein the court held that the former subrogation provisions were unconstitutional. After
S.B. No. 227 became effective, the relator filed a complaint in mandamus alleging that S.B.
No. 227 contained provisions substantially identical to the former provisions which were held
to be unconstitutional in Holeton. Therefore, relator sought to compel respondent to "follow
the law" set forth in the case law.

[*P6] Despite the fact that the relator in UAAAIW [**4] couched its allegations in terms
of compelling affirmative duties (i.e., to follow applicable case law), the court determined
that "the manifest objectives of relators' complaint" were: (1) a declaratory judgment that
R.C. 4123.93 and 4123.931 as amended by S.B. No. 227 are unconstitutional; and (2) a
prohibitory injunction preventing the respondent from applying the amended statutory
provisions. UAAAIW at P42. Citing what it referred to as the "general rule," the court held
that it lacked jurisdiction to consider the merits of mandamus actions challenging the
constitutionality of new legislative enactments because they constitute disguised actions for
declaratory judgment and prohibitory injunction. Id. at P43, citing State ex rel. Satow v.
Gausse-Milliken, 98 Ohio St.3d 479, 2003 Ohio 2074, 786 N.E.2d 1289 (mandamus action in
effect seeking declaratory judgment that 2002 H.B. No. 329 was unconstitutional and a
prohibitory injunction enjoining respondents from applying it); State ex rel. Grendell v.
Davidson (1999), 86 Ohio St.3d 629, 1999 Ohio 130, 716 N.E.2d 704 (mandamus action in
effect seeking declaratory judgment that 1999 Am.S.B. No. [**5] 283 was unconstitutional
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and a prohibitory injunction preventing respondents from acting pursuant to it); State ex rel.
Governor v. Taft (1994), 71 Ohio St.3d 1, 640 N.E.2d 1136 (mandamus action in effect
seeking declaration that 1994 Am.Sub.H.B. No. 20 was unconstitutional and prohibitory
injunction to prevent respondent from filing the act). HNS+"It is axiomatic that 'if the
allegations of a complaint for a writ of mandamus indicate that the real objects sought are a
declaratory judgment and a prohibitory injunction, the complaint does not state a cause of
action in mandamus and must be dismissed for want of jurisdiction."' UAAAIW, at P41,
quoting Grendell, supra, at 634.

[*P7] The court in UAAAIW recognized that there were what it characterized as "narrow
exceptions" to the general rule. The court noted that a mandamus action challenging the
constitutionality of a statute might be appropriate where a declaratory judgment and a
prohibitory injunction would not be sufficiently speedy to afford relief-as in an expedited
election case. UAAAIW at P44, citing State ex rel. Watson v. Hamilton Cty. Bd. of Elections
(2002), 88 Ohio St.3d 239, 2000 Ohio 318, 725 N.E.2d 255. [**6] Likewise, the court
recognized that it had jurisdiction to consider a mandamus action challenging the
constitutionality of a statute "in the rare and extraordinary case where the challenged statute
operates, directly and broadly, to divest the courts of judicial power." UAAAIW at P49, citing
State ex rel. Ohio Academy of Trial Lawyers v. Sheward (1999), 86 Ohio St.3d 451, 504,
1999 Ohio 123, 715 N.E.2d 1062. Nevertheless, the court made clear that it would interpret
and apply the exceptions to the general rule narrowly.

[*P8] Relators attempt to distinguish UAAAIW by arguing that they seek to require
respondents to enforce the statute in existence prior to H.B. No. 66 rather than prohibit
respondents from acting. However, as noted by the court in UAAAIW, this is a distinction
without a difference. Relators could not require the enforcement of the former statute unless
the statute as amended by H.B. No. 66 is declared unconstitutional and respondents are
prohibited from enforcing it.

[*P9] Relators also rely heavily on Swetland and Zupancic, supra, in support of their
argument. However, we find that neither case requires us to sustain relators' objection.
[**7] Although the court in Swetland exercised jurisdiction when it decided the merits of a

mandamus action to prevent the Commissioner of Tax Equalization and Auditor of Cuyahoga
County from enforcing a rollback in real property taxes for homesteads based upon
constitutional grounds, the court did not address the jurisdictional issue. As noted by the
court in UAAAIW, when " 'questions of jurisdiction have been passed on in prior decisions
subsilentio, this Court has never considered Itself bound when a subsequent case finally
brings the jurisdictional issue before us.' " UAAAIW at P46, citing Grendell, supra, quoting
Hagans v. Lavine (1974), 415 U.S. 528, 535, 94 S. Ct. 1372, 39 L. Ed. 2d 577.
Consequently, Swetland lacks precedential value on the jurisdictional issue. UAAAIW at P46,
citing Lewis v. Casey (1996), 518 U.S. 343, 352, 116 S. Ct. 2174, 135 L. Ed. 2d 606 ("we
have repeatedly held that the existence of unaddressed jurisdictional defects has no
precedential effect").

[*P10] We acknowledge that Zupancic, supra, appears to support relators' jurisdictional
argument. However, since [**8] Zupancic was decided, the Supreme Court of Ohio has
taken a significantly more narrow view of when an appellate court's mandamus jurisdiction
may be invoked. This more narrow view of original jurisdiction has been emphasized
particularly where the relator's allegations indicate that the real goals of the mandamus
action are declaratory judgment and a prohibitory injunction. UAAAIW at P41; Grendell,
supra; State ex rel. Essig v. Blackwell, 103 Ohio St. 3d 481, 2004 Ohio 5586, at P20-22, 817
N.E.2d 5; State ex rel. Maloney v. Sherlock, 100 Ohio St. 3d 77, 2003 Ohio 5058, at P53,
796 N. E.2d 897; State ex rel. Cunningham v. American Cunningham Co., LPA (2002), 94
Ohio St.3d 323, 324, 2002 Ohio 789, 762 N.E.2d 1012; Satow, supra; Taft, supra. As
previously noted, that is preciously the relief that relators must obtain here before a court
even reaches the issue of whether the repealed statute can be revived and enforced.

31
Aftne•/%xnxnxi laxic rnm/recParr.h/rrtriPVP9 m=R6erQaaR6ft127191hcti4hhe5a502004& bro... 3/27/2009



Get a Document - by Citation - 2006 Ohio 6783 Page 5 of 9

[*P11] We agree with the magistrate that the general rule expressed in UAAAIW is
controlling here. Relators' allegations do not bring this case within the recognized narrow
exceptions to the general rule (i.e., the need [**9] for speedy relief or the rare and
extraordinary case where the challenged statute operates to divest the courts of judicial
power). Therefore, we find that our original jurisdiction in mandamus has not been properiy
invoked and we overrule relators' objection.

[*P12] Following an independent review of this matter, we find that the magistrate has
properly determined the facts and applied the appropriate law. Therefore, we adopt the
magistrate's decision as our own, including the findings of fact and conclusions of law
contained therein. In accordance with the magistrate's decision, we grant respondents'
motion for judgment on the pleadings and dismiss the action for lack of jurisdiction.

Objection overruled;

motion for judgment on the pleadings granted;

writ of mandamus denied.

PETREE and TRAVIS, JJ., concur.

APPENDIX A

IN THE COURT OF APPEALS OF OHIO TENTH APPELLATE DISTRICT

State ex rel. Ohio Apartment Association,

Greenwich Apartments, LTD and

F & W Properties,

Relators,

V.

William W. Wilkins, Tax Commissioner

and Joseph W. Testa, Auditor,

Respondents.

No.06AP-198

(REGULAR CALENDAR)

MAGISTRATE'S DECISION

[**10] Rendered on September 8, 2006

Calfee, Halter & Griswold, LLP, Mark I. Wallach, Laura C. McBride and Willlam J. Michael, for
relators.

Jim Petro, Attorney General, Robert C. Maier and Cheryl D. Pokorny, for William W. Wilkins.

Ron O'Brien, Prosecuting Attorney, and Robert E. Williams, for Joseph W. Testa.
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IN MANDAMUS ON RESPONDENTS' MOTION FOR JUDGMENT ON THE PLEADINGS

[*P13] In this original action, relators, Ohio Apartment Association, Greenwich
Apartments, LTD, and F & W Properties request a writ of mandamus that (1) declares
unconstitutional House Bill No. 66 ("H.B. No. 66") that amended effective June 30, 2005, the
so called ten percent rollback provision of R.C. 319.302, and (2) compels respondent Tax
Commissioner and respondent Franklin County Auditor to apply the ten percent rollback
provision of R.C. 319.302 as it read prior to its alleged unconstitutional amendment.

Findings of Fact:

[*P14] 1. According to the complaint, relator, Ohio Apartment Assocation ("OAA") is an
Ohio non-profit corporation whose principle place of business is located at Columbus, Ohio.
[**1.1] OAA is alleged to be a federation of local apartment associations whose member

companies own or manage rental housing. OAA seeks to further the interests of its members
through legislative and advocacy services. Many of OAA's members own rental properties
with four or more rental units and are negatively impacted by H.B. No. 66.

[*P15] 2. According to the complaint, relator Greenwich Apartments, LTD, is the owner of
two adjoining apartment complexes that include 116 rental units located at Columbus, Ohio.

[*P16] 3. According to the complaint, relator F & W Properties is the owner of an
apartment complex that includes four rental units located at Columbus, Ohio.

[*P17] 4. According to the complaint, respondent William W. Wilkins is the tax
commissioner for the state of Ohio. Pursuant to R.C. 5713.041, the tax commissioner is
required to promulgate rules relating to R.C. 319.302 as amended by H.B. No. 66.

[*P18] 5. According to the complaint, respondent Joseph W. Testa is the auditor of
Franklin County, Ohio. Pursuant to R.C. 5713.041, the auditor is required to review each
parcel [**12] of real estate in the county in order to classify each parcel for purposes of
applying any property tax reductions provided by R.C. 319.02.

[*P19] 6. According to the complaint, prior to the year 2005, pursuant to R.C. 319.302, all
owners of real property received a reduction of ten percent of the property's tax bill (the
"rollback").

[*P20] 7. According to the complaint, in 2005, the Ohio Legislature enacted H.B. No. 66
which eliminated the rollback for properties that it determined are "intended primarily for use
in a business activity." The provisions of H.B. No. 66 amended R.C. 319.302.

[*P21] 8. According to the complaint, rental properties containing four or more units were
deemed by H.B. No. 66 to be "primarily for use in a business activity" and thus, ineligible for
the rollback. However, rental properties containing three or less units continue to be eligible
for the rollback.

[*P22] 9. According to the complaint, following the effective date of H.B. No. 66, the tax
commissioner reissued or amended rules 5703-25-10 and 5703-25-18 so that they exclude
from the rollback properties [**13] with four or more units.

[*P23] 10. According to the complaint, H.B. No. 66 violates Section 2, Article XII, Ohio
Constitution which requires that "[I]and and improvements thereon shall be taxed by uniform
rule according to value * * *."

[*P24] 11. According to the complaint, H.B. No. 66 violates Section 2, Article I, Ohio
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Constitution which provides:

Nx27AII political power Is inherent In the people. Government is instituted for
their equal protection and benefit, and they have the right to alter, reform, or
abolish the same, whenever they may deem it necessary; and no special
privileges or immunities shall ever be granted, that may not be altered, revoked,
or repealed by the General Assembly.

[*P25] 12. According to the complaint, H.B. No. 66, R.C. 319.302 as amended, and rules
5703-25-18 and 5703-25-10 as amended provide for the unconstitutional exercise of
respondents' authority.

[*P26] 13. The complaint demands that a peremptory writ of mandamus issue "directing"
respondents to apply the rollback to all rental properties irregardiess of the units rented.

[*P27] 14. On April 4, 2006, respondent Tax Commissioner [**14] filed his anSwer to
the complaint.

[*P28] 15. On April 5, 2006, respondent Franklin County Auditor filed his answer to the
complaint.

[*P29] 16. On May 12, 2006, respondents filed a motion for judgment on the pleadings.

[*P30] 17. On June 2, 2006, relators filed their brief in opposition to respondents' motion
for judgment on the pleadings.

Conclusions of Law:

[*P31] It is the magistrate's decision that this court grant respondents' motion for
judgment on the pleadings, as more fully explained below.

[*P32] In State ex rel. United Automobile Aerospace & Agricultural Implement Workers of
America v. Ohio Bur. of Workers' Comp., 108 Ohio St.3d 432, 2006 Ohio 1327, at P43, the
court states:

* * * [W]e lack jurisdiction to consider the merits of mandamus actions
challenging the constitutionality of new legislative enactments because they
constitute disguised actions for declaratory judgment and prohibitory injunction.
State ex rel. Satow v. Gausse-Milliken, 98 Ohio St.3d 479, 2003 Ohio 2074, 786
N.E.2d 1289 (mandamus action in effect seeking declaratory judgment that 2002
H.B. 329 was unconstitutional and [**15] a prohibitory injunction enjoining
respondents from applying it); Grendell, 86 Ohio St.3d 629, 1999 Ohio 130, 716
N.E.2d 704 (mandamus action in effect seeking declaratory judgment that 1999
Am.Sub.H.B. No. 283 was unconstitutional and a prohibitory injunction
preventing respondents from acting pursuant to It); State ex rel. Governor v. Taft
(1994), 71 Ohio St.3d 1, 640 N.E.2d 1136 (mandamus action in effect seeking
declaration that 1994 Am.Sub.H.B. No. 20 was unconstitutional and prohibitory
injunction to prevent respondent from filing the act). * * *

[*P33] It is clear from the complaint itself and from the pleadings filed herein that this
original action constitutes a disguised action for a declaratory judgment and prohibitory
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injunction.

[*P34] Relators ask this court to declare unconstitutional H.B. No. 66, R.C. 319.302 as
amended, and rules 5703-25-18 and 5703-25-10 as amended.

[*P35] While the complaint demands that this court issue a writ of mandamus "directing"
respondents to apply the rollback provision to all rental properties irregardless of the number
of units rented, it is clear that relief would not be [**16] complete unless this court were to
prohibit respondents from complying with or enforcing H.B. No. 66. Thus, relators do not in
fact seek to compel respondents to action but in actuality seek to prohibit respondents from
action.

[*P36] HN3-+Because a mandatory injunction is an extraordinary remedy, it does not
constitute an adequate remedy in the ordinary course of law. However, a prohibitory
injunction is an adequate remedy in the ordinary course of law. State ex rel. Evans v.
Blackwell, 111 Ohio St. 3d 1, 2006 Ohio 4334, at P39, 854 N.E.2d 1025.

[*P37] NN4*A motion for judgment on the pleadings is governed by Civ.R. 12(C). Under
Civ.R. 12(C), dismissal is appropriate where a court (1) construes the material allegations of
the complaint, with all reasonable inferences to be drawn therefrom, in favor of the
nonmoving party as true, and (2) finds beyond doubt that the plaintiff could prove no set of
facts to support his claim that would entitle him to relief. State ex rel. Midwest Pride IV, Inc.
v. Pontious (1996), 75 Ohio St.3d 565, 570, 1996 Ohio 459, 664 N.E.2d 931. Thus, Civ.R. 12
(C) requires a determination [**17] that no factual issues exist and that the movant is
entitled to judgment as a matter of law. Id.

[*P38] Applying the criteria for Civ.R. 12(C) to the above analysis of the complaint, it is
clear beyond doubt that this court lacks jurisdiction over this action.

[*P39] Accordingly, it is the magistrate's decision that this court grant respondents' motion
for judgment on the pleadings.

s/s Kenneth W. Macke
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§ 1464-4 E%ECUTIVE

By the aot creating the department of taxation
and the office of tax commissioner there is specific
statutory authority for the adoption and promul-
gatlon of rules by the tax commissioner (6.C.
4[ 1464-E and 1464-4): Zangerte v. Evatt, 22 O.O.
344 (B.T.A.) [appeal dlsmissed, 139 O.S. 6683.

The limitation as to time in provisions of G.C.
§ 1464-3, affecting power and authority of tax com-
missioner to issue certificates of abatement with
respect to overpayments of taxes theretofore made,
is not statute of limitation, but is a limitation
Incorporated as Dart of statutory authority gtving
to tax commissioner right to issue such certiacates
of abatement, and is a qualification of such right.
Where it appoars that excise taxes in question
were paid in years 1926 to 1982, and wore paid as
part of total amount of excise taxes assessed
against taxpayer in and for said respective years,
tax commissioner was without authority to issue
certifloate of abatement: Ohio Bell Tel. Co. v.
Evatt, 26 O.O. 458, 11 O.Supp. 83 (B.T.A.).

Although there is no statutory provislon re-
quiring the tax commissioner to issue a duplicate
certificate of abatement when the original has
been lost or destroyed, he has a discretionary right
to do so upon receipt of an appropriate affidavit
and bond: 1946 A.G.Opns. No.864.

SEc. Y4644. Ru1es of the department
effective, when; certified copies filed with secre-
tary of state; public records; amendatory rules;
application for review; hearing; determination
by board; provisions not applicable, when. No
rule bf thedepartment of taxation adopted by
the board of tax appeals or the tax commis-
sioner shall be effective until the tenth day after
it shall be promulgated by the filing of a certified
eopy thereof by the board or the commissioner
adopting the same in the office of the seeretary of
state of the state of Ohio; provided, however,
that all rules and regulations made by the tax
commission of Ohio and effeetive at the time
said eommission shall, by the provisions of this
act, be abolished, shall remain in effect as rules
of-the department of- taxation without express
adoption or promulgation by the board of tax
appeals or the tax commisaioner, until the thirty-
first day of August, 1939, unless repealed by the
department of taxation prior to that time, but
on and after the first day of September, 1939,
no rulc of the department of taxation ehall be
effeetive unless expressly adopted and promul-
gated as provided by this act.

All rules of the department of taxation fded
in the office of the secretary of state shall be
numbered eonseeutively and shall be public rec-
ords open to publio inspeetion. Rules of the
department of taxation shall likewise be pub-
lished and made available to interested parties
upon request direeted to the department of taxa-
tion.

No rule filed in the offee of the seeretary of
state ehall be amended except by a new role,
which new rnle shall contain the entire rule as
amended, and ehall repeal the rule amended.
Such amendatory rules sball be adopted and
promulgated in the same manner as herein pro-
vided for the adoption and promulgation of the
rales which are thereby amended.
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Applieations for review of any rule adopted
and promulgated by the tax commissioner, a9
herein provided, may be filed by any person with
the board of tax appeals. Such applications shall
sllege that the rule complained of is unreason-
able and shall state the grounds upon which such
allegation is based. Upon the filing of sueh an
application the board aball notify the tax commie-
sioner thereof, shaR fix the time for hearing
same, shall notify the tax commissioner and the
applicant of the time so fixed, and shall afford
both an opportunity to be heard. After ifuch
hearing the board shall determine whether the
rule complained of is reasonable or unreasonable.
A determination that the rale complained of is
unreasonable shall require a majority vote of the
three members of the board; and the reasons
therefor shall be entered on the jonrnal of the
board. Upon determining that the rule com-
plaiued of is unreasonable the board shall certify
its determination to the secretary of state who
shall note the date of his receipt thereof con-
spieuously in his file of the rales of the depart-
ment of taxation. On the tenth day after its
receipt by the secretary ofstate of such certifiea-
tien the rule referred to therein,shall eeaseto,be
in effeet. The foregoing provisions of this sec-
tion shall not apply to licenses issued under sec-
tions 5528, 5542-3, 6544-6a, 6545-5, 5546-10 and
5894-6 which shall be governed by the provisions
of the administrative prooednre aet [(1.C. 441b4-
61 to 154-73].
The board of tax appeals shall not be required

to hear an applieation for the review of any rule
wherein the grounds of the allegation that the
rule is unreasonable shall have been previously
contained in an application for review and shall
have been previously beard and paesed upon by
the board.

IIISTORY.-118 v. 844 (849), $61 120 V. 868 (S86).
92. Eft. 9-8-43.

Rules and regulatione to be aled with secretary
of state, G.C. ¢ 161-1.

See G.C. p 1464-1 whlch refere to this section.
See note, G.C. g 1464-1, ctting Wheeling Steel

Corp. v. Evatt.
See notes, G.C. 01464-8, citing Ploneer Steam-

shhip Co. v. Evatt.
Where the question presented to the board of

tsx aDDea)e on apDoal le whether an inoreased
franchlee tarz aseesament made agafnet a forelgn
corporation doing bustness In Ohio fs erroneous,
whicb Involves the primary question as to the
correetness of the business fraction used by the
tax oommissioner in maktng tbe computation, the
proceeding ts not one under the provisions of O.C.
y 1464-4 Invoking the juriedlotion and authority of
the board of tax appealq, to determine whether
rule 276 adopted by tha tax commiesioner le rea-
aonable or unreasonable: Willard Storage Battery
Co. v. Evatt, 24 O.O. 882, 6 O.Supp. 8(R.T.A.).

Where the question preeented to the board of
tax apDeals on appeal Is whether an tncreased
franchise tax assessment Is erroneous, the proceed-
ing is not one under the provisions of G.C. § 1464-4,
invoking the Jurisdiction and authority of the
board to determine whether rule 275 Is reasonable
or unreasonable: Willard Storage Battery Co. V.
Hvatt, 36 O.L.A. 49, 8 O.Supp. 8(B.T.A.).
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July 30, 1993
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APPEARANCES:

For the Appellant - Hamlin C. King, Feinstein and Mulligan, 3478 North High Street,
Columbus, Ohio 43214

For the Appeilee - Lee I. Fisher, Attorney General of Ohio, By: Janyce C. Katz, Assistant
Attorney General, State Office Tower - 16th Flr., 30 East Broad Street, Columbus, Ohio
43215

OPINION:
DECISION AND ORDER

This cause and matter comes on to be considered by the Board of Tax Appeals pursuant to an
application filed on September 13, 1991. In that application, this Board has been asked to
review Ohio Adm. Code 5703-1-10, pursuant to the powers vested by R.C. 5703.14.

The request for review of Ohio Adm. Code Rule 5703-1-10 before the Board arises from the
following factual record. The appellant, Mary Baxla, is the president of Baxla Oil, Inc. On April
1, 1988, appellant received a motor vehicle fuel dealer's license from the state of Ohio. Prior
to the receipt of that license, Baxia Oil Inc. had been selling motor vehicle fuel, but state
taxes had been collected and remitted by its supplier. After Mrs. Baxla received the license,
Baxla Oil Inc.'s supplier discontinued charging state tax. However, Mrs. Baxla received no
specific notice of the discontinuation from the [*2] supplier, and therefore, was unaware
that taxes to the state of Ohio were not being remitted.

Mrs. Baxla first noticed taxes were not being remitted to the state of Ohio sometime in 1989.
She notified the state by submitting amended fuel dealer's returns. When the state received
the amended returns, the tax department commenced an audit of Baxla Oil Inc. The auditor
confirmed the self-assessment prepared by Mrs. Baxla. Thereafter, Mrs. Baxla received an
assessment for unpaid motor vehicle fuel tax for the period of August, 1988 through June
1989. The tax due equaled $ 177,859.00. The penalty thereon totaled $ 53,357.70. The total
assessment equaled $ 231,216.70. (Joint Stipulation, Exh. "B").

After receipt of the assessment, Mrs. Baxla filed what she denominated a "Petition for
Reassessment of Penalty." (Joint Stipulation Exh. "C"). In that document, Mrs. Baxia stated,
in pertinent part, as follows:

"THIS PETITION IS A REQUEST FOR REASSESSMENT OF THE PENALTY ON THE ABOVE
NOTED ASSESSMENT. WE AGREE WITH THE AMOUNT OF MOTOR FUEL TAX DUE BUT ARE
ASKING FOR RELIEF OF THE EXCESSIVE PENALTY."
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The Commissioner considered the denominated "Petition for Reassessment of Penalty" [*3]
as a "Request for Remission of Penalty Only." Pursuant to Ohio Adm. Code 5703-1-10, the
Commissioner informed Mrs. Baxla that she would review the penalty only if the entire
assessment, including penalty, was paid. Pursuant to the above-cited rule, the Commissioner
extended the time for payment of the entire assessment for twenty days.

It appears from the record that no payment was made on the assessment during the time
period allotted by Ohio Adm. Code 5703-1-10. On or about October 23, 1990, the
Commissioner issued the following Order:

"The Tax Commissioner came this day to consider the above styled matter at Columbus,
Ohio, and, being fully advised thereon, finds that:

"The above captioned assessment had not been timely paid in its entirety, including penalty,
as required by Ohio Administrative Code Rule 5703-1-10. Therefore, the Tax Commissioner is
without jurisdiction to consider the request for remission of penalty.

"It is therefore ordered that the request for remission of the penalty be, and hereby is,
dismissed."

Mrs. Baxla has directly appealed the Commissioner's dismissal order. ni That appeal,
however, is not before this Board today. After the original appeal [*4] was fifed, the
appellant filed the instant appeal, challenging the reasonableness of Ohio Adm. Code 5703-1-
10.

nl The appeal, filed November 29, 1990, is carried on our docket as Case No. 90-M-1606.

The matter is considered by the Board of Tax Appeals upon the Application for Review, the
evidentiary hearing held before the Board on April 22, 1993, the stipulation of the parties,
entered on March 5, 1993, and the briefs submitted by counsel.

At the hearing before the Board, Mary Baxla testified on behalf of the appellant. Mr. Richard
0. Beckner and Mr. William A. Riesenberger testified on behalf of the appellee. Mr. Beckner is
the Administrator of the Excise and Motor Fuel Tax Division of the Ohio Department of
Taxation. Mr. Riesenberger is a supervisor with the Ohio Department of Taxation, Legal
Division. In his present position, Mr. Riesenberger Is responsible for filing Department of
Taxation rules with the Joint Committee on Agency Rule Review, the Legislative Service
Commissioner and the Secretary of State. (H.T. p. 103). Mr. Riesenberger was responsible
for the final draft of the rule in issue today. (H.T. p. 104).

The appellee has raised two procedural issues [*5] which must be addressed prior to
reviewing the rule in issue. Counsel for the appellee argues that this Board should dismiss
this appeal because the appellant has not placed the reasonableness of the rule into issue.
The appellee argues that the appellant has not claimed the unreasonableness of the rule in
general, but merely the unreasonableness of the rule as applied to the specific facts of her
case. In her brief, counsel claims:

"To allow a taxpayer to challenge the application of a rule on the particular facts in that
taxpayer's case in an action separate from an administrative appeal of the taxpayer would be
to encourage the taxpayer to attempt to circumvent the administrative appeal should the
decision prove to be unpleasant to the taxpayer. At best, this would delay the due process of
law. At worse, (sic) it would violate the doctrine of collateral estoppel, because the taxpayer
would be attempting to try the same issue at the same time or at a later time to avoid an
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unfavorable decision through the means of the rule review process."

This Board finds this position directly inapposite to R.C. 5703.14(C). The Tax Commissioner,
either through a general power provided in [*6] R.C. 5703.05(M), or more specific
legislative grants, has the power to promulgate rules for the administration of the tax laws.
The Board of Tax Appeals, through R.C. 5703.14, has the power to review rules promulgated
by the Tax Commissioner. R.C. 5703.14(C) provides, in pertinent part;

"(C) Applications for review of any rule adopted and promulgated by the commissioner may
be filed with the board by any person who has been or may be injured by the operation of
the rule. The appeal may be taken at any time after the rule is filed with the secretary of the
state, ***. Failure to file an appeal does not preclude any person from seeking any other
remedy against the application of the rule to him. The applications (sic) shall set forth, or
have attached thereto and incorporated by reference, a true copy of the rule, and shall allege
that the rule complained of is unreasonable and shall state the grounds upon which the
allegation is based. Upon the filing of the application, the board shall notify the commissioner
of the filing of the application, fix a time for hearing the application, notify the commissioner
and the applicant of the time for the hearing, and afford both an opportunity [*7] to be
heard. The appellant, the tax commissioner, and any other interested persons that the board
permits, may introduce evidence. The burden of proof to show that the rule is unreasonable
shall be upon the appellant. After the hearing, the board shall determine whether the rule
complained of is reasonable or unreasonable. A determination that the rule complained of is
unreasonable shall require a majority vote of the three members of the board, and the
reasons for the determination shall be entered on the journal of the bQard."

The General Assembly has given wide latitude to a taxpayer who wishes to challenge a rule
promulgated by the Tax Commissioner. R.C. 5703.14(C) permits any taxpayer who has been
or may be affected by such a rule the ability to challenge the reasonableness of that rule. The
legislature allows a taxpayer to challenge a rule as a separate appeal, or within an appeal of
an underlying assessment if the rule appears to be in issue. Had the appellant in this case
paid the assessment in full and, years later, decided it was her civic duty to challenge the
rule, her standing in such a case would have been proper. Therefore, we find the issue of
reasonableness [*8] properly before this Board. Moreover, we find the appellant has
produced credible evidence that the rule has unfairly impacted upon her individual situation.
Manifestly, this Board finds appellant is a proper party to pursue this appeal. Our finding in
this case, however, will not directly affect the appellant's underlying assessment, as that
assessment appeal is a separate appeal before this Board.

Additionally, the appellee seeks to limit this Board's ability to review the grounds under which
the appellant claims the rule to be unreasonable. Appellee states that "the only question
before the Board when the Board is asked to review a rule is whether or not the rule is
reasonable and whether the appellant has met the statutory burden of proof." (Appellee's
Brief p. 21). We note that while the appellee has stated our duty as a two-step process, we
understand our duty in a rule review to be more in the nature of logical reasoning -- that is,
if the appellant has carried her burden of proof, then we must find that rule unreasonable.

We agree with appellee that the issue before this Board is the reasonableness of the rule.
While R.C. 5705.14 requires the taxpayer to list the reasons [*9] he believes a rule is
unreasonable, we are not disposed to be hypertechnical in this area. We note that appellant,
in her memorandum attached to her application for review, identified the Commissioner's
actions as being legislative as opposed to ministerial. (Appellant's notice of appeal p. 7)
Moreover, if the taxpayer has brought forth sufficient evidence to prove the rule
unreasonable, it would be error on our part to overlook a valid rationale for unreasonableness
because the taxpayer did not label it as such. Cf. Howard Gas & oil Company v. Limbach
(Tracy) (May 21, 1993), Lucas App. No. L92-128, unreported.
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A review of prior case law dealing with rules promulgated by the Tax Commissioner is
instructive. In The Kroger Grocery & Baking Co. v. Glander (1948), 149 Ohio St. 121, the
Ohio Supreme Court considered a rule promulgated by the Tax Commissioner under a direct
grant of statutory authority. Therein the Court stated:

"Sections 1464-3, 5546-5 and 5546-31, General Code, authorize and direct the Tax
Commissioner to adopt for the administration of the Sales Tax Act such rules and regulations
as he may deem necessary to carry out the provisions of the act. [*10] Such rules and
regulations are necessary because of the infinite detail essential in the consideration of an
application and the interpretation of the law to concrete and specific circumstances and
situations, the incorporation of which in the statute itself would be impracticabie or
impossible."

The Court cited the specific Tax Commissioner's rule in Issue in that case, and, thereafter, set
a standard for review of similar rules:

"This rule, like those of other administrative agencies, issued pursuant to statutory authority,
has the force and effect of law unless it is unreasonable or is in clear conflict with statutory
enactment governing in the same subject matter."

In a later case, the Court distinguished between rules which administer jurisdictional
requirements and rules which administer procedural requirements. In NuCorp, Inc. v. Bd. of
Revision (1980), 64 Ohio St. 2d 20, the Court stated:

"While this court has never encouraged or condoned disregard of procedural schemes
logically attendant to the pursuit of a substantive legal right, it has also been unwilling to find
or enforce jurisdictional barriers not clearly statutorily or constitutionally mandated, [*11]
which deprive a supplicant of a fair review of his complaint on the merits."

(Emphasis added)

More directly on point, the Court, in Jemo v. Lindley (1980), 64 Ohio St. 2d 365, found that
an administrative regulation promulgated by this Board requiring that a notice of appeal be
executed by an officer of the appellant corporation or an attorney, exceeded this Board's
powers to promulgate such a rule. The Court held that the failure to comply with a signature
requirement in the Board's rules was insufficient grounds for an appellant to lose its right to
appeal.

We have also reviewed prior decisions of this Board wherein rules promulgated by the Tax
Commissioner have been considered under R.C. 5705.14(C). Rules have been found
reasonable when they carry out the intent of the legislature, Atlas Crankshaft Corp. v. Lindley
(August 15, 1978), B.T.A. Case No. 3-1816, affirmed on other grounds, 58 Ohio St. 2d 299;
Roosevelt Properties, et al. v. Kinney (January 11, 1983), B.T.A. Case No. 81-F-666, 667,
unreported, affirmed, 12 Ohio St. 3d 7. Rules have been found to be unreasonable when they
have not been properly promulgated, or are in conflict with [*12] legislative enactments.
William J. Stone, et al. v. Limbach (June 30, 1988), B.T.A. Case No. 85-C-931, unreported.

Having reviewed the prior law, we now turn to the rule in issue. In order to determine
whether the Commissioner acted within his authority we must look to the Commissioner's
enabiing statute. R.C. 5735.12 sets forth the Commissioner's power to promulgate rules
dealing with remission of motor vehicle fuel penalties:

"A penalty of thirty percent shall be added to the amount of every assessment made under
this section. The tax commissioner shall have the power to adopt rules providing for the
remission of penalties added to assessments made under this section."
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Pursuant to above-cited grant of authority, the Commissioner promulgated Ohio Adm. Code
5703-1-10. The section, in its entirety, provides:

"5703-1-10 Remission of penalties on excise tax assessments

"(A) A person assessed cigarette excise tax, highway use tax, horse racing tax, motor vehicle
fuel tax, motor vehicle fuel use tax, beer tax, brewers' wort or malt tax, or wine and mixed
beverages tax may request of the tax commissioner remission of the statutory penalty. Such
a request must be in writing [*13] and filed with the commissioner personally or by
express, registered, or certified mail of the United States postal service within thirty days of
the receipt of the notice of assessment. If the request for remission of penalty is the only
relief sought, the entire assessment, including all charges and penalties, must be paid in full
before such request will be considered. In the event that a request solely for remission of
penalty has been filed timely in writing, but payment in full has not been received at the
expiration of the thirty-day period, the commissioner shall send a letter by regular maii to
the person assessed notifying him of this prepayment requirement. If payment in full is
received by the commissioner within twenty days after the maiiing of such letter, the request
for remission of penalty will be considered. In the event the request for remission is not filed
timely or payment in full is not received within the time allowed, the request shall be
dismissed.

"(B) In the event that a petition for reassessment is filed timely contesting the validity or
legality of the assessment, the request for remission of penalty may be included as part of
the petition or [*14] may be filed separately. The commissioner may, in the final
determination on the petition for reassessment, remit such part of the penalty as he deems
proper. Such remission may be conditioned upon payment of the full amount, as finally
determined, within thirty days of the receipt of the final determination of the commissioner or
the date of decision of the board of tax appeals or other court of appellate jurisdiction.

"Where an appeal of the final determination of the commissioner is dismissed on the motion
of the person assessed, the thirty-day period shall begin to run from the date the person
assessed received the final determination from which said appeal was perfected.

"(C) If a petition for reassessment form is filed which does not specificafiy contest the validity
or legality of any portion of the assessment but requests only remission of the penalty, It will
be treated as a request for remission only and will be treated in the manner described in
paragraph (A) of this rule.

"(D) A hearing on a request for remission of penalty will not be scheduled unless a hearing is
specifically requested in writing by the person filing the request for remission."

(Emphasis Added) [*15]

As noted above, this Board must determine, based upon the facts before us, if the above-
cited rule is reasonable. n2 We find it necessary to articulate that the Tax Commissioner's
discretion to remit a penalty is not in issue. In Interstate Motor Freight System v. Bowers
(1960), 170 Ohio St. 483, the Ohio Supreme Court held that determinations with respect to
penalty remissions were wholly within the province of the Tax Commissioner:

"The statutory power to adopt rules and regulations for the remission of penalties creates a
discretionary power in the Tax Commissioner. Thus, the remission of the penalty under
Section 5728.10, Revised Code, differs from the ordinary assessment of taxes in that the
remission of the penalty, unlike the assessment of a tax Is in the first instance left to the
discretion of the Tax Commissioner."
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n2 We also have the ability to determine whether the rule is properly promulgated. However,
the appellant has not alleged any infirmity in the promulgation of said rule. Therefore, the
issue is not properly before us.

The Tax Commissioner's discretion in remitting a penalty has been upheld on numerous
occasions. Jennings & Churella Constr. [*16] Co. v. Lindley (1984), 10 Ohio St. 3d 67;
Servomation Corp v. Kosydar (1976), 46 Ohio St. 2d 67. The issue in this appeal is not the
Tax Commissioner's authority to determine penalty remissions. The Issue is his refusal to
make such a determination.

Requirements of prepaying tax assessments or posting bond assuring the payment of
assessments when finally determined prior to review by the Commissioner, are common to
many taxes. R.C. 5733.11(D)(1); R.C. 5743.082; R.C. 5747.13(E)(1). The requirement of
making payment in full prior to review of an assessment has recently been removed from
R.C. 5749.07 (effective January 15, 1993). Similarly, the requirement for posting bond has
been removed from R.C. 5728.10 (effective October 15, 1987). However, the requirement of
prepayment or posting bond prior to review has withstood constitutional attacks, both in this
state, Niemeyer v. Collins (1976), 45 Ohio St. 2d 63 (cigarette tax jeopardy assessment
under R.C. 5743.082) Pre-Fab Transit Co. v. Bowers (1964), 176 Ohio St. 163 (highway use
tax assessment pursuant to R.C. 5728.10); and federally: Phillips v. Commissioner (1931),
283 U.S. 589; Cohen [*17] v. United States (1962), 297 F. 2d 760. In every case,
however, the constitutionally upheld requirement of prepayment or posting bond was a
jurisdictional requirement imposed by the state or federal legislature. Such a jurisdictional
requirement is properly a legislative mandate. Riss & Co. v. Bowers (1961), 114 Ohio App.
429.

In the case before this Board, however, the requirement of prepayment is not statutorily
imposed but administratively imposed. The General Assembly delegated to the Tax
Commissioner the power to promulgate rules which would assist in the remission of motor
fuel tax penalties. Bearing in mind that "administrative agency rules are an administrative
means for the accomplishment of a legislative end," Carroll v. Dept. of Admin. Services
(1983), 10 Ohio App. 3d 108, this Board finds the Commissioner has offered no reasonable
explanation for.limiting the jurisdictional grounds upon which a taxpayer may request
remission. Jurisdiction is clearly the province of the legislature -- administrative regulations
are promulgated to impiement legislative policy, not to create it.

In this regard, we find Ohio Adm. Code 5703-1-10 in conflict with [*18] the legislative
direction to the Tax Commissioner to promulgate rules relating to the remission of said
penalties. By promulgating a rule which excludes those unable to pay assessments from the
pool of candidates able to request remission, the Commissioner has in effect promulgated a
rule which has erected a procedural roadblock to such remission, thereby exceeding the
mandate given to him by the legislature. Such a limitation is in conflict with the
Commissioner's obligation under R.C. 5735.12.

The appellant has also attacked Ohio Adm. Code 5703-1-10 on constitutional grounds.
Interestingly, appellant's attacks have been based, not upon the ability of the Tax
Commissioner to require prepayment prior to review, but upon the ability of the Tax
Commissioner to divide those able to pay assessments in full, from those unable to pay such
assessments.

It is axiomatic that this Board is without jurisdiction to determine the constitutional validity of
a given statute or rule. S.S. Kresge Co. v. Bowers (1960), 170 Ohio St. 405; Roosevelt
Properties Co., supra. Our obligation is to receive evidence on constitutional issues. Cleveland
Gear Co. v. Limbach (1988), [*19] 35 Ohio St. 3d 229. In this case, we take the
opportunity to comment on appellant's constitutional claim as it affects her individual claim.
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Appellant argues that requiring prepayment of an assessment has the effect of classifying on
the basis of wealth because those financially unable to pay are effectively foreclosed from
penalty review. Appellant argues, without citation, that wealth is an irrational basis to deny
remission of a penalty. However, as stated earlier, courts have consistently held that statutes
requiring prepayment prior to review are constitutionally sound. In such cases, legislatures
have classified on the basis of wealth.

Secondly, the appellant has argued vociferously that taxpayers unable to pay should be
afforded an opportunity to prove their Inability to pay. If the Tax Commissioner is convinced
that the taxpayer is unable to pay, appellant argues, the prepayment requirements should be
waived and the Commissioner should review the equities of the individual case. However, we
can find no legislative grant which authorizes this Board to fashion administrative procedure
for the Commissioner. Pursuant to R.C. 5703.14, our obligation Is to determine
whether [*20] the rule presently before us is unreasonable. The Commissioner is free to
impose any procedural burdens on a taxpayer that the legislature so mandates.

Based on the foregoing, it is the decision of the Board of Tax Appeals that Ohio Adm. Code
5703-1-10 is unreasonable on the basis that it extends powers to the Tax Commissioner that
were not legislatively mandated. It is the Order of the Board of Tax Appeals that notice of
this decision shall be delivered in accordance with R.C. 5703.14.

Pursuant to R.C. 5703.14(C), it is further ordered that certified copies of this Decision shall
be filed as follows:

(1) two certified copies of this Decision shall be filed with both the Secretary of State and the
director of the legislative service commission.

(2) two certified copies of this Decision shall be filed with the joint committee on agency rule
review.
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OPINION:
ENTRY

This cause and matter came on to be considered by the Board of Tax Appeals upon a notice
of appeal filed herein on October 14, 1976, by the above named appellant, from a final order
of the Tax Commissioner dated September 17, 1976, concerning an application for refund of
corporation tax paid to the State of Ohio for the year 1972, the body of which final order
reads as follows:

"This proceeding, being the application of Atlas Crankshaft Corporation, Columbus, Indiana, a
foreign corporation subject to the Ohio franchise tax, for refund of corporation franchise tax
paid for the year 1972, after being duly heard, came on to be considered for final
determination.

"The applicant timely filed its 1972 Corporation Franchise Tax Report, pursuant to Sections
5733.02, 5733.021 and 5733.13 of the Revised Code, therein computing the value of its
issued and outstanding shares of stock [*2] on the net income basis, with a stated
franchise tax liability of $274,063.36 and indicating an overpayment of $51,936.64, based on
estimated payments made. Subsequent thereto, the applicant filed an 'amended return'
wherein the applicant recomputed the franchise tax liability on the net income valuation
method to be $234,960.96 indicating therein an overpayment or $91,039.04. In Schedule B
Deductions of the 'amended return', the applicant reported deductions for: Excess Tax Over
Book Depreciation Reserve of $1,564,113.00 (said reserve consisting of the difference
between depreciation on its assets using the straight line method for book purpose and
accelerated depreciation for federal income tax purposes); and Deferred Income Investment
Credits of $80,056.00.

"Upon audit, the assessor disallowed both of the aforementioned deductions claimed by the
applicant. The assessor further determined that the applicant's apportionment ratio should be
increased from 67.6171% as reported, to 68.0522% - the Increase due to an increase of the
applicant's sales percentage in the apportionment formula from 2.8512%, as reported, to
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4.1567%. On the basis of the aforementioned correction and adjustments [*3] by the
assessor, the applicant's franchise tax liability was determined to be $325,990.16. The
applicant filed an application for corporation franchise tax refund in the amount of
$91,039.04. The applicant's refund request was granted, in part, per letter of the income tax
division In the amount of $9.84, the same being the difference between the amount paid by
the applicant ($326,000.00) and that as computed by the assessor ($325,990.16). The
applicant requested a hearing in further consideration of the refund claimed, specifically
involving the deduction for Excess Tax Over Book Depreciation. At the duly scheduled
hearing, the applicant reiterated its objections concerning the disallowance of the
aforementioned deduction; additionally, the applicant maintained that the disallowance of
same resulted in double taxation to the applicant, because of the use of differing methods of
depreciation for book and federal income tax purposes. Subsequent to the duly scheduled
hearing, the applicant submitted additional information, Including a memorandum,
concerning this contention. Additionally, the applicant maintained that in accordance with the
Ohio Supreme Court decision in Lakengren [*4] v. Kosydar, 44 Ohio St. 2d 199 (December
31, 1975), the appiicant should be granted a refund of the difference between the franchise
tax payment as computed for the period January 1, 1971 to December 20, 1971, on the net
worth basis, and as computed for that period on the net income basis.

"Upon consideration of the information submitted at and subsequent to the refund hearing,
and under the authority of Section 5733.11, Revised Code, the Tax Commissioner finds the
applicant's contention to be not well taken.

"Tbe applicant specifically cited Section 5733.04 (I)(5), Revised Code, in support of its
contention. The provisions of Section 5733.04 (I)(5), Revised Code, provide that:

'(5) Taxpayers using the installment or completed contract method of accounting, or other
acceptable methods of accounting, for federal income tax purposes for the first taxable year
on which the tax provided for in Section 5733.06 of the Revised Code is computed on the
corporation's net income, shall exclude from net income that amount that originated prior to
such first taxable year and that was included as part of surplus at the time of origination as
shown by the books of the corporation.'

As promulgated [*5] by the Tax Commissioner, Special Instruction Number 3, issued June
1, 1972, specifically delineates the application and interpretation of Section 5733.04 (I)(5),
Revised Code. Said section explicitly Involves adjustments to net income for taxpayers using
the installment or completed contracts method of accounting; the phrase 'other acceptable
methods of accounting' which the applicant contends covers this instant matter, pertains only
to variations of the completed contracts method of accounting, of which, the percentage of
completion method would be included, for example.

"It is the finding of the Tax Commissioner that the applicant's contention regarding the
deduction of the Excess Tax Over Book Depreciation Reserve is not well taken due to the fact
that such adjustment or deduction is not provided for in Chapter 5733, Ohio Revised Code;
Kroger Co. v. Bowers (1965), 3 Ohio St. 2d 76.

"Upon consideration of the information and evidence at hand, Section 5733.06, Revised
Code, the decision in Lakengren v. Kosydar (supra), the provisions of Am Sub. H.B. 475 of
the 109th General Assembly, effective December 20, 1971, the Tax Commissioner finds that
the applicant's [*6] contention is not well taken in that the taxable year of the applicant for
the 1972 franchise tax report terminated on December 31, 1971, which is subsequent to the
effective date, December 20, 1971, of the legislation in question. Also, the tax report in
question is that for 1972, the liability for which is determined by the existence of the
corporation as of January 1, 1972. As stated In the syllabus in Lakengren, supra;

'Insofar as it increases the franchise tax obligation of a corporation for an accounting year
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already closed at the time of enactment, the amendment to R.C. 5733.05, adopted
December 20, 1971, is void as a retroactive law In violation of Section 28, Article II of the
Ohio Constitution.' (emphasis added)

"Finding no merit in the refund claim here under review, it is the order of the Tax
Commissioner that such refund claim be, and the same hereby Is, denied. Pursuant to the
provisions of Section 5733.12, Revised Code, the Tax Commissioner hereby issues this
certificate of final determination which is his final order in regard to the refund claim here
under review.

"Upon the expiration of thirty days from the giving of notice of this final determination [*7]
to the applicant, unless an appeal is filed in conformity with the provisions of Section
5717.02, Revised Code, this matter will be concluded and the files appropriately ciosed."

From this final order the appellant's notice of appeal was prepared and fiied. In pertinent part
said notice of appeal provides certain claimed errors and requested relief as follows:

"1. The Tax Commissioner erred in determining that the phrase 'other acceptable methods of
accounting' contained in R.C. 5733.04(I)(5) pertains only to variations of the completed
contracts methods of accounting.

"2. The Tax Commissioner erred in determining that the excess of the amount of tax over
book depreciation is not an appropriate item for deduction and adjustment under R.C.
5733.04(I)(5).

"3. The Tax Commissioner erred in refusing to permit the taxpayer to exclude from net
income for the first taxable year on which the tax provided for in R.C. 5733.06 was computed
on the taxpayer's net income, such portion of its net income, which as shown by the books of
the taxpayer, had originated in prior taxable years and had been included as part of surplus
in the computation and payment of the Ohio corporate franchise [*8] tax for such earlier
years.

"4. The Tax Commissioner erred in failing to find that all franchise taxes for 1972 required to
be paid in excess of taxes provided for in R.C. 5733.05 and R.C. 5733.06 prior to their
amendment on December 20, 1971, are void as being in violation of Section 28, Article II of
the Ohio Constitution, and as such must be refunded."

The matter was submitted to the Board of Tax Appeals upon the notice of appeal, the
statutory transcript furnished by the Tax Commissioner, the testimony and evidence
presented at a record hearing before the Board of Tax Appeals in Columbus, Ohio, on March
8, 1977, and the briefs filed by counsel.

The appellant is an Indiana Corporation licensed to do business in Ohio. It is a major
manufacturer of crankshafts, valves, piston pins, cap screws, camshafts and gears at its
facilities in Fostoria, Ohio, where it employs over 1,400 persons. There is no major
fluctuation in the flow of business activities of appellant and the testimony was clear that
there was no major increase or decrease in the appellant's business during the last 11 days
of 1971.

The appellant maintains its books and records in accord with generally accepted [*9]
accounting principles. It computes its depreciation using the straight line method for its
general books of account, but depreciates these same assets using an accelerated method of
depreciation for federal income tax purposes.

This practice of employing different methods of depreciation have the effect of making
corporate net worth for book purposes greater during the earlier composite lives of
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depreciable assets than the net worth for federal income tax purposes for the same period of
time.

In appellant's case, as of December 31, 1970, the net difference in the amount of
depreciation computed under the two methods of depreciation was $1,564,113.00.

This would have made no difference in appellant's situation except that the Legislature of
Ohio enacted an additional and alternate method of computing franchise tax payable to the
State of Ohio.

The appellant does not engage in long-term contracts which require the use of the completed
contract or percentage of completion methods of accounting for additions to income.

It is appellant's contention that a corporate taxpayer using an acceptable method of
accounting for federal income tax purposes may, for the first taxable year for [*10] which
the Ohio franchise tax is computed on the corporation's net income, exclude from such net
income that amount of net income that originated prior to such first year if the net income so
excluded was included as part of surplus at the time of its origination as shown by the books
of the corporation.

And secondly that insofar as it increases the franchise tax obligation of a corporation for that
portion of an accounting year already closed at the time of enactment, the amendment to
Revised Code Section 5733.05 adopted December 20, 1971, is void as a retroactive law in
violation of Section 28, Article II of the Ohio Constitution.

The appellant paid $326,000 on an estimated basis toward its 1972 Corporate Franchise Tax
liability and subsequent thereto filed an amended return claiming an overpayment of
$91,039.14. Still later appellant filed a refund claim for the same amount, namely
$91,039.14. The refund claim and the amended return claimed as deductions two amounts,
the $1,564,113 labeled on the amended return as "1-1-71 excess tax over book
depreciation-reserve" and $80,056 designated as "1-1-71 deferred income-investment
credit."

Subsequent to the date on which appellant [*11] filed its amended return, the Tax
Commissioner's agent determined that the appellant's apportionment ratios reflected on its
franchise tax reports for 1972 should be increased from 67.6171% to 68.0522%. The
appellant now agrees with said change in the apportionment ratios and concedes that the
deduction of $80,056 referred to supra is not proper.

it is now therefore the appellant's contention that it should be entitled to the depreciation
difference as a deduction of $1,564,113 which if applied as a deduction to appellant's
franchise tax report for the year 1972, when coupled with the revised apportionment ratio of
68.0522%, would result in overpayment of 1972 franchise tax in the amount of $85,163
which is the amount now claimed by appellant on this appeal.

Revised Code Section 5733.04(I)(5) provides:

"(5) Taxpayers using the installment or completed contract method of accounting, or other
acceptable methods of accounting, for federal income tax purposes for the first taxable year
on which the tax provided for in section 5733.06 of the Revised Code is computed on the
corporation's net income, shall exclude from net income that amount that originated prior to
such first [*12] taxable year and that was included as part of surplus at the time of
origination, as shown by the books of the corporation." (Underscoring by BTA)

To clarify Revised Code Section 5733.04(I)(5) the Tax Commissioner issued his Special
Instruction 3 dated June 1, 1972, which reads as follows:
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"Completed Contract Method or Percentage of Completion Contract Method:

"This section of the Revised Code Is limited to building, installation and construction
contracts.

"That amount of income to the extent that the contract was completed prior to the first day
of the taxable year which ends in 1971 shall be excluded from income in the taxable year in
which that contract is fully completed. No other income from that contract may be excluded.

"Installment Method:

"All income from installment sales shall be excluded from net income for sales made prior to
the first day of the first taxable year, upon which year the franchise tax is computed on the
net income alternative basis, to the extent such deferred income was included in surplus and
taxed on the net worth alternative basis in prior franchise tax reports.

"The computation is to be made in accordance with Section 453 of the Internal [*13]
Revenue Code of 1954 as amended."

When reading all of Revised Code Section 5733.04(I)(5), it is obvious that it provides only for
an exclusion from net income of items of income which originated in some earlier year. Items
of income originate in one year on financial books and flow through to tax books In later
years only in situations where taxpayers use the percentage of completion method for
accounting for recognition of income for financial books and some other method of
accounting for recognition of income for tax books. Revised Code Section 5733.04(I)(5)
nowhere provides that differences between methods of depreciation can be deducted from
net income. Because it does not provide for such a deduction, one cannot be taken.

Not only must the Board consider the entire statute, It must also strictly construe this statute
against the taxpayer. Exclusions from income, like deductions and exemptions, are a matter
of legislative grace. A taxpayer must not be allowed the privilege of a deduction or exemption
unless the statute specifically allows It.

Deductions and exemptions are privileges bestowed by the legislature. The Ohio Supreme
Court has frequently stated that exemptions [*14] must be strictly construed and taxpayers
must "affirmatively establish" that they are entitled to the privilege. National Tube Co. v.
Glander (1952), 157 Ohio St. 407; Celina Mutual Ins. Co. v. Bowers (1965), 5 Ohio St. 2d
12; and the cases cited therein. Exemption, though constitutional, grants some taxpayers
economic advantages. Granting an unwarranted exemption or exception places a greater tax
burden on all the citizens of the State.

Deductions afford taxpayers the same kind of economic advantage. Like exemptions,
deductions are a tax "break" and must not be freely distributed.

The United States Supreme Court has historically taken a strict view of the applicability of
deductions. In New Colonial Ice Co. v. Helvering (1934), 292 U.S. 435, at 440, the Court
stated:

"* * * Whether and to what extent deductions shall be allowed depends upon legislative
grace; and only as there is clear provision therefor can any particular deduction be allowed."

Similar expressions of this point of view can be found in White v. United States (1938), 305
U.S. 281, and Deputy v. Dupont (1940), 308 U.S. 488.

The Ohio Supreme Court has conservatively [*15] approached deductions when dealing
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with the franchise tax. In Kroger Co. v. Bowers ( 1965), 3 Ohio St. 2d 76, Kroger sought to
deduct deferred income taxes from its surplus in computing the value of its reserves
pursuant to Revised Code Section 5733.05(A). The Court held that, because the statute
allowed the deduction of taxes currently payable, only those taxes could be deducted.
Deferred income taxes could not be deducted because the statute did not provide for their
deduction. The Court refused to broaden the privilege bestowed by the legislature, essentially
because the taxpayer could not point to a specific statute allowing the deduction it wished to
take.

The correct approach to deductions is the same conservative approach to exemptions. A
taxpayer should unequivocally prove that it is entitled to the privilege by pointing to language
in a statute that specifically provides for the claimed privilege. Revised Code Section 5733.04
(I)(5) does not specifically provide for the deduction from net Income of the difference
between methods of depreciation. If the legislature had wished to create such a deduction, it
most certainly would have done so in specific terms. [*16]

The taxpayer also argues that if this Board does not accept its interpretation of Revised Code
Section 5733.04(I)(5), double taxation will result because the same amount of income will be
taxed twice. The taxpayer is mistaken concerning the nature of the tax in issue. The
franchise tax is not a tax on income.

Revised Code Section 5733.06 provides, in pertinent part:

"The tax charged to corporations under this chapter for the privilege ofengaging in business
in this state, which is an excise tax levied on the value of the issued and outstanding shares
of stock, shall in no manner be construed as prohibiting or otherwise limiting the powers of
municipal corporations in this state to impose an income tax on the income of such
corporation."

(Emphasis added)

Revised Code Section 5733.06 sets the amount of tax as:

"(A) Four per cent upon the first twenty-five thousand dollars of the value of the taxpayer's
issued and outstanding shares of stock as determined under division (B) of section 5733.05
of the Revised Code; [net income]

"(B) Eight per cent upon the value so determined In excess of twenty-five thousand dollars;
or

"(C) Five mills times that portion of the [*17] value of the issued and outstanding shares of
stock as determined under division (A) of section 5733.05 of the Revised Code."

(Emphasis and parenthetical matter added)

The franchise tax, then, is not a tax on income, but a tax on the value of the Issued and
outstanding shares of stock of a corporation. The tax is exacted for the privilege of doing
business in this State. According to Revised Code Section 5733.05, the value of the
outstanding shares of stock is determined by either the net worth of the company or the net
income. The corporation's net Income is nothing more than a measure of the value of the
issued and outstanding shares of stock of the corporation. Net income is not the object of
taxation, but only a scale for the value of the object. Double taxation does not occur because
Income is not being taxed.

The Board of Tax Appeals has considered, as It did consider in Beckwith and Associates, Inc.,
v. Kosydar, BTA Case No. C-228, decided February 25, 1975, affd March 23, 1977, at 49
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Ohio St. 2d 277, the Commissioner's broad grant of rule-making power with respect to the
franchise tax based on net income. The Tax Commissioner, of course, has general
authority [*18] to promulgate rules to facilitate the enforcement of tax statutes. However,
the introduction of the net income method of calculating franchise tax posed substantial
administrative difficulties. The General Assembly, anticipating these problems, could have
relied on the Tax Commissioner and his general rule-making power to provide the essential
administrative interpretations necessary for the implementation of the "new" tax system.
That general rule-making power resides in Revised Code Section 5703.05 which provides in
pertinent part:

"All powers, duties, and functions of the department of taxation are vested in and shall be
performed by the tax commissioner, which powers, duties, and functions shall include, but
shall not be limited to the following:

11* * * * * * * * *

"(M) Adopting and promulgating, in the manner provided by section 5703.14 of the Revised
Code, all rules of the department;

^^*********.,

(Eff. 10/11/76)

However, recognizing the particular kinds of problems which would emerge from this entirely
now legislation, the General Assembly provided the Tax Commissioner with additional rule-
making authority in Revised Code Section 5733.07. This section which [*19] is specifically
directed to the administration of the corporate franchise tax provides in pertinent part:

"The tax commissioner shall enforce and administer this chapter. In addition to any other
powers conferred upon him by law, the commissioner may:

"(A) * * * * * * * * *

"(B) Promulgate such rules and regulations as he finds necessary to carry out this chapter;

^^*********^

(Emphasis added)

The Board of Tax Appeals upheld the Tax Commissioner in its opinion in Beckwith and
described the rule-making authority in Revised Code Section 5733.07 as follows:

"* * * R.C. 5733.07 is a particularly broad grant as it commands the Tax Commissioner'to
carry out this [corporate franchise] chapter' rather than to merely make rules of the
Department as provlded in R.C. 5703.05. The use of such active language indicates that the
legislature has directed the Tax Commissioner to take an active role in implementing that
statutes. Of special note is the fact that this grant of rule-making power was added at the
same time the net income method of computing franchise tax became effective, December
20, 1971.

"This grant of rule-making power was directly related to the [*20] institution of the new
method of computation. The General Assembly, realizing that the net income method could
not emerge from legislative chambers without creating some uncertainties and ambiguities,
directed the Tax Commissioner to cushion the impact of the new tax by providing rules which
would ease the corporation sector lnto the new system without subjecting taxpayers or the
State to continuous litigation."
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(BTA Entry, at 11, 12; emphasis by BTA)

This description of the Tax Commissioner's rule-making authority illuminates two critical
factors: first, that the Tax Commissioner is dealing with entirely new and untested
legislation; second, that the legislature has directed the Tax Commissioner to make rules
which would "carry out" the intentions of the legislature as expressed in each and every word
of Chapter 5733, Revised Code. In Beckwith, this Board and the Supreme Court recognized
the broad nature of the Commissioner's authority with respect to Chapter 5733. And, as with
the Commissioner's rule in Beckwith, the Commissioner through his Special Instruction in this
case, is merely "carrying out" the intention of the legislature to apply the "new" net
income [*21] method of computing franchise tax to all taxpayers and providing tax
"breaks" only as specifically written in the statute. In so doing, the Tax Commissioner has
acted reasonably and lawfully.

Revised Code Section 5733.04 (I)(5) does not provide a deduction for the difference between
accelerated and straight-line depreciation. This section applies only when a taxpayer's
method of accounting for recognition of income dictates the origination of income in the
income account in some year prior to the first year on which the franchise tax is computed
using the net lncome method. The statute does not provide for the deduction of depreciation,
but only for the exclusion from net income of this previously originated income. The Tax
Commissioner's Special Instruction No. 3, issued pursuant to the broad grant of authority
contained in Revised Code Section 5733.07, is only an expression of this logical reading of
the entire Revised Code Section 5733.04(I)(5). Special Instruction No. 3 is also consistent
with the Court's and the Board's long-standing practice of strictly interpreting exception and
exemption statutes. Deductions, like exceptions and exemptions, provide taxpayers with
a[*22] tax "break," and should not be liberally construed.

It is therefore the finding of the Board of Tax Appeals that Special Instruction No. 3 is proper
and within the powers of the Tax Commissioner to promulgate.

The second issue presented by this case is whether the amendment to Revised Code Section
5733.05, adopted December 20, 1971, is retroactive in that income earned by a corporation
before the enactment of the statute is included in computing the franchise tax based on the
net income method. The taxpayer is a calendar year taxpayer, and, therefore, its accounting
year ends on December 31, of each year. Because the taxpayer's accounting year was not
closed at the time of the enactment of the amendment to Revised Code Section 5733.05, the
statute is not retroactive with respect to the taxpayer.

The Ohio Supreme Court clearly stated in Lakengren v. Kosydar (1975), 44 Ohio St. 2d 199,
that the net income method for determining franchise tax is retroactive only as it applies to
accounting years already closed before the statute was enacted. The syllabus of the case
states:

"Insofar as it increases the franchise tax obligation of a corporation for an accounting
year [*23] already closed at the time of enactment, the amendment to R.C. 5733.05,
adopted December 20, 1971, is void as a retroactive law in violation of Section 28, Article II
of the Ohio Constitution."

(Emphasis added)

The rationale underlying the Court's decision was that, once an accounting year is closed, no
further obligations can be imposed on the income for that year.

As the Court stated at 44 Ohio St. 2d 202-203:
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"In this case, the appellant used a permissible period of accounting (R.C. 5733.031), and at
the conclusion of that period was subject to tax obligation under existing law of $3,557.55,
payable a year later if the appellant wished to continue doing business in Ohio. Under the
accepted systems of accounting approved by the Revised Code, appellant was entitled to
distribute or invest the profit it had earned, and need not retain some part of those profits in
anticipation of a subsequent tax based upon the income earned in that year, income which
might or might not be related to the actual business activity of the corporation in the
following year. Appellant was entitled to consider that the money was finally its own. When
the accounting year closed for the taxpayer, [*24] it closed for the taxing authority as
well; * * * As of February 28, 1971, the tax obligation of the appellant was calculable under
existing statutes. A subsequent increase of that obligation whether by an increase in the rate
or by the enactment of an alternative method of calculation based upon the income earned in
the preceding year is retroactive In effect and is prohibited by the Ohio Constitution."

(Emphasis added)

The net Income method was retroactive with respect to Lakengren, Inc., because its
accounting year was closed before the statute was enacted. As far as the Court is concerned,
a closed accounting year cannot be reopened by the legislature.

The taxpayer in the instant case stands in a different place. This taxpayer is a calendar year
taxpayer. Its accounting year had not ended by December 20, 1971, the date the net Income
method was enacted. Rather, this taxpayer's accounting year ended December 31, 1971,
eleven days after the enactment of the statute. Because the accounting year was not closed,
the taxpayer could not consider the income yet its own, and the legislature could impose a
higher obligation on that income. Obligations and Income for [*25] the taxpayer's entire
accounting year were not finally determined on December 20, 1971. The application of the
net income method to this taxpayer is not a retroactive application of a law.

The Supreme Court left no doubt concerning the application of the net income method to
taxpayers whose accounting years ended after December 20, 1971. The Court stated at 44
Ohio St. 2d 204:

"* ** This in no way prevents the General Assembly from levying a tax payable in the
future, based upon the income of periods ending after the enactment of the levy. ***"

(Emphasis added)

Ciearly, the amendment to Revised Code Section 5733.05, enacted December 20, 1971, is
not retroactive with respect to calendar year taxpayers.

Giving consideration to the facts, the statutes, the case law and the findings of the Board of
Tax Appeals, it is the decision of the Board of Tax Appeals that the final order of the Tax
Commissioner must be and hereby is, affirmed.
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1983 Ohio Tax LEXIS 698, *

Roosevelt Properties Co., et al., and Apartment and Home Owners Association, et al.,
Appellants, vs. Robert R. Kinney, Commissioner of Tax Equalization, Appellee.

CASE NOS. 81-F-666; 81-A-667 (RULE)

STATE OF OHIO -- BOARD OF TAX APPEALS

1983 Ohio Tax LEXIS 698

January 11, 1983

[*x]

APPEARANCES

For the Appellant Roosevelt Properties, et al., - Henry J. DuLaurence, 615 Hanna Building,
Cleveland, Ohio 44115

For the Appellant Apartment & Home Owners Assoc., et al. - Mary Beth Ballard, Fred Siegel,
1100 Citizens Building, Cleveland, Ohio 44114

For the Appellee - William J. Brown, Attorney General, By: James C. Sauer, Assistant
Attorney General, State Office Tower, 30 East Broad Street, Columbus, Ohio 43215

OPINION:
DECISION AND ORDER

These cause and matters came on to be considered by the Board of Tax Appeals upon two
notices of appeal filed with the Board of Tax Appeals under date of November 6, 1981,
concerning O.A.C. Rule 5705-3-06 promulgated by the Commissioner of Tax Equalization.

The matter is before the Board on the applications of the parties, the transcript of the
Commissioner of Tax Equalization, the briefs of counsel and the record of a hearing in
Columbus, Ohio, on April 22, 1982.

The Application for Review filed by the appellants in Case No. 81-F-666 reads, in pertinent
part:

"Pursuant to Ohio Revised Code, § 5715.61 and 5703.14, Appellants, Roosevelt Properties
Company, Royal American Corporation, both Ohio Corporations, Harvey Oppmann, dba
Oppmann Properties, [*2] Xenophon Zapis, and Henry DuLaurence, all owners and
operators of single and multiple dwellings in the, State of Ohio, make this application for
review by the Board of Tax Appeals of Rule 5705-3-06 adopted and promulgated by Appellee,
Robert R. Kinney, Commissioner of Tax Equalization. A true copy of Rule 5705-3-06, which
rule became effective on October 20, 1981, is attached hereto and Incorporated herein as if
fully set forth.

"Appellants are all persons adversely affected by said Rule.

"Appellants allege that said Rule is unreasonable in that Rule. 5705-3-06:

"1.) Authorizes the use of a 'production of income' standard in classifying real property in
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accordance with the enabling legislation, said standard not authorized or mandated by O.R.C.
§ 5713.041 or Article XII, Section 2a of the Ohio Constitution.

"2.) Arbitrarily and discriminately defines and classifies apartment houses under commercial
land and improvements while classifying one, two, three and four-dwelling units, one of
which is owner occupied, as residential land and improvements.

"3.) Discriminates between buildings containing different numbers of rental units and
between various types of real property, contrary [*3] to Article I, Section 2 of the Ohio
Constitution.

"4.) Places a tax burden on all other classes of real property to make up the tax reductions
given residential land and improvements, especially on commercial land and improvements
located In primarily residential communities. Under such circumstances, property will not be
taxed by uniform rule, as required by Article XII, Sec. 2 of the Ohio Constitution and the
Fourteenth Amendment of the U.S. Constitution.

"5.) Is a discriminatory rule conferring benefits upon residents of one, two, three or four-unit
dwellings, one of which is owner occupied, and denying the same benefits to residents of
one, two, three or four-unit dwellings, one of which is not owner occupied and other
residents of multiple-family dwellings, all such residents being in the same class of persons.
There is no reasonable distinction between those within the class designated to receive
benefits and those outside the designated class.

"6.) Discriminates in favor of single-family residential owners (one-unit dwelling owner-
occupied) to the detriment of residents of multiple dwellings, in that the reduction in taxes
given to single-family residential owners will [*4] shift the tax burden onto the residents of
multipie-dwefiings, who are typically the least able to bear the increased tax burden.

"7.) Discriminates against residents of multiple-dewelling units, in view of the fact that the
taxes raised on the tax duplicate are used largely for schools attended by the children of the
owners of residential property as opposed to the paucity of children from among residents of
multiple-dwellings, who are made up largely of young people without children and retired
persons whose families are grown and have moved into their own homes."

The Application for Review in Case No. 81-A-667 reads as follows:

"Notice is hereby given that the above-named Applicants, by and through their counsel,
Benesch, Friedlander, Coplan & Aronoff, apply to the Board of Tax Appeals pursuant to Ohio
Revised Code Section 5703.14 for review of Rule 5705-3-06 of the Department of Tax
Equalization, which rule was filed with the Secretary of State of Ohio on October 9, 1981, a
certified copy of which rule is attached hereto and incorporated herein by reference as Exhibit
,A'

"Applicants seek a ruling from the Board of Tax Appeals that Rule 5705-3-06 is unlawful and
unreasonable [*5] insofar as it does not classify certain residential rental property as
'Residential Land and Improvements', contrary to the law of Ohio, the intent of the voters of
the State of Ohio in passing Article XII, Section 2a of the Ohio Constitution, and the common
meaning of the term 'residential'. Applicants further contend that the authority granted by
the Ohio Legislature to the Commissioner of Tax Equalization in Ohio Revised Code Section
5713.041, to '. . . adopt rules governing the classification of property under this section', was
improperly and unlawfully exercised in the ciassification of 'apartment houses' as
'Commercial Land and Improvements', since Ohio Revised Code Section 5713.041 specificafiy
provides that '. . . lands and improvements thereon used for residential or agricultural
purposes shall be classified as residential/agricultural real property ...'.
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"Applicants, Apartment & Home Owners Assn. and Columbus Apartment Assn., are trade
associations whose membership consists of owners and managers of all types of residential
property. Applicants, Melvin S. Ross, dba United Properties, Maryland Park Apartments, Inc.
and B.G.R. Associates, a Limited Partnership, dba The [*6] Chesterfield, are owners of
residentiai properties which are classified as 'Commercial Land and Improvements' in Rule
5705-3-06 of the Department of Tax Equalization. All applicants allege that they may be
injured by the operation of Rule 5705-3-06."

The historical basis of the present controversy involve the adoption of Rule 5705-3-06 of the
Department of Tax Equalization. This rule was adopted by the appellee on October 7, 1981,
and became effective October 20, 1981. The rule was adopted pursuant to Revised Code
section 5713.041.

Revised Code section 5713.041 reads as follows:

"Each separate parcel of real property shall be classified by the county auditor according to
its principal, current use. Vacant lots and tracts of land upon which there are no structures or
improvements shall be classified in accordance with their location and their highest and best
probable legal use. In the case of lands containing or producing minerals, the minerals or any
rights to the minerals that are listed and taxed separately from such lands shall be separately
classified if the lands are also used for agricultural purposes, whether or not the fee of the
soil and the right to the minerals [*7] are owned by the assessed for taxation against the
same person. For purposes of this section, lands and improvements thereon used for
residential or agricultural p.urposes shall be classified as residentiai/agricuiturai real property,
and all other lands and improvements thereon and minerals or rights to minerals shall be
classified as nonresidential/agricultural real property. Each year the auditor shall reclassify
each parcel of real property whose principal, current use has changed from the preceding
year to a use appropriate to classification in the other class. The classification required by
this section is solely for the purpose of making the reductions in taxes required by section
319.301 [319.30.1] of the Revised Code, and this section shall not apply for purposes of
classifying real property for any other purpose authorized or required by law or by rule of the
commissioner of tax equalization.

"The commissioner shall adopt rules governing the ciassification of property under this
section, and no property shall be so classified except in accordance with such rules."

[Emphasis added]

Pursuant to the directive contained in the above quoted statute, the Commissioner [*8] of
Tax Equalization promulgated O.A.C. 5705-3-06 for the purpose of classifying property.
These definitions are set out as follows with new language in capitals and eliminated
language from the old rule crossed out:

"(1) Agricultural LAND AND IMPROVEMENTS- The land and Improvements to land used for
agricultural purposes, including, but not limited to, general crop farming, dairing, animal and
poultry husbandry, market and vegetable gardening, floriculture, nurseries, fruit and nut
orchards, vineyards and forestry."

"(2) Mineral land and IMPROVEMENT- Land, and the buildings and improvements thereon,
used for mining coal and other minerals as well as the production of oil and gas Including the
rights to mine and produce such minerals whether separated from the fee or not."

" (3) Industrial LAND AND IMPROVEMENTS- The land and improvements to land used for
manufacturing, processing, ore refining foods and materials, AND WAREHOUSES USED IN
CONNECTION THEREWITH."
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"(4) Commercial LAND AND IMPROVEMENTS- The land and improvements to land which are
OWNED or occupied for general commercial AND INCOME PRODUCING purposes and where
production of income is a factor to be considered in arriving [*9] at true value, INCLUDING,
BUT NOT LIMITED TO, (apartment houses, hotels, motels, theaters, office buildings,
warehouses, retail and wholesale stores, bank buildings, commercial garages, commercial
parking lots, AND shopping centers,).

"(5) Residential LAND AND IMPROVEMENTS- The land and improvements to the land
CONSISTING OF one, two, or three, OR FOUR DWELLING UNITS, ONE OF WHICH IS
OCCUPIED BY THE OWNER OF THE PROPERTY."

The applications for review of the rule of the Commissioner of Tax Equalization present two
basic issues. The first issue questions whether the appellee's rule is consistent and
reasonable with Revised Code section 5713.041. The second issue is whether the rule is
consistent with, and not a violation of, the provisions of Article XII, Section 2a, Ohio
Constitution. (Application Case No. 81-F-666 at p. 1& 2; Application, Case No. 81-A-667 at
p. 2 & 3; R. 8, 12, 29, 30)

As to the assertion that the construction of the statute as embodied in the rule In question is
unconstitutional under Article XII, Section 2a, supra, it should be noted that it is not within
the authority of the Board of Tax Appeals, as an administrative body, to rule on the
constitutionality [*10] of a statute. Herrick v. Kosydar (1975), 44 Ohio St. 2d 128; State ex
rel. Park Investment Co. v. BTA (1972), 32 Ohio St. 2d 28; S.S. Kresge Co. v. Bowers
(1960), 170 Ohio St. 405. In the absence of jurisdiction to consider the issue, the Board
must, therefore, defer to the courts.

With respect to the former issue, that of reasonableness, the Board of Tax Appeals notes that
the following sentence is found at page 3 of the brief filed In Case No. 81-F-666:

"The owner (living on the premises) of a single, two, three, or four-family dwelling is given a
tax break which the tenants in other properties do not have."

(emphasis added)

The following sentence is found at page 10 of the appellants' brief in Case No. 81-A-667:

"Implementation of Rule 5705-3-06 will penalize some apartment dwellers in favor of home
owners and other apartment dwellers."

(emphasis added)

The Board of Tax Appeals further notes that the following language was proposed as an
addition to Am. H.B. No. 1238 which enacted Revised Code section 5713.041:

"A SEPARATE PARCEL OF REAL PROPERTY THE PRINCIPAL, CURRENT USE OF WHICH IS FOR
MULTI-UNIT RESIDENTIAL PURPOSES SHALL BE CLASSIFIED [*11] AS
RESIDENTIAL/AGRICULTURAL REAL PROPERTY."

This proposal was defeated by a vote of 24 to 8. See: 1980 Senate Journal, pp. 2407, 2408.

In the recent case of State, ex rel. Swetland, v. Kinney (1982), 69 Ohio St. 2d 567, the Court
observed in its opinion that the "Argument for the Proposed Amendment" stated that:

"The passage of Issue I will ensure fairer property tax relief for Ohio's homeowners and
farmers. Without Issue I, business and industry in Ohio will continue to accrue unjustified tax
relief at the expense of residential and farm property owners.
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"Issue I will alter Ohio's Constitution to create two classes of property: 1) residential and
agricultural property, and 2) all other property (to include commerc(al and industrial
property). Creating these classes, most importantly, will permit residential and agricultural
tax relief to increase proportionately to inflationary increases In residential and agricultural
real estate. [emphasis sic.]

"* * * Because the present Ohio Constitution requires uniform application of tax laws,
general property tax relief Is granted across the board to all property owners, Including
business Landholders. [*12]

"When general property tax relief is granted uniformly to all property without respect to what
inflation has meant to rising residential and agricultural tax bills, the residential property
taxpayer ends up, unfairly, shouldering a greater share of the property tax burdens than
does business. Issue I will correct this ***. [Emphasis added.]

"Issue I will bring much needed reform in Ohio's system of property tax relief."

[Single underlining indicates Court's emphasis, double underlining indicates additional
emphasis added]

The Commissioner of Tax Equalization asserts that Rule 5705-3-06, in limiting the definition
of "Residential Land and Improvements" to structures of four or fewer dwelling units one of
which is owner occupied, better achieves the objective of providing relief to homeowners and
farmers. (see: State, ex rel. Swetland v. Kinney (1982), 69 Ohio St. 2d 567.) The
Commissioner additionally emphasizes that "multifamily" apartment structures (which herein
are considered those structures with more than four dwelling units) can taken advantage of
the depreciation rules of 26 USC § 167 (A) for the purposes of Federal Income Tax. The
appellee does not explain [*13] why an owner of 4, 3, or 2 dwelling units would not take
advantage of this same statute with respect to the 3, 2 or 1 unit or units he does not reside
in.

Nonetheless, this Board does find persuasive the fact that the General Assembly could have
easily drafted Revised Code section 5713.041 in a manner that would make it unequivocal
that favored real estate tax treatment was to be afforded all real property and improvements
thereto the use of which is residential. This conclusion is founded upon two bases: 1) that an
attempt to amend the proposed statute to achieve broader tax relief was defeated and 2)
that the General Assembly, in action 5 of Am. H. B. 1238 provided that for the first year of
calculating a separate reduction factor for residential/agricultural land, prior to the
promulgation of a new rule. As the above quoted amendment of O.A.C. 5705-3-06 reveals,
the earlier from of the rule excluded multi-unit apartment buildings housing more than three
families.

Robert E. Boyd, Chairman, has not participated in this determination having a conflict of
interest. Walter L. White, Vice Chairman, finds that O.A.C. 5705-3-06 has not been shown by
the appellants to be unreasonable, [*14] while Russell T. Adrine, Member, would
respectfully find otherwise.

For a rule to be determined unreasonable, a majority of the Board is necessary. R.C.
5703.14. Since the two qualified Board members are divided In opinion as to the
reasonableness of O.A.C. 5705-3-06, the Board is constrained to determine that the rule is
reasonable.

Legal Topics:

For related research and practice materials, see the following legal topics:

62
httna7/hvww.lexis.com/research/retrieve? m=81 d51 f7022c88e49fc5f5a44a219674f& bro... 3/27/2009



Get a Document - by Citation - 1983 Ohio Tax LEXIS 698 Page 6 of 6

Tax Law > Federal Income Tax Computation > Deductions for Amortization, Depletion &
Depreciation > Amortization, Cost Recovery & Depreciation (IRC secs. 167-169, 171, 178,
194-195, 197, 216, 248, 280F) > General Overview
Tax Law > State & Local Taxes > Administration & Proceedings > Judicial Review
Tax Law > State & Local Taxes > Natural Resources Tax > General Overview

Service: Get by LEXSEE®
Citation: 1983 Ohio Tax LEXIS 698

View: Full
Date/Time: Frlday, March 27, 2009 - 11:47 AM EDT

LexirNexi
About LexisNexis I Terms & Conditions I Contact Va
Copyright_4 2009 LexisNexis, a division of Reed Elsevier Inc. All Nghts
reserved.

63

httns://www.lexis.com/research/retrieve? m=81d51f7022c88e49fc5f5a44a219674f& bro... 3/27/2009





IN THE SUPREME COURT OF THE STATE OF OHIO

ROOSEVELT PROPERTIES CO., et al.)

and

APARTMENT AND HOI+IE OWNERS
ASSOCIATION, et al.,

Appellants,

vs.
)

CASE NO. 83-226

(Appeal from the Board
of Tax Appeals)

ROBERT R. KINNEY,
COMMISSIONER OF TAX EQUALIZATION)

)
Appellee.

RECORD

James C. Sauer.
ASSISTANT ATTORNEY GENERAL
Office of the Attorney General
of the State of Ohio
State Office Tower
Thirty East Broad Street
Columbus, Ohio 43215

Counsel for Appellee
Robert R. Kinney,
Commissioner of.Tax Equalization

T$E SUPRE6IE C0U1tT LAI LTBHAR7f

D
APR _ R 1983

MAR 12 1996

SUPR'ME ^ ^
i 11, 8L'?r or oNro

I4tv, C^,4

QUNI LAN^:Q FCAF ^ ^^^^^
^.^ >.

ac
1. . ... ...........

Edward Kancler
Mary Beth Ballard
Steven J. Miller
BENESCH, FRIEDLANDER,
COPLAN & ARONOFF
1100 Citizens Building
Cleveland, Ohio 44114
(216) 696-1600

and

Fred Siegel
FRED SIEGEL CO., L.P.A.-
906 Citizens Building
Cleveland, Ohio 44114
(.216) 241-1002

Counsel for Appellants
Apartment and Home Owners
Association, et al.

and

Henry J. DuLaurence, Jr.
Branka Snajdar-Mismas
DULAURENCE & DULAURENCE
615 Hanna Building
Cleveland, Ohio 44115
(216) 621-0981

Counsel for Appellants
Roosevelt Properties Co.,

65



CERTIFICATE OF SERVICE

I certify that on this day of April, 1983, I
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Pursuant to Ohio Revised Code, §5715.61 and 5703,14, Appe

lants, Roosevelt Properties Company, Royal American Corporation,

both Ohio Corporations, Harvey Oppmann, dba Oppmann Properties,

Xenophon Zapis, and Henry DuLaurence, all owners and operators of

single and multiple dwellings in.the State of Ohio, make this ap-

plication for review by the Board of Tax.Appeals of Rule 5705-3-0

adopted and promulgated by Appellee, Robert R. Kinney, Commissior

of Tax Equalization. A true copy of Rule 5705-3-06, which rule

became effective on October 20; 1981, is attached hereto and in-

corporated herein as if fully set forth.

Appellants are all persons adversely affected by said

Rule.

Appellants allege that said Rule

Rule 5705-3-06:

is unreasonable in tha

1.) Authorizes the use of a "production of income"
standard in classifying real property in accord-
ance with the enabling legislation, said standard
not authorized or mandated by O.R.C. §5713.041
or Article XII, Section 2a of the Ohio Constitutio

2.) Arbitrarily and discriminately defines and class-
ifies apartmerit houses under commercial land and
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single and multiple dwellings in.the State of Ohio, make this ap-

plication for review by the Board of Tax Appeals of Rule 5705-3-06

adopted and promulgated by Appellee, Robert R. Kinney, Commissione

of Tax Equalization. A true copy of Rule 5705-3-06, which rule

became effective on October 20, 1931, is attached hereto and in-

corporated herein as if fully set forth.

Appellants are all persons adversely affected by said

Appellants allege that said Rule is unreasonable in that

Rule 5705-3-06:

1.) Authorizes the use of a "production of income"
standard in classifying real property in accord-
ance with the enabling legislation, said standard
not authorized or mandated by O.R.C. §5713.041
or Article XII, Section 2a of the Ohio Constitution.

2.) Arbitrarily and discriminately defines and class-
ifies apartmerit houses undet commercial land and
improvements while classifying one, two, three
and four-dwelling units, one of which is owner
occupied, as residential land and improvements.

3.) Discriminates between buildings containing dif-
ferent numbers of rental units and between various
types of real property, contrary to Article I,
Section 2 of the Ohio Constitution.

4.) Places a tax burden on all other classes of real
property to make up the tax reductions given resi-
dential land and improvements, especially on
commercial land and improvements located in prim-
arily residential communities. Under such
circumstances, property will not be taxed by uni-
form rule,' as required by Article XII, Sec. 2 of
the Ohio Constitution and the Fourteenth Amendment
-of the U. S. Constitution.

5.) Is a discriminatory rule conferring benefits
upon residents of.one, two, three or four-unit
dwellings, gne of which is owner occupied, and
denytdg Che s& me heneftxs to residents of one, two,
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three or four-unit dwellings, one of which is
not owner occnpied and other residents of multiple-
family dwellings, all such residerits being in the
same class of persons. T_tiere is no reasonable
distinction between those within the class desig-
nated to receive ben:efits and those out5ide-..the
designated class.

6.) Discriminates in favor of single-family residential
owners (one-unit dwelling owner-occupied) to the
detriment of residents of multiple dwellings, in
that the reduction in taxes given to simgle-family
residential owners will shift the tax burden onto
the residents of multiple-dwellings, who are typ-
ically the least able to bear the increased tax
burden.

7') unitslminaviewagflthe factdthat themtaxeslraisedling
on the tax duplicate are used largely for schools
attended by the children of the owners of residentia
property as opposed to the paucity of children from
among residents of multiple-dwellings, who are made
up largely of young people without children and
retired persons whose families are grown and have
moved into their own homes.

WHEREFORE, for all the foregoing reasons, Appellants

herein pray that the Board of Tax Appeals determines that Rule

5705-3-06 is illegal, unreasonable and unconstitutional and con-

trary to the Fourteenth Amendment of the United States, and that

it shall cease to have effect.

H NI'^Y D URENCE
ttorney for Appellants
615 Hanna Building
1422 Euclid Avenue
Cleveland, Ohio 44115
(216) 621=0981
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SUPREME COURT OF THE STATE OF OHIO

OSEVELT PROPERTIES CO., et al.,

PARTMENT AND HOME OWNERS
^SSOCIATION, et aL,

Appellants,

V S. .

ROBERT R. KINNEY, )
COMMISSIONER OF TAX EQUALIZATION,)

)
Appellee. )

BOARD OF TAX APPEALS
CASE NOS. 81-F-666

81-A-667

CASE
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NOTICE OF APPEAL

NO.

11 NOW COIVIE Appellants, Roosevelt Properties Co., et al., and Apartment and

Home Owners Association, et al., and hereby give notice of appeal to the Supreme

Court of the State of Ohio from the decision and order rendered by the Board of Tax

Appeals of the State of Ohio on January 11, 1983, a copy of which appears as Exhibit

"A," which is attached to and incorporated by reference in this Notice.

. The assignments of error complained of appear in Exhibit "B," which is attached

to and incorporated by reference in this Notice.

Branka Snajdar-Mismas
DULAURENCE dc DULAURENCE
Counsel for Appellants
Roosevelt Properties Co., et al.
615 Hanna Building
Cleveland, Ohio 44115
(216) 621-0981

Ed Kancler
Mary Beth Ballard
BENESCH, FRIEDLANDER,
COPLAN & ARONOFF

Counsel for Appellants
Apartment and Home Owners
Association, et al.
1100 Citizens Building
Cleveland, Ohio 44114
(216) 696-1600

Fred Siegel
FRED SIEGEL CO., L.P.A.
Counsel for Appellants
Apartment and Home Owners
Association, et al.
906 Citizens Bldg.
Cleveland, Ohio 44114
(216) 241-1002
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ROOSEVELT PROPERTIES CO., et al., )

and

BOARD OF TAX APPEALS
CASE NOS. 81-F-666

81-A-667

APARTMENT AND HOME OWNERS ) SUPREME COURT CASE NO.
ASSOCIATION, et al., ))

Appellants, )

vs.

SUPREME COURT OF THE STATE OF OHIO

;

ROBERT R. KINNEY, )
COMMISSIONER OF TAX EQUALIZATION,)

Appellee.

83^ 2^2e,
)
)

NOTICE OF APPEAL

NOW COME Appellants, Roosevelt Properties Co., et al., and Apartment and

Home Owners Association, et al., and hereby give notice of appeal to the Supreme

Court of the State of Ohio from the decision and order.rendered.by the Board of Tax

Appeals of the State of Ohio on January 11, 1983, a copy of which appears as Exhibit

"A," which is attached to and incorporated by reference in this Notice.

The assignments of error complained of appear in Exhibit "B," which is attached

to and incorporated by reference in this Notice.

Branka Snajdar-Mismas
DULAUR.ENCE & DULAURENCE
Counselfor Appellants
Roosevelt Properties Co., et al.
615 Hanna Building
Cleveland, Ohio 44115
(216) 621-09$^:: ::;:c::a....................^ ,^ .........;. ^r- i :.

(g

ti rY `, C '983
?: :{

Ed Kancler
Mary Beth Ballard
BENESCH, FRIEDLANDER,
COPLAN & ARONOFF.

Counsel for Appellants
Apartment and Home Owners
Association, et aL
1100 Citizens Building
Cleveland, Ohio 44114
(216) 696-1600

Fred Siegel
FRED SIEGEL CO., L.P.A.
Counsel for Appellants
Apartment and Home Owners
Association, et al.
906 Citizens Bldg.
Cleveland, Ohio 44114
(216) 241-1002 73



EXHIBIT B

ASSIGNMENT OF ERROR NO. 1:

Ohio Administrative Code Rule 5705-3-06, promulgated by the Commissioner

Tax Equalization and upheld by the Board of Tax Appeals, is unlawful and unreasonab

and violates the requirement of Article XII, Section 2 of the Constitution of the Sta

of Ohio that land and improvements thereon be taxed by uniform rule.

ASSIGNMENT OF ERROR NO. 2:

Ohio Administrative Code Rule 5705-3-06, promulgated by the Commissioner

Tax Equalization and upheld by the Board of Tax Appeals, is unlawful and unreasonab

and violates the property classification provision of Article XII, Section 2a of tl

Constitution of the State of Ohio.

ASSIGNMENT OF ERROR NO. 3:

Ohio Administrative Rule 5705-3-06, promulgated by the Commissioner of T

Equalization and upheld by the Board of Tax Appeals, is unlawful and unreasonable Eu

violates the property classification provision of Ohio Revised Code Section 5713.041.

ASSIGNMENT OF ERROR NO. 4:

Ohio Administrative Rule 5705-3-06, promulgated by the Commissioner of T

Equalization and upheld by the Board of Tax Appeals, is unlawful and unreasonable

violates the due process and equal protection clauses of the Fifth and Fourtee

Amendments of the U. S. Constitution.

ASSIGNMENT OF ERROR NO. 5:

The Board of Tax Appeals acted arbitrarily and capriciously and in derogation

Appellants' rights to remedy by due course of law, as preserved and protected

Article I, Section 16 of the Constitution of the State of Ohio, by issuing an or

adverse to Appellants despite the Board's failure to obtain a majority in support of

order.
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CASE NUMBER: 83-226
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COMMISSIONER OF TAX EQUALIZATION,

Appellee.
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State Office Tower 850 Euclid Avenue
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IN THE SUPREME COURT OF OHIO

Appeal From the Board of Tax Appeals

$EtJELT PROPERTIES CO., ET AL.,

Appellants,

ERT R. KINNEY,

Case NO. 83-226

BRIEF OF APPELLEE

SSIONER OF TAX EQUALIZATION,

Appellee. .

STATEMENT OF FACTS

This case originated before the Board of Tax Appeals as a

sult of applications for review filed by the Apartment & Home

ers Assn., et al., and Roosevelt Properties Company, et al.,

lso referred to as the appellants). The applications related

final order of the Commissioner of Tax Equalization,l in

ich that officer approved an amendment of O.A.C. Rule 5705-3-06.

amendment had been undertaken in accordance with the require-

nt in R.C. 5713.041 that the Commissioner provide by rule for

e classification of property in implementing the separate cal-

lation of tax reduction factors as authorized in Article XII,

etion 2a, Ohio Constitution.

Subsequent to the filing of the applications the applicants

ved to consolidate the cases for purpose of a hearing. The

aring was held on April 22, 1982. However, no evidence was offered

!Y Virtue of Am. Sub. H.B. No. 100, effective February 24, 1983, the
Partment of Tax Equalization and the position of Commissioner of
Equalization were abolished. Their powers and duties were assumed
the Department of Taxation and Tax Commissioner, respectively.

87



e hearing, and counsel for one of the applicants simply

ented an.oral argument on the issues. Both of the applicants

s;ed written briefs, and the Board established a schedule for the

ing of the Commissioner's answer brief and any reply briefs

h the applicants might wish to file. The record before the

rd included the statutory transcript of the Commissioner [ST.],

the briefs of counsel.

On January 11., 1983, the Board of.Tax Appeals issued-a decision

order in which it determined that the rule in issue is reasonable.

ereafter on February 9, 1983, the appellants filed a notice of

eal to the Supreme Court, and the Board subsequently certified

e transcript of its proceedings to the Court. The brief of the

ellants, Roosevelt Properties Co., et al., was filed on May 9,

83. The answer brief of the appellee Tax Commissioner is now

led for the Court's consideration.
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STEVE KALNASY, ET AL., PLAINTIFFS-APPELLEES vs. METROHEALTH
MEDICAL CENTER, DEFENDANT-APPELLANT

No. 90211

COURT OF APPEALS OF OHIO, EIGHTH APPELLATE DISTRICT, CUYA-
HOGA COUNTY

2008 Ohio 3035; 2008 Ohio App. LEXIS 2532

June 12, 2008, Released

SUBSEQUENT HISTORY: Discretionary appeal not
allowed by Kalnasy v. MetroHealth Med. Ctr., 119 Ohio
St. 3d 1486, 2008 Ohio 5273, 894 N.E.2d 1244, 2008
Ohio LEXIS 2798 (Ohio, Oct. 15, 2008)

PRIORHISTORY: [**I]
Civil Appeal from the Cuyahoga County Common

Pleas Court. Case No. CV-544354.

DISPOSITION: Case dismissed.

COUNSEL: FOR APPELLANT: David W. Skall,
Christina J. Marshall, Sutter, O'Connell & Farchione Co.,
LPA, Cleveland, Ohio.

For Steve Kalnasy, et al., APPELLEE: Frank E.
Piscitelli, Jr., Cleveland, Ohio; Nancy C. Iler, Iler & I1er
Co., LPA, Cleveland, Ohio.

For The Cleveland Clinic Foundation, APPELLEE: Kris
H. Treu, Moscarino & Treu, Cleveland, Ohio.

JUDGES: BEFORE: Calabrese, J., Sweeney, A.J., and
Rocco, J. JAMES J. SWEENEY, A.J., and KENNETH
A. ROCCO, J., CONCUR.

OPIMON BY: ANTHONY O. CALABRESE, JR.

OPINION

JOURNAL ENTRY AND OPINION

N.B. This entry is an announcement of the court's

decision. See App.R. 22(B), 22(D) and 26(A); Loc.App.R
22. This decision will be journalized and will become the
judgment and order of the court pursuant to App.R.22(E)

unless a motion for reconsideration with supporting
brief, per App.R. 26(A), is filed within ten (10) days of
the announcement of the court's decision. The time pe-
riod for review by^the SupremeCourt of Ohio shall begin
to run upon the joumalization of this court's announce-
ment of decision by the clerk per App.R. 22(E). See, also,
S. Ct. Prac.R. II, Section 2(A)(1).

ANTHONY O. CALABRESE, [**2] JR, J.:

[*Pl] Defendant MetroHealth Medical Center
(MetroHealth) appeals the court order declaring RC.
2744.05(C) unconstitutional in this medical malpractice
claim brought by Steve and Melissa Kalnasy on behalf of
their son Brandon (collectively plaintiffs). After review-
ing the facts of the case and pertinent law, we sua sponte
dismiss this case for lack of ripeness.

1.

[*P2] On October 1, 2004, plaintiffs filed a medical
malpractice case against MetroHealth based on Bran-
don's retinal detachment and subsequent permanent
blindness. On July 2, 2007, after years of discovery, but
before trial, the court summarily granted plaintiffs' mo-
tion to declare R.C. 2744.05(C) unconstitutional. R.C.
2744.05 puts limitations on damages awarded to political
subdivisions in tort cases. Specifically, subsection (C)
states that although there is no limit to actual damages
incurred, there is a $ 250,000 limit to noneconomic, or
"pain and suffering" damages. MetroHealth appeals from
the court's July 2, 2007 declaration.

II.

[*P3] In its sole assignment of error, MetroHealth
argues that "the trial court erred in granting plaintiffjs]-
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appellee[s'] motion challenging the constitutionality and
applicability of Ohio Revised Code Section 2744.05(C)."

[*P4] [**3] We fust note that plaintiffs filed a mo-
tion in this court to dismiss this appeal, arguing that it is
an interlocutory, rather than a fmal appealable, order.
While we acknowledge that the Ohio Supreme Court's
decision in Hubbell v. City ofXenia, 115 Ohio St.3d 77,
2007 Ohio 4839, 873 N E.2d 878 holds that the denial of
summary judgment based on sovereign immunity is a
final appealable order under R.C. 2744.02(C), we decline
to address whether Hubbell extends to the facts of the
case at hand. Rather, we sua sponte raise the issue of
ripeness. See Stewart v. Stewart (1999), 134 Ohio
App.3d 556, 558, 731 N.E.2d 743 (holding that a"court
is required to raise justiciability sua sponte"); National
Park Hospitality Assn. v. Dept. of Interior (2003), 538
U.S. 803, 808, 123 S. Ct. 2026, 155 L. Ed. 2d 1017 (hold-
ing that the issue of ripeness stems ftom constitutional
limits on judicial power, as well as "'prudential reasons
for refusing to exercise discretion,' but even in a case
raising only pradential concerns, the question of ripeness
may be considered on a court's own motion") (internal
citations omitted).

"Ripeness 'is peculiarly a question of
timing.' The ripeness doctrine is moti-
vated in part by the desire 'to prevent
the courts, through avoidance of pre-
mature [**4] adjudication, from en-
tangling themselves in abstract dis-
agreements ***.' 'The basic principle of
ripeness may be derived from the con-
clusion that "judicial machinery should
be conserved for problems which are
real or present and imminent, not
squandered on problems which are ab-
stract or bypothetical or remote." ***
The prerequisite of ripeness is a limita-
tion on jurisdiction that is nevertheless
basically optimistic as regards the
prospects of a day in court: the time for
judicial relief is simply not yet arrived
*** ^„

State ex rel. Elvria Foundry Co. v. Indus. Comm. of Ohio
(1998), 82 Ohio St.3d 88, 89, 1998 Ohio 366, 694 N.E.2d
459 (internal citations omitted).

[*P5] In detennining whether an issue is ripe for
judicial review, a court must weigh the following three
factors: 1) the likelihood that the alleged future harm will
occur; 2) the likelihood that delayed review witl cause
hardship to the parties; and 3) whether the record is suf-
ficiently factually developed to provide fair adjudication.

Page 2

Ohio Forestry Assn., Inc v. Sierra Club (1998), 523 U S.
726, 118 S. Ct. 1665, 140 L. Ed. 2d 921. Generally, a
claim is not ripe if it depends on "future events that may
not occur as anticipated, or may not occur at all." Texas
v. U.S. (1998), 523 U.S. 296, 118 S. Ct. 1257, 140 L. Ed.
2d 406.

[*P6] In [**5] the instant case, the fature harm is
the amount of noneconomic damages awarded against
MetroHealth should plaintiffs win at trial. As to the first
prong of the Sierra test, it is impossible to predict the
likelihood that this may occur at this stage of the pro-
ceedings. We may not have the opportunity to substan-
tively review R. C. 2744.05(C) as it relates to the facts of
this case, if, for example, the case settles out of court, the
jury fmds in favor of MetroHealth, or the jury awards
less than $ 250,000 in noneconomic damages. See Gla-
don v. Greater Cleveland Regional Transit Auth. (1996),
75 Ohio St.3d 312, 314, 1996 Ohio 137, 662 N.E.2d 287
at footnote I (emphasis added):

"Although the parties and amici ex-
tensively briefed the issues surrounding
the constitutionality of R.C. 2744.05(C)
at the request of this court, our decision
to remand this cause for a new trial
precludes a determination of that issue.
At the new trial, the jury may not find
that the RTA breached its duty to Gla-
don or the jury may award Gladon less
than $ 250,000 for pain and suffering.
Consequently, any opinion we would
render on the issue of the constitution-
ality of a cap on an award for pain and
suffering before a jury verdict has been
rendered [**6] would be advisory in
nature. It is well settled that this court
will not indulge in advisory opinions."

[*P7] As to the second prong of the Sierra test, we
can think of no substantive hardship to the parties that
delayed review would cause. Damages have not yet been
awarded, nor has the doctrine of remittitur come into
play. The third prong of the Sierra test also weighs in
favor of this issue not being ripe for review, as no facts
yet exist to trigger the application of R. C 2744. 05.

[*P8] Accordingly, we hold that the constitutional-
ity of R.C. 2744.05(C) is not yet ripe for our review, and
we dismiss this case for lack ofjusticiability.

Case dismissed.

It is ordered that appellee recover from appellant
costs herein taxed.
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It is ordered that a special mandate be sent to said
court to carry this judgment into execution.

A certified copy of this entry shall constitute the
mandate pursuant to Rule 27 of the Rules of Appellate
Procedure.

ANTHONY O. CALABRESE, JR, JUDGE

JAMES J. SWEENEY, A.J., and

KENNETH A. ROCCO, J., CONCUR

Page 3
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1400 KeyBank Center
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Attomeys for Appellants
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Alan Schwepe (0012676)
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lpratt@ag.state.oh.us
aschwepe@ag.state.oh.us

Attomeys for Appellee
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Appellants, Ohio Apartment Association, Greenwich Apartments, Ltd., and D&S

Properties (collectively "Appellants"), hereby give notice of their appeal to the Supreme Court of

Ohio from the Decision and Order of the Board of Tax Appeals (the `Board"), entered in Case

No. 2006-A-816 and issued on December 30, 2008 (the "Order"). A true and accurate copy of

the Board's Order is attached hereto as Exhibit A and incorporated herein by reference.

Appellants complain and allege that the Order is unlawful and unreasonable in the

following respects:

1. The Board's finding that the Tax Commissioner's Rules 5703-25-18 and 5703-

25-10 (collectively the "Rules") are reasonable violates Article XII, Section 2 of the Ohio

Constitution, which requires taxation on real property "by uniform rule according to value."

2. The Board's finding that the Rules are reasonable violates Article I, Section 2 of

the Ohio Constitution, which provides equal protection to Appellants.

WHEREFORE, Appellants respectfully submit that the Board's Order is unlawful and

unreasonable, and should be reversed with judgment entergd in favor of

Mark I Wallach

(eD9670D7.DOC;2 )

Counsel of Record for Appellants

I
98



CERTIFICATE OF FILING

A copy of the foregoing Notice of Appeal of Ohio Apartment Association, Greenwich

Apartments, Ltd., and D&S Properties has been filed with the docketing division of the Board of

Tax Appeals, in accordance with R.C. § 5717.04, this 28th day of January, 2009.

CERTIFICATE OF SERVICE

A copy of the foregoing Notice of Appeal of Ohio Apartment Association, Greenwich

Apartments, Ltd, and D&S Properties was served by certified mail, postage prepaid, on the

27th day of January, 2009, on:

Larry D. Pratt, Esq.
Alan Schwepe, Esq.

OiTIce of the Attomey General, Taxation Division
30 .East Broad Street, 25th Floor

Columbus, Ohio 43215

One of the ftp(eys for Appellants
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CERTIFICATE OF SERVICE

I hereby certify that the foregoing Appendix to the Motion to Dismiss and Memorandum in

Support was sent by regular U.S. Mail this 30th day of March, 2009 to: Mark I. Wallach, James F.

Lang, Laura C. McBride, Calfee, Halter & Griswold LLP, 1400 McDonald Investment Center, 800

Superior Avenue, Cleveland, Ohio 44114-2688.

CE D. PRATT
Assistant Attorney General
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