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STATEMENT OF FACTS

This case arises from the Judgment and Opinion of the Montgomery County Court of

Appeals affirming the Decision and Judgment of the Montgomery County Juvenile Court

awarding pennanent custody of M.M. to Montgomery County Children's Services (MCCS). On

April 4, 2007, MCCS filed its motion for permanent custody of M.M. MCCS served its motion

on Jessica Lairson, the mother of M.M., by publication and posting notice pursuant to Juvenile

Rule 16(A) and Local Rule 5.29 of the Montgomery County Juvenile Court. M.M.'s matemal

great aunt, Kathy Ricl-iards, filed her motion for legal custody on July 14, 2007. Both motions

were heard by the Magistrate on August 14, 2007.

At the hearing, Stacy Keeton of MCCS testified that reunification of M.M. with her

mother, Jessica Lairson, was not appropriate. (Tr. 179). Keeton stated that Lairson had:

substance abuse and mental health problems; no contact with M.M. since August 2, 2006; no

stable housing or income; and had otherwise not completed the case plan. (Tr. 155-165, 173 and

179).

From September to October, 2006, Kathy Richards liad visitation with M.M. at MCCS

once per week. (Tr. 167). Eventually, Richards had visits with M.M. in her home. (Tr. 167).

The visits were stopped in October, 2006, when Stacy Kceton discovered Robert Maxwcll at

Richards' home during one visit. (Tr. 167-168). Maxwell was Jessica Lairson's fornler

boyfi-iend and, at one time, believed to be M.M.'s father. (Tr. p. 170). Maxwell was not allowed

to have visits with M.M. after the Court determined that he was not M.M.'s father. (Tr. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (Tr. 175). Stacy

Keeton of MCCS inspected Richards' home again on August 13, 2007 (the day beforc the

Magistrate's hea-ing), and found the home in same or even better condition than at the initial

home study. (Tr. 187-188).
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hi May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS (Tr.

167). During visits, Stacy Keeton observed that M.M. "seems to have really bonded with Kathy.

She knows her, she greets her. She will hug her randomly. She seems to enjoy having visits

with her." (Tr. 181). Keeton also observed that M.M. is "very active" with Richards, tries to

formulate words, and "do a lot more with Kathy than I thought [the child] was capalile of." (Tr.

181).

Katlry Richards has custody of M.M's cousin, Matthew, who also attends visits with

M.M. According to Stacy Keeton, M.M. and Matthew get along "fine. [M.M.] loves mimicking

and playing and running behind Matthew." (Tr. 181-182). Matthew looks forward to seeing

M.M.: "He talks to [M.M.]. He wants to play with [M.M.]" (Tr. 209). Ms. Keeton testified that

the two children are bonded. (Tr. 209).

M.M. receives services through MCCS including speech and developmental therapy. (Tr.

186). Stacy Kceton admitted that those services would be just as available to Kathy Richards as

they are to the foster parcnts. (Tr., 186). Ms. Keeton also observed differences in the way M.M.

interacts with the foster parents and Richards: "She would probably whine a little more to be

piclced up niore when she's with the foster parents. And when she's witli Kathy, I would see her

just get down and go for it ... I do see her more active when she's with Kathy and Matthew."

(Tr. 208).

M.M. has two siblings who live in other households. (Tr. 185). Stacy Keeton testified

that if MCCS obtains pennanent custody, and then consents to adoption by the foster parents,

MCCS will cease its involvement with M.M. (Tr. 185). Keeton admitted that there was no

guarantee that the adoptive parents would allow any contact between M.M. and her biological

relatives. (Tr. 186).
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Finally, Stacy Keeton testified that she considered Kathy Ricliards as a relative

placement. (Tr. 177). Keeton admitted that, except for the one incident with Robert Maxwell

months before, MCCS would be pursuing legal custody to Richards. (Tr. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her

niece and she loves her. (Tr. 19). Richards wants to have a relationship with M.M., and

cont.inue the relationship between M.M. and Matthew. (Tr. 19-220).

At the time of the hearing, Ms. Richards was about to graduate from college with an

associate degree in medical office management, and expected to obtain employnient in that field.

(Tr. 220). She stated that she had sufficient household income to support two children until she

found employment. (Tr. 221).

Kathy Richards testified that M.M. would have lier own room at her home. (Tr. 221).

Richards has also dealt with the same eye and speech problems with Matthew as those

experienced by M.M. (Tr. 221-222). She would make time for the same therapy sessions which

M.M. receives through foster care. (Tr. 222).

Finally, Kathy Richards testified that she had no contact with Robert Maxwell in months;

never had a friendship with Maxwell; and, as far as she was concerned, "lie could fall off the

earth." (Tr. 223). Stacy Keeton testified that Ricliards told her she has absolutely no interest in

ever seeing Robert Maxwell again. (Tr. 190). Richards stated she would abide by court orders

regarding Maxwell. (Tr. 224).

On cross-examination, Katliy Richards was asked if she was ever charged with theft. (Tr.

234-235). Richards denied such charge, and the prosecutor acknowledged that she had no

evidence to prove this allegation. (Tr. 234 and 242).

The Guardian ad Litem (GAL) recommended that the legal custody of M.M. be given to

Richards. In her recommendation, the GAL addressed MCCS' sole conceni:
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Addressing the "Robert Maxwell issue", as far as Ms. Richards is concerned based on my
[i.e., the GAL's] involvement with the case from the start, I do not believe that Robert is
a concern any longer. I bclieve Ms. Richards when she states to me that she has no
contact with Robert.

As a result, the GAL concluded that "it is in [M.M's] bcst interest to be raised with her fatnily in

a good honie by her maternal great-aunt."

On October 12, 2007, the Magistrate filed her Amended Decision granting permanent

custody to MCCS. (App. A-23). The Magistrate found that there were no relatives suitable to

care for the cliild. (App. A-23). Thc Magistrate also held that it was not in the best interest of the

child to place her in the home of a biological relative. (App. A-24). The Magistrate overruled

Richards' motion for legal custody citing only the Magistrate's "concern with the veracity of Ms.

Richards concerning he- criminal history." (App. A-24). The Magistrate did not make a specific

finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate's Decision on October 15, 2007, and

sttpplemental objections on May 27, 2008. Richards filed supplemental objections on May 28,

2008. On July 3, 2008, the Montgomery County Juvenile Court filed its Decision and Judgment

overt-uling Lairson's aaid Richards' objections and adopting the Magistrate's Decision. (App. A-

17). The Juvenile Court found that the child had regularly visited with Kathy Richards, and

bonded witli Richards and her older cousin, Matthew, through steady visitation. (App. A-20-21).

The Court also found that the GAL recommended that lcgal custody be granted to Richards.

(App. A-2l). However, the Juvenile Court i-ejected the GAL's recommendation without giving

specific reasons for doing so. The Jttvenile Cou-t merely stated that it did not "consider these

factors [i.e., child's bonding with Richards and GAL's recommendation] to be as significant as

the cliild's need for permanency." (App. A-21). Th0 Juvenile Court 12eld that pennanent custody

to MCCS was in the best interest of the child. App. A-21-22). However, the Juvenile Court did
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not find that pennanent custody was the only way M.M.'s need for a legally secure placement

could be achieved.

On appeal, the Montgomery County Court of Appeals held, among other things, that the

trial court was not required to find that permanent placement with MCCS was the only way to

obtain a secure placement. (App. A-5). Both Lairson and Richards timely filed motions to

certify a conflict between the opinion of the Montgomery County Court of Appeals, and the

holding of the Twelfth Appellate District in In re G.N. (2008), 176 Ohio App.3d 236. On

February 2, 2009, the Montgomery County Court of Appeals certified the conflict to the

Supreme Court of Ohio on the following question:

Must a coru-t specifically determine whether granting permanent custody is the only way
a child's need for a legally secure placement can be achicved in order to satisfy its duty
under R.C. 2151.151(D)(4).

(App. A-1).

Jessica Lairson filed her Notice of Certified Conflict to the Supreme Court of Ohio in

Case No. 09-0318 on Februazy 18, 2009. On March 17, 2009, the Supreme Court of Ohio

determined that a conflict exists and granted jurisdiction to hear the case.

ARGLJMBNT

Proposition of Law No. 1:
A court must detei-mine that a grant of permanent castody is the only way a child's
need for a legally secure placement can be achieved in order to satisfy its duty under
R.C. 2151.414(D)(4).

The right to raise a child is an essential and basic civil right. Irr re Hayes (1997), 79 Ohio

St.3d 46, 48, citing In re Murray (1990), 52 Ohio St.3d 155, 157. "Permanent terinination of

pai-ental rights has been described as `the family law equivalent of the death penalty in a criminal

case."' In. re Hayes, supra, quoting In re Smith (1991), 77 Ohio App.3d 1, 16. A parent "must

be afforded every procedural and substantive pi-otection the law allows." In re Hayes, supra.
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"To terminate parental rights, the movant must demonstrate by clear and convincing

evidence that (1) termination is in the best interests of the child, and (2) one of the four factors

enumerated in R.C. 2151.414(B)(1) applies." In the Matter of A.E., (March 25, 2008), Franklin

Co. App. No. 07AP-685, 2008-Ohio-1375 at ¶ 13. R.C. 2151.414(D) mandates that the trial

court consider all relevant factors in determining the best interests of the child including: ". ..

(4) The child's need for a legally secure permanent placernent and whether that type of placement

can be achieved without a grant of permanent custody to the agency; ...."

The Twelfth Appellate District held that R.C. 2151.414(D)(4) requires the juvenile coui-t

to: ". . specitically deteniine whether granting pennanent custody is the only way the child's

need for [a legally secure] placement can be achieved to satisfy this statutory requirement." In re

U.N. (2008), 176 Ohio App.3d 236, 240. Appellant Lairson agrees with the Twelfth District's

iuterpretation for the reasons below, and submits that, if the Montgoniery County .iuvenile Court

had followed In re G.N., the Court would have found that a legally secure placcment could be

achieved by awarding legal custody to M.M.'s great aunt, Appellant Kathy Richards.

A court must adhere to the plain and unarnbiguous language of a statute, giving effect to

the words used, and may not delete words used or add words not used. Wray v_ Wyrner (1991),

77 Ohio App. 3d 122, 132; Cline v. Bur. of Motor (/elaicles (1991), 61 Ohio St.3d 93, 97. R.C.

2151.414(D)(4) requires thc juvenile court to first dotennine whether the child needs a legally

secure placement; if so, thon the court is -equired to make a second detennination of whetlier

such placoment can be achieved without a grant of permancnt custody. The language of R.C.

2151.41 is clcar and unambiguous - the juvrenile court must determine whether a legally secttre

placement exists other than pennanent custody. It is axiomatic that permanent custody shall not

be awarded unless it is the only alte-native; not just the "best option" for achieving a legally

secure placement. See In r•e G.N., supra at 240.
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In the present case, the Montgomery Juvenile Court concluded that M.M.'s necd for a

legally secure placement was best served by awarding permanent custody to MCCS. The

Juvenile Court formd that "pennanent custody with the agency will give said child her best

chance at pemanency." This finding implies that there were other ways to achieve a secure

placement, namely legal custody to the child's great aunt, Katliy Richards. However, the

Montgome-y County Court of Appeals held that the Juvenile Court was not required to find that

pennanent custody to MCCS was the only way to achieve a secure placement. The Court of

Appeals liolding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively

deletes the Juvenile Court's statutory duty to consider "whether [a legally secure] placement can

be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to givic effect to the legislature's intent."

Cline v. Ohio Bur. of Motor Vehicles, supro at 97. As stated above, termination of parenta7

rights is an alternative of last resort. In re Wise (1994), 96 Ohio App.3d 619, 624. The United

States Supreme Court has explained that permanent tei-n ination is one of the few forms of state

action which is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S. 102, 118.

Given the gravity attached to pennanent custody proceedings by the legislature and courts, it is

only logical that R.C. 2151.414(D)(4) be interpreted to impose of duty on the juvenile court to

determine that permanent custody is the only way to achieve a secure placenient.

Other Ohio appellate courts have adhered to the Twelfth District's interpretation of R.C.

2151.414(D)(4) in practice if not in substance. For instanec, in Ln re A.S. (2005), 163 Ohio App.

3d 167, the Summit County Court of Appeals affinneci the trial court's decision denying the

permanent custody motion of the Summit County Cllildren's Services Board. In its opinion, the

appcllate couw-t noted: "Although CSB apparently believed that permanent custody was the best

way to achieve a legally secure pem-ianent placement for A.S., the trial court disagreed that such
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disposition was in the best interest of A.S." Id. at 653. The appellate court found that: "CSB

witnesses repeatedly emphasized that permanent custody was necessary because A. S. needed

permancncy in her life, overlooking the possibility of other placements that would be less drastic,

such as legal custody to a non-parent or a PPLA." Id. at 653. (Emphasis added). The appellate

court upheld the trial court's conclusion that a placement less drastic than pennanent custody

satisfied the child's need for security. Id. at 654.

In another Summit County case, In re A.T. (Aug. 2, 2006), Suminit Co. App. No. 23065,

2006-Ohio-3919, the appellate court noted:

As part of its best interest detennination, it is true that the jLwenile court is
obligated to consider "[t]he child's need for a legally secure pennanent placement and
whether that type of placement can be achieved without a grant of permanent custody to
the agency." R.C. 2151.414(D)(4). hi the present case, the trial court specificallyfound
that "[n]o alternatives to permccnent custody exist to assure the minor children a safe,
secaire permanent placement. "

Icl. at ¶ 54. (Emphasis added). Clearly, the trial and appellate courts in In re A.T. recognized the

duty imposod by R.C. 2151.414(D)(4) to make a specific deteiniination that pennanent custody

is the only alternative to provide a legally secure placement.

Appellant Lairson also submits that the Twelfth District's interpretation of R.C.

2151.414(D)(4) is not contrary with this Court's decision in In re Schaeffer (2006), 111 Ohio

St.3d 498. In Schaefer, this court held that: "R.C. 2151.414(D) does not give special weight to

any of the factors listed tlierein in determining the best interest of [the] child." Id. at 498

(syllabus). However, in considering R.C. 2151.414(D)(4), this court noted that the trial eourt

determined that the child's need for a legally secure placement could be achieved by placeinent

with the child's paternal grandfather and his wife or with the foster parents. In other words, the

trial court made the specific deteiniination denianded by R.C 2151.414(D)(4) that permanent

custody was not the only way to achievc a secure placement.



In the present case, the Montgomery County Juvenile Court did not specifically find that

permanent custody was the only altemative. In other words, the Juvenile Court did not consider

whether M.M.'s need for a secure placement could be achieved through an alternative less

drastic than permanent custody. If it had, Appellant Lairson contends that the Juvenile Court

would have found that M.M. need for security would have been satisfied by an award of legal

custody to the child's great aunt, Kathy Richards. There was clear and convincing evidence that

M.M.'s interaction and interrelationship with her Richards and Richards' fatnily was positive and

beneficial to the child. See R.C. 2151.414(D)(1). Stacy Keeton, the MCCS caseworker,

considered Kathy Richards a possible relative placement. Keeton also fotmd Richards' home

suitable for the child; and that Richards' and lier nephew Mattliew had bonded with M.M. (Tr.

175, 177 and 187-188). Keeton strongly implicd that Richards' parenting style was preferable

compared to the foster parents. Keeton expressed at lcngth that M.M. was more willing to grow,

leani and try new things while in Richards' presence. (Tr. 208).

Kathy Richards loves and wants to raise M.M., and continue M.M.'s relationship with

cousin Matthew. No questions were raised about Richards' ability to parent M.M. other than the

one incident with Robert Maxwell which occurred eight months before the Magistrate's hearing.

Richards' stated unequivocally that she had no contact with Maxwell after the incident, nor

wished to have any contact with him ever again.

Further, M.M.'s GAL recommended that legal custody be granted to Kathy Richards. See

R.C. 2151.414(D)(2). M.M. would have her own room at Ms. Richards' home. Richards has

also dealt with the same eye and speech problems witli Matthew as those experienced by M.M.

She would make time for the saine therapy sessions which M.M. receives through foster care. At

the time of the liearing, Riclrards was abottt to graduate from college witlr an associate degree in
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medical office manageinent, and expected to obtain employment in that field. She stated that she

had sufficient household income to support two children until she found employment.

The record in this case is devoid evidence that placement with Kathy Richards would be

unsafe or unstable otlier than the one incident with Robert Maxwell. On the other hand, the

record is replete with clear and convincing evidence that placement with Richards would be

positive and beneficial for M.M. Denying legal custody to Kathy Richards in not in M.M.'s best

interest, and only seives to sever any relationship M.M. would have with her biological relatives.

CONCLUSION

The Twelfl.h Appellate District's inte pretation of R.C. 2151.414(D)(4) is correct, and

Appellant Lairson respectfully requests that this Court reverse and remand the present case to the

trial court for a specific detennination of whether granting permancnt custody to MCCS is the

only way a legally secure placement for M.M. can be achieved. If such a determination is made,

Appellant Lairson believes that the less drastic alteimative of legal custody to Appellant Kathy

Richards would satisfy M.M.'s need for security without permanently and ilTevocably severing

M.M.'s ties with ller biological relatives.

Res ectfully submitted,

Liowicz (0018241)A.Richard A F. p
COUNSEL FOR APPELLANT,
JESSICA LAIRSON
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NOTICE OF CERTIFIED CONFLICT
OF APPELLANT. JESSICA LAIRSON

Appellant, Jessica Lairson, by Counsel, hereby gives notice that on February 2,

2009, the Montgomery County Court of Appeals filed a Decision and Entry certifying a

conflict between its Decision (In re M.M., 2008-Ohio-6236) and the decision of the

Twelfth District Court of Appeals in In re G.N., 176 Ohio App 3d 236, 2008-Ohio-1796,

discretionary appeal denied, 118 Ohio St. 3d 1511, 2008-Ohio-3369. The certified

question is as follows: "Must a court specifically determine whether granting permanent

custody is the only way a child's need for a legally secure placement can be achieved in

order to satisfy its duty under R.C. 2151.414(D)(4)?"

Copies of the Decision and Entry certifying a conflict and the Opinions of both

Courts are appended hereto. A discretionary appeal was filed by Appellant, Kathy

Richards, in this case on January 12, 2009 (S. Ct. Case No. 2009-0090).

Respectfully submitted,

^
RICHARD A. F. LIPOWICZ (0018241j
Attorney for Appellant, Jessica Lairson
130 West Second Street, Suite 1900 ;
Dayton, OH 45402
(937) 224-1427 - Telephone
(937) 228-5134 - Facsimile
rafl a(^dblhcklaw.com

2



CERTIFICATE OF SERVICE

I hereby certify, by signing below, that a copy of the foregoing has been served

upon Johnna Shia, Assistant Prosecuting Attorney, 301 West Third Street, Fifth Floor,

Dayton, OH 45422, Richard Hempfling, Attorney for Kathy Richards, 15 West Fourth

Street, Suite 100, Dayton, OH 45402, and Virginia C. Vanden Bosch, Guardian Ad

Litem, 9506 West State Route 73, Wilmington, OH 45177, via ordinary U.S. mail on this

day of February, 2009.

RICHARD A. F. LIPOWICZ (001824)
Attorney for Appellant, Jessica Lairspn^
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

DECISION AND ENTRY

Rendered on the _2nr3 day of uahruary , 2009.

JOHNNA M.M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W.
Third Street, 5"' Floor, Dayton, Oiiio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney forAppellant Kathy Richards

RICHARDA. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 WestSecond Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAM:

This matter comes before the court on Jessica Lairson's and Kathy Richards' App. R.

25 motions to certify a conflict between our opiniori dated November 26, 2008, and the

THE COURT OF APPEALS OF OHIO Z{



Twelfth Appellate District's holding in In re G.N., 176 Ohio App.3d 236, 2208-Oh1o-1796,

discretionary appeal denied, 118 Ohio St.3d 1511, 2008-Ohio-3369.

Both cases dealt with a trial court's decision to terminate parental rights. Pursuant

to R.C. 2151.414(D), the trial court must consider several factors in determining the best

interest of a child, including "the child's need for a legally secure placement and whether

that type of placement can be achieved without a grant of permanent custody to the

agency." In In re M.M., the trial court concluded that the child's need for a secure

placement was best served by awarding custody to MCCS but did not find that placement

with MCCS was the onlyway to obtain a secure placement. On appeal, we held that the

court was not required to find that permanent placement with MCCS was the only manner

to obtain a secure placement. In re M.M., Montgomery App. No. 22872, 22873, 2008-

Ohio-6236, at ¶26. In In re G.N., the Twelfth District held that a trial court's conclusion that

placement with Childrens Services was "the best option" for securing a legally secure

placement was insufficient to comply with R.C. 2151.414(D)(4). The Twelfth District held

that, to satisfy this statutory factor, the court must find that "granting permanent custody

is the only way the child's need for a secure placement can be met." In re G.N., 176 Ohio

App.3d 236 at ¶18.

Because we find that our decision is in conflict with the Twelfth District's holding in

In re G.N., we certify the following question to the Supreme Court of Ohio for review:

"Must a court specifically determine whether granting permanent custody is the only

way a child's need for a legally secure placement can be achieved in order to satisfy its

duty under R.C. 2151.414(D)(4)?"
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IT IS SO ORDERED.

Copies mailed to:

Johnna M. Shia
Richard Hempfling
Richard A. F. Lipowicz
Hon. Nick Kuntz
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ONOVAN, Presiding Judge
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

FINAL ENTRY

Pursuant to the opinion of this court rendered on the 26thday of

November , 2008, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

WILLIAM H. WOLFF, JR., Pres

THE COURT OP APPEALS OF O1IIO VI ^
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Copies mailed to:

Johnna M. Shia
Assistant Prosecuting Attorney
301 W. Third Street, 5' Floor
Dayton, Ohio 45422

Richard Hempfling
318 West Fourth Street
Dayton, Ohio 45402

Richard A. F. Lipowicz
130 West Second Street
Suite 1900
Dayton, Ohio 45402

Hon. Nick Kuntz
Juvenile Court
380 West Second Street
Dayton, Ohio 45422
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

(Civil appeal from Common
Pleas Court, Juvenile Division)

OPINION

Rendered on the 26'h day of November , 2008.

JOHNNA M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W. Third
Street, 5th Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty. Reg. No, 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

WOLFF, P.J.

Jessica Lairson and Kathy Richards appeal from a judgment of the Montgomery

TIiE C'.OURT OF APPP.ALS OF OHIO 4-9
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County Court of Common Pleas, Juvenile Division, which awarded permanent custody of

Lairson's daughter, M.M., to Montgomery County Children's Services ("MCCS").

M.M., who is almost three years old, came into the temporary custody of MCCS in

June 2006 and was placed in foster care. Her biological mother, Lairson, is a prostitute

and drug addict. MCCS developed a case plan with the goal of reunifying M.M. with

Lairson, but at this point all the parties concede that Lairson is incapable of caring for M.M.

and has not made any significant progress toward the completion of her case plan

objectives. In fact, Lairson has not had any contact with MCCS. Paternity tests excluded

Lairson's husband and two other men as M.M.'s father, and her father remains unknown.

MCCS filed a motion for permanent custody of M.M. in April 2007.

Kathy Richards is Lairson's aunt. In July 2007, Richards filed a motion for legal

custody of M.M. After a hearing, the magistrate recommended that permanent custody be

awarded to MCCS. Lairson and Richards filed objections. In July 2008, the trial court

adopted the magistrate's decision and awarded permanent custody to MCCS.

Lairson and Richards appeal from the trial court's judgment. They each argue that

the trial court erred in concluding that it was in M.M.'s best interest to award custody to

MCCS rather than to Richards. Lairson raises an additional argument that she was not

properly served with notice of the proceedings, which was accomplished by publication.

We will begin with the issue of notice.

MCCS served Lairson by publication because it claimed that her residence could

not be ascertained with reasonable diligence. Lairson disputes this claim, arguing that her

residence could have been easily determined by contacting the Dayton Police Department

or the Municipal Court because she had been arrested several times and prosecuted in the

TIB CouRT OF APPEALS OF oxlo ^, ^^
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months preceding the hearing.

Due process requires that the government attempt to provide actual notice to

interested parties if it seeks to deprive them of a protected liberty, such as the right of a

parent to custody of his or her child, but it does not require that an interested party receive

actual notice. fn re Thompkins,115 Ohio St.3d 409, 2007-Ohio-5238, 875 N.E.2d 582, ¶10,

14, citing Dusenbery v. United States (2002), 534 U.S. 161, 170, 122 S.Ct. 694, 151

L.Ed.2d 597. "The means employed must be such as one desirous of actually informing

the absentee might reasonably adopt to accomplish it," but due process does not require

"heroic efforts" to ensure the notice's delivery. Id. at¶14, quoting Mullane v. Cenf. Hanover

Bank & Trust Co. (1950), 339 U.S. 315.

Civ.R. 4.4(A) requires the use of "reasonable diligence" to ascertain the residence

of a party. The supreme court has defined "reasonable diligence" as "[a] fair, proper and

due degree of care and activity, measured with reference to the particular circumstances;

such diligence, care, or attention as might be expected from a man of ordinary prudence

and activity." Thompkins, 115 Ohio St.3d at ¶25, citing Black's Law Dictionary (5 Ed. 1979),

at 412. "Reasonable diligence requires taking steps which an individual of ordinary

prudence would reasonably expectto be successful in locating a defendant's address." Id.,

citing Sizemore v. Smith (1983), 6 Ohio St.3d 330, 332, 453 N.E.2d 632.

The MCCS caseworker, Stacy Keeton, stated by affidavit that Lairson had not had

contact with M.M. since early August 2006, that Lairson had not made progress on her

case plan, and that MCCS had had difficulty maintaining contact with her. Keeton stated

that MCCS had sent letters to Lairson's last known addresses and had tried to contact her

and other relatives by phone. Liarson had been terminated from substance abuse

THE COURT OF APPEALS OF OH]O Jl -^^
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programs to which she had been referred by MCCS. During their last contact, Lairson had

admitted engaging in drug abuse and prostitution. MCCS was unable to determine

whether Lairson had obtained housing or legal employment. MCCS was aware of

Lairson's criminal record, including charges of loitering, solicitation, and prostitution in

March 2007 and an outstanding warrant for her arrest.

The trial court concluded that service by mail and public posting was proper under

the circumstances presented. It stated: "The record shows several notices were mailed

to several former addresses and a diligent search was conducted, which did not locate Ms.

Lairson. Further the Court finds the Guardian ad Litem was also unable to locate or

contract [sic] Ms. Lairson prior to the hearing. Service by publication is sufficient where the

mother has a history of sporadic conduct and was unable to obtain stable housing or

provide the Agency with an address to send notices. The Court finds Ms. Lairson was

properly served under the circumstances of this case through mailing and posting."

We agree with the trial court's assessmentthat the methods MCCS used to attempt

to locate Lairson were reasonable and sufficient under the circumstances and that, having

failed to locate Lairson through these efforts, MCCS was justified in completing notice by

mail and posting. Although, in hindsight, it appears that MCCS might have located Lairson

through court and police records, MCCS took the steps which one of ordinary prudence

would reasonably expect to be successful in locating Lairson's address. Thompkins, 115

Ohio St.3d at ¶25.

Lairson's assignment of error related to notice is overruled.

Lairson and Richards each raise an assignment of error in which they assert that

the trial court erred in finding that it was in M. M.'s best interestto award permanent custody

THP. COUR'f OF API'EALS OF O1110
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to MCCS.

R.C. 2151.414(D) provides that the following factors shall be considered, along with

all other relevant factors, in determining the best interest of a child:

"(1) The interaction and interrelationship of the child with the child's parents,

siblings, relatives, foster caregivers and out-of-home providers, and any other person who

may significantly affect the child;

"(2) The wishes of the child, as expressed directly by the child or through the child's

guardian ad litem, with due regard for the maturity of the child;

"(3) The custodial history of the child, including whether the child has been in the

temporary custody of one or more public children services agencies or private child placing

agencies for twelve or more months of a consecutive twenty-two month period ***;

"(4) The child's need for a legally secure permanent placement and whether that

type of placement can be achieved without a grant of permanent custody to the agency[.]"

The best interest of the child must be established by clear and convincing evidence.

R.C. 2151.414(B)(1).

In addition to her argument that the trial court's decision is not in M.M.'s best

interest, Richards asserts that the trial court erred in granting permanent custodyto MCCS

because MCCS had not developed an adoption plan and because the court did not

conclude that permanent custody was the only way to achieve a secure placement for

M.M

We begin with the trial court's conclusion that it was in M.M.'s best interest to award

permanent custody to MCCS. It is undisputed that M.M.'s mother was incapable of caring

for her and would not have been an appropriate caregiver. The best interest analysis

l'HE COUR'IOF APPEALS OF 01110
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focused only on whether M.M. would be better off in the custody of MCCS, where her

foster family could adopt her, or with Richards. M.M. had lived with her foster family for

fourteen months at the time of the hearing, and the family had expressed interest in

adopting her. The guardian ad litem reported that M.M. had received "excellent care" and

was very loved by the foster family.

Richards had also been a steady presence in M.M.'s life. She visited M.M. regularly

with another child who was in her care (M.M.'s cousin), and M.M. seemed to have bonded

with both of them. MCCS had considered placing M.M. with Richards but decided against

it when Richards allowed Robert Maxwell to have access to the child during a home visit.

Maxwell had had a relationship with Lairson, but paternity testing proved that he was not

M.M.'s father. Maxwell had unaddressed mental health issues, and the court had ordered

that he have no contact with M.M.

The guardian ad litem recommended that custody be awarded to Richards. She

acknowledged her "struggle" with weighing M.M.'s prospects for adoption with the foster

family against the benefit of keeping her with a family member. The guardian ad litem

concluded that Maxwell was no longer a concern, and she recommended that custody be

awarded to Richards.

The caseworker, Stacy Keeton, also acknowledged that Richards had bonded with

M.M. and interacted well with her. The caseworker's primary concern about placing M.M.

with Richards centered on whether Richards would permit Robert Maxwell to have contact

with the child. She testified that she had found Maxwell at Richards' home the second time

that Richards had been permitted to take the child to her home, after Keeton had had

extensive discussions with Richards about the fact that Maxwell was not allowed to see

THE COURT OF APPEALS or 01110
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M.M.

Richards testified that Maxwell had come to her house without her permission when

M.M. was present. She did not explain how or if Maxwell had known that M.M. was at the

house at that time. Richards acknowledged that she had received money and furniture

from Maxwell for M.M.

The trial court clearly considered M.M.'s relationships with her foster parents, aunt,

and cousin, the guardian ad litem's recommendation, M.M.'s custodial history, and her

need for a secure placement, as required by R.C. 2151.414(D). The trial court concluded

that her most secure ptacementwould be with MCCS so that the foster family could pursue

an adoption.

Although this case presents a closercall than many other permanent custody cases,

we cannot conclude that the trial court abused its discretion in concluding that M.M.'s best

interest would be served by granting custody to MCCS. The magistrate expressed doubt

about Richards'truthfulness, especially in regard to her criminal history, and concluded that

it was not in M.M.'s best interest "to remove the child from the home she has known for the

majority of her life to place her in the home of a biological relative." The court noted that

M.M. already had a "sense of permanency" with her foster family and that her best chance

for permanency was through adoption. The court observed that Richards "quickly violated"

a court order about contact with Maxwell when M.M. was allowed to visit her home. In the

absence of a successful pattern of visitation with Richards, the court reasonably concluded

that the most secure placement for M.M., and the one that was in her best interest, was

with MCCS. Contrary to Richards' assertion, the court was not required to conclude that

granting custody to MCCS was the onlysecure placement; it was charged with determining

TI-I1i COURT OF APPIiALS OF DI-I10 ^_^^"
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the most secure placement, which is the one that would best serve M.M.'s interests.

Richards' contention that MCCS was required to develop an adoption plan before

seeking permanent custody of M.M. has been rejected by the Supreme Court of Ohio. See

In re T.R., - Ohio St.3d -, 2008-Ohio-5219, ¶12.

The assignments of error are overruled.

The judgment of the trial court will be affirmed.

BROGAN, J. and DONOVAN, J., concur.

Copies mailed to:

Johnna M. Shia
Richard Hampfling
Richard A. F. Lipowicz
Hon. Nick Kuntz
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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, OHIO
JUVENILE DIVISION

In re: Margaret Maxwell * CASE NO. JC 06-5550

* JUDGE NICK KUNTZ
* MAGISTRATE MACIOROWSKI

DECISION AND JUDGMENT
CONCERNING OBJECTIONS
TO THE DECISION OF THE
MAGISTRATE

******************i:***k*******k***********i:i:*************;k**k***********

This matter is before the Court upon objections filed by Jessica Lairson, mother of
said child, by and through her attorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008. Kathy Ricliards, matemal great aunt of said child, has
also filed objections, by and tluough her attomey, James Swaim, on October 17, 2007,
and supplemented on May 28, 2008. Ms. Lairson and Ms. Richards object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Children Services (herein know as Agency) filed a response, by and
through the Office of the Montgomery County Prosecuting Attorney, on October 17,
2007, and supplemented on June 6, 2008.

On October 3, 2007, Magistrate Maciorowski denied Ms. Richard's motion for
legal custody, and granted permanent custody of said child to the Agency. Magistrate
Maciorowski made the following findings of fact:

1. The allegations contained in the motion are found to be true.
2. Margaret D. Maxwell, the abovc captioned child is a minor child, was born on

December 29, 2005.
3. Her birth certificate indicates that Jessica Lairson is the motl er of the child. She

is the sane person listed in the pleadings.
4. While there is no legal father of the cliild, there is an alleged fatlier of the child.

Those circumstances are as follows: Several men have completed genetic testing
and none have been found to be the father.

5. The Agency has made reasonable efforts to:



a. prevent the removal of the child from the child's home
b. to eliminate the continued removal of the child from the child's home
c. and make it possible for the child to return home

6. The Agency has made reasonable efforts to implement and finalize the
permanency plan.

7. The relevant services provided by the agency to the family of the child are: case
management, substitute foster care, information/referral, and a home study.

8. Those services did not prevent the removal of the child from the child's home or
enable the child to return home.

9. There are no relatives or non-relatives willing and able to accept legal custody of
the child.

10. The child has been in foster care since June 1, 2006. The child has not been in
foster care 12 or more months out of the last 22 months.

11. The child is not able to be placed in the home of the mother in a reasonable time.
12. The mother failed to respond to the services due to significant substance abuse

problems and housing issues that have not been addressed, mental health issues
and inability to demonstrate parenting skills.

13. The mother has failed to remedy the conditions causing the child to be placed
outside the home.

14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs,
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
18. The mother has a drug probleni severe enough to interfere with the care of the

cliild into the foreseeable future,
19. The Agency has attempted to contact and involve the alleged father of the child

with the reunification process.
20. The alleged father has not provided any care, interest or financial support for the

child.
21. The case plan was directed at the mother arid includes the following objectives:

a. Obtain a substance abuse assessment;
b. Obtaitr a mental health assessment;
c. Obtain stable housing and incoine;
d. Have visitation with the child; and,
e. Sign appropriate releases of information;

22. The mother did not complete the case plan as indicated
23. Reunification of the child with the mother is not possible within a reasonable

period of time, as the mother lias had no contract with the child for an extended
period of time and has taken no action to become appropriate to parent the cliild.

24. There is reasonable expectation of adoption.
25. In accordance with § 2151.04 of the Ohio Revised Code, the cl ild was found to

be dependent by entry filed on August 21, 2006.
26. The Guardian ad Litem recommends that legal custody of the child be granted to

the aunt, Kathy Richards,

g-/ 0



Ms. Lairson objects to the Magistrate's Decision claiming the Magistrate's
finding of "no suitable relatives" was not supported by the evidence because Ms.
Richards was a relative suitable for placement. Ms. Lairson further claims the evidence
does not support the Magistrate's finding that legal custody to Ms. Richards was not in
the best interest of the child. Ms. Lairson claims said child has bonded with Ms.
Richards and that the Magistrate failed to consider whether permanency could be
achieved without granting permanent custody. Ms. Lairson claims Ms. Richards is
capable of providing a legally secure placement, and there are no justifiable concerns
keeping Ms. Richards from achieving custody. Ms. Lairson further asserts the Guardian
ad Litem recommends legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabonts could
have been easily determined.

Ms. Richards objects the Magistrate's Decision claiming the Magistrate made no
express finding of best interest, and therefore the Magistrate Decision must be rejected.
Ms, Richards claims there is an abundance of evidence that shows a bond between said
child and Ms. Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidence that supports the finding that she is not suitable for
legal custody of said child,

The Agency responds to the objections claiming the Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly came to the decision that
permanent custody was in the best interest of said child. The Agency claims thc
Magistrate considered Ms. Richards as a possiblc option, but ultimately decided
permanent custody was in the best interest of the said child. Further, the Agency claims
Ms. Lairson was properly served by posting because a diligent search for her location
was conducted and proved unsuccessful. Further, Ms. Lairson has not had any contact
with the Agency or her cliild since August 2, 2006.

Upon through review of all of the olij ections, transcripts, and the available record,
the Court hereby OVERRULES Ms. Lairson's and Ms. Richard's objections. The Court
finds Ms. Lairson was properly served under the circumstances of this case. The local
rule 5.29 for Montgomery Court Juvenile Court requires service by mailing to the last
known address as well as by posting in a public place. The record shows several notices
were mailed to several former addresses and a diligent search was conducted, which did
not locate Ms. Lairson. (Tr. Pg. 155-156). Further the Court finds the Guardian ad Litem
was also unable to locate or contract Ms. Lairson prior to the liearing. (Guardian ad
Liteni Report filed August 9, 2007). Service by publication is sufficient where the
mother has a history of sporadic conduct and was unable to obtain stable housing or
provide the Ageney with an address to send notices. See In re Cowling, 72 Ohio App.3d
499 (1991). The Court finds Ms. Lairson was properly served under the circumstanccs of
this case tln'ough mailing and posting. Upon finding that service was proper the Court
advances to the pennanent custody analysis under R.C. § 2151,414.

l9 - l9



Pursuant to R.C § 2151.414(B)(1), the Court may grant permanent custody to the
agency that filed the motion if it is in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. hi order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(a) requires the Court to find that child cannot be place with the either of
the child's parents within a reasonable time or should not be placed with the parents, if
the child was not abandoned, orphaned, or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) requires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety
days. R.C. § 2151.011(C).

In the present case, the Court finds Ms. Lairson has abandoned said child because
she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156). Further, Ms. Lairson has failed to contact the
Agency since August 2, 2006, and her whereabouts are currently unknown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and therefore the Court finds the
analysis of R.C. § 2151.414(E) is not necessary in said matter. The Court declines to
address wlrether or not the child can be placed with the mother within a reasonable period
of time in accordance with R.C. § 2151.414(E), and further, shifts focus to the best
interest analysis.

Pursuant to R.C. § 2151.414(D), in determining the best interest of a child the
court shall consider all relevant factors, including, but not limited to, the following:

(1) The interaction and interrelationship of the child with the child's
parents, siblings, relatives, foster caregivcrs and out-of-home providers,
and any other person who may significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through
the child's guardian ad litem, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has
been in the temporary custody of one or more public children services
agencies or private child placing agencies for twelve or niore months of a
consecutive twenty-two month period ending on or after March 18, 1999;

(4) The child's need for a legally secure pennanent placement and
whether that type of placement can be achieved without a grant of
pennanent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this section
apply in relation to the parents and child.

IJpon careful analysis of all the relevant factors listed in R.C. § 2151.414(D), the
Court finds granting perrnanent custody of said child to the Agency is in the best interest
of said child. The Court finds said child has not had any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. (Tr. Pg. 156, 166). Said child
seems to have bonded with Ms. Richards and her older cousin Mathew tluough steady



visitation. (Tr. Pg, 172, 181). The Court finds that while said cluld has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custody to the Agency. .

Further, the Court finds said child's wishes are not applicable because said child
is too young to express such opinion. However the Court finds the Guardian ad Litem
recommends the Court deny permanent custody to the Agency and grant legal custody to
Ms. Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report
weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster home since June 1,
2006, and has been able to enjoy a sense ofpermanency. Conversely, the Court finds Ms.
Lairson is incapable of permanency, and Ms. Richards nearly lost visitation rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated appropriate
visitation with said child during supervised visitation, but quickly violated Court Order
when the Court allowed said child to visit her at her home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robert Maxwell against Court Order a
short time after the caseworker dropped said child off for visitation. (Tr. Pg. 167-169).
Therefore, the Court finds the child's placement history weighs in favor of granting
permanent custody to the Agency.

Further, the Couit finds the foster parents have provided a safe and loving
environment, in which there is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with perrnanency, and the
Court camtot clearly detennine whether Ms. Richards can provide permanency for said
child. Ms. Richards has done well when visiting with said child at supervised visitation,
but failed to show the Court she can adequately maintain custody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said child's best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody to the Agency.

The Court finds R.C. 2151.414(E)(10) is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weighs in favor of
granting permanent custody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litem
recomniends legal custody to Ms. Richards, the Court does not consider these factors to
bc as signifieant as said child's need for pennanency. Further, the Court is not required
to consider placement with a relative before grulting pennanent custody to the State,
where the child is not orphaned. See In re Leoziard, 1997 Ohio App. LEXIS 1698 (12
Dist. 1997). The Court finds pennanent custody with the Agency will give said child her
best chance at pernianeney. The foster parents have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr. Pg. 50-
56). Said child has bonded with the foster parents, and there is a reasonablc expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review of the



factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody to the
Agency is in the best interest of said child.

With the above determinations, the Court hereby adopts the Decision of the
Magistrate, as its own, with all the provisions and requirements contained therein, and
hereby makes the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

ENDORSEMENT

Copies of the foregoing order were entered upon the jourtral and mailed to counsel of
record and/or the parties on the date indicate

JUDGE NICK KU^;-TZ/ Clerl(o'f the Juvenile Court
JUL

IIy: / / ^ ;^ ' (/ s ^ (A Date:

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attomey for MCCS, CPU
Jessica Lairson, 24 IIuffman Ave., Dayton, Olrio 45403
Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404
Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Hempfling, 318 W. Fouith St., Dayton, Ohio 45402

nd
Dayton City Schools, ATTN: Christine Pntitt, 115 South Ludlow Street, 2 Floor,
Daytotr, Ohio 45402
Citizen Review Board
Magistrate Maciorowski
Chris Kuntz, Bailiff
Daniel Schubert, Law Clerk
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO

JUVENILE DIVISION

IN RE: Margaret D. Maxwell SSN xxx-xx-xxxx DOB 12/29/2005 JC NO. F 2006-5550 OB; G 2006-5550 OF

Judge Nick Kuntz
Magistrate Michelle Maciorowski

AMENDED
MAGISTRATE'S DECISION AND
JUDGE'S ORDER GRANTING THE
MOTION FOR PERMANENT CUSTODY

PROCEEDINGS

This case came before Magistrate Michelle Maciorowski on August 14, 2007 in the matters of the motion for
permanent custody (OB) filed on April 4, 2007 by Montgomery County Children Services and the motion for legal custody (OF)
filed on July 17, 2007.

Elizabeth Orlando, the Montgomery County Assistant 1'rosecuting Attoniey for Montgoniery County Children Services
was present. The mother, Jessica Lairson, was not present and she was represented by Attomey Richard Lipowicz. The
Guardian ad Litem, Virginia Vandenbosch, was prescnt and had filed a timely report. Richard Hempfling, Attorney for
Matemal Aunt, was present. Kathy Richards, naternal aunt, was present. Stacey Keeton, the Montgomery County Chilclren
Services caseworker, was also present for the hearing.

The motion for legal custody (OF) be and hereby is denied.
All parties were served and the case is otherwise properly before the Court,

FINDINGS OF FACT

I. The allegations contained in the motion are found to be true.
2. Margaret D. Maxwcll, the above-captioned child is a minor child, was born on December 29, 2005.
3. Her bii-th ce tificate indicates that Jessica Lairson is thc mother of the child. She is the same person listed in the

pleadings.
4. While there is no legal father of the child, there is an alleged fatl er of the child. 'fliose circumstances are as

follows: Several men have completed genetic tesling and none have been fouud to be the fatlier.
5. The Agency has made reasonable efforts to:

a. prevent the removal of the child from the child's homc;
b, to eliminate the continued removal of the child fiam the child's home; and,
c. make it possible for the child to return home.

6. The Agency has made reasonable effoits to implement and finalize the permanency plan.
7. The relevant services provided by the agency to the family of the child arc: case management, substitute foster

care, infonnation/referral and a home study.
8. Those serviccs did not prevent the removal of the child from the child's hoine or cnabte the child to return home.
9. Thcre are no relatives or non-relatives suitable to care for the cliilcl.

10. 1'he child has been in foster care sincc June 1, 2006. 'I'he cliild has not been in foster care 12 or n-ore months out
of the last 22 months.
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L 1. The child is not able to be placed in the home of the tnother in a reasonable time.
l2. The mother failed to respond to the services due to significant substance abuse problems and housing issues that

have not been addressed, mental health issues and inability to demonstrate parenting skills.
13. The mother has failed to remedy the conditions causing the child to be placed outside the home.
14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
18. The mother has a drug problem severe enough to interfere with the care of the child into the foreseeable future,
19. The agency has attetnpted to contact and involve the alleged father of the child with the reunification pr'ocess.
20. The alleged father has not provided any care, interest or financial support for the child.
21. The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessnient a treatment;
b. Obtain a mental health assessment;
c. Obtain stable housing and income;
d. Have visitation with the clrild; and,
e. Sign appropriate releases of information;

22. The mother did not complete the Case Plan as indicated.
23. Reunification of the child with the mother is not possible within a reasonable period of time, as the n-iother has had

no eontact with the child information an extended period of time and has taken no action to become appropriate to
parent the child.

24. There is reasonable expectation of adoption.
25. In accordance with §2151.04 of the Ohio Revised Code, the chitd was found to be dependent by entry filed on

August 21, 2006.
26. The Guardian ad Litem reconunends legal custody to the aunt, Kathy Richards.

CONCLUSIONS OF LAW

1. In accordance with §2151.414(E) of the Ohio Revised Code, there is clear and convincing evidence that the child
cannot be placed with the mother and/or father within a reasonable time because thc mother has had little to no
contact with the child in the past year and has taken no action to become appropriate. It is not in best interest of the
child to be in the care of the mother.

2. In accordance witli §2151.4 t4(D) of the Ohio Revised Code, there is clear and convincing evidence that the child
cannot be placed with the mother and/or father within a reasonable time.

3. Reasonable efforts were nade to eliminate the cl ild's continued removal from Ihe home.
4. The Court has considered all the arguments in this action. Although the Court believes Ms. Richards does love this

child, the Couwt nmst be concerned solely with this child's best interest as it has already been determined that
t'eunification with the niother is not viable. The child has resided for the past 14 months in the home of the fostcr
parents. She is booded and well-cared for in that honte. '1'here is a strong likelihood of adoption by the foster
family. The Couit cannot find that it is in the best interest of ttte child to remove the child from the liome she has
known for the tnajority of her lifo to place her in the home of a biological relative, ln addition, the Court has some
concern witli tlie veraeity of Ms. Richards eonceming her criminal history.

MAGISTRATE'S DECISION

1. Permanent Custody be and hereby is granted to Montgotnery County Cltildren Services.
2. Thc former order granting temporary custody to Montgomery County Children Services be and hereby is tet-minated.
3. Thc natural, legal, or adoptive parents are dive.sted of any and all parental riglits, privileges, and obligations,

including all residual rights and obligations.
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4. An updated case plan is to be submitted as an amendment.
5. The Dayton City School District is ordered to be responsible for the cost of educating said child, including but not

limited to, any summer courses or tutoring sessions, because at the tiine of removal, the parent of the child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

6. An Annual Review/Permanency Planning Hearing will be held on March 10, 2008 at 10:45 a.m. before the Citizen
Review Board, Juvenile Justice Center, Room 262, 380 W. Second Street, Dayton, Ohio 45422.

7. The Guardian ad Litem shall setve on this case until an adoption is finalized.

MAGISTRATE MICHELLE MACIOROWSKI

Magistrate Michelle Maciorowski

JUDGE'S ORDER ADOPTING MAGISTRATE'S DECISION
The above Magistrate's Decision is hereby adopted as an Order of this Coutt. The parties have fourteen (14) days to

object to this decision and may request Findings of Fact and Conclusion of Law pursuant to Civil Rule 52 and Montgomery
County Juvenile Court Rule 5.11.2. A party shall not assign as error on appeal the Court's adoption of any tinding of fact or
conclusion of law, in that decision, unless the party timely and specifically objects to that finding or conclusion as required by
Juvenile Court Rule 40(E)(3).

IT IS SO ORDERED,

JUDGE NICK KUNTZ

Judge Nick Kuntz

ENDORSEMENT: The Clerk of Courts is hereby directed to serve upon all parties not in default for failure to appear, notice of
the judgement and its date of entry upon the journal.

NOTICF. OF FINAL APPEALABLE ORDER
Copies of the foregoing Entry and Order, whicli may be a Final Appealable Order, were entered upon the journal and

mailed to the parties ind3cated below, via regular mail, on or within three (3) days of the time stamped date on this Order.
JUDGE NICK KUNTZ By: J. Pen-ella (De up ty Clenkl Juvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attorney for MCCS, CPiJ
Jessica Lairson, 24 Huffmati Ave., Dayton, Ohio 45403
Attomey for Mother, Ricl ard A.F. Lipowicz, 130 West Sccond Street, Suite 1900, Dayton, Ohio 45402
Attomey for Matemal Aunt, Richard Hempfling, 318 W. Fomth St., Dayton, Oliio 45402
Attorney/Guardian ad Litem, Virginia Vandenbosclr, Atty, 22 Clay St., Dayton, Ohio 45402
Dayton City Schools, ATTN: Cliristine Pruitt, 115 South Ludlow Street, 2"' Floor, Dayton, Ohio 45402

Citizen Review Board
R. Loveless, Case Mauagement Specialist
Anlw .rSrS JC6 99o PC Mo11o11cFsnied po



2151.414
TITLE '[211 XXI COURTS -- PROBATE -- JUVENILE
CHAPTER 2151: JUVENILE COURT

(A)(1) Upon the filing of a ntotion pursuant to section

215 1.413 of the Revised Code for pennanent custody of a

child, the court shall schedule a hearing and give notice

of the filing of the motion and of the hearing, in

accordance witlr section 2151.29 of the Revised Code, to

all parties to the action and to the child's guardian ad

litent. 'rhe notice also shall contain a full explanation that

the granting of pemmnent custody pcrmanenlly divests

the parents of their parental rights, a full explanation of

their right to be rcpresented by counsel and to have

counsel appointed pursuant to Chapter 120. of the

Revised Cnde if they are indigent, and the name and

telephone nunrber of the court employee designatcd by

the comt pursuant to sectioll 2151.314 of the Revised

Code to arrange for the prompt appoinmrent of counsel

for indigent persons.

The comt shall conduct a hearing in accordance with

section 2151.35 of the Revised Code to detenuine if it is

in the best interest of the child to pennancntly terininate

parental rights and grant peimanent custody to the agency

that filed the motion. The adjudication that the child is an

abused, neglected, or dependent child and any

dispnsitional order that has been issued in the case under

section 2151.353 of the Revised Codc pursuant to the

adjudication shall not be readjudicated at the hearing and

shall not be affected by a denial of the notion for

pennanentcustody.

under this chapter and does not provide any basis for

attacking the jtirisdiction of the court or the validity of

any order of the court.

(B)(1) Except as provided in division (B)(2) of this

section, the court may grant pennanent custody of a child

to a lnovant if tlre court determines at the hearing Ileld

pursuant to division (A) of this section, by clear anrl

convincing evidence, that it is in the best interest of the

child to giant permanellt custody of the child to the

agency ihat filed the motion for pemlanelrt custody and

that any of the following apply:

(a) The child is not abandoned or orplraned, llas not

been in the temporaiy custody of one or more public

cllildren services agencies or private child placing

agencies for twelve or more months of a consecutive

twenty-two-montll peiiod, or has not becn in the

teinporaiy eustody of one or more public children

services agencies or private child placing agencies for

twelve or more nlonths of a consecutive twenty-hvo-

monlh peiiod if, as desclibcd in division (D)(1) of section

2151.413 of the Revised Code, the clrild was previously

in the [enlporary custody of an equivalent agency in

auother state, and the child cannot be placed with eilher

of the child's parents witllin a reasonable time or should

not be placed with the child's parents.

(b) The child is abandoned.

(2) The comt shall hold lhe hearing schcduled

pursuant to division (A)(I) of tltis scetion not later than

one hundred [wenty days after the agency files the nlotion

for pernlanent custody, except that, for good cause

shown, the court nlay continuc the heanug for a

reasonable period of tinle beyond thc one-hundred-

twenty-day cleadline. The court sllall issue an order that

gmnls, denies, or otlrcnvise disposes of the nlntion Cor

pernlznent custocly, aud journalize the order, not lafer

than two hundred days afler the agency files the motion.

tf a nlotion is lnade under division (D)(2) oC section

2151.413 of the Reviscd Code an<I no dispositiomd

heaiing has beeu held in the case, the cotin may hcar the

nlotion in the dispositional hearing required by division

(B) of section 2151.35 of the Revised Code. If the court

issues all ordcr pursuant to section 2151.353 of thc

Revised Code gianting pclmanenl custody of the child to

the ngency, ille courl sllall inmlediatcly disiniss [he

motion nlarle under division (D)(2) of seclion 2151.413

of the Revised Cade.

The failure of the court to comply with the linle

periods set for[h in division (A)(2) of this section does

not affect the authorily of the court to issue any order

(c) The child is orphaned, and there are no relatives of
the cllild who am able to take pemlanent custody.

(d) The child has been in the temporaly custody of

one or nmre pnblic children services agcncics or private

child plaeing agencies for hvelve or nlore months of a

consecutive hventy-pvo-month penod, or the child Ira-s

been in the tenlporary custody of one or nlom public

children services agencias or privale child placing

ageneies for lwelve or ulore nmonths of n consecutive

lwenty-two-nlonth period and, as described in division

(D)(i) of section 2151.413 of the Revised Code, fhe child

was prcviously in the tenlporary custody of an eqtiivalent

agency in another state.

For the purposes of division (B)(1) of this sectioii, a

child shall he considered to llave enteivd the tenrpomry

custody of an agency on the eadier oC the date die child is

adjudicated pursuant to section 2151.28 oC lhe Revised

Code or the date that is sixty days after the removal of the

child from honle

(2) Witlr re.spect to a nlotion nlade pursuanl to

division (D)(2) of section 2151A13 of Ihc Revised Cnde,



the coutt shall grant pennanertt custody of the child to tlte

ntovant if the court detennines in aceordance witli

division (H) of this section that the child cannot be placed
with one of the child's parents within a reasonable tinte or

should not be placed with either parcnt and determines in

accordance with division (D) of this secfion tlrat

pennanent custody is in the child's best intcrest.

(C) In nraking the determinafions required by this

section or division (A)(4) of section 2151.353 of the

Revised Code, a court slrall not consider the effect the

granting of perinanent custody to the agency would liave

upon any patent of die child. A written report of the

guarclian ad litein of the child shall be submitted to the

court prrior to or at the tiine of the hearing held pursuant

to division (A) of this section or scetion 2151.35 of the

Reviserl Code btrt shall uot be submitted under oath.

If the court grants pennaneut ettstody of a child to a

utovant mrder this division, thc court, upott the request of

any party, shall file a written opinion setting fotth its

findings of fact and conclusions of law in relation to ttte

proceeding. The coutt shall not deny an agency's nrotion

for pennanent custody solely because the agency failed to

iinpleincnt any particular aspect of the child's case plan.

(D)(I) In determining the best interest of a child at a

heating held pursuatrt to division (A) of this section or for

the purposes of division (A)(4) or (5) of section 2151.353

or division (C) of section 2151.415 of the Revised Code,

the couit shall consider all relevant factors, including, but

not limited to, the following:

(a) Ilre interaetion and interrelationship of the child

with the eltild'.s parents, siblings, relatives, fos[er

caregivers and out-of-hoinc provideis, and any other

lxison who inay significantly atfect the child;

(b) The wishes of the child, as expiessed directly by

tho chil<I or through the child's guardian ad litent, witli

rlue regarcl for the ntatority of the cltild;

(c) Tlte custodial Iiistol-Y of the child, includiug

whether the child has been in tlte tempormy custody of

one or more pablic children services agencies or piivate

cltild placing agencies for twclve or tnore months of a

consecutive twenty-two-nionth period, or the child has

been in the temporaiy custody of one or more public

children services agencies or private child placing

agcncie,s for twelve or more months of a consecutive

hrenly-two-nionth period and, as described iu division

(D)(I ) of section 2151.413 of the Revised Code, the child

was previously in lhe temporary custody of an equivalent

agency in another state;

(d) The child's need for a legally secure pcrmanent

placement and whether that type of placemeut can be

nchieved without a grant of permanenl custody to tlie

agency;

(e) Whether any of the faclnrs in divisions (E)(7) to

(11) of this section apply in relafion to the parents and

child.

For the puryoscs of division (D)(1) of this section, a

child shall be considered to Itave entered the temporary

custody of an agency on the earlier of tlre date the child is

adjudicated pursuaut to section 2151.28 of the Revised

Code or the date that is sixty days after tlte removal of thc
child fronr home.

(2) If all of the following apply, pennanent custody is

in lhe best interest of the child and the court shall cornmit

the clrild to the pennanent custody of a public childreu

services agency or private child placing agency:

(a) The couit detenttines by clear and convincing

eviclence that one or more of the factors in division (E) of

this secfion exist and tlte child cannot be placed with one

of the child's parents withiu a reasonable time or should

uot bc placed with either parcnt.

(b) The chAd has been in an agency's custody for nvo

years or longer, and no longer qualifies for tentporary

custody pursuant to division (D) of scction 2151.415 of

the Revised Codc.

(c) 'rhe child does not meet tlte requiremenls for a

planned perntancnt living anangernent pursuant to

division (A)(5) of section 2151.353 of the Revised Code-

(d) Piior to thc dispositional hearing no relative or

other intere.sted person has filed, or has been irlentified in,

a inobon for legal custody of the child.

(G) In determining at a hearing held pursuant to

division (A) of this section or for Oie purposes of division

(A)(4) of section 215L353 of the Revised Code whethe

a child cannot be placerl witli either parent within a

reasonable period of time or should not lie placed with

the parents, the couit shall consider all relevattt cvidence.

lf the court determines, by clear and convincing evidence,

at a bearing held pursuant to division (A) of this scetion

or for the puiposes of division (A)(4) of section 2151.353

of the Revised Code that one or more of the following

exist as to each of [he child's paienls, Ihe court shall enter

a finding that the child camtot be plaeed with either

patent within a rcasonable tirne or should not be placcd

with cither parent

(I) Following the placement of the child outside the

child's honie and notwiths[anding reasonable case

planning and diligcnt efforts by tlie agency to assist the

parents to rcnredy the problents that initially caused the

child to be placed otttsidc the home, the parent has failed

con(inuously and repeatedly to substantially renredy the

conditions causing the child to be placal ouf.side the

child'.s honie. In determining whether the parents Itavc

subsfantially remedied those condiuons, Ihe court shall

consider pareutal u[ilization of inedical, psychiatiic,

psychological, and otlier social anrl rchabilitative services

and material resources that were niarle availablc to thc



parents for the purpose of changing parental conduct to
allow thcm to resunre and inainlain parental duties.

(2) Chronic ntental illness, ehronic emotional illness,

nrental retardation, physical disability, or chenrical

dependency of the parent tlrat is so severe that it makes

the parent unable to provide an adeauate pernranent home

for the child at the presenl time and, as anticipated, within

one year aftcr the coutt Itolds the hearing ptusuant to

division (A) af tliis section or for the putposes of division

(A)(4) of section 2151.353 of the Revised Code;

(3) fhe parent coinrnitted any abuse as described in

sectimi 2151.031 of Ore Revised Code against the child,

eaused the child to suffer any neglect as described in

section 2151.03 of the Revised Code, or allowed the child

to suffer any neglect as described in section 2151.03 of

the Revised Code between the date thal lhe original

complaint alleging abuse or neglect was filed and the date

of the filing of the inotion for permanent custody;

(4) The parcnt has detnonstrated a lack of

commitmen[ toward the child by failing to regulady

support, visiL, or communicate with the child when able

Lo do so. or by otlrer actions showing an unwillingness to

provide an adeauate pennanent Irome for the child;

(5) Tlte parent is incamerated for an offense

connnit[ed against the child or a sibling of the child;

(6) The parcnt has been convicted of or pleadcd guilty

to an offense under division (A) or (C) of section 2919.22

or under section 2903.16, 2903.21, 2903.34, 2905.01,

2905.02. 2905.03, 2905.04, 2905.05, 2907.07, 2907.08,

2907.09. 2907.12, 2907.21, 2907.22, 2907.23, 2907.25,

2907.31. 2907.32, 2907.321, 2907.322, 2907.323,

2911.01. 2911 .02, 2911.1I, 2911.12, 2919.12, 2919.24,

2919.25, 2923.12, 2923.13, 2923.161, 2925.02, or

3716.11 of the Revised Code and tlre child or a sibling of

the cltild cvas a victim of the offense or the parent has

been convic[cd of or pleaded guilty to an offense under

section 2903.04 of the Revised Code, a sibling of the

chilcl was lhe cictim of tlte. offense, and the parent who

connni[led the offeuse poses an ongoing danger to the

child or a sibling of titechild.

(7) The parent Itas bccn convicted of or pleaded guilty

lo one of the following:

(a) An offense unrler section 2903.01. 2903.02, or

2903.03 of Ihe Revised Code or under an cxisting or

formcr laNN of lhis state, any otlter state, or the United

Slates that is substantially equivalent to en offense

descrihed in those sections and the victim of the offense

was a sibling of the chil(I or Ihe viclim was another child

who lived in Ihe parcnt's Itousehold at thc time of the

offense;

(b) An offense under seclion 2903.11. 2903.12, or

290313 of [he Revised Codc or under all existing or

fornrer law of Ihis state, any othe] state, or the United

States that is substantially equivalent to an offense

described in tltose sections and the victim of the offense

is Oie child, a siblitrg of [lre child, or another child wlro

I i ved in the parent's household at the time of the offense;

(c) An offense under division (B)(2) of section

2919.22 of the Revised Code or utuicr an existing or

fomter law of this state, any other state, or ihe United

States that is subsfautially equivalent to the offense

described in that section and thc child, a sibling of the

child, or another child who lived in the parent's Itouselrold

at the tiine of the offense is the victim of the offense;

(d) An offense undef section 2907.02, 2907.03,

2907.04, 2907.05, or 2907.06 of the Revised Code or

under an existing or former law of this state, any other

state, or the United States that is substantially cquivalcnt

to an offense desctibed in those sections and the victiin of

the offensc is the child, a sibling of the chitd, or another

clrild who lived in the parett's household at the time of

the offensc;

(e) A conspimcy or attentpt to commit, or coniplieiLy

in conmtitling, an offense described in division (E)(7)(a)

or (d) of this scction.

(8) The parent has repeatedly withheld medical

treatment or food from the child wlren the parent has the

ineans to provide the ueatment or food, and, in the case

of withheld nredical treanTtent, the parent withheld it for a

pwpose other than to treat the physical or mental illness

or defect of the child by spiritual nreans tltrough prayer

alone in accordance wilh the tenets of a recognizcd

rcligious body.

(9) The parent ltas placed the child ai subslantial risk

of liann hvo or more tinres due to alcohol or drug abuse

aud has rejected treattnent tivo or nrore tinie.s or refused

to participate in further treatment two or nrorc limes after

a case platt issued pmsuant to section 2 151.412 of the

Revised Code requiring treatincnt of the parent was

joumalized as part of a dispositional order issued with

respect to the child or an order was issued by any other

court requiring neatmcnt of the parent.

(10) The parenl has abandoned the child.

(I I) The paren[ has had parental rights iuvoluntarily

terminated with respect to a sibling of thc child pmsuant

lo this section or section 2151.353 or 2151.415 of the

Revised Code. or mrder an exisling or former law of this

slate, any other slate, or the United States thal is

substantially equiralent to Ihose scetions, an<I tlre paient

has failed lo provide clear and convincing evidence to

pmve that, uotwithstanding the prior naminalion, the

paient can provide a legally secure pernanenl placentenl

antl adequate csre for the heallh, welfare, and safety of

the child.

(12) Thc parent is incaicemted at the time of the fiGug

nf the motion for permanent custody or the dispnsitional



Iteanng of tbe child and will not be available to care for

dre child for at least eighteen months after the filitrg of

the motion for permanent custody or the dispositional

heaiing.

(13) The parent is repeatedly incarcerated, and tlrc
repeated incaiceration prevents the parent froin ptnviding
cafe for the ehild.

(14) The pareni for any reason is unwilling to provide

food, clotbing, shelter, and o0ter basic necessities for the

child or to prevent the child from suffering pbysical,

emotional, or sexual abuse or pltysical, enrotional, or

inental negiect.

(15)'flre pareut has conmiitterl abuse as desenbcd in

section 2151.031 of the Revised Code against the child or

caused or allowed lhe child to suffer neglect as describeri

in section 2151.03 of the Revised Code, and ihe couit

deterntines that the seriousttess, nature, or liketiltood of

recuncnce of the abuse or neglect makes the cltild's

placenment with tlte child's parcnt a threat to the child's

safety.

(16) Any other factor the court considers relevant

(F) The parents of a child for whom the cotirt has

issued an order granting pennanent eustody pursuant to

this section, upon the isstiance of the order, cease to be

paities to the action. Tllis division is not intended to

eliniinate or resirict any right of the pareuts to appeal the

granting of pennannll custody of their child to a movant

pursuantto this section.

F.ffective Date; 10-05-2000; 2008 88763 08-14-2008;
2008 H137 04-07-2009
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