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INTRODUCTION

The Ohio Constitution contains a narrow prohibition on taxes imposed "upon the sale or

purchase" of food. The Ohio Grocers Association and the other Appellees ("Grocers") ask the

Court to turn that narrow exemption into a gaping loophole that would uniquely exempt the

Grocers from a business tax-the commercial activity tax, or CAT-that all businesses must pay

for the privilege of doing business in Ohio. The Court should say no, because the Grocers'

argument disregards the text, history, and operation of the provisions governing Ohio's franchise

and sales taxes, as well as principles of fair taxation that Ohio has long embraced.

Since 1902, Ohio has imposed a general corporate franchise tax-a tax on the privilege of

doing business in the State-on Ohio's businesses, including grocers and all manners of food

retailers, wholesalers, and manufacturers. Although that franchise tax involved several factors

and, since 1972, two altemate methods of calculation, the tax always included the measurement

of a company's sales as a core part of the calculation. Thus, regardless of the other factors, the

presence of the sales factor meant that, all else equal, every dollar of additionai sales in Ohio

triggered a corresponding increase (less than dollar for dollar) in corporate franchise tax owed.

The CAT, enacted as part of a broad, growth-friendly tax reform effort in 2005, replaces

the corporate franchise tax for most businesses, including the Grocers. It is a franchise tax based

on the privilege of doing business, but it uses a streamlined formula to better promote Ohio's

economy and better represent the true value of a company's privilege to do business. It applies

to all types of businesses (not just corporations) and removes disincentives to capital investment

and employment by eliminating the property and payroll factors that were part of the corporate

franchise tax formula: And just as sales were a factor in the corporate franchise tax formula, a

company's sales affect the CAT calculation, because the CAT values the privilege of doing

business primarily by measuring a company's gross receipts, including receipts from food sales,



non-food sales, and other non-sales forms of income. All of the CAT's features, including its

tiered structure and credits, show that the CAT is, like its predecessor, a franchise tax on the

privilege of doing business.

Meanwhile, since 1934, Ohio has imposed on retail transactions an entirely separate form

of tax-a sales tax-and pursuant to a 1936 constitutional amendment, the State has exempted

retail food sales from the sales tax. The 1936 amendment was an immediate reaction to the

initial adoption of a sales tax in 1934; the people sought to undo the new sales tax's application

to most food sales. The very title of the 1936 amendment's ballot language, as well as its

summary and supporting arguments, described the amendment as a partial repeal of the sales tax.

The enacted language provides that "no excise tax shall be levied or collected upon the sale or

purchase of food for human consumption off the premises where sold." Within weeks, the

General Assembly moved to comply with the amendment by amending only the sales tax statute;

it left untouched the corporate franchise tax, which at that point had been in place for 34 years.

Grocers continued to pay the corporate franchise tax. Similarly, when a 1994 constitutional

amendment expanded the sales tax prohibition to cover wholesale food sales along with retail, no

one challenged the corporate francluse tax. Only now, after the CAT replaced the corporate

franchise tax for most businesses, have the Grocers claimed that the ban on taxing food sales

somehow exempts them from paying a privilege-of-doing-business tax.

'fhe Court should hold that the CAT is unaffected by the constitutional bans on taxing food

sales at retail or wholesale, because the CAT simply does not tax food sales. To prevail here, the

Grocers must show one of two things: either that (1) the constitutional ban on food-sales taxes

applies not only to run-of-the-mill sales taxes, but also to franchise taxes, of which the CAT (like

its predecessor, the corporate franchise tax) is an example; or (2) the CAT is not actually a
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franchise tax, but is instead a sales or transactional tax that falls squarely within the

constitutional prohibition. The Grocers fail on both theories. Both constitutional bans apply

only to taxes upon the sale of food, not franchise taxes, and the CAT is a franchise tax, not a

sales tax.

First, the constitutional limits apply only to sales taxes, not franchise taxes. The plain text

of each provision-sections 3(C) and 13 of Article XII bars "excise" taxes only "upon the sale

or purchase" of food at retail or "upon any wholesale sale or wholesale purchase of food." This

text in no way bars collecting franchise taxes from businesses that sell food. The reference to

"excise" taxes, meanwhile, is beside the point, because excise tax is an umbrella term that

encompasses both sales and franchise taxes. The limitations on food-sales taxes apply to those

excise taxes that are also sales taxes, but they do not apply to excise taxes that are franchise

taxes. History and case law confirm this understanding: Franchise taxes have always been

applied to grocers or food-related corporations without question, and sales of food have always

been included as part of the formula for measuring franchise tax liability.

Second, the CAT is a franchise tax, not a sales tax, so the bans on food-sales taxes do not

apply to it. The CAT, like all franchise taxes, is imposed on the privilege of doing business, not

on the incidence of each sale or transaction. The Court has repeatedly endorsed this distinction.

Further, several of the CAT's operational features show that, unlike a sales tax, it is not charged

on every dollar of sales. For example, typically, the CAT is not charged at all to entities with

under $150,000 of annual taxable gross receipts, and it is charged at a flat amount of merely

$150-not as a percentage of receipts or any other figure for businesses with taxable gross

receipts between $150,000 and $1 million. And it is reduced by several credits of the type that

applied to the old corporate franchise tax, such as credits for job creation.
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None of this is changed by the fact the CAT uses taxable gross receipts as a yardstick to

measure the degree to which a company benefits from the privilege of doing business in Ohio.

In fact, the Court has long endorsed such a measurement device, and it has repeatedly explained

that including some factor for measurement is not the same as taxing that factor. If the Grocers

are right, and this measurement device converts the CAT into a sales tax, then much of the

Court's tax law jurisprudence is called into question, and the future effects beyond this case

could be overwhelming. For example, the Grocers' view provides no workable standard to

assess how and when food sales, or other receipts from transactions or property not themselves

directly taxable, may be included in measurements used for franchise taxes.

In sum, the Grocers' view not only defies history and common sense, as well as the

Court's teachings, but adopting it would sow uncertainty throughout Ohio's tax laws and

administration. Moreover, the Grocers had always paid the personal property tax, and all

incorporated grocers had paid the corporate franchise tax, so exempting them from the CAT

would give them an unwarranted windfall. And that free ride for the Grocers would most likely

mean that other businesses would face a higher CAT rate to make up the difference. For these

and other reasons below, the CAT is constitutional, and in calculating the Grocers' taxes, nothing

is wrong with measuring all of the Grocers' taxable gross receipts, including those generated by

selling food. The Court should therefore uphold the CAT, and it should require the Grocers,

along with every other Ohio business, to pay their fair share of business taxes.



STATEMENT OF THE CASE AND FACTS

A. The terms "franchise tax," "sales tax," and "excise tax" have generally accepted
meanings that precede their application in this case.

The ultimate dispute in this case-namely, whether the CAT violates the prohibition

against sales or excise taxes on food sales-implicates the contours of the terms "franchise

taxes," "sales taxes," and "excise taxes." While the parties may disagree about (1) how to

classify the CAT and (2) which taxes are affected by the constitutional prohibitions against sales

taxes on food, each of the terms at issue has a generally accepted meaning.

A "franchise tax" is a "tax upon the privilege of existing or the privilege of doing certain

things," such as a "tax on the privilege of doing business in a state." Black's Law Dictionary,

659 (6th ed. 1990). Such taxes are calculated in different ways by different States. "Though the

value of the franchise, for purposes of taxation, may be measured by the ainount of business

done, or the amount of earnings or dividends, or by the total value of the capital stock of the

corporation in excess of its tangible assets, a franchise tax is not a tax on either property, capital,

stock, earnings, or dividends." Id.

Separately, a "sales tax" is a "state or local-lcvel tax on the retail sale of specified property

or services.... Generally, the purchaser pays the tax, but the seller collects it, as an agent for the

government. . . ." Id at 1339. The term "excise tax," meanwhile, is a broader term that includes,

among others, franchise taxes and sales taxes. Specifically, it is a "tax imposed on the

performance of an act, the engaging in an occupation, or the enjoyment of a privilege." Id. at

563. It includes any "tax on the manufacture, sale, or use of goods," or any tax "on the carrying

on of an occupation or activity," or "a tax on the transfer of property." Id. "In current usage the

term has been extended to include various license fees and practically every internal revenue tax

except the income tax (e.g., federal alcohol and tobacco excise taxes, I.R.C. § 5001 et seq.)." Id.
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B. Ohio has, by Constitution and statute, authorized and imposed franchise and sales
taxes, and it has also barred certain taxes on sales of food.

Over the 20th century, Ohio imposed various taxes upon its businesses and citizens,

including franchise and sales taxes. Also, Ohioans amended the Constitution to bar sales taxes

on sales of food. These statutory and constitutional changes are presented here chronologically.

Ohio imposed franchise taxes on specialized industries, such as public utilities and foreign

insurance companies, in the mid-19th century, and it first imposed a general corporate franchise

tax in 1902. See G.C. 5522 et seq., 95 Ohio Laws 124, 124-128. A 1912 constitutional

amendment expressly authorized such taxes: "Laws may be passed for excise and franchise taxes

... Ohio Const., art. XII, § 10 (as enacted; now § 3(C)). The corporate franchise tax applied to

incorporated grocers, as it did to all corporations, from its enactment until its repeal and phase-

out (discussed below).

In 1934, Ohio enacted its first sales tax. See G.C. 5546-1 et seq., 115 Ohio Laws Pt.11306.

Like any sales tax, it applied to the sales transaction. At first, it was levied on all food sales,

except produce sold by farmers and sales of milk and loaf bread.

Ohio's citizens amended the Constitution in 1936 to bar the new sales tax from applying to

food sales. The ballot language included arguments for and against the amendment, and both

sides addressed the recently imposed sales tax. See Ohio Sec'y of State, Certified Ballot

Language (Nov. 3, 1936) (copy certified Feb. 27, 2009) (Ex. 11, Appx. at A-110). "Let us repeal

the sales tax on food," began the proponents. Id. Opponents also began by referring to "[t]he

repeal of the sales tax on food." M. Together, they referred to the "sales tax" eight times. Id

The amendment became Article XII, Section 12, and read, "On or after November 11, 1936, no

excise tax shall be levied or collected upon the sale or purchase of food for human consumption

off the premises where sold." Id. Within weeks, the General Assembly amended Ohio's sales
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tax statute to conform with the constitutional amendment. See G.C. 5546-2 (H.B. No.. 694, 116

Ohio Laws Pt. II, 323, 325). Only the sales tax statute was amended; the corporate franchise tax

statute was not.

In 1976, Ohioans amended the Constitution to combine and re-number the clause

authorizing franchise and excise taxes with the clause barring excise taxes on food sales. The

merger resulted in the current Section 3(C) of Article XII, which reads:

Laws may be passed providing for ....

(C) Excise and franchise taxes and for the imposition of taxes upon the production of
coal, oil, gas, and other minerals; except that no excise tax shall be levied or collected
upon the sale or purchase of food for human consumption off the premises where

sold.

Ohio Const. art. XII, § 3(C) (emphasis added). Because this merger did not alter the substance

of either clause, it did not lead to any conforming statutory amendment.

The next relevant amendment was in 1994, when Ohioans enacted a constitutional ban on

taxing wholesale purchases or sales of food. That amendment was a reaction to the General

Assembly's imposition of a tax on wholesale purchases of soft drinks. A common pleas court

upheld that tax against a challenge based on Section 3(C) of Article XII, as it held that soft

drinks were food, but that Section 3(C) barred only taxes upon retail sales, not wholesale sales.

Cameron Coca-Cola Bottling Co. v. Tracy (July 28, 1993), Franklin Co. C.P. 93CVH02-729

(Ex. 20, Appx. at A-178) at 25-26. In response, Ohioans added Section 13 to Article XII, which

provides:

No sales or other excise taxes shall be levied or collected (1) upon any wholesale sale

or wholesale purchase of food for human consumption, its ingredients or its

packaging; (2) upon any sale or purehase of such items sold to or purchased by a
manufacturer, processor, packager, distributor or reseller of food for human
consumption, or its ingredients, for use in its trade or business; or (3) in any retail
transaction, on any packaging that contains food for human consumption on or off the
premises where sold. For purposes of this section, food for human consumption shall
include nonalcoholic beverages. This section shall not affect the extent to which the
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levy or collection of sales or.other excise taxes on the retail sale or retail purchase of
food for human consumption is permitted or prohibited by Section 3(C) of this
Article.

Ohio Const. art. XII, § 13 (emphasis added). Thus, this provision extended the ban on taxing

retail food sales to ban taxing wholesale food sales also. As the last sentence confirms, it did not

expand or contract the scope of the older 1934 ban on taxing retail sales of food. The General

Assembly later repealed the tax on wholesale purchases of soft drinks to conform with the

constitutional amendment. The corporate franchise tax continued to apply to soft drink sellers.

C. The General Assembly adopted the CAT in 2005 as the centerpiece of sweeping tax
reform meant to replace growth-deterrent taxes with a business-friendly, low-rate tax.

Ohio adopted the CAT in 2005 as part of a sweeping tax reform aimed at revitalizing

Ohio's economy. In the years preceding the change, Ohio's business and government leaders

were increasingly concerned that Ohio's tax structure created disincentives for businesses to

locate in, and remain in, Ohio. In particular, leaders worried that Ohio's business taxes

disproportionately affected those companies with large capital investments in inventory,

machinery, and equipment in the State-including many of the manufacturers that already faced

challenges in the global economy. The disincentives, especially the disproportionate effect on

capital-intensive industries, arose from the two major business taxes in Ohio.

First, Ohio had a tangible personal property tax, levied annually on the value of a

company's personal property in the State. Second, Ohio's corporate franchise tax used a formula

that included measurement of a company's assets as well as the size of its payroll in Ohio, thus

creating disincentives for companies to invest in equipment and to create jobs in Ohio.

Over years, a consensus grew among business and government leaders that both the

tangible personal property tax and the corporate franchise tax contributed to Ohio's economic

woes, including lagging growth and lost jobs. The tangible personal property tax was considered
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a deterrent to investing capital in machinery, because that machinery was taxed. The corporate

franchise tax was considered a deterrent to capital investment, as well as to job creation, because

an increase in capital investment or payroll in Ohio resulted in an increase in franchise tax.

Thus, a consensus developed to replace these taxes, and in 2005, the General Assembly passed,

and then-Governor Taft signed, a sweeping tax reform package developed with significant input

from the business community. See Am. Sub. H.B. 66 (effective June 30, 2005).

The centerpiece of the tax reform package was the CAT, which is codified at R.C. Chapter

5751. The philosophy behind the CAT is simple: replace investment-deterrent taxes with a low-

rate, broad-based franchise tax. T'hus, for most businesses, Am. Sub. H.B. 66 phased out the old

corporate franchise tax and the tangible personal property tax over a four- to five-year period,

and, in turn, phased in the CAT over a five-year period. R.C. 5733.01(G)(1) & (2); R.C. 5711.22

(E)-(G); R.C. 5751.03 1.

The CAT, like the corporate franchise tax it replaces for most businesses, as well as the

independent public utilities excise tax, R.C. Chapter 5727, and the domestic and foreign

insurance company franchise taxes, R.C. 5725.18 et seq. and R.C. Chapter 5729, is structured as

part of the family of "franchise taxes"-taxes on the privilege of doing business in Ohio. R.C.

5751.02(A). While each franchise tax differs in some ways, the CAT shares many features with

these other franchise taxes. As with all other Ohio franchise taxes, it does not tax individual

transactions, such as sales; it taxes the privilege of doing business for a defined period of time,

with the value of that privilege measured by a business's results over that time. Like the public

utilities excise tax and the insurance company franchise taxes, it measures a person's gross

receipts (called "gross premiums" in the insurance context). Like the corporate franchise tax, it

offsets tax liability with specified credits. And it complements the other franchise taxes: any
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business subject to the public utilities excise tax or the insurance company franchise tax is not

subject to the CAT. See R.C. 5751.01(E).

The CAT applies to any person with taxable gross receipts over $150,000. R.C.

5751.01(E)(1). Each person with taxable gross receipts over $150,000 in a calendar year must

register for and pay the CAT. R.C. 5751.04(A). A taxpayer must, by default, file quarterly

retunis; a taxpayer with taxable gross receipts over $1 million may elect to be a calendar year

taxpayer. R.C. 5751.05(A) &(B); 5751.051(A)(1) &(2). A taxpayer must pay the CAT itself; it

cannot bill or invoice the tax to another person. R.C. 5751.02(B).

The CAT is structured on a tiered basis. Businesses with taxable gross receipts between

$150,000 and $1 million pay a fixed minimum tax of $150. R.C. 5751.03(B). Those with

taxable gross receipts over $1 million pay the $150 minimum tax, plus 0.26 percent for taxable

gross receipts over $1 million when the tax is fully phased in (which occurs in April 2009). R.C.

5751.03(A).

Credits permitted as offsets against the tax liability include a jobs creation credit, R.C.

5751.50(A), a jobs retention credit, R.C. 5751.50(B), a credit for qualified research expenses,

R.C. 5751.51, a credit for a borrower's qualified research and development loan payments, R.C.

5751.52, and a credit for unused. franchise tax net operating loss deductions, R.C. 5751.53. In

other words, the remaining unused carry-forward losses that were used as deductions year-to-

year within the old corporate franchise tax scheme may in some cases be used as credits under

the CAT.

Money generated by the CAT goes into the "commercial activities tax receipts fund." R.C.

5751.20(B). The money in that fund is credited first to funds for schools and local governments,

replacing the funds that those entities formerly collected from the tangible personal property tax.
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R.C. 5751.20(B). Excess funds go to the general revenue fund. If revenues are insufficient to

replace lost tangible personal property taxes for schools and local governments, those shortfalls

are covered by general revenue fund subsidies. R.C. 5751.21; R.C. 5751.22.

D. The Grocers sued, claiming that the CAT violates the bans on taxing food sales to the
extent that gross receipts generated by food sales are included in calculating CAT
liability. The trial court rejected that challenge, but the Tenth District reversed.

The Ohio Grocers Association, Carfagna's Inc., CFZ Supermarkets, Inc., Reading Food

Services, Inc., and The Sanson Co. (together, "Grocers") sued in the Franklin County Court of

Common Pleas. The Grocers sought declaratory relief that the CAT, as "applied to receipts from

the sale of food for human consumption off the premises where sold," Complaint at 7, violates

the 1936 prohibition against any "excise tax ... levied or collected upon the sale or purchase of

food" as well as the 1994 prohibition against taxing wholesale and retail food sales. See Ohio

Const. art. XII, §§ 3(C) and 13. They asked for an "order invalidating the CAT when applied to

receipts (a) from the sale of food for human consumption off the premises where sold, (b) from

the wholesale sale of food for human consumption off the premises where sold, and/or (c) from

any sales of packaging that contains food for human consumption." Complaint at 7. They also

sought to enjoin the Tax Commissioner for "levying, collecting, or enforcing the CA'C with

regard to receipts from the sales" it identified, and they sought refuuds of any amounts paid

under the CAT with regard to receipts from such sales. Id at 7.

On cross-motions for summary judgment, the trial court denied the Grocers' motion and

granted the Tax Commissioner's motion. The court held that, although the CAT is calculated

based on a business's taxable gross receipts, it is not a transactional tax, but rather is a franchise

tax levied upon the privilege of doing business in Ohio. See Decision Denying Pls.' Mot. for

Summ. J. (filed Sept. 15, 2006) and Decision Granting Def.'s Cross-Mot. for Summ. J. (filed

Dec. 15, 2006), Aug. 24, 2007, Franklin Cty. Court of Common Pleas ("Com. Pl. Op.," Ex. 4,
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Appx. at A-17) at 7. The court, therefore, held that the CAT does not run afoul of the Ohio

Constitution's prohibitions on excise taxes levied upon certain food transactions. The trial court

noted that "there are both theoretical and practical differences between a tax on sales and a gross

receipts tax, which are economically significant, and which cause the CAT to be substantively

different from a traditional sales tax." Id. at 11. The trial court highlighted various differences,

including that (1) the CAT is calculated using taxable gross receipts from a set measurement

period, and is not pegged to any single, specific transaction or sale of food; (2) the CAT is

imposed directly on the business and not on the consumer; and (3) taxable gross receipts are

broader than receipts from the sale of food because they include other sources of revenue, such

as the sale of services and non-food items. Id. at 10-11; R.C. 5751.01(F).

The 'fenth District Court of Appeals reversed the trial court, finding the CAT

unconstitutional "when applied to gross receipts derived from the sales of food." Ohio Grocers

Ass'n v. Wilkins (10th Dist.), 178 Ohio App. 3d 145, 2008-Ohio-4420 ("App. Op.," Ex. 3, Appx,

at A-5), ¶ 21. According to the Tenth District, "by its very operation when applied to gross

receipts derived from the sales of food, a transactional tax is precisely what the CAT becomes.

This is so because the tax is measured solely by gross receipts and is based on aggregate sales,

including those from the sales of food." Id. (emphasis added). It concluded that "the CAT when

applied to gross receipts from the wholesale sale of food aud from the retail sale of food for

human consumption off premises where sold, operates as, and is, an excise tax levied or

collected upon the sale or purchase of food, which is prohibited by Sections 3 and 13 of Article

XII of the Ohio Constitution." Id. at ¶ 27. Although the appellate court entered judgment for the

Grocers, it later stayed its judgment, so the CAT has continued to be collected.

The Tax Commissioner appealed to this Court, which agreed to accept the case for review.
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ARGUMENT

The Tax Commissioner's Proposition of Law:

The CAT is a franchise tax imposed on the privilege of doing business in the State of Ohio,
not a transactional excise tax. Article XII, Sections 3(C) and 13 of the Ohio Constitution
do not bar imposing the CAT on retailers and wholesalers offood, and specifically, do not
bar the State from considering all gross receipts, including those generated by sales of
food, in measuring afood seller's CAT liability.

No one doubts that Ohio may levy a franchise tax against the Grocers, along with all other

businesses, for the privilege of doing business in Ohio, and no one doubts that any such tax must

include some measurement of the value of that privilege to each grocer. The issue is whether the

CAT may measure that value by considering all of the Grocers' gross receipts in Ohio, including

receipts generated by sales of food, without violating the constitutional ban on taxing food sales

at retail or wholesale. The answer is yes, because the CAT simply is not a tax on food sales. As

noted above, the Grocers can prevail only if they show either that: (1) the ban on food-sales taxes

applies to franchise taxes, such as the CAT; or (2) the CAT is not actually a franchise tax, but is

instead a sales or transactional tax. However, the Grocers fail on both theories: The food-sales

amendments apply only to sales taxes, not franchise taxes, and the CAT is a franchise tax, not a

sales tax. Thus, applying the CAT to the Grocers does not violate the ban on taxing food sales.

A. Article XII, Sections 3(C) and 13 of the Ohio Constitution prohibit only transactional
taxes upon the retail or wholesale sale or purchase of food for human consumption.

Before the CAT can be declared unconstitutional as applied to retailers and wholesalers of

food, the Grocers bear the burden of proving beyond a reasonable doubt that the CAT violates

Article XII, Sections 3(C) and 13 of the Ohio Constitution. See Columbia Gas Transmission v.

Levin, 117 Ohio St. 3d 122, 2008-Ohio-511, ¶ 41. T'he Grocers camiot discharge that burden

because Sections 3(C) and 13 in no way contemplate the prohibition of a franchise tax measured
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in part by gross receipts from food sales. As the plain language of these provisions shows, and

as their historical context confirms, Sections 3(C) and 13 prohibit only a sales tax on food.

1. The plain language of Sections 3(C) and 13 prohibits only transactional taxes on
retail or wholesale food sales and purchases, and those Sections do not apply to
franchise taxes.

By their plain language, Sections 3(C) and 13 apply only to transactional taxes on food

sales. Section 3 both autliorizes the General Assembly to impose taxes and limits the scope of

that power:

Laws may be passed providing for ....

(C) Excise and franchise taxes and for the imposition of taxes upon the production of
coal, oil, gas, and other minerals; except that no excise tax shall be levied or collected
upon the sale or purchase of food for human consumption off the premises where
sold.

Ohio Const. art. XII, § 3(C) (emphasis added). Section 13 further limits the General Assembly's

ability to tax food as follows:

No sales or other excise taxes shall be levied or collected (1) upon any wholesale sale
or wholesale purchase of food for hLunan consumption, its ingredients or its
packaging; (2) upon any sale or purchase of such items sold to or purchased by a
manufacturer, processor, packager, distributor or reseller of food for human
consumption, or its ingredients, for use in its trade or business; or (3) in any retail
transaction, on any packaging that contains food for human consumption on or off
the premises where sold. For purposes of this section, food for human consumption
shall include nonalcoholic beverages. This section shall not affect the extent to which
the levy or collection of sales or other excise taxes on the retail sale or retail purchase
of food for human consumption is pennitted or prohibited by Section 3(C) of this
Article.

Ohio Const. art. XII, § 13 (emphasis added).

When construing constitutional provisions, the Court "appl[ies] the same rules of

construction that [it] appl[ics] in construing statutes." State v. Jackson, 102 Ohio St. 3d 380,

2004-Ohio-3206, ¶ 14. Because "words in a statute do not exist in a vacuum," the Court

"presume[s] that ... the General Assembly intended for the entire statute to be effective. Thus,
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all words should have effect and no part should be disregarded." D.A.B.E., Inc. v. Toledo-Lzicas

County Bd of Health, 96 Ohio St. 3d 250, 2002-Ohio-4172, ¶ 19 (citation omitted). The Court

"read[s] words and phrases in context according to the rules of grammar and conimon usage."

State ex rel. Lee v. Karnes, 103 Ohio St. 3d 559, 2004-Ohio-5718, 123 (per curiam). "Where

the language of a statute or constitutional provision is clear and unambiguous, it is the duty of

courts to enforce the provision as written." Rocky River v. State Emp. Relations Bd (1989), 43

Ohio St. 3d 1, 15.

The Court narrowly constnies tax exemptions, whether statutory or constitutional, just as it

does. with all "[e]xceptions to the operation of laws." State ex rel. Keller v. Forney (1923), 108

Ohio St. 463, syllabus ¶ 1(explaining general rule in non-tax area); Welfare Fed'n of Cleveland

V. Glander (1945), 146 Ohio St. 146, 177 (applying strict construction rule to "constitutional and

statutory provisions for exemption from taxation"). "[T]he presumption is that what is not

clearly excluded from the operation of the law is clearly included in the operation of the law."

Keller, 108 Ohio St. at 467. Accordingly, "one claiming [an] exemption or exception [from

taxation] must affirmatively establish his right thereto:" Nat'l Tube Co. v. Glander (1952), 157

Ohio St. 407, syllabus ¶ 2; see also Cincinnati Cmty. Kollel v. Levin, 113 Ohio St. 3d 138, 2007-

Ohio-1249, ¶ 9 (same). Consequently, a tax will not violate either Section 3(C) or 13 unless it is

"plainly and persuasively" included within the limitations those sections impose on the General

Assembly's broad power of taxation. Keller, 108 Ohio St. at 467.

a. Section 3(C) distinguishes between franchise taxes and excise taxes upon
sales and allows the General Assembly to impose franchise taxes on
businesses that sell food.

Because no part of a provision should be disregarded, D.A.B.E., 2002-Ohio-4172, at ¶ 19,

the Court should give meaning to the fact that Section 3(C)'s first clause authorizes "excise and

franchise taxes," while the second clause uses only the term "excise taxes" when prohibiting the
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levy of an "excise tax ... upon the sale or purchase of food." Ohio Const. art. XII, § 3(C)

(emphasis added). That contrast has only one logical meaning: that the prohibition against

excise taxes on food sales does not touch franchise taxes.

Moreover, the rule that "words used more than once in the same provision have the same

meaning throughout the provision, unless there is clear evidence to the contrary," State ex rel.

Maurer v, Sheward, 71 Ohio St. 3d 513, 521, 1994-Ohio-496 (per curiam), means that the terms

"excise tax" and "franchise tax" must have independent meaning in Section 3(C). By excluding

the term franchise tax from the prohibition on sales-based excise taxes, Section 3(C) leaves intact

the General Assembly's authority to impose franchise taxes measured in part by taxable gross

receipts from food sales and purchases.

This Court elsewhere has applied the same interpretive principles to constitutional

provisions that include mutually exclusive tenns and treat one or more of those terms differently

from the others. In Maurer, 71 Ohio St. 3d 513, for instance, the Court rejected the argument

that the then-current version of Article 3, Section 11 of the Ohio Constitution, authorized the

General Assembly to regulate commutations. Section 11 empowered the Governor to grant

"reprieves, commutations, and pardons," but allowed the General Assembly to limit that power

by enacting "regulations, as to the manner of applying for pardons." Ohio Const. art. III, § 11

(emphasis added). The Court contrasted the Governor's power "to grant three types of

clemency-reprieves, commutations, and pardons" with the General Assembly's "authority to

regulate the application process for only one type of clemency-pardons," and it concluded that

"Section 11 could not be clearer in limiting the General Assembly's authority to regulate only

pardons." Maurer, 71 Ohio St. 3d at 521 (emphasis in original) (also noting that Section 11 lists

the three types of clemency together four times, and mentions pardons separately only once).
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The Court observed that defining pardons to include commutations in Section 11 would be

"nonsensical," and would "render[] the presence of the word `commutations' useless." Id.; see

also East Ohio Gas Co. v. Pub. Util. Comm. (1988), 39 Ohio St. 3d 295 (rejecting an

interpretafion that would render two terms in a statutory provision virtually synonymous).

Section 3(C) is analogous to the clemency provision in Maurer. The two provisions share

an identical linguistie construction: "We authorize X and Y, subject to the following limitation

on Y." Like the plaintiffs in Maurer, the Grocers maintain that the constitutional limits on "Y"

also apply to "X." And for the same rcasons the Maurer Court rejected the argument that

"commutations are a subset of pardons," the Court now must reject the argument that, for

purposes of Section 3(C), franchise taxes are a subset of excise taxes. Defining excise taxes to

include franchise taxes in Section 3(C) would be nonsensical and would render the teim

"franchise taxes" meaningless, in violation of long-established canons of interpretation. Thus,

"excise tax" and "franchise tax" must have independent meanings in Section 3(C).

Finally, the unremarkable observation that franchise taxes are a subset of excise taxes does

not mean that the two terms are interchangeable, as not all excise taxes are franchise taxes. See,

e.g., Wesnovtek Corp. v. Willcins, 105 Ohio St. 3d 312, 2005-Ohio-1826, ¶ 2 ("The Ohio

franchise tax is an excise tax"). Sales taxes are a subset of excise taxes, too, as are occupational

taxes. Ellwood Engineered Castings Co. v. Zaino, 98 Ohio St. 3d 424, 2003-Ohio-1812, ¶ 26

("The sales tax is an excise tax levied on each retail sale made in this state."); Saviers v. Smith

(1920), 101 Ohio St. 132, 137-38 ("An exeise tax has been defined to be a tax imposed on the

performance of an act, or engaging in an occupation, or on the enjoyment of a privilege, and it is

said in 26 Ruling Case Law, 34, that the word has come to have a broader meaning and includes

every form of taxation not a burden laid directly on persons or property").
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Thus, Section 3(C) uses the term "excise tax" to exclude, not include, franchise taxes,

because, as shown above, the term "franchise tax" is necessarily distinct from an "excise tax ...

upon the sale or pLU•chase of food." No court (other than the Tenth District) has ever equated the

terms "excise" and "franchise" as used in Article XII of the Ohio Constitution, and this Court

should not do so now.

b. Sections 3(C) and 13 prohibit only transactional taxes, because they refer
only to taxes "upon" food sales and purchases and do not limit taxes
"measured by" food sales and purchases.

Even setting aside Section 3(C)'s contrasting use of the terms "excise and franchise" and

"excise," Section 3(C)'s second clause and parallel language in Section 13 independently show

that the constitutional prohibitions apply only to sales taxes. Section 3(C) prohibits excise taxes

"levied or collected upon the sale or purchase" of certain food. Ohio Const. art. XII, § 3(C)

(emphasis added). Similarly, Section 13 prohibits the General Assembly from levying or

collecting any sales or other excise taxes "levied" (1) "upon any wholesale sale or wholesale

purchase" of certain food, ingredients, or packaging; (2) "upon any sale or purchase of such

items sold to or purchased by a manufacturer, processor, packager, distributor or reseller" of

certain food or ingredients "for use in its trade or business"; or (3) on food packaging "in any

retail transaction." Ohio Const. art. XII, § 13 (emphasis added). "Levied upon the sale or

purchase" means just that-it refers to a tax imposed on a particular transaction, which is a sales

tax. In fact, it would be impossible to levy a franchise tax upon a sale because franchise taxes

are not transactional. Neither provision, expressly or impliedly, prohibits a tax imposed in

exchange for the privilege of operating a business in Ohio, i.e., a franchise tax, even if the tax is

measured by gross receipts realized from the sale or purchase of food.

The distinction between a transactional tax levied "upon" a sale and a franchise tax

"measured by" gross receipts realized from a sale was well recognized when Sections 3(C) and
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13 were adopted. As explained more fully in Part A.2, franchise taxes had been a central part of

Ohio's tax scheme for some tirne by 1936, when the electorate amended Section 3(C) to prohibit

certain taxes on food sales. Moreover, the distinction between a tax "measured by" and a tax

"upon" a transaction also had been subject to much litigation by that time. See S. Gum Co. v.

Laylin (1902), 66 Ohio St. 578, 596 (distinguishing a tax paid "upon ... property" and a tax

"measured by the amount" of property, and finding no double taxation); Western Union

Telegraph Co. v. Mayer (1876), 28 Ohio St. 521, 530-31 (states can both tax the property of

corporate estates and exact a tax "proportioned ... to the value of the privileges granted" to a

corporation). By 1994, when Ohio's citizens amended the Ohio Constitution to add Section 13,

an even larger body of jurisprudence confirmed this distinction. As this Court explained, "[t]he

statutory Ohio franchise tax is ... not a tax on income, sales or receipts. It is laid upon the

privilege of doing business in Ohio ... measured by the value of Ohio business done in

proportion to the total business done." Wheeling Steel,Corp. v. Porterfield (1970), 21 Ohio St.

2d 57, 60-61 (emphasis added); see also Aluminum Co. ofAm. v. Evatt (1942), 140 Ohio St. 385,

407 ("[N]o tax is being laid upon sales" when a franchise tax is levied (emphasis added)); East

Ohio Gas Co v. Limbach (1986), 26 Ohio St. 3d 63, 66-67 (per curiam) (even though annual

gross receipts are used to measure a public utility's privilege of doing business in Ohio for

purposes of a public utilities excise tax, "the tax is not imposed on gross receipts as they are

received"); Bank One Dayton, N.A. v. Limbach (1990), 50 Ohio St. 3d 163, 167 (citing East Ohio

Gas, 26 Ohio St. 3d at 67).

Given this contemporaneous understanding, as well as the principle that constitutional

exceptions to the General Assembly's Section 3 tax authority are strictly construed, see Keller,

108 Ohio St. at syllabus ¶ 1, the prohibitions in Sections 3(C) and 13 each would have to include
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the phrase "or measured by" or incorporate the term "franchise tax" to convey the intent to

prohibit franchise taxes measured by food sales and purchases. If the drafters of these sections

had intended the opposite result, "it would not have been difficult to find language which would

express that purpose." Lake Shore F.lec. Ry. Co. v. Pub. Util. Comm. (1926), 115 Ohio St. 311,

319. Further, if the word "franchise" merely replaces "excise" in the prohibition's text, the

provision becomes absurd: It would make no sense to say that "no [franchise] tax shall be levied

or collected upon the sale" of food, as franchise taxes at the time were not, and still are not,

levied upon any sale. Had the drafters wished the text to achieve the Grocer's current goal, they

would have used words to the effect that franchise taxes may not include sales of food as part of

the measurement of the value of the privilege.

The Court has already refused to broaden Section 3(C)'s proscription, hewing to the

provision's precise terms instead, in a case involving the "off the premises" clause. Ilersich v.

Schneider (1964), 176 Ohio St. 255. In Ilersich, a drive-in ice cream business,claimed that the

term "premises" meant only the actual building where food was sold, so that customers eating in

the business's adjacent parking lot were "off the premises" and were entitled to the tax

exemption. Id. at 256. The Court rejected the argument, explaining that Section 3(C) barred

taxes only on sales of food actually taken home or elsewhere, not sales of food consumed on

property that is part of the immediate location where it was purchased. Id. at 257.

Similarly, the Franklin County Court of Common Pleas properly rejected a broad

construction of Section 3(C)'s proscriptions in Cameron Coca-Cola Bottling Co., supra. Much

like the Grocers do now, food wholesalers in that case argued that the court should broadly

construe the phrase "levied or collected upon the sale or purchase of food for human

consumption off the premises where sold" in Section 3(C) to prohibit both retail and wholesale
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sales of food. Id at 25. According to the wholesalers, the tax came within the spirit of Section

3(C)'s proscription because its impact would be passed on to retailers and ultimately consumers.

But the court disagreed: "A reading of the plain language of the amendment dictates that not all

sales of food are to be tax exempt. It is a speciflc transaction between the retailer and its

customer that comes within the proscription of the constitutional provision." Id at 26

(underlining in original, italics added). Taking into account Section 3(C)'s plain meaning and

purpose, the court concluded that its proscription does not reach taxes imposed at the wholesale

level:

Although a retailer may ultimately be charged with the payment of the tax, it still
remains a tax on the sale between the wholesaler and retailer. It is not a tax levied
between the retailer and a consumer. At the wholesale level, there is no "human
consumption off the premises where sold."

Id. at 26-27. Section 3(C)'s proscription was later extended to taxes on wliolesale food sales

only through the adoption of Section 13 in 1994.

Here, the Court should, as it did in Ilersich and as the trial court did in Cameron Coca-Cola

Bottling, narrowly construe the proscriptions in Sections 3(C) and 13 and reject the Grocers'

overly broad interpretation of these provisions. Given that neither Section 3(C)'s nor Section

13's language prohibits franchise taxes measured by food sales and purchases, the Court should

strictly construe those prohibitions and refrain from speculating about whether they should be

extended to franchise taxes.

2. The history of Sections 3(C) and 13 confirms that the proscriptions target only
transactional taxes, not franchise taxes.

Even if the meaning of Sections 3(C) and 13 were not clear from the text alone, the history

of these provisions-and of franchise and sales taxes in Ohio more generally-confirms that

these sections proliibit the General Assembly fi-om enacting one, and only one, type of tax: a

sales tax on transactions involving the sale and purchase of food. Since Ohio first enacted a
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general corporate franchise tax in 1902, the State has continuously assessed franchise taxes on

grocers in the same manner as most other businesses-just as it does today through the CAT.

Sections 3(C) and 13 neither prohibit nor intend to prohibit the General Assembly from requiring

businesses in the food industry to pay their fairshare of fi-anchise taxes in exchange for the

privilege of doing business in Ohio.

When courts construe a statute or constitutional provision, "the object of the people in

adopting it should be given effect; the polestar in the construction of constitutional, as well as

legislative, provisions is the intention of the makers and adopters thereof" Castleberry v. Evatt

(1946), 147 Ohio St. 30, syllabus ¶ 1; see also State ex rel. Toledo Edison Co. v. Clyde, 76 Ohio

St. 3d 508, 513, 1996-Ohio-376 (same); see also Jackson, 2004-Ohio-3206 at ¶14 (rules of

statutory construction generally apply to constitutional provisions). To determine intent,

"[c]ourts review several factors..., including the circurnstances surrounding the legislative

enactment, the history of the statute, the spirit of the statute (the ultimate results intended by

adherence to the statutory scheme), and the public policy that induced the statute's enactment."

Toledo Edison Co., 76 Ohio St. 3d at 513-514 (internal citations omitted); see also R.C. 1.49

(authorizing courts to consider the consequences of a particular construction, along with other

factors, in evaluating an ambiguous statute's legislative intent).

The history of Sections 3(C) and 13 confirms what their text already malces clear: that the

Ohio Constitution authorizes the General Assembly to impose a franchise tax measured by gross

receipts generated partly by food sales. Sections 3(C) and 13 are best understood against the

backdrop of how franchise and sales taxes evolved in Ohio. By the time the State amended its

Constitution to prohibit excise taxes upon the sales and purchases of food, the State had relied on

corporate franchise taxes as an integral part of its tax scheme for decades. Ohio imposed
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franchise taxes on public utilities as early as the mid-nineteenth century, see YVestern Union

Telegraph, 28 Ohio St. at 541; foreign insurance companies beginning in 1888, R.S. Chapter

2745, 85 Ohio Laws 183; and domestic insurance companies beginning in 1931, G.C. 5414-9 et

seq., 114 OhiqLaws 714, 753, amended by 115 Ohio Laws 548, 576-577 (1933). Ohio enacted a

general corporate franchise tax for the first time in 1902, see 95 Ohio Laws 124, 124-128,

amended by G.C. 5495 et seq., 111 Ohio Laws 471, 471-475 (1925); see also S.. Gum Co., 66

Ohio St. at 593-94 (upholding the first general corporate franchise tax). Franchise taxes were so

central to the State's tax scheme by 1912 that Article XII, Section 10 of the 1912 Ohio

Constitution specifically authorized the General Assembly to pass laws for "excise and franchise

taxes." Ohio Const. art. XII, § 10 (1912) (emphasis added) (later repealed and reenacted in

Section 3(C)).

Ohio enacted a sales tax for the first time in 1934. G.C. 5546-1 et seq., 115 Ohio Laws Pt.

II 306 (1934); see Castleberry, 147 Ohio St. at 38-39. T'his tax, like other sales taxes-and

unlike franchise taxes-was a transactional tax that applied uniformly to each covered

transaction at the time the transaction occurred. The covered transactions initially included all

sales of food, except produce sold by farmers, milk, and loaf bread. The State had levied a

corporate franchise tax on grocers for more than thirty years, but this was the first time it taxed

consumers for their food purchases. At the time, "[t]his country was still coming out of the

Great Depression and the idea of a sales tax on consumers' groceries was repugnant to the

electorate." Cameron Coca-Cola Bottling Co., supra, at 25-26. Ohio responded to the new tax

by proposing a constitutional amendment by initiative and referendum. See Ohio Sec'y of State,

Certified Ballot Language (Nov. 3, 1936) (copy certified Feb. 27, 2009) (Ex. 11, A-110).
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The drafters and adopters of the 1936 amendment plainly intended to probibit a

transactional tax on certain food sales and purchases. Its proponents explained no fewer than

four times in a five-paragraph argument to voters that the amendment would "repeal the sales tax

on food." Id. (quoting argument of the Committee for the Amendment) (emphasis added).

Likewise, the amendment's opponents understood that, if adopted, the amendment would

"repeal" or "remove" "the sales tax on food," and they therefore urged voters to "vote `no' on

the proposal to exempt food for human consumption from the sales tax." Id. (quoting argument

of the Committee Against the Amendment) (emphasis added). The opponents confirmed this by

referring specifically to the recently enacted sales tax as "emergency legislation" that was then

scheduled to expire in 1937. With this understanding, Ohio citizens adopted the amendment and

prohibited the General Assembly from levying a sales tax on consumers buying groceries. As

adopted, the amendment read: "On and after November 11, 1936, no excise tax shall be levied

or collected upon the sale or purchase of food for human consumption off the premises wliere

sold." Ohio Const. art. XII, § 12 (1936) (later repealed and reenacted in Section 3(C)).

In response to the enactment of Article XII, Section 12, the General Assembly amended

Ohio's sales tax statute to comply with the new constitutional prohibition. See G.C. 5546-2, 116

Ohio Laws Pt. II, 323, 326. But no one ever proposed, and Ohio voters never considered, a

constitutional amendment to restrict the levying of franchise taxes on grocers. The General

Assembly did not amend the existing corporate franchise tax, see G.C. 5495 et seq., 111 Ohio

Laws 471, to exclude grocers from its scope. And no one filed a lawsuit challenging the

constitutionality of the corporate franchise tax levied on grocers. In fact, even courts equated the

amendment's prohibition of excise taxes with the sales tax on food. See, e.g., Andrews v. Tax

Cornm'n (9th Dist.), 1938 Ohio Misc. Lexis 896, *4-5 ("Before the adoption of said
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constitutional amendment, the excise tax law, or sales tax lcnv, in Ohio levied a tax upon the

retail sale in general of tangible personal property, which included food.... The constitutional

amendment rendered parts of the excise tax law inoperative." (emphasis added)), aff'd, 135 Ohio

St. 374 (1939). Viewed together, the General Assembly's revision of the sales tax after Section

12's adoption and Ohio's failure to modify or challenge the franchise taxes levied on grocers

indicate that Ohio's citizens and the General Assembly both understood that the new

constitutional prohibitions on taxing food applied only to transactional taxes paid by constuners:

"The historical basis of Art. XII, See. 3(C) clearly reveals the amendment was aimed at

`consumer' purchases. The purpose was to prohibit the levying of the new sales tax upon food

purchased by the public at the grocery store." Cameron Coca-Cola Bottling Co., sa pra, at 25.

This understanding persisted even after Ohio's citizens approved several constitutional

amendments in 1976, including one that merged the authorization of franchise and excise taxes

with the prohibition of excise taxes upon sales of food-two provisions that previously were

separate. 'The 1976 Ohio Constitution repealed former Article XII, Sections 10 and 12 and

reenacted them in Article XII, Section 3, which combined former Sections 10 and 12 without

making any substantive changes. See Ohio Sec'y of State, State Issue 8 Certified Ballot

Language (June 8, 1976) (copy certified Feb. 27, 2009) ("Four sections of the Constitution

dealing with the taxing power of the state are consolidated in a single section and extraneous

language has been eliminated." (quoting "Explanation of Issue No. 8")). The sales tax statute

continued to reflect the constitutional prohibition of taxing food transactions, see R.C.

5739.02(B)(2), and Ohio continued to levy a corporate franchise tax on food-related businesses,

see R.C. 5733.01 etseq., even though sales related to food transactions were used to calculate the
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amount of corporate franchise tax owed by these businesses. This history confii-ms that the term

"excise tax," as used in Section 3(C), refers only to transactional taxes, such as Ohio's sales tax.

Section 13's history similarly confirms that its prohibition of certain "sales or other excise

tax[es]" on food applies only to transactional taxes. Ohio adopted Section 13 in response to

litigation conceming a wholesale tax on beverages. In 1993, a court held that a newly enacted

excise tax on wholesale beverage sales did not violate Section 3(C). Cameron Coca-Cola

Bottling, supra, at 27; see R.C. 5753.01 et seq. (effective Feb. 1, 1993). In response, a

constitutional amendment was proposed on the November 1994 ballot to extend Section 3(C)'s

prohibition to excise taxes on the wholesale sale or purchase of food. Ohio Const. art. XII, § 13;

Ohio Sec'y of State, State Issue 4 Certified Ballot Language (Nov. 8, 1994) (copy certified Feb.

27, 2009) (Ex. 12, Appx. at A-112) ("When the constitutionality of a new wholesale soft drink

tax was challenged in 1992, the court ruling opened a gaping hole in Ohio's constitution.... A

YES vote on Issue 4 will close this loophole, and restore Ohio's constitutional prohibition on

taxing food." (quoting Argument for State Issue 4)). As submitted to voters, the ballot explained

that "[t]he amendment would expand the current restrictions" of Section 3(C) in four ways, but

would not modify Section 3(C). Id. After Section 13 was adopted and became effective, the

General Assembly repealed the wholesale tax on beverages. See R.C. 5753.01 (repealed

effective San. 1, 1999). The General Assembly did not modify Ohio's corporate franchise tax,

however, and no one filed lawsuits challenging the application of the corporate franchise tax to

businesses involved in the wholesale sale or purchase of food. As with Section 3(C), both as

originally adopted and readopted, Ohio's citizens and the General Assembly understood Section

13's prohibition to apply only to transactional taxes-not non-transactional taxes like the CAT.
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For more than a century, Ohio levied the corporate franchise tax on grocers and other

businesses. Meanwhile, Ohioans twice voted to adopt constitutional language restricting the

taxation of food sales and purchases, each time in direct response to a newly enacted sales tax.

At no point did the drafters or adopters contemplate eliminating the General Assembly's

authority to impose a franchise tax on businesses in the food industry in exchange for their

privilege of doing business in Ohio, regardless of how the General Assembly chose to measure

their tax liability. The Ohio Constitution continues to authorize the General Assembly to enact

"excise and franchise taxes" and prohibits only transactional taxes on retail and wholesale food

sales and purchases.

3. The Tenth District ignored the plain language of Sections 3(C) and 13 and never
considered the constitutional history confirming that thesc provisions were
intended to prohibit only transactional taxes on food sales.

The Tenth District disregarded the plain language of Sections 3(C) and 13, looking beyond

the text of these provisions to determine their meaning. But even as the appeals court turned

elsewhere for definitions of "excise" and "franchise," it failed to consider the overwhelming

historical evidence confirming the plain meaning of Sections 3(C) and 13. Consequently, the

court improperly concluded that these provisions prohibit the CAT's application to the Grocers.

Consistent with the analysis in Part A.1, the Tenth District recognized that Section 3(C)

distinguishes the terms "excise tax" and "franchise tax." In fact, the appeals court initially

seemed to agree that the prohibition on taxing food sales does not affect franchise taxes:

From this it is gleaned the intent was not to bar all taxes from being imposed in
relation to food transactions, as the exception in 3(C), Article XII does not include a
prohibition of franchise taxes, but only a prohibition of excise taxes.

App. Op. at ¶ 19. However, the court was then led astray by the fact that courts have recognized

that the term "excise tax" is used more broadly, in other contexts, to encompass franchise taxes.

Relying on cases that refer to franchise taxes as excise taxes, the court stated,
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Thus, while it would appear the constitutional exceptions in Sections 3(C) and 13 of
Article XII were not meant to apply to franchise taxes, judicial interpretation has
clearly determined a franchise tax is a form of an excise tax. As appellants suggest,
excise taxes on certain food sales are precisely what the Constitution prohibits.

See id at ¶ 20. Thus, the Tenth District seems to have reasoned: (1) the constitutional bar

applies to excise taxes, but not franchise_ taxes; (2) but franchise taxes are excise taxes; therefore,

(3) franchise taxes are barred after all, despite point (1).

The Tenth District's reasoning was wrong in at least four ways, each rooted in the court's

seeming equation of franchise and excise taxes and consequent disregard for Section 3(C)'s plain

text. First, the court erred by ignoring its own acknowledgement that the contrasting use of

"excise and franchise," followed by "excise" alone, means that "excise" here denotes those

excise taxes that are not franchise taxes. Second, the court ignored the import of the clause

limiting the excise taxes at issue to those "levied upon a sale." T'hird; the court failed to

recognize that these problems are erased simply by recognizing that "excise tax" can be used, in

different contexts, to refer to (1) all excise taxes, (2) the sales tax subset of excise taxes, or (3)

the franchise tax subset of excise taxes. Fourth, the court did not consider the strongest evidence

of constitutional intent-constitutional history-even afier deciding that it needed to look

beyond the four corners of the provisions to determine their meaning. Each of these errors

demonstrates the Tenth District's disregard for its obligation to strictly construe these

constitutional exceptions.

At most, the Tenth District's holding indicates a possible ambiguity in Sections 3(C) and

13. But, as the history of these provisions confirms, any potential ambiguity must be resolved in

favor of interpreting the provision to give "excise tax" and "franchise tax" independent meaning.

In addition, other interpretive tools-such as the intent of the voters in adopting the 1936 ban on

taxing food sales-further confirm that this bar is aimed at sales taxes, not franchise taxes on
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businesses. And again, the Tenth District's reading descends into absurdity even if the term

"excise tax" is replaced with "franchise tax" in the provision: A"fianchise tax" simply cannot

be levied upon a "sale or purchase" of food. Further, if the prohibition against excise taxes on

retail sales of food somehow does "apply" to franchise taxes categorically, such that it precludes

receipts generated by sales of food from being included in a calculation formula for any

franchise tax, then the previous corporate franchise tax was unconstitutional as well. It, too,

included sales as part of the formula for assessing a business's liability. Thus, the Grocers

cannot show that the bans on taxing food sales "apply" to all franchise taxes, so they cannot win

on that basis.

B. The CAT is a franchise tax by its plain terms and by operation, and it does not
become a transactional tax merely because it uses gross receipts as a measure of thc
privilege taxed.

As explained above, to prevail, the Grocers must prove one of two propositions-either

that: (1) as the Tenth District implicitly reasoned, the food-tax ban applies to all franchise taxes;

or (2) even if the food-tax prohibition does not apply to franchise taxes, the CAT is actually a

sales tax, not a franchise tax, and it therefore is prohibited. Part A above explained why the first

proposition fails. This Part explains why the second proposition fails as well.

Simply put, the CAT is a franchise tax. T'he difference between franchise taxes and

transactional or sales taxes is well-established, and several of the CAT's operational features

show that it does not apply to transactions the way a sales tax would. The fact that the CAT uses

gross receipts to measure the privilege of doing business does not change the analysis. After all,

every franchise tax must use something-whether sales, property, or any other factor-as a

measuring stick, and the Court has held that such usage does not convert a franchise tax into a

tax "upon" that measured element. The Tenth District's purported distinction of these cases is

unpersuasive. Finally, the Grocers offer no workable standard to justify the result they seek, as
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any approach that results in affirmance would be untenable and would threaten much of Ohio tax

law.

1. A franchise tax fundamentally differs from a sales or transactional tax.

At the core of this case are the fundamental differences between taxes that fall within the

family of "franchise taxes" and those that constitute "transactional" or sales taxes. States impose

franchise taxes on persons and entities involved in comnierce for the privilege of doing business

within the State. The rationale is that the State bestows a special benefit on the taxpayer to

conduct its business, and the business pays a tax in exchange for that benefit. S. Gum Co., 66

Ohio St. at 594-598. The incidence of the tax, therefore, falls on the business. Columbus & S.

Ohio Elec. Co. v. Porterfield (10th Dist. 1974), 41 Ohio App. 2d 191, 198. A taxing authority

may use various factors (such as property, net worth, net income, sales, gross earnings, and gross

receipts) to measure the value of the privilege, but the tax, itself, is on the privilege, not on the

factors used as the measuring stick. Mut. Holding Co. v. Limbach (1994), 71 Ohio St. 3d 59, 60;

Bank One Dayton, 50 Ohio St. 3d at 167; East Ohio Gas, 26 Ohio St. 3d at 67. Moreover,

because States calculate franchise taxes based on the results of an entire period of doing

business, a business's liability on the franchise tax is not fixed until the end of the reporting

period. East Ohio Gas, 26 Ohio St. 3d at 67; Bank One Dayton, 50 Ohio St. 3d at 167. Given

that the amount of tax owed is not fixed until the end of the period, the rate of taxation for

franchise taxes nlay be adjusted at any point during that period without violating the Ohio

Constitution's prohibition against retroactive laws. F,ast Ohio Gas, 26 Ohio St. 3d at 67-68.

By contrast, a transactional tax, such as a sales tax; is iinposed on the right to acquire and

use tangible personal property, and applies to each transaction by which that right is exercised.

Celina Mut. Ins. Co. v. Bowers (1965), 5 Ohio St. 2d 12, 16. The incidence of the tax is on the

consumer, Columbus & S. Ohio Elec. Co., 41 Ohio App. 2d at 198, and the tax liability is fixed
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the moment the transaction occurs, East Ohio Gas, 26 Ohio St. 3d. at 66. Because transactional

taxes apply at the time an underlying transaction takes place, the rate for such taxes cannot be

changed retroactively. See id. at 63.

2. The CAT's character as a franchise tax is shown by both its plain terms and its
operation, including the many features that link it to the old corporate franchise
tax and differentiate it from sales taxes.

The CAT's plain language states that it is a tax on the privilege of doing business in the

State-a franchise tax, rather than a transactional tax. As R.C. 5751.02 says, "there is hereby

levied a commercial activity tax on each person with taxable gross receipts for the privilege of

doing business in this state .... The tax iinposed under this section is not a transactional tax." It

"should be clear from the language of [the statute]" that this is nothing other than a franchise tax.

Aluminum Co. of Am., 140 Ohio St. at 394 (addressing similar language in the provisions of the

corporate franchise tax, G.C. 5495, now R.C. 5733.01). The General Assembly structured the

CAT so that its operation matches its label, and several features show that the CAT operates as a

franchise tax, not a transactional tax.

a. The CAT's incidence on entities and its tiered structure reflect its
character as a franchise tax on businesses, not a sales tax on transactions.

A transactional tax or sales tax is straightforward: Each retail sales transaction is taxed by

applying the sales tax rate to the price of the items purchased. Typically, the only issues are

whether the item being purchased is taxable or whether the consumer is entitled to an exemption.

If the sale is taxable, the application of the sales tax is as simple as imposing, say, six cents on a

one-dollar sale. The CAT, by contrast, has many features, such as its tiered structure, scope, and

tiining, that show how it differs greatly from the familiar sales tax concept of taxing each retail

sales transaction. These differences all reflect that the CAT is a privilege tax imposed on an

entity rather than on a sale itself.
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First, the CAT uses a tax base that consists of far more than the income derived from the

taxpayer's sales transactions. Contrary to the Tenth District's erroneous conclusion, App. Op. at

¶ 25, "gross receipts" is not limited to the taxpayer's income from sales of food, but instead

includes, subject to certain enumerated exceptions, "the total amount realized by a person ...

that contributes to the production of gross income of the person." R.C. 5751.01(F). That

includes sales of both food and non-food items, and it includes any non-sales income as well,

such as from rebates and incentives. A sales tax, by contrast, is limited to sales. If the sale is

that of a food item, the tax is on that food item and nothing else.

Second, the timing of imposing the CAT distinguishes it from sales taxes and shows its

linkage to the old corporate frarichise tax. Unlike a transactional tax, the CAT is not imposed or

collected at the point of sale. The $150 fixed mininlum tax is paid prospectively with the annual

return from the prior year for the privilege year, and the rate component of the tax is not paid

until the quarterly or calendar period has elapsed. R.C. 5751.051. By contrast, Ohio's sales tax

shall be collected "with and at the same time as the price." R.C. 5739.03(A)(1).

The timing of the CAT's imposition, standing alone, is critical. The CAT is measured

annually, not per transaction: It is imposed on the privilege of doing business for a calendar

year, so it is measured by the value of that privilege (taxable gross receipts) over the year, not on

each individual transaction. R.C. 5751.02; cf. R.C. 5733.02. This contrasts with the sales tax,

which is "levied on each retail sale in the state." R.C. 5739.02. That difference in timing is not

merely administrative, but also substantive. The amount owed under the CAT does not become

fixed at the point of sale. Instead, it is fixed only at the end of the measurement period. R.C.

5751.051. The sales tax, by contrast, is fixed immediately at the time of sale. R.C. 5739.025.

Consequently, sales taxes, by virtue of the constitutional limitation on retroactivity, are
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irrevocably fixed at the moment of a sale; yesterday's sale cannot be subject to a higher tax

today. But because the actual tax rate under the CAT does not become fixed until the end of the

calendar quarter, the General Assembly can change the rate up until that last day of the calendar

quarter, even if the gross receipts used as a measurement were generated during the quarter

before a new rate was enacted. R.C. 5751.051(A)(4).

Third, in another example of continuity firom the prior corporate franchise tax, the CAT

excludes taxable gross receipts between members of a "consolidated elected taxpayer group,"

which consists of two or more commonly owned persons that elect to file and pay the CAT on a

consolidated basis._R.C. 5751.011(C)(1)(a). The corporate franchise tax used a similar concept;

it excluded various inter-corporate transfers in calculating a consolidated group's combined net

income. R.C. 5733.052(D). The CAT exclusion, by its nature, could not apply to a transactional

tax, because the group's tax liability depends upon the other group members' annual receipts,

and that is inconsistent with calculating tax due on a transactional basis. See R.C.

5751.011(C)(1)(a).

Fourth, the CAT's identity as a franchise tax is ftirther confirmed by its designation as

parallel to, and mutually exclusive of, the industry-specific franchise taxes imposed on public

utilities, R.C. 5727.24, R.C. 5727.30; financial institutions, R.C. 5733.06(D); and insurance

companies, R.C. 5725.18, R.C. Chapter 5729. Entities paying these industry-specific franchise

taxes are excluded from the CAT. R.C. 5751.01(E)(2) (public utilities); R.C. 5751.01(E)(3)

(financial institutions that pay the general corporate franchise tax under R.C. 5733.06(D)); R.C.

5751.01(E)(9) (insurance companies).

Finally, as with the corporate franchise tax, a company that fails to comply with the CAT

can face a quo warranto action under R.C. Chapter 2733 to revoke the privilege or franchise to
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do business in the state. R.C. 5751.11. That possible liability fits logically with the CAT's

nature as a franchise tax: If the tax is for the privilege of doing business, a party that does not

pay should lose the privilege.

b. The CAT is offset by several credits, further confirming that it is a
franchise tax on businesses, not on transactions.

The CAT's character as a franchise tax is also sliown by the inclusion of many credits

allowed to offset the tax, all of which were formerly allowed as credits or deductions against the

corporate franchise tax-showing that in many respects it is the successor to that tax. See R.C.

5751.50, cf. R.C. 5733.061 (jobs creation and retention tax credits); R.C. 5751.51, cf. 5733.351

(credit for qualified research expenses); R.C. 5751.52. cf. 5733.352 (credit for qualified research

and development loan payments); and R.C. 5751.53 (amortizable net operating losses).

5733.04(I) (credit against CAT for such losses). These offsets do not apply to the sales tax, and

for good reason: A jobs creation tax credit is granted to a company that creates jobs, and it

reduces that company's &anchise tax liability for the privilege of doing business. But a sales tax

is imposed on the sale of a product, so the fact that the company selling the product created a job

does not align with any particular sale in a similar way.

Of these credits, the credit for unused franchise tax net operating loss deductions ("NOLs")

best demonstrates the continuity between the corporate franchise tax and the CAT. R.C.

5751.53. Under the corporate franchise tax, these NOLs were carried over year-to-year as

deductions. With the phase-in of the CAT, the General Assembly allowed taxpayers to apply

unused NOLs from the corporate franchise tax as credits against the CAT in some cases.

Further, NOLs by nature are uniquely fi•anchise tax-type deductions, because they are based on

the results of a business's operations over a full tax year. Such tax credits could not be applied to

a transactional tax, because a company does not have sales tax liability to begin with. After all, it
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is the customers who bear sales tax liability; the vendor simply acts as an agent of the State to

collect the tax from its customers and remit it to the State.

3. The CAT does not become a transactional tax simply because it uses gross
receipts to measure the value of the privilege to be taxed.

The Grocers cannot deny the many features that the CAT shares with the corporate

franchise tax, and with franchise taxes generally. But the Tenth District agreed with the Grocers

that one feature-the use of gross receipts as a measuring stick for the value of the privilege

taxed-trumps all else and renders the CAT a sales tax. But the Grocers and the Tenth District

are wrong. As explained below, the Court has repeatedly held that a tax imposed on the

privilege of doing business may be measured by some underlying factor without ainounting to a

tax "upon" that factor.

a. The Court has explained repeatedly that a franchise tax's measurement
may include a factor without amounting to a tax upon that factor.

The "measuring stick" or "yardstick" distinction has been a fundamental tenet of this

Court's franchise tax jurisprudence for over a century. As the Court explained in Aluminum Co.,

"[t]he employment of various factors in determining the part of the business of a corporation

(whether domestic or foreign) done in Ohio is no indication that the subjects of such factors are

being taxed. Instead, they are being used merely to compose a measuring stick." Aluminum Co.

ofAm., 140 Ohio St. at 395; see also Bank One Dayton, 50 Ohio St. 3d at 167 (noting validity of

"franchise taxes measured by a yardstick which includes tax-exempt income or property, even

though a part of the economic impact of the tax may be said to bear indirectly upon such income

or property"). Time and again, the Court has reaffirmed that measuring a franchise tax by some

feature does not convert the tax into a tax "on" that feature. See S. Gum Co., 66 Ohio St. at 596

(franchise tax measured by subscribed and issued outstanding capital stock does not make the tax

one imposed on personal property); Wheeling Steel Corp., 21 Ohio St. 2d at 60-61 ("The
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statutory Ohio franchise tax ... is purely a privilege tax and not a tax on income, sales or

receipts"); Mut. Holding Co., 71 Ohio St. 3d at 60 ("Measuring tax liability in tenns of net worth

does not convert a franchise tax into a property tax. R.C. 5725.18 is a franchise tax measured by

net worth, not a tax on net worth." (citations omitted) (emphasis added)).

The Court's decision in East Ohio Gas, 26 Ohio St. 3d 63, offers perhaps the most

thorough explanation of the yardstick principle. In that case, the issue was, as here, whether an

annual privilege tax measured by a company's gross receipts amounted to a tax on the

transactions that led to those receipts. Specifically, the tax at issue in East Ohio Gas was the

public utilities excise tax, which was measured by the company's gross receipts for a 12-month

period, or "tax year." The tax was imposed at the end of the tax year. In 1983, the General

Assembly increased the tax rate, and it made the change effective 5/6ths of the way through the

tax year. But because the tax was not imposed until the end of the year, the increased rate

applied to all gross receipts for the year at issue, even though most of those receipts were based

on sales generated before the rate change. The taxpayer, East Ohio Gas, claimed that this tax

increase violated the constitutional bar against retroactive laws, based on the theory that that the

tax liability was fixed and calculable as each sale was consuinmated, so that applying the new,

higher tax rate to receipts based on past transactions was retroactive. See id. (citing Ohio Const.

Art. II, § 28).

The Court rejected East Ohio Gas's argument, and in doing so, it firmly rejected the idea

that measuring the privilege by gross receipts amounted to a transactional tax on the sales that

led to the receipts. Id. at 66-67. First, the Court explained that the characterization was the heart

of the issue: "The linchpin of appellant's argument is its claim that the excise tax on its gross

receipts is a transactional tax comparable in nature to a sales tax, calculable with certainty as
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each dollar is received. . . ." Id. at 66. Next, the Court soundly rejected that argument,

explaining the distinction several times:

Appellant mischaracterizes the nature of the tax imposed upon it pursuant to R.C.
5727.38. It is not a tax on daily transactions. Rather, R.C. 5727.38 stated in relevant
part that this is an annual excise tax, calculated at the conclusion of the utility's tax
year, based upon gross receipts from an annual period.

+**

This Court has previously stated that the excise tax on public utilities is a tax on a
privilege-the privilege of doing business in this state. The critical legal distinction
which appellant ignores is that the tax is not imposed on gross receipts as they are
received. Annual gross receipts are merely the measure of the tax on the privilege.

Id at 66, 67 (internal citations omitted). Notably, the Court explained that this reasoning applied

both to the so-called "excise tax" on public utilities, which was a tax on the privilege of doing

-business, and to the conceptually identical corporate franchise tax that applied to all other

corporations (other than the insurance companies that paid that industry's specific

excise/franchise tax): "Similarly, the annual franchise tax levied on corporations is also a tax on

the privilege of doing business in this state. Both the excise tax on public utilities and the

franchise tax on corporations are levied on the exercise of a privilege and not on income, sales,

or receipts." Id. at 67 (internal citations omitted).

Finally, the Court noted that the analytical distinction was reinforced by the timing of the

tax's imposition. The Court explained that "both taxes are based upon the results of an entire

year of doing business and tax liability is not fixed until the end of that annual period, rather than

fixed at a given moment in time prior to the end of that period as appellant contends." Id.

Consequently, the Court rejected East Ohio Gas's ultimate retroactivity challenge, and it did so

based solely on this distinction between taxes on each transaction and a privilege tax on the

annual gross receipts generated by the transactions.
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The Court used the identical distinction in Bank One Dayton, 50 Ohio St. 3d 163, in

which the issue was not one of timing, but one similar to the issue here regarding nontaxable

food sales-namely, including non-taxable government bonds as a basis for measuring corporate

franchise tax. The taxpayer challenged the inclusion of nontaxable federal bonds as a basis for

measuring its net worth for calculating its corporate franchise tax liability. Because federal law

prevented the State from directly taxing the bonds, the taxpayer argued that the State could not

do the same thing indirectly by imposing a corporate franchise tax based on the bonds' value. Id

at 166.

The Court, in rejecting the taxpayers' arguments in Bank One Dayton, reiterated the

principle of East Ohio Gas-namely, that inchiding a tax-exempt item as a measure of corporate

franchise tax liability is simply not the same as taxing the underlying item. See Bank One

Dayton, 50 Ohio St. 3d at 167 (citing East Ohio Ga.s, 26 Ohio St. 3d. at 67); see also Fifth Third

Union Trust Co. v. Peck (1954), 161 Ohio St. 169, 172 (allowing inclusion of tax-exempt federal

securities in calculating net worth for franchise tax purposes, because "tax levied ... is a

franchise tax based on the value of the capital stock and is not a tax on the securities as such").

Notably, by relying on East Ohio Gas in resolving Bank One Dayton, the Court demonstrated

that its precedent in characterizing such taxes controls later cases that turn on the same issues of

characterization and operation. That remains true regardless of whether the cases arise in

contexts as disparate as retroactivity clause challenges, as in East Ohio Gas, challenges under the

federal constitution's Borrowing and Supremacy Clauses, as in Bank One Dayton, or challenges

based on the prohibitions against taxing food sales, as here.

These principles have been repeatedly applied, without deviation or exception, by this

Court, the U.S. Supreme Court, and Ohio's appeals courts. See Cincinnati, Milford & Loveland
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Traction Co. v. State (1916), 94 Ohio St. 24, 27 (noting that tax measured by value of property

"is valid and constitutional and is not a tax upon property, but a tax on privilege, on iinmimity,

on special favor."); Werner 1Llach. Co, v, Div. of Taxation (1956), 350 U.S. 492, 494 (noting that

Court had "consistently upheld franchise taxes measured by a yardstick which includes tax-

exempt income or property, even though a part of the economic impact of the tax may be said to

bear indirectly upon such income or property"); Educ. Films Corp. of Am. v. Ward (1931), 282

U.S. 379, 391 ("[T]here is a logical and practical distinetion between a tax laid directly upon all

of any class of govemment instrumentalities, which the Constitution impliedly forbids, and a tax

such as the present, which can in no case have any incidence, unless the taxpayer enjoys a

privilege which is a proper object of taxation"); LSDHC Corp. v. Zaino, 98 Ohio St. 3d 450,

2003-Ohio-1911, ¶ 25; Columbus & S. Ohio Elec., 41 Ohio App. 2d 191.

b. The Court has applied the yardstick distinction when gross receipts were
the sole basis for measurement and also when those receipts were derived
from sales.

As explained above, the Court has applied the yardstick distinction as a general principle,

and it has applied it where, as in Bank One, an item that could not be itself taxed was included in

a bundle of items measured for calculating a privilege tax. The Court has not limited this rule to

cases in which a challenged item was included in a multifactor formula for calculating net

income, net worth, or any other concept used to measure the value of a privilege. To the

contrary, the Court has repeatedly applied the yardstick distinction when the sole basis for

measuring value under a privilege tax was an entity's gross receipts, and it has done so when

sales were a source of receipts. For example, in East Ohio Gas, discussed above, gross receipts

were the sole basis for measuring the privilege under the franchise tax at issue, namely, the

public utilities excise tax.
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Similarly, gross receipts were the sole basis of measurement under the privilege tax at issue

in Western Union-and, notably, the argument there also centered on the claim that such a gross

receipts approach meant that the franchise tax at issue was converted into a sales tax. See

Western Union Telegraph, 28 Ohio St. at 532. Specifically, a New York telegraph company

raised a Commerce Clause challenge to the constitutionality of Ohio's use of gross receipts to

measure its public utilities franchise tax liability. No one doubted that, under the then-applicable

standards, a sales tax on the items that generated the gross receipts-namely, the messages

delivered-would have violated the federal Commerce Clause, Section 8, Article I of the tJnited

States Constitution, as applied to interstate messages. Thus, Westeru Union argued, as the

Grocers do here, that a tax measured by gross receipts, when those receipts were generated by

transactions immune from sales tax, was invalid because the tax was essentially a sales tax on the

underlying item. The Court disagreed, explaining that "a tax on the gross receipts for

transportation was not a tax on articles of commerce, but upon the fruits of commerce after they

have reached the treasury of the company." Id. at 531 (emphasis in original). Thus, the Court

concluded, because the tax "does not impose a tax on the messages, but on the gross receipts of a

previous period of time," it was a valid tax on the privilege of doing business, not an invalid

sales tax on the underlying item-even though the aggregate sales of that item constituted the

cornpany's aggregate gross receipts. Id. at 532.

Likewise, several other cases concerned privilege taxes that used gross receipts as the sole

basis for measuring the value of the privilege, and in no case did that sole-basis approach convert

a privilege tax into a sales tax or anything else. See, e.g., State ex rel. Cleveland v. Kosydar

(1973), 36 Ohio St. 2d 183 (rejecting assertion that taxes paid by public utilities on gross receipts

amounted to an income tax; thus, so constitutional provision that applied to income taxes did not
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apply); Express Co. v. State (1896), 55 Ohio St. 69, syllabus ¶ I (rejecting argument that a

franchise tax was invalid because it was based on gross receipts and did not factor net earnings

or losses, profits, or capital into the calculation). And, as State ex reJ. New England Mut. Life

Ins. Co. v. Reinmund (1887), 45 Ohio St. 214, noted, the excise tax imposed on foreign insurance

companies for the privilege of doing business is based solely on an insurer's gross premiums.

Further, while it is the General Assembly's choice whether to measure a privilege's value

by gross receipts or net income or some other approach, the Court has described the Assembly's

use of gross receipts as "wise." In Cincinnati, Milford & Loveland Traction Co., 94 Ohio St. 24,

a utility argued that its payments to a second utility should be subtracted from the first

company's gross receipts, because the second utility included the payments in its gross receipts.

Otherwise, it argued that double taxation occurred. In rejecting that argument, the Court noted

that basing franchise tax liability on gross receipts, rather than net eamings, better reflected the

idea behind a franchise tax-measuring the business done in the State. The Court explained that

the State's purpose "evidently was to assess with reference to the amount of business done by

such company, and it concluded, wisely no doubt, that as an evidence of the amount of business

done it would base the assessment on the `gross earnings' of the company." Id. at 31 (emphasis

added); see also Tifth Third Union Trust Co., 161 Ohio St. at 174-75 ("The exclusion of a major

portion of the assets of one corporation, in determining the value of its franchise, because of the

[tax-exempt] character of some of its investments, whereas all the assets of another corporation

are included because it has no such investments, would not be fair or just.").

The United States Supreme Court likewise has recognized gross receipts as a valid means

of calculating franchise taxes, noting that a State may choose whether to charge a flat sum, or a

levy against gross receipts, or net earnings or profits. See Home Insurance Co. v. New York
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(1890), 134 U.S. 594, 600 (State "may reguire, as a condition of the grant of the franchise, and

also of its continued exercise, that the corporation pay a specifio sum to the State each year, or

month, or a specific portion of its gross receipts, or of the profits of its business, or a sum to be

ascertained in any convenient mode which it may prescribe.") (emphasis added); see also

Reading R.R. Co. v. Pennsylvania (1873), 82 U.S. 284 (using same distinction to reject challenge

to franchise tax imposed on railroads that was measured by gross receipts).

Not only has the Court approved the use of gross receipts as a measuring stick, but it has

specifically done so when the receipts being measured were generated by an entity's sales. For

example, in East Ohio Gas, the franchise tax was levied on a public utility's gross receipts for

the year, and those receipts were primarily, if not exclusively, derived from each utility's sales of

energy to its customers. Still, the Court held that the tax was not "upon" the underlying sales.

East Ohio Gas, 26 Ohio St. 3d. at 66-67). The same was true in Western Union, where the

telegraph company's gross receipts were measured solely by its sales of telegrams. Western

Union Telegraph, 28 Ohio St. at 532; see also Columbus & S. Ohio Elec, 41 Ohio App. 2d at 198

(rejecting claim that including city's energy purchases in measuring gross receipts amounted to

forbidden sales tax on such purchases).

In sum, a century's worth of this Court's cases uniformly demonstrates that the CAT is not

converted into a tax on food merely because it includes receipts generated from food sales as part

of its measurement of gross receipts.

4. The Tenth District erred both in its misunderstanding of how the CAT operates

and in its misreading of the Court's precedents.

Even though the CAT operates as a franchise tax, and even though the Court has repeatedly

explained the difference between taxing an item and including the item as part of a measurement

formula, the Tenth District went in another direction. It asserted that the CAT operates just like
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a sales tax, App. Op at ¶ 21, and it asserted that this Court's holdings were distinguishable, id. at

¶ 25. The court was wrong on both scores.

First, in asserting that "a transactional tax is precisely what the CAT becomes," id. at ¶ 21,

the court overlooked the operational features that show how the CAT operates as a franchise tax.

It acknowledged the tiered structure and the flat-rate parts of the CAT, see id. at ¶ 8, but it

arbitrarily excluded those features when it concluded later that the CAT "is measured solely by

gross receipts," id at ¶ 21. It never addressed the many credits and other indicia, such as the

consolidated group filing, that prevent the CAT from operating "as" a sales tax. These features

show that the CAT does not operate merely by charging a percentage on all taxable gross

receipts, so the Tenth District's contrary statement was wrong.

Further, because the appeals court held the CAT unconstitutional only as applied to the

Grocers' food sales, and because that alleged unconstitutionality was tied to the court's view that

the tax's operational character triggered that result, the appeals court's view is implicitly

premised on the improbable notion that the CAT's character slaloms back and forth between

being a franchise tax and a sales tax at different points in its operation. 1'hat is, under the appeals

court's view, the CAT apparently is a tiue franchise tax for the first million dollars' worth of

receipts, but converts to a sales tax if taxable gross receipts exceed $1 million. However, if the

taxpayer is a consolidated elected taxpayer group, the CAT would have to revert to being an

entity-based franchise tax for the purpose excluding receipts between members of the group.

Separately, the CAT would also need to revert to franchise status to apply credits. After all, a

grocer could still wish to claim its credits against it its somehow-segregated receipts generated

by non-food sales. In other words, the Tenth District's view is not only wrong, but it is

incapable of logical application going for-ward if this Court mistakenly adopts it.
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Second, the Tenth District erred in purporting to distinguish the Court's extensive case law

adopting and applying the yardstick concept. The appeals court acknowledged that this Court

and the U.S. Supreme Court had repeatedly endorsed this distinction, see id at ¶ 25, but the

Tenth District purported to distinguish those cases as follows:

[W]hile in these cases it was deemed permissible to include certain tax exempt
properties and incomes when determining an entity's tax liability, it is important to
note that the tax exempt property or income was not the only measure of tax liability
since the tax liability was based on an entity's net worth. Here, the sole factor being
used to determine tax liability is gross receipts, which is simply a group of individual
sales or transactions. A tax exempt transaction is not just a factor being considered to
determine tax liability, rather before us, a tax exempt transaction is the only factor
being used to deterrnine tax liability. Though the United States Supreme Court has
upheld franchise taxes "measured by a yardstick" which includes tax-exempt income
or property, in the case sub judice, the "yardstick" is comprised solely of transactions
that include food sales that are constitutionally prohibited from being taxed.

Id. at ¶ 25 (emphases added). The Tenth District's primary purported distinction was that the

CAT uses the allegedly forbidden item as the sole measurement, as opposed to using it as one

among many factors. In addition, the court's reference to measuring "net worth" in precedent

suggests that the court perceived a difference in using net worth, rather than gross receipts, as the

yardstick that includes some allegedly non-taxable item in the yardstick's measurement.

But the appeals court's distinctions were wrong, for the Court has applied the yardstick

distinctions in cases involving only gross receipts. See, e.g., East Ohio Gas, 26 Ohio St. 3d. at

66-67. Western Union Telegraph, 28 Ohio St. at 530-31. In fact, four Ohio franchise taxes share

that methodology. The public utilities excise tax, R.C. Chapter 5727, uses gross receipts to

measure the value of the franchise, while the domestic insurance franchise tax, R.C. 5725.18 et

seq., and the foreign insurance company franchise tax, R.C. Chapter 5729, use gross premium

payments as a yardstick.

Further, the Tenth District lost sight of the fundamental point that any franchise tax must

use something to measure the value of the privilege; otherwise the State would be forced to
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charge a flat tax for all corporations, regardless of size, shape, and means. And if the State must

use some measure of the value of a company's right to do business, it is hard to criticize the use

of a business's taxable gross receipts as a fair and accurate measure of the value of that privilege.

Indeed, while the General Assembly was certainly justified in calculating the corporate franchise

tax based on net worth or net income, and in looking to a company's payroll and property as part

of the formula, it is hard to deny that raw commercial activity is in many ways a better measure

of the value of the right to do business in a given year.

5. The result that the Grocers seek cannot be squarcd with any workable legal
principle, as any rule supporting affirmance would wreak havoc on Ohio tax
law.

Finally, the Court should reject the Grocers' claim because judgment in their favor would

require the Court to adopt an imtenable legal principle and throw Ohio's tax jurisprudence and

administration into doubt. Each possible path to a Grocers' victory is unworkable.

First, the Court should not adopt a rule that forbids any inclusion, in a franchise tax

formula, of gross receipts generated by sales of food. That approach would force the Court to

revisit East Ohio Gas, Bank One Dayton, and the entire body of law applying the yardstick

principle. After all, if this principle does not apply to this franchise tax, it is hard to see what

principle would distinguish it from the other franchise taxes that measure some item that may not

be directly taxed.

Moreover, if a franchise tax may never include receipts derived from food sales, then the

prior corporate franchise tax-which the incorporated Grocers paid for almost a century without

challenge-was unconstitutional all along, and such a rule would mean that the General

Assembly could not impose any new franchise tax on the Grocers that includes any sales or

receipts element. The Grocers implicitly suggested such a "no inclusion at all" rule, as they

argued below that the CAT is rendered a sales tax because "[flor every one dollar in sales, a
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corresponding tax is owed." See Reply Brief of Appellants Ohio Grocers Assoc., et al., Ohio

Grocers Assoc. v. Wilkins, No. 07APE-10-081 (10th Dist. Jan. 22, 2008) at 7. The Grocers

mistakenly insisted that this feature distinguishes the CAT from the corporate franchise tax: "[i]n

stark contrast to the corporate franchise tax, the `measure' by which the CAT is owed is a one-to-

one correlation to sales, including food sales." Id. But this argument is wrong, first, because the

CAT does not operate in such a "one-to-one" way, with every increase in sales leading to a

corresponding tax increase, as the tiers and credits ensure that the CAT is not "one-to-one."

More important, if the "one-to-one" concept condemns the CAT despite other features, merely

because each extra dollar in sales triggers a proportional increase in tax when all else is held

equal, then that principle would indisputably ensnare the corporate franchise tax as well.

The corporate franchise tax, like the CAT, incorporated sales as a factor in the tax

equation. The corporate franchise tax used (and still uses, for some businesses) this fomiula:

Net Worth Tax Base

Ohio
Taxable = Net Value X [(Property factor X .20) + (Payroll factor X.20) + (Sales
Value of Stock Factor X.60)]

Net Income Tax Base

Ohio
Taxable
Income

Business Nonbusiness Income Ohio Net Operating Loss
Income + Allocated to Ohio - Carry Forward Deduction

Apportioned
to Ohio

Net Income Apportionment Formula:

Ohio = Apportionable X [(Property factor X.20) +(Payroll factor X .20) +(Sales
Apportioned Income Factor X.60)]
Net Income
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As the bolded elements show, sales were not only an element of the earlier formula, but they

were 60% of the three-factor calculation that was then multiplied by the other elements. So an

increase in sales in Ohio, all else equal, led to a tax increase by virtue of the apportionment

formula. Moreover, under the Net Income approach, when sales generated income to the

taxpayer, they also contributed to "Business Income Apportioned to Ohio."

If the Grocers' reasoning prevails, the State would not only be prevented from including

receipts generated by food sales in applying the CAT to food sellers, but it might be unable to

enact any new franchise tax that, like the corporate franchise tax, had a sales component that

resulted in higher taxes from increased sales. Notably, the food industry challenged various

aspects of their tax assessments under the corporate franchise tax, yet no case suggested that food

sellers were exempt from the corporate franchise tax or were entitled to exclude their food sales

from their net income or their apportionment calculation. See Lancaster Colony Corp. v.

Limbach (1988), 37 Ohio St. 3d 198; Pancake House, Inc. v. Lindley (1980), 61 Ohio St. 2d 151;

Armour & Co. v. Kosydar (1976), 46 Ohio St. 2d 450; Kroger Co. v. Bowers (1965), 3 Ohio St.

2d 76; American Automatic Vending Corp. v. Porterfaeld (1965), 20 Ohio St. 2d 149.

Finally, if the Grocers instead urge that the CAT is entirely a sales tax, that rule, too,

creates problems, because calling the CAT a sales tax would draw into question the application

of Quill v. North Dakota (1992), 504 U.S. 298. Quill held that, under the dormant Conunerce

Clause, a State cannot impose the obligation to collect a sales tax on a company that does not

have a sufficient "physical presence" in the state. Thus, recasting the CAT as a sales tax might

bar the State from levying it against those who do business here but have no physical presence,

such as online sellers. Indeed, just after the Tenth District's decision, an out-of-state business

brought a Quill-based challenge to another key provision of the CAT. Overstock.com v. Levin
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(Franklin Cty Com. Pl. No. 08CVH11-16412) (challenging "economic presence" standard for

imposing CAT liability set forth in R.C. 5751.01(H) and (I) and arguing that Quill's "physical

presence" test applies). Similarly, the plaintiffs in another case claim that the CAT' is invalid

because it operates as a transactional tax on the sale of motor fiiel used for propelling vehicles on

public highways in violation of Article XII, Section 5a of the Ohio Constitution. Beaver

Excavating Co. v. Levin (Franklin County Com. Pl. Case No. 08CVH03-3921).

In sum, ruling in the Grocers' favor would disrupt the State tax system, require the Court to

rewrite its entire tax jurisprudence, and disturb long-settled principles about how taxation works

in Ohio. The Court should reject that invitation and should allow the State to ensure that the

Grocers, along with other businesses in Ohio, pay their fair share.
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CONCLUSION

For the reasons above, the Court should reverse the appeals court's decision and hold that

the common pleas court properly granted summary judgment to the Tax Commissioner, because

applying the CAT to grocers or any food sellers does not violate Article XII, Sections 3(C) and

13 of the Ohio Constitution.
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(ql} Plaintiffs-appegants, Ohio Groc$r's Association, Can`agna's Incorporated,

CFZ Supermarkets, Inc., Reading Food Services, Inc., and The Sanson Company

(collecYrvely "appellants'), appeal from the judgment of the Franklin County Court of

Common Pleas denying their motion for summary judgment, and granting summary
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Judgment in favor of defendant-app4 W'iAlam W. Wilkins, in his official capacity as

Ohio Tax Commissioner ("appellee").

112} Appellants filed their com(ililirtt for declaratory judgment and injunctive relief

on February 17, 2006, alleging Ohio's{oonlmercial activity tax ("CAT'), codified in R.C.

Chapter 5751, effective June 30, 20051 is unconstituGonal. Specificaliy, it is appellants'

position that the CATs provision that kppsas a percent tax on annual gross receipts

greater than S1 million violates the Ohl+ ConsBtution when it is applied to gross receipts

dedved from the wholesale sale of fr^d and from the retail sale of fnod for human

consumption off the premises where s4.

1131 Appellants filed a motionilFar summary. judgment on September 15, 2006.

On December 5, 2006. appellee fiied alnwmorandum in opposition and cross-moUon for

summary judgment. Appellants fiied minwrandum In opposition and corresponding

reply brie(s were fiied by each party. t?4 Atpust 24. 2007, the bial court issued a decision

denying appellants' motion for sum4 Judgment and granfing appeiiee's cross-motion

for summary judgment. This appeal ir111111Ised, and appellants bring two assignments of

error for our review:

I THE TRIAL
SUMMARY JU
RICHARD LEVIN

ERRED IN GRANTING
IN FAVOR OF DEFENDANT

MS OFFICIAL CAPACITY.

II. THE TRIAL COUD IN DENYING SUMMARY
JUDGMENT TO P FS.

114J This matter was decido

under Civ:R. 56(C) may be granted onFj'

in eha trial court by summary judgment, which

irlbn there remains no genuine issue of material

fact, the moving party is entitled to judpRNmt as a matter of law, and reasonable minds
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can come to but one conciusion, that conclusion being adverse to the party opposing the

motion. Tok/es & Sbn, Inc. v. Midwestern lndernn. Co. (1992), 65 Ohio St.3d 621, 629,

citing Harfess v. Willis Day Wanshousing Co. (1978), 54 Ohio St.2d 64. Additionaiiy, a

moving party cannot discharge its burden under Civ.R. 56 simpty by making conciusory

asserfions that the nonmoving party has no evidence to prove its case. Dresher v. Burt

(1996), 75.Ohio St3d 280, 293. Rathar, the moving party must point to some evidence

that aftirmafiveiy demonstrates that the nonmoving party has no evidence to support his

or her claims. Id.

(115} An appeltate courts review of summary judgment Is de nova. Koos v. Cent

Ohio Cellular, Inc. (1994), 94 Ohio App.3d 579, 588; Patsy Bard v: Sodety Nat. Bank, nka

KeyBank (Sept 10, 1998), Frankiin App. No. 97APE11-1497. Thus, we conduct an

independent review of the record and stand In the shoes of the trial court Jones v. Shelly

Co. (1995), 108 Ohio App.3d 440, 445. As such, we must affirm the irial court's judgment

if any of the grounds raised by the movant at the triat court are found to support it, even if

the triai court faiied to consider those grounds. See Dresher, supra; Covenlry 11vp. v.

E'drer(1995), 101 Ohio App.3d 36, 41-42.

116} In 2005, the Ohio legislature enacted a series of tax revisions. The

component of those revisions at issue here is the new CAT, as codified in R.C. Chapter

5751, effecxive June 30, 2005. According to appellee, the CAT is designed to replace

other business taxes, many of which are being phased out over various time frames.

(17) R.C. 5751.02 provides:

(A) For the purpose of funding the needs of this state and its
local govemments beginning vrith the tax period that
commences July 1, 2005, and continuing for every tax pedod
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{q8►

the tax imposed by this
charged for a good or
of this section prohibits

purposes of the safes
5739. and 5741. of the

separately stated, such

and shall not be billed or
the tax or any portion

(B) The tax imposed by

doing business during a
year. A taxpayer is su

the annual tax perwd
taxpayers, contains aii

calendar year that, in tho
tax imposed by this se

fees imposed under the
this secuon is imposed
receipts and is not a tax

imposed under this

tax imposed under this
not subject to Public L

or income, at any fime
which the commercial a
limited to, persons with

legal or iiiegai, that is
"doing business" means
doing business in this
each person with taxabip
thereafter, there is hereby

The CAT excludes pe

4

IlarMd a commercial activity tax on
prclss receipts for the priviiege of

f'br the purposes of this chapter,
ling in any activity, whether
for, or results in, gain, profit,

the calendar year. Persons on
'iqr is tevied include, but are not

fiai nexus with this state. The
is not a transaotionai tax and is

No. 88-272, 73 Stat. 555. The tax
isin addition to any other taxes or

Code. The tax levied under
person receiving the gross
directly on a purchaser_ The

an annual privilege tax for the
of calendar year taxpayers. is
the case of caiendar quarter

tax periods in the calendar
to the annual priviiege tax for

poAion of such calendar year.

section is a tax on the taxpayer
fo another person. Even if
is billed or invoiced and

remain part of the price for
wa tax+as levied under Chapters

Code. Nothing in division (B)
pafson from including in the price

an amount sufficient to recover

having taxable gross receipts during a cxiendar

year of less than $150,000, and other "Merated entides. The CAT is imposed at a flat

rate of $150 for the first $1 million of ai taxable gross receipts (above $150,000),

plus, when fully phased in, at the rata Irrp and sixth tenth mills (0.26 percent) per doiiar

of taxable gross receipts above $1 rn4prt. R.C. 5751.03. " Taxabie gtoss receipts" are

defined as gross receipts sitused in +Jo, which includes gross receipts from sales of

tangible personal property, e.g., go+ sweiwd in this state by a purchaser. R.C.
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5751.01(G) and 5751.033(E). "Gross receipts" means "the total amount realized by a

person, without deduction for the cost of goods sold or other expenses incurred, that

coniributes to the production of gross income of the person, Including the fair market

value of any property and any servioes n:ceived, and any debt transferred or forgiven as

consklera(ion." R.C. 5751.01(F).

(191 It is the portion of the CAT applied to gross receipts fram the sale of food to

which appeUants take exception. Appellants oontend this portion.of the CAT runs afoul of

txro Ohio Constdutional provisions, namely, Section 3, Articia Xli, and Section 13, Articis

Xli.

11101 Sec6on 3, Article XII of the Ohio Constitution, as re-enacted June 8, 1976,

provides in pertlnent part:

Laws may be passed providing for.

...

(C) Excise and franchise texes and for the imposition of taxes
upon the production of coal, oil, gas, and other minerals;
except that no excise tax shall be levied or collecbad upon the
sale or purchase of fiood for human consumption off the
premises where sold.

(111} SecNon 13, Artide XII of the Ohlo Constitution, adopted November 8, 1994,

provides:

No saies or other excise taxes shall be ievied or colieded (1)
upon any wholesale sale or wholesale purchase of food for
human consumption, its ingredients or its packaging; (2) upon
any sale or purchase of such items sold to or purchased by a
manufacturer, processor, packager, disln'butor or reseller of
food for human consumptlon, or its ingredients, for use in its
trade or business; or (3) in any retail transaction, on any
packaging that contains food for human consumption on or off
the premises where sold. For purposes of this sactt^on, food

A-9
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for human consum shall include non-alcoholic
beverages. This sectlon not affect the extent to which
the levy or collection ofi or other excise taxes on the
retail sale or retail pu oftaod for human consumption is
permitted or prohibited by 3(C) of this Article.

1112E  According to appeliants, ^I1My and all Ohio retail grocers and Ohio food

wholesalers must pay a 0.26 peroen4 CAT on all receipts over $1 million annuaily,

including those receipts received from fl^ S. of food for human consumption: Because

the CAT uses gross receipts from fl^d eales to determine the tax owed, appellants

contend this is equivatent to a sates or^rsactionaf tax on the sale or purchase of food

that Is expressly prohibited by the abo^ourhned Ohio Constitutional provisions.

1113) To the contrary, appelbeloerMends this is a franchise tax imposed on the

privilege of doing business in Ohio, andlir nof a tax imposed on individual sales. Though

the amount of tax owed is measured ti gross oeceipts, appellee argues such does not

convert the franchise tax into a transa4" one, and (hereby implicate the constitutional

provisions referred to by appellants.

{114} The trial court oonciudii4fM CAT Is a franchise tax, which is a type of

excise tax, which is imposed on the p~ of doing business in Ohio, but is not an

excise tax levied or oollected upon th4 nb or purchase of food that has constitutional

implications. Though measured by 401110 gmss receipts, which include receipts from

the sale or purchase of food, the irial MMd the CAT is not a transactional or sales tax

prohibited by Sections 3 and 13, ArtioMl Of the Ohio Constftution.

f115 ► "A courts power to invak^*-a stattrte'is a power to be exercised only with

great caution and in the cleanest of ' Lawa are entided to a 'strong presumpbon of

constitutionality,' and the party chal the oonstitutional'dy of a law'bears the burden
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of proving that the law is unconsUtutional beyond a reasonable doubt; " Columbia Gas

Trans. Corp. v. Levin, 117 Ohio St3d 122, 2008-Ohio-511, at ¶41. Buckley v. tqrilkins,

105 Ohio St.3d 350, 2005-Ohio-2166, ¶18, citing Yajnik v. Akron Dept of Heatfh, Hous.

Div., 101 Ohio St.3d 106, 2004-Ohio-357. Further, "on review of statutory acts, a court is

bound to give a corx;titutional rather than unconstitutional eanstruction 'rf one is

reasonably available." United Air Lioes, Inc. v. PortWftekl (1971), 28 Ohio St2d 97, 100.

{116) It is undisputed that the statute expressly delineates that the CAT is a tax

imposed "for the privilege of doing business in this state[,r' and that the CAT is not a

transactional tax." R.C. 5751.02(A). Regardless, however, of the descriptive vemacular

used by the Ohio legislature, appellants contend that to find the true nature of a tax, we

must look behind its label, and look initead at its operation. In support of this oontention,

appellants ate to a Iftany of cases. See, e,g., Bank One DeyEon, N.A. v. Limbach (1990),

50 Ohio St3d 163, 168, citing Educatlonal Films Corp. of,4me►ica v. Waid (1931), 282

U.S. 379, 387 (stating "the nahne of a tax must be determined by its operation, rather

than by its particular descriptive language"); PaterCreid, quoting American Ofl Co. v. NeAI

(1565), 380 U.S. 451, 455 (stating "[w)hen passing on the constitutionality of a state

taxing scheme it is firmly established Uwt this court concerns itself whh the practical

operation of the tax, that is substance rather than form'q.

i1171 Further, appellants contend the Supreme Court of Ohio has repeatedly held

that a tax levied upon a business' gross maeipts is an "excise tax." State ex rel.

Cleveland v. Kosydar (1973), 36 Ohio St2d 183, 184; E Ohio Gas Co. v. Umbach

(1986), 26 Ohio St.3d 63, 66-87. Because both Sections 3(C) and 13 of Articie Xil of the

Ohio Constitution prohibit "excise taxes" from being imposed on certain food sales,
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appellants suggest the CAT when applibit to gross receipts that include food sales is

clearly unconstitutionai.

(118{ To the contrary, appellee ^Puse the CAT is a franchise tax as it Is imposed

for the privitege of doing business in Oi^% leyartpess of whether one looks at the CATs

description or its operation. Accordinp 1o appeNee, what the Ohio Constitution prohibits

are excise taxes levied on the sale of *Md in oertain situations, and does not prohibit a

tax, no matter what it is termed, from imposed on the privilege of doing business

within this state. We agree, howevea, " appsliants' and the trial court`s assessment

that the Supreme Court has repea" lelWized that a franchise tax is a form of an

excise tax. See, e.g.. Wesnovtek Corpl v. W*Jns, 105 Ohio St.3d 312, 313, 2005-Ohio-

1828 (the Ohio franchise tax is an ea4ift tax for the privilege of doing business in this

state); Keycorp v. Tracy (1999), 87 Oh411t.3d 238, 240 (a franchise tax is an excise tax):

Hoover Universal, Inc. v. Limbach (1906, 01 Ohio St.3d 583, 568 (the franchise tax, an

excise tax. can be measured on net irlaft received in a taxable year). AAoreover, as

defined by the Supreme Court of Ohio ^ Savle ►s v. Smith (1920), 101 Ohio St 132, "[a)n

excise tax is a tax imposed on the psilliwwice of an act, the engaging in an occupation

or the enjoyment of a priviiegeIdiM pragraph four of the syllabus.

(119) Section 3(C) of Articie Xfi of fhe Ohio Constitution provides, that laws may

be passed providing for "excise and *4W$n taxes except that no excise tax shall

be ievied or collected upon the sale iA^se of food for human consumptron off the

premises where sold." From this It 1s61iiiiiined the Intent was not to bar all taxes from

being imposed in relation to food tram"ns, as the exception in 3(C), Artide Xit does

not include a prohibition of franchise t1uiM, but only a prohibition of excise taxes.

A-12
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{120} Thus, while it would appear the constitutional exceptions in Sections 3(C)

and 13 of Article XIi were not meant to apply to franchise taxes, judicial interpretation has

cleady determined a franchise tax is a form of an excise tax. As appellants suggest,

excise taxes on certain food sales are precisely what the Constituiion prohibits.

(121) Even setfing nomenclature aside and focusing on the operation of the CAT,

we reach the same conclusion. Though appeqee suggasts the CAT Is a franchise tax and

is not equivalent to a sales or transactlonal tax, by its very opera8on when applied to

gross receipts derived from the sales of food, a transactional tax Is pn3cisely what the

CAT becomes. This Is so because the tax is measured solely by gross receipts and is

based on aggregate sales, including those from the sales of food. Because the CAT is

not based on each transactlon or each individual sale, appellee contends the CAT is

constitutional. However, though not based on individual sales at the time they are made,

the CAT is merely based on the aggregate of all sales within a specffled time frame. If the

legislature is prohibited from collecHing a tax on the indivklual sale, It logically follows the

legislature would be prohibited from collecting a tax on the aggregate of those same

sales.

{122} We are cognizant of ihe Supreme Court of Ohio's decision in Mutual

Nokting Co. v. Limbach (1994), 71 Ohio St3d 59, wherein the court noted the foilowing:

A franchise tax, such as that imposed by R.C. 5725.18, is a
tax on the privilege of doing business in Ohio. it is not a tax
on the property of the paying entity. Bank One, Dayton, N.A.
v. Umbach (1990), 50 Ohio St.3d 183, 553 N.E.2d 624;
CeDna Mut Ins. Ca v. Bowers (1965), 5 Ohio St2d 12, 34
0.O.2d 7, 213 N.E.2d 175. For the privilege of operating a
domestic insurance company, Ohio imposes a tax that may
be measured either in terms of net worth or premium value.
R.C. 5725.18. Measuring tax liabilily in terms of net worth
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does not convert a frand
tntematl. Harvester Co, v
0.0. 546, 64 N.E.2d 53^
measured by net worth, na

im tax into a property tax. See
Eirptt (1945), 146 Ohio St. 58, 31
R.C. 5725.18 is a franchise tax

i a tax on net wortli.

10

Id. at 60.

(123} Similarly, in Bank One lDayMn, the appellants argued the corporate

franchise tax was actually a property tM4 wlNle the appellee argued it was a tax measured

by the value of federal obligations, and1no! tavied on the assets themselves. In ruling in

favor of the appeilee, the court noted 4 fanual franchise tax was levied on the privilege

of doing business in the state and not Yoon'ie, sales or receipts. Id. at 167.

(124} Also, in Bank One Daylb{I, the dourt cited to Wemer Mach. Co. v. Dic of

Div. of Taxation (1956). 350 U.S. 492, 1^0 S.Ct. 534, wherein the United States Supreme

Court approved a tax scheme which N

net worth to determine New Jersey's f;n

Jersey Supreme CourCs holding that tt

directly on property, even though that

net worth. The United States Supreme

okWed the value of federal bonds in corporat•ion

tax. The court in Wemerupheld the New

tax was a franchise tax and not a tax imposed

rty was used to determine the corporation's

^'oYrt stated, it had "consistently upheld franchise

taxes measured by a yardstick whioFi indudes tax-exempt income or property, even

though a part of the eaonomic impact 4 tNa tax may be said to bear indirecdy upon such

income or property." Id. quoting We at+L94.

, wh^ in thesa It191251 However,

exempt properties and incomes

important to note that the tax exempt ^

liability sinae the tax liability was baM

was deemed pennissible to include certain

determining an entity's tax liability, It is

I^ariy or income was not the only measure of tax

!L oa en entity's net worth. Here, the sole factor

t
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being used to determine tax liability is gross receipts, which Is simply a group of individual

sales or transactions. A tax exempt transadlon is not just a factor being considered to

determine tax liabiiity, rather before us, a tax exempt transaction is the only factor being

used to determine tax liability. Though the United States Supreme Court has upheld

franchise taxes "measured by a yardstick' which includes tax-exempt income or property,

in the case sub judice, the "yardstick" is comprised solely of transactions that inciude food

sales that are constitutionally prohibited from being taxed.

{126} Though the CAT purports not to be a transactional tax, in Its operation when

applied to gnm reaeipts, a transae6onai tax is in essence what it becomes. Wa are

aware of one Ohio district that has reached a similar conclusion. In Mosser Const, Inc. v.

City of Toledo, Lucas App. No. L-07-1060, 2007-Ohio-4910, the construction company

tuaught suit against the city for payment pumuant to the parties' contract, for a tax

imposed on the company under R.C. 5751.02. The aty argued the CAT was an

overhead cost that it was not responsible for because it is a tax levied on the privilege of

doing business in Ohio and is not a transactional tax, and it is not similar to a sales,

consumer or use tax. The company argued that despite purporting not to be a

transactionai tax, the CAT functions as an excise tax on gross receipts. The Sixth District

Court of Appeals held the parties' contract prov'ided for a shitt of the tax burden to the city

in the event of unforeseen changes in the law "if the law was similar to a sales, consumer,

or use tax." td. at ¶36. "Since the amount of tax owed is tied to the amount of a

business's gross receipts, the tax is similar to a sale or consumer tax and not an

overhead tax." Id. While admittediy Mosser was not presented with the precise issue

that is before us, it is important to note that when looking at the CATs function, the Sixth
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District also found that despite its Ian+" b the contrary, the CAT, when applied to

gross reoeipts is a transactiona{ tax. I

1127} For these reasons, we o*drde the CAT when applied to gross reaeipts

from the wholesale sale of food and $o4 Ihe tetail sale of food for human consumption off

premises where sold, operates as, and 1Mt exdse tax levied or oollected upon the sale

or purchase of food, which is prohibiN04y Sectlons 3 and 13.of Article XII of the Ohio

ConstituGon. Accordingly, we sustain q^ftrHs' two assignments oferror.

1128} For the foregoing rea*4nr, appeUants' two assignments of error are

sustained, the judgment of the Fra* ^County Court of Common Pleas is hereby

reversed, and this matter is remanded 1`V* court for further proceedings consistent with

law and this opinion.

Judgment reve►sed and cause remanded.

BROWN ar4 TYACK, JJ., concur.

I



EXHIBIT 4

IN TI-IC COURT OF COMMON PLCAS, FRANKLIN COUNTY, 011I0
CIVIL DIVISION

D35 74A061i,n'

a

OHIO GROCLI2S ASSOCIATION, ET AL, G'
O F

T5"a=
+-i.trT7rrn

Platntiffs. Case No O6CV1-102-2278 C, q
o ^

^^ u p

°xcvs JUDGE BESSEY t ^ pA

WILLIAM WILKINS. IN HIS OFFICIAL
CAI'ACI I Y AS OHIO TAX
COMMISSIONER.

Uy N ^

Defendant

DECISION I)ENYING PLAINTIFFS'
MOTION FOR SUMMARY JUDGMENT

FILED SEPTEMBF.R 15,2006
ANI)

DECISfON GRANTING 1)EFENDANT'S
CROSS-19OTION FOR SUMMARY JUDGMENT,

FILED DECEMBER 15, 2006

I'hese inatters are bctore the Court upon the Motion for Summary Judgment tiled

by Plaintiffs, Ohio Grocere Association, Cari'agna'a Incorporated, dba Carfagna's

Speeialtv foods, CI7 Supermarkets. Inc. dba Union Square Sparkle, Reading Food

Services Inc, dba Reading IGA, and The Sanson Company (hereinafter °Piatntiff.s"), on

September 15.2006 On December 15, 2006, Defendant, William Wilkins, in his oflicial

capacity as Ohio Tax Commissioner (heretna(ler "Defendant"), filed a Memorandum

Contra Plainttlfs Motion for Summary Judgnient, as wel] as a Cross-Motion for

Suntmary Judgment On January 5. 2007, Plaintiffs filed their Combined Reply

Memorandum in Support of Plaintiffs' Motion for Summary Judgment and Memorandum

in Opposition to Defendant's Motion for Summary Judgment On January 31; 2007,

Defendant filed its Reply Memorandum to Plaintiffs' Memorandum Opposing

DefendanCs Motion for Summary Judgment

l
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I. Background D3574Ao7

This case concerns whether the Cominercial Activity Tax ( hcreutaftcr "CAT") is

constitutionally valid l'latnttffs contend that this Court should declare as a matter of law

that the provisions of the CAT, that impose a percent tax on annual gross receipts greater

than $t million violates the Ohio Constitutton when applied to gross receipts derived

lront the wholesale sale of food and from the retail sale of food for huntan consumption

oll the premises where sold However, Defendant contends that because neither Section

3(C), Article Xll of the Constitution, nor Section 13, Article XII of the Constttutton,

expressly or by implication prohibit the tmposttton of a tax on the prtvdege of dotng

bustness in Ohio, the Court should hold that the CAT is constitutionally valid

Section 3. Article XII of the Constttutton, as reenacted, states tn pertinent part, as

follows

Lttws may be passcd providing for
sr•

(C) Excise and franchise tates and for the imposition of taxes
npon the production of coal, oil, gas, and other minerals, cxcept
that no cxctsc tax shall be levied or collected upon the sale or
purchase of food for human consumption off the premises where
sold

In addriton, Sectton 13, Arttcle )CIi ofthe Constttution, statee in pertinent pan as

follows

No sales ur other excise taxes shall be levted or collected (1)
upon any wholesale sale or wholesale purchasc of food lor
human consumption. its ingredients or its packagtng; (2) upon
any sale or purchase of such ttcros sold to or purchased by a
manufacturer, processor, packager, distributor or resciier of food
for hunian consumptton, or its tngredients, for use in its tradc or
business, or (3) in any retail transachon, on any packaging that
contains food for human consumption on or off the premises
where sold

2



'fhe CA-I imposes a tas, on each person with annual `-taxahlqgrorts4rc,pe,tpb" in

c^cess of $150,000 R C 5751 02, R C 5751 03, R C 5751 333 anUd RJ CJ l5751A0U1(G)(1)

faeablr gross receipts" are detined as'-gross receipts" sitused in Ohio, which includes

gross receipts Irom sales of tangible personal property (e g goods) received in this state

by a purchaser R C 5751 01(G) and R C 5751 033(E) "Gross receipts" means "the

total amount realized by a person, without deduction for the cost of goods sold or othcr

expenses incurred, that contribute to the production of income of the person, including

the fair market value of any property and any services recetved, and any debt transferred

or forgiven as constderatton- R C 5751 01(F) 'rhe CAT is imposed at a t]at rate of

$150 for the first $1 million of annual "tavable gross receipts" plus, when fully phased tn,

at the rate of two and sixth mills (0 26 percent) per dollar of taxable gross receipts above

$1 million In sliort, the CAT imposes a gro55 reccipts tax on annual gross recetpts

greater than $1 mtllton on a percent. basis As Plaintiffs conlend, it is this aspect ol the

CA1', when applied to recctpts from the sale of food, which is at issue in thts case

ll. Standard of Review

When deciding the parties' Motions for Summary Judgment, the Court mu5t lirst

examine the standard under which summary Judgments are properly granted

A motion for summary,ludgment tc properly granted in favor of the moving party,

if the court, upon viewing the evidence in a light most favorable to the party against

whom the motion is made, determtnes that 1) there are no genuine issues as tu any

material fact, 2) the movant is entitled to a judgment as a matter ot law, and, 3) the

evtdence is such that reasonable mtnds can come to but one concluston and that

conclusion is adverse to the opposing party See Civ R 56(C), State ex rel Howard r

3
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Ferrerr (1994), 70 Ohio St 3d 587, 589, Miller v Bike Alhlet:c Cop(yn Wat9 St 3d

607,617

A party seeking summary ludgment, on the grounds that the nonmoving party

cannot prove its casc, bears the initial burden of 1) tnformtng.ihe trial court of the basis

for the motion, and 2) tdentif'ying those portions of the rcuord which demonstiate the

absence of a genuine issue of material fact on the essential element(s) of the nonmoving

party's claims Sec 6ahrla v llali (1997). 77 Ohio St 3d 421, 429, citing, Dresher v 1tzirr

(1996), 75 Ohio St 3d 280, 293, 662 N E 2d 264, Mrlsej(v Wheeler (1988), 38 Ohio

St 3d 112, 115 "The moving party cannot discharge its initial burden under Civ R 56

stmply by making a conclusory Assertton that the nonmoving party has no evidence to

prove its case Rather, the moving party must be able to spectfically po.tnt to some

cvtdcnce nf the type listed in Civ R 56(C) «'htch affirmatively demonstrates that the

nonmoving parly has no evtdcncc to support the nonmovtng party's clatms " Dreshei, at

288-289 If the moving party I'ails to salisfy this initial burden, the motion for summary

judgment ntust be denied See lialch r Srructttral Fihers, /nc (1997), 78 Ohio Sl3d

134, 147, Dresher

If the moving party sattsfics its initial burdcn, 'the nonrnovtng party then has a

reciprocal burden outlined in Ctv R 56(E) to set forth specific facts showing that there is

a gznutne issue for trial and, if the nonmovant does not so respond, summary judgment, if

appropriate, shall be entered against the nonmoving party " Dresher, at 288-289,

followed by Cornvay v CalberJ (C A 10 1997). 119 Ohio App 3d 288, 291, 695 N E 2d

271, 272 ?73 Thus, "[a] motion for summary judgment forces the non-moving party to

produce evidence on issues for which that party bears the burden of production at tnal "
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bYade-Hatrrlon v Franklin Cly !3d of hiental RetardarranD ^i^ L7c^c%7opt^eixal

D+sabilrttes (Dcc 17, 1998), Franklin App No 98AP-456. unreported, citing, Wing v

Anchor Afedta. Ltd of Ieras (1991), 59 Ohio St 3d 108, 111, see, also, Dresher, at 288-

289, Carter v Conaol Rad Corp (C A 10 1998), 126 Ohio App 3d 177, 181, citing,

Steirart v B F Goodrich Co (1993), 89 Ohio App 3d 35. 623 N L• 2d 591, C'tdlen v

Ohio Dept of Rehab & Corr (C A 10 1998), 125 Ohio App 3d 758, 764, citing, Sreirart

"The non-movant must also present specific facts and may not merely rely upon the

pleadings or on unsupported allcgattons " iVade-Harrslon, ctttng. Shcm v J Pollock &

Co (1992), 82 Ohio App 3d 656, 612.N L•: 2d 1295 Moreover, "[w1hcn a party movcs

for summary judgment supported by evidentiary material of a type and character set forth

in Civ R 56((C )], the opposing party has a duty to submit materials permttted by Civ R

56(C) to ehow that there is a genuine issue for trial " IYarle-Hatrtilon, ctttn8, Harless v

16'rlhe DaY 16'c:rehouarnR C'o (1978), 54 Ohio St 2d 64, 375 N E 2d 46

111. Discussion

A. Is the CAT an eacitie tax or franchise taxY

Plmnttffs argue that the CAT ls an excise taa "An excise is a ta.r mposed on the

performance of an act, the engaging in an occupation or the enjoyment of a prtvdege "

Savters r Smith (1920) 101 Ohio St 132, syllabus at ¶4 Ohto Revised Code

5751 02(A) specifically states that "there is hereby levied a commercial activity tax on

each persoti wtth taxable gross receipts for the prrvrlege of dorttR basutess in lhfs crate "

lL'mphasts provided] As such. Plaintiffs contend that by its own terms, the CAT

purports to be a tax on a privilege, and thereforc must be an eacisc tax 't'he Court agrees

5



In contrast, Defcndant contends that because the CAT bm3^4W the privilege

of conducttng business in the State of Ohio, it is a franchise tax, nor an exctse tax

However, the Court finds that Ohio Supreme Court has repeatedly recognized that a

franchise tax is a form of an excise tax As Plaintiffs argue, the Ohio Supreme Court has

long held that "[a]n excise tax is a tax assessed for some special prrvilcge or rmmuotty

granted to come artificial or natural person, based upon the grant of such privilege or

immunity In the case of a corporation tt is sometimes spoken of as a franchise tax"

Ctncurnatr, Mrlford & Loveland Traction Co v State (1916), 94 Ohio St 24, 27 See

also. Lrtlon Induurral l'rochrc7s, Irrc v Lmrbach (1991), 58 Ohio St 3d 169, 170 ("I'he

franchise ta`t, an excise ta%, U%es corporations for the privilege of dotng business in Ohio

in corporate form "), /lvover Unrversal, h:e v Limbach (1991)161 Ohio St 3d 563, 568

("1 he franchise ta-%. an excise tax, can bc measured on net tnconte received tn a taxable

year '), l(c) curp v Tracy (1999). 87 Ohro St 3d 238, 240 ("Pranc.htse ta% ts an e%ctse tl"

paid by doniestic and forcign for profit corporations lor the privilege of doing business

within the state "). 6Vesnovtek Corp r IYrlkrns, 105 Ohio St 3d 312, 313, 2005-Ohto-

1826, ¶ 2("1he Ohio franchise tax is an excise tax levied upon corporations for the

privilege of doing business in the statc, owning or using a part or all of its capital or

property in this state, or holding a certificate of compltance authorizing tt to do bustness

in thts state ")

fherelore, based on the foregoing, the Court (inds that the CAT is a franchise tax,

which is a type of excise ta%., which ia imposed on the privilege of doing bustnesses in

Ohio However, even though the Court finds that the CAT is bo(h a franchise tax and an

exctsc tax, the Court further finds thal the constitutronal exceptions asserted by Plainliffs

6



are not applicable More speuGcally, the Court tinds as stated ap^^j cACA 4 is an

excise tax on the privilege of doing business in thc state of Ohio, and is not an excise tax

that is 'levied or collected upon the sale or purchase of food " Although thc CAT is

mcasured by the tatpaycr's taxable gross recetpts, the Court linds that this does not

convert the CAT into a transacttonal tax on the pnvdcgc of purchasing or selling food

As Dcfendant argues, in 1vlntual Holding Co r Lttnbach (1994), 71 Ohio St 3d 59, the

Court defined a I'ranchtse tax, and held that the ntethod of measuring the amount of the

tax does not establish thc nature of the tax 1 he Court specctically stated

A franchise tax, such as that imposed by R C 5725 18, ts a ta\ on
the nrivtleae of dome bustness in Ohio (Emphasis supplied) It is
not a tax on the property of the paying cnuty Batrk Orie, Davton,

N.A ) LrnrbaLb (1990), 50 Ohco St 3d 163, 553 N E 2d 624,
C'elnra, srcpra For the privilege of operating a domestic
tnaurancc company, Ohio tmposes a tax that may be measured
either in terms of nct worth or premium value R C 5725 18
Measurtnp tax liability in terms of net worth does not convert a
iianchix tax tnto a propertv tax fmphasts supplted)Scc
Trnernat! Harvetter Co v Evatr (1945). 146 Ohio St 58, 31
O O 546, 64 N E 2d 53 R C 5725 18 is a franchtsc tax
measured by net worth, not a W. on net worth [Emphasis
provided J

Afzituaf Holdmg Co, 71 Ohto St 3d at 60

Moreover, and again as Defendant argucs, the Ohio Supreme Court has

determined that an excise imposed on the prtvtlegc of dotng business is not a tax imposed

on an underlying contponent of such business In 11atrA One Dayron, NA v Limbach

(1990), 50 Ohio St 3d 163, the Ohio Suprente Court specifically held

[ f]hts court has previously dcscussed the nature and operation of
the Ohio corporate franchtsc tax, stating ac follows

"Stmdarly, the annual franchise tax lcvred on corporations rs also
a tax on the privilege of doing business in this statc R C
5733 01(A), FVoocBand Gardens Aparlments. i> 1'orterfrelcf
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(1968), 16 Oh i o St 2d 56 Both the excise tax on pu^l}c ^u t} îck
and the franchise tax on corporations are levied on th^lcv^ek p+dP 13
a privilege and not on income, sales or recctpts Further, both
taxes are based upon the results of an cntire year or doing
business and lax liabtltty ts not lixed until the end of that annual
period '" * * " East Oluo Gas Co v Lrmhach ( 1986), 26 Ohio
St 3d 63, 67, 26 OBR 54, 57, 498 N E 2d 453, 456

Bank One Davtoti, N A , 50 Ohio St 3d at 167

In addition, the Court in Bank One Dayton, NA , tvent on to approvingly cite to

lhc Uniled States Supreme Court decision in l4'errter Machine Co v Dir Of Drv qJ

Tatatton (1956), 350 U S 492, when it stated

In 11'erner Machine Co v Dir Of Div of Tarcrtion (1956). 350
U S 492, the Supreme Court approved a tax scheme which
included the value of federal bonds in a corporation's net worth to
determine New Jersey's franchise tax Theretn, the high court
accepted the state supreme court's conclusion that the tar was not
imposed dtrcctly on property, but was indeed a bona Gde
franchtse tax Furthermore, the United States Supreme Court
ctated that it had "* *• consistently upheld tranchtse taxes
measured by a yardstick which includes ta.s-eirrnnt income or
property , cven though a part of the cconomie impact of the tax

**niav be said to bear indirectly upon such income or property
*" (Emphasis supplied) Id at 494

Bcrnk One Dayton, NA , 50 Ohio St 3d at 167

Similarly, in the case at hand, the Court ftnds that although the CA f is measured

by a yardsttck which mcludes taxable gross receipts from the sale or purchase of food for

human consumption, and the CAT mav be said to indirectly bear an economic impact on

the retail and wholesale sale of food for human consumption, this does not cause the CAT

to violate the Constitution Stated another way, the Court finds that although the CA7 is

ineasured by a taxpayer's taxable gross recctpts for the calendar quarter or year, which

may include receipts from purchases or sales oi food for human consumptton, it is not a

Iransactional tax on the purchase or salc of tangible personal property, tncluding food for

8
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human concumption, and therefore does not violate the aboveDcpetC Se^tons of the

Constitution

B. Ic the CAT any different from a traditional sales tax?

Platnttl'Is contend that expert testimony establishes that under well-establtshed

economtc analysis, the CAT is no d ffcrcnt from, and wrll have the same econonnc effect

as a traditional sales tau, More specifically, Platnttfis contend that the economic

incidence for the CAT, whtch refers to the analysis ol who actually bears the burdcn ol'

the tax, regardless of who is legally responsible for paying the tax, is no dtfierent from a

traditional sales tax simply because it is collccted from the seller and the latter is

collected from the consumcr As such, PlaintitTs contend that by opcrauon and effect, the

CAT is no different from a sales las, and when applied to the gross receipts received

from the sales of food violates the Constitution

i-Towever, the Court Gnds, as Defendant argucs, tltat the authorttti to tntpose a tax

is not irmtted by the possibtltty that the cost of the tax may be shiRed to others,

particularly customers In Coltrm6us & Southern Oluo Electric Co v Porterflrld (1974),

41 Ohio App 2d 191, the Tenth District Court of Appeals discussed the issue of the

"incidence" of a public utility tax and stated

Clearly, the Ohio sales tax ts a tax on a consumer of goods * * *
tnterestingly, the amount of sales tax is clearly tdenttfied in any
transaction because the invoice covering a sale of goods shows a
cost of those goods to the consumer to which is added, separately
noted, and calcnlated a sales tax at the basic rate of4"/o tt is a tsx
which the consumer pays, there is the "ineidence "

An examination of the stipulations in this case reveals no recital
ab to a method of btlhng It must be assumed that the tnvotee sent
to the City by the Company shows an amount of energy
consumed multiplied by a rate, arrived at by contract, or
establtshcd with approval of the Public Utilities Commission of

9



Ohio, or both There is no distinguishable tax imposed upon, or
added to that amount I he exctsc tax device provides as ^^@e7 (i A^ 5
upon which the tax is calculated "the gross receipts o Cfi
company ott tts intrastate busmcss "(R C 5727 38) In contrast to
the salos tax, the tax does not relate to any sinttle consumer of
clectrtcal energy It is an excise tax uoon a particular corgoration
for the privilege of carrying on that business

***'fho facts as sttpulated, as cvell as the operational
requirement of the excise tax here lmposed, require the
conclusion that the "incidence" of the tax rests upon the
Company and the City does not "pay" the tax

Cqhrnrbu,s & Soudtettt Ohio Flectrre Co .41 Ohio App 2d at 198

Similarly, in the case at hand, the Court tinds that in contrast to the sales tax, the

CA1 is calculated on the gross receipts ofthe business and does not relate to any single

consumcr or purchaser of food rhe Court further flnds that the CAT is imposed directly

on the bustness for the prtvtlege of doing business in Ohio, and therefore the `tnctdence"

ot the tax rests upon the bustness not the consunter While the tax mdy ultimately be

passed on to the consumers in the form of higher prices, it cannot be directly billed to and

paid by the purchaser As such, the Court finds that the CAr is stgnilicantly dtffcrcnt

front a sales taK If the Court were to hold otherwise, the legislature would bc unable to

imposc an excise tax on any aspect of a business that was in the supply chain for any

food This would further be in conflict with the decisions cited by Detendant, which hold

that the indirect effect of an eectse taz on the privilege of doing business in Ohio does not

invalidate the tax. See. Southern Gum v Laylin (1902), 66 Ohio St 578, %ielonka v

Carrel (1919), 99 Ohio St 220, and Savter v Smrrh (1920), 101 Ohio St 132

In addition, the Court finds that unhl.e a sales tax, the very terms ol'the CAT ue

the obligation to pay the CA'r to a ttme or date, not a tipccilic transaction or sale As

Defendant argues, it is not possible for a business to compute the tae it owes under the

10



CA r until the applicable time period, either a quarlcr or a year, exptres and the gross

D3574Al6
reccipts for that time period are totaled Furthermore, gross receipts are much broader

than sales recetpts, because a business' gross receipts may include other sources of

revenue from the sale of servtces or goods other than f'ood As such, the Court agrees

that the CAT is simply not tied to a transaction, and therefore distinctly different from a

sales tax

Therefore, based on the foregoing, the Court agrees that there are both theoretical

and practical differences between a tax on sales and a gross receipts tax, whtch are

cconon}ually significant, and whtch cause the CAT to be substanttvely different lrom a

traditional sales tav

IV. Conclusion

Based on the foregotng, the Court finds that the CAT is an csctse tax on the

privilege of dotng business in the state of Ohio, and ts-noi an c%cise tax that is "levied or

collected upon the sale or purchase of food " Although the CA I is measured by the

taxpayer's taxable gross recetpts, which includes gross receipts derived from the

wholesale sale of food and front the retail sale of food for human consuntptton off the

premises where sold, the Court finda that the CAT is still substantively different from a

transactional or sales tax, and thus is not expressly or tmpliedlv prohibited by either

Section 3(C), Article XIl of the Constitution, or Section 13, ArUcle XII of the

Constitutton lherefore, the Court finds the CAT to be constitutionally valid. and

accordingly hereby DENIES plainttffs' Motion for Summary Judgment, and GRANTS

Defendant's Motion for Suntmary Judgntent
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Counsel for Defendant shall submit the appropriate Judgment Entry purbuant to

Loc Rs 25 01 and 25 02

IT IS SO ORDF.RED.

Copies to

D357 ►eA ► 7

BESSEY,JU

Charles It Saxbe, Esq
rsaxhc (a^cwslaw com
Donald C Brey, Esq
GerhardCA Gosnell, Il, Esq
Counsel lor PlAtnttffs. Ohio Grocers Association, Carfagna's Incorporatcd, dba
Carfagna's Specialty Foods, CFZ Supemiarkets, Inc, dba Union Square SparJJe,
Reading I•ood Servtces Inc , dba Reading IGA, and The Sanson Company

Jqhn K McManus, Esq
tknrcmanus a ae statc oh us
Cheryl D f'okonty, Esq
Duane M White. Esq
Chrtsttne f Mestrow, Esq
Counsel for Dcfendant, William Wtlkins,
Commissioner

in his official capacity as Ohio Tax

Any attorncy or party pro tie whosc e-matl address is noted above has recetved this
document electronically I he original will be filed wtthtn 24 hours of the time noted on
the e-mail transmtttal message
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*** ANNOTATIONS CURRENT THROUGH JANUARY 1, 2009 ***

*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH MARCH 4, 2009 ***

CONSTITUTION OF TIIE STATE OF OHIO
ARTICLE XII. FINANCE AND TAXATION

Go to the Ohio Code Archive Directory

Oh_ Cone•t. Art. XII, § 3 (2009)

§ 3. Imposition of taxes

Laws tnay be passed providing for:

(A) The taxation of decedents' estates or of the right to receive or succeed to such estates, and the rates of such
taxation may be uniform or may be graduated based on the value of the estate, inheritance, or succession. Such tax may
also be levied at different rates upon collateral and direct inheritances, and a portion of each estate may be exempt from
such taxation as provided by law.

(B) The taxation of incomes, and the rates of such taxation may be either uniform or graduated, and may be ap-
plied to such iuconies and with such exemptions as may be provided by law.

(C) Excise and franchise taxes and for the imposition of taxes upon the production of coal, oil, gas, and other
minerals; except that no excise tax shall be levied or collected upon the sale or purchase of food for human consumpeion
off the premises where sold.

LIISTORY:

(Re-enacted June 8, 1976, HJR No.15.)
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CONSTITUTION OF THE STATE OF OHIO
ARTICLE XII. FINANCE AND T'AXATION

Go to the Ohio Code Archive Directory

Oh. Const. Art. XIl, § 13 (2009)

§ 13. Tax on non-alcoholic beverages

No sales or other excise taxes shall be levied or collected (1) upon any wholesale sale or wholesale purchase of food
for human consumption, its ingredients or its packaging; (2) upon any sale or purchase of such items sold to or pur-
chased by a manufacturer, processor, packager, distributor or reseller of food for human consumption, or its ingredients,
for use in its trade or business; or (3) in any retail transaction, on any packaging that contains food for liuman consunip-
tion on or off the premises where sold. For purposes of this section, food for human consumption shall include non-
alcoholic beverages. This section shall not affect the extent to wliich the levy or collection of sales or other excise taxes
on the retail sale or retail purchase of food for human consumption is permitted or prohibited by Section 3(C) of this
Article.

(Adopted November 8, 1994)
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*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH MARCII4, 2009 ***

*** ANNOTATIONS CURRENT THROUGH JANUARY l, 2009 ***
****** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGI-I MARCH 4,2009

TITLE 57. TAXATION
CHAPTER 5733. CORPORATION FRANCHISE TAX

Go to the Ohio Code Archive Directory

ORCAnn. 5733.04 (2009)

§ 5733.04. Definitions

As used in this chapter:

(A) "Issued and outstanding shares of stock" applies to nonprofit corporations, as provided in section 5733.01 of
the Revised Code, and includes, but is not lintited to, membership certificates and otlter instruments evidencing owner-
ship of an interest in such nonprofit corporations, and with respect to a fmancial institution that does not have capital
stock, "issued and outstanding shares of stock" includes, but is not limited to, ownership interests of depositors in the
capital employed in such an institution.

(B) "Taxpayer" means a corporation subject to the tax imposed by section 5733.06 of the Revised Code.

(C) "Resident" means a corporation organized under the laws of this state.

(D) "Commercial domicile" means the principal place froin which the trade or business of the taxpayer is directed
or managed.

(E) "Taxable year" means the period prescribed by division (A) of section 5733.031 [5733.03.1] of the Revised

Code upon the nct income of wltich the value of the taxpayer's issued and outstanding shares of stock is determined
under division (B) of section 5733.05 ofthe Revised Code or the period prescribed by division (A) of section 5733.031
[5733.03.1] of the Revised Code that irmnediately precedes the date as of which the total value of the corporation is
determined under division (A) or (C) of section 5733.05 ofthe Revised Code.

(F) "Tax year" means the calendar year in and for which the tax imposed by section 5733.06 of the Revised Code
is required to be paid.

(G) "Internal Revenue Code" means the "Internal Revenue Code of 1986," 100 Stat. 2085, 26 U.SC.A. 1, as
amended.

(H) "Federal income tax" means the income tax imposed by the Internal Revenue Code.

(I) Except as provided in section 5733.058 [5733.05.8] of the Revised Code, "net income" means the taxpayer's
taxable income before operating loss deduction and special deductions, as required to be reported for the taxpayer's tax-
able year under the Internal Revenue Code, subject to the following adjustments:
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(1) (a) Deduct any net operating loss incurred in any taxable years ending in 1971 or thereafter, but exclusive of
any net operatbrg loss incurred in taxable years ending prior to January 1, 1971. This deduction shall not be allowed in

any tax year cotnmencing before December 31, 1973, but shall be carried over and allowed in tax years commencing
after December 3 I, 1973, until fully utilized in the next succeeding taxable year or years in which the taxpayer has net
income, but in no case for tnore than the designated carryover period as described in division (1)(l)(b) of this section.
The amount of such net operating loss, as determined under the allocation and apportiomnent provisions of section
5733.051 [5733.05.1 ] and division (B) of section 5733.05 ofthe Revised Code for the year in which the net operating
loss occurs, shall be deducted from net income, as determined under the allocation and apportionment provisions of
section 5733.051 [5733.05.1] and division (B) of section 5733.05 of the Revised Code, to the extent necessary to reduce
net income to zero with the remaining unused portion of the deduction, if any, carried fotward to the remaining years of

the designated carryover period as described in division (I)(1)(b) of this section, or tttttil fully utilized, wl ichever occurs

first.

(b) For losses incurred in taxable years ending on or before December 31, 1981, the designated carryover pe-
riod shall be the five consecutive taxable years after the taxable year in which the net operating loss occurred. For losses
incurred in taxable years ending on or after January 1, 1982, and beghming before August 6, 1997, the designated
carryover period sltall be the fifteen consecutive taxable years after the taxable year 'ni which the net operating loss oc-
curs. For losses incurred in taxable years beginning on or after August 6, 1997, the designated carryover period shall be
the twenty consecutive taxable years after the taxable year in which the net operating loss occurs.

(c) The tax commissioner may require a taxpayer to futnish any information necessary to support a claim for
deduction under division (I)(1)(a) of this section and no deduction shall be allowed unless the information is furnished.

(2) Dednet any amount included in net income by application of section 78 or 951 of the Internal Revenue
Code, amormts received for royalties, technical or other services derived from sources outside the United States, and
dividends received from a subsidiary, associate, or affiliated corporation that neitl er transacts any substantial portion of
its business nor regularly maintains any substantial portion of its assets within the United States. For purposes of deter-
mining net foreign source income deductible under division (1)(2) of this section, the amount of gross income from all
such sources other than dividend income and income derived by application of section 78 or 951 ofthe Internal Revenue

Code shall be reduced by:

(a) The amount of any reimbursed expenses for personal services performed by employees of the taxpayer for
the subsidiary, associate, or affiliated corporation;

(b) Ten per cent of the amount of royalty income and technical assistance fees;

(c) Fifteen per cent of the amount of all other income.

The amounts described in divisions (I)(2)(a) to (c) of this section are deemed to be the expenses attributable to
the production of deductible foreign source income unless the taxpayer shows, by clear and convincing evidence, less
actual expenses, or the tax commissioner shows, by clear and convincing evidence, more actual expenses.

(3) Add any loss or deduct any gain resulting from the sale; exchange, or other disposition of a capital asset, or

an asset described in section 1231 of the Internal Revenue Code, to the extent that such loss or gain occurred prior to the
first taxable year on which the tax provided for in section 5733.06 of the Revised Code is computed on the corporation's
net income. For purposes of division (I)(3) of this section, the amount of the prior loss or gain shall be measured by the
difference between the original cost or other basis of the asset and the fair market value as of the beginning of the first
taxable year on which the tax provided for in section 5733.06 of the Revised Code is cotnputed on the corporation's net
income. At the option of the taxpayer, the amount of the prior loss or gain may be a percentage of the gain or loss,
which percentage shall be determined by multiplying the gain or loss by a fraction, the numerator of which is the num-
ber of months from the acquisition of the asset to the beginning of the first taxable year on which the fee provided in
section 5733.06 of the Revised Code is computed on the corporation's net income, and the denominator of which is the
number of montl s from the acquisition of the asset to the sale, exchange, or other disposition of the asset. The adjust-
ments described 'nt this division do not apply to any gain or loss where the gain or loss is recognized by a qualifying
taxpayer, as defined in section 5733,0510 15733.05.10J of the Revised Code, with respect to a qualifying taxable event,

as defined in that section.

(4) Deduct the dividend received deduction provided by section 243 of the Internal Revenue Code.



(5) Deduct any interest or interest equivalent on public obligations and purchase obligations to the extent in-
cluded in federal taxable income. As used in divisions (I)(5) and (6) of this section, "public obligations," "purcltase ob-
ligations," and "interest or interest equivalent" have the same meanings as in section 5709.76 of the Revised Code.

(6) Add any loss or deduct any gain resulting from the sale, exchange, or other disposition of public obligations
to the extent included in federal taxable income.

(7) To the extent not otherwise allowed, deduct any dividends or distributions received by a taxpayer frotn a
public utility, excluding an electric company and a combined company, and, for tax years 2005 and thereafter, a tele-
phone coenpany, if the taxpayer owns at least eighty per cent of the issued and outstanding common stock of the public
utility_ As used in division (I)(7) of this section, "public utility" means a public tttility as defined in Chapter 5727. of the
Revised Code, whetlter or not the public utility is doing business in the state.

(8) To the extent not otherwise allowed, deduct any dividends received by a taxpayer from an insurance coth-
pany, if the taxpayer owns at ]cast eighty per cent of the issued and outstanding common stock of the insurance com-
pany. As used in division (I)(8) of this section, "insurance company" means an insurance company that is taxable under
Chapter 5725. or 5729. of the Revised Code.

(9) Deduct expenditures for tnodifying existing buildings or stnictures to meet American national standards in-
stitute standard A-117.1-1961 (R-197-1), as amended; provided, that no deduction shall be allowed to the extent that
such deduction is not permitted under federal law or under rules of the tax commissioner. Those deductions as are al-
lowed may be taken over a period of five years. The tax commissioner shall adopt rules under Chapter 119. of the Re-
vised Code establishing reasonable limitations on the extent that expenditures for modifying existing buildings or struc-
tures are attributable to the purpose of making the buildings or structures accessible to and usable by physically handi-

capped persons.

(10) Deduct the amount of wages and salaries, if any, not otheiwise allowable as a deduction but that would
have been allowable as a deduction in computing federal taxable income before operating loss deduction and special
deductions for the taxable year, had the targeted jobs credit allowed and determined under sections 38, 51, and 52 of the

Internal Revenue Code not been in effect.

(11) Deduct net interest income on obligations of the United States and its territories and possessions or of any
authority, commission, or instrumentality of the United States to the extent the laws of the United States prohibit inclu-
sion of the net interest for purposes of determining the value of the taxpayer's issued and outstanding shares of stock
under division (B) of section 5733.05 of the Revised Code. As used in division (I)(11) of this section, "net interest"
means interest net of any expenses taken on the federal income tax return that would not have been allowed under sec-
tion 265 of the Internal Revent e Code if the interest were exempt from federal income tax.

(12) (a) Except as set forth in division (I)(12)(d) of this section, to the extent not included in computing the tax-
payer's federal taxable income before operating loss deduction and special deductions, add gains and deduct losses from
direct or indirect sales, exchanges, or other dispositions, made by a related entity who is not a taxpayer, of the taxpayer's
indirect, beneficial, or constructive investment in the stock or debt of another entity, unless the gain or loss has been
included in computing the federal taxable income before operating loss deduction and special deductions of another
taxpayer with a more closely related investment in the stock or debt of the other entity. The amount of gain added or
loss deducted shall not exceed the product obtained by multiplying such gain or loss by the taxpayer's proportionate
share, directly, indirectly, beneficially, or constructively, of the outstanding stock of the related entity immediately prior
to the direct or indirect sale, exchange, or other disposition.

(b) Except as set forth in division (I)(12)(e) of this section, to the extent not included in computing the tax-
payer's federal taxable income before operating loss cleduction and special deductions, add gains and decluct losses from
direct or indirect sales, exchanges, or other dispositions made by a related entity who is not a taxpayer, of intangible
property other than stock, securities, and debt, if such property was owned, or used in whole or in part, at any time prior
to or at the time of the sale, exchange, or disposition by either the taxpayer or by a related entity that was a taxpayer at
any time during the related entity's ownership or use of such property, unless the gain or loss has been included in com-
puting the federal taxable income before operating loss deduction and special deductions of another taxpayer with a
more closely related ownership or use of such intangible property. The amount of gain added or loss deducted shall not
exceed the product obtained by multiplying such gain or loss by the taxpayer's proportionate share, directly, indirectly,
beneficially, or constructively, of the outstanding stock of the related entity immediately prior to the direct or indirect
sale, exchange, or other disposition.
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(c) As used in division (I)(12) of this section, "rclated entity" means those entities described in divisions
(I)(12)(c)(i) to (iii) of this section:

(i) An individual stockholder, or a member of the stockholder's family enumerated in section 318 of the In-

ternal Revenue Code, if the stockholder and the meinbers of the stocldiolder's family own, directly, indirectly, benefi-
cially, or constructively, in the aggregate, at least fifty per cent of the value of the taxpayer's outstanding stock;

(ii) A stockholder, or a stockholder's partnership, estate, trust, or corporation, if the stockl older and the
stockholder's partnerships, estates, tnists, and corporations own directly, indirectly, beneficially, or constiuctively, in the
aggregate, at least fifty per cent of the value of the taxpayer's outstanding stock;

(iii) A corporation, or a party related to the corporation in a matmer that would require an attribution of
stock from the corporation to the party or from the party to the corporation under division (I)(12)(c) (iv) of this section,
if the taxpayer owns, directly, uidirectly, beneficially, or constructively, at least fifty per cent of the value of the corpo-
ration's outstanding stock.

(iv) The attribution rules of section 318 of the Internal Revenue Code apply for purposes of determining
whether the ownership requirements in divisions (I)(12)(c)(i) to (iii) of this section have been met.

(d) For purposes of the adjustments required by division (I)(12)(a) of this section, the term "investment in the
stock or debt of another entity" means only those investments where the taxpayer and the taxpayer's related entities di-
rectly, indirectly, beneficially, or constructively own, in the aggregate, at any time during the twenty-four month period
commencing one year prior to the direct or indirect sale, exchange, or other disposition of such investment at least fifly
per cent or more of the value of either the outstanding stock or such debt of such other entity.

(e) For ptuposes of the adjustments required by division (I)(12)(b) of this section, the term "related entity" ex-
cludes all of the following:

(i) Foreign corporations as defined in section 7701 of the Internal Revenue Code;

(ii) Foreign partnerships as defined in section 7701 of the Internal Revenue Code;

(iii) Corporations, partnerships, estates, and tnists created or organized in or under the laws of the Com-
monwealth of Puerto Rico or any possession of the United States;

(iv) Foreign estates and foreign trusts as defined in section 7701 of the Internal Revenue Code.

The exclusions described in divisions (1)(12)(e)(i) to (iv) of this section do not apply if the corporation,
partnership, estate, or trust is described in any one of divisions (C)(1) to (5) of section 5733.042 [5733.04.2] ofthe Re-

vised Code.

(I) Nothing in division (I)(12) of this section shall require or permit a taxpayer to add any gains or deduct any
losses described in divisions (I)(12)(f)(i) and (ii) of this section: .

(i) Gains or losses recognized for federal income tax purposes by an individual, estate, or trust without re-
gard to the attribution rules described in division (I)(12)(c) of this section;

(ii) A related entity's gains or losses described in division (I)(12)(b) of this section if the taxpayer's owner-
ship of or use of such intangible property was limited to a period not exceeding nine months and was attributable to a
transaction or a series of transactions executed in accordance with the election or elections made by the taxpayer or a
related entity pursuant to section 338 of the Internal Revenue Code.

(13) Any adjusttnent required by section 5733.042 [5733.04.2] of the Revised Code.

(14) Add any amount claimed as a credit under section 5 733.0611 [5733.06.11] of the Revised Code to the ex-

tent that such amount satisfies either of the following:

(a) It was deducted or excluded from the computation of the corporation's taxable income before operating
loss deduction and special deductions as required to be reported for the corporation's taxable year under the Internal

Revenue Code;

(b) It resulted in a reduction of the coiporation's taxable income before operating loss deduction and special
deductions as required to be reported for any of the corporation's taxable years under the Internal Revenue Code.
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(15) Deduct the amount contributed by the taxpayer to an individual development account program established
by a cotinty department ofjob and family services pursuant to sections 329.11 to 329.14 of the Revised Code for the
purpose of matchh g funds deposited by program participants. On request of the tax conunissioner, the taxpayer shall
provide any information that, in the tax commissioner's opinion, is necessary to establish the atnount deducted under
division (I)(15) of this section.

(16) Any adjustment required by section 5733.0510 [5733.05.10] or 5733, 0511 [5733.05.11] of the Revised
Code.

(17) (a) (i) Add five-sixths of the amount of depreciation expense allowed under subsection (k) of section 168
of the Internal Revenue Code, htcluding a person's proportionate or distributive share of the amount of depreciation ex-
pense allowed by that subsection to any pass-through entity in which the person has direct or indirect ownership.

(ii) Add five-sixths of the amount of qualifying section 179 depreciation expense, including a person's pro-
portionate or distributive share of the amount of qualifying section 179 depreciation expense allowed to any pass-
through entity in which the person has a direct or indirect ownership. For the purposes of this division, "qualifying sec-
tion 179 depreciation expense" means the diffcrence between (I) the atnount of depreciation expense directly or indi-
rectly allowed to the taxpayer under section 179 of the Internal Revenue Code, and (II) the amount of depreciation ex-
pense directly or indirectly allowed to the taxpayer under section 179 of the Internal Revenue Code as that section ex-

isted on December 31, 2002.

The tax commissioner, under procedures established by the cotnniissioner, may waive the add-backs related
to a pass-through entity if the person owns, difectly or indit'ectly, less than five per cent of the pass-through entity.

(b) Nothing in division (I)(17) of this section shall be constnted to adjust or modify the adjusted basis of any
asset.

(c) To the extent the add-back is attributable to property generating income or loss allocable under section
5733.051 [5733.05.1] of the RevisedCode, the add-back shall be allocated to the same location as the income or loss
generated by that property. Otherwise, the add-back shall be apportioned, subject to division (B)(2)(d) of section
5733.05 of the Revised Code.

(18) (a) If a person is required to make the add-back under division (I)(17)(a) of this section for a tax year, the
person shall deduct one-fifth of the amount added back for each of the succeeding five tax years.

(b) If the amount deducted under division (I)(18)(a) of this scction is attributable to an add-back allocated un-
der division (I)(17)(c) of this section, the amount deducted shall be allocated to the same location. Otherwise, the
amount shall be apportioned using the apportionment factors for the tazablc year in which the deduction is taken, sub-
ject to division (B)(2)(d) of section 5733.05 of the Revised Code. '

(J) Except as otherwise expressly provided or clearly appearhtg from the context, any tenn used in this chapter
has the same meaning as when used in a comparable context in the laws of the United States relating to federal income
taxes. Any reference in this chapter to the Internal Revenue Code includes other laws of the United States relating to
federal income taxes.

(K) "Financial institution" has the meaning given by section 5725.01 of the Revised Code btit does not include a
production credit association as described in 85 Stat. 597, 12 U.S.C.A. 2091.

(L) (1) A"qualifying holding company" is any corporation satisfying all of the following reqnirements:

(a) Subject to divisions (L)(2) and (3) of this section, the net book value of the corporation's intangible assets
is greater than or equal to ninety per cent of the net book value of all of its assets and at least fifty per cent of the net
book value of all of its assets represents direct or indirect investments in the equity of, loans and advances to, and ac-
counts receivable due from related members;

(b) At least ninety per cent of the corporation's gross income for the taxable year is attributable to the follow-
ing:

(i)'fhe maintenance, management, ownership, acquisition, use, and disposition of its intangible propetty, its
aircraft the use of which is not subject to regulation under 14 C.F.R. part 121 or part 135, and any real property de-
scribed in division (L)(2)(c) of this section;
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(ii) The collection and distribution of income frotn suclt property.

(c) The co poration is not a financial institution on the last day of the taxable year ending prior to the first day

of the tax year;

(d) The corporation's related members make a good faitlt and reasonable effort to make timely and fully the

adjustments required by division (C)(2) of section 5733.05 of the Revised Code and to pay timely and fitlly all uncon-

tested taxes, interest, penalties, and other fees and charges imposed under this chapter;

(e) Subject to division (L)(4) of this section, the corporation elects to be treated as a qualifying holding com-

pany for the tax year.

A corporation otherwise satisfying divisions (L)(1)(a) to (e) of this section that does not elect to be a qualify-
ing holding company is not a qualifying holding company for the purposes of this chapter.

(2) (a) (i) For purposes of making the ninety per cent computation under division (L)( l)(a) of this section, the
net book value of the corporation's assets shall not include the net book value of aircraft or real property described in
division (L)(1)(b)(i) of this section.

(ii) For purposes of making the fifty per cent computation under division (L)(1)(a) of this section, the net
book value of assets shall include the net book value of aircraft or real property described in division (L)(1)(b)(i) of this

section.

(b) (i) As used in division (L) of this section, "intangible asset" includes, but is not limited to, the corpora-
tion's direct interest in each pass-through entity only if at all times during the corporation's taxable year ending prior to
the first day of the tax year the corporation's and the corporation's related rtiembers' combined direct and indirect inter-
ests in the capital or profits of such pass-through entity do not exceed fifty per cent. If the corporation's interest in the
pass-through entity is an intangible asset for that taxable year, then the distributive share of any income from the pass-
through entity shall be income from an intangible asset for that taxable year.

(ii) If a corporation's and the corporation's related members' combined direct and indirect interests in the
capital or profits of a pass-through entity exceed fifty per cent at any time during the corporation's taxable year ending
prior to the first day of the tax year, "intangible asset" does not include the corporation's direct interest in the plss-
through entity, and the corporation shall include in its assets its proportionate share of the assets of any such pass-
through entity and shall include in its gross income its distributive share of the gross income of such pass-through entity
in the same form as was earned by the pass-through entity.

(iii) A pass-through entity's direct or indirect proportionate share of any other pass-through entity's assets
shall be included for the purpose of computing the corporation's proportionate share of the pass-throuah entity's assets
under division (L)(2)(b)(ii) of this section, and such pass-thrrough entity's distributive share of any other pass-through
entity's gross income shall be included for purposes of computing the corporation's distributive share of the pass-
through entity's gross income under division (L)(2)(b)(ii) of this section.

(c) For the purposes of divisions (L)(1)(b)(i), (1)(b)(ii), (2)(a)(i), and (2)(a)(ii) of this section, real property is
described in division (L)(2)(c) of this section only if all of the following conditions are present at all times during the
taxable year ending prior to the first day of the tax year:

(i) The real property serves as the headquarters of the corporation's trade or business, or is the place from
which the corporation's trade or bushiess is principally managed or directed;

(ii) Not more than ten per cent of the value of the real property and not more than ten per cent of the square
footage of the building or buildings that are part of the real property is used, made available, or occupied for the purpose
of providing, acquiring, transferring, selling, or disposing of tangible property or services in the normal course of busi-
ness to persons other than related members, the corporation's employees and their families, and such related members'
employees and their families.

(d) As used in division (L) of this section, "related member" has the same meaning as in division (A)(6) of

section 5733.042 [5733.04.2] of the Revised Code without regard to division (B) of that section.

(3) The percentages described in division (L)(1)(a) of this section shall be equal to the quarterly average of
those percentages as calculated during the corporation's taxable year ending prior to the first day of the tax year.



(4) With respect to the election described in division (L)(1)(e) of this section:

(a) The electiott need not accompany a timely filed repott;

(b) The election need not accompany the report; rather, the election may accompany a subsequently filed but
timely application for refund and timely ainended report, or a subsequently filed but timely petition for reassessment;

(c) The election is not urevocable;

(d) The election applies only to the tax year specified by the corporation;

(e) The corporation's related members comply with division (L)(1)(d) of this section.

Nothing in division (L)(4) of this section shall be construed to extend any statute of limitations set forth in this

chapter.

(M) "Qualifying controlled group" means two or more corporations that satisfy the ownership and control re-
quirements of division (A) of section 5733.052 (5733.05.2J of the Revised Code.

(N) "Limited liabilily company" means any limited liability company formed tmder Chapter 1705. of the Revised
Code or under the laws of any other state,

(0) "Pass-througlt entity" means a corporation that has made an election under subchapter S of Chapter 1 of Sub-
title A of the Internal Revenue Code for its taxable year under that code, or a partnership, limited liability company, or
any other person, other than an individual, trust, or estate, if the partnership, limited liability company, or other person is
not classified for federal income tax purposes as an association taxed as a corporation.

(P) "Electric company," "combined company," and "telephone company" have the sanie meanings as in s•ection

5727.01 of the Revised Code.

(Q) "Business income" means income arising from transactions, activities, and sources in the regular course of a
trade or business and 'utcludes income from real property, tangible personal property, and intangible personal property if
the acquisition, rental, management, and disposition of the property coristitute integral parts of the regular course of a
trade or business operation. "Business income" includes income, including gain or loss, from a pattial or complete liq-
uidation of a business, including, but not limited to, gain or loss from the sale or other disposition of goodwill.

(R) "Nonbusiness income" means all income other than business income.

HISTORY:

GC § 5498-1; 122 v 161, § 2; Bureau of Code Revision, 10-1-53; 134 v H 475 (Eff 12-20-71); 135 v H 95 (Eff 7-
20-73); 135 v S 277 (Eff 2-5=74); 136 v H 1(Eff 6-13-75); 136 v S 162 (Eff 7-23-76); 138 v H 653 (Eff 5-29-80); 139 v
H 694 (Eff 11-15-81); 140 v H 291 (Eff 7-1-83); 140 v H 250 (Eff 7-30-84); 141 v H 1053 (Eff 12-19-86); 141 v H 428
(Eff 12-23-86); 142 v 11171 ( E f f 7-1-87); 142 v S 386 (Eff 3-29-88); 143 v H III (Eff 7-1-89); 144 v 11298 (Eff 7-26-
91); 147 v H 215 (Eff 9-29-97); 147 v H 408 (Eff 10-1-97); 147 v H 770 (Eff 9-16-98); 148 v S 3 (Eff 7-6-99); 148 v H
471 (Eff 7-1-2000); 149 v S 261 (Eff 6-5-2002); 149 v S 200. Eff 9-6-2002; 150 v H 95, § 1, eff. 6-26-03; 150 v H 362,
§ 1, eff. 12-30-04.

NOTES:

Section Notes

The provisions of § 5 of H.B. 362 (150 v --) read as follows:

SECTION 5. (A) Except as provided in division (B) of this section, the atnendment by this act of sections 5733.04
and 5747.01 of the Revised Code, which updates references to federal income tax laws and thereby incorporates recent
changes to those laws, first applies to taxable years ending on or after the effective date of those sections, as amended
by this act.

(B) A taxpayer may in'evocably elect to apply section 5733.04 or 5747.01 of the Revised Code, as amended by this

act, to the taxpayer's taxable year ending in 2004. The filing of a return or report by the taxpayer for that taxable year
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that incorporates the amendments to those sections by this act without adjustments to reverse the effects of those
amendments constitutes the making of an irrevocable election under this section.

The effective date is set by section 6 of H.B. 362 (150 v--).

The provisions of § 236 of H.B. 95 (150 v --) read as follows:

SECTION 236. Section 5733.04 of the Revised Code is presentcd in this act as a composite of the section as
amended by both Sub. S.B. 200 and Am. Sub. S.B. 261 of the 124th General Assembly. The General Assembly, apply-
ing the principle stated in division (B) of section 152 of the Revised Code that amendments are to be hannonized if rea-
sonably capable of simultaneous operation, finds that the composite is the resulting version of the section in effect prior
to the effective date of the section as presented in this act.

See provisions, §§ 3, 4 of SB 261 (149 v --) following RC § 5743.02.

A-38



EXHIBIT 8

aLexisNeXis•
1 of I DOCUMENT

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2009 by Matthew Bender & Coinpany, Inc

a member of the LexisNexis Group
All rights reserved.

*** CURRENT TI-IROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH MARCH 4, 2009 ***
*** ANNOTATIONS CURRENT THROUGH JANUARY 1, 2009 ***

*** OPINIONS OF ATTORNF.Y GENERAL CURRENT THROUGH MARCH 4,2009 ***

TITLE 57. TAXATION
CIIAPTER 5733. CORPORATION FRANCHISE TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5733. 061 (2009)

§ 5733.061. Credit for investment in property used in refining or manufacturing

A credit shall be allowed against the tax imposed by section 5733.06 of the Revised Code for each taxable year. The
credit shall be claimed in the order required under section 5733.98 of the Revised Code. The credit shall equal the lesser
of the amount of tax due under that section after allowing for any other credits that precede the credit under this section
in that order or the difference between:

(A) The tangible personal property taxes timely paid in the taxable year that were charged agantst engines, tna-
chinery, tools, and implements owned by the taxpayer, listed for taxation in this state under section 5711.16 of the Re-
vised Code as used or designed to be used in refming or manufacturing, and acquired on or after January 1, 1978; minus

(B) The taxes that would have been charged against such property and paid during such year had it been listed
and assessed for taxation at a percentage of its true value for the year it was required to be listed, determined as follows:

(1) For 1984 through 1988, twenty per cent;

(2) For 1989, twenty-one per cent;

(3) For 1990, twenty-two per cent;

(4) For 1991, twenty-three per cent;

(5) For 1992, twenty-four per cent;

(6) For 1993 and thereafter, twenty-five per cent.

The tax commissioner may require a taxpayer to furnish any infonnation necessary to support a claim for credit
under this section, and no credit shall be allowed unless such information is provided.

No credit shall be allowed against any taxes paid on property previously required to be listed for taxation in this
state by a person other than the taxpayer.

If the sum of the credits to which the taxpayer would otherwise be entitled under this section in any tax year is
greater than the tax due under section 5733.06 of the Revised Code for that year after allowh g for any other credits that
precede the credit under this section in the order required under section 5733.98 of the Revised Code, such excess shall



be allowed as a credit in each of the ensuing threc tax years that the taxpayer owns the property, but the amount of any
excess credit al lowed in any such year shall Ue deducted from the balance carried forward to the ensuing tax year.

(C) A refundable credit, computed under division (D) of this section, is hereby provided for tax year 1994 if all of
the following couditions are met:

(1) In a taxable year end'ntg prior to July 1, 1989, the taxpayer acquired property by transfer from a transferor as

defined in division (A) of section 5733.053 [5733.05.3] of the Revised Code;

(2) Such properly acquired from the taxpayer's transferor does not qualify for the credit provided by this section
for one or more of the tax years 1989, 1990, 1991, 1992, or 1993 solely because the property previously was reqaired to
be listed for taxation in this state by a person other than the taxpayer;

(3) If section 5733. 053 [5733.05.3] of the Revised Code had been in effect by the end of the taxable year in
which the transfer occurred, division (E)(1) of section 5733.053 [5733.05.3] of the Revised Code would have allowed
the taxpayer the credit provided by this section for the property acquired from the taxpayer's transferor for one or more
of the tax years 1989, 1990, 1991, 1992, or 1993.

(D) The credit provided by division (C) of this section shall equal the difference between the following quantities:

(1) The lesser of the tax imposed or the tax paid for each of the tax years 1989, 1990, 1991, 1992, and 1993;

(2) The tax that would have been due for each of such years if both of the following apply:

(a) Division (E)(1) of section 5733.053 [5733.05.3] of the Revised Code had been in effect prior to the end of

the taxable year in which the transfer occurred;

(b) Divisions (C) and (D) of section 5733.053 [5733.05.31 of the Revised Code had been in effect prior to the

end of the taxable year in which the transfer occurred.

Division (D)(2)(b) of this section applies only if the amount described in divisions (C) and (D)(1) of section

5733.053 [5733.05.3] of the Revised Code for the taxable year ending in 1988 was greater than zero.

In no event shall the credit provided by division (C) of this section be less than zero. If the credit is affected
by an adjustment to a report for a prior tax year, or by a report or an adjustment to a report for a subsequent tax year, the
taxpayer shall file an amended annual corporation report in the manner prescribed by division (D) of section 5733.067
[5733.06.7] of'the Revised Code.

HISTORY:

137 v H 828 (Eff 3-10-78); 140 v H 291 (Ef17-1-83); 144 v S 32 (Eff 7-1-92); 144 v S 361 (Eff 1-13-93); 145 v S
269 (Eff 7-22-94); 145 v 11715 (Eff 7-22-94); 147 v H 215. Eff 6-30-97.

NOTES:

Section Notes

See provisions, § 210 of HB 215 ( 147 v --), as amended by § 4 of HB 770 (147 v --), following RC § 5733.02.
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ORC Ann. 5733. 352 (2009)

§ 5733.352. Credit for borrower's qnalified research and development loan payments

(A) As used in this section:

(1) "Borrower" means any person that receives a loan from the director of development under section 166.21 of

the Revised Code, regardless of whether the borrower is subject to the taxes imposed by sections 5733.06, 5733.065

[5733. 06.51, and 5733.066 [5733.06.6] of the Revised Code.

(2) "Related member" has the same meaning as in section 5733. 042 [5733.04.2] of the Revised Code.

(3) "Qualified research and development loan payments" has the same meaning as in division (D) of section
166.21 of the Revised Code.

(B) Beginning with tax year 2004, and in the case of a corporation subject to division (G)(2) of section 5733.01 of

the Revised Code ending with tax year 2008, a nonrefundable credit is allowed against the taxes imposed by sections

5733.06, 5733.065 [5733.06.5], and 5733.066 [5733.06.61 of the Revised Code equal to a borrower's qualified research
and development loan payments made during the calendar year immediately preceding the tax year for which the credit
is claimed. The amount of the credit for a tax year shall not exceed one hundred fifty thousand dollars. No taxpayer is
entitled to claim a credit under this section unless it has obtained a certificate issued by the director of development un-
der division (D) of section 166.21 of the Revised Code and submits a copy of the certificate with its report for the tax-
able year. Failure to submit a copy of the cettificate with the report does not invalidate a claim for a credit if the tax-
payer submits a copy of the certificate within sixty days after the tax commissioner requests it. The credit shall be
claimed'ut the order required under section 5733.98 ofthe Revised Code. The credit, to the extent it exceeds the tax-
payer's tax liability for the tax year after allowance for any other credits that precede the credit under this section in that
order, shall be carried forward to the next succeeding tax year or years until fully used. A corporation subject to division
(G)(2) of section 5733,01 of the Revised Code may carry forward any credit not fully utilized by tax year 2008 and ap-
ply it against the tax levied by Chapter 5751.. of the Revised Code to the extent allowed under section 5751.52 of the

Revised Code.

(C) A boirower entitled to a credit under this section may assign the credit, or a portion thereof, to any of the fol-
lowing:

(1) A related member of that borrower;

(2) The owner or lessee of the eligible research and development project;
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(3) A related member of the owner or lessee of the eligible research and development project.

A borrower making an ass grunent under this division shall provide written notice of the assignment to the tax
commissioner and the director of development, in such fornt as the tax commissioner prescribes, before the credit that
was assigned is used. The assignor may not claim the credit to the extent it was assigned to an assignee. The assignee
may claim the credit only to the extent the assignor has not claimed it.

(D) If any taxpayer is a parmer in a parttiership or a member in a limited liability company treated as a partnership
for federal income tax putposes, the taxpayer shall be allowed the taxpayer's distributive or proportionate share of the
credit available through the partnership or limited liability company.

(E) The aggregate credit against the taxes imposed by sections 5733.06, 5733.065 [5733.06.5], 5733.066

[5733.06.61, and 5747.02 of the Revised Code that may be claimed under this section and section 5747.331 [5747.33.1]

of the Revised Code by a borrower as a result of qualified research and development loan payments attributable during a
calendar year to any one loan shall not exceed one hundred fifty thousand dollars.

HISTORY:

150 v H 1, § 1, eff. 7-9-03; 151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff, 3-30-06.

NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v H 530.

The effective date is set by § 612.21 of 151 v 1166.

EFFECT OF AMENDMENTS

151 v H 530, effective March 30, 2006, in (B), added "and submits a copy of the certificate with its report for the
taxable year" to the end of the third sentence, and inserted the fourth sentence.

151 v H 66, effective June 30, 2005, in (B), substituted "with tax year 2004, and in the case of a corporation subject
to division (G)(2) of section 5733. 01 ofthe Revised Cocle ending with tax year 2008" for "in tax year 2004", and added

the last sentence.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY T'AX

Go to the Ohio Code Archive Directory

ORC Ann 5751.01 (2008)

§ 5751.01. Definitions

As used in this chapter:

(A) "Person" means, but is not limited to, individuals, combinations of individuals of any form, receivers, assign-
ees, trustees in bankruptcy, 5rms, companies, joint-stock companies, business trusts, estates, partnerships, limited liabil-
ity partnerships, limited liability companies, associations, joint ventures, clubs, societies, for-profit corporations, S cor-
porations, qualified subchapter S subsidiaries, qualified subchapter S trusts, trusts, entities that are disregarded for fcd-
eral income tax purposes, and any other entities. "Person" does not include nonprofit organizations or the state, its agen-
cies, its instrumentalities, and its political subdivisions.

(B) "Consolidated elected taxpayer" means a group of two or mora persons treated as a single taxpayer for pur-
poses of this cliapter as the result of an election made under section 5751.011 [5751. 01.1] of the Revised Code.

(C) "Combined taxpayer" means a group of two or more persons treated as a single taxpayer for putposes of this
chapter under section 5751.012 [5751.01.2] of the Revised Code.

(D) "Taxpayer" means any person, or any group of persons in the case of a consolidated elected taxpayer or com-
bined taxpayer treated as one taxpayer, required to register or pay tax under this chapter. "Taxpayer" does not include
excluded persons.

(E) "Excluded person" means any of the following:

(1) Any person with not more than one hundred fifty thousand dollars of taxable gross receipts during the cal-
endar year. Division (E)(1) of this section does not apply to a person that is a member of a group that is a consolidated
elected taxpayer or a combined taxpayer;

(2) A public utifity that paid the excise tax imposed by section 5727.24 or 5727.30 of the Revised Code based
on one or more measurement periods that include the entire tax period under this chapter, except that a public utility that
is a combined company is a taxpayer with regard to the following gross receipts:

(a) Taxable gross receipts directly attributed to a public utility activity, but not directly attributed to an activ-
ity that is subject to the excise tax imposed by section 5727.24 or 5727.30 of the Revised Code;

(b) Taxable gross receipts that cannot be directly attributed to any activity, multiplied by a fraction whose
numerator is the taxable gross receipts described in division (E)(2)(a) of this section and whose denominator is the total
taxable gross receipts that can be directly attributed to any activity;
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(c) Except for any differences resulting from the use of an accrual basis method of accounting for purposes of
detertnining gross receipts under this chapter and the use of the cash basis method of accounting for purposes of deter-
mining gross receipts under section 5727.24 ofthe Revised Code, the gross receipts directly attributed to the activity of a
natural gas company shall be detertnined in a matrner consistent with division (D) of section 5727.03 of the Revised
Code.

As used in division (E)(2) of this section, "combined company" and "public utility" have the same meanings
as in section 5727.01 of the Revised Code.

(3) A financial institution, as defined in section 5725.01 of the Revised Code, that paid the corporation franchise
tax charged by division (D) of section 5733.06 of the Revised Code based on one or more taxable years that include the
entire tax period under this chapter;

(4) A dealer in intangibles, as defined in section 5725.01 of the Revised Code, that paid the dealer in intangibles
tax levied by division (D) of section 5707.03 ofthe Revised Code based on one or more measurement periods that in-
clude the entire tax period under this chapter;

(5) A financial holding company as defined in the "Bank Holding Company Act," 12 U.S.C. 1841(p);

(6) A bank holding company as defined in the "Bank Holding Company Act," 12 U.S.C. 1841(a);

(7) A savings and loan holding company as defined in the "Home Owners Loan Act," 12 U.S.C. 1467a(a)(1)(D)
that is engaging only in activities or investments permissible for a financial holding company under 12 US.C. 1843(k);

(8) A person directly or indirectly owned by one or more financial institutions, financial holding'companies,
bank holding companies, or savings and loan holding companies described in division (E)(3), (5), (6), or (7) of this sec-
tion that is engaged in activities permissible for a financial holding company under 12 U.S.C. 1843(k), except that any
such person held pursuant to merchant banking authority under 12 US.C. 1843(k)(4)(H) or 12 US.C. 1843(k)(4)(1) is
not an excluded person, or a person directly or indirectly owned by one or more insurance companies described in divi-
sion (E)(9) of this section that is authorized to do the business of insurance in this state.

For the purposes of division (E)(8) of this section, a person owns anotlrer person under the following circum-
stances:

(a) In the case of corporations issuing capital stock, one corporation owns another corporation if it owns fifty
per cent or more of the other corporation's capital stock with current voting rights;

(b) In the case of a limited liability company, one person owns the company if that person's membership in-
terest, as defined in section 1705.01 of the Revised Cocle, is fifty per cent or more of the combined membership interests
of all persons owning suclr interests in the company;

(c) In the case of a partnership, trust, or other unincorporated business organization other than a limited liabil-
ity cotnpany, one person owns the organization if, under the articles of organization or other instrument goveming the
affairs of the organization, that person has a beneficial interest in the organization's profits, surpluses, losses, or distribu-
tions of fifty per cent or more of the combined beneficial interests of all persons having such an interest in the organiza-

tion;

(d) In the case of multiple ownership, the ownership interests of more than one person may be aggregated to
meet the fifty per cent ownership tests in this division only when each such owner is described in division (E)(3), (5),
(6), or (7) of this section and is engaged in activities pertnissible for a financial holding company under 12 U.SC.

1843(k) or is a person directly or itidirectly owned by one or more insurance companies described in division (E)(9) of
this section that is authorized to do the business of insurance in this state.

(9) A domestic insurance company or foreign insurance company, as defined in section 5725.01 of the Revised

Code, that paid the insurance cotnpany premiums tax imposed by section 5725.18 or Chapter 5729. of the Revised Code
based on one or more measurement periods that include the entire tax period under this chapter;

(10) A person that solely facilitates or services one or more securitizations or similar transactions for any person
described in division (E)(3), (5), (6), (7), (8), or (9) of this section. For purposes of this division, "securitization" means
transferring one or more assets to one or more persons and then issuing securities backed by the right to receive pay-
tnent from the asset or assets so transferred.
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(11) Except as otherwise provided in this division, a pre-income tax ttvst as defined in division (FF)(4) of sec-

tion 5747.01 of the Revised Code and any pass-through entity of which such pre-income tax trust owns or controls, di-
rectly, indirectly, or constructively through related interests, more than five per cent of the ownership or equity interests.
If the pre-income tax trust has made a qualifying pre-ittcome tax trust election under division (FF)(3) of section 5747.01
of the Revised Code, then the trust and the pass-tlirottgh entities of which it owns or controls, directly, indirectly, or con-
structively through related interests, more than five per cent of the owne:ship or equity interests, shall not be excluded
persons f6r purposes of the tax itnposed under section 5751.02 of the Revised Code.

(F) Except as otherwise provided in divisions (F)(2), (3), and (4), of this section, "gross receipts" means the total
amount realized by a person, without deduction for the cost of goods sold or otlier expenses incurred, that contributes to
the production of gross income of the person, including the fair market value of any property and any services received,

and any debt transferred or forgiven as consideration.

(1) The following are examples of gross receipts:

(a) Amounts realized from the sale, exchange, or other disposition of the taxpayer's property to or witlt an-
other;

(b) Amounts realized from the taxpayer's performance of services for another;

(c) Amounts realized fro n another's use or possession of the taxpayer's property or capital;

(d) Any combination of the foregoing amounts.

(2) "Gross receipts" excludes the following amounts:

(a) Interest income except interest on credit sales;

(b) Dividends and distributions from corporations, and distributive or proportionate shares of receipts and in-

come from a pass-through entity as defined under section 5733.04 of the Revised Code;

(c) Receipts from the sale, exchange, or other disposition of an asset described in section 1221 or 1231 of the

Internal Revenue Code, without regard to the length of time the person held the asset. Notwithstanding section 1221 of

the Internal Revenue Code, receipts from hedging trausactions also are excluded to the extent the transactions are en-
tered into primarily to protect a financial position, such as managing the risk of exposure to (i) foreign currency fluctua-
tions that affect assets, liabilities, profits, losses, equity, or ittvestinents in foreign operations; (ii) interest rate fluctua-
tions; or (iii) commodity price fluctuations. As used in division (F)(2)(c) of this section, "l edging transaction" has the

same meaning as used in section 1221 of the Internal Revenue Code and also includes transactions accorded hedge ac-
counting treatment under statement of financial accounting standards number 133 of the financial accounting standards
board. For the purposes of division (F)(2)(c) of this section, the actual transfer of title of real or tangible personal prop-
erty to another entity is not a hedging transaction.

(d) Proceeds received attributable to the repayment, maturity, or redemption of the principal of a loan, bond,
mutual fund, certificate of deposit, or tnarketable instrument;

(e) The principal amount received under a repurchase agreement or on account of any transaction properly

characterized as a loan to the person;

(f) Contributions received by a trust, plan, or other arrangement, any of which is described in section 501(a)

of the Internal Revenue Code, or to which Title 26, Subtitle A, Chapter I, Subchapter (D) of the Internal Revenue Code

applies;

(g) Compensation, whether current or defened, and whether in cash or in kind, received or to be received by
an employee, former employee, or the employee's legal successor for services rendered to or for an employer, including
reimbursements received by or for an individual for medical or education expenses, health insurance premiums, or em-
ployee expenses, or on account of a dependent care spending account, legal services plan, any cafeteria plan described

in section 125 of the Internal Revenue Code, or any similar employee reimbursement;

(h) Proceeds received from the issuance of the taxpayer's own stock, options, warrants, puts, or calls, or from

the sale of the taxpayer's treasury stock;

(i) Proceeds received on the account of payments from life insurance policies;
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Q) Gifts or charitable contributions received, membership dues received, and payments received for educa-
tional courses, tneetings, meals, or similar payments to a trade, professional, or other similar association; fundraising
receipts received by any person wlten any excess receipts are donated or used exclusively for charitable purposes; and
proceeds received by a nonprofit organization including proceeds realized with regard to its itnrelated business taxable

income;

(k) Damages received as the result of litigation in excess of atnounts that, if received wiLhout litigation, would
be gross receipts;

(L) Property, money, and other amounts received or acquired by an agent on behalf of another in excess of the

agent's commission, fee, or other remttneration;

(m) Tax refnnds, otlier tax benefit recoveries, and reimbursements for the tax imposed under this chapter
made by entities that are part of the same combined taxpayer or consolidated elected taxpayer group, and reimburse-
ments made by entities that are not members of a combined taxpayer or consolidated elected taxpayer group that are
required to be made for econotnic parity among multiple owners of an entity wliose tax obligation utider this chapter is
required to be reported and paid entirely by one owner, pursuant to the requirements of .sections• 5751.011 [5751.01.1]

and 5751.012 [5751.01.2] of the Revised Code;

(n) Pension reversions;

(o) Contributions to capital;

(p) Sales or use taxes collected as a vendor or an out-of-state seller on behalf of the taxing jurisdiction from a
consumer or other taxes the taxpayer is required by law to collect directly from a purchaser and remit to a local, state, or
federal tax authority;

(q) In the case of receipts from the sale of cigarettes or tobacco products by a wltolesale dealer, retail dealer,
distributor, manufacturer, or seller, all as defined in section 5743.01 of the Revised Code, an aniount equal to the federal
and state excise taxes paid by any person on or for such cigareetes or tobacco products under subtitle E of the Internal
Revenue Code or Chapter 5743. of the Revised Code;

(r) In the case of receipts from the sale of motor fiiel by a licensed motor fuel dealer, licensed retail dealer, or

licensed permissive motor fuel dealer, all as defined in section 5735.01 of the Revised Code, an amount equal to federal

and state excise taxes paid by any person on such motor fuel under section 4081 of the Internal Revenue Code or Chap-

ter 5735. of the Revised Code;

(s) In the case of receipts frotn the sale of beer or intoxicating liquor, as defined in section 4301.01 of the Re-

vised Code, by a person holding a permit issued under Chapter 4301. or 4303. of the Revised Code, an amount equal to
federal and state excise taxes paid by any person on or for such beer or intoxicating liquor under subtitle F of the Inter-
nal Revenue Code or Chapter 4301. or 4305. of the Revised Code;

(t) Receipts realized by a new motor vehicle dealer or used motor vehicle dealer, as deCned in section

4517.01 of the Revised Code, from the sale or other transfer of a motor vehicle, as defined in that section, to another
motor veliicle dealer for the purpose of resale by the transferee motor vehicle dealer, but only if the sale or other transfer
was based upon the transferee's need to meet a specific customer's preference for a motor vehicle;

(u) Receipts from a finaucial institution described in division (E)(3) of this section for services provided to the
5nancial institution in connection with the issuance, processing, servicing, and management of loans or credit accounts,
if such financial institution and the recipient of such receipts have at least fifty per cent of their ownership interests
owned or controlled, directly or constructively througlt related interests, by common owners;

(v) Receipts realized from administering anti-neoplastic dtugs and other cancer chemotherapy, biologicals,
therapeutic agents, and supportive drugs in a physician's office to patients with cancer;

(w) Funds received or used by a mortgage broker that is not a dealer in intangibles, other than fees or other
consideration, pursuant to a table-funding mortgage loan or warehouse-lending mortgage loan. Terms used in division
(F)(2)(w) of this section have the same meanings as in section 1322.01 of the Revised Code, except "mortgage broker"
means a person assisting a buyer in obtaining a mortgage loan for a fee or other consideration paid by the buyer or a
lender, or a person engaged in table-funding or warehouse-lending mortgage loans that are first lien mortgage loans.
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(x) Propeity, money, and other amounts received by a professional employer organization, as defined in sec-
tion 4125.01 of the Revised Code, from a client employer, as defined in that section, in excess of the administrative fee
charged by the professional employer organization to tlie client enrployer;

(y) In the case of an ounts retained as commissions by a permit holder under Chapter 3769. of the Revised
Code, an amount equal to the aniounts specified under that chapter that must be paid to or collected by the tax commis-
sioner as a tax and the amounts specified under that chapter to be used as purse tnoney;

(z) Qualifyi ig distribution center receipts.

(i) For purposes of division (F)(2)(z) of this section:

(I) "Qualifying distribution center receipts" means receipts of a supplier from qualified property that is de-
livcred to a qualified distribution center, multiplied by a quantity that equals one minus the Ohio delivery percentage.

(II) "Qualified property" means tangible personal property delivered to a qualified distribution center that
is shipped to that qualified distribution center solely for furthcr shipping by the qualified distribution center to another
location in this state or elsewhere. "Further shipping" includes storing and repackaging such property into smaller or
larger bundles, so long as such property is not subject to further manufacturing or processing.

(III) "Qualified distribution center" means a warel ouse or other similar facility in this state that, for the
qualifying year, is operated by a person that is not part of a combined taxpayer group and that has a qualifying certifi-
cate. However, all warehouses or other similar facilities that are operated by persons in the same taxpayer group and
that are located within one mile of each other shall be treated as one qualified distribution center.

(IV) "Qualifying year" means the calendar year to which the qualifying cettificate applies.

(V) "Qualifying period" means the period of the first day of 7uly of the second year preceding the qualify-
ing year througlt the thirtieth day of June of the year preceding the qualifying year.

(VI) "Qualifying certificate" means an annual application approved by the tax commissioner from an op-
erator of a distribution center that has filed an application as prescribed by the commissioner and paid the annual fee for
the qualifying certificate on or before the first day of September prior to the qualifying year or forty-five days after the
opening of the distribution center, wltichever is later. The application and annual fee shall be filed and paid for each
qualified distribution center.

The applicant must substantiate to the commissioner'ssatisfaction that, for the qualifying period, all per-
sons operating the distribution center have more than fifty per cent of the cost of the qualified property shipped to a lo-
cation such that it would be sitused outside this state under the provisions of division (E) of section 5751.033

[5751.03.3] of the Revised Code. The applicant must also substantiate that the distribution center cumulatively had costs
from its suppliers equal to or exceeding five hundred million dollars during the qualifying period. (For purposes of divi-
sion (F)(2)(z)(i)(VI) of this section, "supplier" excludes any person that is part of the consolidated elected taxpayer
group, if applicable, of the operator of the quali6ed distribution center.) The commissioner may require the applicant to
have an independent certified public accountant certify that the calculation of the minimum thresholds required for a
qualified distribution center by the operator of a distribution center has been made in accordance with generally ac-
cepted accounting principles. The commissioner shall issue or deny the issuance of a certificate within sixty days after
the receipt of the application. A denial is subject to appeal under section 5717.02 of the Revised Code. If the operator

files a timely appeal under section 5717.02 of the Revised Code, the operator shall be granted a qualifying certificate,
provided that the operator is liable for any tax, interest, or penalty upon amounts claimed as qualifying distribution cen-
ter receipts, other than those receipts exempt under division (C)(1) of section 5751.011 [5751.01.1 j of the Revised

Code, that would have otherwise not been owed by its suppliers if the qualifying certificate was valid.

(VII) "Ohio delivery percentage" means the proportion of the total property delivered to a destination in-
side Ohio from the qualified distribution center during the qualifying period compared with total deliveries from such
distribution center everywhere during the qualifying period.

(ii) If the distribution center is new and was not open for the entire qualifying period, the operator of the dis-
tribution center may request that the commissioner grant a qualifying certificate. If the certificate is granted and it is
later determined that more than fifty per cent of the qualified property during that year was not shipped to a location
such that it would be sitused outside of this state under the provisions of division (E) of section 5751.033 [5751.03.3] of

the Revised Code or if it is later determined that the person that operates the distribution center liad average monthly
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costs from its suppliers of less than forty million dollars during that year, then the operator of the distribution center
shall be liable for any tax, interest, or penalty upon amounts claimed as qualifying distribution center receipts, other

than those receipts exempt under division (C)(1) of section 5751.011 [5751.01.1] of the Revised Code, that would have
not otherwise been owed by its sttppliers during the qualifying year if the qualifying certificate was valid. (For purposes
of division (F)(2)(z)(ii) of this section, "supplier" excludes any person that is part of the consolidated elected taxpayer
group, if applicable, of the operator of the qualified distribution center.)

(iii) When filing an application for a qualifying certificate uttder division (F)(2)(z)(i)(Vl) of this section, the
operator of a qualified distribution center also shall provide documentation, as the commissioner requires, for the com-
missioner to ascertain the Ohio delivery percentage. The commissioner, upon isstting the qualifying certificate, also
shall certify the Ohio delivery percentage. The operator of the qualified distribution center may appeal the commis-
sioner's certification of the Ohio delivery percentage in the same manner as an appeal is taken from the denial of a
qualifying certificate under division (F)(2)(z)(i)(VI) of this section.

Within thirty days after all appeals have been exhausted, the operator of the qualified distribution center
sltall notify the affected suppliers of qualified property that such suppliers are required to file, within sixty days after
receiving notice from the operator of the qualiCcd distribution center, amended reports for the impacted calendar quarter
or quarters or calendar year, whichever the case may be. Any additional tax liability or tax overpayment shall be subject
to interest but shall not be subject to the imposition of any penalty so long as the amended returns are timely filed. The
supplier of tangible personal property delivered to the qualified distribution center shall include in its report of taxable
gross receipts the receipts from the total sales of property delivered to the qualified distribution center for the calendar
quatter or calendar year, whichever the case may be, multiplied by the Ohio delivery percentage for the qualifying year.
Notlting in division (F)(2)(z)(iii) of this section shall be construed as imposing liability on the operator of a qualified
distribution center for the tax imposed by this chapter arising from any change to the Ohio delivery percentage.

(iv) In the case where the distribution center is new and not open for the entire qualifying period, the opera-
tor shall make a good faith estimate of an Ohio delivery percentage for use by suppliers in their reports of taxable gross
receipts for the remainder of the qualifying period. The operator of the facility shall disclose to the suppliers that such
Ohio delivery percentage is an estimate and is subject to recalculation. By the due date of the next application for a
qualifying certificate, the operator shall determine the actual Ohio delivery percentage for the estimated qualifying pe-
riod and proceed as provided in division (F)(2)(z)(iii) of this section witlt respect to the calculation and recalculation of
the Ohio delivery percentage. The supplier is required to file, within sixty days after receiving notice from the operator
of the qualified distribution center, amended reports for the impacted calendar quarter or quarters or calendar year,
whichever the case may be. Any additional tax liability or tax overpayment shall be subject to interest but shall not be
subject to the iinposition of any penalty so long as the amended returns are timely filed.

(v) Qualifying certificates and Ohio delivery percentages issued by the comtnissioner shall be open to pub-
lic inspection and shall be timely published by the commissioner. A supplier relying in good faith on a certificate issued
under this division shall not be subject to tax on the qualifying distribution center receipts under division (F)(2)(z) of
this section. A person receiving a qualifying certificate is responsible for paying the tax, interest, and penalty upon
amounts claimed as qualifying distribution center receipts that would not otherwise have been owed by the supplier if
the qualifying certificate were available when it is later determined that the qualifying certificate should not have been
issued because the statutory requirements were in fact not met.

(vi) The annual fee for a qualifying certificate shall be one hundred thousand dollars for each qualified dis-
tribution center. If a qualifying certificate is not issued, the annual fee is subject to refund after the exhaustion of all
appeals provided for in division (F)(2)(z)(i)(Vl) of this section. The fee imposed under this division may be assessed in
the same manner as the tax imposed under this chapter. The first one hundred thousand dollars of the annual application
fees collected each calendar year shall be credited to the commercial activity tax administrative fund. The remainder of
the annual application fees collected shall be distributed in the same manner required under section 5751.20 of the Re-

vised Code.

(vii) The tax commissioner may require that adequate security be posted by the operator of the distribution
center on appeal when the commissioner disagrees that the applicant has met the minimutn thresholds for a qualified
distribution ceuter as set forth in divisions (F)(2)(z)(i)(VI) and (F)(2)(z)(ii) of this section.

(aa) Any receipts for which the tax imposed by this chapter is prohibited by the Constitution or laws of the
United States or the Constitution of Ohio.
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(3) In the case of a taxpayer when acting as a real estate broker, "gross receipts" includes only the portion of
any fee for the service of a real estate broker, or service of a real estate salesperson associated with that broker, that is
retained by the broker and not paid to an associated real estate salesperson or anothe- real estate broker. For the pur-
poses of this division, "real estate broker" and "real estate salesperson" have the same meanings as in section 4735.01 of

the Revised Code.

(4) A taxpayer's method of accounting for gross receipts for a tax period shall be the same as the taxpayer's
method of accounting for federal income tax purposes for the taxpayer's federal taxable year that includes the tax pe-
riod. If a taxpayer's method of accounting for federal income tax ptuposes changes, its method of accounting for gross
receipts under this chapter shall be changed accordingly.

In calculating gross receipts, the following shall be deducted to the extent included as a gross receipt in the cur-
rent tax period or repotted as taxable gross receipts in a prior tax period:

(a) Cash discounts allowed and taken;

(b) Returns and allowances;

(c) Bad debts. For the purposes of this division, "bad debts" mean any debts that ltave become worthless or
uncollectible between the preceding and current quarterly tax payment periods, have been uncollected for at least six
montlts, and may be claimed as a deduction under section 166 of the Internal Revenue Code and the regulations adopted
pursuant thereto, or that could be claimed as such if the taxpayer kept its accounts on the accrual basis. "Bad debts" does
not include uncollectible amounts on property that remains in the possession of the taxpayer until the full purchase price
is paid, expenses in attempting to collect any account receivable or for any portion of the debt recovered, and repos-
sessed property;

(d) Any amount realized from the sale of an account receivable but only to the extent the receipts frotn the
underlying transaction giving rise to the account receivable were included in the gross receipts of the taxpayer.

(G) "Taxable gross receipts" means gross receipts sitused to this state under section 5751.033 [5751.03.31 of the

Revised Code.

(H) A person has "substantial nexus with this state" if any of the following applies. The person:

(1) Owns or uses a part or all of its capital in this state;

(2) Holds a certificate of compliance with the laws of this state authorizing the person to do business in this
state;

(3) Has bright-line presence in this state;

(4) Otherwise has nexus with this state to an extent that the person can be required to remit the tax imposed un-
der this chapter under the Constitution of the United States.

(I) A person has "bright-line presence" in this state for a reporting period and for the remaining portion of the cal-
endar year if any of the following applies. The person:

(1) Has at any time during the calendar year property in this state with an aggregate value of at least fifty thou-
sand dollars. For the purpose of division (1)(1) of this section, owned property is valued at original cost and rented prop-
erty is valued at eight times the net annual rental charge.

(2) Has during the calendar year payroll in this state of at least fifty thousand dollars. Payroll in this state in-
cludes all of the following:

(a) Any amount subject to withholding by the person under section 5747.06 of the Revised Code;

(b) Any other aniount the person pays as compensation to an individual under the supervision or control of the
person for work done in this state; and

(c) Any amount the person pays for services pe-formed in this state on its behalf by another.

(3) Has during the calendar year taxable gross receipts of at least five hundred thousand dollars.

(4) Has at any time during the calendar year within this state at least twenty-five per cent of the person's total

property, total payroll, or total gross receipts.
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(5) Is domiciled in this state as an individual or for corporate, commercial, or other business purposes.

(J) "Tangible personal propetty" has the same meaning as in section 5739.01 ofthe Revised Code.

(K) "Internal Revenue Code° means the Internal Revenue Code of 1986, 100Stat. 2085, 26 U.S.C. 1, as amended.
Any term used in this chapter that is not o-therwise defined has the same meaning as when used in a cotnparable context
in the laws of the United States relating to federal inepme taxes anless a different meaning is clearly required. Any ref-
erence in this chapter to the Intemal Revenue Code includes other laws of the United States relating to federal income
taxes.

(L) "Calendar quarter" means a three-month period ending on the thirty-first day of March, the thirtieth day of
June, the tliirtieth day of September, or the thirty-first day of December.

(M) "Tax period" means the calendar quarter or calendar year on the basis of which a taxpayer is required to pay
the tax imposed under this cliapter.

(N) "Calendar year taxpayer" means a taxpayer for which the tax period is a calendar year.

(0) "Calendar quatter taxpayer" tneans a taxpayer for which the tax period is a calendar quarter.

(P) "Agent" means a person authorized by another person to act on its behalf to undettake a transaction for the
other, including any of the following:

(1) A person receiving a fee to sell financial instruments;

(2) A person retaining only a commission from a Yransaction with the other proceeds from the transaction being
remitted to another person;

(3) A person issuing liceuses and permits under section 1533.13 of the Revised Code;

(4) A lottery sales agent holding a valid license issued under section 3770.05 of the Revised Code;

(5) A person acting as an agent of the division of liquor control under section 4301.17 of the Revised Code.

(Q) "Received" includes amotmts accrued under the accrual method of accounting.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 151 v I-I 699, § 101.01, eff. 3-29-07.

NOTES:

Section Notes

The effective date is set by § 612.03 of 151 v H 699.

The provisions of § 757.24 of 151 v H 530 read as follows:

SECTION 757.24. (A) As used in this section, "qualifying year" and "qualifying certificate" have the same mcan-
ings as in division (F)(2)(z)(ii) of section 5751.01 of the Revised Code.

(B) An application for a qualifying certificate for qualifying year 2007 shall be filed on or before September 1,
2006, in accordance with the procedures prescribed in division (F)(2)(z)(i)(VI) of section 5751.01 of the Revised Cocle.

The provisions of § 821.06.03 of 151 v H 530 read as follows:

SECTION 821.06.03. (A) Except as otherwise provided in division (B) of this section, the amendments by this act
to section 5751.01 of the Revised Code, provide for or are essential to impletnentation of a tax levy. Therefore, under
Ohio Constitution, Article 1/, Section 1d, the amendments are not subject to the referendum and go into imtnediate effect
when this act becomes law.

(B) The amendment of this act adding division (F)(2)(z) to section 5751.01 of the Revised Cocle is subject to the
referendum. Therefore, under Ohio Constitution, Article 11, Section 1 c and section 1.471 of the Revised Code, the
amendment takes effect January 1, 2007. If, however, a referendum petition is filed against the amendment, the amend-
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ment, unless rejected at the referendum, goes into effect at the earliest time pennitted by law that is on or after the effec-

tive date specified in this division.

The provisions of § 83 1-06 of 151 v H 530 read as follows:

SECTION 831.06. The amendments by this act of the first paragraph of division (F) of section 5751.01, of division

(F)(2)(w) of section 5751.01, of the first paragraph of section 5751.032, and of divisions (A)(7) and (A)(8)(c) of section

5751.032 ofthe Revised Code are nonsubstantive corrections of errors in Chapter 5751. of the Revised Code.

The effective date of § 831.06 of 151 v II 530 is set by § 818.03 of 151 v H 530.

The provisions of § 557.09.06 of 151 v H 66 read as follows:

SECTION 557.09.06. (A) Notwithstanding any provision of Chapter 5751. of the Revised Code as enacted by tlris

act, "gross receipts," as defined in section 5751.01 of the Revised Code, excludes all of the following receipts if they are

received prior to July 1, 2007:

(1) Receipts from the sale of fuel by a refinery to a terminal that is intended to be used as motor fuel;

(2) Receipts from the sale of motor fuel from a terminal to a motor fuel dealer, excluding niotor fuel that is not sub-

ject to taxation under Chapter 5735. of the Revised Code;

(3) Receipts from the sale of motor fuel upon which the tax under Chapter 5735. of the Revised Code has been im-

posed.

For the purposes of this division, "motor fuel," "motor fuel dealer, and "terminal" have the same meanings as used
in section 5735. 01 of the Revised Code.

(B) For the purposes of division (A) of this section, the imposition of tax on motor fuel for the illegal use of that
fuel shall not be considered motor fuel subject to the tax under Chapter 5735. of the Revised Code.

(C) The Tax Commissioner may promulgate rules to administer this section, including prescribing the method to
determine which fitel is intended to be used as motor fuel.

Between July 1, 2005, and March 1, 2007, the Tax Commissioner shall accept recommendations and comments on
the taxation of receipts from the sale or other transfer of motor fuel under Chapter 5751. of the Revised Code, including

from persons required to report and pay the tax under Chapter 5735. of the Revised Code, and shall prepare a report
summarizing those recommendations and comments and presenting any recommendations of the Tax Commissioner.
The Tax Commissioner and shall submit the report to the President of the Senate, the Speaker of the I-Iouse of Represen-
tatives, and the leader of the minority caucus in each house on or before March 1, 2007.

The provisions of § 557.09 of 151 v H 66 read as follows:

SECTION 557.09. (A) This section applies only to the semiannual period from July 1, 2005, to December 31, 2005.

Notwithstandittg any provision of Chapter 5751. of the Revised Code as enacted by this act, for purposes of making
the first payment of the tax imposed under that chapter, a tax retum for both calendar year and calendar quarter taxpay-
ers for that semiamtual period shall be filed not later than February 10, 2006. The tax imposed by this section is a semi-
annual privilege tax measured for the semiannual period commencing July 1, 2005, that is the six-month tax period dur-
ing which the tax is measured on receipts during that period. The semiannual tax payment for all taxpayers for that
semiannual period shall be seventy-five dollars for the first five hundred thousand dollars in taxable gross receipts dur-
ing that semiannual period. In addition, a tax is imposed on all taxable gross receipts for that semiannual period in ex-
cess of five hundred thousand dollars. Such tax shall equal the product of six-tenths of one mill per dollar (the result of

rounding twenty-three per cent of two and six-tenths mills) times the remaining amount of taxable gross receipts after
subtracting five hundred thousand dollars in taxable gross receipts.

(B) Only persons excluded pursuant to divisions (E)(2) to ( 10) of section 5751.01 ofthe Revised Code, as enacted

by this act, and persons with less than one hundred fifty thousand dollars in taxable gross receipts during calendar year

2005 are not subject to this section.

(C) The tax commissioner shall take the necessary steps to implement this section and use money in the commercial
tax administrative fund to promote awareness of the tax imposed under this section and under Chapter 5751. of the Rc-

vised Code as enacted by this act by means of advertising and otl er reasonable means.
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The provisions of § 557.09.09 of 151 v H 66 read as follows:

SECTION 557.09.09. Notwithstanding any provision of Chapter 5751. of the Revised Code as enacted by this act,
for purposes of Chapter 5751. of the Revised Code, "gross receipts" excludes amounts received from the sale of tangible
personal property that is delivered into or shipped from a qualified foreign trade zone area that includes a qualified in-
termodal facility.

As used in this section:

(A) "Qualified foreign trade zone area" means a warehouse or other place of delivery or shipment that is:

(1) Located within one mile of the nearest boundary of an international airport; and

(2) Located, in whole or in pait, within a foreign trade zone as dofined in division (A) (2) of section 5709.44 of the

Revised Code.

(B) "Qualified intermodal facility" means a transshipment station that is capable of receiving and shipping freight
through rail transportation, highway transportation, and air transportation. A transshipment station is "capable of receiv-
ing and shipping freight" after the commencement of the construction of each of the rail, highway, and air transportation
components of the facility.

Not analogous to former RC,¢ 5751.01 (137 v H 415, § 7), repealed 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENllMENTS

151 v H 699, effective March 29, 2007, added the last three sentences of (F)(2)(c); and made minor stylistic
changes.

151 v H 530, effective March 30, 2006, except the amendment adding (F)(2)(z), effective January 1, 2007, added
(E)(11); added the language beginning "and reimbursements" to the end of (F)(2)(m); added the language beginning "or
other taxes" to the end of (F)(2)(p); inserted (F)(2)(z) and redesignated former (F)(2)(z) as (aa); added the language be-
ginning "to the extent" to the second paragraph of (F)(4); in (F)(4)(C), deleted "from receipts upon wliich the tax im-
posed by this chapter was paid in a prior quarterly tax payment period" from the end of the first sentence; in (I)(3), de-
leted "in this state" following "gross receipts"; in (I)(4), substituted "gross receipts" for "sales"; and corrected internal
references and made minor stylistic changes.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751. 011 (2008)

§ 5751.011. Election to be consolidated elected taxpayer

(A) A group of two or more persons may elect to be a consolidated elected taxpayer for the purposes of this chapter if
the group satisfies all of the following requirements:

(1) The group elects to include all persons, including persons enumerated in divisions (E)(2) to (10) of section

5751.01 of the Revised Code, having at least eighty per cent, or having at least fifty per cent, of the value of their owner-
ship interests owned or controlled, directly or constructively through related interests, by common owners during all or
any portion of the tax period, together with the common owners. At the election of the group, all entities that are not
incorporated or formed under the laws of a state or of the United States and that meet the elected ownersltip test shall
either be included in the group or all shall be excluded frotn the group. The group shall notify the tax cotnmissioner of
the foregoing elections before the due date of the return in which the election is to become effective. If fifty per cent of
the value of a person's ownership interests is owned or controlled by each of two consolidated elected taxpayer groups
forined under the fifty per cent ownership or control test, that peison is a metnber of each group for the purposes of this
section, and each group shall include in the group's taxable gross receipts fifty per cent of that person's taxable gross
receipts. Otherwise, all of that person's taxablc gross receipts shall be included in the taxable gross receipts of the con-
solidated elected taxpayer group of which the person is a member. In no event shall the ownership or control of 5fty per
cent of the value of a person's ownership interests by two otherwise unrelated groups form the basis for consolidating
the groups into a single consolidated elected taxpayer group or permit any exclusion under division (C) of this section of
taxable gross receipts between members of the two groups. Division (A)(3) of this section applies witlt respect to the

elections described in this division.

(2) The group makes the election to be treated as a consolidated elected taxpayer in the manner prescribed under
division (D) of this section.

(3) Subject to review and audit by the tax commissioner, the group agrees that all of the following apply:

(a) The group shall file reports as a single taxpayer for at least the next eight calendar quatters following the
election so long as at least two or more of the members of the group meet the requirements of division (A)(1) of this
section.

(b) Before the expiration of the eighth such calendar quarter, the group shall notify the commissioner if it elects
to cancel its designation as a consolidated elected taxpayer. If the group does not so notify tlie tax commissioner, the
election remains in effect for another eight calendar quarters.

Y

A-53
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(c) If, at any time dttring any of those eight calendar quarters following the election, a former member of the
group no longer meets the requirements under division (A)(1) of this section, that member shall report and pay the tax
imposed under this chapter separately, as a member of a combined taxpayer, or, if the fot-n er member satisfies such
requirements with respect to attother consolidated elected group, as a member of that consolidated elected group.

(d) The group agrees to the application of division (B) of this section.

(B) A grottp of persons making the election under this section shall report and pay tax on all of the group's taxable
gross receipts even if substantial nexus with this state does not exist for one or more persons in the group.

(C) (1) (a) Members of a consolidated elected taxpayer group shall exclude gross receipts among persons included

in the consolidated elected taxpayer group.

(b) Subject to divisions (C)(1)(c) and (C)(2) of this section, nothing in this section shall have the effect of re-
quiring a consolidated elected taxpayer group to include gross receipts received by a person enumerated in divisions

(E)(2) to (10) of section 5751.01 of the Revised Code if that person is a tnember of the group pursuant to the elections

made by the group under division (A)(1) of this section.

(c) (i) As used in division (C)(1)(c) of this section, "dealer transfer" means a transfer of property that satisfies
both of the following: (I) the property is directly transferred by any means from one member of the group to another
member of the group that is a dealer in iutangibles but is not a qualifying dealer as defined in section 5725.24 of the

Revised Code; and (II) the property is subsequently delivered by the dealer in intangibles to a person that is not a mem-

ber of the group.

(ii) In the event of a dealer transfer, a consolidated elected taxpayer group shall not exclude, under division
(C) of this section, gross receipts from the transfer described in division (C)(1)(c)(i)(I) of this section.

(2) Gross receipts related to the sale or transmission of electricity through the use of an intermediary regional
transmission organization approved by the federal energy regulatory commission shall be excluded from taxable gross
receipts under division (C)(1) of this section if all other requirements of that division are met, even if the receipts are

from and to the same member of the group.

(D) To make the election to be a consolidated elected taxpayer, a group of persons shall notify the tax cotnmis-
sioner of the election in the manner prescribed by the commissioner and pay the commissioner a registration fee equal
to the lesser of two hundred dollars or twenty dollars for each person in the group. No additional fee shall be imposed
for the addition of new members to the group once the group has remitted a fee in the amount of two hundred dollars.
The election shall be made and the fee paid before the later of the beginning of the first calendar quarter to which the
election applies or November 15, 2005. The fee shall be collected and used in the same manner as provided in section

5751.04 of the Revised Code.

The election shall be made on a form prescribed by the tax connnissioner for that purpose and shall be signed by
one or more individuals with authority, separately or together, to make a binding election on behalf of all persons in the

group.

Any person acquired or formed after the filing of the registration shall be included in the group if the person meets
the requirements of division (A)(1) of this section, and the group shall notify the tax contmissioner of any additions to
the group with the next tax return it files with the commissioner.

(E) Each member of a consolidated elected taxpayer is jointly and severally liable for the tax imposed by this chap-
ter and any penalties or interest thereon. The tax commissioner may require one person in the group to be the taxpayer
for purposes of registration and remittance of the tax, but all members of the group are subject to assesstnent under sec-

tion 5751.09 of the Revised Code.

HISTORY:

151 v I-I 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 151 v H 699, § 101.01, eff. 3-29-07.

NOTES:

Section Notes

A-54
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The effective date is set by § 612.03 of 151 v I-I 699.

The effective date is set by § 818.03 of 151 v H 530.

The effective date is set by § 612.21 of 151 v I-I 66.

EFFECT OF AMENllMENTS

151 v I-I 699, effective March 29, 2007, rewrote (C)(1).

151 v H 530, effective March 30, 2006, rewrote the section.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn. 5751, 012 (2008)

§ 5751.012. Combined taxpayer group

(A) All persons, other than persons enumerated in divisions (E)(2) to (10) of section 5751.01 of the Revised Code,
having more than fifty per cent of the value of their ownership interest owned or controlled, directly or constructively
through related interests, by common owners during all or any portion of the tax period, together with the common
owners, shall be niembers of a combined taxpayer if those persons are not members of a consolidated elceted taxpayer
pursuant to an election under section 5751.011 f5751.01.11 of the Revised Code.

(B) A combined taxpayer shall register, file returns, and pay taxes under this chapter as a single taxpayer.

(C) A combined taxpayer shall neither exclude taxable gross receipts between its members nor from others that are
not members.

(D) A combined taxpayer shall pay to the tax commissioner a registration fee equal to the lesser of two hundred
dollars or twenty dollars for each person in the group. No additional fee shall be itnposed for the addition of new mem-
bers to the group once the group has reinitted a fee in the amount of two hundred dollars. The fee shall be timely paid
before the later of the beginning of the first calendar quarter or November 15, 2005. The fee shall be collected and used
in the same manner as provided in section 5751.04 of the Revised Code.

Any person acquired or fotmed after the filing of the registration shall be included in the group if the person meets
the requirements of division (A) of this section, and the group must notify the tax commissioner of any additions with
the next qttarterly tax return it files with the commissioner.

(E) Each metnber of a combined taxpayer isjointly and severally liable for the tax imposed by this chapter and any
penalties or interest thereon. The tax commissioner may require one person in the group to be the taxpayer for purposes
of registration and remittance of the tax, but all members of the group are subject to assessment under section 5751.09
of the Revised Code.

FIISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.

A-56
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn.575/.013 (2008)

§ 5751.013. Property transferred into Ohio within one year after receipt out of Ohio

(A) Except as provided in division (B) of this section:

(1) A person shall include as taxable gross receipts the value of property the person transfers into this state for the
person's own use within one year after the person receives the property outside this state; and

(2) In the case of an elected consolidated taxpayer or a combined taxpayer, the taxpayer shall include as taxable
gross receipts the value of property that any of the taxpayer's members transferred into this state for the use of any of the
taxpayer's members within one year after the taxpayer receives the property outside this state.

(B) Property brought into this state within one year aRer it is received outside this state by a person or group de-
scribed in division (A)(1) or (2) of this section shall not be included as taxable gross receipts as required under those
divisions if the tax commissioner ascettains that the property's receipt outside this state by the person or group followed
by its transfer into this state within one year was not intended in whole or in part to avoid in whole or in part the tax
imposed under this chapter.

(C) The tax commissioner may adopt rules necessary to administer this section.

HISTORY:

151 v H 66, § 101.01, eff, 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 wH 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn. 5751.02 (2008)

§ 5751.02. Commercial activity tax levied on persons with taxable gross receipts; restrictions on billing or invoicing tax
to another person

(A) For the purpose of funding the needs of this state and its l6cal governments beginning with the tax period that
commences July 1, 2005, and continuing for every tax period thereafter, there is hereby levied a commercial activity tax
on each person with taxable gross receipts for the privilege of doing business in this state. For the purposes of this chap-
ter, "doing business" means engaging in any activity, whether legal or illegal, that is conducted for, or results in, gain,
profit, or income, at any time during the calendar year. Persons on which the commercial activity tax is levied include,
but are not limited to, persons with substantial nexus with this state. The tax imposed under this section is not a transac-
tional tax and is not subject to Public Law No. 86-272, 73 Stat. 555. The tax imposed under this section is in addition to
any other taxes or fees imposed under the Revised Code. The tax levied under this section is imposed on the person re-
ceiving the gross receipts and is not a tax imposed directly on a purcliaser. The tax imposed by this section is an annual
privilege tax for the calendar year that, in the case of calendar year taxpayers, is the amiual tax period and, in the case of
calendar quarter taxpayers, contains all quarterly tax periods in the calendar year. A taxpayer is subject to the annual
privilege tax for doing business during any portion of such calendar year.

(B) The tax imposed by this section is a tax on the taxpayer and shall not be billed or invoiced to another person.
Even if the tax or any portion thereof is billed or invoiced and separately stated, such amounts remain part of the price
for purposes of the sales and use taxes levied undcr Chapters 5739. and 5741. of the Revised Code. Nothing in division
(B) of this section prohibits a person from including in the price charged for a good or service an amount sufficient to
recover the tax imposed by this section.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

See provisions of § 557.09 of 151 v H 66 following RC § 5751.01.

Not analogous to former RC § 5751.02 (137 v H 415, § 7), repealed 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.

The enactment of (B) by 151 v H 66 was disapproved in part by the Governor.

A-58
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn. 5751.03 (2008)

§ 5751.03. Computation of tax; credit if funds transfcrred to commercial activity tax refund fund

(A) Except as provided in divisions (B) and (D) of this section and in sections 5751.031 [5751.03.1] and 5751.032
[5751.03.2] of the Revised Code, the tax levied under this section for eacli tax period shall be the product of two and
six-tenths mills per dollar times the remainder of the taxpayer's taxable gross receipts for the tax period after subtracting
the exclusion amount provided for in division (C) of this section.

(B) Notwithstanding division (C) of this section, the tax on the first one million dollars in taxable gross receipts
each calendar year shall be one hundred fifty dollars. For calendar year 2006, the tax imposed under this division shall
be paid not later than May 10, 2006, by both calendar year taxpayers and calendar quarter taxpayers. For calendar year
2007 and thereafter, the tax imposed under this division shall be paid with the fourth-quarter tax return or annual tax
return for the prior calendar year by both calendar year taxpayers and calendar quarter taxpayers.

(C) (1) Each calendar quarter taxpayer may exclude the first two hundred fifty thousand dollars of taxable gross re-
ceipts for a calendar quarter and may carry forward and apply any unused exclusion amount to the three subsequent
calendar quarters. Each calendar year taxpayer may exclude the first one million dollars of taxable gross receipts for a

calendar year.

(2) A taxpayer switchiug from a calendar year tax period to a calendar quarter tax period may, for the first quarter
of the change, apply the prior calendar quarter exclusion amounts to the first calendar quarter return the taxpayer files
that calendar year. The tax rate shall be based on the rate imposed that calendar quarter when the taxpayer switches
from a calendar year to a calendar quarter tax period.

(D) There is hereby allowed a credit against the tax imposed under this chapter for each of the following calendar
years if a transfer was made in the preceding calendar year from the general revenue fund to the commercial activity tax
refund fund under division (D) of section 5751.032 [5751.03.21 qf the Revised Code: calendar years 2008, 2010, and
2012. The credit is allowed for taxpayers that paid in full the tax imposed under this chapter for the calendar year in
which the transfer was made. The amount of a taxpayer's credit equals the amount computed under division (D) of sec-
tion 5751.032 [5751.03.2] of the Revised Code.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

A-59
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Not analogous 1o fornver RC § 5751.03 (137 v H 415, § 7), repealed 739 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.031 (2008)

§ 5751.031. Computation of tax imposed per calendar quarter

This section applies only to calendar quatter taxpayers. The tax imposed per calendar quarter under division (A) of
section 5751.03 of the Revised Code shall be computed as follows:

(A) From January 1, 2006, to March 31, 2006, by multiplying the tax otherwise due under that division by

twenty-tltree per cent;

(B) From April 1, 2006, to March 31, 2007, by multiplying the tax otherwise due under that division by forty per
cent;

(C) From April 1, 2007, to March 31, 2008, by multiplying the tax otherwise due under that division by sixty per

cent;

(D) From April 1, 2008, to March 31, 2009, by multiplying the tax otherwise due under that division by eighty

per cent; `

(E) After March 31, 2009, one hundred per cent of the tax due under that division.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn. 5751.032 (2008) ,

§ 5751 _032. Computation of tax collected during test period; rate adjustments; biennial legislative review

(A) As used in this section:

(1) "CAT" refers to the tax levied by this chapter.

(2) "CAT collected" means, with regard to a CAT test period, the net amount of CAT, exclusive of registration
fees, received in the period after subtracting any CA'1' refunded in the period.

(3) "First CAT test period" means the twenty-four month pcriod beginning July 1, 2005, and ending June 30,

2007.

(4) "Second CAT test period" means the twelve-month period beginning July 1, 2008, and ending June 30, 2009.

(5) "Third CAT test period" means the twelve-month period beginning July 1, 2010, and ending June 30, 2011.

(B) Not later than the last day of September immediately following the end of each CAT test period, the tax com-
missioner shall compute the amount of CAT collected dttrittg that test period. If the amount is greater than one hundred
ten per cent of the prescribed CAT collections for that period, the commissioner shall proceed as provided in divisions
(C) and (D) of this section_ For the purposes of division (B) of this section, the prescribed CAT collections for the CAT

test periods are as follows:

(1) For the first CAT test period, eight hundred fifteen million dollars;

(2) For the second CAT test period, one billion one hundred ninety million dollars less any amount credited to the
commercial activity tax refund fund with regard to the first CAT test period;

(3) For the third CAT test period, one billion six hundred ten million dollars less any amount credited to the
commercial activity tax refund fund with regard to the second CAT test period.

(C) (1) If the amount of CAT collected during a CAT test period exceeds one hundred ten per cent of the prescribed
CAT collections for that test period, the tax commissioner shall determine a new tax rate equal to the tax rate that would
have yielded the prescribed CAT collections during that test period less one-half of the amount of the excess that was
certified to the director of budget and management for the test period under division (D) of this section. The tax rate

shall be the rate that would have to be imposed under division (A) of section 5751.03 of the Revised Code before auy

applicable phase-in percentages under section 5751.031 [5751. D3.1] of the Revised Code or otherwise provided by law

to yield the prescribed CAT collection after applying any applicable phase-in percentages.
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(2) A new tax rate computed under division (C)(1) of this section shall be expressed as a number of tnills per dol-
lar, rounded to Che nearest one-hundredth of one mill. The rate shall be rounded upward by one-hundredth of one mill

only if the next decimal digit is five or more.

(3) Not later than the last day of September following the end of the CAT test period on the basis of which a new
tax rate is computed, the tax commissioner shall cettify the new tax rate to the governor, the president of the senate, the
speaker of the house of representatives, and all other tnembet's of the general assenibly. The commissioner shall publish
the new tax rate by journal entry and provide notice of the new tax rate to taxpayers. The new tax rate shall be the rate

imposed under division (A) of section 5751.03 of the Revis•ed Code beginning with the ensuing calendar year, and is

subject to any applicable phase-in percentages provided for under section 5751.031 [5751.03.1] of the Revised Code.

(D) If the amount of CAT collected during a CAT test period exceeds one hundred ten per cent of the prescribed
CAT collections for that test period, the tax cotnmissioner shall certify the excess amount to the director of budget and
management uot later than the last day of September immediately following the end of that test period. The director
shall forthwith transfer fi-om the general revenue fttud one-half of the amount of the excess so certified to the commer-
cial activity tax refund fund, which is hereby created in the state treasury, and the remaining one-half of the aniount of
the excess to the budget stabilization fund. All money credited to the commercial activity tax refund fund shall be ap-
plied to reimburse the general revenue fund, school district tangible property tax replacement fitnd, and local govern-
ment tangible property tax replacement fund for the diminution in revemie caused by the credit provided under division

(D) of section 5751.03 of the Revised Code. On or before the last day of May, August, and October of the calendar year
that begins after the end of the test period, and on or before ttie last day of February of the following calendar year, the
director of budget and management shall transfer one-foutth of the amount that had been transferred to the commercial
activity tax refund fund to each of those funds in the proportions specified under division (B) of section 5751.21 of the

Revised Code.

In the calendar year that begins immediately after the year in which a transfer is made to the commercial activity
tax refund fund, the tax commissioner shall compute the amount to be credited, under division (D) of section 5751.03 of

the Revised Code, to each taxpayer that paid in fiIll the tax imposed under this chapter for the calendar year in which the
transfer was made. The credit allowed to each such taxpayer shall equal the amount transferred to the commercial activ-
ity tax refund fund multiplied by a fraction, the numerator of which is the amount of tax paid by that taxpayer for that
calendar year and the denominator of which is the total of the taxes paid by all such taxpayers for which the credit is
allowed. The credit applies only to the calendar year that begins immediately after the year in which a transfer is made
to the commercial activity tax refund fund under this division."

(E) It is the intent of the General Assembly to conduct a rcview of the prescribed CAT collections and rate adjust-
menrs provided for under divisions (A) to (D) of this section every two years in conjunction with its biennial budget
deliberations, and to establish lower prescribed CAT collections or reduce the rate of tax levied under this chapter on

the basis of the following three factors:

(1) The revenue yield of the tax;

(2) The condition of the Ohio economy;

(3) Savings realized by ongoing reform to medicaid and other policy initiatives.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 152 v 1167, § 101.01, eff. 6-30-07.

NOTES:

Section Notes

The effective date is set by § 609.10 of 152 v H 67.

The effective date is set by § 818.03 of 151 v H 530.

See provisions of § 831.06 of 151 v H 530 following RC § 5751.01.

151 v H 530, effective March 30, 2006, made minor stylistic changes.
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The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

152 v H 67, effective June 30, 2007, in the introductory language of (B), deleted "less than ninety per cent or" pre-
ceding "greater than"; in (B)(2) and (3), substituted "refund" for "reduction"; deleted (C)(1), pettaining to a tax rate es-
tablished from a CAT test period that is less than ninety per cent of the prescribed CAT collections for that test period;
and corrected internal references and made minor stylistic changes.
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CHAPTER 5751. COMMERCIAL ACTIVITY TAX
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ORCAnn. 5751.033 (2008)

§ 5751.033. Situsing of gross receipts to Ohio

For the purposes of this chapter, gross receipts shall be sitused to this state as follows:

(A) Gross rents and royatties from real property located in this state shall be sitused to this state.

(B) Gross rents and royalties from tangible personal property shall be sitused to this state to the extent the tangi-
ble personal property is located or used in this state.

(C) Gross receipts from the sale of electricity and electric transmission and distribution services shall be sitused to

this state in the manner provided under section 5733.059 [5733.05.9] of the Revised Code.

(D) Gross receipts from the sale of real property located in this state shall be sitused to this state.

(E) Gross receipts from the sale of tangible personal property shall be sitused to this state if the property is re-
ceived in this state by the purchaser. In the case of delivery of tangible personal property by common carrier or by other
means of transportation, the place at which such property is ultimately received after all transportation has been com-
pleted shall be considered the place where the purchaser receives the property. For putposes of this section, the phrase
"delivery of tangible personal property by common carrier or by other means of transpottation" includes the situation in
which a purchaser accepts the property in this state and then transports the property directly or by other means to a loca-
tion outside this state. Direct delivery in this state, other than for purposes of transportation, to a person or firm desig-
nated by a purchaser constitutes delivery to the purchaser in this state, and direct delivery outside this state to a person
or firm designated by a purchaser does not constitute delivery to the purchaser in this state, regardless of where title
passes or other conditions of sale.

(F) Gross receipts from the sale, exchange, disposition, or other grant of the right to use trademarks, trade names,
patents, copyrights, and similar intellectual property shall be sitused to this state to the extent that the receipts are based
on the amount of use of the property in this state. If the receipts are not based on the amount of use of the property, but
rather on the right to use the property; and the payor has the right to use the property in this state, then the receipts from
the sale, exchange, disposition, or other grant of the right to use such property shall be sitused to this state to the extent
the receipts are based on the right to use the property in this state.

(G) Gross receipts from the sale of transportation services by a common or contract ca Tier shall be sitused to this
state in propottion to the mileage traveled by the carrier during the tax period on roadways, waterways, airways, and
railways in this state to the mileage traveled by the carrier dm ing the tax period on roadways, waterways, airways, and
railways everywhere. With prior written approval of the tax co nmissioner, a common or contract carrier may use an

alternative situsing procedure for transportation services.
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(H) Gross receipts fi om dividends, interest, and otlier sources of income from financial instruments described in

divisions (F)(4), (5), (6), (7), (8), (9), (10), (11), and (13) of section 5733.056 of the Revised Code sliall be sitused to

this state in accordance with the situsing provisions set fottlt in those divisions. When applying the provisions of divi-

sions (F)(6), (8), and (13) of section 5733.056 [5733.05.6] of the Revised Code, "gross receipts" shall be substituted for

"net gains" wherever "net gains" appears in those divisions. Nothing in this division litnits or modifies the exclusions

enumerated in divisions (E) and (F)(2) of section 5751.01 of the Revised Code. The tax commissioner may prontulgate

rules to further specify the tnatmer in which to situs gross receipts subject to this division.

(I) Gross receipts from the sale of all other services, and all other gross receipts not otherwise sitused under this
section, sball be sitttsed to this state in the proportion that the purehascr's benefit in this state with respect to what was
purchased bears to the purchaser's benefit everywhere with respect to what was purchased. The physical location where
the purchaser ultimately uses or receives the benefit of what was purchased shall be paramount in detertnining the pro-
portion of the benefit in this state to the benefit everywhere. If a taxpayer's records do not allow the taxpayer to deter-
mine that location, the taxpayer may use an alteinative method to situs gross receipts under this division if the altetna-
tive method is reasonable, is consistently and uniformly applied, and is supported by the taxpayer's records as the re-
cords exist when the service is provided or within a reasonable period of time thereafter.

(J) If the situsing provisions of divisions (A) to (H) of this section do not fairly represent the extent of a person's
activity in this state, the person may request, or the tax commissioner may require or permit, au alternative method.
Such request by a person must be made within the applicable statute of limitations set forth in this chapter.

(K) The tax commissioner may adopt rules to provide additional guidance to the application of this section, and
provide alternative metliods of situsing gross receipts that apply to all persons, or subset of persons, that are engaged in

similar business or trade activities.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 699, § 101.01, eff. 3-29-07.

NOTES:

Section Notes

The effective date is set by § 612.03 of 151 v 11699.

The etfective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 699, effective March 29, 2007, added the last sentence to (I); and made minor stylistic changes.
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ORCAnn. 5751.04 (2008)

§ 5751.04. Registration witlt tax commissioner; fee

(A) Not later than the later of November 15, 2005, or thirty days after a person first has tnore than one hundred flfry
thousand dollars in taxable gross receipts in a calendar year, each person subject to this chapter shall register with the
tax commissioner on the form prescribed by the commissioner. The form shall include the following:

(1) The person's name;

(2) If applicable, the name of the state or country under the laws of which the person is incoiporated;

(3) If applicable, the location of a person's principal office and the name and address of the officer or agent of the
corporation in charge of the business;

(4) If applicable, the names of the person's president, secretary, treasurer, and statutory agent designated pursuant

to section 1703.041 [1703.04.1] of the Revi.sed Code, with the post office address of each;

(5) The kind of business in which the person is engaged, including applicable business or industry codes;

(6) If required by the tax commissioner, the date of the beginning of the person's amiual accounting period that
includes the first day of January of the taxable calendar year;

(7) If the person is not a corporation or a sole proprietor, the names of the person's owners and officers, if re-

quired by the tax commissioner;

(8) The person's federal employer identification number or numbers or, if those are not applicable, the person's

social security number or equivalent;

(9) All other information that the commissioner requires to administer and enforce this chapter.

(B) Except as otherwise provided in this division, each person registering with the tax commissioner as required by
division (A) of this section shall pay a registration fee. The fee shall be in the amount of fifteen dollars if a person regis-
ters electronically and twenty dollars if a person does not register electronically. The registration fee shall be paid in the
manner prescribed by the tax commissioner at the same time the registration is due if a person is subject to the tax im-
posed under this chapter before January 1, 2006. If a person first becomes subject to the tax after that date, the registra-
tion fee is payable with the first tax period return the person is required to file as prescribed by section 5751.051

[5751.05.11 of the Revised Code. If a registration fee is not paid when due, an additional fee is imposed in the amount of
one hundred dollars per month or part thereof the fee is outstanding, not to exceed one thousand dollars. The tax com-
missioner may abate the additional fee. The fee imposed under this division may be assessed in the same manner as the
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tax imposed under this chapter. Proceeds frotn the fee shall be credited to the commercial activity tax administrative
fund, which is hereby created in the state treasury for the commissioner to use in implementing and adtninistering the
tax imposed under this chapter.

No registration fee is payable by a person for a calendar year if the person first begins business operations in this
state after the thirtieth day of November of that calendar year or if the person's taxable gross receipts for the calendar
year exceed one hundred fifty thousand dollars but do not exceed one hundred fifty thousand dollars as of the first day
of December of the calendar year.

Registration fees paid under this section, excluding any additional fee imposed for late payment of the registration
fee, shall be credited against the first payment of tax payable under section 5751.03 of the Revised Code after the regis-
tration fee is paid.

(C) If a person that has registered under this section is no longer a taxpayer subject to this chapter, including no
longer being a taxpayer because of the application of division (E)(1) of section 5751.01 ofthe Revised Code, the person
shall notify the commissioner that the person's registration should be cancelled.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.

NOTES:

Section Notes

I'he effective date is set by § 818.03 of 151 v H 530.

Not analogaus to former RC § 5751.04 (137 v 11415, § 7), repealed 139 v H 694, § 2, eff I1-15-81.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 530, effective March 30, 2006, in (A)(3), deleted "and, in the case of a foreign corporation, the location of
its principal place of business in this state" preceding "and the name" and "in this state" from the end; added "if required
by the tax commissioner" to the beginning and end of (A)(6) and (7), respectively; and made niinor stylistic changes.
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ORC Ann. 5751.05 (2008)

§ 5751.05. Election to be calendar year taxpayer; nonelecting taxpayer is calendar quarter taxpayer; approval of devia-

tion

(A) If a person subject to this chapter anticipates that the person's taxable gross receipts will be one million dollars or
less in calendar year 2006, the person may elect to be a calendar year taxpayer. If a person is not required to be regis-
tered under this section for calendar year 2006 and anticipates that the person's taxable gross receipts will be one milliou
dollars or less in the first calendar year the person is required to register under this section, the person may elect to be a
calendar year taxpayer.

(B) Any person that is a calendar year taxpayer pursuant to an election under division (A) of this section shall be-
come a calendar quaiter taxpayer in the subsequent calendar year if the person's taxable gross receipts for the prior cal-
endar year are more than one million dollars, and shall remain a calendar quarter taxpayer until the person notifies the
tax commissioner, and receives approval in writing from the tax commissioner, to switch back to being a calendar year
taxpayer. Nothing in this division prohibits a person that has elected to be a calendar year taxpayer from notifying the
tax commissioner, using the procedures prescribed by the cotnmissioner, that it is switching back to being a calendar

quaiter taxpayer.

(C) Any taxpayer that is not a calendar year taxpayer pursuant to this section is a calendar quarter taxpayer. The tax
commissioner may grant written approval for a calendar quarter taxpayer to use an alternative reporting schedule or
estimate the amount of tax due for a calendar quarter if the taxpayer demonstrates to the commissioner the need for such
a deviation. The commissioner may adopt a rule to apply division (C) of this section to a group of taxpayers without the

taxpayers having to receive written approval fi'om the commissioner.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.

NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v H 530.

Not analogous to former RC § 5751.05 (137 v H 415, § 7), repealed 139 v II 694, § 2, eff 11-15-81.
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The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 530, effective March 30, 2006, made minor stylistic changes.
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ORC Ann. 5751. 051 (2008)

§ 5751.051. Filing of quarterly or ammal tax return; minimum tax paid by person first becoming subject to tax

(A) (1) Not later than forty days after the end of each calendar quarter, every taxpayer other than a calendar year tax-
payer shall file with the tax commissioner a tax retutn in such fonn as the commissioner prescribes. The return shall
include, but is not limited to, the amount of the taxpayer's taxable gross receipts for the calendar quarter and shall indi-
cate the amount of tax due under section 5751.03 of the Revised Code for the calendar quarter.

(2) (a) Subject to division (C) of section 5751.05 ofthe Revised Code, a calendar quarter taxpayer shall report the

taxable gross receipts for that calendar quarter.

(b) With respect to taxable gross receipts incorrectly reported in a calendar quarter that has a lower tax rate, the
tax sltall be computed at the tax rate in effect for the qttarterly retuin in which such receipts sltould have been reported.
Nothing in division (A)(2)(b) of this section prohibits a taxpayer from filing an application for refund under section

5751.08 ofthe Revised Code with regard to the incorrect reporting of taxable gross receipts discovered after filing the
annual return described in division (A)(3) of this section.

A tax return shall not be deemed to be an incorrect reporting of taxable gross receipts for the putposes of divi-

sion (A)(2)(b) of this section if the return reflects between ninety-five and one hundred five per cent of the actual tax-
able gross receipts for the calendar quarter.

(3) The tax return filed for the fonrth calendar quarter of a calendar year is the annual return for the privilege tax
imposed by this clrapter. Such return shall report any additional taxable gross receipts not previously reported in the
calendar year and shall adjust for any over-reported taxable gross receipts in the calendar year. If the taxpayer ceases to
be a taxpayer before the end of the calendar year, the last return the taxpayer is required to file shall be the annual return
for the taxpayer and the taxpayer shall report any additional taxable gross receipts not previously reported in the calen-
dar year and shall adjust for any over-reported taxable gross receipts in the calendar year.

(4) Because the tax imposed by this chapter is a privilege tax, the tax rate with respect to taxable gross receipts
for a calendar quarter is not fixed until the end of the measurement period for each calendar quarter. Subject to division

(A)(2)(b) of this section, the total amount of taxable gross receipts reported for a given calendar quarter shall be subject
to the tax rate in effect in that quaiter.

(5) Not later than forty days after the end of each calendar year, every calendar year taxpayer shall file witl the
tax commissioner a tax return in such forin as the commissioner prescribes. The return shall include, but is not limited
to, the atnount of the taxpayer's taxable gross receipts for the calendar year and shall indicate the amount of tax due un-
der s•ection 5751.03 of the Revised Code for the calendar year.
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(B) (1) A person that first becomes subject to the tax imposed under this chapter shall pay the miuimum Lax im-
posed under division (B) of section 5751.03 of the Revised Code along with the registration fee imposed under this sec-
tion, if applicable, on or before the day the return is required to be filed for that quaiter under division (A)(1) of this
section, regardless of whether the person elects to be a calendar year taxpayer under section 5751.05 ofthe Revised
Code.

(2) The amount of the minimutn tax for a person subject to division (B)(1) of ttiis section shall be reduced to sev-
enty-five dollars if the registration is timely filed after the first day of May and before the first day of January of the
following calendar year.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.

NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v 1-I 530.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 530, effective March 30, 2006, rewrote (B).
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ORC Ann. 5751.06 (2008)

§ 5751.06. Penalties and interest

(A) Any taxpayer that fails to file a retum or pay the full amount of the tax due within the period prescribed therefor
under this chapter shall pay a penalty in an amount not exceeding the greater of fifty dollars or ten per cent of the tax
required to be paid for the tax period.

(B) (1) If any additional tax is found to be due, the tax cominissioner may impose an additional penalty of up to fif-
teen per cent on the additional tax found to be due.

(2) Any delinquent payments of the tax made after a taxpayer is notified of an audit or a tax discrepancy by the
commissioner is subject to the penalty imposed by division (B) of this section. If an assessment is issued under section

5751.10 of the Revised Code in connection with such delinquent payments, the payments shall be credited to the as-

sessment.

(C) After calendar year 2008, the tax commissioner tnay impose an additional penalty against a taxpayer that fails
to switch to being a calendar quarter taxpayer at the time it had over two mil lion in taxable gross receipts in the calendar

year, as required under section 5751.04 of the Revised Code. The penalty may be imposed in an amount not to exceed
ten per cent of the tax due above two million dollars in taxable gross receipts for the calendar year. Any penalty im-
posed under this division is in addition to any other penalties imposed under this section.

(D) If the tax commissioner notifies a person required to register tmder section 5751.05 of the Revised Code of such

requirement and of the requirement to remit the tax due under this chapter, and the person fails to so register and retnit
the tax within sixty days after such notice, the tax commissioner may impose an additional penalty of up to thirty-five
per cent of the tax due. The penalty imposed under this division is in addition to any other penalties imposed under this

section.

(E) The tax commissioner may collect any penalty or interest imposed by this section in the same manner as the tax
imposed under this chapter. Penalties and interest so collected shall be considered as revenue arising from the tax im-
posed under this chapter.

(F) The tax comniissioner may abate all or a portion of any penalties imposed under this section and may adopt

rules goveming such abatements.

(G) If any tax due is not timely paid in accordance witlt this chapter, the taxpayer shall pay interest, calculated at

the rate per annum prescribed by section 5703.47 of the Revised Code, from the date the tax payment was due to the

date of payment or to the date an assessment was issued, whichever occurs first.
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(H) The tax commissioner inay impose a penalty of up to ten per cent for any additional tax that is due under divi-
sion (A)(2)(b) of section 5757.051 [5751.05.1] ofthe Revised Code from a taxpayer incoiTectly reporting its taxable
gross receipts.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

Not analogous to former RC § 5751.06 (137 v H415, § 7), repeaded 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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ORCAnn. 5751.07 (2008)

§ 5751.07. Electronic filing and payment

(A) Any person required to file returns for a calendar quarter shall remit each tax payment, and, if required by the tax
commissioner, file the tax return or the annual report, electronically. The commissioner may require taxpayers to use the
Ohio business gateway as defined in section 718.051 [718.05. 1] of the Revised Code to file returns and remit the tax, or
may provide another means for taxpayers to file and remit the tax electronically.

(B) A person required by this section to remit taxes or file returns electronically may apply to the tax commissioner,
on the form prescribed by the commissioner, to be excused from that requirement. The commissioner may excuse a per-
son from the requirements of this division for good cause.

(C) (1) If a person required to remit taxes or file a return electronically under this section fails to do so, the com-
missioner may iinpose a penalty not to exceed the following:

(a) For eitlie- of the first two calendar quarters the person so fails, five per cent of the amount of the paytnent
that was required to be remitted;

(b) For the third and any subsequent calendar quarters the person so fails, ten per cent of the amount of the
payment that was required to be remitted.

(2) The penalty imposed under division (C)(1) of this section is in addition to any other penalty imposed under
this chapter and shall be considered as revenue arising from the tax imposed under this chapter. A penalty may be col-
lected by assessment in the manner prescribed by section 5751.09 ofthe Revised Code. The tax commissioner may
abate all or a portion of suclt a penalty.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

Not analogot s to former RC§ 5751.07 (137 v H 415, § 7), repealed 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Oltio Code Archive Directory

ORCAnn. 5751.08 (2008)

§ 5751.08. Refunds

(A) An application for refund to the taxpayer of the amount of taxes imposed under this chapter that are overpaid, paid
illegally or erroneously, or paid on any illegal or erroneous assessment shall be filed with the tax commissioner, on the
form prescribed by the commissioner, within four years after the datc of the illegal or erroneous payment of the tax. The
applicant shall provide the amount of the requested refund along with the claimed reasons for, and documentation to
support, the issuance of a refund.

(B) On the filing of the refitnd application, the tax commissioner shall determine the amount of refund to which the
applicant is entitled. If the amount is not less than that claimed, the commissioner shall certify the amount to the director
of budget and management and treasurer of state for payment from the tax refund fund created under section 5703.052

[5703.05.2] of the Revised Code. If the amount is less than that claimed, the commissioner shall pt'oceed in accordance

with section 5703.70 of the Revised Code.

(C) Interest on a refund applied for under this section, coinputed at the rate provided for in section 5703.47 of the

Revised Code, shall be allowed from the later of the date the tax was paid or when the tax payment was due.

(D) A calendar quarter taxpayer with more than one million dollars in taxable gross receipts in a calendar year other
than calendar year 2005 and that is not able to exclude one million dollars in taxable gross receipts because of the opera-
tion of the taxpayer's business in that calendar year may file for a refund under this section to obtain the full exclusion
of one million dollars in taxable gross receipts for that calendar year.

(E) No person with an active registration as a taxpayer under this chapter may claim a refund under this section for
the tax imposed under division (B) of section 5751.03 of the Revised Code unless the person cancelled the registration

before the tenth day of February of the current calendar year pursuant to division (C) of section 5751.04 ofthe Revised

Code.

(F) Except as provided in section 5751.091 [5751.09.11 of the Revised Code, thc tax cormnissioner may, with the
consent of the taxpayer, provide for the crediting against tax due for a tax year the amount of any refund due the tax-
payer under this chapter for a preceding tax year.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:
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Section Notes

Not analogous to forrner RC § 5751.08 (137 v H 415, § 7), repealed 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
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ORCAnn. 5751.081 (2008)

§ 5751.081. Debts due Ohio to be offset against refund

As used in this section, "debt to this state" means unpaid taxes due the state, unpaid workers' contpensation premiums

due under section 4123.35 of the Revised Code, unpaid unemployment compensation contributions due under section

4141.25 of the Revised Code, unpaid unemployment compensation payment in lieu of contribution under section

4141.241 [4141.24.1] of the Revised Code, unpaid fee payable to the state or to the clerk of courts pursuant to section

4505.06 of the Revised Code, incorrect medical assistance payments under section 5111.02 of the Revised Code, or any

unpaid charge, penalty, or interest arising from any of the foregoing.

If a taxpayer entitled to a refund under section 5751.08 of the Revised Code owes any debt to this state, the amoimt

refundable may be applied in satisfaction of the debt. If the amount refundable is less than the amount of the debt, it
may be applied in partial satisfaction of the debt. If the amount refundable is greater than the amount of the debt, the
atnount remaining after satisfaction of the debt shall be refunded. This section applies only to debts that have become
final. For the purposes of this section, a debt becomes final when, under the applicable law, any time provided for peti-
tion for reassessment, request for reconsideration, or other appeal of the legality or validity of the amount giving rise to
the debt expires without an appeal having been filed in the manner provided by law.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751. 09 (2008)

§ 5751.09. Assessments; sampling of gross receipts; secretaty of state as statutory agent

(A) The tax commissioner may make an assessment, based on atty information in the commissioner's possession,
against any person that fails to file a return or pay any tax as required by this chapter. The commissioner shall give the
person assessed written notice of the assessment as provided in section 5703.37 of the Revised Code. With the notice,
the conunissioner shall provide instructions on the manner in which to petition for reassessment and request a hearing
with respect to the petition.

(B) Unless the person assessed, within sixty days after service of the notice of assessment, files with the tax com-
missioner, either personally or by certified mail, a written petition signed by the person or the person's authorized agent
having knowledge of the facts, the assessment becomes final, and the atnount of the assessment is due and payable from
the person assessed to the treasurer of state. The petition shall indicate the objections of the person assessed, but addi-
tional objections may be raised in writing if received by the cotnmissioner prior to the date shown on the final determi-
nation.

If a petition for reassessment has been properly filed, the commissioner shall proceed under section 5703.60 of the

Revised Code.

(C) (1) After an assessment becomes final, if any portion of the assessment, including accrued interest, remains un-
paid, a certified copy of the tax commissioner's entry making the assessment final may be filed in the office of the clerk
of the court of common plcas in the county in which the person resides or has its principal place of business in this state,
or in the office of the clerk of court of common pleas of Franklin county.

(2) Immediately upon the filing of the entry, the clerk shall enter judgment for the state against the person as-
sessed in the amount shown on the entry. The judgment may be filed by the clerk in a loose-leaf book entitled, "special
judgments for the commercial activity tax" and shall have the same effect as otherjudgments. Execution shall issue
upon the judgment at the request of the tax commissioner, and all laws applicable to sales on execution shall apply to

sales made under the judgment.

(3) The portion of the assessment not paid within sixty days after the day the assessment was issued shall bear in-

terest at the rate per annum prescribed by section 5703.47 of the Revised Code fi-om the day the tax cotnmissioner issues

the assessment until it is paid. Interest shall be paid in the same manner as the tax and may be collected by the issuance

of an assessment under this section.

(D) If the tax commissioner believes that collection of the tax will be jeopardized unless proceedings to collect or
secure collection of the tax are instituted without delay, the commissioner may issue a jeopardy assessment against the
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person liable for the tax. Immediately upon the issuance of the jeopardy assessment, the commissioner shall file an entty
with the clerk of the coutt of common pleas in the n anner prescribed by division (C) of this section. Notice of the jeop-
ardy assessment shall be served on the person assessed or the person's authorized agent in the manner provided in sec-
tion 5703.37 of the Revised Code within five days of the filing of the entty with ttte clerk. The total amount assessed is
immediately due and payable, unless the person assessed files a petition for reassessment in accordance with division
(B) of this section and provides security in a form satisfactory to the commissioner and in an amount sufficient to satisfy
the unpaid balance of the assessment. Full or partial payment of the assessment does not prejudice the coinmissioner's
consideration of the petition for reassessment.

(E) The tax commissioner shall immediately forward to the treasurer of state all atnounts the commissioner receives
uuder this section, and such amounts shall be considered as revenue arising rrom the tax imposed under this chapter.

(F) Except as otherwise provided in this division, no assessment shall be made or isstted against a taxpayer for the
tax imposed under this chapter more than fotir years after the due date for the filing of the return for the tax period for
which the tax was reported, or more than four years after the return for the tax period was filed, whichever is later.
Nothing in this division bars an assessment against a taxpayer that fails to file a return required by this chapter or that
files a fraudulent return.

(G) If the tax commissioner possesses information that indicates that the amount of tax a taxpayer is required to pay
under this chapter exceeds the amount the taxpayer paid, the tax commissioner may audit a sample of the taxpayer's
gross receipts over a representative period of time to ascertain the amount of tax due, and may issue an assessment
based on the audit. The tax commissioner shall make a good faith effort to reach agreement with the taxpayer in select-
ing a representative sample. The tax commissioner may apply a sampling method only if the commissioner has pre-
scribed the method by rule.

(H) If the whereabouts of a person subject to this chapter is not known to the tax commissioner, the secretary of
state is hereby deemed to be that person's agent for purposes of service of process of notice of any assesstnent, action, or
proceedings instituted in this state against the person under this chapter. Such process or notice sliall be served on such
person by the commissioner or by one of the commissioner's agents by leaving at the office of the secretary of state, at
least fifteen days before the return day of such process or notice, a ttue and attested copy of the notice, and by sending
to such person by ordinary mail, with an endorsement thereon of the service upon the secretary of state, addressed to
such person at the person's last known address.

HISTORY:

151 v 1166, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

Not analogous to former RC § 5751.09 (137 v 11415, § 7), repealed 139 v H 694, § 2, eff I1-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.10 (2008)

§ 5751.10. Winding-up obligations

If any person liable for the tax imposed under this chapter sells the trade or business, disposes in any manner other
than in the regular course of business at least seventy-five per cent of assets of the trade or business, or quits the trade or
business, any tax owed by such person shall become due and payable immediately, and the person shall pay the tax un-
der this section, including any applicable penalties and interest, within fo ty-five days after the date of selling or quitting
the trade or business. The person's successor shall withhold a sufficient amount of the purchase money to cover the
amount due and unpaid until the former owner produces a receipt from the tax conimissioner showing that the amounts
are paid or a certificate indicating that no taxes are due. If a purchaser fails to withhold purchase money, that person is
personally liable up to the purchase money atnount, for such amounts that are unpaid during the operation of the busi-

ness by the former owner.

The tax commissioner may adopt rules regarding the issuance of certificates under this section, including the waiver
of the need for a certificate if certain criteria are met.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.

NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v H 530.

Not analogous to former RC § 5751.10 (137 v H 415, § 7), repealed 139 v H 694, § 2, eJf 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 530, effective March 30, 2006, in the first paragraph, substituted "forty-five" for "fifteen".
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.11 (2008)

§ 5751.11. Quo warranto action to revoke person's privileges or franchise

If any person subject to this chapter fails to report or pay the tax as required under this chapter, or fails to pay any
penalty imposed under this chapter within ninety days after the time prescribed for payment of the penalty, the attomey
general, on the request of the tax commissioner, shall commence an action in quo warranto in the court of appeals of the
county in which the person has its principal place of business to forfeit and amiul its privileges or franchise within this
state. If the court finds that the person is in default for the amount claimed, it sha11 render judgment revoking the per-
son's privileges or franchise within this state and shall otherwise proceed as provided in Chapter 2733. of the Revised
Code.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.12 (2008)

§ 5751.12. Recordkeeping requirements; electronic list of registered taxpayers

The tax commissioner may prescribe requirements for the keeping of records and other pertinent documents, the filing
of copies of federal income tax returns and determinations, and computations reconciling federal income tax returns
with the returns and reports required by section 5751.05 of the Revised Code. The commissioner may require any per-
son, by rule or notice served on that person, to keep those records that the commissioner considers necessary to show
whether, and the extent to which, a person is subject to this chapter. Those records and other documents shall be open
during business hours to the inspection of the commissioner, and shall be preserved for a period of four years unless the
commissioner, in writing, consents to their destruction within that period, or by order requires that they be kept longer.
If suclt records are nortnally kept by the person electronically, the person shall provide such records to the commis-
sioner electronically at the connissioner's request.

Any information required by the tax commissioner under this chapter is confidential as provided for in section

5703.21 ofthe Revised Code, However, the commissioner shall make public an electronic list of all actively registered
persons required to remit the tax under this chapter, including legal names, trade names, addresses, and account num-
bers. In addition, such list shall include all persons that cancelled their registration at any time during the preceding four
calendar years, including the date the registration was cancelled.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.20 (2008)

§ 5751.20. Commercial activities tax receipts fund, school district tangible property tax replacement fund, and local

govemment tangible property tax

(A) As used in sections 5751.20 to 5751.22 of the Revised Code:

(1) "School district," "joint vocational school district," "local taxing unit," "recognized valuation," "fixed-rate
levy," and "fixed-sum levy" have the same meanings as used in section 5727.84 of the Revised Code.

(2) "State education aid" for a school district means the sum of state aid amounts computed for the district under

division (A) of section 3317.022 [3317.02.2] of the Revised Code, including the amounts calculated under sections

3317.029 [3317.02.9] and 3317.0217 [3317.02.17] of the Revised Code; divisions (C)(1), (C)(4), (D), (E), and (F) of

section 3317.022 [3317.02.2]; divisions (B), (C), and (D) of section 3317.023 [3317.02.3]; divisions (L) and (N) of sec-
tion 3317.024 [3317.02.4]; section 3317.0216 [3317.02.16]; and any unit payments for gifted student services paid un-

der sections 3317. 05, 3317.052 [3317.05.2], and 3317.053 [3317.05.3] of the Revised Code; except that, for fiscal years

2008 and 2009, the amount computed for the district under Section 269.20.80 of H.B. 119 of the 127th general assem-
bly and as that section subsequently may be amended shall be substituted for the amount computed under division (D)

of section 3317.022 [3317.02.2] of the Revised Code, and the amount computed under Section 269.30.80 of H.B. 119 of

the 127th general assembly and as that section subsequently may be amended sliall be included.

(3) "State education aid" for a joint vocational school district means the sum of the state aid computed for the dis-
trict under division (N) of section 3317.024 [3317.02.4] and section 3317.16 of the Revised Code, except that, for fiscal
years 2008 and 2009, the amount computed under Sectiou 269.30.80 of H.B. 119 of the 127th general assembly and as
that section subsequently may be amended shall be included.

(4) "State education aid offset" means the amount determined for each school district or joint vocational school

district under division (A)(1) of section 5751.21 of the Revised Code.

(5) "Machinery and equipment property tax value loss" means the amount detertnined under division (C)(1) of
this section.

(6) "Inventory property tax value loss" means the amount determined under division (C)(2) of this section.

(7) "Fumiture and fixtures property tax value loss" means the amount determined ttnder division (C)(3) of this

section.

(8) "Machinery and equipment fixed-rate levy loss" ineans the amount detertnined under division (D)(1) of this

section.
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(9) "Inventory fixed-rate levy loss" means the amount determined under division (D)(2) of this section.

(10) "Furniture and fixtures fixed-rate levy loss" means the amount determined under division (D)(3) of this sec-

tion.

(11) "Total fixed-rate levy loss" means the sum of the machinery and equipment fixed-rate levy loss, the inven-
tory fixed-rate levy loss, the fumiture and fixtures fixed-rate levy loss, and the telephone company fixed-rate levy loss.

( 12) "Fixed-sum levy loss" means the amount determined under division (E) of this section.

(13) "Machinery and equipment" means personal proper[y subject to the assessment rate specified in division (F)

of section 5711.22 ofthe Revised Code.

(14) "Inventory" tneans personal property subject to the assessment rate specified in division (E) of section

5711.22 ofthe Revised Code.

(15) "Fttmiture and fixtures" means personal property subject to the assessment rate specified in division (G) of

section 5711.22 of the Revised Code.

(16) "Qualifying levies" are levies in effect for tax year 2004 or applicable to tax year 2005 or approved at an
election conducted before September 1, 2005. For the purpose of determining the rate of a qualifying levy authorized by
section 5705.212 [5705.21.2] or 5705.213 [5705.21.3] of the Revised Code, the rate shall be the rate that would be in

effect for tax year 2010.

(17) "Telephone property" means tangible personal property of a telephone, telegraph, or interexchange telecom-
munications company subject to an assessment rate specified in section 5727.111 [5727.11.1] of the Revised Code in

tax year 2004.

( 18) "Telephone property tax value loss" means the atnount determined under division (C)(4) of this section.

(19) "Telephone property fixed-rate levy loss" means the amount determined under division (D)(4) of this sec-

tion.

(B) The conunercial activities tax receipts fund is hereby created in the state treasury and shall consist of money
arising from the tax imposed under this chapter. All money in that fund shall be credited for each fiscal year in the fol-
lowing percentages to the general revenue fund, to the school district tangible property tax replacement fund, which is
hereby created in the state treasury for the purpose of making the payments described in section 5751.21 ofthe Revised

Code, and to the local government tangible property tax replacement fund, which is hereby created in the state treasury
for the purpose of making the payments described in section 5751.22 ofthe Revised Code, in the following percentages:

School District Local Government
Tangible Property Tangible Property

Fiscal year General Revenue Fund Tax Replacement Fund Tax Replacement Ftmd
2006 67.7% 22.6% 9.7%
2007 0% 70.0% 30.0%
2008 0% 70.0% 30.0%
2009 0% 70.0% 30.0%
2010 0% 70.0% 30.0%
2011 0% 70.0% 30.0%
2012 5.3% 70.0% 24.7%
2013 10.6% 70.0% 19.4%
2014 14.1% 70.0% 15.9%
2015 17.6% 70.0% 12.4%

2016 21.1% 70.0% 8.9%
2017 24.6% 70.0% 5.4%
2018 28.1% 70.0% 1.9%
2019 and 30% 70% 0%
thereafter

(C) Not later than September 15, 2005, the tax commissioner shall determine for each school district, joint voca-
tional school district, and local taxing unit its machinery and equipment, inventory property, furniture and fixtures prop-
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erty, and telephone property tax value losses, which are the applicable amottnts described in divisions (C)(1), (2), (3),

and (4) of this section, except as provided in division (C)(5) of this section:

(1) Machinery and equipment property tax value loss is the taxable value of macltinery and equipment property as

reported by taxpayers for tax year 2004 multiplied by:

(a) For tax year 2006, thirty-three aud eight-tenths per cent;

(b) For tax year 2007, sixty-one and three-tenths per cent;

(c) For tax year 2008, eighty-three per cent;

(cl) For tax year 2009 and thereafter, one hundred per cent.

(2) Inventory property tax value loss is the taxable value of inventory property as reported by taxpayers for tax
year 2004 multiplied by:

(a) For tax year 2006, a fraction, the numerator of which is five and three-foutths and the denominator of which
is twenty-three;

(b) For tax year 2007, a fraction, the numerator of which is nine and one-half and the denominator of which is

twenty-three;

(c) For tax year 2008, a fraction, the numerator of which is thirteen and one-fourth and the denominator of
which is twenty-three;

(d) For tax year 2009 and thereafter a fraction, the numerator of which is seventeen and the denominator of
which is twenty-three.

(3) Fumiture and fixtures property tax value loss is the taxable value of furniture and fixture property as reported
by taxpayers for tax year 2004 multiplied by:

(a) For tax year 2006, twenty-five per cent;

(b) For tax year 2007, fifty per cent;

(c) For tax year 2008, seventy-five per cent;

(d) For tax year 2009 and thereafter, one hundred per cent.

The taxable value of property reported by taxpayers nsed in divisions (C)(1), (2), and (3) of this section shall be
such values as determined to be final by the tax commissioner as of August 31, 2005. Such detenninations shall be final
except for any correction of a clerical eiror that was made prior to August 31, 2005, by the tax commissioner.

(4) Telephone property tax value loss is the taxable value of telephone property as taxpayers would liave reported
that property for tax year 2004 if the assessment rate for all telephone property for that year were twenty-five per cent,
multiplied by:

(a) For tax year 2006, zero per cent;

(b) For tax year 2007, zero per cent;

(c) For tax year 2008, zero per cent;

(d) For tax year 2009, sixty per cent;

(e) For tax year 2010, eighty per cent;

(f) For tax year 2011 and thereafter, one hundred per cent.

(5) Division (C)(5) of this section applies to any school district, joint vocational school district, or local taxing
unit in a county in which is located a facility currently or fonnerly devoted to the eiuicl ment or commercialization of
uranium or uranium products, and for which the total taxable value of property listed on the general tax list of persoual
property for any tax year from tax year 2001 to tax year 2004 was fifty per cent or less of the taxable value of such
property listed on the general tax list of personal property for the next preceding tax year.
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In eomputing the fixed-rate levy losses under divisions ( D)(1), (2), and (3) of this section for any school district,
joint vocational school district, or local taxing ttnit to which division (C)(5) of this section applies, the taxable value of
such property as listed on the general tax list of personal property for tax year 2000 shall be substituted for the taxable
value of such property as reported by taxpayers for tax year 2004, in the taxing district containing the uraniutn facility,

if the taxable value listed for tax year 2000 is greater than the taxable value reported by taxpayers for tax year 2004. For

the purpose of making the computations under divisions (D)(1), (2), and (3) of this section, the tax year 2000 valuation
is to be allocated to machinery and equipment, inventory, and fumiture and fixtures property in the same proportions as
the tax year 2004 values. For the purpose of the caletdations in division (A) of section 5751.21 of the Revised Code, the

tax year 2004 taxable values shall be used.

To facilitate the calculations required under division (C) of this section, the county auditor, upon request from the
tax commissioner, shall provide by August 1, 2005, the values of machinery and equipment, inventory, attd furniture
and fixtures for all single-county personal propetty taxpayers for tax year 2004.

(D) Not later than September 15, 2005, the tax commissioner shall determine for each tax year from 2006 tbrough
2009 for each school district, joint vocational school district, and local taxing unit its machihery and equipment, inven-
tory, and fitrniture and fixtures fixed-rate levy losses, and for each tax year from 2006 through 2011 its telephone prop-
erty fixed-rate levy loss, which are the applicable amounts described in divisions (D)(1), (2), (3), and (4) of this section:

(1)'1'he machinery and equipment fixed-rate levy loss is the tnachinery and equipment property tax value loss
multiplied by the sum of the tax rates of fixed-rate qualifying levies.

(2) The inventory fixed-rate loss is the inventoly property tax value loss multiplied by the sum of the tax rates of
fixed-rate qualifying levies.

(3) `1'he furniture and fixtures fixed-rate levy loss is thc furniture and fixture property tax value loss multiplied by

the sum of the tax rates of fixed-rate qualifying levies.

(4) The telephone property fixed-rate levy loss is the telephone property tax value loss multiplied by the sum of
the tax rates of fixed-rate qualifying levies.

(E) Not later than September 15, 2005, the tax commissioner shall determine for each school district, joint voca-
tional school district, and local taxing unit its fixed-sum levy loss. The fixed-sum levy loss is the amount obtained by
subtracting the amount described in division (E)(2) of this section from the amount described in division (E)(1) of this

section:

(1) The sum of the machinery and equipment property tax value loss, the inventory property tax value loss, and
the furniture and fixtures property tax value loss, and, for 2008 througl 2017 the telephone property tax value loss of
the district or unit multiplied by the sum of the fixed-sum tax rates of qualifying levies. For 2006 tlu'ough 2010, this
computation shall include all qualifying levies remaining in effect for the current tax year and any school district emer-
gency levies that are qualifying levies not remaining in effect for the current year. For 2011 through 2017 in the case of
school district emergency levies and for all years after 2010 in the case of other fixed-sum levies, this computation shall
include only qualifying levies remaining in effect for the current year. For purposes of this computation, a qualifying
school district emergency levy remains in effect in a year after 2010 only if, for that year, the board of education levies
a school district emergency levy for an annual sum at least equal to the annual sum levied by the board in tax year 2004
less the amount of the payment certified under this division for 2006.

(2) The total taxable value in tax year 2004 less the sum of the machinery and equipment, inventory, furniture and
fixtures, and telephone property tax value losses in each school district, joint vocational school district, and local taxing
unit multiplied by one-half of one mill per dollar.

(3) For the calculations in divisions (E)(1) and (2) of this section, the tax value losses are those that would be cal-
culated for tax year 2009 under divisions (C)(1), (2), and (3) of this section and for tax year 201 1 under division (C)(4)

of this section.

(4) To facilitate the calculation under divisions (D) and (E) of this section, not later than September 1, 2005, any
school district, joint vocational school district, or local taxing unit that has a qualifying levy that was approved at an
election conducted during 2005 before September 1, 2005, shall certify to the tax commissioner a copy of the county
auditor's certificate of estimated property tax millage for such levy as required under division (B) of section 5705.03 of

the Revised Code, which is the rate that shall be used in the calculations under such divisions.
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If the atnount determined uttder division (E) of this section for any school district, joint vocational school district,
or local taxing unit is greater than zero, that amount shall equal the reimbursement to be paid pursuant to division (D) of

section 5751.21 or division (A)(3) of section 5751.22 of the Revised Code, and the one-half of one mill that is subtracted

under division (E)(2) of this section shall be apportioned among all contributing fixed-sum levies in the proportion that
each levy bears to the sum of all fixed-sum levies within each scliool district, joint vocational school district, or local

taxing unit.

(F) Not later than October 1, 2005, the tax commissioner shall certify to the department of education for every

school district and joint vocational school district the machinery and equipment, inventory, fnrniture and fixtures, and
telephone property tax value losses determined under division (C) of this section, the machinery and equipment, inven-

tory, furniture and fixtures, and telephone fixed-rate levy losses determined under division (D) of this section, and the

fixed-sum levy losses calculated under division (E) of this section. The calculations under divisions (D) and (E) of this

section shall separately display the levy loss for each levy eligible for reimbursement.

(G) Not later than October 1, 2005, the tax commissioner shall certify the amount of the fixed-sum levy losses to
the cottnty auditor of each county in which a school district, joint vocational school district, or local taxing unit with a
fixed-sum levy loss reimbursement has territory.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 151 v S 321, § 101.01, eff. 9-5-06; 152 v H

119, § 101.01, eff. 9-29-07.

NOTES:

Section Notes

The effective date is set by § 812.03 of 152 v H 119.

The effective date is set by § 512.03 of 151 v S 321.

The effective date is set by § 818.03 of 151 v 11530.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

152 v H 119, effective September 29, 2007, deleted "state education aid" following "local taxing unit" in (A)(1); in-

serted (A)(2) and (3) and redesignated the remaining subdivisions accordingly; in the table in (B), substituted "10.6%"

for "19.4"/d', "19.4"/0" for "10.6"/d', "30%' for "100°/d', and "70°/d" for "0"/a"; and, in (E)(1), inserted "in the case of
school district emergency levies and for all years after 2010 in the case of other fixed-sum levies".

151 v S 321, effective September 5, 2006, in the first paragraplt following (C)(5), substituted "fixed-rate levy" for

"property tax value", and added the last sentence; and corrected intetnal references.

151 v II 530, effective March 30, 2006, in (A)(14), deleted "and first levied in tax year 2006" from the end of the
first sentence; added the exception to the end of the introductory language of (C); and added the first two paragraphs of

(C)(5).
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ORCAnn. 5751.21 (2008)

§ 5751,21. Payments from school district tangible property tax replacement fund

(A) Not later than the fifteenth day of July of 2007 through 2017, the department of education shall consult with the
director of budget and management and determine the following for each school district and each joint vocational
school district eligible for payment under division (B) of this section:

(1) The state education aid offset, which is the difference obtained by subtracting the amount described in divi-
sion (A)(1)(b) of this section from the amount described in division (A)(1)(a) of this section:

(a) The state education aid computed for the school district or joint vocational school district for the current fis-
cal year as of the fifteenth day of July;

(b) The state education aid that would be computed for the school district or joint vocational school district for
the current fiscal year as of the fifteenth day of July if the recognized valuation included the machinery and equipment,
inventoiy, furniture and fixtures, and telephone property tax value losses for the school district or joint vocational
school district for the second preceding tax year.

(2) The greater of zero or the difference obtained by subtracting the state education aid offset determined under
division (A)(1) of this section from the sum of the machinery and equipment fixed-rate levy loss, the inventory fixed-
rate levy loss, furniture and fixhires fixed-rate levy loss, and telephone property fixed-rate levy loss certtified under divi-

sion (F) of section 5751.20 of the Revised Code for all taxing districts in each school district and joint vocational school

district for the second preceding tax year.

By the twentieth day of July of each such year, the department of education and the director of budget and man-
agement shall agree upon the amount to be determined under division (A)(1) of this section.

(B) The department of education shall pay from the school district tangible propetTy tax replacement fund to each
school district and joint vocational school district all of the following for fixed-rate levy losses certified under division

(F) of section 5751.20 of the Revised Code:

(1) On or before May 31, 2006, one-seventh of the total fixed-rate levy loss for tax year 2006;

(2) On or before August 31, 2006, and October 31, 2006, one-half of six-sevenths of the total fixed-rate levy loss

for tax year 2006;

(3) On or before May 31, 2007, one-seventh of the total fixcd-rate levy loss for tax year 2007;
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(4) On or before August 31, 2007, and October 31, 2007, forty-three per cent of the ainottnt determined under di-
vision (A)(2) of this sectiott for fiscal year 2008, but not less than zero, plus one-half of six-seventl s of the difference
between the total fixed-rate levy loss for tax year 2007 and the total fixed-rate levy loss for tax year 2006.

(5) On or before May 31, 2008, fourteen per cent of the amount determined under division (A)(2) of this section
for fiscal year 2008, but not less than zero, plus one-seventh of the difference between the total fixed-rate levy loss for
tax year 2008 and the total fixed-rate levy loss for tax year 2006.

(6) On or before August 31, 2008, and October 31, 2008, forty-three per cent of the amotmt determined under di-
vision (A)(2) of this section for fiscal year 2009, but not less than zero, plus one-half of six-sevenths of the difference
between the total fixed-rate levy loss in tax year 2008 and the total fixed-rate leyy loss in tax year 2007.

(7) On or before May 31, 2009, fourteen per cent of the amount determined under division (A)(2) of this section
for fiscal year 2009, bttt not less than zero, plus one-seventh of the difference between the total fixed-rate levy loss for

tax year 2009 and the total fixed-rate levy loss for tax year 2007.

(8) On or before August 31, 2009, and October 31, 2009, forty-three per cent of the amount determined under di-
vision (A)(2) of this section for fiscal year 2010, but not less than zero, plus one-half of six-sevenths of the difference
between the total fixed-rate levy loss in tax year 2009 and the total fixed-rate levy loss in tax year 2008.

(9) On or before May 31, 2010, fourteen per cent of the amount determined under division (A)(2) of this section
for fiscal year 2010, but not less than zero, plus one-seventh of the difference between the total fixed-rate levy loss in
tax year 2010 and the total fixed-rate levy loss in tax year 2008.

(10) On or before August 31, 2010, and October 31, 2010, forty-three per cent of the amouttt determined under
division (A)(2) of this section for fiscal year 2011, but not less than zero, plus one-half of six-sevenths of the difference
between the telephone property fixed-rate levy loss for tax year 2010 and the telephone property fixed-rate levy loss for

tax year 2009.

(11) On or before May 31, 2011, fourteen per cent of the amount determined under division (A)(2) of this section
for fiscal year 2011, but not less than zero, plus one-seventh of the difference between the telephone property fixed-rate
levy loss for tax year 2011 and the telephone property fixed-rate levy loss for tax year 2009.

(12) On or before August 31, 2011, and October 31, 2011, the amount determined under division (A)(2) of this
section multiplied by a fraction, the numerator of which is fourteen and the denominator of which is seventeen, but not
less than zero, multiplied by forty-three per cent, plus one-half of six-sevenths of the difference between the telephone
property fixed-rate levy loss for tax year 2011 and the telephone property fixed-rate levy loss for tax year 2010,

(13) On or before May 31, 2012, fourteen per cent of the amount determined under division (A)(2) of this section
for fiscal year 2012, multiplied by a fraction, the numerator of which is foutteen and the denominator of which is seven-
teen, plus one-seventh of the difference between the telephone property fixed-rate levy loss for tax year 2011 and the

telephone property fixed-rate levy loss for tax year 2010.

(14) On or before August 31, 2012, October 31, 2012, and May 31, 2013, the amount determined under division
(A)(2) of this section multiplied by a fraction, the numerator of which is eleven and the denominator of which is seven-
teen, but not less than zero, multiplied by one-third.

(15) On or before August 31, 2013, October 31, 2013, and May 31, 2014, the amount determined under division
(A)(2) of this section multiplied by a fraction, the numerator of whiclt is nine and the denominator of which is seven-
teen, but not less than zero, multiplied by one-third.

(16) On or before August 31, 2014, October 31, 2014, and May 31, 2015, the amount determined under division
(A)(2) of this section multiplied by a fraction, the numerator of which is seven and the denominator of which is seven-

teen, but not less than zero, multiplied by one-third.

(17) On or before August 31, 2015, October 31, 2015, and May 31, 2016, the amount determined under division
(A)(2) of this section multiplied by a fraction, the nutnerator of which is five and the denominator of which is seven-

teen, but not less than zero, multiplied by one-third.

(18) On or before August 31, 2016, October 31, 2016, and May 31, 2017, the amount determined under division
(A)(2) of this section multiplied by a fraction, the uumerator of which is three and the denominator of which is seven-

teen, but not less than zero, multiplied by one-third.
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(19) On or before August 31, 2017, October 31, 2017, and May 31, 2018, the anount detertnined under division
(A)(2) of this section multiplied by a fraction, the numerator of which is one and the denominator of which is seventeen,
but not less than zero, multiplied by one-third.

The department of education shall report to each school district and joint vocational school district the appor-
tionment of the payments among the school district's or joint vocational school district's ftinds based on the certifica-
tions under division (F) of section 5751.20 of the Revised Code.

Any qualifying levy that is a fixed-rate levy that is not applicable to a tax year after 2010 does not qualify for any
reimbursement after the tax year to which it is last applicable.

(C) For taxes levied within the ten-mill limitation for debt purposes in tax year 2005, payments shall be made equal
to one hundred per cent of the loss computed as if the tax were a fixed-rate levy, but those pay nents shall extend from
fscal year 2006 through fiscal year 2018, as long as the qttalifying levy continues to be used for debt purposes. If the
purpose of such a qualifying levy is changed, that levy becomes subject to the payments determined in division (B) of
this section.

(D) (1) Not later than January 1, 2006, for each fixed-sum levy of each school district orjoint vocational school dis-
trict and for each year for which a determination is made under division (F) of section 5751.20 ofthe Revised Code that
a fixed-sum levy loss is to be reimbursed, the tax commissioner shall certify to the department of education the fixed-
sum levy loss determined under that division. The certification shall cover a time period sufficient to include all fixed-
sum levies for which the commissioner made such a detetmination. The department shall pay from the school district
property tax replacement fund to the school district or joint vocational scltool district one-tliird of the fixed-sum levy
loss so certified for each year on or before the last day of May, August, and October of the cutrent year.

(2) Beginning in 2006, by the first day of January of each year, the tax commissioner shall review the certification
originally made under divuion (D)(1) of this section. If the commissioner determines that a debt levy that had been
scheduled to be reinibursed in the current year has expired, a revised certification for that and all subsequent years shall
be made to the department of education.

(E) Beginning in September 2007 and through June 2018, the director of budget and management shall transfer
from the school district tangible property tax replacement fund to the general revenue fund each of the following:

(1) On the first day of September, one-fourth of the amount determined for that fiscal year under division (A)(1)
of this section;

(2) On the first day of December, one-fourth of the amount determined for that fiscal year under division (A)(1)
of this section;

(3) On the first day of March, one-fourth of the amount determined for that fiscal year under division (A)(1) of
this section;

(4) On the first day of June, one-fourth of the amount detertnined for that fiscal year under division (A)(1) of this
section.

If, when a transfer is required under division (E)(1), (2), (3), or (4) of this section, there is not sufficient money in
the school district tangible property tax replacement fund to make the transfer in the required amount, the director shall
transfer the balance in the fund to the general revenue fund and may make additional transfers on later dates as deter-
mined by the director in a total amount that does not exceed one-fourth of the amount determined for the fiscal year.

(F) For each of the fiscal years 2006 through 2018, if the total amount in the school district tangible property tax
replacement fund is insufficient to make all payments under divisions (B), (C), and (D) of this section at the times the
payments are to be made, the director of budget and management shall transfer from the general revenue fund to the
school district tangible property tax replacement fund the difference between the total amount to be paid and the amount
in the school district tangible property tax replacement ftind. For each fiscal year after 2018, at the time payments under
division (D) of this section are to be made, the director of budget and management shall transfer from the general reve-
nue fund to the school district property tax replacement fund the amount necessary to make such payments.

(G) (1) On the fifteenth day of June of 2006 through 2011, the director of budget and management may transfer any
balance in the school district tangible property tax replacement fund to the general revenue fund. At the end of fiscal
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years 2012 through 2018, any balance in the school district tangible property tax replacement fund shall remain in the
fund to be used in fiitnre fiscal years for school ptu'poses.

(2) In each fiscal year beginning with fiscal year 2019, all atnounts credited to the school district tangible per-
sonal property tax replacement fund shall be appropriated for school purposes.

(H) If all of the territory of a school district or jon t vocational school district is merged with another district, or if a
pait of the territory of a school district or joint vocational school district is transferred to an existing or newly created
district, the department of education, in consultation with the tax commissioner, shall adjust the paytnents made under
this section as follows:

(1) For a merger of two or more districts, the machinery and equipment, inventory, furniture and fixtures, and
telephone property fixed-rate levy losses and the fixed-sum.levy losses of the successor district shall be equal to the sum
of the machinety and equipment, inventory, furniture and fixtures, and telephone property fixed-rate levy losses and
debt levy losses as determined in section 5751.20 of the Revised Code, for each of the districts involved in the merger.

(2) If property is transferred from one district to a previously existing-district, the amount of machinery and
equipment, inventory, fumiture and frxtures, and telephone property tax value losses and fixed-rate levy losses that shall
be transferred to the recipient district shall be an amount equal to the total machinery and equipment, inventory, fumi-
ture and fixtures, and telephone property fixed-rate levy losses times a fraction, the numerator of wltich is the value of
business tangiblepersonal property on the land being transferred in the most recent year for which data are available,
and the denominator of which is the total value of business tangible personal property in the district from which the land
is being transferred in the most recent year for which data are available. For each of the first five years after the property
is transferred, but not after fiscal year 2012, if the tax rate in the recipient district is less than the tax rate of the district
from which the land was transferred, one-half of the payments arising from the amount of fixed-rate levy losses so
transferred to the recipient district shall be paid to the recipient district and one-half of the payments arising from the
fixed-rate levy losses so transfeiTed shall be paid to the district from which the land was transferred. Fixed-rate levy
losses so transferred shall be computed on the basis of the sum of the rates of fixed-rate qualifying levies of the district
from which the land was transferred, notwithstanding division (D) of this section.

(3) After December 31, 2004, if property is transferred from one or more districts to a district that is newly cre-
ated out of the transferred property, the newly created district shall be deemed not to have any inachinety and equip-
ment, inventory, furniture and fixtures, or telephone property fixed-rate levy losses and the districts from which the
property was transferred shall have no reduction in their machinery and equipment, inventory, furniture and fixtures,
and telephone property fixed-rate levy losses.

(4) If the recipient district under division (H)(2) of this section or the newly created district under divisions (H)(3)
of this section is assuming debt from one or more of the districts from which the property was transferred and any of the
districts losing the property had fixed-sum levy losses, the department of education, in consultation with the tax com-
missioner, shall make an equitable division of the fixed-sum levy loss reimbursements.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06; 151 v S 321, § 101.01, eff. 9-5-06; 152 v H

119, § 101.01, eff. 6-30-07.

NOTES:

Section Notes

The effective date is set by § 815.03 of 152 v 11119.

The effective date is set by § 512.03 of 151 v S 321.

The effective date is set by § 818.03 of 151 v H 530.

The effective date is set by § 612.21 of 151 v H 66.
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152 v H 119, effectivc June 30, 2007, substitutcd "fifteenth" for "thirty-f-irst" tllfee times throughout (A); in the in-

troductory language of (A), inserted "consult with the director of budget and management and"; rewrote the last para-

graph of (A); substituted "forty-three per cent" for "one-third" in (B)(10) and ( 12); in (B)(12), deleted "and May 31,

2012" following "October 31, 2011" and made related changes; deleted (B)(20), which read "After May 31, 2018, no

payments shall be made under this section"; rewrote (E); added (G)(2).

151 v S 321, effective September 5, 2006, in (H)(2), inserted "tax value losses and", and aclded the last two sen-

tences.

151 v H 530, effective March 30, 2006, in (D)(1), substituted "October" for "November"; and made minor stylistic
changes.
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ORC Ann. 5751.22 (2008)

§ 5751.22. Payments frotn loca[ government tangible property tax replacement fund

(A) Not later than January 1, 2006, the tax commissioner shall compute the payments to be made to each local taxing
unit for each year according to divisions (A)(1), (2), (3), and (4) of this section, and shall distribute the payments in the
manner prescribed by division (C) of this section. The calculation of the fixed-sum levy loss shall cover a time period
sufficient to include all fixed-sum levies for which the commissioner determined, pursuant to division (E) of section

5751.20 of the Revised Code, that a fixed-sum levy loss is to be reitnbursed.

(1) Except as provided in division (A)(4) of this section, for machinery and equipment, inventory, and furniture
and fixtures fixed-rate levy losses determined under division (D) of section 5751.20 of the Revised Code, payments shall
be made in an amount equal to each of those losses multiplied by the following:

(a) For tax years 2006 througlt 2010, one hundred per cent;

(b) For tax year 2011, a fraction, the numerator of which is fourteen and the denominator of which is seventeen;

(c) For tax year 2012, a fraction, the numerator of which is eleven and the denominator of which is seventeen;

(d) For tax year 2013, a fraction, the numerator of which is nine and the denominator of which is seventeen;

(e) For tax year 2014, a fraction, the numerator of which is seven and the denominator of which is seventeen;

(f) For tax year 2015, a fraction, the numerator of which is five and the denominator of which is seventeen;

(g) For tax year 2016, a fraction, the numerator of which is three and the denominator of which is seventeen;

(h) For tax year 2017, a fraction, the numerator of which is one and the denominator of which is seventeen;

(i) For tax years 2018 and thereafter, no fixed-rate payments shall be made.

Any qualifying levy that is a fixed-rate levy that is not applicable to a tax year after 2010 shall not qualify for
any reimbursement after the tax year to which it is last applicable.

(2) Except as provided in division (A)(4) of this section, for telephone property fixed-rate levy losses determined
under division (D)(4) of section 5751.20 of the Revised Code, payments shall be made in an amount equal to each of
those losses multiplied by the following:

(a) For tax years 2009 through 2011, one hundred per cent;

(b) For tax year 2012, seven-eighths;
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(c) For tax year 2013, six-eighths;

(d) For tax year 2014, five-eighths;

(e) For tax year 2015, four-eightlis;

(f) For tax year 2016, three-eighths;

(g) For tax year 2017, two-eighths;

(h) For tax year 2018, one-eighth;

(i) For tax years 2019 and tltereafter, no fixed-rate payments shall be made.

Any qualifying levy that is a 6xcd-rate levy that is not applicable to a tax year after 2011 shall not qualify for
any reimbursement after the tax year to which it is last applicable.

(3) For fixed-sum levy losses determined under division (E) of section 5751.20 ofthe Revised Code, payments
shall be made in the amount of one hundred per cent of the fixed-sum levy loss for payments required to be made in
2006 and thereafter.

(4) For taxes levied within the ten-mill limitation for debt purposes in tax year 2005, payments shall be made
based on the schedule in division (A)(1) of this section for eaclt of the calendar years 2006 through 2010. For each of
the calendar years 2011 through 2017, the percentages for calendar year 2010 shall be used, as long as the qualifying
levy continues to be used for debt purposes. If the purpose of such a qualifying levy is cltanged, that levy becomes sub-
ject to the payment schedules in divisions (A)(1)(a) to (h) of this section. No payments shall be made for such levies
after calendar year 2017.

(B) Beginning in 2007, by the thirty-first day of January of each year, the tax commissioner shall review the calcu-
lation originally made under divisiou (A) of this section of the fixed-sum levy losses detennined under division (B) of
section 5751.20 of the Revised Code. If the commissioner determines that a fixed-sum levy that had been scheduled to
be reimbursed in the current year has expired, a revised calculation for that and all subsequent years shall be made.

(C) Payments to local taxing units required to be made under division (A) of this section shall be paid from the lo-
cal government tangible property tax replacement fund to the county undivided income tax fund in the proper county
treasury. Beginning in May 2006, one-seventh of the amount certified under that division shall be paid by the last day of
May each year, and three-sevenths shall be paid by the last day of August and October each year. Within forty-five days
after receipt of such payments, the county treasurer shall distribute amotmts determined under division (A) of this sec-
tion to the proper local taxing unit as if they had been levied and collected as taxes, and the local taxing unit shall appor-
tion the amounts so received among its funds in the same proportions as if those amounts had been levied and collected
as taxes.

(D) For each of the fiscal years 2006 through 2019, if the total amount in the local government tangible property
tax replacement fund is insufficient to make all payments under division (C) of this section at the times the payments
are to be made, the director of budget and tnanagement shall transfer from the general revenue fiind to the local gov-
emment tangible property tax replacement fund the difference between the total amount to be paid and the amount in
the local government tangible property tax replacement fund. For each fiscal year after 2019, at the time payments un-
der division (A)(2) of this section are to be made, the director of budget and management shall transfer fi'om the general
revenue fund to the local govemment property tax replacement fund the amount necessary to make such payments.

(E) On the fifteenth day of June of each year fi-om 2006 through 2018, the director of budget and management may
transfer any balance in the local government tangible property tax replacement fund to the general revenue fund.

(F) If all or a part of the territories of two or more local taxing units are merged, or unincorporated territory of a
township is annexed by a municipal corporation, the tax commissioner shall adjust the payments made under this sec-
tion to each of the local taxing units in proportion to the tax value loss apportioned to the merged or annexed territory,
or as otherwise provided by a written agreement between the legislative authorities of the local taxing units certified to
the commissioner not later than the first day of June of the calendar year in which the payment is to be made.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.
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NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v H 530.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

Page 54

151 v H 530, effective March 30, 2006, in (C), substitutcd "one-seventh" for "one-third", inserted "each year, and
three-sevenths shall bc paid by the last day of', and added "each year" to the end of the second sentence.
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ORCAnn. 5751.23 (2008)

§ 5751.23. Partial reimbursement of county administrative fee loss

(A) As used in this section:

(1) "Administrative fees" means the dollar percentages allowed by the county auditor for services or by the
county tieasurer as fees, or paid to the credit of the real estate assessment fund, under divisions (A) and (C) of section

319.54 and division (A) of section 321.26 of the Revised Code.

(2) "Adtninistrative Pee loss" means a county's loss of administrative fees due to its tax value loss, determined as
follows:

(a) For purposes of the determination tnade under division (B) of this section in the years 2006 through 2010,
the administrative fee loss shall be computed by multiplying the amounts determined for all taxing districts in the
county under divisions (D) and (E) of section 5751.20 of the Revised Code by nine thousand six hundred fifty-nine ten-
thousandths of one per cent if total taxes collected in the county in 2004 exceeded one hundred fifty million dollars, or
one and one thousand one hundred fifty-nine ten-thousandths of one per cent if total taxes collected in the county in
2004 were one hundred fifty million dollars or less;

(b) For purposes of the determination under division (B) of this section in the years after 2010, the administra-
tive fee losses shall be determined by multiplying the administrative fee losses calculated for 2010 by the fractions in

divisions (A)(1)(b) to (i) of section 5751.22 of the Revised Code.

(3) "Total taxes collected" means all money collected on any tax duplicate of the county, other than the estate tax

duplicates. "Total taxes collected" does not include amounts received pursuant to divisions (F) and (G) of section

321.24 or section 323.156 [323.15.61 of the Revised Code.

(B) Not later than December 31, 2005, the tax commissioner shall certify to each county auditor the tax levy losses
calculated under divisions (D) and (E) of section 5751.20 of the Revised Code for each school district, joint vocational
school district, and local taxing unit in the county. Not later than the thirty-first day of January of 2006 through 2017,
the county auditor shall determine the administrative fee loss for the county and apportion that loss ratably ainong the
school districts, joint vocational school districts, and local taxing units on the basis of the tax levy losses certified under
this division.

(C) On or before each of the days prescribed for the settlements under divisions (A) and (C) of section 321.24 of the

Revised Code in the years 2006 through 2017, the county treasurer shall deduct one-half of the amount apportioned to
each school district, joint vocational school district, and local taxing unit from the portions of revenue payable to them.
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(D) On or before each of the days prescribed for settlements under divisions (A) and (C) of section 321.24 of the

Revised Code in the years 2006 through 2017, the county auditor shall cause to be deposited an amount equal to one-
half of the amount of the adininistrative fee loss in the sa ne fttnds as if allowed as admiuistrative fees.

FIISTORY:

151 v 1166, § 101.01, eff. 6-30-05; 152 v H 119, § 101.01, elf. 6-30-07.

NOTES:

Section Notes

The effective date is set by § 818.03 of 152 v II 119.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

152 v H 119, effective June 30, 2007, corrected intemal referenccs.
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§ 5751.31. Direct appeal to Ohio Supreme Coutt

Notwithstanding any section of law to the contrary, the tax commissioner may issue one or more final determinations

under section 5703.60 of the Revised Code for which any appeal must be made directly to the supreme court within
tltirty days after the date the commissioner issued the determination if the primary issue raised by the petitioner is the
constitutionality of division (H)(3) of section 5751.01 ofthe Revised Code or an issue arising under Section 3, 5a, or 13
ofArticle XII, Ohio Constitution. Such final determination shall clearly indicate that any appeal thereof must be made

directly to the supreme court within the thiity-day period prescribed in this division.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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ORCAnn. 5751.50 (2008)

§ 5751.50. Refundable jobs creation credit; nonrefundablejobs retention credit

(A) For tax periods beginning on or after January 1, 2008, a refundable credit granted by the tax credit authority under

section 122.17 of the Revised Code may be claimed under this chapter in the order required under section 5751.98 of the

Revised Code. For purposes of making tax payments under this chapter, taxes equal to the amount of thc refundable
credit shall be considered to be paid to this state on the first day of the tax period. A credit claimed in calendar year

2008 may not be applied against the tax otherwise due for a tax period begimting before July 1, 2008. The refundable

credit shall not be claimed against the tax otherwise due for any tax period begitming after the date on which a reloca-
tion of employment positions occurs in violation of an agreement entered into under sections 122.17 or 122.171

[122.17.1] of the Revised Code.

(B) For tax periods beginning on or after January 1, 2008, a nonrefundable credit granted by the tax credit authority

under section 122.171 [122.17.1] of the Revised Code may be claimed uttder this chapter in the order required under

section 5751.98 ofthe Revised Code. A credit claimed in calendar year 2008 may not be applied against the tax other-

wise due under this chapter for a tax period beginning before July 1, 2008. The credit shall not be claimed against the

tax otherwise due for any tax period beginning after the date on which a relocation of employment positions occurs in

violation of an agreement entered into under sections 122.17 or 122.171 [122.17.1] of the Revised Code. No credit shall

be allowed under this chapter if the credit was available against the tax imposed by section 5733.06 or 5747.02 of the

Revised Code, except to the extent the credit was not applied against such tax.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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ORC Ann. 5751.51 (2008)

§ 5751.51. Nomefundable credit for qualified research expenses

(A) As used in this section, "qualified research expenses" has the same meaning as in section 41 of the Internal Reve-

nue Code.

(B) (1) For tax periods beginning on or after January 1, 2008, a nonrefundable credit may be claimed under this
chapter equal to seven per cent of the excess of (a) qualified research expenses incurred in this state by the taxpayer in
the tax period for which the credit is claimed over (b) the taxpayer's average annual qualified research expenses incurred
in this state for the three preceding tax periods.

(2) The taxpayer shall claim the credit allowed under division (B)(1) of this section in the order required by sec-
tion 5751.98 of the Revised Code. A credit claimed in tax year 2008 may not be applied against the tax otherwise due
under this chapter for a tax period beginning before July 1, 2008. Any credit amount in excess of the tax due under sec-
tion 5751.03 of the Revised Code, after allowing for any other credits that precede the credit under this section in the
order required under that section, may be carried forward for seven tax years, but the amount of the excess credit
claimed against the tax for any tax period shall be deducted from the balance carried forward to the next tax period.

(3) No credit shall be allowed under this chapter if the credit was available against the tax itnposed by section

5733.06 of the Revised Code, except to the extent the credit was not applied against such tax.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.

A-101



Page 60

28 of 3lDOCUMENTS

PAGE'S OHIO REVISED CODE ANNOTATED
Copyright (c) 2008 by Matthew Bender & Company, Inc

a member of the LexisNexis Group
All rights reserved.

*** CURRENT THROUGH LEGISLATION PASSED BY THE 127TH OHIO GENERAL ASSEMBLY AND FILED
WITH THE SECRETARY OF STATE THROUGH MARCH 12,2008 ***

*** ANNOTATIONS CURREN'r THROUGH JANUARY 1, 2008 ***
*** OPINIONS OF ATTORNEY GENERAL CURRENT THROUGH MARCH 19, 2008 ***

TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORC Ann. 5751.52 (2008)

§ 5751.52. Nonrefundable credit for research and development loan payments

(A) As used in this section:

(1) "Borrower" means any person that receives a loan from the director of development under section 166.21 of
the Revised Code, regardless of whether the borrower is subject to the tax imposed by this chapter.

(2) "Qualified research and development loan payments" has the same meaning as in section 166,21 of the Re-
vised Code.

(3) "Related member" has the same meaning as in section 5733.042 [5733.04.2] of the Revised Code.

(B) For tax periods beginning on or after January l, 2008, a nonrefundable credit may be claimed under this chapter
equal to a borrower's qualified research and development loan payments tnade during the calendar year immediately
preceding the tax period for which the credit is claimed. The amount of the credit for a calendar year shall not exceed
one hundred fifty thousand dollars. No taxpayer is entitled to claim a credit under this section unless the taxpayer has
obtained a certificate issued by the director of development under division (D) of section 166.21 of the Revised Code.
The credit shall be claimed in the order required under section 5151.98 of the Revised Code. A credit claimed in calen-
dar year 2008 may not be applied against the tax otherwise due under this chapter for a tax period beginning before July
1, 2008. No credit shall be allowed under this chapter if the credit was available against the tax imposed by section
5733.06 or 5747.02 of the Revised Code except to the extent the credit was not applied against such tax. The credit, to
the extent it exceeds the taxpayer's tax liability for a tax period after allowance for atiy other credits that precede the
credit under this section in that order, shall be carried forward to the next succeeding tax period or periods, but the
amount of the excess credit claimed against the tax for any tax period shall be deducted firom the balance carried for-
ward to the next tax period.

(C) A borrower entitled to a credit under this section may assign the credit, or a portion thereof, to any of the fol-
lowing:

(1) A related member of that borrower;

(2) The owner or lessee of the eligible research and development project;

(3) A related member of the owner or lessee of the eligible research and development project.

A borrower making an assignment under this division shall provide written notice of the assignment to the tax
commissioner and the director of development, in such form as the commissioner prescribes, before the credit that was
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assigned is used. The assignor may not claim the credit to the extettt it was assigned to an assignee. T'he assignee may
claim the credit only to the extent the assignor has not claimed it.

(D) If any taxpayer is a partner in a pattnership or a member in a limited liability cotnpany treated as a partnership
for federal income tax purposes, tt e taxpayer shall be allowed the taxpayer's distributive or propottionate share of the
credit available througlt the partnership or litnited liability company.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151, v H 66.
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ORC Ann. 5751.53 (2008)

§ 5751.53. Credit for unused net operating loss deductions, other deferred tax assets

(A) As used in this section:

(1) "Net income" and "taxable year" have the same meanings as in section 5733.04 of the Revised Code.

(2) "Franchise tax year" means "tax year" as defined in section 5733.04 of the Revised Code.

(3) "Deductible temporary differences" and "taxable temporary differences" have the same meanings as those
terms have for purposes of paragraph 13 of the statement of financial accounting standards, number 109.

(4) "Qualifying taxpayer" means a taxpayer under this chapter that has a qualifying Ohio net operating loss carry-
forward equal to or greater than the qualifying amount.

(5) "Qualifying Ohio net operating loss caiTyforward" means an Ohio net operating loss carryforward that the
taxpayer could deduct in whole or in part for franchise tax year 2006 under section 5733.04 of the Revised Code but for

the application of division (H) of this section. A qualifying Ohio net operating loss carryforward shall not exceed the
amount of loss carryforward from franchise tax year 2005 as reported by the taxpayer either on a franchise tax report for

franchise tax year 2005 pursuant to section 5733.02 of the Revised Code or on an amended franchise tax report prepared

in good faith for such year and filed before July 1, 2006.

(6) "Disallowed Ohio net operating loss carryforward" means the lcsser of the amounts described in division
(A)(6)(a) or (b) of this section, but the amounts described in divisions (A)(6)(a) and (b) of this section shall each be re-
duced by the qualifying amount.

(a) The qualifying taxpayer's qualifying Ohio net operating loss carryforward;

(b) The Ohio net operating loss carryforward amount that the qualifying taxpayer used to compute the related
deferred tax asset reflected on its books and records on the last day of its taxable year ending in 2004, adjusted for re-
turn to acctual, but this amount shall be reduced by the qualifying related valuation allowance amount. For the purposes
of this section, the "qualifying related valuation allowance amount" is the amount of Ohio net operating loss reflected in
the qualifying taxpayer's computation of the valuation allowance account, as shown on its books and records on the last
day of its taxable year ending in 2004, with respect to the deferred tax asset relating to its Ohio net operating loss carry-
forward amount.

(7) "Other net deferred tax items apportioned to this state" is the product of (a) the amount of other net deferred
tax items and (b) the fraction described in division (B)(2) of section 5733.05 for the qualifying taxpayer's franchise tax

year 2005.
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(8) (a) Subject to divisions (A)(8)(b) to (d) of this section, the "amount of other net defelred tax items" is the dif-
ference between (i) the qualifying taxpayer's deductible temporary differences, net of related valuation allowance
amounts, shown on the qualifying taxpayer's books and records on the last day of its taxable year ending in 2004, and
(ii) the qualifying taxpayer's taxable temporary differences as shown on those books and records on that date. The
amount of other net deferred tax items may be less than zero.

(b) For the putposes of computing the amount of the qualifying taxpayer's otlier net deferred tax items described
in division (A)(8)(a) of this section, any credit carryforward allowed under Chapter 5733. of the Revised Code shall be
excluded from the amount of deductible temporary differences to the extent such credit carryforward amount, net of any
related valuation allowance amount, is otherwise included in the qualifying taxpayer's deductible temporary differences,
net of related valuation allowance amounts, shown on the qualifying taxpayer's books and records on the last day of the
qualifying taxpayer's taxable year ending in 2004.

(c) No portion of the disallowed Ohio net operating loss carryforward shall be included in the computation of
the amount of the qualifying taxpayer's other net defeiTed tax items described in division (A)(8)(a) of this section.

(d) In no event shall the amount of other net deferred tax items apportioned to this state exceed twenty-five per
cent of the qualifying Ohio net operating loss carryforward.

(9) "Amortizable amount" means:

(a) If the qualifying taxpayer's other net deferred tax items apportioned to this state is equal to or greater than
zero, eight per cent of the sum of the qualifying taxpayer's disallowed Ohio net operating loss carryforward and the
qualifying taxpayer's other net deferred tax items apportioned to this state;

(b) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to this state is less than
zero and if the absolute value of the amount of qualifying taxpayer's other net deferred tax items apportioned to this
state is less than the qualifying taxpayer's disallowed net operating loss, eight per cent of the difference between the
qualifying taxpayer's disallowed net operating loss carryforward and the absolute value of the qualifying taxpayer's
other net deferred tax items apportioned to this state;

(c) If the amount of the qualifying taxpayer's other net deferred tax items apportioned to this state is less than
zero and if the absolute value of the atnount of qualifying taxpayer's other net deferred tax items apportioned to this
state is equal to or greater than the qualifying taxpayer's disallowed net operating loss, zero.

(10) "Books and records" means the qualifying taxpayer's books, records, and all other information, all of which
the qualifying taxpayer maintains and uses to prepare and issue its financial statements in accordance with generally

accepted accounting principles.

(11) (a) Except as modified by division (A)(11)(b) of this section, "qualifying amount" means Sfty million dollars

per person.

(b) If for franchise tax year 2005 the person was a member of a combined franchise tax report, as provided by

section 5733.052 [5733.05.21 of the Revised Code, the "qualifying amount" is, in the aggregate, fifty million dollars for
all members of that combined franchise tax report, and for purposes of divisions (A)(6)(a) and (b) of this section, those
members shall allocate to each member any portion of the fifty million dollar atnount. The total amount allocated to the
members who are qualifying taxpayers shall equal fifty million dollars.

(B) For each calendar period beginning prior to January 1, 2030, there is hereby allowed a nom efundable tax credit
against the tax levied each year by this chapter on each qualifying taxpayer, on each consolidated elected taxpayer hav-
ing one or more qualifying taxpayers as a member, and on each combined taxpayer having one or more qualifying tax-
payers as a member. The credit shall be claimed in the order specified in section 5751.98 of the Revised Code and is

allowed only to reduce the first one-half of any tax remaining after allowance of the credits that precede it in section

5751.98 of the Revised Code. No credit under division (B) of this section shall be allowed against the second one-half of

such remaining tax.

Except as otherwise limited by divisions (C) and (D) of this section, the maximum amount of the nomefundable
credit that may be used against the first one-half of the remaining tax for each calendar year is as follows:

(1) For calendar year 2010, ten per cent of the amortizable amount;

(2) For calendar year 2011, twenty per cent of the amortizable amount, less all amounts previously used;
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(3) For calendar year 2012, thirty per cent of the amortizable atnount, less all amounts previously used;

(4) For calendar year 2013, forty per cent of the amortizable amount, less all amounts previously used;

(5) For calendar year 2014, fifty per cent of the amottizable amount, less all amounts previously used;

(6) For calendar year 2015, sixty per cent of the amortizable amount, less all amounts previously used;

(7) For calendar year 2016, seventy per cent of the amortizable amount, less all amounts previously uscd;

(8) For calendar year 2017, eighty per cent of the amortizable amount, less all amounts previously ttsed;

(9) For calendar year 2018, ninety per cent of the amortizable amount, less all amounts previously used;

(10) For each of calendar years 2019 through 2029, one hundred per cent of the amortizable amount, less all
amounts used in all previous years.

In no event shall the cutnulative credit used for calendar years 2010 through 2029 exceed one hundred per cent of
the amortizable amount.

(C) (1) Except as otherwise set forth in division (C)(2) of this section, a refundable credit is allowed in calendar
year 2030 for any portion of the qualifying taxpayer's amortizable amount that is not used in accordance with division
(B) of this section against the tax levied by this chapter on all taxpayers.

(2) Division (C)(I) of this section shall not apply and no refundable credit shall be available to any person if dur-
ing any portion of the calendar year 2030 the person is not subject to the tax imposed by this chapter.

(D) Not later than June 30, 2006, eaclt qualifying taxpayer, consolidated elected taxpayer, or combined taxpayer
that will claim for any year the credit allowed in divisions (B) and (C) of this section shall file with the tax commis-
sioner a report setting forth the amortizable amount available to such taxpayer and all other related information that the
commissioner, by rule, requires. If the taxpayer does not timely file the report or fails to provide timely all information
required by this division, the taxpayer is precluded from claiming any credit amounts described in divisions (B) and (C)
of this section. Unless extended by mutual consent, the tax commissioner may, until June 30, 2010, audit the accuracy
of the amortizable amount available to each taxpayer that will claim the credit, and adjust the amortizable amount or, if
appropriate, issue any assessment or final determination, as applicable, necessary to correct any errors found upon audit.

(E) For the purpose of calculating the amortizable amount, if the tax commissioner ascertains that any portion of
that atnount is the result of a sham transaction as described in section 5703.56 of the Revised Code, the commissioner
shall reduce the amortizable amount by two times the adjustment.

(F) If one entity transfers all or a portion of its assets and equity to another entity as part of an entity organization or
reorganization or subsequent entity organization or reorganization for which no gain or loss is recognized in whole or in
part for federal income tax purposes under the Internal Revenue Code, the credits allowed by this section shall be com-
puted in a manner consistent with that used to compute the portion, if any, of federal net operating losses allowed to the
respective entities under the Internal Revenue Code. The tax commissioner may prescribe forms or rules for making the
computations required by this division.

(G) (1) Except as provided in division (F) of this section, no person shall pledge, collateralize, hypothecate, assign,
convey, sell, exchange, or otherwise dispose of any or all tax credits, or any pottion of any or all tax credits allowed
under this section.

ing.
(2) No credit allowed under this section is subject to execution, attachment, lien, levy, or otherjudicial proceed-

(H) (1) (a) Except as set forth in division (11)(1)(b) of this section and notwithstanding division (I)(1) of section
5733.04 of the Revised Code to the contrary, each person timely and fully complying with the reporting requirements set
forth in division (D) of this section shall not claim, and shall not be entitled to claim, any deduction or adjustment for
any Ohio net operating loss carried forward to any one or more franchise tax years after franchise tax year 2005.

(b) Division (H)(1)(a) of this section applies only to the portion of the Oltio net operating loss represented by
the disallowed Ohio net operating loss carryforward.

(2) Notwithstanding division (I) of section 5733.04 of the Revised Code to the contrary, with respect to all fran-
chise tax years after franchise tax year 2005, each person timely and fully complying with the reporting requirements set
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forth in division (D) of this section shall not claim, and shall not be entitled to claim, any deduction, exclttsion, or ad-
justment with respect to deductible temporary differences reflected on the person's books and records on the last day of
its taxable year ending in 2004.

(3) (a) Except as set forth in division (H)(3)(b)of this section and notwithstanding division (1) of section 5733.04
of the Revised Code to the contraty, with7espect to all franchise tax years after franchise tax year 2005, each pcrson
timely and fi lly complying with the reporting requirements set forth in division (D) of this section shall exclude from
Ohio net income all taxable temporary differences reflected on the person's books and records on the last day of its tax-
able year ending in 2004.

(b) In no event shall the exclusion provided by division (H)(3)(a) of this section for any franchise tax year ex-
ceed the amount of the taxable temporary differences otherwise included in Ohio net income for that year.

(4) Divisions (H)(2) and (3) of this section shall apply only to the extent such items were used in the calculations
of the credit provided by this section.

HISTORY:

151 v H 66, § 101.01, eff, 6-30-05; 151 v H 530, § 101.01, eff. 3-30-06.

NOTES:

Section Notes

The effective date is set by § 818.03 of 151 v H 530.

The effective date is set by § 612.21 of 151 v H 66.

EFFECT OF AMENDMENTS

151 v H 530, effective Marclt 30, 2006, in (D), inserted "or final determination, as applicable"; and made minor sty-
listic changes.
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ORCAnn.5751.98 (2008)

5751.98. Order of claiming credits; credit exceeding tax due

(A) To provide a uniform procedure for calculating the amount of tax due under this chapter, a taxpayer shall claim
any credits to which it is entitled in the following order:

(1) The nonrefundable jobs retention credit under division (B) of section 5751.50 of the Revised Code;

(2) The nonrefundable credit for qitalified research expenses under division (B) of section 5751.51 of the Revised

Code;

(3) The nonrefundable credit for a boi7ower's qualified research and development loan payments under division
(B) of section 5751.52 of the Revised Code;

(4) The nonrefundable credit for calendar years 2010 to 2029 for unused net operating losses under division (B)
of section 5751.53 ofthe Revised Code;

(5) The refundable credit for calendar year 2030 for unused net operating losses under division (C) of section
5751.53 of the Revised Code;

(6) The refundable jobs creation credit under division (A) of section 5751.50 of the Revised Code.

(B) For any credit except the credit enumerated in division (A)(4) of this section, the amotmt of the credit for a tax
period shall not exceed the tax due after allowing for any other credit that precedes it in the order required under this
section. Any excess amount of a particular credit may be catried forward if authorized under the section creating the
credit.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

The effective date is set by § 612.21 of 151 v H 66.
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TITLE 57. TAXATION
CHAPTER 5751. COMMERCIAL ACTIVITY TAX

Go to the Ohio Code Archive Directory

ORCAnn.5751.99 (2008)

§ 5751.99. Criminal penalties

(A) Whoever files a fraudulent refund claim under section 5751.08 of the Revised Code shall be fined the greater of
not more than one thousand dollars or the amount of the fraudulent refund requested or imprisoned not more than sixty

days, or both.

(B) Except as provided in this section, whoever violates any section of this chapter, or any rule adopted by the tax
commissioner under this chapter, shall be fined not more than five hundred dollars or imprisoned not more than thirty
days, or both.

(C) The penalties provided in this section are in addition to any penalties imposed by the tax commissioner under
section 5751.06 of the Revised Code.

HISTORY:

151 v H 66, § 101.01, eff. 6-30-05.

NOTES:

Section Notes

Not analogous to former RC § 5751.99 (137 v H 415, § 7), repealed 139 v H 694, § 2, eff 11-15-81.

The effective date is set by § 612.21 of 151 v H 66.
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United States of America

State of Ohio

Office of the Secretary of State

EXHIBIT 11

I, JENNIFER BRUNNER, Secretary of

State, do hereby certf^ that I am the duly elected, qualified and acting Secretary of State of the State of

Ohio, and i further certify that I am the custodian of certain records pertaining

to constitutional amendments proposed by the General Assembly, constitutional ainendments proposed

by initiative petition, laws proposed by initiative petition, and referendums of laws enacted by the General

Assembly, in accordance with the provisions of Sections 1-Ig of Article II, Ohio Constitution, section I

of Article XVI, Ohio Constitution, and Title XXXV of the Revised Code of Ohio, including but not

limited to the ballot language for each proposed constitutional amendment, law and referendum that was

printed on the ballot for the election at which such proposed constitutional amendment, law or referendum

was st bniitted to the electors of the State of Ohio for their approval or rejection;

And I further certify that attached hereto is a true

and accurate copy of the ballot language that was printed on thc ballot submitted to electors throughout

the State of Ohio for the election held on November 3, 1936, on an amendment to the Ohio Constitution,

proposed by initiative petition, to adopt a new section to be known as Section 12 of Article XII,

prohibiting the levy or collection of an excise tax on the sale or purchase of food for human consumption

off the premises where sold.

IN TESTIMONY WHEREOF, I have hereunto

subscribed my name and affixed the official

Seal of the Secretary of State of Ohio, at
i,

Coltimbus, Ohio, this 27 day of

February, 2009

Jennifer Brunner

Secretary of State
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PROPOSAL SUBMITTELI BY INITIATIVE PETITION Proposing Amendment to the Constitution
of Ohio by Adopting a New Section to Be Known as Section 12 of Article Xil.

To be submitted to the Electors of the State fnr their approval or rejection at the election to be held November 3, 1936.

PROPOSAL PROHIBITiNG TAX LEVY ON SALE OR
PURCHASE OF FOOD.

(Title)

An amendment ta the Canetitution of the State of O6io

proposing the adoption of a ncw section to be kr.own aa Sectlon12

oF Article XLI. prohibiting the lavy or collection of an excise tax
on the sele or purchaae of food for human consumption off the

premiees whe.re eold.

TEXT OF PROPOSED AMENDMENT

BE IT RESOLVED by the people of the State of Ohio:
Thut the Constitution of the State of Ohio be amended 6y the

adoption of a new section to be known as Section 12 of Article XIL,
which ecction shall read as follows: '

Section 12. On and after November I1, 1936, no excise tax
eFtaL1 be Icvied or collected upon the sale or purchase of food
for human conaumption off the premises where sold.

Schcdule: If the votee for the foregoing proposed amendment
shell excecd in number those against it, the amendment shall go

into effect on Novem6er 11, 1936.

FORM OF OFFICIAL BALLOT

PROPOSED AMENDMENT TO THE
CONSTITUTION OF OHIO

(Prnpoeed by Initiative Petition)
VOTE BALLOT WITH AN X

Amendment adopting u new ae t,on to be _
known as Section 12 ofArticle XII of the
Constitution of Ohfa. prah[bitlng the levy f

e e tax un the eale or parchaea of Food
= i fnrhumn conaumptlon off the premisesII II

^I.
=

whem soid.
I

I
ARTICLE XIf, SECTION 12

^ II I^ I" On and after November I f, 1936, no emcls<

`''^
tnx shall be levled or cnlLcted upon the eale

hor purc aae of food for human consumption
off the premlaes where aold.

SCHEDULE
f h f ht e votes ar t a (oregoing prapoaedI

emendment shall exceed umber thoec
against ft, the amendment ehall go into effect

16 .^.^^II Novamber H. 1936.

SHALL THE AMENDMF.NT PROPOSING =
p YES THE ADOPTION OF SECTION 12 OF ^
^ ARTICLE XII, PROHIBITING Tf1E LEVY .=^
^-^ AND COLLECTION OF AN EXCISE TAX

^ ON THE SALE OR PURCHASE OF FOOO .^
NO FOR HUMAN CONSUMPTION OFF THE ^,-^+,,,̂

PRE611SES WHERE SOLD, BE ADOPTED. ^^..

ARGUMENT 3N FAVOR OF THE INITIATED PROPOSED AMENDMENT
TO ARTICLE X1I OF THE CONSTETL3TION OF OH`O BY ADOPTING
SECTION 12.

Let ua repeel the salee tax nn food for home . . .. umpdon by voting
an the canstitntlonal amendment at tbe election. November 3rd, 1936.

Foad is the greatest necassity of Iffe. A special tax an toarl is the most
unjuet and ubnoxlous that could be levied. It «rtainly Is not needed now.

prosperlty ls raturning steadily, and wtth It all local revcnues are

increasing. Likewlse ell atate r venu<s are gradually nn the Increase, The
mpeei af ihc sales tex on food will eave the peopla af Ohiu twelve mlllian

dollars per year. But according to pre ent cstimntna, the increaee In other

.ocal and etate revenues w131 make up far this lose.

The schaals of Ohta are aefe, becaure of our new Public School F'ounda.
tion Law. and because of other etute money that has been pravide.d for
them. If thie la not qulte enough, oe will guzrantee ta change the prcaent

ayat=m of distribution of state funds, so that our achoola will lm fully

pruvWed for. We a re committed, without roervatlon, to a strong and

Gnenially eccure achaol system.
'1'he rep.al of the anlea tax on food will n, affect a u eel estate tox.

The state hae nn power under the canstltution to tax reale+n.ee. Mnreover,
'he state hne bound Itself by )uw and by mnral commltmcnt to provide the
additlonal money. above local re venues. ceded to kcep our schools opernt-
ing Full time, so that ali the boys and girls of Ohiu my bavv a good
..ducation.

In our effort to repeel the aales tax on food, we nre being appoecd by

<rtnln unfrlendly intereata by secret and undargruund methude. This

includes our polltical opponenta and thelr ao-consplratora. Let ue rell up
mnahing victory on Noveniber thlyd and remove thia unjust food. tax

foreverl Answer nur opponenta with votes.
MARTIN L. DAVEY,

Cammittee MYRNA Y. SMITH,
far the CHARLES S. LEASURE,

Amendment T. GERTRUDE FORTUNE,
JOHN CAREN.

ARGUMENT IN OPPOSITION TO THE INITIATED PROPOSED AMEND•
MENT TO AitTICLE XII OF THE CONSTCCUTION OF OHIO BY
ADOPTINC SECTION 12.

The repeal of the sales tax onfood wlll rcduu the ravenuc from the

salee tax by about twenty per cent. ar nearly $12.000.000.00. If the salee
inx on Faod is .,v.d, rnany citizens in the luwaz Incroma bruckets will cense

to make any direct substantial contribution for the eupport of echoole, gov.

ernment and ponr rellef. It L. o ech the obligstlon uf every citlzen to pey

taxes as It In his right to enjoy the protection and frecdom that is guarnn.

toed by government. If the amendment cnrdea, your achoole will luse

f1,20D.000.00 and your lool governmenta 31,000.000.0. Thcna emuunts
urc eeded by vour schnols and your local governments.

Tho precan^ sales tax law repraeents cmcogmtcy legialation designed tn
meet financlzl prablema up tn March 31, 193), when 1t will explre by Its own
Ilmitatian. Why not leave tbe Legislature free in ita unfettered diacretlon

to work out a perntanent ealutlon of your tax problem. The Legislature
c.hoecn by yau In November nt the populur election can beat expreaa your
will through legislation creating the typeof tax system that yau deslrc.

Tax mptiana shouid not he written into the Conetftution. They are
propcrly the subject for c nslderotlon by legislative bodiea and h.ve no
pL c in thu organic law of the state.

The ezempHon of faad will Inr.rense the difficulty of administration.
reduce the re, ralee serious problems In connection with fair vnforce-
meat of the aalea tax law and will Inermse rF.e cost of odministmtfon hy a
subatantial amaunt. -

Every citizen, regardless of his Incame, should 6ear s ome portion of
the coat of hls government. The paseagr of the a'acndmm,t will rclieve

eny of that renponaibility. Every cfttzen favoringo broad baae fur thr
rzx syetem of this atate end the adequate financing af local government and
schuuls ahauld votc "no" on the proposal ta es=mpt food for human com
aomptian from the aeles tax. Commlttee W. H. PATTON,

Against the T. T. FRANKENBERC,

Amendment MOSES ROBERT.
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United States of America

State of Ohio

Office of the Secretary of State

EXHIBIT 12

1, JENNIFER BRUNNER, Secretary of

State, do hereby certify that I am the duly elected, gualifzed and acting Secretary of State of the State of

Ohio, and Ifurther certify that
I am the custodian of certain records pertaining

to coustitutional amendments proposed by the General Assembly, constitutional amendments proposed

by initiative petition, laws proposed by initiative petition, and refercndttms of laws enacted by the General

Assembly, in accordance with the provisions of Sections 1-Ig of Article II, Ohio Constitution, section I

of Article XVI, Ohio Constitution, and Title XXXV of the Revised Code of Ohio, inaluding but not

limited to the ballot language for each proposed constitutional amendment, law and referendum that was

printed on the ballot for the election at whicli such proposed constitutional anlendment, law or referendum

was submitted to the electors of the State of Ohio for their approval or rejection;

And I furthcr certify that attached liereto is a true

and accurate copy of the ballot language that was printed on the Official Questions and Issues Ballot

submitted to electors throughout the State of Otiio for the election held on November 8, 1994, on four

proposed amendments to the Ohio Constitution, including an amendment proposed by initiative petition,

designated on the ballot as Issue 4, to amend Article XII by the addition of Section 13, expanding the

prohibitions of taxes on the sale or purchase of food for human consumption off the premises where sold.

IN TESTIMONY WHEREOF, 1 have hereunto

subscribed my name and affixed the official

Seal of the Secretary of State of Ohio, at
th

Columbus, Ohio, this
Z.^

day of
February, 2009

Jennifer Brunner
Secretary of State

SEC4000 (lie".1'0"
C 183326
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------------------------------- -_----------- -- lrertoram/___ ____

Vote ballot with an "X"

1
TO CHANGE THE PROCEDURE FOR APPEALS OF CASES IN WHICH THE DEATH PENALTY IS
DYII'OSED, THLS AMENDMENT WILL:

1. REMOVE JURISDICTION FROM THE COURTS OF APPEAIS TO REVIEW DEATH PENALTY
CASES ON DIRECT APPEAL.

2. PROVD)E FOR DDRECT APPEALS OF DEATH PENALTY CASES TO THE OHIO SUPREME COURT
FROM THE COURTS OF COMMON PLEAS OR OTHER COURTS OF RECORD INFERIOR TO THE
COURT OF APPEALS.

3. APPLY TO CASES IN WHICH THE DEATH PENALTY IS IMPOSED FOR OFFENSES COMMIT-
TED ON OR AFTER JANUARY 1, 1995.

IF ADOPTED, THIS AMENDMENT WILL BE EFFECTIVF. JANUARY 1, 1995.

A maJorlty yea vnte is necessery for Passage.

SHALL THE PROPOSED AMENDMENT BE ADOPfED?

TO AFFORD VICTIMS OF CRIMBVAL OFFENSES CONSTITUTIONAL RIGHTS, THIS AMENDMENT
WILL:

1. REQUIRE THAT VICTIMS OF CRD.fE BE ACCORDED FAIRNESS, DIGNITY AND RESPECT IN
THE CRIMINAL JUSTICE SYSTEM.

2. AS PROVIDED BY LAW, REQUIRE THAT VICTIMS OF CRII11E BE GIVEN REASONABLE AND.
APPROPRIATE"NOTICE, INFORMATION, ACCESS, AND PROTECTION AND A MEANINGFUL
ROLE IN THE CRIMINAL JUSTICE PROCESS.

;/- r 'r'791

OFFICIAL QUESTIONS AND ISSUES BALLOT

(Proposed by Resolution of the General Assembly of Ohio)

To amend Sectiona 2 and 3 of Artiale P3 of the Constitution of the State of Ohio.

2 (Proposed by Resolution of the General Assembly of Ohio)

To amend Article I of the Ohio Constitution by the addition of Sectian 10a.

PROPOSED CONSTITOTIONAL AMENDMENT

PROPOSED CON5TPCUTIONAL AMENDMENT

IF ADOPTED, THIS AMENDMENT WILL NOT GPVE ANY PERSON NEW OR ADDITIONAL RIGHTS
TO APPEAL OR MODIFY A COURT DECL4ION, ABRIDGE ANY OTHER RIGHT GUARANTEED
BY THE U.S. OR OHIO CONSTITUTIONS, OR CREATE A LEGAL CLAIM FOR COMPENSATION
OR DAMAGES AGAINST THE STATE OF OHIO, TTS POLITICAL SUBDIVIStONS OR ANY PUBLIC
OFFICER OR EMPLOYEE.

IF ADOPTED, THIS AMENDMENT WILL BE EFFECTiVE IMMEDIATELY.

m YES

A majority yes vote Is nettssery for Passage.

P=4
SHALL THE PROPOSED AMENDMENT BE ADOPTED?
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♦- vaa'..i V Vl\.) i I\V J 1Vl\/4i AM1YlL1YUMbIV I3 (Proposed by Resolution of the General Assembly of Ohio)

To amend Articie VI of the Ohio Conetitulton by the addition of Section 6.

TO INCREASE OPPORT4INITIER TO THE RESIDENTS OF THE STATE OFOHIOFORHIGHBR
EDUCATION AND TO ENCOURAGE OHIO FAMILIES TO SAVE AHEAD TO BETTER AFFORD
HIGHER EDUCATION, THIS AMENDMENT WILL:

1. ALLOW THE STATE TO MAINTADV A PROGRAM FOR THE SALE OF TUMON CREDrrS
WHEREBY THE PROCEEDS OF SUCH CREDTTS PURCHASED FOR THE BENEFIT OF STATE

^RESIDENTS ARE GUARANTEED BY THE STATE TO COVER A SPECif[ED AMOUNT WHEN AP-
PLHID TO THE COST OF TUITION AT ANY STATE INSTITUTION OF HIGIIER EDUCATION AND
THE SAME OR A DIFFERENT AMOUNT WHEN APPLIED TO THE COST OF TUITION AT ANY
OTHER HIGfER EDUCATTON INSTTCUTION AS MAY BE PROVIDED BY LAW.

2. TO REQUIRE THAT TUITION CREDITS PAID FROM THE TUMON CREDITS PROGRAM AND
THE OHIO TUMON TRUST FUND BE SUPPORTED BY THE FULL FAITH AND CREDIT OF THE
STATE OF OHIO AND REQUIRE THE PASSAGE OF LAWS FOR THE CONDUCT OF THE TUMON
CREDITS PROGRAM CONSISTENT WFITI THiS AMENDMENT.

3. REQUIRE THE GENERAL ASSEMBLY TO APPROPRIATE MONEY TO OFFSET ANY DEFICIEN-
CY IN THE OHIO TUMON TRUST FUND TO GUARANTEE THE PAYMENT OF THE FULL
AMOUNT OF ANY TUMON PAYMENT OR REFUND REQUIRED BY A TUITION PAYMENT CON-
TRACT, AND ALLOW A MAJORfFY OF THE MEMHERS OF EACH HOUSE OF TIfE GENERAL
ASSEMBLY: TO APPROPRIATE FUNDS FOR THE PAYMENT OF ANY TUMON PAYMENT CON-
TRACT PREVIOUSLY ENTERED EVTO.

4. REQUIRE THAT ALL OHIO TUITION TRUST FUND ASSETS BE USED FOR THE PURPOSE OF
THE FUND AND, IF THE FUND IS LIQUIDATED, REQUIRE THAT ANY REMAINING ASSETS BE
TRANSFERRED TO THE GENERAL REVENUE FUND OF THE STATE.

IF ADOPTED, THIS AMENDMENT WILL BE EFFECTIVE DhRHIDIATELY.

A majority yes vote is necessary for p°scne.

SHALL THE PROPOSED AMENDMENT BE ADOPTED?

PROPOSED CONSTITUTIONAL AMENDMENT

(Proposed by Initiative Petition)4 To amend Article XH of the Ohio Conatitutfon by the addition of Section 13.

CURRENT SECTION 3(C) OF ARTICLE XII PROHIBITS TA7CES ON THE SALE OR PURCHASE OF
FOOD FOR HUMAN CONSUMPTION OFF THE PREMISES W1QiRE SOLD. THE AMENDMENT
WOULD EXPAND THE CURRENT RESTRIC'ITONS BY:

1. PROIHBITING THE CURRENT WHOLESALE TAX ON SOFI' DRINKS AND OTHER CAR-..
80NATEQNON=ALCOAOLICBEYERAGES.

2. PROHIBITING ENACTMENT OF A WHOLESALE TAX ON THE SALE OR PURCHASE OF SOFT
DRINKS, CARBONATED, NON-ALCOHOLIC BEVERAGES, OR FOOD FOR HUMAN CONSUMP-
TION, OR THEIR INGREDIENTS OR PACKAGING.

3. PROHIBITING ENACTMENT OF A TAX ON THE SALE TO OR PURCHASE BY A MANUFAC-
TURER, PROCESSOR, PACKAGER, OR RESELLER OF SOFT DRINKS, CARBONATED, NON-
ALCOHOLIC BEVERAGES, OR FOOD FOR HUMAN CONSUMPTION, OR THEIR INGREDIENTS
OR PACKAGING.

4. PROHIBITING ENACTMENT OF RETAIL TAXES ON PACKAGING THAT CONTAINS SOFT
DRINKS, OTHER CARBONATED, NON-ALCOHOLIC BEVERAGFS, OR FOOD FOR HUMAN
CONSUMPTION.

IF ADOPTED, THIS AMENDMENT WILL BE EFFECTIVE 30 DAYS AFTER ADOPTION.

A majority yea vote Is necessary for passage.

NO
SHALL THE PROPOSED AMENDMENT BE ADOPTED?

=00.40.0^1111

United States of Americs
Smte of Ohio u.

Office of the Se<rctery of State

I, Bob Taft, Secretary of State of the State of Ohio, do hereby certify that the ballot as shown above is the
prescribed form for the Genqrai Election to be held on November B, 1994.

Witness my hand and official seal at Columbus, Ohio this 9th day of September, 1994.
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y IB mua^Am,.u u A

I
ANN._wm.aa+nb.. Yr.,by aJi.Wq.LUltn(.pFeJ.lMryu"IhMVIMxum KrcrbxeL alrW

I
wwp

TMI maYlrv:,wFSllx OlliO supnmtCwn'1 M.rtNa sn a ,rvu, MtlrOBiO su nme Canb
wNrns nx Ylue
1p .y Y .au MRrcx Y^..wWN. rdn W webW Ix tlltu OrWUE xppN.. TM Lalµ+u ofa.e.,wN

meln xOOM m LRm rtrww.„t aeuF pwln aa y' Idernl ewm. 1 uti

WfxAm...Yl.uLm,MB.pm

^'^uP^ww,mfapLann.r

mN.IBewnalkAwlrlLmxlllpn."W.TMpnqmBEl:meMlnem iwLmYicmwlnwvnwuv0^
rNmbnNm„ASnfWIHrnWwaablwb,l}rywlllweiehUwwnalha nvoeAIANWRPMiRArwxnss
Uor„I rNludbqbJa 3mm W W Yn,d. TM rmalmenl wUl zt A s XreBCBOP nFAm mVnnrc
Ia4 mymYrlllr°eNa"suW.IIwII1.Irmr.r,al1etlw6FAV°I AqMy'y,...wqeY :N:"Y:Wqx.„maxw
vlatilmOfeNanJOBm,aaepaYw,qLHW°yqy°Illnuleamem. "nnl:.:mry,wn..naww.vw
WMbs. Lar 3 b. qaz"Iwd Lrlw. IAV 3 xbwnnm m^an n V+xM..

SPA

PROPOSED AMENDMENT K^Z' = F=TO THE OH(O CONSTITUTION 1`^y ^ rowb„a^ InIMm "^ mkR.w" ^.', ^ wa.r(„.N"r^,a
EaWr1EHBdl«pmucvllu.au.Oe.InL111a101YInXV.wInIB)vye 1:,0ww.+.,„mnlSp,e,.wn
nuvl wdlp YX bw.Olan rM4a.sµy IM wtlpiGnnwl IVYM1U 01 A! drvrvl W, E.YCPlr INAi LVVAii

PNOYUSED CONRITOJIIONAL AH°NDMEHT

2 0h0eolea b} RumlxlYm d Ile CenW AbnpNy °f OBb)

T. Ywna ArtklF 1 dIM OMU CwW RYIIBn b) We WadNbo
°r feplu,l0.,

TOA/FORU YICFIh6OPCRIADIVAI.OnFNSRPCON.Y1}N•
TTONAL RIGHTS, THIR AM&r'D.H[,VT WILLI

1. REQUIRE'FIIAT S'1C11M3 OF CRSME BE ACCONd'n
PAIRML'AS, DIGNRY AND RESPECT IV YHB C'XIMINAL
JUSBIC° SYbT6H.

1. A5 PRUY}04p BY LA W, REQUHtE TMT VICYIMS OF
C't11B1E BE GIVEN REASONARLL MD APPRUPIIIATE
NOIICE, INPIJ0.SIATIFbW, ACCES9, MH PROn;CT1pN AND
A 618ANWGNL ROLC 1N TNE CRPIINAL JUSPICB
YROCPSS,
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F M^Eilrlrt^yAiNCOxnOV

N.traiPM! CoNluri !iiWM i -

UA'2 M iNll FFLTOiv.Cyl6^.llv6
OnnpRUxs YAY BB MAO9 ei A

OMYY (I TxP M
FItt,TAV m fACT MOVtExlPT 6
rxPAA1A4BNBL1AmTIIY.FV.L

^:Vr+MHYxCfTM Ir/UNpNAY
Be n"BLUm m n m, Aeten ar: BY

IICIAAY rAI mnCXASCB

YFrM pYININ.
B A Fn1YNeIPBY

CMrIn:NUTAMIxL1FOVY.AOFArXn
HAIF
ALL iMi

Nlcvorh: •0.6nnN

IN-
a oA.rn`On, so ei"w° r'vro:uen

T'll

v^wsli eL .*rv i^:ll:k:ii'in

BBL'.n'InX1:NpVIpIIY.t'nFnlluL

xn elmm^^u"
nk

IM tILAT It%Ii^nB
m:eLriroi oriu n'ItInN cvms

Mi15
A
ILH
NLµMlJM 5 UI.L I n[wCll^̂

e[nvfiU rOlp"xIPR VR PCaT%rt1
'

e.:'L:nnli'INreTmm^M
6
h*`nn+

G°ni `v.u ^ xni".,rPnrl.nwNIFIl
"nlwiamx rlNS A.IFBO„e

LM1e'Trs o1t°
1-I ^r .i.,..

^.^.k .r.v,.,.s
TM ^h ,



0."

DTO THE OHIO CONSTI
TUTIQN

PYOPO.QD cOMSTITNTONN. AM8NMIFNP

3 MuWryred by Re»lubm J ft Cm>Y Awmbb d IIWu)

Teu4HArWieVlHlheOEbCnmYutloeXylM
IdNW. N.ESyIm 4.

TO HYLREASi OPMRNNITUB TO iHE LL51pLLTS UT TNL
EI'AlEOEOIW FORNGImIFLICAipNAND'roFNCq.1UCt
Utl10

ATION
PAADII1

TIOS
g YO SA

AA6AM9.WEYT
AN[AD TO BETtPt ARURD XIGI^

EDIM^ RtiL

1.AflON1RLSPAT810 MAIXFAINA PAOCRAN TON tNt FAIE
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ARL OUARAYfYRb PY THL STA'R M COYeR A fiPLCUfsD
AMOUNT WIpX AlP)fm Tp TIR COSL OPTUVf0.Y AT ANY
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CONRN11PfI0N OFF TiE PNCMISS'9 WIIP.RL SOLO.'INL
AMPAOMPM WOUIP ENPANO TIIR CURRENT NPSfRIG
TIONS BTI

1. PHOHIBRWO THE CtbU1LlT WHOLESALE TAT ON
il]!T ORINKS AND OTHER CARNONATRO, NON-
ALL'OHOIAC BEVPAAC.EY•

]. FROIUHITWG EA'ACf.NEM OF A WHOLF9AIETA%ON
T16 SALC OR PUNCHA56 Of SOXT DH]NKSr CAR.
Rp,YATP.D, NV]N-ALCOIIOLN: BEVEMCES,ON FOODFOR
HU.WAN CONSUAIYI'ION, OR TNEIi LVCR)W1P1.TS OR
PACHAOUIG. _

). PROHIBITMG ENACRAEHT UT AtAI ON TI@ EALETp
cNC PL'RCNASL BY A SIANUFACR:REN, PNOCESIUR,
MC'KAGRRr OR NE9lLIXlI OF >b{T IIEINKS, CAR-
BQ4ATPA NON-ALCOHOLIC bEVEMGPy.ON FIXIO FUR
HIIMM! C(INKUAIP(ION, UR TIIEN INCNCIIIENTy UR
PACMCma

1. 1'RONIBRLiO E1', ACTAIFIlT OF iEE.UL TAA'E9 IlM
PACMUN'C TNAT CUNGLVS YUYEUBINNS.OfI1HECAN-
NU4ATTL, NON-AL(Y]NOI.IC BEYCMGEV.UHlUOU h'OR
IIUMAN CUN9LTIPIIOM.

IF ADOPTSA, MIS AMFhUB1E\T 1VU19E EFfBCTH'E )4
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3, All losses suetained by the corporation ; and in the •
opmputation of such losses, all debts owing to the corporation
sball be included, which shall have remained due, without
prosecution, and no interest having been paid thereon for prohlbiting
more than one year, or, on which judgment shall bave been ad attot ^api-
recovered, that shall have remained for more than twn years ntai not ani
unsatisfied, and on which no interest shall have been paid serlbedand
during that period ; and no such corporation shall advertise a paid in,
larger amount of capital stock than bas actually been sub-
scribed and paid in.

SECTION 4. Every director who shall violate, or be con- Penalty for
cerned in violating, any provision in the preceding sections violafAunOf
of thia act contained, shall be liable, personally to the credi-
tors and stockbolders respectively, ofthe corporation of which
he shall be a director, to the full extent of any loss they may
res ectively sustain from such violation.

ECTION 5. This act shall take eflect from and after its

passage. NOAH H. ALBAUGH,
Speaker pro tera. of the House of Repreaentatives.

WM. C. LYON,
Presidont o f the Senate.

Passed Apri111, 1888.

[House Bill No: 4581,

AN ACT

To amend section 2745 of the Revised Statutes of Ohio.

SECTION 1. Be itenacted by the General Aesevnbdy of the N,oreignin-State of Ohio, That section 2745, Revised Statutes, be anranee aom-
amended so as to read as -follows: pantee,

SEC. 2745. Every agency of an insurance oompany incor- I .
porated by the authority of any other state or government, ,^,ueirtgioss i
shall return to the auditor of each county in which such premium re-

ts'company does business, or from which it collects premiums, OB1p
in the month of February, annually,the amount of the gross
premium receipts of such agency, for the previous calendar.
year in such counties, which sball be entered upon the tax
list of the proper eounty, and be subject to the same rate of
taxation for all purposes that other personal property is sub-
ject to, at the place where located, for the year in which such
premiums are received. And the whole of such tax shall be
due and payable on the twentieth day of December next en-
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suing; provided, that in making the first return under this
a:ct, no company shall be required to make areturn of receipts
previously placed upon the duplicate, under the act to which

Dutyof_coun. this is amendatory, requiring the return to be made in the
ty anduor month of May . And it shall be the duty of thc county andi-'anfl superin-
teodenc of in- tor, in the month of March, to certify to the superintendent ef
a°ra°°e• insurance, the amount of receipts returned under this act by

each company, with the rate clrarged against the same; and
it shall be the duty of'the superintendent of insurance in the
month of April, annually, to charge and collect from all such
companies such a sum, as added to the sum payable ta the
county treasuries, will produce an amount equal to two and
one-half per oont. on the gross premium receipts of such eom-
panies, as shown by their-annual statement under oatb, to
the insurance department; provided, however, that if by the
laws of any other state, territory or nation, a larger tax than
two and one-half per cent. is charged companies organized
under the .laws of Ohio, then the superintendent of insur-
ance shall charge a like tax upon companies from such state,
territory or nation doing business in this state. If any such
company refuses to pay said tax after demand therefor has
been made, or if it shall make any false statement of its grose
premium receipts, the superintendent of insurance shall re-
voke the license of such company to do business in this state.
If at any time said superintendent bas reason to suspect the
correctness of the return made of the gross premium receipts of
any such company, he may, at the expense of the state, make
an examination of the books of such company, or of its agents
for the purpose of verifying the same. All taxes collecte ^
under the provisions of this section by the superintendent of
insurance, shall be paid by bim upon the warrant of the au-
ditor, into the general revenue fund of the state.

SECTroN 2. Said original section 2745 is hereby repealed.
' SEOTION 3. This act shall take effect and be in force from

and after December 31, 1888.
NOAH H. ALBALIGH,

Passed April 11, 1888.

of th.e .House of Representatunes.
THEO. F. DAVIS,

President pro tem,. of the .Senate.
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W. S. MCKINNON,

Speaker of the Honse of Represen.tativ,
F. B. ABCT-IER,

President pro tetn. of the Seua

Passed April Io, I902. I03G

c

officer
dent,
corpo:

L
shall c
tentlt
outsta
not le:

S
or Ire:
using
subjec
of the
stater
5tatut
tary 0
such I
ing th

t.
of w•h:

menth.
dress

124

lteld on the first Tuesday after the first Monday in Noves
Salary of ber, next preceditig the expiration of his term of office,
udges af

comm p7eas any of stich judges provided for by this act, and any lu

in u ov5tarkd^ng or judges of the court of common pleas who'at the t'n'1
eounty. of their election, respectively reside in Starkcounty, as

shall thereafter continue to reside in the san e county:;
• at the time of election as aforesaid, shall receive in addi
to the salary payable ottt of the state treasury; the sum i
fifteen hundred dollars per annum, upon the warrant of
county auditor, on the county treasury in the same mantj
and at such times as is provided for the payment of su
judge or judges out of the state treasury.

aepeats, ees SECrION z. Said original section 481-88 of the Revis
Statutes of Ohio be and the same is hereby repealed, ai
this act shall take 'effect and be in force on and after.;
passage.

Domestic
corporations,
for profit, te-
quired'to fil.e
snnual report
oith eecretary
f tate.

[House Bill No. 54.1

AN ACT

To require corporations to file annual reports with the secreti
of state and to pay annual fees therefor.

Be it enacted by the General Assembly of the State of 0hi
SscTroN i. Every corporation organized under t

laws of this state, for profit,' shall make a report in wr
ing to the secretary of state, annually, during.the month;
Mav, in' such form as the secretary of state may prescrjj
containing thefollowYng facts:

I. The name of the corporation.
2. The location of its principal o'ffice.
3. The names of the president, secretary, treasu`}'

^and metnbers of the board of directors, wi.th postoffice V,
dress of •each.

4. .. The' date of the annual election of officers of sq
corporation. '"

5. The amount bf authorized capital stock and
par value of each share.

6. The amount of capital stoclc subscribed, the amoy
of capital stoclc issued and outstanding, and the amounli
capital stock paid,up.

7. The nature and kind of business in which,..[
company is engaged and its place or places of business.

8. The change or chauges, if any, in the above pl
ticulars made since the last annual report.

5.
par v.

6.
of cap
up.

7
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botlt v
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h report shall be signed and s\voRl to before an""',^;.Sug
a ger dulyreeidentZesd min=ster oaths, by the presi-

ecretarvice p y, or managcr of the
aS^d1t,^iporation, and forwarded to the secretary of state.

Upon the filing of such report, the secretary -of statc
11 charge and collect from such corporation a fee'of one-

{ one per cent. ttpon the subscribed or issued ani!

Fee to be paid
pon filing

such report. -

f^utl' o' ca ital stock of said corporation, and to be
;putstaudm Pot less than ten dollars in any case. ,..

-SecrloN 2. vcry foreign corporation for profit, now porrdig^s, efor
or hereafter doing btisiness in this state, and owning or profit re-
uSin a part or all of its capital or plant in this state, and aR ua rcpore
^bject to compliance with the provisions of seetion 14& th
of the Revised Statutes of Ohio, shall, in addition to the ,

"'atements required by section 148c and 148d, Revised
Statutes of Ohto, make a report in writing to the secre-
tary of state; annually, during the month of September, in

such forln as the secretary pf state may prescribe, contain-
'ing the following facts:

1. The name of the corporation ancl under the laws
of what state orcountry organized. - - '

2. The location of its principal office.
3.The names of the president, secretarv, treasurer and

members of the board of directors; with the postoffice ad-
dress of each.

• 4. The clate of the annual election of officers.
5. The atnount of authorized capital stock, and the

par valuc of each share.
6. The an ount of capital stock subscribed, the amount

of.capital stoclc issued, and the amount of capital stock paid
up.

7. The nature and kind of business in which the
conipany is engaged and its place or•places of business.
both within and witlzout the state of Ohio.

8. The name and iocation of it§ office or offices in
Ohio, and tlte name and address of the officers or agents
of the company in charge of its business in Ohio.

9. The value., of the property owned and used by the
company in Ohio, where situated, dnd the value of the
property owned and used oittside of Ohio and where sit-
uated.

Io. The change or changes, if any, in the above par-
ticulars made since the last annual report.

Such report shall be signed and sworn to befor6 an
officer duly authorized to administer oaths, by the. presi-
dent, vice president, secretary; superintendent or managing
agent ir. this state, and forwarded to the secretary of state..

Upon the filing of such report the secretary of state. gee a bc paiA'
from the facts thus reported and any other facts coming to eu^; fiM['port.
his knowledge bearing upon the question, shall determine
the proportion of the authorized capital stock of the coni-



pany represented by its property and business in Ohio,
shall charge and collect from such company, in additp
to the initial fees provided for in sections r48c and r4gd;
the Revised Statutes of Ohio, for the privifege of exercisi
its franehises in Ohio, annually, one-tenth of one per ^
upon the propor.tion of the authorized capital stock of
corporation represented by property owned and used
business transacted in Ohio, and to be liol less than
dollars in any case. -

Domestic cor- SECTION 3. Every corporation organized under•. poratlons, not
far pro6t and laws of this state,.not tor profit, andhaving no capital stq

raPitai siook, shall make a report in writmg to the secretary of state, a
repwred ro nitally, duringthe month of December, in such form asfile annuat re-
port with seo- secretary of state tnay prescribe, containing the foll OWi
etary of - - facts

sta[e.

I. The nalne of the corporation.
a. The- locatioh of its principal olTice.
3. The names of the president, secretary, treasur

and members of the board of trustees, or directors, wit
postoffice address of each.

4. The date of the annual election of suchcorporatio`
g. The object orpurpose which guch corporatio

- etigaged in carrying out.

Such report shall be signed and sworn to before anol
ficer anthorized to administer oaths, by the president, viC
president, secretary or other chief officer of the corpora'.
tion, and forwarded to the secretary of state. ^'

r.ee to be p;d: Upon the filing of such report the secretary of stat
°^,' fie^are shall charge and collect the following fees: For all cor

porations-organized for the purposes mentioned in sectio;
148a,. paragraph 4, of the RevisedStatutes of Ohio, te
dollars; for all corporations organized for the purposes.
mentioned in section r48a, paragraph 5, one dollar.

Certireate ce SECTION 4. Upou the filing of the report and the pailne isened sr
sx4etary of ment of the fee provided for in the preceding sections o
state showing this act, the secretary of state shall make out -and deliver.cVmpOliance

un cnis act.,. to such cbrporation a certificate of the compliance by sudi^
corporation witlt the preceding sectionsand the paymenti
of the annual fee therein provided for. ^

All fees tnae The secretary of state shall make a report niontlily to^i
coltected to bo
paid into thC the auditor of state of the alnnual fees collected undee^
acate treae- this act, and shalJ ^Ay the same lhto the state treastlry to tfie
report ^ tu taud-/ credit of the general revenue fund.
tor of state.

Penalty for SacrloN. 5. In case any corporation required to file th
fa;lare ro
make re ort report and pay the fee prescribed in sections I and 2 of this
or pay ee; act shall fail or neglect to make such report or pay such
tortprofitn' fee witlrin the period prescribed in said sections, respe

tively, such corporation shall be stubject to a penalty of
five hundred dollars, and an additional penalty of one hun-
dred dollars per day for each day's omission after the tirite k^
limited in this act fbr filing snch report andpaying such
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erty and business in Ohio, a
om such company, in additi.
or in sections 148c and 148d
r, for the privilege of exercisi
ally, one-tenth of one per cen
authorized capital stock. of tN

^property owned and used ail
i, , and to be nbt less than t

'porationorganized undet t
^fit, and having nocapital stq
tg to the secretary of state,
Decetnber, in sttch form as
:ribe, containing the followi

-poration.
rincipal office,
president, secretary, treasu

' of trustees, or directors,

a] election of such corporatioifs
se which such corporation' i

I ed and sworn to before an o^ _.
r oaths, by the president, vices

! chief officer of the corpora+
cretary of state.

report the secretary of stat
following fees: For a;l cor-
mrposes mentioned in section
:evised Statutes of Ohio, teni

'• organized for the pttrposes
ragraph 5, one dollar.
ing of the report and the pay-'

in the preceding sections of
e shall make ottt •and delive

..te of the compliance-by sueh:
tg sections and the payment
•ided for.
all make a report nionthly W,
annual fees collected undeC
e 3hto the state treasury to the.
!ttnd.

orporation required to file thtf,
red in sections r and 2 of this,
ake such report or pay suefi'
bed in said sections,, respeC-;
be subject to a penalty of

3ditional penalty of one hun-
'day s omission after the time'

ucli report and paying such'

fee, Such penalty and the atinual fee or fees required to be HnOVencniaity
paid.by the provisions of sections i and 2 of'this act may
be recovered by an action in the name of the state, and on
coltection paid into the treasury to the credit of the gen-
eral revenue fund,

. The attorney general, on.request of the secretary of
state; sha,ll instittite such action in the court of common
pleas of Franklin county, or of any county in the state in

i h ff lon as an o ice or p ace of business,which such corporat
as he prefers.

The governor, secretary of state and attorney general, Renission et
upon good cattse shown,may, in their discretion, reniit the °"'a"v
penalty on any part thereof prescribed in this section.

In case any corporatiou required to file the rcport and Penalty for
pay the fee prescribed in section 3 of this act shall fail n,ke`.eo tt
or neglect to ntake such report or pay sucb fce for three ^orPO ae on
months after the expiration of the time timited by this not fo, profit.
act, and strcli default is wilful and intentional, the attor-
ney general shall, on the request of the secretary of state,
bring an action in.the coart of comuion pleas of Franklin
county, or of any county in this state in which such cor-
poration is located, to forfeit and annul the charter of such
corporation, and if such court is satisfied that such default
is wilful and intentional, the- court is authorized to revolce
and annul sucli charter.

SecTtox 6. Any corporationshall have the right to be aearing by •
heard by the secretary of state upon the matter 6f deter- secretary ofetate and ep-
mination of the amount of fees due under the provisions of peq] from da-
this act. Any corpqration aggrieved by the decision of the a's'on cn<r<of.
secretary of state may, within ten days; appeal to the aud-
itor of state, treasurer of state and the attoruey general,
whose decision in the matter shall be final.

Sccriox q: Provided that elg^ctric light, gas, natural ceaabn, aer-
as, water worlcs, iPe line, street railroad, electric inter- Pefat;en' ex-g P cepted fram

urban railroad, steam railroad, messenger, union depot, ex- n'e ro°saton^
press, freight line, sleeping car,. telegraph, telephone and ae t^;a aec,
other corporqtions, required by law to file 'annual reports
with the auditor of state, and insurance, fraternal beneficial,
building and loan, bond investment, and other corporations
required by law to file' annual reports with the superin-
tendent •of insurance, shall not be subject to thc provisions
of the preceding sections of this act. Provided further, First report of
that a cor oration shall not be re uired to file'its first an- '' efp 9 ganized cor-
nual report hnder - this act until the proper month herein- wO1eR' ra ye
before provided for the'filing of sueh report, next following_fi ed.
the expiration of six trlonths from the date of its incorpora-
tion or admission to do business in this state.

SecTiox 8, Every domestic corporation, in case of dis- Ccrtieaate of
solution, revocation of charter or abandonment of its cor- diaeotamon,

revocation of
porate purposes, shall file with the secretary of state a abandonment
certificate of such dissolution, revocation of charter or aban- ta. ue filed
donment; in case of dissolution,or abandonment by volun- t;'^Y of%tlte.



tary action of the corporation, sucit certmcate snatt
signed by the president and secl-etary of the corporatio .
in case of dtssolutiou, or revocation of charter by action
a competent court, such certificate shall be signed by t
clerk of the court entering the de(iree of dissalution o
revocation. The fees for making and filing such certifica
with the secretary of state shall be taxed in the costs
favor of the party paying the same, and shall have tjl ^
same priority as other costs in the dissolution proceedin

aore+ffn.enr- Every foreign corporation when it shall retire fro'^^
°o'ac`°n "- business in this state is hereby re uired to file witht;r,ngfrnm(] t
state shall eie
ertificatC [o secretary of state a certificate to that effect, signed by th-

that efeert. president and secretary of the corporation. a
aeea 'sor tu[ng The fee for filing certificates of dissolution, revocati(i'.
;ieaof charter, ab.andonment, or retiremelit of corporations, fp'

• Surrender of
charter of cor-
puration not
,nctive ex-
istence at
time of pas-
sage of this
aet.

Mere retire-
ment from
husiness.or
vo]untery ais-
solution of
corporation

• shall nnt ex-
empt it from
p ovisians of
hia ect.

profit, shall lie five dollars; for filing such certificates o.
corporations, not for profit, one dollar. Provided, that th`
charter of a corporation which is shown to- have been 64
longer in active existence at the time of the passage of thit
act, may be surrendered on the payment of_one dollar, o>#
proof as otherwise provided by law. I

The mere retirement -from business or voluntary.dis?
solution of a domestic or foreign corporation without 6avi
ing filed the certificate provided for in this section, shall
not exempt it fronr the requirements to make reports anil
pay fees in accordauce with the provisions of this act.

SECTION 8. This act shall take effect and be in fbrec
froni and after its passage.

- • A. G. COMINGS,
Speaker pro tent. of the House of. Representatives;

CARL L. NIPPERT,

President of the Senate
Passed April ii, 19o2. . 104G.

[House Bill No. 109.]

AN ACT,

To further supplemeqt section 4889 of the Revised Statutes of Ohiu.j

Be it enacted by the General Assembly of the State of Ohioii
Repair of im- SECTION z. That section 4889 of the Revised Statttte5l,.
proved reada:

of Ohio. be further supplemented by the enactrlaent of the;
following sections, with the sectional numbering hereiff(
provided.

Townships ;n Sec. 4889b. That the several townships in the coun=Stark and Co-
fumbiana ties of Stark and Columbiana, state of. Ohio, be and the:
`°nn"eamaae
roaa d[strlcts. same are'herebY constituted and made seParate and iride-:

pendent road districts for the purpose of repairing antt
tmproving the roads and highways as herein set forth,i
independent of and free from the operation of existing
laws relating to the improvement of roads'and highways;
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t294,
tQ-3,
Ieral

NeS.

such commission, but the tax commission of Ohio shall have
direct supervision and control over, and power of appoint-
ment, compensation and removal of, such employes.

SEOTioN 2. That existing seetion 154-38 of the Gen-
eral Code be and the same is hereby repealed.

gARSY D. SSL4];R,
Speaker of the Hoztse of Representatives.

CaBRLEs H. LEwss,
President of fhe Senate.

ver-

ate.

nor-April 17, 1925,
CaanLLl'9 H. LEwis,
President of the Senate.

Filed in the ofHee of the Secretary of State at Colum-
bus, Ohio, on the 21at day of April, A. D, 1925.

THAD H. BROWN,
194B. Secretary of State.

[House Bill No. 338.]

AN ACT

the

6 of

Passed March 27, 1925.

HOUSE OF R,EPRESFfNTATI4ES-
Passed-notwithstanding the objections of the Gover-

Ths seeuoael nor-A ril17 1925.uumber In thts P ^
sat is tn cou- HARRY D. SILvER,
Puemay la the
Ceoeval Code. Speaker of the House of Ropresentatives.
c. c. caeasn, SENATE-

a.a:orQ »erat.
Passed-motwithstanding the objections of the (Iovar-

To provide for the determination, charging and collectiou of a
colgoration franchise tax for the privilege of exercising its
franchise and doing business within this state, to repeal sec-
tions 5495, 5496, 5497, 5498, 5499, 5500, 5501, 5502, .5503, 5504,
5516, 5518 and 8728-11 and to amend section 5461 of the
General Code. ' -

Be it entccted by the C3eneral •AssembLy of the State of OFuio :

and each foreign corporation for profit, doing business in
this state or owning or using a part or all of its capital or

tion, incorporated under the laws of this state for pro&t,
April, except as otherwise provided by law, each corpora- term.
of this aet amd annually, thereafter, during the m®nth of ta, t o^^ ton;

Repeal.

SEOTION 1. Within thirty days after tbe taking effect Reaon W

property in this state or having complied with the provisions
of section 183 of the General Code and having been author-
ized by the secretary of state to tranxaot business in this
state, shall make.a report in writing to the tax commission
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in such form as the commission may prescribe, provided,
however, that if any such corporation shall be adjud'icated a
bankrupt or a receiver shall be appointed therefor or a
general assignment shall be made thereby for the benefit
of creditors, such corporation shall fil.e the report herein
provided but it shall not be charged with any fee as here-
inafter specified except for the portion of the then current
year and.of subsequent years during which such corporation
had the power to exercise its corporate franehise unimpaired
by such proceedings or act.

Sec. 5496. SzoTZoN 2. Such report shall be signed and sworn to
the resi-rized to administer oaths bffi thrb f pyore an o ce an ooslcees.=e

°n =eno=°. dent, vice president, secretary, treasurer, general manager,
superintendent, or managing agenti in this state of such
corporation. If a domestic corporation has not organized
then such report shall be signed aud sworn to by one of the
incorporators of sueh eorporation.

Sec. 5497. Snemrox3. Such report shall-inolude statements of

ao,enerewoo the following faets as of the date of the beginning of the
oc reee^ In- current annual aceounting period of such corporation:
cluded In -etato-
meot. 1. The name of the corporation;

report, in lieu of the statement above specified, such cor-
poration shall file with the tax commiasion a statement of

that for any reasoq a corporation has not filed any such

done and the amount of business done within the state by
said corporation, during its preceding sunual accounting
period, given separately.

' 8. A statement of the amount di the fair value of
the capital stoek of the company on an asset basis as shown
by the taxpayer in its latest report to the commissioner of
internal revenue of the United States under the provisions
of section 700 of the revenue act of 1934, or in the event

7. In the case of a corporation doing business within
and without the state of Ohio, the total amount of business

2. The name of the state ar country under the laws of
which it is incorporated;

3. The location of its principal offlee and, in the case
of a foreign corporation, the location of its principal place
of business in this state and the name and address of the
officer or agent of the corporation in charge of the businese
in this state;

4. The names of the president, secretary, treasurer,
with the post office address of eaeh;

5. The nature and kind of business in which such
corporation is engaged;

6. In the case of a corporation owning property with-
in and without the state of Ohio, the location and value of
the property owned and used by the corporation, both within
and without the state, given sepa.rately;

Sec. !

Sec. !
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state shall ehargefor collection from each sueb corporation
a fee of one-twelfth of ono per cent upon auch amomzt so

upon which such fee is charged and the amount of the fee.

certified, which fee shall not be less than fifteen dollars in
any case and shall immediately certify the same to the
treasurer of state. Such fee shall be charged for the privi-
lege of exercising its franchises and doing business within
the state in the calendar year in which the tax is payable.
Promptly upon receipt of the certificate of the auditor of
atate the treasurer of state shall mhil to each aueh eor-
poration at its principal office in the state of Ohio a state-
ment showing the portion of the value of the capitalstock

Such fee shall be payable to the treasurer of sta4e on or
before the first day of the following December.

SEerz2ox 6. That section 5461 of the General Code be

the amount of the fair value of its capital stock on an
asset basis as of the 31st day of March neat preceding the
time of flling the report on the same basis required by the
commissioner of internal revenue of tho United States
under the provisions of the revenue act of 1924 above speci-
fied;

9. A statement of the amount of the tax laat paid to
the United States under the provisions of section 700 of
tho revenue act of 1924;

19. All other information necessary to the proper ad-
ministration of this act.

Sec. 5498. SEeTiorr 4. Upon the filing of the report provided for
in the last preceding sections, the tax commission, if it shall
find such report to be correct, shall, on the first Monday in
September, determine the amount of the fair value on an
asset basis of the capital stock of every domeatic corpora-
tion, required to file a report under section 1 of this act;
and the proportionate amount of the fair value on an asset
basis of the capital stock of avery foreign corporation, re-
quired to file a report under aeetion 1 of this act, represented
by the sum of all the ptoperty owned or used and business
done by it, located or transacted within this state. On the
first Monday in October the tax commission shall certify
to the auditor of state the amount so determined by it for
each such corporation.

Sec. 5499. SEcmtox 5. On or.befere October 15th the auditor of

amended to read as follows:

See. 5461. When any public utility or corporation
fails to make any report to the tax commission -required by

roneously any information essential to the determination
daw or makes such report apd fails to report or report er-

of any amount, value, proportion or other fact to be de-
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ete., peaeitr^ ment authorized or required by this aet or knowingly pro-

duty of the tax commission shall extend to and only to the

aatsa nr crnudu- sents or aids, or assists in the preparation or presentation
lent rqnnet, re-
turn amdarit of a false or fraudulent report > return , affidavit;`or docu-

termined by the tax cominission pursuant to law which is
necessary for the fixing of afty £ee, tax, or assessment, the
tax commission shall proceed to determine such amount,
value, proportion, or other fact as nearly as practicable and
shall certify the same as required by law. Such power and

five years next preceding the year in which sueh inquiry
is made: Upon,the determination and certitication by the
tax commission herein authorized a tax fee, or assessment
shall be charged for collection from such public utility or
corporation at the rate provided by law for the year or
years when such tax, fee, or assessment was omitted, or
erroneously charged so that the total tax, fee, or assessment
paid and to be paid for such year or years shall be in the
full amount chargeable to such public utility or corporation
by law. Such charge shall be witbout.pre;judice to the
collection of any penalty authorized by law.

Sec. 5500. SECTZON 7. Any person who knowingly makes or pre-

or part thereof to be vord or Ineffective shall not aaect any

seonons or of such sections, are hereby d'eclared to be independent'sec-
parts of eectlone tions and parts of sections and the holding of any sectionIndependent

cures, counsels or advises the preparation or kiresentation
of such report, return, affi'davit, or document shall be fined
not more than $10,000, or imprisoned in the penitentiary
for not more than five years, or both.

Sec. 5501. SEOTroN 8. The sections of this act, and every part

appucable. of the General Code shall be deemed to. refer arld have
certaln seotsons 5516-1 to 5517. inclusive and seetions 5519 to 5525b inclusive

other section or part thereof.

Sec. 5502. SEomcoN 9. ^ Seetions 5505 to 5515 inclusive and.seetions

When loeor- eign or, domestic, owning and operating a public utility in

application to this act and the appropriate sections thereof.

Sec. 5503. SEoT10N 10. An incorporated company, whether for-

porated compnny this state and as such required by law to file reports to the
ahall nat be eub- ,
fect to me nre- tax commission and to pay an excise tax upon its gross re-
rlsiaoe ti1 eo-
tam eeetmns. . ceipts or gross earnings as provided in this act, and in-

surance, fraternal, beneficial, building and loan, bond in-
vestment and other corporatiens,.required by law to file
annual reports with the superintendent of insurance, shall
not be subjact.to the provisions of seetions one to five in
elusive of this act.
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5497, 5498, 5499, 5500, 5501, 5502, 5503, 5504, 5516, 5518
ant3 8728-11, of the General Code be, and the same are here-
by repealed.

HAnsr D. Sn.vuta,
Speaker of the House of Representativas.-
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SEcTtoN 11. That existing sections 5461, 5495, 5496, RoPau.

Passed March 27 1925.

CHA&.r.ES H. LEwIS,
President of the Senate.

HOUSE OF REPRESENTATIVES'-
Passed-notwithstanding the objections of the Gover-

nox`Apri117, 1925.
Ha.asY D. Su.vrst,

Speaker of the House of Representatities.

SFNATE-
Passed-notwithstanding the objections, of. the Gover-

nor-Apri117, 19
CHatu.Es H. LEwts, .

President of the Senate.

Filed in the office of the Secretary of State at Gblum-
bus, Ohio;'on thc 21st day of April, A. D 1925.

THan H. Bnawx,
195B, Secretary of State.

[Amended Senate Bill No. 300.}

AN ACT

Providing for the creation of a state building commission.

Be it enacted 3y the General dssem.bly of tAe State of Ohio:

SLoTION 1. There is hereby created a state building
commission, to be composed of the governor of Ohio, attor-
ney general and auditor of state. Such board'shall' organize
by electing achairman and a secretary and shall establish
rules and regulations for the conduct of its business, and
shall keep a journal of its proceedings. The members shall
reeeive no eompensation for thein services but shall be
paid their necessary and aetual egpenses incurred while
engaged in the.business of the eommdssion: The e®mmis-
sion shall employ such clerical and other help as may be
necessary and shall fix their compensation:
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the boards of elections be permitted to apply the provisions hereof to the
forthcoming primary election of August 11, 1931.

' ARTHOR HAMILTON,

Speaker of the House of Representatives.

WILLIAM G. PICICREL,

President of the Senate.
Passed June 11, 1931.

Approved Jmne 29, 1931.
CiEORGE WHITE,

Governor.

The sectional numbers herein are in conformity to the General Code.

GILBERT HETrMAN,
Attorney General.

Filed in the office of the Secretary of State at Columbus, Ohio, on
the znd day of July, A. D. 1931.

File No. 141.

AN ACT

Providing for the levy of taxes on intangible property at classified
rates and for the assessment of tangible personal property
for taxatian aud for said purposes amending sections 6323,
5324, 5323, 5336, 5337, 5328, 3360, 5382, 5385, 5886, 5388 and
5389 of the General Code, enacting supplemental sections
5335-1, 5328-1 and 5328-2 and section 5638 of the General
Code, amending sections 2583, 2585, 2586, 2588, 2589, 2590,
2591, 2592, 2596, 2634, 2641, 2643, 2646, 2649, 2650, 2651, 2653,
2654, 2657, 2083, 2684, 2685, 2687, 2688, 2680, 2746, 5366, 6367,
5368, 6370, 071, 5373, 5372-1, 5372-2, 6372-3, 5372-4, 6373,
5376, 5378, 5879, 6390, 5391, 5392, 539$, 5398, 5406, 6407, 5408,
5409, 5410, 5411, 6412, 5413, 5414 , 541,4, 5423, 5428, 5429, 5430,
5445, 5446, 5448, 5430, 5455, 5436, 5457, 5459, 5460, 6498, 5499,
556., 5563, 5579, 5591, 5596, 5507, 6599, 6601, 5604, 5605, 5606,
5609, 5010, 5612, 5613, 5614, 5615, 5624-4, 5624-5, 5694-7, 5624-
14, 5072, 5673, 10509-80, 10509-81, 10609-82,. 10509-176, 12924-4,
12924-7, 13924-8, 12924-9, and 13924-10 of the General Code,
enactittg supplemental sections 2585-1,2587-1, 2602-1, 2649-1,
5372-5, 5398-1, 5411-1, 5411-3, 5412-1, 5414-1, 5414-2, 5414-3,
5414-4, 5414-5, 5414-6, 5414-7, 5414-8, 5414-9; 5414-10, 6414-11,
5414-12, 641443, 5414-14, 5626-?, 5671-1, 5671-2, 5673-1,
5673-2, 5673-3 5673-4 and 12924-11 and sectfons 2584, 2602,
2656, 5375, d77, 6394 and 6395 of the General Code aud
repealing sections 192, 2588-1, 2595, 5321, 5366-1, 3369, 5891-1,
5371-2; 5371-3, 5371-4, 5371-5, 5374-1, 6375-1, 6375-4, 5384,

CLARENCC J. BROWN,

Secretary of State.

(Amended Senate Bill No. 823)

Be it ei

SE
5385, :
and suF
and sec
and ena

"Invest

Sec
cludes *

Shl
panies,
such co
federal
vision i:
ffn6nciai
panies c
fined in

Int,
bonds, c
deposit,
of this s
f.oser per
dences
secured
by whoa
United :
any ifesth
of Jditsic
or schoo
pursuant
such as.

Anr
cal payr
of a pec
rived, h
royalties
derived i
denced b
contracts

All ,
ests in as
any such

A-133



753

ing section
ged in the
r mortgage
amount of

'• a dealer in
/or buying
account or
ite amount
ite amount

capital of

tditor shall
-te commis-
intangibles,
capital em-

! the capital
into shares,
tnd the un-

1the case of.
y converted
:eding year
dealer hav-

'•.ission shall
proportion
own by the
shown. In
more than

ient of such
tte or prop-
proportion
by the re-

ty auditor;

inually, the
the assess-

tionment of
nty.
a the classi-
.represented

a make re-

I furnish to
.erein fixed,

the tax commission of Ohio shall have, exercise and discharge the same
powers and duties as are provided by section 5413 of the General Code
with respect to the statements of finanical institutions.

Terms "insurance company", "domestic insurance company", and
"foreign insurance company" defined.

Sec. 504-8• The term "insurance company" as used in this chapter
includes every corporation, association and society engaged in the business
of insurance of any character whatsoever, or engaged in the business of
entering into contracts substantially amounting to insurance of any charac-
ter, or of indemnifying or guaranteeing against loss or damage or acting
as surety on bonds or ttndertalcings•.

The term "domestic insurance company" includes every insurance
company organized and existing under the laws of this state and exclndes
every "foreign insurance company" which term includes every insurance
company organized or existing under the laws of any other state, terri-
tory or country or of the United States.

Capital and surplus of domestic insurance company, how and where
listed and assessed.

Sec. 5414-9. The capital and surplus of a domestic insuratice coni-
pany having capital divided into shares and the surplus of a domestic in-
surance company not having capital divided into shares shall be listed
and assessed in the name of and against the company in the county where
its actual principal place of business is located at the value thereof as re-
ported by the company in its annual statement for the preceding year
filed with and approved by the superintendent of insurance setting forth
the admitted assets and the liabilities of the cotnpany, including in such
liabilities (r)the reserve and unearned premium liabilities con-rputed as
provided by law, the sane being the amount of debts of an insurance
company by reason of its oustanding policies in gross, (2) aniounts set
apart for the payment of dividends to policy holders, and all actual lia-
bilities set forth in the annual statement.

Tax on real estate of domestic insurance company.

Sec. 5414-to. The real estate of a domestic insurance company shall
be taxed' in the place where it is located, in like manner as the real estate
of other persons is taxed; but the tax provided forin this chapter shall be
in liett of all other taxes on the other property and assets of such don'iestic
insurance company and of all other taxes, charges and excises on or
against such domestic insurance companies, and of all other taxes on or
against the stocleholders, membe;•s or policy-holders of such company by
reason of their stock or other interest in such insurance company, ex-
cepting with respect to annuities, or with respect to the right to receive
the proceeds of a policy payable after the maturity, thereof in install-
ments or left with the conzpany at interest; and this chapter shall not be
construed.as assessing any tax on or against any foreigninsurance com-
I8 G. L. . . . '
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.pany or to affect any tax of any foreign insurance company under any
laws of this state.

Domestic insurance company may make consolidated return, when.

Sec. 5414-II• A domestic insurance coinpany which owns or controls
ninety-five per centuni of t't e common stock of another corporation may
make a consolidated return to the superintendent of insurance for the
purpose of this chapter, as is provided for consolidated returns of otlier
corporations in section 5379 of ttie General Code, and shall not be re-
quired to list therein any of the stocks, securities or other obligations of
such subsidiary corporation.

Certification to tax commission by superintendent of insurance; con-
tents.

Sec. 5414-12. On or before the first Monday of May in eact-t year the
superintenden4 of insurance shall certify to the tax connnission of Ohio
the amount of the capital and surplus of each domestic insurance com-
pany having capital divided into shares and the surplus of each domestic
insurance company, not having capital divided into shares, as the same
shall be reported in such annual statement of the conipany and approved
by the superintendent of insurance, and the cottnty wherein the actual
principal place of business of each is locatecl.

Certification of assessment of domestic insurance company to county
auditor; duty of auditor. .

Sec. 5414-13.. On or before the first Monday of June in each.year
the tax commission of Ohio shall certify to each county auclitor the as-
sessment of the capital and surplus or of the surplus, as the case may. be,
of each domestic insurance company located in his county, such certificate
to be in the amount of capital and surplus or of sttrplus, as the case may
be, so certified by.the superintendent of insurance. The county auditor
shall place the amounts so certifiedon the classified list and duplicate in
his county in the respective names of the insurance companies against
which such taxes shall be so assessed, and such taxes shall be paid by the
insurance companies against which they are respectively assessed at the
time and in the manner other taxes on the classified list are required to
be paid.

Tax conunission to prescribe forms of returns; power of commission
to require additional statementi etc.; each question to be ati-
swered specifically.

Sec. 5414-14. The tax commission of Ohio shall prescribe the forms
of returns to'be made by financial institutions and dealers in intangibles,
consistently with the pxovisions' of this chapter, and may adopt regulations,
notinconsistent with:such provisions, governing the making of such re-
turns.. The enumeration in this chapter, of facts required to be stated in
auy such return shall not be deemed exclusive, but the commission
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(Amended Senate Bill No. 30)

AN ACT

Providing for the levy of,taxes on intattgible property for the sup-
port of municipal corporations, counties, school districts and
public libraries; for the levy of taxes on intangible property
of public utilities and, inter-dounty corporations, capital stock
and surplus of financial institutiotts and dealers in intangibles
and deposits taxed at the source, and of a franchise tax on
domestic insurance companies, all for the purpose of reim-
bursing the state for the expense of administering such taxes
and the taxes an personal property and for the support of
common schools; end sevisings simplifying and itnprovdng
the method of assessing tangible and intangible personal
property for local taxation; and for such pur poses amending
sections 1465-33, 2293-4, 2584, 2587-1, 2588, 2602, 2692 5823,
5325-1, 5327, 5828-1, 5328-2, 5366, 5367, 5370, 5871, a372-2,
5372-3, 5372-4, 5375, 5376, 5377, 5378, 5379, 5388, 5389, 5390,
5391, 5392, 5894, 5395, 5406,. 5408, 5411, 5412, 5412-1, 5413,
5414, 5414-1, 5414-2, 5414-4, 5414-5, 5414-6, 5414-7, 5414-8,

5446, 5448, 5450, 5456, 5457, 5459, 5498, 5625-20, 5625-24,
5414-9, 5414-11, 5414-12, 5414-13, 5414-14, 5422, 5430, 5493-1,

5638,5671-1, 5672, 5673-1, 5673-2, 5673-3, 5678-4, 5094 and
12077 of the General Code, and enacting sections and supple-
mental sections of the General Code designated as sections

repealing sections 5383 and 10509-80 of the General Code,
5638-1, 5839, 5640, 5674 and 7787=1 of the General Code, and
5414-16, 5414-17, 5414-18, 5414-19, 5414-20, 5414-21, 5414-22,
154-38a, 5327-1, 5368-1, 5887,5380-1, 5389-2, 5392-1, 5414-15,

: and to declare an emergency.

Be it enacted by the General Assembly of the State of Ohio:

SECTION 1. Sections 1465-33, 2293-4, 2584, 2587-1, 2588, a6o2, 26g2,
5323, 5325-1, 5327, 5328-z, 5328-2, 5366, 5367, 5370, 5371, 5372-2, 5372-3,
5372-4, 5375, 5376, 5377, 5378, 5379, 5388, 5389; 5390, 5391, 5392, 5394,
5395, 546, 5408, 5411, 5412, 5412-1, -5413, 5414, 5414-1, 5414-2, 5414-4,
5414-5, 5414-6, 5414-7, 5414-8, 5414-9, 5414-11, 5414-12, 5414-13,
5414-14, 5422, 5430; 5433-1, 5446, 5448, 5450, 5456, 5457, 5459, 5498,
5625-20, 5625'24, 5638, 5671-i, 5672, 5673-I,5673-z, 5673-3, 5673-4, 5694
and 12077 ot tne General Code are hereby amended and sections and sup-
plemental sections to be designated as sections 154-38a, 5327-I, 5369-I,
5387,5389-1,5389-2,5392-1,5414-15,5414-16,5414-17,5414-18, 5414-19,
5414-20, 5414-21, 5414-22, 5638-1, 5639, 5640, 5674 and 9787-1 of the
General Code are hereby enacted to read as follows:

Appointment of deputy tax commissioners; compensation; unclassi-
fied service.

Sec. r54-38a. The tax commission of Ohio.may appoint not more
than fifteen deputy tax commissioners. Each of such deputy tax com-
missioners shall, undpr such regulations as may be prescribed by the tax
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Certification of assessmeint of dealer in intangibles to state auditor;
duty of auditor.

Sec. 504-6. On or before the first Monday of May annually, the
tax commission of Ohio shall certify to *** the auditor of state the
assessment of the shares or property representing capital, or apportion-
ment of either, of each dealer in intangibles doing business in *** the
state.

The *** auditor of state shall place the amounts so certified on the
*** intangible property tax list *** in his *** office in the names
of the dealehs represented by such certificates.

Duty of tax commission when dealer in intangibles fails to make re-
quired statement.

Sec. 5414-7. If a dealer in intangibles fails to make and ittrnish
to the *** tax commission of Ohio the statement required, within the
time herein fixed, the *** commission *** shall have, exercise and
discharge the same powers and dtities as are provided by section 5414
of the General Code with respect to the statements of financial institu-
tions.

Terms "insurance company", "domestic insurance company", and
"foreign insurance company" defined.

Sec. 5414-8• The term "insurance company" as used in this chapter
includes every corporation, association and society engaged in the bttsiness
df insurance of any character whatsoever, or engaged in the business of
entering into contracts substantially amounting to insurance of any char-
acter, or of indemnifying or guaranteeing against loss or damage or acting
as surety on bonds or undertakings.

The term "domestic iusurance company" includes every insurance
company organized and existing under the laws of this state, and every
unincorporated association and society forined for the purpose of engag-
ing in said business in this state, and excludes every "foreign insurance
company" which term includes every insurance company organized or
existing under the laws of any other state, territory or country or of the
United States.

domestic insurance company not having capital divided into shares ***

Annual franchise tax on the privilege of being an insurance company,
how measured.

Sec. 544-9. An annual franchise tax on the privilege of being an in-
suran.ce company as defined in section 5¢r¢-8 of the Geserat Code is
hereby levied, measured by (a) the capital and surplus of a domestic insur-
ance company having capital divided into sha"res *** or the surplus of a

at the value thereof as reported by the company in its annual statement for
the preceding year filed with and approved by the superintendent of in-
surance setting forth the admitted and non-admatted assets and the liabili-
ties of the company, including in such liabilities (r) the reserve and
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unearned pren-iium liabilities computed as provided by law, the same
being the amount of debts of an insurance company by reason of its
outstanding policies in gross, (2) amounts set apart for the payment of
dividends to policy holders, and all actual liabilities set forth in the
annual statement; or (b) eight and one-third times the gross amount of
bremiums received by any such dontest{c insurance company from folicties
covering rishs zeiithin this state during the preceding caleaidar year after
'vnaking the deductions prescribed by sectiooa 5433 of the General Code
in the case of foreign insurance companies, whichever basis of ineasure-
ment shall, in tlae case of any domestic insurance company, be the smaller.
The objects of such tax are those declared in section 544-19 of the
General Code to which only the sante shall be applied.

Report of valuation of certificates filed annually by fraternal benefit
society; determination of assets and liabilities; exceptions.

Sec. 5414-11. *** Excepting as otherwise provided in this section,
a fraternal benefit society or,ganised and existing under the laws of this
state, which issues insurance certificates, buf is exempt from the require-
mesits of chapter four of subdivision I, division 171, title g, part second
of the General Code, shall for the purpose of this clia¢ter only file
annually with the superintendent of insurance a report of valuation of
its certificates in the form required by the superintendent of insurance
of fraternal.benefit societies subject to the requirements of said chapter
and the superintendent of insurance shall for the purpose of this
chapter determine the admitted and non-admitted assets and liabilities of
such fraternal benefit societies on the same basis on which the admitted
and non-admitted assets and liabilities of other fraternal benefit societies
are so deterrnined.

Nothing contained in sections 5414-9 to 5414-13, both inclusive, of
the General Code sJtall apply to any other domestic insurance company as
defined iae.this chapter which is not requdred by law or by election made
qu.rsuant to law to file annual reports with the sufierintendent of insurance,
av.or to associations or corporations or,qanised not for profit which admit
to membership onl,v employes of a person, firm or corporation or employes
of a groasp of seech employers engaged in the same or similar lines of
business, zoho seek to provide indemnity amon,p their members for lass
from or to provide a benefit in the event of accident, sickness or death of
any of their number, whether by means of the exchange of private con-
tracts between themselves or by the exchange of cantracts between them-
selves and a corporation or association, created by them not for profit,
for their protection and not for profit.

Gertification to state auditor by superintendent of insurance; con-
tents. ,

Sec. 5414-12. On or before the first Monday of May in each year
the snperintendent of insurance sball certify to the *** auditor of state
the amount of the capital and surplus of each domestic insurance company
having capital divided into shares and the surplus of each domestic inssir-

37 G. L.
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ance company not having capital divided into shares, or, as the case may
require, the amount equal to eight and one-third times the gross amount
of premisams received by any such domestic insurance company from
policies covering risks zerithin this state during the preceding calendar
year after making the deductions prescribed by section 5433 of the
General Code in the case of foreign insurance companies, and as the same
shall be reported in such annual statement of the company and approved
by the superintendent of insurance ***.

Franchise tax charged for collection from domestic insurance com-
pany annually; minimurir tax.

Sec. 5414-13• *** In the month of June annually the auditor of
state shadl charge for collectioas from each domestic insurance comlpany
a franchise tax of tzvo-tentlur of one per centuwm of the amount deter-
nsined by the superintendent. of insurance ¢ursuant to tlxis chapter and so
certifsed to him. In no case shall such tax be less than twenty-five dollars.

Tax commission to prescribe forms of returns; power of commission
to require additional statement, etc.; each question to be
answered specifically.

Sec. 5414-14. The tax commission of Ohio shall prescribe the forms
of returns to be made by. financial institutions and dealers in intangibles,
consistentty with the provisions of this chapter, and may adopt regula-
tions, not inconsistent with such provisions, governing the making of such
returns and may upou verified application of any sueh institution or dealer,
and for good cause shown, extend the tinze vrithin which his return shall
be made, of not to exceeid ninety days. The enumeration in this chapter
of facts required to be stated in any such return shall not be deemed
exclusive, but the cotnrnission shall have.power to require any other state-
tnent, or to propound any que8tion or questions in the forms of returns
prescribed by it, which statement, or the answer to which questions shall
be relevant and material for the purpose of enabling the commission to
make any assessment which it is reqttired by this chapter to make, or to
assess the taxableproperty of any other taxpayer or taxpayers, pursuant
to any provisions of this title, or to administer or cause to be administered
.any of the laws of this state relating to taxation. FJach question so pro-
pounded shall'be answered specifically, and no return shall be accepted
until full disclosure has been made as required by the blank form so pre-
scribed. This chapter shall be deemed to be one of the laws which the
commission is required to administer, within the meaning of sections
1465-9, 1465-r2 to 1465-30 inclusive,i465-32, 1465-34 and 12924-3 of the
General Code. Neither the returns mentioned in this section nor any
documents required to be filed therewith shall be open to public ins¢ecta:on.

Notice when assessment in excess of value listed in annual report;
appeal filed, w6en; re-assessment; final assessment certificate
issued, when; contents; duties of auditor of state.

Sec. 5414-15. Whenever the commission assesses the shares, capital
or taxable deposits of a financial institution or the shares or capital of a
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dealer in intangibles represented by capital employed in this state in ex-
cess of the value or amount thereof as listed in the annual report of such
institution or dealer, it shall give notice thereof to such institution or
dealer by mail. Within thirty days after the receipt of such notice such
institution or dealer may appeal to the commission from the assessment
so made. Thereupon further proceedings shall be had in the manner, and
with like effect, as is prescribed in section 5394 of the General
Code.

All assessments made by the tax commission of Ohio and certified
to the auditor of state under the provisions of section 5378 of the Gen-
eral Code or under any provision of this chapter, from which an appeal
ftas not been taken pupsuant to section 5394 of'the General Code, or this
section, shall be subject to reassessment at any time within two years
after. the time fixed by law for the certification of such original assess-
ments. For such purpose the commission may utilize all facts or informa-
tion coming to its knowledge or wliich it might acquire ^by the exercise of
the powers invested in it by law and shall issue a final assessment certifi-
cate to the auditor of state as •the case may require, giving notice thereof
by registered mail to the corporation, financial institution or dealer in in-
tangibles as the case may require. The commission may in like manner
and at auy time finally assess the shares, capital or deposits of a financial
institution, or the shares or capita( of a dealer in intangibles represented
by capital employed in this state for any year in which such financial in-
stitution or dealer in intangibles has failed to make a return to the com-
mission; and shall certify to the auditor of state as provided in this sec-
tion the property of a corporation subject to assessmeat under section
5378 of the General Code if such property is finally assessed pursuant
to the second clause of the first sentence of section 5395 of the General
Code.

Such final assesstnent certificate shall set forth as to the year covered
thereby the amount of the final assessment as to each class of property
and the amount of the preliminary assessment, if any, of each as to the
corporation, financial institution or dealer in intangibles thereby repre-
sented. In case the final assessment of any such class for any year ex-
ceeds the amount of the original.assessment of such class for such year,
the difference shall be designated as a"deficiency." In case the final
assessment for such class for any such year is less in amount than the
original assessment for such year, the difference shall be therebv desig-
nated as an "excess." If the commission shall find that any such "defi-
ciency" was due to wilful failure to make trtte and correct returns or re-
ports as required by taw, it shall add to the assessment a penalty of ten
per centum of such "deficiency."

The auditor of state to whom any such final assessment is certified
shall compute the amount of taxes represented by the "deficiency" or the
"excess" items therein contained at the rate or rates of taxation belonging
to the year or years as of which such final assessment is made. He shall
enter all "deficiency" items comprised in such final assessment certifi-
cate on the.proper intangible property tax lists in his oflice, together with
the amount of taxes so computed thereon, and shall give a certificate of
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(I3ouse Bil1 No. 134)

AN ACT

Providing for the levy and collection of a tax upon sales of tangible
personal property at retaif, for the purposes of emergency.

general property taxes permitted under constitutional limita-
tions, for the support of local governmental activities;
amending sections 6212-49a and 6212-49ib of the General
Code, relating to the excise tax on the sale of bottled bev-
erages so as to limit the same to the sale of bottled beer
for the year 1936; suspending for the year 1935 sections
55A8-1 to 5543-20, both inclusive, of the General Code,
relating to the excise tax on cosmetics or toilet preparations.

Be it enacted by the General Assenably of the State of Ohio:

Sec. 5546-1. Definitions.

persons shall be engaged in business in the same retail establishment under
a single trade name in which all collections on account of sales by each
are made, such persons shall constitute a single vendor for the purposes

given by a sale is or is to be made or given; and in case two or more
"Vendor" means the person by whom the transfer effected or license

SECTroN I. As used in this act:
"Person" includes individuals, firms, partnerships, associations, joint

stock companies, corporations, and combinations of individuals of what-
soever form and character.

"Commission" means, the tax commission of Ohio.

"Sale" and "selling" include all transactions whereby title or posses-
sion, or both, of tangible personal property, is or is to be transferred, or
a license to use or consume tangible peisonal pioperty is granted, for a
consideration in any manner, whether absolutely or conditionally, whether
for a price or rental, in money or by exchange or barter, attd by any means
whatsoever.

of this act.

"Consumer" means the person to whom the transfer effected or
license given by a sale is or is to be made or given, or to whom the

"Retail sale" and "sale at retail" include all sales excepting those in
which the purpose of the consutner is (a) to re-sell the thing transferred
in the form in which the same is, or is to be, received by him; or (b) to
incorporate the thing transferred as a material or a part, into tangible
personal property to be produced for sale by manufacturing, assembling,
processing or refining, or to use or consume the thing transferred in manu-
facturing, retailing, processing or refining or in the rendition of a public
utility service; or (c) security for the performance of an obligation by
the vendor.

admission is granted.

poor relief, of affording the advantages of a free education
to all the youth of the state, of the general revenues of the
state, and of affording revenues, in addition to those froni
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"Price" t¢eans the aggregate value in money of any thing or things
paid or delivered, or promised to be paid or delivered by a consumer to
a vendor in the consummation and complete performance of a retail sale
without any deduction therefrom on account of the cost of the property
sold, cost of materials used, labor or service cost, interest or discount paid,
or any other expense whatsoever. The tax collected by the vendor from
the consumer under the provisions of this act shall not be considered as
a part of the price, but shall be considered as a tax collection for the
benefit of the state, and, except for the discount authorized in section 8
of this act, no persons other than the state shall derive any benefit from
the collection or payment of such tax.

"Retail establishment" means any premises in which the business of
selling tatigible personal property is conducted or in or from which any
retail sales are made.

Sec. 5546-2. Tax on retail sales; purpose; rates; exceptians.

SECTION 2. For the purpose of providing revenue with which to
meet the needs of the state for poor relief in the existinq economic crisis,
for the use of the general revenue fund of the state, for the purpose of
securing a thorough and efficient system of common schools throughout -
the state, and for the purpose of affording revenues, in addition to those
from general property taxes, permitted under constitutional liinitations,
and from other sources, for the support of local governmental functions,
and for the purpose of reimbursing the state for the expense of admin-
istering this act, an excise tax is hereby levied on each retail sale in.4his
state of tangible personal property occurring during the period beginning
on the first day of Januarv 1934,-And ending on the thirty-first day.of
December, 1935, with the excepttons hereinafter mentioned and described,
as follows :

One cent, if the price is forty cents or less;

Two cents, if the price is more than forty cents and not more than
seventy cents;

Three cents, if the price is more than seventy cents and not niore
than one dollar;

If the price is in excess of one dollar, three cents on each full dollar
thereof; and if, in such case, the price is not an even number of dollars,
then, in addition to the said tax on each full dollar thereof, one cent, if
the price exceeds an even number of dollars by more than eight cents, but
not more than forty cents; two cents if such excess is more than forty
cents and not more than seventy cents; and three cents if such excess is
over seventy cents.

If the price is less than nine cents, no tax shall be imposed.
The taxes hereby imposed shall apply and be collected when the sale

is made, regardless of the time when the price is paid or delivered.
In the case of a sale as herein defined made during said period, the

price of which as herein defined consists in whole or in part of rentals-:for
the use of the thing transferred, the taxes hereby imposed'shall, as regards
such rentals, be measured by the installments thereof falling due within
said period only. .. . ,
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The tax hereby levied does not apply to the following sales:
x. When the consumer is the state of Ohio or any of its political

subdivisions.

2. When the vendor is a farmer, the thing transferred is the product
of his own farm, or of a farm which he operates, and the retail establish-
ment is located on such farm, or when the sale is of feed, seeds, lime or
fertilizer. .

2a. Sale of fluid milk defined by the milk marketing act for con-
sumption off the premises of the vendor avd of bread in loaf form.

2b. The sale of newspapers.
3. Sales of motor vehicle fuel and of liquid fuel upon the receipt,

use, distribution or sale of which in this state a tax is imposed by the law
of this.state.

Code. -

4. Sales of cigarettes and of brewer's wort and malt, upon the sale
of which a tax is imposed by law of this state, so long, respectively, as
such law is in force.

5. Sales of beer as defined by section 6212-63 of the General Code,
whether in bulk or in bottles, sales of wine, and sales of spirituous liquors
by the department of liquor control.

6. Sales of artificial gas by a gas company as defined in section
5416 of the General Code, of natural gas by a n'atural gas company, as
so defined, of electricity by an electric light company, as so defined, of
water by. a water-works company, as so defined, if in each case the thing
sold is delivered to consumers through wires, pipes or cohduits; and all
sales by any other public utility as defined in section 5415 of the General

7. Casual and isolated sales bya vendor viho is not engaged in the
business of selling tangible personal property.

8. Sales which are not within the taxing powcr of this state under

Lo. Tangible personal property sold by charitable and religious or-

as inconsequential elerrients, for which no separate.charges are made.

the constitution of the United States.
Nothing in this act shall be so construed as to'impose any tax on the

transportation of persons or property,

q. Professional or personal service transactions which involve sales

ganizations, the income of which is used in philapthropic activities.

For the purpose of the proper administration of this act and to pre-
vent the evasion of the tax hereby levied, it shall be presumed that all sales
made in this state during the period defined in this section are subject to
the tax hereby levied until the contrary is established.

Sec. 5548-3. Collection aad payment of tax.

Sscrrorr 3. Excepting as provided in section g of this act, the tax
hereby imposed shall be paid by the consumer to the vendor in every
instance; and it shall be the duty of each vendor to collect from the con-
sumer the full and exact amount of the tax payable in respect of each
taxable'sale, and to evidence the payment of the tax in each case by

A-145

i

c



; political

e product
establish-
s, lime or

for con-
rm.

e receipt,
y the law

i the sale
tively, as

ral Code,
is liquors

n section
ipany, as
:fined, of
the thing

and all
General

ed in the

ite under

Lxonthe

>lve sales
tde.

gious or-
ities.

d to pre-
: all sales
ubject to

, the tax
in every
the cbn-
of each
case by

cancelling prepaid tax receipts, equal in face value to the amount thereof,
in the manner and at the times provided in this section, to-wit:

(a) If the price is, at or prior to the delivery of possession of the
thing sold, to the consumer, paid in currency passed from hand to hand
by the consumer or his agent to the vendor or his agent, the vendor or
his agent shall:

I. Collect.the tax with and at the same time as the price.

2. Immediately cancel in the presence of the buyer by immediately
tearing into two parts a prepaid tax receipt or receipts of the proper face
value, deliver one part of each such cancelled prepaid tax receipt to the
consumer or his agent, and retain the other part thereof.

(b) If the price is.othertqise paid or to be paid, the vendor or his
agent shall, at or prior to the delivery of possession of the thing sold,
to the consumer, cancel or cause to be cancelled by tearing into two
parts prepaid tax receipts equal in face value to the amount of the tax
imposed by this act. Thereupon and .thereby the amount of the tax
with respect to such sale, payment of which to the state is evidenced by
such cancellation, shall become a legal charge in favor of the vendor and
against the consumer, which shall in every case be collected by the vendor,
as herein provided, in addition to the price; and at or immediately after
such collection, the vendor shall deliver one part of each such caiicelled
prepaid tax receipt to the consumer and retain the other part thereof.

Sec. 5546-4. Issuance of prepaid tax receipts; specifications.

SL:CTION 4. Prepaid tax receipts required by this act shall be issued
by the commission in such denominations as the commission may deem
necessary. They shall be printed on durable paper, be of different design
and distinctly difierent coloring for each of such denominations, and
shall bear plainly on their face the denominations represented thereby.

Sec. 5546-5. Powers and duties of conamission.

SECTION 5. The commission shall design and procure the prepaid tax
receipts herein provided for. The commission shall enforce and administer
the provisions of this act, which is hereby declared to be one of the laws
which the commission is required to administer within the meaning of sec-
tions 1465-9, 1465-12 to 1465-30, inclusive, r465-32, 1465-34 and 12924-3
of the General Code. It shall have power to adopt and promulgate such
rules and regulations as it may deem necessary to carry out the provisions
of this act, and without prejudice to the generality of the powers of the

I. Prescribe the form and manner of cancelling prepaid tax receipts
commission by virtue of the foregoing provisions, the commission may:

consistently with the provisions of this act. -

2. Authorize a vendor to prepay the tax levied by this act upon
sales of things produced or distributed by such vendor, and waive the
collection of the tax from the consumer in the manner otherwise provided
in this act; but no such authority shall be granted or exercised excepting
upon application to the commission and unless the commission shall, after
hearing, advance notice of which mnst be given by the commission to all
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vendors in the same general classification as the applicant, find that the
conditions of the applicant's business are such as to render impracticable
the collection of the tax in the manner otherwise provided by this act and
upon the applicant furnishing bond payable to the state of Ohio in such
amount as the commission may determine to be sufficient to secure the
prepayment. of the taxes levied by this act in the manner desired, with
surety to the satisfaction of the treasurer of state, with whom such bond
shall be filed; nor shall the authority so granted be exercised nor the
vendor or vendors actually selling such products be exempted from the
other provisions of this act by virtue thereof unless the person to whom
such authority is granted shall print plainly upon the product sold or
offered for sale, a statement to the effect that the tax levied by this act
has been paid in advance.

Sec. 5546-6. Vendors reimbursed, when and how.

SECTION 6. In the event.prepaid purchases are returned to the
vendor by the consumer after the tax imposed by this act has been
collected or charged to the account of the consumer, the vendor shall be
entitled to reimbursement of the amount of the tax so collected or charged
by him, either through the cancellation of prepaid tax receipts paid for by
the consumer, or.through the cancelling of prepaid tax receipts paid for
by the vendor and charged to the account of the consumer, in the man-
ner herein provided. Upon receipt of a sworn statement by the vendor •
as to•the gross amount of such refunds, during the period covered by,
such sworn statement, which period shall not be longer than sixty days;
the commissidn shall issue to the vendor an official credit memomndum
equal to the net amount paid by the vendor for such cancelled prepaid
tax receipts. Such memorandum shall be accepted by the state treasurer
or his,agents at full face value, frorri the vendor to whom it is issued,
in the purchase of prepaid tax receipts under the provisions of section
7 of this act.

Sec. 5546-7. Powers and duties of treasurer of state and county
treasurers.

SECcrION 7. All prepaid tax receipts procured by the commission
shall be immediately delivered to the treasurer of state, who shall execute
duplicate receipts therefor, showing the number of and aggregate face
value of each denomination received by him, and deliver such receipt to
the commission and a duplicate thereof to the auditor of state. The
treasurer of state shall be accountable for all prepaid tax receipts re-
ceived and unsold by him. He may appoint agents for the sale uf pre-
paid tax receipts at such places in the state as he may deem expedient,
fix their compensation, payable from any appropriation to him -for'the
purpose of administering the provisions of this act, and require of each
such bond or other security as he may deem necessary. He shall deliver
to each county treasurer such number anddenoniination of prepaid taz
receipts as in his judgment may be required for sale.in each county pur-
suant to this act, and may prescribe such regulations and forms of receipts
and reports as he may deem necessary and advisable for the trahsaction
ofthe business of selling such prepaid taxreceipts. :.On-the fifth day of
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each month, the treasurer of state shall make a report in duplicate show-
ing all sales of prepaid tax receipts made during the preceding month
with the names of the purchasers, the aggregate face value purchased by
each, and the office from which sold, and deliver one copy thereof to the
commission and the other to the auditor of state. Each county treasurer
shall pay on the first business day of each week to the treasurer of state all
moneys arising from the sale of prepaid tax receipts by him during the
preceding week, together with a report showing all sales, the names of
the purchasers and the aggregate face value purchased by each, which
the treasurer of state shall include in his monthly report. But such cotmty
treasurer shall retain for the use of the general fund of the county an
amount equal to one-tenth of one per centum of the proceeds of such
sales. All the powers and duties hereby imposed upon the county treasurer
shall be deemed and considered to be within the scope of his office as
county treasurer for all purposes.

Sec. 5546-8. Sale of prepaid tax receipts; redemption of unused or
spoiled tax receipts.

SECTrox 8. The treasurer of state, his agents, and the several county
treasurers, shall sell prepaid tax receipts only to licensed vendors. All
such prepaid tax receipts shall be sold and accounted for, at a discount of
not to exceed three per centum of the face value thereof, as a commission
for handling and cancelling such prepaid tax receipts. The commission
shall by regulation, certified to the treasurer of state, fix within the limi-
tations herein prescribed the rate of discount applicable to the sale of
prepaid tax receipts to such classes of licensed vendors as it may establish.
The treasurer of state shall redeem and pay for any unused or spoiled
tax receipts at the net value thereof, on written verified request made by
any licensed vendor, his administrators, executors, successors or assigns.
Such payments shall be made from an appropriation of the treasurer of
state for the purpose of defraying the expenses of administering this act.

Sec. 5546-9. Licensed vendorsto purchase receipts from treasurer of
state or agents.

SECnorr 9. Within five days after the issuance of his license, it
shall be the duty of eacb such licensed vendor to purchase and have on
hand at all times prepaid tax receipts in suitable denominations and in
amount sufficient.to supply the normal requirements of his business. A
licensed vendor shall procure prepaid tax receipts only from the treasurer
of state, or his agent authorized to sell such receipts, or_the treasurer of
the county in which he is licensed.

Sec. 5546-9a. Liability of vendor for failure to collect tax and cancel
prepaid tax receipts; assessment against vendor; petition for
reassessment= levy and sale; appeal.

SacTioN qa. Ih case any vendor fails to collect the tax herein im-
posed, or having collected the tax, fails to cancel the prepaid tax receipts.
in the manuer prescribed by this act and by the regulations. of the com-



mission, he shall be personally liable for such amount as he failed to collect,
or for the amount of the prepaid tax receipts which he failed to cancel.

In such case the commission shall have power to make an assessment
against such vendor based ttpon any information within its possession or
that shall come into its possession. The commission shall give to the
vendor written notice of such assessment, together with written notice of
the time and place where the vendor may be heard on a petition by hitn
foc reassessment. Such notice may be'served upon the vendor personally
or by registered mail.

Any amount assessed by the commission under the provisions of this
section, together with a penalty of fifteen per centum thereof shall be due
and payable from the vendor to the treasurer of state fifteen days after
the service upon the vendor of notice of such assessment and when paid
shall be considered as revenue arising from the tax imposed by this act.

Any vendor, against whom an assessment is made by the commission
uttder the provisions of this section, may petition for a reassessment
thereof. Notice of intention to file such a petition or to appear and be
heard shall be given to the commission prior to the time the assessment
becomes due and payable. A petition for such a reassessment may be filed
with the commission on or before the date designated in the notice of such
assessment as the time when the vendor may be heard on a petition by him
for reassessment. Each such hearing shall be held at the time and place
designated in such notice to the vendor; but the commission shall have
power to continue the same frotn time to time as may be necessary. Each
such petition filed with the conunission shall set forth specifically and in
detail the grounds upon which it is claimed the assessment is erroneous. If
no petition for reassessment is filed with the cotnmission, the vendor may
nevertheless appear at the hearing and present his objections orally.

All amounts assessed under this section, which are not paid to the
treasurer of state by the vendor on the date when the same beconie due
and payable, shall bear interest at the rate of twelve per centum per annum
from and after such date until paid.

If any vendor against whom an assessment has been made by the
commission, pursuant to this section, shall fail to give due notice of an
intention to petition for reassessment, or to file a petition for reassessment
or to appear for hearing, the assessment shall be considered final. The
commission by its deputy or deputies authorized by it for such purpose,
shall forthwith call at the place of business of such person and in case of
refusal to pay such assessment and penalty, on demand shall levy on the
moneys, goods and chattels or other personal property of such person
wherever found in this state. Such levy shall take precedence of all liens,
mortgages, conveyances, or encumbrances hereafter taken on such moneys,
gbods and chattels, or other personal property. No property of any such
person liable to pay the tax, penalty and costs shall be exempt from
such levy.

The commission shall give like notice of the time and sale of the per-
sonal property to be sold under this act as in the case of sale of personal
property on execution. All provisions of law applicable to sales of per-
sonal property on execution shall be applicable to sales under this act,
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except as herein otherwise provided; all moneys collected by the commis-
sion shall be paid into the state treasury.

The vendor may appeal from an assessment by the commission to the
court of common pleas in the same manner and foxm as that provided in
section 56i1-2 of the General Code of Ohio.

Sec. 5546-10. Licenses required; application, when made; fee; "retail
establishment".

SECrrox io. No person shall engage in making retail sales as herein
defined, as a business, without having a license therefor, excepting that
in the, case of the dissolution of a partnership by death, the surviving
partner or partners may operate under the license of the partnership for
a period of sixty days, and the heirs or legal representatives of deceased
persons, and receivers and. trustees in bankruptcy, appointed by any compe-
tent authority, may operate under the license of the person so succeeded
in possession by such heir, representative, receiver, or trustee in bank-
ruptcy; and excepting further that two or more persons constituting a
single "vendor" as defined by section i of this act may operate a single re-
tail establishment under one license, and in such case neither the retirement
of one or more such persons from business in such establishment, nor the
entrance of one or more thereinto, under an existing arrangement, shall
affect the license or require the issuance of a new license. Each applicant
for such license shall, on or before the third Monday of December in the
year z934, make out and deliver to the auditor of each county, wherein
he desires to engage in such business, upon a blank to be furnished by
such auditor for that purpose, a statement showing the name of the ap-
plicant, each retail establishment in the county where the applicant's
business is to be conducted, the kind or nature of such business and such
other information as the commission may reasonably prescribe in the
form of statement prescribed by it.

At the time of making such application, the applicant shall pay into
the county treasury a license fee in the sum of one dollar for each retail
establishment in the county where he proposes to carry on such business.
Upon receipt of such application and exhibition of the county treasurer's
receipt, showing the payment of such fee or fees, the county auditor shall
issue to the applicant a license for each retail establishment designated in
the application, authorizing the applicant to engage in business at sttch
retail establishment. This license shall continue valid until surrendered
by the vendor or cancelled, for cause, by the commission. The form of
such license shall be prescribed by the commission. The fees thus col-
lected shall be credited to the general fund of the county.

In the case of a vendor who has no fixed place of business and sells
from one or more vehicles, each such vehicle intended to be used
within a county shall constitute a"retail establishment" for the
purpose of this section. In the case of a vendor who has no fixed place
of business and does not sell from a vehicle the application for license
shall nevertheless set forth a place in the county to which any notice or
other communication authorized by this act may be sent, and the place so
designated shall constitute a"retail establishment" for the purpose of
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Sec. 5546-11. List of licensed vendors; duties of county auditor.
SECTION II. On the fourth Monday in December, 1934, each county

auditor shall make in triplicate a list showing the names of all vendors
licensed in his county pursuant to this act, and such other information as
to each, available from the records in his office, as the commission may
prescribe, and shall immediately certify one of such lists to the commis-
sion, one to the treasurer of state, and one to the county treasurer of the
county. Thereafter, on the first business day of each week, the county
auditor shall malce and certify like lists showing such information with
respect to licenses issued during the preceding week. The commission
shall keep an alphabetical index of such licensees so certified to it.

Sec. 5546-12. Records of sales open to inspection of connnission.

SECTION 12. Each vendor shall keep such records of sales together
with invoices, bills of lading, retained parts of cancelled prepaid tax
receipts, and such other pertinent documents, in such form as the com-
mission may by regulation require. Such records and other documents
shall be open at any time during business hours to the inspection of the
<ommission and shall be preserved'for a period of three years, unless
the commission shall in writing consent to their destruction within that
period, or by order require that they be kept longer.

Sec. 5546-13. Penalty for issuing or circulating illegal prepaid tax
receipts.

SECTION 13. Whoever falsely or fraudulently makes, farges, alters,
or counterfeits any prepaid tax receipt prescribed by the commission under
the provisions of this act, or knowingly and wilfully utters, publishes,
passes, or tenders as true, any such false, altered, forged or counter-
feited receipt shall be imprisoned in the penitentiary for a terrrf of not
less than one year or more than ten years.

Sec. 5546-14: Failure to secure license a misdemeanor; penalty.

SECrION 14. Whoever engages in the business of selling tangible
personal property at retail, or sells tangible personal property at retail
incidental to any other regularly conducted business, as such sales are
herein defined, on or after the fourth Monday in December, 1934, and to
and including the thirty-first day of December, 1935, without havirig a
license thetefor, as required by this act, shall be deemed guilty of a mis-
demeanor and upon conviction thereof shall be fined tlot less than twenty-
five dollars nor more than one hundred dollars.

Sec. 5546-15. Failure to co•llect tax, etc., a misdem.eanor; penalty.

SECTION 15. Whoever being a vendor, as defined in this act, fails,
neglects, or refuses to collect the full and exact tax as required by this act,
or fails, neglects, or refuses to comply with the provisions of this act and
the rules and regulations of the commission with respect to the cancellation
of prepaid tax receipts, or excepting as expressly authorized pursuant
to this.act, refunds, remits or rebates to a consumer, either directly or
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indirectly and by whatsoever means, all or any part of the tax.levied by
this a.ct, or makes in anyform of addertising, verbal or otherwise, any
statements which might infer that he is absorbing the tax or paying the
tax for the consumer by an adjustment of prices, or at a price includ ng
the tax, or in any other manner whatsoever shall be deemed guilty of a
misdemeanor and upon conviction thereof shall be fined not less than
twenty-five dollars nor more than one hundred dollars, and upon convic-
tion for a second,or other subsequent offense, shall, if a corporation, be
fined not Sess than one hundred dollars nor more than five hundred dol-
lars, or if an individual or a member of a partnership, firm or association,
be fined not less than twenty-five dollars nqr more than one hundred
dollars, or imprisoned in the county jail, or a workhouse, or other like
penal or correctional institution not more than sixty days, or both.

Sec. 5546-16. Penalty for other violations.

SECTION 16. Whoever violates any provision of this act or any lawful
rule or regulation promulgated by the commission under authority of this
act for the violation of which no penalty is provided by law,.shall be fined
not less than twenty-five dollars nor more than one hundred dollars.

Sec. 5546-17. Revocation of license; procedure.

SECTION 17. Upon notice and hearing the commission may revoke
any retail vendor's license for wilful violation of any provision of this act.
The comniission shall first notify the licensee in writing, specifying the
violations charged, and fixing the time, not less than five days after the
date of service of such notice, and the place at which such licensee shall
appear before the commission to show cause why his license should not
be revoked. The commission shall, at the time and place so specified,
accord Eo the licensee a hearing in person and by counsel. The licensee
shall be entitled to offer evidence and to compel the attendance of witnesses
and the production of books, papers and records. The commission, for
the purpose of such hearing, shall have and exercise the powers in it vested
by sections 1465-6, r465-17 and 1465-21 of the General Code, and all the
appropriate provisions of said sections and of sections 1465-22, 1465-23,
1465-25, 1465-26 and 1465-27 of the General Code shall apply to the com-
mission, its members and agents and to the court of common pleas for
such purpose. A certified copy of the order revoking such license shall
be transmitted to the auditor of the county in which the license was issued.
An.appeal may be taken from the action of the commission in revoking a
license Xo the common pleas court of the county in which the plaoe of
business of the licensee is located, by filing a petition therefor with such
court within ten days from the date of the commission's order against
such commission, officially, as defendant, alleging therein the issuance
of such license, its revocation, and praying for a reversal of the official
action complained of. Upon service of sumnons upon any member of
said commission, returnable within tllree days from its date, but otherwise
made as ip ciVil actions, said commission shall, within one week from such
return day, file an answer, in which it shall allege, by way of defense, the
grounds previously assigned in its notice to such licensee, and such other
grounds as.shall, in the meantime, accrue or be discovered.
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All allegations of the answer shall be deemed to stand denied without
further pleading and the burden shall rest upon the plaintiff to disprove
the grounds assigned and specified in the official action complained of. The
hearing upon such appeal shall be entitled to be advanced out of its order
on the docket. The judgment of the common pleas court may be reviewed
upon proceedings in error in the court of appeals. Such court of com-
mon pleas and the court of appeals may suspend any order revoking such
license pending the hearing in such courts.

Sec. 554.6-18. Distribution of revenue; "local government fund";
"subdivision" and term "essential local governmental purposes"
defined.

SECTION 18. The moneys received into the state treasury under the
provisions of this act shall be credited to funds therein as follows:

To the county poor relief excise fund, the amount of four million
dollars in the year 1935, together with such additional amounts for such
year as the general assembly may set apart from such moneys for the use
of said fund.

To the general revenue fund, an aggregate aaznount sufficient to cover
any appropriations made by the general assembly for said year to defray
the expenses of administering this act, together with such additional
amounts for any year as the general assembly may set apart from such
moneys for the use of said finnd. To the state public school fund to be

,4 distributed according to law, sixty per centum of the remainder of such
moneys so received. All remaining funds existing after the foregoing
deductions shall cqnstitute a fund, hereby created, which shall be known
as the "local government fund", the revenues accruing to which shall, when
appropriated, be allocated and distributed to and among the treasuries of
subdivisions of this state in the manner provided by law, for the purpose
of supplementing the local revenues from taxes on property according to
value and from other taxes and income available for essential local gov-
ernmental purposes.

Prior to the first business day of each month one-twelfth of the annual
amount required by or pursuant to this section to be credited to each fund
in the state treasury herein mentioned, other than the local government
fund, shall be credited to each such fund.

As used in this act "subdivision" shall mean any county, municipal
corporation, park district or township in this state and the term "essential
local governmental purposes" includes all functions which any subdivision
is required by general law to exercise or discharge, including like functions
which are exercised under a charter adopted pursuant to the constitution
of this state.

Sec. 5546-19. Allocation of local government fund in 1935.

SECTION 19. In the year 1935 the local government fund shall be
allocated among the local subdivisions in this state in the following man-
ner and subject to the following. conditions:

On the first business day of each month the auditor of state shall draw
a voucher and warrant payable to the county treasurer of each county for
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an amount equal to that proportion of the total amount standing to the
credit of the local governn ent fund, after the amounts required by this
act to be credited to other funds have been so credited, which is repre-
sented by the fatio which the average of the real, pfiblic utility and tangible
personal property tax duplicates of the municipal corporations or parts
thereof in the county during the previous five years, bears to the average
of the aggregate real, public utility and tangible personal property tax
duplicates of all the municipal corporations in the state during the previous
five years, respectively.

Moneys received into the treasury of a county in the year 1935 from
the local government fund in the state treasury shall be credited to the un-
divided local government fund in the treasury of the county. On or before
the tenth day of each month, the county treasurer shall distribute and pay
the undivided local government fund in the county treasury to the sub-
divisions therein in the respective amounts allowed by the budget commis-
sion to each.

Sec. 5546-20. Duties of county budget cormnission; certification of
tax commission; duties of county auditors and county treasurers.

SECTION 20. Within ten days after this act shall take effect, the budget
commission of each county shall complete its work with respect to tax
levies and tax budgets for the year 1935 as required by section 5625-25
of the General Code, including the making of such. revisions as may be
necessary on account of the distribution to school districts of the additional
amount credited to the state public school fund pursuant to this and other
acts of this present session of the geiaeral assembly, or of the approval of
the proposition of levying a tax by the electors of any subdivision or sub-
divistons in a county, and shall certify its action as therein required; ex-
cepting that unless prior to the effective date of this act, the certification
of such action to the taxing authority of each subdivision or taxing unit
has been made in the form required by section 5625-26 of the General
Code, such certification shall omit the matters and things referred to in
said last named section, which such matters and thiings shall in any event
be included and attached to a supplemental certification which the budget.
commission shall make to the taxing authority of each subdivision forth-

commtsston's certtficate, each county auditor shall convene the budget

with upon the completion of its work at: its special meeting in the year
1935, herein required.

Within ten days after this act shall take effect, the tax commission of
Ohio shall cause to be made and shall.certify to the. county auditot of each
county an estimate of the amount of the local government fund to. he
allocated to the county in the year 1935• Immediately tipon receiving the

commission of his county in special session for the purpose of reviewing
its work of determining tax rates pursuant to the first paragraph of this
section if such work has been theretofore completed without such revision.
and of determining the amounts to be distributed in the year 1935 from the
local government fund in the county treasury. Notice of the time and
place of such meeting shall be given by mail to the fiscal officer of each
subdivision in whole or in part within the county.
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The county auditor shall lay before the budget commission, when so
convened, the certificate of the tax commission, the annual tax budgets and
.estimates and the record showing the action of the budget commission in
its last preceding regular session. The budget commission, after affording
to each subdivision an opportnnity to be heard, and considering all the
facts and information laid before it by the county auditor, shall determine
the amount needed by each subdivision for current operating expenses for
the year 1935, in addition to revenues available from all other sources, in
order to enable each to maintain its respective essential local governmental
purposes as defined in this act for said year.

The budget commission shall thereupon apportion the estimated
amount of the undivided local government fund of the county to and
among the several subdivisions in which need for additional revenues has
been found in proportion to the amount of the needs of each as so deter-
mined, On the basis of such apportionment, the county auditor shall com-
pute the percentage share of each such subdivision in the undivided local
government fund and certify such percentage shares to the county treas-
urer, who shaIl be governed thereby in making distribution of the moneys
in the undivided local government fund in the year 1935, pursuant to
this act.

All moneys received into the treasury of a subdivision in the year
1935 from the undivided local government fund in a county treasury shall
be paid into the general fund and used for the current operating expenses
of the subdivision, and shall not be appropriated or expended, by transfer
or otherwise, for any other purpose.

If any county auditor, or county treasurer, fails to maintain the rec-
ords required by this act, or by the regulations issued by the commission
or the treasurer of state, pursuant to this act, the funds allocated to that
county sball be withheld until such time as the county auditor or county
treasurer, or both shall have complied with the provisions of this act and
the regulations issued pursaant thereto.

S$crrox 22. The sums hereinafter set forth for the purposes speci-
fied are hereby set apart for the use of the general revenue fund out of
the moneys received into the state treasury under the provisions of this act
and appropriated. The sums hereinafter named shall not be expended to
pay liabilities incurred subseqnent to June 30, 1935•

Appropriations herein made shall •be and remain in fu•1l force and
effect for a period of two years, commencing with the dates on which such
appropriationsshall take effect, for the purpose of drawing money from
the state treasury in payment of liabilities lawfully incurred hereunder,
and at the expiration of such period of two years, and not before, the

SEC'rrox 21. The action of the budget commission in the year 1935,
under the preceding section of this act, may be appealed to the tax com-
mission of Ohio in the manner and with the effect provided in section
5625-z8 of the General Code.

Appropriations.
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unincumbered balances of the moneys hereby appropriated shall lapse
into the general revenue fund.

DEPARTMENT OF FINANCE, DIVISION OF TAX COMMIS-
SION OF OHIO

Personal service .................................... $375,000.00
Maintenance ............. ........................ 250,000.00

AUDITOR OF STATE

Personal service ................................... $30,000.00
Supplies and equipment ..............:.............. 8,000.00

TREASURER OFSTATE

Personal service ................................... $75,000.00
Supplies and equipinent . . . . . . . . . . . . . . . . . . . . . . . . . . . . 30,000.00
Refunds .......... .................. :............. 250,000.00.

ATTORNEY GENERAL

Personal service ................................... $7,500.00

STATE RELIEF COMMISSION

State emergency relief fund ....................... $6,ooo,ooo.oo

DEPARTMENT OF PUBLIC WELFARE, DIVISION OF AID FOR
THE AGED

Pensions ...... ................................. $5,ooo,ooo.oo

Such appropriation may be expended for direct relief and for work
relief as defined in amended senate bill No. 4, passed March 31, 1932 and
approved April 5, 1932, as amended by house bill No. 7, passed August
23, 1933 and approved August 25, 1933, and as further amended by house
bill No. 39 passed February r6, 1934 and approved February 21, 1934•

SECTION 23. Sections 6212-49a, 62r2-49b of the General Code are
hereby amended to read as follows:

Definitions.

Sec. 62x2-49a. As used in sections 62i2-49a to 62i2-49t, both in-
clusive, of the General Code.

"Beverages" *** nteans beer as defined by section 6212-63 of
the General Code as amended, and after Decernber 31, r935, shall include
also al4- beverages whatsoever excepting milk and cream and proprietary.
medicines; and excepting also all intoxicating liquor.

"Commission" means the tax commission of Ohio. .



"Person" includes firms and corporations.

"Wholesale dealer" includes only those persons who sell bottled
beverages to retail dealers or for purposes of resale only.

"Retail dealer" includes every person other than wholesale dealer or
a manufacturer engaged in the business of selling bottled beverages in this
state, irrespective of quantity or amount or number of sales thereof.

"Sales" includes exchange, barter, gift, offer for sale and distribu-
tion and excludes transactions iri interstate or foreign commerce. -

Tax on beverages in sealed bottles; purpose; rate; exception.

Sec. 6212-49b. In addition to the tax on the sale or distribution of
beer, imposed by section 6212-49 of the General Code of Ohio, and for
the purpose of providing revenue for emergency poor relief and of the
carrying out of the other purposes and provisions of the act entitled "An
act to authorize the issue of bonds by counties and cities and the expendi-
ture of public money for the relief of the poor and unemployed, and the
investment of public funds in such bonds, to levy an excise tax on cer-
tain pu•blic utilities, and to declare an emergency," passed March 31, 1932,
and approved April 5, 1932, known as Amended Senate Bill No. 4, and
to defray the expenses of administering sections 6zI2-49a to 62I2-49t,
both inclusive, of the General Code as hereinafter provided, a tax is
hereby levied upon the sale within this state of beverages in sealed bottles,
at the rate of one-half cent on each six ounces of liquid content or frac-
tional part thereof. Only one sale of the same article shall be used in
computing the amount of tax due herennder. The tax hereby imposed
after December 31, 1935, shall not apply to the sale or distribution of
beverages (other than beer) in sealed bottles retailing for five cents or
less.

section9.

SECTION 24. That existing sections 62I2-49a and 6zi2-49b of
the General Code, are hereby repealed, and sections 5543-1 to 5543-20,
both inclusive, 6212-49q, 62I2-49r,.62I2-49s and 6212-49t of the Gen-
eral Code are hereby suspended January r,'1935, until and including
December 31, 1935 Said amendments or suspensions shall not affect
the right to refund for unused stamps purchased under any of said sec-
tions which right shall extend to refunds on account of stamps affixed
to articles unsold at the end of business on December 31, 1935: and the
moneys appropriated to the treasurer of state under section 22 of this
act for the purpose of making refunds may•be expended for the purpose
of making refitnds authorized by this section.

Sec. 5546-23. Saving clause. .

SECrION 25:If anv provision of this act shall be held unconstitu-
tional, such holding shall not affect any of the other provisions of this

A-157
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act, not inseparably connected in meaning and effect with such part so
held unconstitutional.

Passed December 6, 1934
Approved December 13, 1934,

GEORGE WHITE,
Governor.

The sectional num•bers on the margin hereof are designated as provided by law.

JOHN W. BRIcxER,
Attorney Generat.

Filed in the office of the Secretary of State at Colutnbus, Ohio, on
the r4th day of Deceniber, A. D. r934•

GEGRGE S. IVIYERS,
Secretary ofState.

File No. 65.

FRANK CAVE,
Speaker of the House of Representatives.

CHARLES SAWYER,
President of the Senate.

(House Bill No. 43)

To increase the rates of excise taxation iniposed on the gross receipts
and gross earnings of certain public utilities, and to apply
the increased revenues resulting therefrom to the general
fund of counties for county statutory relief and welfare
purposes and for such purposes to amend sections 5474,
5475, 5488, 5485, 5486, 5487 and 5491 of the General Code
and to enact supplemental ^section 5487-1 of the General
Cade.

Be it enacted by the General Assembly of the State of Ohior

SECTION i. That sections 5474, 5475, 5483, 5485, 5486, 5487 and
5491 of the General Code are hereby amended and supplemental section
5487-I enacted to read as follows:

Contents of statement.

Sec. 5474. In the case of all such public utilities except railroad;
street, suburban and interurban railroad companies and express, telegraph
and telephone companies such statement shall also contain the entire gross
receipts of the conipany, *** actually received ***from whatever source
derived, for business done within this state for the year next preceding the
first day of May, including the company's proportion of gross receipts for
business done by it within this state in.connection with other companies,

sr L. A.
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('Havse Bill No. 694)

AN ACT

To extend the period of the excise tax on retail sales and for that
purpose to amend sections 5546-1, 5546-2; 5546-3, 6546-6,
5546-8, 5546-9, 5546-9a, 5546-10, 5646-12, 5546-14, 5546-16,
6646-17, 5546-18, 5546-20, 5546-22. To repeal existing section
5546-12a, and to enact supplemental sectionsto be known as.
sections 5546-9b, 554"c, 5546-12a, 5546-12b, and 5546-13b
of the General Code, andto make appropriations of the
iroceeds of said tax for theycars 1937 and 193B.

Be it enacted by the General Assembly of the State of Ohio:

r2b, and 5546-13b, are hereby enacted; said amended and supplemental
sections to read as follows:

Sscrrox x. That sections 5546-1, 5546-2, 5546-3, 5546-6,.5546-$
5546-9, 5546-9a, 5546-10, 5546-12, 5546-14, 5546-16, 5546-17,.5546-18.,
5546-20, 5546-22, of the General Code are hereby aniended and supple-
mental sections to be known as sections 5546-9b, 5546-9c, 5546-12a, 5546-

Uefinitioas.

See• 5546-1. As used in this act:

"Person" includes individuals, firms, partnerships, associations, joint
stock companies, corporations, and combinations of individuals of what-
soever form and character.

"Commission" m'eans the tax commission of Ohio.

"Sale" and "selling" include all transactions whereby title or pos-
session, or both, of tangible personal property, is or is to be transferred,
or a license to use or consume tangible personal property is granted, for
a consideration in any manner, whether absolutely or conditionally,
whether for a*price or rental, in money or by exchange or barter, and
by any means whatsoever ***; and includes the production or fabrica-
tion of tangible personal property for a consideration for consurisers who
furnish either directly or indirectly the tnaterials used in the production
or fabrication work; and includes the furnishing, preparing or serving for
a consideration of any tangible personal property consumed on the preni-
ises of the person furnishing, preparing or serving such tangible personal
property. A construction contract, pursuant to which tangible personal
property is or is to be incorporated into a structure or improvement on
and becoming a part of real property *** shall; if the consideration for
such incorporation *** is agreed upon, charged or paid separately from
the eonsideration for the performance of the other, obligations of such

-construction contract, consl
for the purpose of this act.



"Vendor" means the person by whom the transfer effected or license
given by a sale is or is to be n ade or given; and in case two or more
persons shall be engaged in business in the same retail establishment under
a single trade name in which all collections on account of sales by each
are made, such persons shall constitute a single vendor for the purpose
of this act.

"Consumer" means the person to whom the trausfer effected or
license given by a sale is or is to be made or given, or to whotn the admis-
sion is granted.

"Retail sale" and "sales at retail" include all sales excepting those
in which the purpose of the consumer is (a) to resell the thing trans-
ferred in the forni in which the same is, or is to be, received by him;
or (b) to incorporate the thing transferred as a material or a part, into
tangible personal property to be produced for sale by manufacturing,
assembling, processing or refining, or to use or consume the thing trans-
ferred directly in the production of tangible personal property for sale
by manufacturing, processing; refining, mining, prodnuction of crude oil
and natural gas, farming, horticulture, or floriculture, or directly in mak-
ing retail sales or directly in the rendition of a pub'ic utility service;
except that the sales tax levied herein shall be collected upon all meals,
drinks a»id food for human consunsption sold u¢on Pdlman and railroad
coaches; or (e) security for the performance of an obligation by the
vendor; (d) or to use or consume the thing directly in industrial cleaning
of tangible personal property; or (e) to resell, hold, use or consume the
thing tranasferred as eUddence of a contract o-f insurance.

"Business" includes any activity engaged in by any person or caused
to be engaged tisx bv him with the object of gain, bertefit, oradvantage,
either direct or indirect.

"Engagireg in business°means covnrnencing, conducting or continu-
ing in business, as 4aell as liquidating a business zuhen the liqus:dator
thereof holds himself out to the public as conducting such business.
However, making a casual or isolated sale is not "engaging in business".

"Price" means the aggregate value in money o4 any thing or things
paid or delivered, or promised to be paid or delivered by a consumer to
a vendor in the consummation and complete performanceof a retail sale
without any deduction therefrom on account of the cost of the property
sold, cost of materials used, labor or service cost, interest or discount
paid, or allowed after the sale is corisusnmated, or any other expense
whatsoever.. "Price" shall not include the consrderation received for
labor or services used in installing, applyin,g, remodeling or repairing the'
¢roperty sold if the consideration for such services is separately stated
from the consideration received for the tangible personal property trans-
ferred in the retail sale. "Price" shall be deen+ed to be the amount re-
ceived exclusive of the tax hereby imposed provuted the vendor shall
establish to the satisfaction of the commission that the tax was added
to. the price. .
.`The tax collected by the vendor froni the consun er under the pro-

visions of this act shall not be considered as a part of the price, but
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shall be considered as a tax collection for the benefit of the state, and
except for' the discount authorized in section *** 5546-8 of the Gen-
eral Code, no persons other than the state shall derive any benefit froni
the collection or payment of such tax.

"Receipts" means the total amount of the prices of the sales of
vendors, ¢rovided, however, that cash discounts allowed and tahes on
sales at the time they are consummatedshall not be included, and receipts
shall not include the sale price of property returned by consuaners when
the full sale price thereof is refunded either in cash or by credit.

"Retail establishment" means avy premises in which the bnsiness of
selling tangible personal property is conducted or in or from which any
retail sales are made.

"Prepaid tax receipts", whenever used in sections 5546-1 to ***
5546-21, both inclusive, of the General Code, sliall, unless the context
otherwise indicates, mean prepaid tax receipts prescribed by section
5546-4 of the General Code of Ohio, and prepaid sales tax cards which
shall be prescribed under rules and regulations of the tax commission of
Ohio. The tax commission of Ohio sl all prescribe the manner of can-
celling such cards, and in prescribing the use of such prepaid sales tax
cards, shall sodesign and prescribe the form of such cards that they can
be used only in the establishment or establishments of the vendor issuing
the same.

Tax on ratail sales; purpose; rates; exceptions.

Sec.5546-2. For the purpose of providing revenue with which to
meet th0 needs of the state for poor relief in the existing economic crisis,
f6ir the use ofthe general revenue fund of the state, for the purpose
of securing'a thorough and efficient systen-, of common schools through-
out the state, and for the purpose of,affording revenues, in addition to
khose from general property taxes, permitted under constitutional limi-
tations; and from other sources, for the support of local, governmental
functions, and for the purpose of reimbursing the state for the expense
of administering this act, an excise tax is hereby levied on each retail
sale made in this state of tangibTe.personal property *** on and after the
fi'rst day'of January, 1935 ***, with the exceptions hereinafter mentioned
and described, as follows:

. One•eent, if the price is forty cehts dr less;
' Tw6 ceitts, if the price is more than forty cents and not more than

seventy cents;

Three cents, if the price is more than seventy cents and not more
than olre dollar;

If the price is in excess of one dollar, three cents on each full dollar
tbereof ;. and if, in such case, the price is not an even number of dollars,
}h'eh; inadditiori to the said`tax on cach full dollar thereof, one cent, if
the price exceeds an even number of dollars by more than eight cents,
but not more than forty cents; two cents if such excess is more than
f6rty cents and not more than seventy cents; and three cents if such
excess is over seventy cents.
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If the price is less than nine cents, no tax shall be imposed.
The taxes hereby imposed shall apply and be collected when the

sale is made, regardless of the time when the price is paid or delivered.

In the case of a sale as herein defined, *** the price of which as
herein defined consists in whole or in part of rentals for the use of the
thing transferred, the taxes hereby imposed shall, as.regards such rentals,
he measured by the installments thereof falling due *** on and after
Ianuary T, r935•

The tax hereby levied does not apply to the following sales:

Y.'When the consumer is the state of Ohio, or any of its political
subdivisions.

2. Sale of food for human consum¢tion off the premises where sold.

The term food as used in this section shall irtclude: cereals and cereal
products; milk and milk products including ice cream; meat and meat
prodncts; fish and fish products; eggs and egg products; vegetables and
vegetable products; fruits, fruit products and pure fruit juices, condi-
ments; sugar and sugar products, other than candy and confectionery;
coffee and coffee substitutes; tea; cocoa and cocoa products, other than
candy and confeetionery.

Food shall not include spirituous or malt liquaa's; soft drinks; and
sodas and beverages such as are ordinarily dispensed at bars and soda
fountains or in connection therewith other than coffee, tea and cocoa; root
beer and root beer extracts; malt and malt extracts; mineral oils, cod
liver oil, halibut liver oil; medicines, including tonics, vitam»z prepara-
tions and other products sold primarily for their medicinal properties;
water, including mineral bottled and carbonated zeraters and ice.

*** za. When the sale is of feed and seeds.

2b. The sale of newspapers ahd of magazine subscriptions shipped
by second elass mail.

3. Sales of motor vehicle fuel and of liquid fuel upon the receipt,
use, distribution or sale of which in this state a tax is imposed by the
law of this state.

4: Sales of cigarettes and of brewet's wort and malt, upon the sale
of which a tax is imposed by law of this state, so long, respectively, as
such law is in force.

5. Sales of beer as defined by section 62x2-63 of the General Code,
whether in bulk or in bottles, sales of wine, and sales of spirituous liquors
by the department of liquor control.

6. Sales of artificial gas by a gas company as defined in section
5416 of the General Code, of natural gas by a natural gas company, as
so defined, of electricity by an electric light company, as so defined, of
water by a waterworks company, as so defined, if in each case the thing
sold is delivered to consumers through wires, pipes or conduits; and all

If
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sales by any other public utility as defined in section 5415 of the General
Code.

7. Casual and isolated. sales by a vendor who is not engaged in the
business of selling tangible personalproperty.

8. Sales which are not within the taxing power of this state under
the constitution of the United States.

Nothing in this act shall be so construed as to impose any tax on
the transportation of persons or property.

g. Professional, insurance or personal service transactions which in-
volve sales as inconsequential elements, for which no separate charges
are made.

to. Tangible personal property sold to charitable and religious
organizations.

rc. Nitroglycerine or explosives used in the shooting or explosion
of an oil or gas well or coal mine.

tta. Sales of food sold to students only in a cafeteria, dormetory,
fraternity ori sororcty maintained in u private, public or pcnrochia! school,
college or umaversity,

12. Sales of *** tangible personal property purchased by residents
of other states to be used outside of state of Ohio.

For the purpose of the proper administration of this act and to pre-
vent the evasion. of the tax hereby levied, it shall be presumed that all
sales made in this state *** are subject to the tax hereby levied until the
contrary is established.

Payment of tax; certificate required, when.

Sec. 5546-3. , Excepting as provided in section 5546-5 of the General
Code, the tax *** imposed by section $5¢6-2 of the General Code shall be
paid by the consumer to the vendor in every instance, and it shall be the
duty of each vendor to collect from the consumer the full and exact amount
of the tax payable in respect of each taxable sale, and to evidence the pay-
ment of the tax in each case by cancelling prepaid tax receipts, equal in
face value to the amount thereof, in the manner and at the times provided
in this section, to-wit:

(a) If the price is, at or prior to the delivery of possession of the
thing sold to the consumer, paid in currency passed from hand to hand
by the consumer or his agent to the vendor or his agent, the vendor or his
agent shall:

i. Collect the tax with and at the same time as the price.

2. Immediately cancel in the presence of the buyer by immediately
tearing into two parts a prepaid tax receipt or receipts of the proper face
value, deliver one part of each such cancelled prepaid tax receipt to the
consumer or his agent, and retain the other part thereof.
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(b) If the price is otherwise paid or to be paid, the vendor or his

vendor an official credit memoranduni. ecjual to the net atnount paid by

agent shall, at or prior to the delivery of possession of the thing sold to
the consumer, cancel or cause to be cancelled by tearing into two parts
prepaid tax receipts equal in face value to the amount of the tax imposed
by this act. Thereupon atid thereby the amount of the tax with respect
to such sale, payment of which to the state is evidenced by such can-
cellation, shall become a legal charge in favor of the vendor and against
the consumer, which shall in every case be collected by the vendor, as
herein provided, in addition to tha price; and at or immediately after
such collection, the vendor shall deliver one part of each such cancelled
prepaid tax receipt to the consumer and retain the other part thereof.

In case the tax does not apply to a sale, the consumer must furnish
to the vendor and the vendor must obtain from the consumer a certificate
in proper form, indicating that the sale is not legally subject to the tax
herein imposed. The certificate herein required shall be in such form as
the conimission shall by regulation prescribe, and in case no certificate is
furnished or obtained prior to the time the sale is consummated, the tax
shall apply.

However, no certificates need be obtained or furnished zohere the,
item of tangible personal property sold is never subject to the tax im-
posed regardless of use.

Vendors reirnbursed, when and how.

Sec. 5546-6. In the event prepaid purchases are returned to the
ver.zlor by the consumer after the tax imposed by *** section 55¢6-2
of the Genetat Code ha's been collected or charged to the account of the
consumer, the vendor shall be entitled to reimbursement of the amount
of the tax so collected or cl arged by him, either through the cancellation
of prepaid tax receipts paid for by the consumer, or through the can-
celling of prepaid tax receipts paid for by the vendor and charged to
the accoutit of tlte consunier, in the manner herein provided. Upon re-
ceipt of a sworu statement by the vendor as to the gross amount of such
refunds, during the period covered by stich sworn statement, which period
shall not be longer than sixty days, the cotnmission shall issue to the

the vendor for such cancelled prepaid- tax receipts. Such memorandum
sliall be accepted by the state treasurer or his agents at full face value,
from the vendor to whom it is issued, in the purchase of prepaid tax
receipts under the provisions of section *** $5¢6-7 of the General Cdde.

The applications for refunds made pursuant to this section must be
made within ninety days after the prepaid purchases have been returned
by the consumer.

Sale of prepaid tax receipts; redemption; prepaid sales tax receipts.

Sec. 5546-8. The treasurer of state, his agents, and the several
county treasurers, shall sell prepaid tax receipts only to licensed vendors.
All such prepaid tax receipts shall be sold and accounted for at a dis-
count of not to exceed three per centum of the face value thereof, as a
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commission for handling and cancelling such prepaid tax receipts. The
commission shall by regulation, certified to the treasurer of state, fix
within the limitations herein prescribed the rate of disconnt applicable
to the sale of prepaid tax receipts to such classes of licensed vendors as
it may establish. The treasurer of state shall redeem and pay for any
nnused or spoiled tax receipts at the net value thereof, *** and he
shall refund to vendors the amount of *** taxes illegally or er-
roneousty paid or *** paid on any illegal or erroneous assessment
*** where the vendor has not reimbursed himself from the consromer.
When such illegal or erroneous payment or assessment was not paid to a
vendor but was paid directly to the treasurer of state, or an agent of the
treasurer of state, by the consumer, the treasurer of state shall make re-
fumd to the consumer. In all cases an *** application shall be filed
with the tax commission on the form prescribed by it *** and must be
fiped w+ithin a period of ninety days from the date the tax receipts are'
s¢oiled, or from the date it is ascartained that the assessment or payment
was illegal or erroneous. On filing of such application the tax commis-
sion of Ohio shall determine the amount of refund due and shall certify
such amount to the auditor of state. The auditor of state shall thereupon
draw a warrant for such certified amount on the treasurer of state to the
person claiming such refund. For the purpose of paying such refund the
treasurer of state shall place ten thousand dollars collected in a special
fund to be known as the sales tax rotary fund; and thereafter as re-
quired by the depletion thereof he shall place to the credit of said rotary
fund an amount sufficient to make the total of said fund at the time of
each such credit amount to ten thousand dollars.

All prepaid sales tax cards shall be sold and accounted for in the
same manner and at the same discount as prepaid tax receipts, bat there
shall be added to the price thereof the actual cost of such cards to the
state as such cost shall be certified to the treasurer of state from time to
time by the commission; and all n oney received from such sales, includ-
ing such added ainounts, shall be considered as revenues arising from
the tax imposed by this act.

Licensed vendors to purchase receipts from treasurer of state or
agents.

Sec. 5546-9. *** It shall be the duty of each *** vendor making
taxable sales to purchase and have on hand at all times prepaid tax re-
ceipts in suitable denominations and in amount sufficient to supply the
normal requirements of his business. A licensed vendor shall procure
prepaid tax receipts only from the treasurer of state, or his agent author-
ized to sell such receipts, or the treasurer of the county in which he is
licensed.

Liability of vendor; liability of consumer; assessment; petition for
reassessment; appeal; judgment.

Sec. 5546-ga. In case any vendor fails to collect the tax *** im-
posed by section 5546-2 of the General Code, or having collected the tax,
fails to cancel the prepaid tax receipts in the maniter prescribed by this
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act and by the regulations of the commission, he shall be personally
liable for such amount as he failed to collect, or for the amount of prepaid
tax receipts which he failed to cancel.

In case any consumer refuses to pay to the vendor the tax *** inr
posed by section 5546-z of the General Code, or in the case of a sale
exempt from the application of the tax refuses to sign and present to the

In such cases the commission shall have power to make an assessment
against such vendor or consumer, based upon any information within its
possession, or that shall come into its possession. The commission shall
give to the vendor or consumer, written notice of such assessment. Such
notice may be served upon the vendor or consumer personally or by regis-
tered mail.

The commission shall first issue assessments against the vendor, unless
it be shown that the consumer refused to pay the tax after demand by the
vendor, or the commission. An assessment issued against the vendor shall
not be considered an election of remedies, nor a bar to an assessment
against the consumer for the tax applicable to the same transaction, unless

cate, or after signing and presenting a proper certificate uses the items
purchased in such manner that the sale would be subject to the tax, he
shall personally be liable for the amount of tax applicable to the transac-
tion or transactions.

vendor a proper certificate indicating the sale is not subject to the tax
*** therein imposed, or signs or presents to the vendor a false certifi-

payment in full is made by the vendor.

***

for the hearing of same mid shall notify the petitioner thereof by registered

treasurer of state. In every case where a petition for reassessment, as
above described, shall be filed, the commission shall assign a time and place

facts, setting forth with definiteness and particularity the items of said
assessment objected to, together with the reason for such objections, said
assessment shall become and be deemed conclusive and the amount thereof
shall be due and payable, from the vendor or consumer so assessed, to the

directed, shall, within fifteen days after service thereof, either personallv
orby registered mail, file a petition in writing, verified under oath by said
vendor, consumer, or his duly authorized agent, having knowledge of the

in the manner prescribed qbove.
All assessments as mnde by the commission after hearing shall become

due and payable within three days after notice of the finding made at the
hearing has been served upon the party assessed either personally or by
registered mail.

A penalty of fifteen per centum shall be added to the amount assessed
immediately upon the assessment becoming due and payable.

Unless the vendor or consumer, to whom said notice of assessment is

5546-r2a of the General Code. Notice of such assessment shall be made
General Code or fails to remit the proper amount of tax due under section
any vendor who fails to file a return required by section 5346-rzb of the

The commission shall have like power to make an assessment against
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mail, but the commission shalt have the power to continue the same from
time to time as may be necessary.

*s»

The vendor or consumer may appeal from an assessment **21** after
it is due and payable to the court of common pleas in the same manner
and form as that provided in sectioin 5611-2 of the General Code of Ohio.

After the expiration of the period within which the person assessed
may appeal to the court of common pleas in the manner prescribed en
section 56rr-a of the General Code of Ohio, a certified copy aj the entry
of the commission vnaking the assessment final may be frled in the. office
of the clerk of courts in the county in which the vendor's or consume>'s
place of business is located or the county in which the party assessed
resides.

The county clerk, immediately upon the filing of such entry, shall
enter a judgment for the people of the state of Ohio agasnst the vendor
or consumer in the amount shown on the entryq The judgment may be
fd' e.d by the county clerk in a loose leaf book entitled "Special ju'dgments
for.state reW sales tax."

From the date of the filing of the entry in the county clerk of court's
office, the aasessment, which includes taxes and penalty, shall bear the same
rate of interest as other judgments and shall have.the same force and effect
as a judgment. Execution shall issue upon such judgment upon request
of the Fommission and all provisions of law applicable to sales on. execution
shall be applicable to sales made under such judgments except as herein.
otherwise provided.

Alt moneys collected by the commission uuiler this section shall be
padd to the state treasurer mnd when paid, shall be considered as reoenue
ardsing from the taxes imposed by this act:

Final return when business sold, etc.; fiabil4ty of purehas@r.
Sec. 5546-9b. If any person Iiable for the taxes levied in this act

shall sell his. business or stock of merchandise, or quit his business, the
taxes and interest or penalty imposed by this act on sales made prior
to that time shall become due and payable immediately and such person
shall make a final return within fifteen days after the date of selling or
quitting business. His suocessor, if any, shall withhold sufficient of the
purchase money to cover the amount of such taxes and interest or penalties
due and unpaid until such time as the former owner shall produce a receipt
from the commission showing that the taxes and interest or penalties have
been paid or a certificate indicating no taxes are due. If the purchaser
of the business or stock of goods fails to withhold purchase money, as
above provided, he shall be personally liable for the payment of the taxes,
interest and penalties accrued and unpaid on accountof the operation of.
the business by the former owner.

Immediate return and payment of tax demanded, when; exception.
Sec. 5546-9c. If the commission finds that a vendor or consumer

liable for tax under any provisions of this act, is about to depart from

Note:-The figures "21" in the third line on this page appear in this nrauner
in the enrolled bill. [Editor.]

I
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the state, or to remove his property therefrom, or to conceal himself or
his property therein, or to do any other act tending to prejudice or to
render wholly or partly ineffectual proceedings to collect such tax, unless
such proceedings be brought without delay, or if the commission believes
that the collection of the aniount due trom any vendor or consumer will
be jeopardized by delay, it shall canse.notice of such finding to be given
such vendor or consumer together with the demand for an immediate
return and immediate payment of such tax. Thereupon such tax sliall
become immediately due and payable. If such vendor or consumer (i)
is not in default in niaking returns or paying any tax prescribed by this
act, and (2) furnishes evidence satisfactory to the commission under
regulations to be prescribed by the commission that he will duly return
and pay the tax due which the commission's finding relates, then such tax
shall not be payable prior to the time otherwise fixed for payment.

License required; application, when nmde; fee; "retail establish-
mmrt".

Sec. 5546-io. No person shall, *** engage in making retail sales
as herein defined, as a business, without having a license therefor, except-
ing that in the case of the dissolution of a partnership by death, the sur-
vivilig partner or partners may operate under the license of the partner-
ship for a period of sixty days, aud the heirs or legal representatives of
deceased persona, and receivers and trustees in bankruptcy, appointed by
any competent authority, may operate under the license of the person so
succeeded in possession by such heir, representative, receiver, or trustee
in •bankruptcy; and excepting further that two or more persons constitut-
ing a single "vendor" as defined by section 5546-1 of the General Code
may operate a single retail establishment under one license, and in such
case neither the retirement of one or more such persons from business
in such establishment, nor the entrance of one or more thereinto, under
an existing arrangement, shall affect the license or require the issuance of
a new license. Each applicant for such license shall, on or before the
third Monday of December in the year 1934, make out and deliver to the
auditor of each county, wherein he desires to engage in such business,
upon a blank to be furnished by such auditor for that purpose, a state-
ment showing the name of the applicant, each retail establishment in the
county where the applicant's business is to be conducted, the kind or
nature. of such business and such other in f ormation, as. the commission
may reaspnably piescribe in the form of statement prescribed by it.

At the time of making such application, the applicant shall pay into
the county treasury a license fee in the sum of one dollar for each retail
establishment in the county where he proposes to carry on such business.
Upon receipt of such application and ^xhibition of the county treasurer's
receipt; showing the payment of such fee or fees, the county auditor shall
issue to the applicant a license for each retail establishment designated in
the application, authorizing t^eapplicant to engage jp business at such
retail establishment. This license shall continue valia until surrendered
by the vendor or cancelled, for cause, by the commission. The form of
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such license shall be prescribed by the commission. The fees thus col-
lected shallbe credited to the general fund of the county.

In the case of a vendor who has no fixed place of business and sells
from one or more vehicles, each such vehicle intended to be used within
a county shall constitute a "retail establishment" for the purpose of this
section. In the case of a vendor who has no fixed place of business and
does not sell from a vehicle the application for license shall nevertheless
set forth a place in the county to which any notice or other conununica-
tion authorized by this act niay be sent, and the place so designated shall
constitute a"retail establishment" for the purpose of this section.

In the case of a vendor who is a disabled or unemployed soldier,
sailor or marine having no fixed place of business and no employees doing
business in more than one county, only one license shall be required, which
shall be issued in the county in whicli he usually resides upon payment of
the fee required by law accompanied by evidence of an honorable dis-
charge from the service and either a licensed physician's certificate of
disability or a statenient from the soldiers' relief organization of the
county that he is unemployed. In each additional county in wbich he does
business he shall register with the county treasurer upon forns to be pro-
vided by the treasurer of state.

Records of sales open to inspection of the commissioni quarterly re-
turn.

Sec. 5546-r2. Each vendor shall keep complete and accurate records
of sales of taxable property, together with a record of the tax collected
thereon, which shall in every instance be the amount due under the ro-
visions of this act, and shall Iceep all invoices, bills of lading; retained
parts of cancelled prepaid tax receipts and such other pertinent docu-
ments, in such form as the conunission may by regulation require. Such
records and other docuinents shall be. open at any time, during business
hours, to the inspection of the commission and shall be preserved for a
period of three years, unless the commission shall, in writing, consent to
their destruction within that period or by order require that they be kept
longer.

*x^

Levy of tax upon the privilege of engaging in the business of making
retail sales; purpose; rate,.determination of tax.

Sec. 5946-12a. In addition to the tax levied in seetion 5546-2 of the
General Code and for the purppse of providing revenue with which to
meet the needs of the state for:poor relief in the existiing economic cr.isis,
foi the use of the general revenue fund of the state,for the purposj"of
securing a thorough and efficieitt system of common scliools throughbut
thes"state, and for the purpose of,_affording revenues,.i4 addition to those
fro`m general property taxes, ^ermitted under constitdtional limitations,
and from other sources, for the' support of local governmental functions,
and for the purpose of reimbursing the state,for the expense of admin-
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istering this act, beginning January i, r^$97 there is hereby levied upon
the privilege of engaging in the business of making retail sales, an excise
tax of three per centum of the receipts derived from all such retail sales,
excepting those to which the excise tax imposed by section 5546-2 of the
General Code is made inapplicable by subparagraphs i to 12, inclusive, of
said section. The tax imposed by this section shall be determined by de-
ducting from the sum representing three per centum of the receipts from
such retail sales the amount of tax paid to the state by means of cancelling
prepaid tax receipts in accordance with the provisions of section 5546-3
of the General Code. This section shall not be so construed or applied as
to affect any duty of the vendor under sections 5546-1 to 5546-17, both
inclusive, of the General Code, nor the liability of any consumer to pay
any tax imposed by section 5546-2 of the General Code.

Return filed by vendor, when; contents; renuittance.

Sec. 5546-c2b. Each vendor malcing sales subject to the tax levied
in section 5546-2 of the General Code shall on or before the r5th day
of the month following the close of each quarterly period, the first of
such quarterly periods being the period commencing January 1,'1937 and
ending March 31, 1937, make and file a return for the preceding quar-
terly period in such form as may be prescribed by the commission show-
ing the receipts from taxable sales, the amount of tax due from the
vendor to the state for the period covered by snch return, the amount of
tax collected by the vendor and such other information as the comniis-
sion may deem necessary for the proper administration of this act. The
vendor shall deliver the return together with a remittance of the amount
of the tax due tinder section 5546-12a of the General Code, if any, to
the commission. In case any vendor has collected in excess of three per
cent of his receipts from sales which are taxable under section 5546-2
of the General Code as tax from consumers and failed to cancel tax
receipts in the proper amount, such excess shall be remitted along with
the remittance of the amount of tax due under section 5546-r2a of the
General Code. The cotnmission, if it deems it necessary in order to
insure the payment.of the taxes imposed by this act, may require returns
and payments to be made for other than quarterly.periods. The returns
shall be signed by the vendor or his duly attthorized agent and need not
be verified by oath.

Failure to file report or filing false or fraudulent report a mis-
demeanorp penalty.

Sec. 5546-13b: Whoever fails to file any report required to be
filed by the provisions.of this act, or whoever files or causes to be filed
any false or fraudulent report or statement, or whoever aids or abets
another in the filing of any false or fratidulent report or statement shall
be guilty of a misdemeanor and shall, upon conviction, be fined not less
than one hundred dollars or more than one thousand dollars, or impris-
oned in the county jail or a workhouse or other like penal or correctional
institution not more than sixty days or both.
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Failure to secure license a nusdemeanor; penalty.

Sec. 5546-14. Whoever engages in the business of selling tangible
personal property at retail, or sells tangible personal property at retail
incidental to any other regularly conducted business, as such sales are
herein defined, on or after the fourth Monday in December, 1934 ***
without having a license th.erefor, as required by this act, shall be deemed
guilty of a misdemeanor and upon conviction thereof shall be fined not
less than twenty-five dollars nor more than one hundred dollars.

Penalty for other violations.

Sec. 5546-6. Whoever violates any provisions of *** sections
5546-1 to 5546-zz, both inclusive, of the. General Code, or any lawful rule
or regulation promulgatedby the commission under authority of this act
for the violation of which no penalty is provided by law, shall be fined not
less than twenty-five dollars nor more than one hundred dollars.

Revocation of license; procedure.

Sec. 5546-17. Upon notice and hearing the commission may revoke
any retail vendor's license for wilful violation of any provision of ***
sections 5546-z to.5546-2z, both inclusive, of the General Code, or any act
relating to the collection of a sales tax, use or consumption tax, or any act
imposing a duty upon a vendor in connection with the collection of excise
taxes from consumers. The commission shall first notify the licensee
in writing, specifying the violations charged, and fixing the time, not
less than five days after the date of service of such notice, and the place
at which such licensee shall appear before the commission to show cattse
why_his license should not be revoked. The commission shall, at the
time and place so specified, accord to the licensee a hearing in person and
by counsel. The licensee shall be entitled to offer evidence and to com-
pel the attendance of witnesses and the production of books, papers and
records. The commission, for the purpose of. such hearing, shall have
and exercise the powers in it vested by sections 1465-6, 1465-17 and
i465-21 of the General Code, and all the appropriate provisions of said
sections and of sections 1465-22, 1465-23. 1465-25, 1465-26 and 1465-27
of the General Code shall apply to the commission, its members and
agents and to the court of common pleas for such purpose. A certified
copy of the order revoking such license shall be transmitted to the auditor
of the county. in which the license was issued. An appeal may be taken
from the action of the commission in revoking a license to the common
pleas court of the county in which the place of business of the licensee
is located, by filing a petition therefor with such court within ten days
from the date of the commission's order against such commission, offi-
cially, as defendant, alleging therein the issuance of such license, its
revocation, and praying for a reversal of the official action complained of.
Upon service of summons upon any member of said commission, re-
turnable within three days from its date, but otherwise made as in civil
actions, said commission shall, within one week from such return day,
file an answer, in which it shall allege, by way of defense, the grounds
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previously assigned in its notice to such licensee, and such other grounds
as shall, in the meantime, accrue or be discovered.

All allegations of the answer shall be deemed to stand denied with-
out further pleading and the burden shall rest upon the plaintiff to'

,disprove. the grounds assigned and specified in the official action com=
,.plained of, The hearing upon such appeal shall be entitled to be ad-
vanced out of its order on the docket. The judgment of the common
pleas court may be reviewed •upon proceedings in error in the court of
appeals. Such court qf common pleas and the court of appeals may
suspend any.order revoking such license pending the hearing in sucli
courts.

Distribution of revenue; "local governrnent fund"; "subdfvision" and
term "essential local governmental purposes" defined.

Sec. 5546-18• The moneys received into the state treasury under
the provisions of this act shali be credited to funds therein as follows:

To the county ^poor relief excise fund, the amount of *** four million
dollars in *** the * * year z93?, and the amount of *** two million seven
hwndred tfty thousaacd dollars in the year *** r938, together with such
additiona amounts for any such year as the general assembly may set
apart from such moneys for the use of said fund. In addition to the fore-
going there is hereby.appropria.ted six million dollars in the year 1937 and
six million dollars in the year r938 for poor relief, to be expended in said
years according to law.

To the general revenue fund, an aggregate amount sufiicient to cover
any appropriations made by the general assembly for any of said years
to defray the expenses of administering this act, together with such addi-
tional amounts for any year as the general assembly may set apart from
such moneys for the useof said fund. To the state public school fund
to be distributed according to law sdxty per centum of the ren2ainder of
sldch monies so received duaing the years 1937 and 1938•

All *** the residue of said funds existing after the foregoing de-
ductions shall constitute a fund, hereby created, which shall be known as
the "local government fund", the revenues accruing to which *** dur'ang
the years 1937 and 1938 are hereby appropriated to be allocated and dis-
tributed to and among the treasuries of subdivisions of this state in the
manner provided by law, for the purpose of supplementing the local
revenues from taxes on property according to value and from other taxes
and income available for essential local governmental purposes.

Prior to the first, business day of each month one-twelfth of the
annual amount required by or pursuant to this section to be credited to
each fund in the state treasury herein mentioned, other than the local
government fund, shallbecredited to each such fund.

As used in this act "subdivision" shall mean any county, municipal
corporation, park district or township in this state, and the term "essential
local governmental purposes" includes all fiuictions which any subdivision
is required by general law to exercise or discharge, including like functions
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which are exercised under a charter adopted pursuant to the constitution
of this state.

County bud'get conunissfion, duties; certification of tax comtnission;
apportiomnent to subdivision; public officials required to main-
tain records.

Sec. 5546-20. Within ten days after this amendatory act shall take
effect, the budget commission of each county shall complete its work with
respect to tax levies and tax budgets for the year *** 1937 and thereafter
for the year r938 as required by section 5625-25 of the General Code, in-
cluding the making of such revisions as may be necessary ***, and shall
certify its action as therein required; excepting that unless prior to the
effective date of this amendatory act, the certification of such action to
the taxing authority of each subdivision or taxing unit has been made in
the form required by section 5625-26 of the General Code, such certifica-
tion shall omit the matters and things referred to in said last named
section, which such matters and things shall in any event be included and
attached to a supplemental certification which the budget commission shall
make to the taxing authority of each subdivision forthwith upon the com-
pletion of its work at its special meeting in the year *** 1937, herein
required.

Within ten days after this amendatory act shall take effect, the tax
commission of Ohio shall cause to be made and shall certify to the county
auditor of each county an estimate of the amount of the local government
fund to be allocated to the county in the year **'K 1937 and on or before
December r, z937, shall make a like certificate for the year t938. Im-
mediately upon receiving the commission's certificate, each county auditor
shall convene the budget commission' of his county in special session for
the purpose of reviewing its work of determining tax rates pursuant to
the first paragraph of this section if such work has been theretofore com-
pleted without such revision, and of determining the amounts to be distri-
buted in the years *** 1937 and 1938 from the local government fund in
the county treasury. Notice of the time and place of such meeting shall
be given by mail to the fiscal officer of each subdivision in whole or in
part within the county.

The county auditor shall lay before the. budget commission, when so
convened, the certificate of the tax commission, the annual tax budgets
and estimates and the record showing the action of the liudget commis-
sion in its last preceding regular session. The budget commission, after
affording to each subdivision an oppoftunity to be heard, and considering
all. the facts and information laid before it bythe county auditor, shall
determine the amount needed by each subdivision for current operating
expenses for the respective years *** 1937 and r938 in addition to rev-
enues available from all other sources, in order to enable each to maintain
its resgective essential local governmental purposes as defined in this act
for said years.

The budget commission shall thereupon apportion the estimated
amount of the undivided local g8vernmeit fund of the county to and

22. L.
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among the several subdivisions in which need for additional revenues has
been found in proportion to the amount of the needs of each as so de-
termined provided that in counties having a population of less than one
hundred thousand, not less than ten per cent shall be distributed to the
townships therein.

On the basis of such apportionment, the county auditor shall com-
pute the percentage share of each such subdivision iri the undivided local
government fund and certify such percentage shares to the county treas-
urer, who shall be governed thereby in making distribution of the moneys
in the undivided local government fund in the years *** 1937 and 1938,
pursuant to this act. The amendment of this section shall not affect the
duty of the county treasurer in making distribution of moneys in the un-
divided local government fund in the year *** 1936.

All moneys received into the treasury of a subdivision from the un-
divided local government fund in a county treasury shall be paid into the
general fund and used for the current operating expenses of the subdivi-
sion, and shall not be appropriated or expended, by transfer or otherwise,
for any otlxr purpose.

Provided, however, in the case of a municipal corporation maintain-
ing a municipal university, such municipal university, when the board of
directors so request the city council, shall participate in the moneys appor-
tioned to such municipal corporation from the local government. fund such
amount as requested by the board of directors, provided such sum does
not exceed nine per cent of total amount paid to said municipal corpora-
tion under this act. Provided, however, that this shall not apply to munic-
ipalities with a population of over 4oo,ooo.

If any public official fails to maintain the records required by this
act, or by the regulations issued by the commission or the treasurer of
state, pursuant to this act, or fails to coniply with the provisions of any
act relating to the enforcement of this act, the funds allocated to that
county shall be withheld until siich time as the public official or officials
shall have complied with the provisions of this act or such other act and
the regulations issued pursuant thereto.

Repeali effect.

***Sec. 5546-22. That existing sections 62I2-49a, *** 6212-49b,
5543-I to 5543-20,both inclusive, 62I2-49q, 62i2-49r, 62I2-49s and
6212-49t of the General Code are hereby *** repeaded. The repeaLing of
said secttio-ms shall not affect the right to refund for unused stamps pur-
chased under any of said sections which. right shall extend to refunds on
account of stamps affixed to articles unsold at the end of business on ***
January r, 1937; and the moneys appropriated to the treasurer of state
for the purpose of nialcing refunds may be expended for the purpose of
making refunds authorized by this section.

RepeaL

SECTION 2. That existing sections 5546-I, 5546-2, 5546-3, section
554&6, 5546-8, 5546-9, 5546-9a, 5546-10, 5546-12, 5546-12a, 5546-14,
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5546-16, 5546-17, 5546-18, 5546-20, and 5546-22 of the General Code are
hereby repealed.

Appropriations.

SECTioN 3. The sums hereinafter set forth for the purposes here-
inafter specified.are hereby set apart for the use of the general revenue
fund out of the moneys received into the state treasury under the pro-
visions of sections 5546-I to 5546-20 of the General Code, both inclusive,
and appropriated. The sums hereinafter named shall not be expended to
pay liabilities incurred subsequent to December 31, 19A

The appropriations berein made shall be and remain in full force and
effect for a period of two years, commencing with the dates on which such
appropriations shall take effect, for the purpose of drawing money from
the state treasury in payment of liabilities lawfully incurred hereunder
and at the expiration of such period of two years, and not before, the
unineumbered balances of the moneys hereby appropriated shall lapse into
the general revenue fund.

The following sums are appropriated for each of the years 1937 and1938,.

DEPARTMENT OF FINANCE, DIVISION OF TAX COMMISSION OF OHIO

1937 1938
Personal servire .................. $65o,ooo•oo $65o,ooo.oo
Maintenance ......... ........... 350,000.00 350,000.00
Printing ........................ 400,000.00 400,000.00

AUDITOR OF STATE

Personal service ................ $6o,ooo.oo $6o,ooo.oo
Supplies and equip'ment............. 10,000.00 10,000,00

TREASURER Op STATE

Personal service .................. $26o,oo®.oo $26o,ooo.oo
Supplies and equipment........... 65,000,00 65,ooo.oo
Refunds ........................ 100,000.00 Ioo,oGO.oo

ATTORNEY GENERAL

Personal service .................. 7,500,00 y 5^00

The appropriations to the department of fi di i inance, sv on of tax com-
mission of Ohio, are hereby appropriated to and authorized to be ex-
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pended by said conunission for any and all the purposes for which any
of said appropriations are made, to wit, for personal service, maintenance
and printing, it being the intent and purpose of this act to consolidate all
of the amounts into a single appropriation for all of the stated purposes.

Sec. 5546-24a. Intent and purpose of act.

SscTroN 4. The intent and purpose of this act includes the exten-
sion of the existing tax on retail sales levied by and pursuaht to sections
5546-I to 5546-24, both inclusive, of the General Code, and all the pro-
visions of said sections of the General Code are hereby so extended in
effect excepting as affected by the amendments herein made.

Sec. 5546-24b. Effective date.

SECTION 5. That this act shall go into effect January I, 1937.

Sec. 5546-24c. Constitutionality.

SECTION 6. If any provision of this act shall be held unconstitu-
tional, such holding shall not affect any of the other provisions of this act,
not inseparably. connected in meaning and effect with such part so held
unconstitutional.

J. FREER BITTINGER,
Speaker of the Hoa+se of Representatives.

HAROLD G. MOSIER,
President of the Senate.

Passed December 22, 1936.

Ap^roved December 3o, 19"36.

MARTIN L. DAVEY,
Governor.

The sectional numbers on the margin hereof are designated as provided by

Filed in the office of the Secretary:of._State at Columbus, Ohio, on
the 4th day of January A. D. 1937.

' - V3ILLIAM J. KENNEDY,

Secretary of State.
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r EXHIBIT 20

IN THE COURT OF COMMON PLEAS OF FRANKLIN COUNTY, OHIO

CIVIL DIVISION

CAMERON COCA-COLA BOTTLING
CO., ET AL

PLAINTIFFS

vs. Case No. 93CVH02-729^

ROGER W. TRACY, TAX JUDGE JOHN A. CONNOR'
COMMISSIONER, ET AL

DEFENDANTS..

RE

AUG

rMOW

CEIVED DECISION

3 -1993
^^endered this 28th day of July, 1993.

won /
CONNOR, J.

This cause is before the Court for a decision upon the

merits of the claims set forth in Plaintiffs' Verified

Complaint. This matter has been submitted to the Court on the

respective briefs of all parties.

Plaintiffs allege that Ohio's Beverage Tax Statute

(hereinafter the "beverage tax"), Ohio Revised Code Chapter

5753: 1) violates the equal protection clauses of both the

Ohio and United States Constitutions; 2) conflicts with the

commerce clause of the United States Constitution; 3) violates

the "one-subject rule" of the Ohio Constitution; and 4)

conflicts with the Ohio.Constitution's prohibition against the

taxation of "food for human consumption off the premises where

sold." Each of the arguments shall be addressed individually

below.
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STANDARD

The burden of proof required to be met by Plaintiffs is

that the invalidity of the tax must be shown beyond a

reasonable doubt. See State, ex rel. Poe, v. Jones (1894), 51

Ohio St. 49.2 citing Sinking Fund Cases, 99 U.S. 700; State, ex

rel. Dickman, v. Defenbacher (1955), 164 Ohio St. 142; and

Rocky River v. State Emp. Relations Bd. (1989), 43 Ohio St.

3d 1.

Furthermore, legislative enactments are presumed to be

constitutional and any doubt as to the constitutionality of

the statute must be resolved in favor of its validity. See

generally R.C. 1.47 and State ex rel. Doerfler v. Price

(1930), 101 Ohio St. 50. In order to c)eclare a statute

unconstitutional, the court must be convinced, beyond a

reasonable doubt, that tlW legislation and Constitution are

"clearly incompatible." See Rocky River, supra.

However, although deference shouldbe given where the

General Assembly has defined a word used in the Constitution,

construction regarding the language of the Constitution is

within the province of the court.

Chapter 5753

A review of the more pertinent portions of the Ohio

Beverage Tax statute is necessary for resolution of the issues

before us. Chapter 5753 imposes a tax on beverages and post-

mix syrup. Specifically, R.C. 5753.02 states:

i

2
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(A) For the purpose of providing revenue.
for the use of the general fund, an
excise tax is hereby levied as follows:

(1) On the sale of beverage in
containers, one-twelfth cent per ounce of
liquid content, or fractional part
thereof;

(2) On the sale of each container of
post-mix syrup, sixty-four cents per
gallon or fractional part thereof.'

R.C. 5753.01(A) defines "Beverage" to include:

any non-alcoholic, carbonated liquid
intended for human consumption...but does
not include food as defined in division
(B) of section 5739.02 of the Revised
Code.

R.C. 5753.01(B) defines "Post-syrup mix" as:

a concentrated liquid mixture of basic
ingredients used in making, mixing, or
compounding a beverage by the addition of
water_ at the point of delivery to the
consumer.

Finally, R.C. 5753.04 provides:

(A) Each wholesale distributor is liable
for the tax imposed by section 5753.02 of
the Revised Code on all beverage and
post-mix syrup sold by him to retail
dealers in this state.

(B) Each wholesale distributor who uses
any beverage or post-mix syrup in his own
operation in this state as a retail
dealer is liable for the tax on such
beverage or post-mix syrup transported by
him to the site of the retail sale.

(C) Each retail dealer who acquires
beverage or post-mix syrup from a person

'The Court notes that H.B. 281 has recently been passed
in which the language - "or fractional part thereof" - has
been stricken and is therefore, no longer a part of R.C.
5753.02.
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who is not registered with the tax_
commissioner as a wholesale distributor
pursuant to section 5753.12 of the
Revised Code is liable for the tax
imposed by section 5753.02 of the Revised.
Code on such beverage or syrup acquired
for retail sale in this state to the same
extent and in the same amount as the tax
imposed on wholesale distributors.

THE EQUAL PROTECTTON CLAUSES

Plaintiffs argue the beverage tax is violative of the

equal protection clauses found in the Ohio and United States

Constitutions for two reasons. First, Plaintiffs submit the

tax irrationally imposes different rates of taxation. More

specifically, Plaintiffs assert that because the statute

levies a sixty-four cent tax on a gallon or "factional part

thereof," a wholesaler's tax bill will differ depending solely

.on the type of container he uses to distribute a product.Z

Plaintiffs also claim the tax draws an unconstitutional

distinction between products subject to taxation and those

immune from it. Specifically, Plaintiffs contend that

"liquids with the exact same ingredients, mixed in the exact

same proportions, are treated differently -- on the sole basis

of whether the water has been carbonated or not."

Defendants counter that a classification does not viQlate

either of the equal protection clauses, even if it is

discriminatory, as long as it is not arbitrary. ,

^The test used in determining whether a statute is

zAs noted above, this portion of the statute has been
stricken pursuant to H.B. 281. See footnote 1.

4
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constitutional under the Equal Protection Clause depends upon

whether a fundamental interest or suspect class is involved.

'Under the equal protection clause, in the absence qf state

action impinging on a fundamental interest or involving a

suspect class, a rational basis analysis is normally used.

Where the traditional rational basis test is used great

deference is paid to the state, the only requirements being to

show that the differential treatment is rationally related to

some legitimate state interest."' Conley v. Shearer (1992),

64 Ohio St. 3d 284, 289 citing State ex rel. Heller v. Miller

(1980), 61 Ohio St. 2d 6, 11.

Furthermore, in Madden v. Kentucky, 309 U.S. 83 (1940),

the United States Supreme Court discussed classifications

formulated for the purpose of imposing atax. The Court

stated:

The broad discretion as to classification
possessed by a legislature in the field
of taxation has long been recognized.
This Court fifty years ago concluded that
"the Fourteenth Amendment was not
intended to compel the State to adopt an
iron rule of equal taxation, "and the
passage of time has only served to
underscore the wisdom of that recognition
of the large area of discretion which is
needed by a legislature in formulating
sound tax policies...Since the members of
a legislature necessarily enjoy a
familiarity with local conditions which
this Court cannot have, the presumption
of constitutionality can be overcome only
by the most explicit demonstration that a
classification is a hostile and
oppressive discrimination against
.particular persons and classes...

309 U.S. at 87, 88.

5
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Upon careful review of the arguments, relevant case law

and constitutional provisions, the Court finds that the tax

imposed pursuant to R.C. 5753.01 et seg. is not violative of

either Art. I, Sec. 2, Ohio Const. or the Fourteenth

Amendment, Sec. 1 of the United States Constitution.

THE COMMERCE CLAUSE

Plaintiffs argue the beverage tax violates Art. I, Sec.

8, cl. 3, of the United States Constitution. In order to pass

constitutional muster under this section, a state tax must

fulfill four requirements: 1) it must be applied to "an

activity with a substantial nexus with the taxing state"; 2)

it must be "fairly apportioned"; 3) it must not "discriminate

against interstate commerce"; and 4) it must be "fairly

related to the services p^vided to the State." Complete Auto

Transit, Inc. v. Brady, 430 U.S. 274 (.1977).

Plaintiffs contend the tax violates the first requirement

enumerated above because a wholesaler must pay taxes on each

sale to the retailer, regardless of whether the retailer sells

some, all, or none of the goods in Ohio.

Defendants counter a substantial nexus undeniably exists

in that the tax is levied on distribution of goods in Ohio and

is not a tax on the sale or distribution of goods in other

states.

Although this Court is unable to say no "substantial

nexus" could have been found as R.C. 5753.02 is written, the

6
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recently passed H.B. 281 adds a new section which is directly

on point. The new R.C. 5753.06(B) (the former R.C. 5753.06(B)

has become R.C. 5753.06(C)) provides in part:

Where the tax imposed by section 5753.02
of the Revised Code has been paid on
beverages or post-mix syrup and those
beverages or post-mix syrup are sold by a
retail or wholesale dealer to a retailer
for the purpose of resale outside this
state, the seller in this state is
entitled to a refund of the amount of tax
actually paid...

The Court 'has thoroughly reviewed the arguments of the

parties and applicable law. Based upon this review, the Court

finds R.C. 5753.01 et seg. is not violative of the Commerce

Clause of the United States Constitution, Art. I. Sec. 8,

cl. 3.

SINGLE-SUBJECT RULE

Plaintiffs contend the beverage tax violates Art. II,

Sec. 15(D) of the Ohio Constitution which provides "No Bill

shall contain more than one subject, which shall be clearly

expressed in its title..."

Plaintiffs argue that Am. Sub. H.B. 904 contains

legislation on a diverse range of subjects, most of which are

not even remotely related. Indeed, Plaintiffs maintain that

the diverse topics have no meaningful rationale and that the

bill illustrates the joinder of unpopular measures with

popular ones to ensure the bill's passage (i.e., logrolling).

Defendants disagree that Am. Sub. H.B. 904 violates the

7
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single-subject. provision of the Constitution. Instead,

Defendants argue that it is merely an appropriations bill that

contains various taxing provisions to fund operations set

forth elsewhere in the legislation. As such, it involves a

,single, broad subject that contains numerous topics.

The purpose of the one-subject rule is to attack

logrolling by disallowing unnatural combinations of provisions

in bills. State ex rel. Dix v..Celeste (1984), 11 Ohio St.

3d 141. Logrolling is the practice of several minorities

combining several proposals into different provisions of a

single bill in order to consolidate their votes so that a

majority is obtained where no single minority proposal could

have obtained majority approval. Id. at 142-143. Limiting

each bill to a single subject creates unity and disallows

provisions not germane tq the_subject of the bill. Id.• at

143.

"[T]he one-subject rule is not directed at plurality of

topics but at disunity in the subject." Id. at 146. If a

bill combines provisions for the purpose of bringing greater

order and cohesion to the law or for coordinating an

improvement of the law's substance, the provisions have not

been combined for the purpose of logrolling. Id. at 145.

Generally, the one-subject rule is directory in nature.

However, the Dix court held, "while it is within the

discretion of the courts to rely upon the judgment of the

General Assembly as to a bill's compliance of the

B
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Constitution, a manifestly gross and fraudulent violation of

this rule will cause an enactment to be invalidated." Id. at

syllabus.

Furthermore, a caveat issued by the Ohio Supreme Court in

Pim v. Nicholson (1856), 6 Ohio St. 176 was reemphasized in

Dix. Essentially, the caveat takes the form of a presumption

that no such manifestly gross and fraudulent violation will

ever occur. Pim, 6 Ohio St. at 180: Dix, 11 Ohio St. 3d at

145. The purpose of the caveat is to emphasize the Supreme

Court's aim of judicial non-interference in the legislative

process so that every presumption in favor of validity is

indulged. Hoover v. Bd. of Franklin Cty. Commrs. (1985), 19

.Ohio St. 3d 1.

A review of the provisions contained in Am. Sub. H.B. 904

is necessary. The very figrst subject that the bill deals with

is R.C. 121.15. This provision previously provided that each

department of State shall maintain a central office in

Columbus. However, by virtue of Am. Sub. H.B. No. 904, that

law was changed to provide that each department, EXCEPT THE

DEPARTMENT OF AGRICULTURE, shall maintain a central office in

Columbus. Section 121.15 further was changed to provide that:

The Director of Agriculture shall
maintain a central office at a location
in the state that the Director finds
necessary for the official performance of
the Department of Agriculture functions.

This mattqr had to do with the subject of the location of

state department offices and whereinbefore all state
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department offices had to be located in Columbus, now all

state department offices have to be located in,Columbus except

for the Department of Agriculture.

The bill does not discuss the topic of state departments

any further than this change. -

The next amendments contained in Am. Sub. H.B. 904 regard

R.C. 129.55, R.C. 129.63, R.C. 129.73, R.C. 1555.12, R.C.

5528.36, and R.C. 5703.052.

Basically, with respect to these sections, the bill

merely deletes the provision that the excise tax collected

pursuant to R.C. 5727.40 can be used for certain purposes.

R.C. 5727.40 is deleted from those sections.

Furthermore, R.C. 5727.40, the excise tax on railroads,

was later repealed in this bill. Therefore, in addition to

repealing the excise taxzyn railroads, the bill deletes R.C.

5727.40 from every section of the Ohio Revised Code wherein it

appears.

The next amendment in the bill is an amendment to R.C.

3383.01. Basically, the legislature redefined the term

"arts." R.C, 3383.01(A) defines arts as visual, musical,

dramatic, graphic, and other arts and includes, but is limited

to, architecture, dance, literature, motion pictures, music,

painting, photography, sculpture, and theater.

Am. Sub. H.B. No. 904 adds to the definition of "arts" to

also include;

the presentation, in museums or similar
indoor or outdoor facilities, of

10
A-187

I

i



principles of science and their
development, uses, or application in
business, industry or commerce or the
history, heritage, development,
presentation and uses of the arts as
defined above and of transportation.

It also expanded the definition of "manage" or what it

means to manage or exercise control over activities relating

to the arts by including, "providing for displays,

exhibitions, specimens, and models,...and the hiring or

contracting for "directors, curators, technical and scientific

staff." All of this was added to the definition of "manage."

Additionally, still with respect to R.C. 3383.01, the

legislature expanded the definition of Ohio Arts facility to

include got only the three theaters in the State Office Tower

but also any capital facility in the state as long as the

construction of the facility was at some time authorized or

^.°
funded by the General Assembly pursuant to Division C(3) of

R.C. 3383.07 and the state owns or has sufficient real

property interest in the facility for the purpose o.f that

capital facility.

The'legislature, finally, with respect to R.C. 3383.01,

added a new subject matter, "Construction," which by

definition includes acquisition, reconstruction, alteration,

renovation, remodeling, enlargement, improvement, and related

equipping and furnishing.

Still on the same subject matter but a differe,nt topic,

the legislature in Am. Sub. H.B. No. 904 amended R.C. 3383.07.

This section formerly provided that the construction of an

11
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Ohio arts facility shall be performed by the Department of

Administrative Services in conformity with Chapter 153. Now

that statute mandates a_facility with the following language:

The Department of Administrative Services
shall provide for the construction of an
Ohio arts facility.

Am. Sub. H.B. No. 904 also adds to R.C. 3383.07(a) a

provision that:

A facility that has an estimated
construction cost, excluding the cost of
acquisition, of Twenty-five million
dollars or more, and that is financed by
the Ohio Building Authority, may be
constructed by the Ohio Building
Authority if the Ohio Building Authority
determines that it should provide those
services. (Emphasis added)

There are other changes with respect to Ohio Arts

facilities in R.C. 3383.07 which the Court shall not address.

It appears from this re\view there is a different subject

matter and several topics with respect to Ohio Arts Council,

Ohio Arts facilities in general, what constitutes arts, and

the building of a new Ohio Arts facility.

The next subject that Am. Sub. H.B. 904 deals with is

revenue or taxes. It increases the amount of profits from

spirituous liquor that goes into the General Revenue Fund,

raises the taxes on beer, wine, mixed beveiages and keg or

barrel beer. This is accomplished by amending Sections

4301.12, 4301.42, 4301.43, and 4305.01, Revised Code.

Next, Am. Sub. H.B. 904 amends approximately ten sections

in Chapter 5111 of the Revised Code, by adding or enacting

12
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approximately seventeen new sections to Chapter 5111 and

repealing four sections of Chapter 5111.

Chapter 5111 deals with medical assistance programs,

specifically Medicaid. This Court is not about to venture

into explaining each and every change caused by the enactment

of Am. Sub. H.B. No. 904 with respect to the Medicaid system.

Suffice it to say that the amendments, new additions and the

repealed statutes are statutory changes that substantially

revise the way the Medicaid system will work in Ohio. it

appears there is an attempt on the part of the legi$lature to

change the nursing home reimbursement formula from a

retrospective to a prospective reimbursement system. However,

the changes are many and complex and there is no question in

the Court's mipd that such complicated and extensive changes

should be part of a separrete bill. -

Another subject matter dealt with by Am. Sub. H.B..904 is

the Department of Rehabilitation and Correction. Basically,

it adds a new section to R.C. 5120. It adds R.C. 5120.103,

which provides briefly that to the extent funds are available,

the Department of Rehabilitation and Correction may award

grants to or reimburse governmental entities or private, non-

profit organizations for the construction.of half-way'houses

for prisoners who are eligible for release. It also provides

for the renovation of existing buildings for use as halfway

houses for those released prisoners. It further provides for

the awarding of grants to governmental entities or private

13
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non-profit organizations for the renovation of existing half-

way houses if the purpose of the renovation is to increase the

number of released prisoners that the existing half-way house

can accommodate.

There are other provisions in this section which the

Court will not address.

The next subject matter Am. Sub. H.B. 904 covers is to

amend twenty-seven sections of Chapter 57 of the Revised Code.

The bill enacts new sections, specifically R.C. 5743.51 to

R.C. 5743.66, as well as R.C. 5753.01 to R.C. 5753.14 and R.C.

5753.99. It also repeals R.C. 5727.34 and 5727.40, the

railroad excise tax.

The subject matter of Chapter 57 is Taxation. The topics

that are amended are the Department of Taxation, Chapter 5703;

Personal Property Taxes,kVhapter 5711.01; Gross earnings is

deleted from the definition section of Section 5727.01; Public

Utilities, Railroads are deleted from public utility companies

subject to an annual excise tax by an amendment to Section

5727.30 Revised Code; Section 5727.40 is repealed (this is the

excise tax on railroad companies), changes are made and taxes

increased with respect to the motor vehicle fuel tax which is

part of Chapter 5735, Revised Code; Chapter 5739 is amended to

include building maintenance and janitorial service,

employment service, employment placement service,

exterminating service, physical fitness facility service, and

recreation and sports club service, to the items that are

14
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subject to Ohio state sales tax.

Additionally, changes are made to Chapter 5743 which

substantially change the cigarette and/or tobacco tax, the

persons or entities who are subject to that tax, method of

filing timely returns and payment of that tax and giving the

Tax Commissioner powers of forfeiture and confiscation. For

example, Section 5743.55, which is a new enactment, provides:

Whenever the tax commissioner discovers
any tobacco products, subject to the tax
levied under Sections 5743.51, 5743.62 or
5743:63 Revised Code, and upon which the
tax has not been paid or the Commissioner
has reason to believe that the tax is
being avoided, the Commissioner may seize
and take possession of the tobacco
products whichr upon seizure, shall be
forfeited to the state. Within a
reasonable -time after seizure, the
Commissioner may sell the forfeited
tobacco products, by notice posted on the
premises.where the seizure is made or by
publication ins;a news-paper of general
circulation in 'the county in which the
seizure is made at least five days before
the day of sale. The proceeds from this
sale shall be considered as revenue
arising from the tax. The seizure and
sale shall not relieve any person from
the fine or imprisonment provided for in
violation of Sections 5743.51 to 5743.66
of the Revised Code. The commissioner
shall make the sale in the county where
it is most convenient and economical, but
may order the destruction of the
forfeited tobacco products if the
quantity or quality of the tobacco
products is not sufficient to warrant
their sale. (Emphasis added)

Sections such as this, with such absolute powers of

confiscation and forfeiture, deserve scrutiny and discussion

before they are enacted and therefore should not be inserted

15
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into a bill of the magnitude and complexity o.f Am. Sub. H.B.

904.

The next topic under taxation is R.C. 5747.02, the tax on

income. it adds a new category of taxable income being "more

than $200,00.00 and assesses a tax of $11,506.20 plus 7.5% of

the amount in excess of $200,000.00. This is a new category.

The next section of Chapter 57 that is affected is R.C.

5753.01 through 5753.99. These are new enactments which

create new taxes on beverages and post-mix syrups. This new

tax of course is the subject of this cause of action.

The last one-third of Am. Sub. H.B. 904 deals with

appropriations.

Attaching an appropriations bill to this Am. Sub. H.B.

904 certainly presents a clear opportunity to do the kinds of

things that Art. II, Sec.t.15(D) of the Ohio Constitution was

meant to prevent. The appropriation bill is complex and

comprehensive. It covers every part of the state and probably

every legislative district. There is an opportunity for every

one to negotiate for the benefit of his or her particular

district.

There is certainly nothing wrong with such negotiations

and people from their respective districts expect their

legislators to protect the interests of the district and to

insure local projects, universities, schools, and other

programs of great importance to the constituency are

adequately funded.
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However, when the subject matter of appropriations as

extensive as those provided for in Am. Sub. H.B. 904 are

attached and included with all of the other provisions of that

bill, the opportunity for "logrolling" is substantial and

would be almost impossible to avoid.

This Court's review of Am. Sub. H.B. 904 has by no means

been exhaustive.

This Court's initial reaction to the multitude of

subjects is that they are so unrelated that the bill is

necessarily invalidated by the one-subject rule. There is

absolutely no connection between these subjects except under

the broad heading of an appropriations bill that contains

various taxing provisions. A single subject is not clearly

expressed in the' title of this bill as Art. II, Sec. 15(D)

mandates.

However, under recent Supreme Court decisions, a loose

connection under a broad heading seems to be enough for the

Court to find compliance with the one-subject rule. See

Comtech Systems,Inc. v. Limbach (1991), 59 Ohio St. 3d 96.

(Am. Sub. H.B. No. 291 did not violate the one-subject rule

because it related to funding the operations of programs,

agencies, and matters described elsewhere in the biil.)' ;

State, ex rel. Dix, v. Celeste (1984) 11 Ohio St. 3d 141. (The

appropriation provision of Am. Sub. H.B. No. 227 does not

'This Court has reviewed Am. Sub. H.B. 291 and it was as
complex and diverse in unrelated subject matter as Am. Sub.
H.B. 904.
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destroy the singleness of the subject;.but is an incident to

the single subject, reasonably necessary to implement the

programs described elsewhere in the bill.)

In light of the decisions in Comtech and Dix and of the

presumption in favor of validity, it is difficult to conceive

of a bill which would violate the one-subject rule. It would

seem that the one-subject rule is virtually unworkable and

meaningless unless it is used to sever a portion of a bill

containing provisions relating to.two distinct subjects, the

offending portion of which affects only a small number of

persons. See, State, ex rel. Hinkle, v. Franklin Cty: Bd. of

Elections (1991), 62 Ohio St. 3d 145; Hoover v. Bd. of

Franklin Cty. Commrs. (1985), 19 Ohio St. 3d 1.

A bill, affecting a large number of persons, which

contains provisions revis3ng remotely related subjects under

the broad heading of an appropriations and taxing bill does

not violate the rule even though the revisions are substantial

and, in this Court-'s opinion, belong in a separate bill. This

would give the legislature the opportunity to give appropriate

time, hearings and consideration before enactment. It would

ensure that such legislation would pass on its own merit and

finally special interests who were for or against the

legislative enactment could be more easily identified and more

publicly scrutinized.

However, as much as this Court may disagree with the law,

it is not the function of this Court to legislate, rather,

1s
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this Court must apply the law as it is written and interpreted

by the Supreme Court. Therefore, this Court cannot conclude

that Am. Sub. H.S. No. 904 is a manifestly gross and

fraudulent violation of the one-siubject rule beyond a

reasonable doubt. As much as this Court wants to "crawl out

on that limb," the decisions of the Supreme Court in Comtech

and Dix would dictate that the limb would surely be "sawed

off" by the appellate courts.

Accordingly, the Court finds Am. Sub. H.S. 904 does not

violate Art. II, Sec. 15(D) of the Ohio Constitution.

ARTICLE XII, SECTION 3(C)

Plaintiffs contend the beverage tax violates Art. XII,

Sec. 3(C) of the Ohio Constitution which provides "...no

excise tax shall. be lev^:ed or collected upon the sale or.,.

purchase of food for human consumption off the premises where

sold." Specifically, Plaintiffs submit the beverage tax is a

tax levied on the sale of food because soft drinks, by

definition, are "food."

The initial question to be answered is whether soft

drinks constitute "food" as it is used'in Art. XII, Sec. 3(C).

Plaintiffs submit several general sources as support for their

position. First, Plaintiffs contend the plain meaning of

"food for human consumption" necessarily includes soft drinks

given the numerous dictionary definitions and the historical

basis of Art. XII, Sec. 3(C).
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Secondly, Plaintiffs' argue the popular and scientific

literature clearly demonstrate "food" was commonly understood

to include soft drinks. Lastly, Plaintiffs claim the

definitions contained in a myriad of Ohio and Federal laws

clearly indicate soft drinks are "food."

Although these sources consistently include soft drinks

within the meaning of food, we need not rely on all of these

sources. In Andrews v. Tax Comm. of Ohio (1939), 135 Ohio St.

374, the Ohio Supreme Court was faced with the issue of

whether candy and confectionery were food within the purview

of the ConstitutioA.

In holding both constituted food; the Andrews court took

judicial notice that candy and confectionery are food, basing

its decision on common knowledge and dictionary definitions.

They stated that alth4ugh considerable testimony of a

scientific nature was introduced to prove that candy contained

food elements essential to sustain life, that evidence was not

necessary in reaching their decision. Id. at 375.

As noted by Plaintiffs, dictionaries published before and

after the enactment of Art. XII, Sec. 3(c), uniformly ascribe

to the word "food" a primary definition that includes soft

drinks. The OXFORD ENGLISH DICTIONARY (2nd ed. 1933) defines

food as "fw]hat is taken into the system to maintain life and

growth and to supply the waste of tissue." See also, 16 Ohio

Words and Phrases (1952) ("The word 'food'... embraces within

its meaning anything and everything which human beings eat or

20
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drink to sustain life") and WEBSTER'S THIRD NEW INTERNATIONAL

DICTIONARY (3rd ed. 1981) ("material consisting of

carbohydrates, fats, proteins, and supplementary substances

that is taken or absorbed into the body of an animal in order

to sustain growth, repair, and all vital processes and to

furnish energy for all activity of the organism").

Moreover, it is common knowledge that soft drinks are a

staple in almost everyone's diet. Society's reliance on soft

drinks is further evidenced by the number of vending machines

and other sources offering them for sale.

Defendants claim we must defer to the General Assembly's

classification of soft drinks as a non-food item.

Specifically, Defendants encourage us to give deference to the

legislative definitions fqund in R.C. 5739.02, the State Sales

Tax which excludes soft drinks from the definition of food.

Defendants cite R.C. 5739.02 as authority for their position

that soft drinks have been taxed for almost 60 years and no

challenge has ever been made.

Defendants' argument is unpersuasive. The legislature

cannot create constitutionality by acquiescence. Although the

legislative exclusion of soft drinks from the definition. of

food.in R.C. 5739.02 remains unchallenged by the Plaintiffs'

Complaint in this case, this Court is obviously not convinced

that such exclusion could withstand a future constitutional

21
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challenge. °

In 1936, the State Sales Tax was first amended to reflect

Art. XII, Sec. 3 (then Art. XII, Sec. 12). Section 5546-2 of

the General Code provided:

^ * +

The tax hereby levied does not apply to
. the following sales

* * *

2. Sale of food for human consumption
off of the premises where sold. The term
food as used in this section shall
include: ... sugar and sugar products,
other than candy and confectionery;...
cocoa and cocoa products, other than
candy and confectionery.

Food shall not include spirituous or malt
liquors; soft drinks; and sodas and
beverages such as are ordinarily
dispensed at bars and soda fountains or
in connection therewith other than
coffee, tea and:cocoa; root beer and root
beer extracts.:

Immediately following this enactment., the exceptions to

the tax exemptions were challenged. In 1939, the candy and

confectionery exclusions were challenged in Andrews v. Tax

Commission of Ohio, supra. In Andrews the court was faced

with the issue of "whether candy and confectionery [were] food

within the meaning of Section 12 of Article XII of the

Constitution" (now Art. XII, Sec. 3(c)). Id. at 374.

The legislature in Section 5546-2, General Code, had

°pursuant to the language contained in R.C. 5753.01(A),
if R.C. 5739.02 was successfully challenged, most, if not all,
of Chapter 5753 would necessarily be unconstitutional.
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specifically excluded, among other items, candy and

confectionery from the definition of food as it was defined in

the State Sales Tax Act.

As noted above, the court stated the dictionary

definition was common knowledge of which the court could take

judicial notice and testimony of a scientific nature was not

necessary.

Ultimately the Court concluded that because candy and

confectionery, as used in the statute, came within the meaning

of "food" as used in the Constitution and that insofar as the

statute levied a tax upon candy and confectionery, the tax was

invalid since it was in conflict with Art. XII, Sec. 12 of the

Constitution.
{

Therefore, the legislature's definition of food, in

Section 5546-2 (R.C. 573^.02) has been challenged and held.

unconstitutional. Consequently, any deference given to a

legislative definition is valid only to the extent the

definition is consistent with the Constitution.

The Court'does agree that some deference should be given

in the case sub 'u7 dice to the definitions promulgated by the

legislature. However, it is the opinion of this Court that

the more reliable definitions to which we should defer are

those promulgated where the primary concern of the legislative

body is the consumers' welfare.

For example, in 1884 the Ohio Legislature enacted the

State's first food and drug adulteration statute which defined
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food to include all articles used as food or drink by man,

whether simple, mixed, or compound. (Section 5775, General

Code; R.C. 3715.01)

Also, the Supreme Court in Lonudrake v. State (1925), 114

N.E. 417, upheld regulations governing the saccharine content

of soft drinks which had been propounded by the State

Secretary of Agriculture pursuant to his authority to

"establish standards of quality, purity, and strength of

foods." (Section 1177-72, General Code.)

Because these definitions were promulgated with the

consumers' safety in mind, the Court feels they are more

dependable and trustworthy than those definitions where the

State is simply trying to raise revenue.

The definitions contained in tax statutes merely reflect

the sometimes avaricioqs .interests of the legislature.

Therefore, it is better we should look to the definitions of

food when the legislature is defining it for the total benefit

of the public welfare and not to satisfy the sometimes

insatiable appetite of government to levy, raise, and collect

taxes.

These are strong words indeed, but necessary to

demonstrate why this Court does not intend to take the

definitions of food out of a taxing statute and instead looks

to the pure food and drug laws.

Based upon the foregoing, the Court finds the word "food"

as it is used in Art. XII, Sec. 3(c) of the Ohio Constitution

24
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includes soft drinks. However, our determination that soft

drinks are food does not end our analysis.

Defendants contend Art. XII, Sec. 3(c) was only adopted

to repeal the retail sales taxes imposed on carry out food.

Furthermore, the amendment was never intended to prohibit a

tax upon the wholesale distribution of food and therefore,

even assuming arguendo soft drinks are food, no constitutional

violation occurs.

Defendants cite us to Cleveland v. Bd. of Tax Appeals

(1950), 15 Ohio St. 97, 103 wherein the Supreme Court stated

that in analyzing the purpose of a constitutional amendment

the court should determine the "mischiefs sought to be avoided

and the remedy intended to be afforded" by the adoption of the

amendment.

The Ohio Supreme Co4Ft in Castleberry v. Evatt (1946),

147 Ohio St: 30, also discussed the standard to be followed in

construing constitutional provisions. It held:

In the interpretation of an amendment to
the Constitution the object of the people
in adopting it should be given effect;
the. polestar in the construction of
constitutional, as well as legislative,
provisions is the intention of the makers
and adopters thereof.

Id. at paragraph 1 of syllabus.

The historical basis of Art. XII,Sec. 3(c) clearly

reveals the amendment was aimed at "consumer" purchases. The

purpose was to prohibit the levying of the new sales tax upon

food purchased by the public at the grocery store. This
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country was still coming out of the Great Depression and the

idea of a sales tax on consumers' groceries was repugnant to

the electorate.

Moreover, notwithstanding the political climate of the

1930's, the plain language states no tax shall be levied on

food consumed 'off the premises where so1d." Plaintiffs

encourage us to read the amendment as prohibiting the:levying

of an excise tax on food, period. However, the amendment must

be read as a whole, as it was written. We may not sever the

amendment to read no "excise tax" shall be levied on food and

simply ignore the phrase "for human consumption off the

premises where sold."

A reading of the plain language of the amendment dictates

that not all sales of food are to be tax exempt. It is a

specific transaction betw_een the retailer and its customer

that comes within the proscription of the constitutional

provision. In arriving at this conclusion, the Court has not

only taken into consideration the "mischiefs sought to be

avoided and the remedy intended to be afforded_,"'but also the

plain meaning of the language of the amendment which restricts

the Court to this singular interpretation.

The tax at issue herein is imposed at the wholesale

level. Although a retailer may ultimately be charged with the

payment of the tax, it still remains a tax on the sale between

the wholesaler and retailer. It is not a tax levied between

the retailer and a consumer. At the wholesale level, there is
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no "human consumption off the premises where sold."

Therefore, the Court finds R.. 5753.02 does not violate

Art. XII, Sec. 3(C) of the Ohio Constitution.

Accordingly, the Court fiiids Am. Sub. H.B. 904 and

Chapter 5753 of the Ohio Revised Code enacted pursuant thereto

are not violative. of either the Ohio or United States

Constitutions.

Counsel for Defendants shall submit judgment entry

pursuant to court rule.
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