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Relator, Paul Perrea, hereby files a motion for the Court to issue an order for supplemental

filings after oral argument, pursuant to S. Ct. R. IX, § 9. The purpose of the supplemental filing

would be to show that on April 9, 2009, the day after oral argument in the case, Respondent,

Cincinnati Public Schools (CPS) disabled access to a crucial internetwebsite with grading guidelines

for the CPS Semester Exams. (Third Affidavit of Paul Perrea, attached hereto.) Because of the

timing of CPS's action and the importance of the website, this Court may draw an adverse inference

against CPS. Banks v. Canton Hardware, 156 Ohio St. 453, 461, 103 N.E.2d 568 (1952). That

adverse inference is that the answer guidelines to the Semester Exams were readily accessible on the

internet until CPS disabled the website the day after oral argument.

MEMORANDUM

The Ohio Rules Practice Rules provide that an "application for an order or other relief shall

be made by a motion for the order or relief." S. Ct. R. XIV § 4(A). The Rules also provide that,

after oral argument, the Court my issue an order for supplemental filings. S. Ct. R. IX, § 9. In this

case, the Court held oral argument on April 9, 2009. Relator, Perrea, hereby moves for the Court

to order supplemental filings after oral argument.

On April 21, 2008, Perrea, filed this mandamus action against CPS, in which he asked the

Court to order CPS to provide Semester Exams based on the Ohio Public Records Act, Ohio Rev.

Code § 149.43. (Complaint with Affidavit ofRelator at ¶¶ 45-48.) One of the issues in the case was

whether CPS could prevent disclosure of the Semester Exams on the grounds that they were trade

secrets. (Respondent Cincinnati Public Schools' Response in Opposition to Merit Brief of Relator

at 8-11.)

Perrea argued that the Semester Exams were not trade secrets, among other reasons, because
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CPS had posted answer guidelines to portions of the Semester Exams on the internet. (Relator Merit

Brief at 7-11.) CPS posted those answer guidelines on the website, http://staffnet.cps-

k12.org/Staffnet/RET/scoringsemexam.html. (Relator Merit brief at 8.) Courts that have considered

similar issues, have determined that disclosing information on the internet destroys the trade secret

status. Religious Technology Center v. Netcom On-Line Communication Services, Inc., 923 F.

Supp. 1231,1256 (N.D. Ca11995). Because of that, Perrea argued that CPS had destroyed any trade

secret status of the Semester Exams. (Relator Brief at 7-11.)

On Apri18, 2008, during oral argument, the Justices asked numerous questions regarding the

CPS Semester Exam answer guidelines on the website. One Justice asked Perrea's counsel whether

the website with the answer guidelines was password protected. (Supreme Court Video Archive,

Case No. 08-0748, State ex rel. Paul Perrea v. Cincinnati Public Schools , at 0:10:20.) Perrea's

counsel answered that the Semester Exams were not password protected. (Video at 0:10:25.)

Another Justice followed up asking again if the answer guidelines were on the internet. (Video at

0:11:45.)

Another Justice asked CPS's counsel whether the answers were on the internet or intranet.

(Video at 0:22:00.) A Justice asked if the rubric for answering the Semester Exam questions was

on the website. (Video at 0:23:40.) Another asked if any student could find the answer guidelines

on the website. (Video at 0:24:00.) CPS's counsel told the Court that the internet address was so

complicated that it was even more secure than if there was a password. (Video at 0:24:30.) Another

Justice asked if the answer guidelines would come up on a Google search. (Video at 0:24:14.)

CPS's counsel assured the Court that there was "no way." (Video at 0:24:15.)

On Perrea's rebuttal, the Justices again asked whether the answer rubric was on the internet.
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(Video at 0:33:55.) One Justice asked again about whether the website would come upon a Google

search or by typing in the website address. (Video at 0:34:21.) Another Justice asked if Court typed

in the website whether the answer guidelines would come up. (Video at 0:35:00.) Another Justice

asked if the matrix for the guidelines was on the internet or intranet. (Video at 0:35:40.)

Based on all those questions, it seemed likely that the Court would want to know whether

the Semester Exams answer guidelines were currently available on the internet. Despite the

importance of this issue, the very next day after oral argument, CPS disabled all public access to the

website. (Third Perrea Affidavit at ¶ 7, attached hereto.)

When a party destroys or alters evidence, that shows a "total disregard for the law and the

rights" of the opposing party. Moskovitz v. Mt Sinai Medical Center, 69 Ohio St. 3d 638, 652, 635

N.E.2d 331, 343 (1994). A party may intentionally alter, falsify, or destroy evidence in an effort "to

avoid liability." Id. at 653, 635 N.E.2d at 344. In that circumstance, one may infer that the party

altered the evidence to "in an effort to conceal" that party's liability on the underlying merits of the

case. Id. at 652, 343-44. Ohio even recognizes a tort for spoilation of evidence and/or tortious

interference with prospective civil litigation. Smith v. Howard Johnson Company, Inc., 67 Ohio St.

3d 28, 615 N.E.2d 1037 (1993). When a party destroys access to documents, "the utmost inference

logically possible should favor the party aggrieved." Banks, 156 Ohio St. at 461, 103 N.E.2d 568.

Because of that, "the contents of the documents destroyed should be presumed to be what the party

aggrieved so alleges them." Id., citations.

Here is how the scenario played out in this case. In June 2008, during the briefing of this

case, Perrea printed pages of the website with the Semester Exam Scoring guidelines,

http://staffnet.cps-k12.org/Staffnet/RET/scoringsemexam.html. (Second Perrea Affidavit, ¶ 21.)
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He printed off the main menu page. (Second Perrea Affidavit, 000058.) That page included

an option for Semester Exams. (Second Perrea Affidavit, 000058.
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He also printed examples of the grading guidelines. (Second Perrea Affidavit, 121, 000062.)

QuesYicn:

Poime _ ..- _ . Seorm9 ^iiiidellne _-
-

_2 al deseribestheTheresponseident'rfiestitecorreetslopeofthelineandacomc4equationth
Itne. The supporling work and/or explanatlon are ctear andcompietie. One approach is io
compute the siot2eand determine the equation symbolically. Another approach is to graph tfro
two points and use the cLraph to detgrmine the slope and the equatign fot the line

1 7he response provlaes evidence of a partially correct answer andlorsolution process. The
response shows understanGing of some key elements of the task, but contains gaps or fiaws
For example, the response may:
Goi`rec8y id onti(yeither the slope or an equation for the tine, but not both.
OR
Correcliy Iderility both theslope and theequat+on, but Inadequate ornoworkis showo to
sti orttie answers. -^_-...._ ^_.-

0
,- ..

The response does rcot meotttie oriteria required do eam one point The regponse indicates
madequate or no understandinp of the task or the idea or conoept needed to answer the item,
or both. It may only repeatinfarm8turn given in the testitam, The response mayprovide an
incorrect solutloh or resppnse, 9nd the supportive iniormation provided may be totally Irrelevant
to theitem. The ^have written on a difforent topie pr wrlflon, "1 don't

a Studont respctnsrj is biank. . . . '

Exemplar.

The student uses the formula tordetermining tho slope (as shovm below), or possibly draws a coordinate
graph and plots the points.

7n-^---3 OR rn=^_9

3
4

The student uses the slope and ane ofthe points in the slope•Intercept formula to determino an equation for
the line.

nr - 4 and (3, 6)

pi ^(3)-t^b

13= ^ +b

15Tb
4

Y=4X{.q

oR (y-6)=A(x-3) OR 3X-4y=-15
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In addition, Perrea included about thirty-five more pages of the grading guidelines. (Second

Perrea Affidavit ¶ 21, 000059-94.) Those are the pages Perrea cited in his brief. (Perrea Merit Brief

at 7-11.) Those also are the pages that the Justices asked about during oral argument on April 8,

2009. (Video at 0:10:20; 0:10:25; 0:11:45; 0:22:00; 0:23:40; 0:24:00; 0:24:30; 0:24:14; 0:24:15;

0:33:55; 0:34:21; 0:35:00; 0:35:40.)

On April 8, 2009, after oral argument, when Perrea got back home, he double checked the

intemet site to make sure that the scoring guidelines were still publicly available. (Third Perrea

Affidavit at ¶ 2.) At about 4:30 p.m., Perrea checked the main menu page. (Third Perrea Affidavit

at ¶ 3, 000058.) He also checked the same pages that showed the grading guidelines. (Third Perrea

Affidavit at ¶ 4, 000059-94.) At 4:30 p.m. on April 8, 2009, all of those pages were still available.

(Third Perrea Affidavit at ¶ 6.)

Then, the next day after oral argument, April 9, 2009, Perrea checked that website again.

(Third Perrea Affidavit at ¶ 6.) He checked the same CPS websites with the menus options for

Semester Exams. http://staffnet.cps-k12.org/staffnet/RET/scoringsemexam.html. (Third Perrea

Affidavit at ¶ 6.) He also checked the pages for the grading guidelines. (Third Perrea Affidavit at

¶ 6.)

What he found was that on April 9, 2009, CPS had blocked access to all the information

about the Semester Exams. (Third Perrea Affidavit at ¶ 7.) That meant that if the Court wanted to

determine whether the Semester Exam guidelines were really on the internet, they would have found

a website stating: "The page cannot be found." (Third Perrea Affidavit at ¶ 8, 000099, emphasis

added.)
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Here is the page showing that on Apri19, 2009, CPS blocked all access to the Semester Exam

web pages. (Third Perrea Affidavit ¶ 21, 000099.)

The page cannotbe found Page 1 of 1

The page cannot be found

The page you aralooking lor might have been removed, had its name changed, or Is

temporarlly unavailable.

Please try thefollowing:

• Make sure that the Web slteaddress displayed In the address bar of your
browser is speiled and fonnatted correctly.

• If you reached this page by dicking a Ilnk,contactihe Web slte adminfstrator tu
alert them that thellnk ts Incorrectly tonnatted.

♦ CIIck2heBas6 bUtton to try another link.

HTTP Etmr 404 - Flle or directory notfound.

Internet Information Servlces (II$)

Technical Information (for supportpersonnel)

•Go to Mlcrosoft Produc[$uApo[tSarY.liMs and perrorm a tltle search for the

words NTTp and 404.
• Open YlS Melp, whiCh is aceesslble In IIS Manager (lnetmgr), and searah for

foplcs titled Web Sf[a9atup, Common Adminintrative Taika, and About
Custom Error Mesesgaa.

000099

http://staf&et.cps-k12.org/staffiteVRET/scoringsemexam.httnl 419/2009
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Based on these facts, therefore, Perrea asks this Court to permit a supplemental filing. S. Ct.

R. XIV § 4(A); S. Ct. R. IX, § 9. The purpose would be to establish that CPS had altered, concealed,

and/or destroyed access to evidence that is crucial for the determination of the merits of this case.

Because of that, this Court may draw the inference favorable to Perrea. Banks, 156 Ohio St. at 461,

103 N.E.2d 568. That inference is that the grading guidelines were readily accessible on the internet

until CPS disabled the website the day after oral argument.

Respectfully submitted,

/ ^ ^' /3 ^^' ;Gi L^

TED L. WILLS (Ohio Bar No. 0059473)
414 Walnut Street, Suite 707
Cincinnati, Ohio 45202
Telephone (513) 721-5707
Facsimile (513) 621-8430
E-Mail TedLWills@aol.com
Attorney for Relator, Paul Perrea

CERTIFICATE OF SERVICE

The undersigned hereby certifies that the above document was served by regular United

States Mail on Mark Stepaniak, Taft Stettinius & Hollister, 425 Walnut Street, Suite 1800,

Cincinnati, Ohio 45202-3957, this loth day of April , 2009.

c;/tlw/pevea. paul/Ipleadinp/supplemental.evidence.motion

Ted L. Wills (0059473)
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STATE OF OHIO )
) SS:

COUNTY OF HAMILTON )

Now comes Affiant, Paul Perrea, who being duly cautioned and sworn upon his oath, states

as follows:

1. My name is Paul Perrea. I am the Relator in the above-captioned matter.

2. On Apri18, 2009, after oral argument, when I got back home, I double checked the internet

site to make sure that the scoring guidelines were still publicly available.

3. At about 4:30 p.m., I checked the main menu page that I had previously attached to my

Second Affidavit of Relator Paul Perrea, 000058.

4. I also checked the pages that showed the grading guidelines that I also had attached to Second

Perrea Affidavit, 000059-94.

5. At 4:30 p.m. on Apri18, 2009, all of those pages were still available on the internet.

6. The next day after oral argument, April 9, 2009, I checked that website again. I checked the

same CPS websites with the menus options for Semester Exams. http://staffnet.cps-

k12.org/staffnet/RET/scoringsemexam.html. I also checked the pages for the grading guidelines.

7. When 1 checked, I found that on April 9,2009, CPS had blocked access to all the information

about the Semester Exams.

8. That meant that if the Court wanted to determine whether the Semester Exam guidelines were

really on the internet, they would have found a website stating: "The page cannot be found.

(Document 000099, attached hereto.)
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FURTHER AFFINED SAITH NOT.

^
Paul errea

Subscribed and swarn to me, a Notary Public, this /0 day of ,-t , 2009.

Notary Public

f,or
M aRrr^YP
NotaY PubNa BaMaf CMg

My CannAWanlYr1r8p1rIM
DMw. 8^euon 147480AC.



The page cannot be found Page 1 of 1

The page cannot be found

The page you are looking for might have been removed, had its name changed, or is
temporarily unavailable.

Please try the following:

• Make sure that the Web site address displayed in the address bar of your
browser Is spelled and formatted correctly.

• If you reached this page by clicking a link, contact the Web site administrator to
alert them that the link is incorrectly formatted.

• Click the Back button to try another Ilnk.

HTTP Error 404 - File or directory not found.

Internet Information Servlces (IIS)

Technical Information (for support personnel)

• Go to Microsoft Product Sunoort Services and perform a tltle search for the

words HTTP and 404.

• Open II5 Help, which Is accessible in IIS Manager (inetmgr), and search for

topics titled Web Site Setup, Common Administratlve Tasks, and About

Custom Error Messages.

0000919
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