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Notice of Appeal of Appellant, Ohio Partners for Affordable Energy

Appellant, Ohio Partners for Affordable Energy, pursuant to R.C.

§§4903.11 and 4903.13 and S. Ct. Prac. R. II(3)(B), hereby gives notice to the

Supreme Court of Ohio and to the Public Utilities Commission of Ohio ("Appellee"

or "PUCO") of this appeal to the Supreme Court of Ohio from Appellee's Opinion

and Order entered in its Journal on October 15, 2008 (attached) and its Entry on

Rehearing entered in its Journal on December 19, 2008 (attached) in the above-

captioned consolidated cases before the PUCO.

Appellant, Ohio Partners for Affordable Energy, is an Ohio corporation

engaged in advocating for affordable energy policies for low and moderate

income Ohioans. Appellant, on behalf of low income customers and the nonprofit

agencies that provide these customers with bill payment assistance and energy

efficiency services, was a party of record in the above-captioned PUCO cases.

On November 14, 2008, Appellant timely filed an Application for

Rehearing dointly with other parties) from the October 15, 2008 Opinion and

Order pursuant to R.C. §4903.10. Appellant's Application for Rehearing was

denied with respect to the issues raised in this appeal by an Entry on Rehearing

entered in the Appellee's Journal on December 19, 2008.

Appellant complains and alleges that Appellee's October 15, 2008 Opinion

and Order and December 19, 2008 Entry on Rehearing are unlawful, unjust and

unreasonable, and the Appellee erred as a matter of law, in the following

respects that were raised in Appellant's Application for Rehearing:

2
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1. The Commission acted unreasonably and unlawfully when it

approved a residential rate design that discourages customer

conservation efforts in violation of R.C. §§4905.70, 4929.02 and

4929.05.

2. The Commission acted unreasonably and unlawfully when it

approved a residential rate design that violates prior Commission

precedent and policy used to establish just and reasonable rates as

required by R.C. §§4905.22 and 4909.18.

3. The Commission acted unreasonably and unlawfully when it

approved a residential rate design that was not supported by record

evidence as required by R.C. §4903.09.

Wherefore, Appellant respectfully submits that the Appellee's October 15,

2008 Opinion and Order and December 19, 2008 Entry on Rehearing are

unlawful, unjust and unreasonable and should be reversed. The case should be

remanded to the Appellee with instructions to correct the errors complained of

herein.

3
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Respectfully submitted,

Colleen L. Mooney, CounseVof Record
Ohio Partners for Affordable Energy
1431 Mulford Road
Columbus, Ohio 43212
(614) 488-5739 - Telephone
(419) 425-8862 - Facsimile
drineboltCc)aol.com
cmooney2(aDcolumbus.rr.com
Atforneys forAppellant
Ohio Partners for Affordable Energy
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BEFORE

THE PUBLIC UTILTTIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dom9nion East
Ohio for Authority to-Increase Rates for its
Gas Distribution 5ervfce.

In the Matter of the Applicat3m of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohi.o for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treattnent.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

ENTRY ON REHEARING

The Commission finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DEO) filed applications to increase its gas
distribution rates, for authority to implement an alterrLative
rate plan for its gas distribution services, and for approval to
change accounting methods. On December 13, 2006, DEO filed

This is to certify that the images apmexriaq asy, aa
acaurate and complete raprnduction of a case file
docment deliversd iu t,ha y,aoulnr, Xjuree of business.
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07-829-GA-AIR,et al. -2-

an application for approval of tariffs to recover, through an
automatic adjustment mechanism, costs associated with the
deployment of autonnated meter reading equipment. On
February 22, 2008, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastructure
replacement program. All of these applications were
consolidated by the Commission.

(2) By opinion and order issued October 15, 2008, the Conunission,
inter alia, approved the joint stipulation and recommendation
(stipulation) filed by the parties in these cases, which resolved
all of the issues raised in the applications except for the issue of
the rate design for DEO's General Sales Service (GSS) and
Energy Choice Transportation Service (ECTS) rate schedules.
With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DE(Ys revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DEO. Prior to approval of rates for year three and
beyond, the Commission directed DEO to complete the cost
allocation study required in the stipulation and to provide it to
the Commission for consideration. In its opinion and order, the
Commission acknowledged that adoption of the SFV rate
design wilI reduce the risk assumed by the company. The
Conunission, based upon this reduction in risk, the testimony
heard at the local hearings, and the deteriorating economic
conditions, found that the rate of return set forth in the
stipulation shouId be altered downward by 20 basis points to
8.29 percent.

(3) Section 4903.10, Revised Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days after the
entry of the order upon the journal of the Commission.

(4) On November 14, 2008, DEO filed an application for rehearing,
asserting five grounds for rehearing. Also on November 14,
2008, the Office of the Ohio Cansumers Counsel, the city of
Cleveland, Ohio Partners for Affordable Energy, the
Neighborhood Environmental Coalition, the Empowerment
Center of Greater Cleveland, Cleveland Housing Network, and

V 0 ®Q0



07-629-GA-AIR, et ai.

the Consumers For Fair Utility Rates (collectively, Consumer
Groups) ffled an application for rehearing, asserting eight
groundsforrehearing.

(5) On November 24, 2008, DHO filed a memorandum in
opposition to the Consumer Groups' application for rehearing.

(6) The underlying basis for all of DEO's assignments of error in its
application for rehearing are based on the Commission's
decision to reduce the rate of return from 8.49 percent, as
recomrnended in the stipulation, to 8.29 percent. The following
paragraphs set forth DEO's specific grounds for rehearing,
together with a brief description of its rationale for each
ground:

(a)

(b)

The Commission denied DEO due process by not
permitting DEO to brief or argue the rate-of-return
issue and then by reducing the rate of return.

DEO asserts that it was denied the opportunity to
present arguments on the issue of rate of return and
then the rate of return was reduced. it points out that
due process requires a fair hearing and an
opportunity to be heard. Given the explicit
instructions that the sole issue was the rate design
and the lack of opposition on any other issue, DEO
explains that it had no reason to seek to argue the rate
of return issue or otherwise to protest the
Commissiori s limitations on briefing or directives at
oral argument. (DEO application for rehearing at 3-
5.)

The portion of the order reducing DEO's rate of
return was unlawful because it lacked record support.

DEO argues that the rate of return reduction is
unsupported by the record. The Conunissiori s basis
for the cost of capital reduction, according to DEO,
was a purported reduction in risk assumed by the
company as a result of SFV rate design; however,
there was no evidencQ in the record to support this
statement. To the extent the SFV rate design
purportedly reduces risk, DEO asserts that such risk
assessment was already reflected in the stipulation's

-3-
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07-829-CA-AIR, et al.

recommended rate of return. The Commission's
claim that the testimony heard at public hearings was
a basis to reduce DEO's rate of return is
unsupportable, claims DEO, because the Commission
cannot specify any witness at any public hearing who
recommended or justified a rate of return reduction.
Rather, DEO suggests that the testimony at the public
hearings was directed at rate design and particular
customers' circumstances as a result of a change in
rate design and not rate of return. DEO also contends
that there was no testimony in the record
recommending or justifying a reduction in rate of
returirn based on deteriorating economic conditions,
which was another factor justifying the Cominissiori s
rate of return reduction. (DEO application for
rehearing at 5-10.)

(c) The portion of the order reducing DECYs rate of
return was unreasonable on its face, because it relied
on a factor of increased risk to reduce the rate of
return.

DEO asserts that reducing the rate of return is facially
unreasonable and self-contradictory. The most
important factor relied upon by the Commission in
reducing the rate of return-deteriorating economic
cond3tions-in fact, demonstrates increasing risk and,
thus, justifies an increase. Therefore, according to
DEO, the order contradicts itself. In addition, DEO
claims that the Conunission's reduction only
exacerbates the true cost of capital for DEO:
Furthermore, DEO points out that the Comrnission's
adjustment of the rate of return contradicts other
portions of the order and that the order already
contained numerous approvals and adjustments that
addressed low-income customer's needs, such as the
5FV rate design, a piiot program to credit bills
directly, an increase in demand-side management
(D5M) spending, and shareholder funding to assist
low-income customers in payment assistance and
conservation' education. (DEO application for
rehearing at 10-14.)

-4-
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07-829-GA-AIR, et al.

(d) The order violated Section 4909.15(D)(2)(a), Revised
Code, by authorizing a cost of debt lower than DEO's
actaai embedded cost of debt.

DEO argues that, by reducing the rate of return, the
order reduced the revenue attributable to DEO's
einbedded cost of debt and denied DEO recovery of
that embedded cost, in violation of Section
4909.15(D)(2)(a), Revised Code. DEO alternativeiy
suggests that, because the embedded cost of debt
comprises almost half of its capital structure, the
order can be seen as reducing the return on equity by
approximateiy twice as much as the 20 basis points
that were identified by the Comntission. It asserts
that there is nothing in the record to support such a
reduction. (DEO application for. rehearing at 14.)

(7)

(8)

The Commission notes that our decision to reduce the rate of
return was primarily based on the deterntination that the risk
assumed by the company would be reduced as a result of the
SFV rate design approved by the Commission. Upon review,
we find that the stipulation approved by the parties had, in
fact, already incorporated a lower rate of return due to the
agreement by the parties in the stipulation to move to either a
decoupling rider or an SFV rate design. It appears that the
lower rate of return in the stipulation was based on a
recalculation of the return on equity range to reflect a 25 basis
point reduction to account for the iower risk to DEO. (Jt. Ex. I
at 4; Tr. at 84; Staff Ex. 1 at 34.) As the stipulation already
incorporated a reduced rate of return to DEO, the
Commission s concern regarding the reduced risk to the
company presented by the SFV rate design was addressed.
Therefore, we find that DEO's application for rehearing should
be granted and the rate of return agreed to in the stipulation
should be reestablished at 8.49 percent. Accordingly, having
reestablished the rate of return agreed to by the stipulating
parties, the Commission finds that the stipulation filed in these
cases should now be approved in its entirety.

In their first ground for rehearing, the Consumer Groups assert
that the Commission erred when it failed to comply with the
requirements of Section 4903.09, Revised Code, and provide
specific findings of fact and written opinions that were

•5-
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07-829-GA-AIR, et al.

supported by record evidence. The Consumer Groups specify
three different ways in which the Commission allegedly so
erred. Each will be discussed individually.

(a) First, they argue that the order acknowledges that
there is insufficient evidence to support the decision
inasmuch as the Commission ordered future studies
that are intended to establish findings, on a
prospective basis, to warrant the Commission s
current decision. The Consumer Groups state that it
is unclear why the Commission ordered DEO to
perform a study within 90 days but was willing to
wait for two years before addressing the study's
results. They contend that the GSS class cannot be
considered homogeneous relative to the residential
consumers' usage because the average residential G5S
customer uses 99.1 Mcf per year, while the average
nonresidential GSS customer uses 390 Mcf per year,
with some nonresidential customers using up to 3,000
Mcf per year. The Consumer Groups maintain that,
absent actual homogeneous membership in the GSS
customer class, there will be misallocations among
customers within the GSS class and that the current
shortcomings of the class cost-of-service study will do
little to assist the low-use residential consumers who
will be most harmed by the SFV rate design during
years 1 and 2. (Consumer Groups' application for
rehearing at 9-12.)

With regard to the additional studies ordered by the
Commission, DEO maintains that the order should
not be vacated just because there may be new facts
that are yet to be discovered. DEO suggests that the
Consumer Groups' understanding of the purpose of
the studies, as well as the pilot program, is flawed.
According to DEO, the purpose for the cost-of-service
study is to determine whether the GSS/ECTS classes
should be spfit, the answer to which would not
contradict the Commission's decision to move to an
SFV rate design. DEO contends that this study would
address the Commission s possible order to transition
to a full SFV rate design. As DEO summarizes, "that
the Commission has the foresight to address that

-6-
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07-829-GA-AIR, et al. -7-

issue in a proactive manner does not in any way
suggest that the record evidence supporting the
current Order is somehow inadequate."
(Memorandum contra at 5-8.)

We find no merit to the Consumer Groups' argument.
As we noted in the order, the modified SFV rate
design is a move toward correcting the traditional
design inequities, while at the same time, mitigating
the impact of the new rates on customers. DEO is
correct that the additional information we will obtain
through this study is not intended to address any
issues relevant to the determination in these
proceedings to move to a modified SFV rate design.
Rather, the additional cost allocation information will
provide us the opportunity to reassess whether it is
appropriate to separate the residential and
nonresidential consumers in these classes, for future
consideration. After the cost allocation study is
completed, we wiU establish a process that wIIl be
followed to determine the appropriate rates in year
three and beyond.

(b) The Consumer Groups next argue that the
Commission erred by approving a low-income pilot
program without an adequate record to support the
order. They contend that the Commission's statement
that low-use customers have not been paying the
entirety of their fixed costs is made without any basis
to conclude that high-usage customers were
overpaying fixed costs under the previous rate
design. The Consumer Groups contend that the
record in these cases does not answer the question of
how the SFV rate design impacts the low-income
customers and it is bad public policy to approve such
a change in policy without a full and complete
understanding of the harm that it may cause. They
argue that it is unclear why the low-use, low-income
customer program evaporates after one year when the
SFV wiII be in place for a longer period of time.
Furthermore,_they state that the Commission failed to
explain how DEO, which has ahnost 1.2 rnillion
residential customers, almost three times the number

r0®po 14



07-829-GA-AIR, et al,

of gas customers of Duke Energy Ohio, Inc. (Duke),
should have a program that is one-half the size of the
program the Commission approved for Duke. Case
No. 07-589-GA-AIR et al. (Opinion and Order, May
28, 2008; Entry on Rehearing, July 23, 2008).
(Cbnsumer Groups applicatlon for rehearing at 12-
18.)

DEO counters the Consumer Groups' argument
concerning the pilot program, pointing out that its
adoption does not reflect a defect in the approval of
the SFV rate design but, rather, meerely reflects the
reality that the rate design change wi.l1 have a
negative effect on some customers. DEO also
emphasizes that adoption of the pilot program is not
a "concession" that SFV will harm low-income
customers, as SPVV is expected to help low-income
customers. DEO also points out that the Consumer
Groups are in error in focusing on the distribution
component of bills, as distribution costs are a very
small component of total bills. (Memorandum contra
at 8-11.)

As we stated in our order, the Commission recognizes
that the change in rate design will leave some
customers better off and some customers worse off, as
compared with the existing rate design. We noted
that we are concerned with the impact that the change
will have on some DEO customers who are low-
income, low-use customers. That formed, in part, the
basis for ordering the pilot program. It is ironic that
the Consumer Groups would advocate against our
attempt to mitigate the impact.

(c) In the third part of their first ground for rehearing,
the Consumer Groups claim that the Commission
erred by ordering an evaluation of DEO's DSM
energy efficiency programs without looking at the
impacts that the SFV rate design has on these
programs. They contend that the Commission should
order an independent DSM program. (Consumer
Groups' application for rehearing at 18-20.)

-8-
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07-829-GA-AIR, et al.

DEO argues that the DSM programs it supports are
worthwhile and that nothing prevents the parties
from undertaking significant DSM programs within
the SFV rate design. DEO also states that the DSM
collaborative and related programs have nothing to
do with the rate design decision by the Commission.
(Memorandum contra at 11-12.)

We find no merit to the Consumer Groups' argument.
While the change in rate design will have impacts on
customers, it will also have impacts on the company
and, in all Iikelihood, on the DSM programs. It would
not be in the best interests of consumers or the
company for those impacts not to be studied. We
would note that, historically, we have approved DSM
programs without having full knowledge of the
results those programs will have and without having
made any prior independent analysis of those
programs, because we recognize the beneficial
impacts such programs have on customers.

As we find no argument niade under the first assignment of
error to be supportable, the Consumer Groups' application for
rehearing on this ground will be denied.

(9) In their second assignment of error, the Consumer Groups
argue that the Commission should not have approved a rate
design for a two-year transition period without establishing
that Sections 4909.18 and 4909.19, Revised Code, govern the
process for determining the rate design that will be
implemented after the two-year transition period. They
contend that the Commission failed to discuss what will be
used to determine appropriate rates beginnntg in year three
and merely noted that it will be establishing a process. They
also daim that it is unclear if the process that the Commission
will develop will be limited to DEO and the Commission or
whether there will be an opportunity to challenge the study.
(Consumer Groups application for rehearing at 20-22.)

(10) We clarify that the process that wiIl be established for
determining the appropriate rates in year three and beyond
will provide for input from interested stakeholders and will

-9-
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07-829-GA-AIR,et al. -10-

ensure that all parties have the opportunity to participate. This
ground for rehearing will be denied,

(11) In their third assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
includes an increase to the monthly residential customer charge
without providing consumers adequate notice of the SFV rate
design pursuant to Sections 4909.18, 4909.19, and 4909.43,
Revised Code. The Consumer Groups claim that both of the
notices to consumers failed to mention the proposed rate
design and its impact and implications for customers.
According to the Consumer Groups, "a decision by the
Company to change its rate design position from its application
to align with the rate design position in the staff report does not
relieve the Company of its statutory requirement to provide its
customers with notice of the substance of its application and at
the time such notice is required - with its application - not after
the staff report is issued." (Consumer Groups' application for
rehearing at 22-23.) The Consumer Groups believe that the
change in rate design was a material change that required
disclosure. With regard to the notice of the public hearings, the
Consumer Groups contend that the language only mentioned
the SFV rate design in general terms and failed to disclose the
potential magnitude of the increase in the customer charge.
(Consumer Groups' application for rehearing at 22-30.)

(12) In its memorandum contra, DEO argues that this assignment of
error has previously been addressed by the Commission and
rejected. DEO states that it is required to provide two notices: a
notice of the application in accordance with Section 4909.19,
Revised Code, and notice of the public hearings in compliance
with Section 4903.083, Revised Code. DEO points out that it
could not include an SFV rate design with its notice of the
application, as the application did not include an SFV proposal.
Eight rnonths later, it explains, when the staff report was
issued, was the first appearance of this issue. Thus, DEO
contends that the notice of its application was accurate. With
regard to notice of the public hearings, DEO notes that the
governing statute requires a brief summary of the then known
major issues in contention. As the hearing ncrtice disclosed
issues including "jt]he level of the monthly customer charge
that customers will pay" and °[r]ate design, including
consideration of decoupling and straight fixed variable
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mechanisms; DEO believes that the notice complied with the
statute. DEO also argues that Section 4903.083, Revised Code,
saves the notice from invalidation based on defects in its
content.

(13) We find the Consumer Groups' argument on this point to be
without merit. We note, at the outset, that the arguments
raised by the Consumer Groups on rehearing were previously
denied by the Commission on page 27 of our Opinion and
Order. Sections 4909.18, 4909.19, and 4909.43, Revised Code,
direct the utility to notify castomers, mayors, and legislative
authorities in the company's service area of the application and
the rates proposed therein. DEO served upon mayors and
legislative authorities and published in newspapers throughout
its affected service area notices that met the requirements of
Section 4909.18, 4909.19, and 4909.43, Revised Code, as
approved by the Commission. The notice specifically set forth
the rates and percentage increase, by rate schedule, proposed
by DHO in the application, including a reference to and
explanation of the proposed sa.les decoupling rider. Although
the Commission did not adopt the decoupling mechanism
proposed by DEO, the notice was sufficient to inform
customers of such proposal and to allow customers to register
an objection to a decoupling mechanism and the increase in
rates and the straight fixed variable rate design. In addition, as
noted in the order, the SFV rate design was not proposed irri the
application, but was recommended by the staff in the staff
report that was issued eight months after the application was
filed. Therefore, the statute did not require that the notice of
the application reference the SFV. Further, Section 4909.18,
Revised Code, requires that the substance of DEO's initial
application be disclosed in the publication, which it was.
Furthermore, the notice for public hearing did appropriately
state that one of the issues in the case was rate design and SFV,

(14) In their fourth assignment of error, the Consumer Groups claim
that the Commission erred by approving a rate design that
discourages customer conservation efforts, In violation of
Sections 4929.05 and 4905.70, Revised Code. They claim that
the SFV rate design serves only the company's Iimited cost
recovery interest. However, they contend, SFV fails to promote
conservation because it sends the wrong price signals to
customers by decreasing the volumetric rate while significantly
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increasing the fixed portion. Thus, aocording to the Consumer
Groups, SFV fails to encourage conservation. Further, the
Consumer Groups say that SFV removes customers' incentive
to invest in energy efficiency because it extends the payback
period for those customers' energy efficiency investments.
(Customer Groups' application for rehearing at 31-35.)

(15) DEO argues that the Consumer Groups wrongly conclude that
SFV penalizes conservation and encourages consumption.
Although it is true the transition to SFV will result in an
increase in the fixed charge and a decrease in the volumetric
charge and that, therefore, low-use customers wilt pay more
than they previously paid and high-use customers wiIl pay less
than they previously did, nevertheless, DEO argues, transition-
related change has nothin.g to do with conservation. DEO
emphasizes that the largest portion of the bill, approximately
80 percent, is the commodity charge and that the commodity
charge is the "biggest driver" of usage decisions. DEO also
stresses that the SFV rate design corrects the subsidy of fixed
distribution costs from high-use to low-use customers.
(Memorandum contra at 18-20.)

(16) The Com.mission finds that the Consumer Groups' argurrrent
regarding conservation was fully considered and rejected in the
order. There is no dispute that both the modified SFV rate
design and the previously proposed decoupling rider reduce or
eliminate any disincentive for conservation programs that
might be promoted or sponsored by the utility. There is also no
dispute that, under both of the proposed rate designs, a
customer who makes conservation efforts to reduce gas
consumption wiIl equally enjoy the full benefit of those efforts
for the commodity portion of their gas bill, which typically
represents 75 to 80 peroent of their total gas bill. While under
the SFV rate design, a low-use customer who conserves may
not reduce his distribution charges as much as he would under
the decoupling rider method, it is also true that all potential
customer savings are not guaranteed under the decoupling
rider method favored by the Consumer Groups, due to the
attendant uncertainty caused by periodic reviews and
adjustments necessary with the decoupling rider. Moreover, a
decoupling rider would have the effect of preserving the
inequities within the existing rate design that have caused
high-use customers to subsidize the fixed costs of low-use
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customers. As discussed in the Commfssion s opinion, we
opted to match costs and revenues more closely, such that
customers pay their fair share of distribution costs. Finally, this
argument for rehearing disregards the fact that a fundamental
reason for our adoption of the new rate design is to foster
conservation efforts in accordance with Sections 4929.02 and
4905.70, Revised Code, The only question at issue in these
proceedings is whether an SFV rate design or a decoupling
rider better achieves all competing public policy goals. As
discussed at length in our opinion, we believe the SFV rate
design is the better choice. This ground for rehearing is denied.

(17) The Consumer Groups' fifth assignment of error is that the
Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.
The Consumer Groups argue that the Comznission has
identified gradualism as one of the regulatory principles to be
incorporated in its decision-making process and, for
gradualism to have any legitimacy as a regulatory principle, it
must be applied with a certain level of consistency and
transparency. They claim that this principle has been relied
upon in prior cases and that the Commission should not ignore
the consumer opposition voiced against the proposed SFV rate
design at the public hearings. (Consumer Groups' application
for rehearing at 35-41.)

(18) DEO asserts that, although gradualism is an important
consideration, the SFV rate design approved by the
Commission does reflect this policy in at least three ways,
First, DEO explains that only 84 percent of the fixed costs will
be recovered through the fixed charges. Second, DEO points
out that the SFV rates will be phased in over two years. Finally,
it notes that DEO has agreed to a "nearly three-fold increase in
DSM spending," as well as additional funding for support of
low-income customers. DEO stresses that the principle of
gradualism should not be used to block the transition to the
SFV rate design and notes that gradualism is only one of many
important regulatory principles. (Memorandum contra at 20-
21;)

(19) In examining these claims, we first observe that this
Commission is not bound by any statutory requirement
relating to the regulatory principle of gradualism and that this
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is only one of many important regulatory principles. However,
consistent with the principle of gradualism, we noted in the
order that the new levelized rate design best corrects the
traditional rate design inequities, while mitigating the impact
of the new rates on residential customers by maintaining a
volurnetric component to the rates, by phasing in the increase
over a two-year period, and by not reflecting the fuIl extent of
DEO's fixed costs in the proposed fixed charge. We also
emphasized that the low-income pilot program, aimed at
helping low-income, low-use customers pay their bills, was
crucial to our decision. Furthermore, we note that the
Consumer Groups continue to compare the new flat monthly
fee with the customer charge under the previous distribution
rate structure. Such comparisons can be misleading and distort
the impact on customers, since any analysis of the impact of the
new levelized rate structure should consider the total customer
charges. We note that, in association with the adoption of the
SFV rate design, the volumetric charge reflected on the bills of
residential customers will be reduced as the customer charge is
phased-in to reflect the elimination of the majority of the
company's fixed costs from the volumetric charge. Moreover,
as noted in our order, the new rate design also achieves the
important regulatory principle of matching costs and revenues
to ensure that customers pay their fair share of distribution
costs. Accordingly, the Commission finds that the Consumer
Groups request for rehearing on this issue should be denied.

(20) Having determined that the rate of return agreed to in the
stipulation should be reestablished and that the stipulation
should be approved in its entirety, the Commission finds it
necessary to update the rate determinants set forth In the
October 15, 2008, opinion and order. Therefore, applying a rate
of return of 8.49 percent to the value of the used and useful
property as of the date certain results in required operating
income of $119,192,570. Under the stipulation, the parties
agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an income deficiency
of $25,942,180 which, when adjusted for uncollectibles and
taxes, results in a revenue increase of $41,901,368. Therefore,
we find that a revenue inc.rease of $40,500,000 stipulated by the
parties is reasonable and should be approved.
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(21) By entry issued November 5, 2008, the Commission approved a
revised bill format which incorporated the notice to all affected
customers of the Commission`s October 15, 2008, order in these
cases, including the approved revenue increase for DEO which
was based on an 8.29 percent rate of return. In fight of our
reestablishment of the stipulated rate of return of 8.49 percent,
the Commission finds that DEd must notify customers of this
change and that such notice should be provided to all affected
customers via a biIl message or via a bill insert in the next
practicable billing cycle, but no later than 60 days from the date
of this entry on rehearing. Furtherinore, a copy of the customer
notice shall be submitted to the Commission's Service
Monitoring and Enforcement Department, Reliability and
Service Analysis Division, at least 10 days prior to its
distribution to customers.

(22) On October 8, 2008, DEO filed proposed tariffs which reflect
the agreement of the parties to the stipulation, including the
8,49 percent rate of return. In our October 15, 2008, order in
these cases, we found that the proposed tariffs filed by DEO
correctly incorporated the provisions of the stipulation and the
approved rate design; therefore, we approved the proposed
tariffs filed on October 8, 2008, subject to modification to reflect
the revised rate of return of 8.29 percent as approved in the
order. Subsequently, by entry issued October 22, 2008, the
Commission approved DEO's revised proposed tariffs, with
one modification addressing the low income program, finding
that the tariffs were consistent with our October 15, 2008, order,
including the revised 8.29 percent rate of return.

In light of our reestablishment of the stipulated rate of return of
8.49 percent and our approval of the stipulation in its entirety,
the Commission finds that the proposed tariffs filed on
October 8, 2008, that reflect the agreement of the stipulating
parties, including the reestablished rate of return of 8.49
percent should be approved with the foIlowing modification
In paragraph four of Original Sheet No. F-EC'TS-I,I1 and
paragraph three of Original Sheet No. GSS-U, the language
should be modified to read, "The following charges for this
one-year pilot program, limited to 5,000 customers, are
effective for bills rendered on or after 2008.".
Therefore, DEO's proposed tariffs filed on October 8, 2008, are
approved with this modification.
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It is, therefore,

ORDERED, That the appiicatian for rehearing filed by DEO be granted, to the
extent set forth in this entry on rehearing, that the rate of return agreed to in the
stipulation be reestablished, and that the stipulation be approved in its entirety. It is,
further,

ORDERED, That the Consumer Groups' application for rehearing be denied. It is,
further,

ORDERED, That DEO revise the customer notice, in accordance with finding (21)
and that such notice be provided to all affected customers via a bi11 message or via a bill
insert in the next practicable billing cycle, but no later than 60 days from the date of this
order. A copy of the customer notice shall be submitted to the Commission's Service
Monitoring and Enforcement Department, ReIiability and Service Analysis DivisioN at
least 10 days prior to its distribution to customers. It is, further,

ORDERED, That DEO's proposed tariffs filed on October 8, 2008, as modWed in
finding (22), be approved. It is, further,

ORDERED, That DEO be authorized to file in final form four complete, printed
copies of tariffs consistent with the findings of this entry on rehearing. DEO sha1I file one
copy in its TRF docket number (or may make such filing electronically as directed in Case
No. 06-900-AU-WVR), and one copy in this case docket. The remaining two copies shall
be designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Conunission s Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be the date upon which
four complete, printed copies of final tariffs are filed with the Comalission. The new
tariffs shall be effective for bills rendered on or after such effective date. It is, fvrther,

ORDERED, That nothing in this entry on rehearing shall be deemed to be binding
upon this Commission in any subsequent investigation or proceeding involving the
justness or reasonableness of any rate, charge, rule, or regulation. It is, fiuther,
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ORDERED, That a copy of this entry on rehearing be served upon all parties of
record.

Alan R. Schriber, Chairman

^-. Y L/ ^' e^ ir^^/`•
Paul A. Centalella

Valerie A. Lemmie

SEF/CMTP:ct

Entered in the Journal

DEC 19 2M9.

ReneL& J. Jenkins
Secretary
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BEFORE

THE PUBLIC UTIIdTIFS COMMIS6ION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Appiication of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariifs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Cerha9n Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GGA-ALT

Case No. 06-1453-GA-UNC

OPINION AND ORDER

The Cornmission, considering the above-entitled applications, the testimony, the
applicable law, the proposed stipulation, and other evidence of record, and being
otherwise fully advised, hereby issues its opinion and order.

Triia ia to certify that the ima4Aa ap9Herino are aA
accurate and completa r*prpdu0tioa of a cage file
document delivarod in the ragular cour®e ofa
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APPEARANCES:

Jones Day, by David A. Kutik North Point, 901 Lakeside Avenue, Cleveland, Ohio
44114-1190, Mark A. Whitt, Meggan A. Rawlin, and Andrew J. CampbelF, 325 John H.
McConnell Boulevard, Suite 600, Columbus, Ohio 43215-2673, and Jean A. Demarr, 1201
East 55'h Street, Cleveland, Ohio 44101, on behalf of The East Ohio Gas Company d/b/a
Dominion East Ohio.

Vorys, Sater, Seymour & Pease, LLF, by W. Jonathan Airey and Gregory D. Russell,
52 East Gay Street, Columbus, Ohio 43216-1008, on behalf of the Ohio Oil & Gas
Association.

Vorys, Sater, Seymour & Pease, LLP, by M. Howard Petticoff and Stephen M.
Howard, and Michael J. Set[ineri, 52 East Gay Street, Columbus, Ohio 43216-1008, on
bekialf of the Integrys Energy, Inc.

Schwarzwald & McNair, LLP, by Todd M. Smith, 616 Penton Media Building,1300
East Ninth Street, Cleveland, Ohio 44114, on behalf of Utility Workers Union of America,
Local G555.

John M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 45202-1629, on
behalf of Stand Energy Corporation.

Bell & Royer Co., LPA, by Barth E. Royer, 33 South Grant Avenue, Columbus, Ohio
43215-3927, on behaif of Dominion Retail, Inc.

David C. Reinbolt and Colleen L. Mooney, 231 West Lima Street, P.O. Box 1793,
Firidlay, Ohio 45839-1793, on behalf of Ohio Partners for Affordable Energy.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, Mark S. Yurick, and Matt White,
65 East State Street, Suite 1000, Columbus, Ohio 43215-4213 and Vincent A. Parisi, 5020
Bradenton Avenue, Dublin, Ohio 43017, on behalf of Interstate Gas Supply, Inc.

The Legal Aid Sodety of Cleveland, by Joseph P. Meissner, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coalition, The
Empowerment Center of Greater Cleveland, Cleveland Housing Network, and The
Consumers for Fair UtIlity Rates

Sheryl Creed Maxfield, First Assistant Attorney General of the State of Ohfo, by
Duane W. Luckey, Section Chief, by Stephen A. Reilty and Anne L. Ha,,,..,mtein,
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Assistant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commission of Ohio.

Janine L. Migden-Ostrander, Ohio Consumers' Counsel, by Joseph P. Serio, Larry S.
Sauer, and Gregory J. Poulos, Assistant Consumers' Counsel, 10 West Broad Street,
Columbus, Ohio 43215-3485, on behalf of the residential utility consumers of The East
Ohio Gas Company d/b/a Dominion East Ohio.

OPINION:

1. HISTORY OF'PHE PROCEEDINGS:

The applicant, The East Ohio Gas Company d/b/a Dominion East Ohio (DEO or
company), is a natural gas company as defined by Section 4905.03(A)(6), Revised Code,
and a public utility as defined by Section 4905.02, Revised Code. DEO distributes and sells
natural gas to approximately 1,200,000 customers in approximately 400 eastern and
western Ohio communities (Staff Ex. 1, at 1). DEO's current base rates were established by
the Commission in Case No. 93-2006-GA-AIR, Opinion and Order (November 3,1994).

On July 20, 2007, DEO filed its notice of intent to file an application to increase its
rates for gas distribution service in its entire service area subject to the jurisdiction of the
Commission By entry of August 15, 2007, the Commission approved the requested test
year of January 1, 2007, through December 31, 2007, and the date certain of Marrh 31, 2007.
The Commission also granted DEO's request to waive certain of the standard filing
requirements for various financial and informational data.

On August 30, 2007, DEO filed applications for approval of an increase in gas
distribution rates, for approval of an alternative rate plan for its gas distribution service,
and for approval of an application to modify certain accounting methods, in Case Nos. 07-
829-GA-AIR (07-829), 07-830-GA-ALT (07-830), and 07-831-GA-AAM (07-831),
respectively. On December 13, 2006, DEO filed an application in Case No. 06-1453-GA-
UNC (06-1453), requesting approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with the deployment of automated meter reading (AMI2)
equipment. On February 22,2008, DEO filed an application in Case No. 08-169-GA-UNC
(08-169) requesting approval of: tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastructure repiacement (PIR) program; its
proposal to assume responsibility for and ownership of the curb-to-meter service lines;
and the accounting authority to defer the costs associated with the PIR program for
subsequent recovery. By entry of April 9, 2008, the Commission, inter alia, granted DEO's
request to consolidate these five cases.
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By entries issued April 9, 2008, and June 27, 2008, the motions to intervene filed by
the following entities were granted: the Neighborhood Environmental Coalition, the
Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the
Consumers for Fair Utility Rates (jointly, Cit.izens' Coalition); the Oluo Energy Group
(OEG); lnterstate Gas Supply, Inc. (IGS); Dominion Retail, Inc. (Dominion Retail); Stand
Energy Corporation (Stand); Utilities Workers Union of America, Local G555 (Local G555);
Integrys Energy Services, Inc. (Integrys); the Ohio Oil and Gas Association (OOGA); the
Offi+ce of the Ohio Consumers' Counsel (OCC); Ohio Partners for Affordable Energy
(OPAE);.Industrial Energy Users-Ohio (IEU-Ohio); and the city of Cleveland (Qeveland).
By entry issued April 9, 2008, the Conunission also granted a motion to admit David C.
Rinebolt to practice pro hac vice on behalf of OPAE. On June 19, 2008, and July 28, 2008,
IEU-Ohio and OEG, respectively, filed notices of withdrawal from these proceedings.

Pursuant to Section 4909.19, Revised Code, the Commiccion's staff conducted an
investigation of the matters set forth in DEO's applications in 07-829, 07-830, 07-831, and
06-1453 and, on May 23, 2008, staff filed its written report of investigation of those
applications. Object.ions to the staff report were filed by C7eveland, DEO, OCC, Citizens'
Coalition, Integrys, and OPAE. On May 23, 2008, the report of conclusions and
recommendations of the financi.al audit of DEO by Blue Ridge Consulting Services, Inc.,
was filed. On June 12, 2008, staff flled its written report of investigation of DEO's
application in 08-169. Objections to the staff report in 08-169 were filed by DEO and OCC.
A prehearing conference was held on July 8, 2008.

By entries issued June 27, 2008, and July 31, 2008, ten local public hearings were
scheduled throughout the company's service territory. The evidentiary hearing
commenced on August 1, 2008, and conduded on August 27, 2008. On August 22, 2008, a
stipulation was filed in these matters, resolving all of the issues in these cases with the
exception of the issue of the rate design. Signatories to the stipulation are DEO, staff,
OCC, OPAE, Citizens' Coalition, OOGA, Stand, and Cleveland. On October 10, 2008,
DEO, staff, and OOGA filed a notice of substitution of Jofnt Exhibit 1-A to the si3pulation.
On October 14, 2008, the signatory parties to the stipulation filed late-filed Exhibit 1-C to
the stipulation, which is a revised schedule A-1 containing the revenue requirement
agreed to in the stipulation.1 Initial briefs were filed on September 10, 2008, by DEO, staff,
OCC, OPAB, Citizens' Coalition, OOGA, and Cleveland. Reply briefs were filed on
September 16, 2008, by DFA, staff, OCC, OPAE, OOGA, and Cleveland. An oral
argument, on the issue of the rate design, was held before the Commission on
September 24, 2008.

All of Nte signatory parties agreed to the filtng of this exhi'bit, with the exception of Cit.izens' Coalition,
which could not be reached.
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II. SUMMARY OF TITE EVIDENCE AND DISCUSSION:

A. Summary of the Local Public Hearino

Ten local public hearings were held in order to allow DEO's customers the
opportunity to express their opinions regarding the issues in these proceedings. Those
hearings were held in the following cities: Youngstown on July 28, 2008, and August 19,
2008; Lima on July 29, 2008; Canton on July 31, 2008; Akson on July 31, 2008, and
August 21, 2008; Cleveland on August 4, 2008; Geneva on August 4, 2008; Marietta on
August 5, 2008; and Garfield Heights on August 18, 2008. At those hearings, public
testimony was heard from 57 customers in Youngstown, 15 customers in Lima, 10
customerg in Canton, 31 customers in Akron,17 customers in. ©eveland,15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield Heights. At each pubiic
hearing, customers were permitted to testify about issues in theses cases. In addition,
some customers who were opposed to the proposals signed forms indicating that they
were at the hearing and they opposed the proposals. In addition to the public testimony,
several hundred letters were filed in the case docket by customers stating opposition to the
applications in these cases.

The principal concern expressed by customers, both at the public hearings and in
letters, was in response to a recommendation made by the staff pertaining to the
appropriate rate design that the company should apply in order to recover the
recommended revenue requirement in these proceedings. Staff recommended that the
Commission approve a rate structure primarily based on a fixed distribution service
charge and a small volumetric rate, rather than the current method of recovery that applies
a minimal customer service charge and relatively high volumetric rates (Staff Ex.1 at 34).
In general, the vast majority of those who testified or wrote letters requested that the staff
reconunendatlon not be adopted. The principal concern expressed by thase customers
involved their expectation that the change in rate design and the increase in rates would
negatively impact low-income customers, the elderly, and those on fnced incomes. Those
customers noted that they also face increases in other utility charges, gasoline, food, and
n►edical expenses and that the proposed increase would cause undue hardship. In
addition, at all of the public hearings, representatives of low-income groups testified as to
the degree to which such customers would be negatively affected by the rate in.crease.
Many other witnesses expressed concern that the change in rate design would cause low-
use customers to subsidize high-use customers. Some witnesses pointed out that they had
invested in conservation and weatherization measures for their homes and that, under the
proposed change in rate design, their monthly biils would increase even though their gas
use would remain low or decrease. Several other witnesses submitted that their gas usage
was minimal and that increasing the customer charge as proposed by staff would be
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detrimental to them. Witnesses also argued that the proposed increase in rates is not
justified in light of the company's positive financial position.

B. Lununa of the proposed StiLulation

As noted previously, the parties to these proceedings entered into a stipulation that
was filed on August 22, 2008. The only issue not resolved in the stipulation is the
proposed rate design which was litigated and is expressly reserved in the stipulation for
the Commission's determination. A new rate design is recommended by the staff, DEO,
and OOGA, but opposed by OCC, Citizens' Coalition, Cleveland, and OPAE. The
remaining parties take no position on the rate design issue. Pursuant to the stipulation,
the parties agree, inter alia, that:

(1) The parties entered into the stipulation notsvith.standing any
objections filed on June 23, and July 25, 200812 to the staff reports of
investigation filed May 23, and June 12, 2008.

(2) DPO should be granted a net base rate revenue increase of
$40,500,000. The signatory parties agree that DEO's current rates are
no longer sufficient to yield a reasonable compensation for the
services rendered and are, therefore, unreasonable. The
recommended total net base rate revenue increase of $10,500,000
provides reasonable compensation for the services rendered. The
total revenue requirement reflects 8.49 percent as a reasonable rate of
return on rate base.

(3) Unless otherwise specifically provided for in the stipulation, all rates,
terms, conditions, and any other items sha11 be treated. in accordance
with the staff reports. If any proposed rates, tern-w, conditions, or
other items set fotEh in DEO's applications are not addressed in the
staff reports, the proposed rate, t.erm, condition, or other item shall be
treated in accordance with the applicable application

(4) The parties agree that the rate design issue, which is characterized as
fixed versus volumetric and/or a sales decoupling rider versus
straight fixed variable, ia not resolved in the stipulation and will be
decided by the Commission after the issue is fully litigated.

2 On September 2; 2008, Cleveland filed a letter clarifying that its obJections, which were filed on June 20,
200B, shouSd be included in this provision of the stipulation.
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(5) The revenue increase includes $5,500,000 for base rate funded
demand-side management (DSM) programs for low-income
customers. In addition to low income DSM expenditures that will be
recovered through base rates, additional annuai DSM expenditures of
$4,000,000 will be recovered though a DSM rider applicable to
customers served under the General Sales Service (GSS) and Energy
Choice Transportation Service (ECTS) rate schedules, for a total
annual DSM commitment of $9,500,000. DEO shall convene, within
two months of the approval of this stipulation, a DSM collaborative
comprised of DEO, staff, OCC, OPAE, and representatives of other
parties. The collaborative shall enter into a contract by March 31,
2009, to implement said programs. DSM applications seeking
recovery for DSM funding through the DSM rider, over and above the
current $4,000,000 commitment, may be filed at any time the
collaborative deems an increase in ratepayer funding is reasonable
and prudent. If an increase in the DSM rider is granted, DEO's
transportation migration riders, Part A and B, shalt be increased by
the amount necessary to recover an equivalent amount for funding
DEO's participation in Gas Technology Institute research programs,
up to $600,000 per year.

(6) By December 31, 2008, DEO shaIl provide $1,200,000 of shareholder-
funded assistance to those organizations set forth in the stipulation, to
help DEO's customers in the areas of payment assistance and
education regarding the efficient use of natural gas.

(7) The staffa recommended percentage allocation of the revenue
increase by rate schedule class shall be used to apportion the net base
rate revenue increase to rate schedules.

(8)

(9)

Firm storage service rates shall be adjusted to reflect increased gas
storage migration costs, but these amounts shall not be treated as a
part of the base rate increase. The portion of firm storage service
revenues reflecting such costs shall be credited to amounts that would
otherwise be recovered by transportation migration rider, Part B.

The investigation fee set forth in paragraph 23 of the company's
proposed rules and regulations, relating to meter tampering, shall be
$112.

(10) A late-payment charge (LPC) of 1.5 percent on overdue balances (a)
will be credited toward amounts that would otherwise be recovered

(000031
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through the uncollectibles expense rider; (b) will not be imposed if the
amount due is paid by the time the next bill is generated; (c) will not
be imposed on customers participating in the percentage of income
payment plan (PIPP) or the PIT'P arrearage crediting program; and (d)
will not be assessed to customers participating in a short-term
payment plan or budget billing plan, provided they make the
minimum payment required under the plan by the biIl due date.
(However, if the customer does not pay the full plan amount, the LPC
will be charged only on the payment plan arrearage.)

(11) Security deposits shall be billed in three equal installments, to be paid
concurrently with the monthly bill.

(12) No later than six months after approval of the stipulation, DEO shall
complete studies on the feasibility of providing adjusted bill due
dates to allow customers the option of having the due date on the bill
coincide with the time when they are most capable of paying the bill,
and reducing fees charged to customera who pay their bills through
authorized agents, by telephone, by credit card, and through the
intemet.

(13) To the extent that any of the items enumerated in paragraphs (10)
through (12) above are addressed in Case No. 08-723-AU-ORD, In the
Matter of the Co►nmission's Review of Chapters 4901:1-17 and 4901:2-18,
and Rules 4901:1-5-07, 4901:1-10-22, 4901:1-13-11, 4901:1-15-17, 4901:1-
21-14, and 4901:1-29-12 of the Ohio Administrafive Code, the outcome of
that rulemaking proceeding shall govern.

(14) The firm receipt point and commodity exchange revenue sharing
mech,anism proposed by DFA shall be implemented, and the
customer revenue portion shall be credited to amounts that would
otherwise be collected through the PIk'P rider.

(15) The period in which DEO must remit payments to natural gas
marketers for the purchase of receivables billed from the DEO's
customer care system (CCS) shaIl be extended from 14 to 30 days.
DEO shall remit 100 percent of the value of supplier receivables, less
any unpaid supplier balances, by writing a check or executing a wire
transfer weeldy for accounts billed from the CCS and monthly for
accounts billed from the special billing system. Such payments shall
be made approximately 30 days after the accounts have been billed.
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(16) The $3,720,000 of test year off-system transportation and storage
revenue shall not be credited to amounts that would otherwise be
recovered through the transportation migration rider, Part B.

(17) The staff recommendations with regard to the PIR application in 08-
169 shall be adopted with the following modifications:

(a) DEO shall assume ownership of and responsibility for all
customer-owned service lines (including effectively coated
lines) whenever such lines are separated from the main line
and a pressure test is required before the line can be returned
to service.

(b) DEO may implement the PIR program and PIR cost recovery
charge mechanism for an initial five-year period or until the
effective date of new base rates resulting from the filing of an
application to increase base rates, whichever comes first. At
that time, DEO may request continuation of the PIR program
beyond the initial term, and the other signatory parties retain
all rights with respect to any positions taken in future PIR
filings by the company.

(c) OCC shall be provided an opportunity for meaningful
participation with the company and staff in annual PIR
previews and Pllt cost recovery procedures and any other PIR
related process or proceeding that impacts the scope of the PIR
program and/or the cost recovery of the PIR program.
Beginning within one month of Commission approval of this
stipulation, and annualty thereafter, in conjunction with the
arutual PIR preview, DEO, staff, OCC and other interested
parties wi11 be given the opportunity to review the P!R
program plan as proposed by DEO for the upcoming year.

(d) By August 2012, DEO shall perform studies assessing the
impact of the PIR program on safety and reliability, the
estimated costs and benefits resulting from acceleration of the
pipeline replacement activity, and DEO's ability to effectively
and prudently manage, oversee, and inspect the PIR program,
Such studies shall be provided to the signatory parties and
considered in the annual PIR post-audit procedure. Should
OCC decide to engage an auditor independently for the PIR
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post-audit procedure, DEO agrees to cooperate and provide
the information needed to conduct a meaningful audit.

(e) DEO sha11 revise its proposed allocation methodology to
identify and allocate more precisely the costs associated with
investments undertaken in the PIR program. The Commission
will determine the appropriate allocation of such costs.

(f)

(g)

Any savinga relative to a baseline level of operation and
maintenance expenses associated with leak detection and
repair processes, depamnent of transportation inspections of
inside meters that may no longer be necessary if ineters are
relocated outside, and corrosion monitoring expenses shall be
used to reduce the fiscal year-end regulatory asset eligible for
recovery through the PIR cost recovery charge. DEO shall
work with staff and OCC to develop an appropriate baseline
for those expenses.

Any request for re-authorization of the PTR program shall be
filed in accordance with then-applicable law and shall include
aIl applicable due process protections.

(18) The staffs recommendations with regard to the AMR application in
06-1453 shali be adopted. Within three months of the approval of this
stipulation, DEO shall work with staff and OCC to develop an
appropriate baseline from which meter reading and call center
savings will be determined and such quantifiable savings shall be
credited to amounts that would otherwise be recovered through the
AMR costs recovery charge.

(19) For purposes of calculating the AMR cost recovery charge and the PIR
cost recovery charge, the rate of return on rate base for calculation of
such charges shall be the rate of return specified in this stipulatiorL

(20) Dfi0 shall evaluate the feasibility of separating the residential and
nonresidential G5S/ECTS classes for purposes of rate design and wlll
share with the signatory parties the results of the feasibility study
before including in its next base rate application a class cost of service
study that separately assesses those classes.

01®®084



07-829-GA-AIR et al. -11-

(21) DEO shall file tariff sheets to implement the provisions of this
stipulation and commitments made to the OOGA in accordance with
the letter attached as Joint Exhibit 1-B.

Qt. Ex.1).

onC. Consideration of the Stipulati

Rule 4901-1-30, O.A.C., authorizes parties to Conunission proceedings to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' Counsel v. Pub. LItiI. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akron v. Pub. 2.Iti1. Comm., 55 Oluo St.2d 155 (1978). This concept is
particularly valid where the stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding in which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discussed in a number of prior Commission proceedings. See, e.g., Cincinnati Gas &
Electric Co., Case No. 91-410-EL-AIR (April 14, 1994); Western Reseroe TeJephone Co., Case
No. 93-230-TP-ALT (March 30, 1004); Ohio Edison Co., Case No. 91-698-EL-FOR et a1.
(December 30, 1993); Ctevedand Electric I11um. Co., Case No. 88-170-EL-AIR (January 30,
1989); Restatement of Accounts and Records (Zimmer Plant), Case No. 84-1187-EL-UNC
(November 26, 1985). The ultimate issue for our consideration is whether the agreement,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Comrnission
has used the following criteria:

(1)

(2)

Is the settlement a product of serious bargaining among
capable, knowledgeable parties?

Does the settlement, as a package, benefit ratepayers and the
public interest?

(3) Does the settlement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criteria to resolve issues in a manner economical to ratepayers and public utilities. Indus.
Energy Consumers of Ohio Porwer Co. v. Pub. LIHI. C'otnm., 68 Ohio St.3d 547 (1994), (citing
Consumers' Counsel, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (Id.).
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The signatory parties agree that the stipulation is supported by adequate data and
information, represents a just and reasonable resolution of certain issues in these
proceedings and is the product of lengthy, serious bargaining among knowledgeable and
capable parties (Jt. Ex. l at 2). In support of the stipulation, Jeffrey A. Murphy, Director of
Rates and Gas Supply for DEO, testified that the signatory parties to the stipulation
regularly participate in regulatory matters before the Commission and represent a broad
range of interests, including the company, staff, various consumer groups, a major natural
gas marketer, and a natural gas producer (DEO Ex. 1.4 at 3). Upon review of the bexms of
the stipulation and the attached schedules and tariffs, the Commission believes that the
parties engaged in comprehensive negotiations prior to signing the agreement. Therefore,
based on our three-prong standard of review, we find that the first criterion, that the
process involved serious bargaining by knowledgeable, capable parties, is met

Mr. Murphy testified that the stipulation, as a package, benefits ratepayers and the
public interest. According to the witness, the $40,500,000 net base rate revenue increase
agreed to in the stipulation represents a $30,000,000 reduction from the increase requested
by DEO in its application. In addition, Mr. Murphy notes that the stipulation provides for
two new initiatives, the AMR and PIR programs, which will enhance service and safety.
The witness further states that, among other things, the stipulation benefits customers by
protecting low-income customers and providing for a substantial increase in the funding
of programs to assist custom.ers, i.e., the DSM program (DEO Ex.1.4 at 4-6). Upon review
of the stipulation, we find that, as a package, with the modification discussed later, in this
opinion and order, it benefits the ratepayers and the public interest. The Commission
notes, however, that, while the stipulation may serve to benefit the immediate needs of the
parties, it may not advance the public's longer term interest in promoting energy efficiency
and conservation. The Commission is concerned that declining block rate structures, such
as that embodied in the parties stipulation for the Large Volume General Sales Service
and Large Volume Energy Choice Transportation Service rate classes, may not encourage
efficient use. While it is incumbent upon the Commission to balance competing policy
interests, energy efficiency and conservation concer.ns have gamered amplified
Commission attention. In the interest of timely resolution of a matter to which all parties
have agreed, however, the Commiasion is wiIling to accept this stipulation.

Finally, the signatory parties agree that the stipulation violates no regulatory
principle or precedent ()t. Ex. 1 at 2). Upon consideration, the Commission finds that there
is no evidence that the stipulation violates any important regulatory principle or practice
and, therefore, the stipulation meets the third criterion. Accordingl.y, we find that the
stipulation entered into by the parties should be adopted, as modified herein.
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The Commission notes that the parties have agreed, in the stipulation, to adopt
staffs recommendations related to AMR. Specifically, the parties agreed that, within three
months of the Commission's approval of this stipulation, DEO shall work with staff and
OCC to develop an appropriate baseline from which meter reading and call center savings
will be determined and such quantifiable savings shall be credited to amounts that would
otherwise be recovered through the AMR cost recovery charge. While the Commission
acknowledges that DEO is already involved in the deployment of AMR technology,
advanced metering infrastructure (AMI) technology offers additional benefits to both
customers and the company that may warrant consideration by the Commission. DEO
acknowledged that it had not conducted any evaluation of partnering with electric utilities
or purchasing services from electric companies that may deploy AMI and have a service
territory overlapping with that of DEO (August 25, 2008, Tr. at 79). Accordingly, the
Commission directs DEO to conduct a review and report back to the staff within 180 days
of this order on the technical capability of DEO's advanced metering system to take
advantage of communications systems and services that could become available with
parallel electric utility deployment of AMI and on the potential consumer and utility
benefits and costs associated with utilizing enhanced AMl communications systems and
services.

D. SuminarX of the Rabe Design Issn^

1. Background and General Arguments

The only outstanding issue in this case is the appropriate rate design. In its initial
filings, DEO proposed that a sales reconciliation rider (SRR) be applied to the company's
sales and EC75 rate schedules. Initially, the SRR would be set at zero apd, on the first of
November of each year, the rider rate would be revised after approval by the Commission
(App. Par, 7). In the application, the company stated that the reduced gas consumption
attributable to energy conservation inhibits DEO's ability to eam the Commission-
approved revenue requirement, because there is an over-reliance on volumetric rates and
an understatement of the costs that do not vary with usage. According to the application,
the SRR would address this problem and would eliminate DEO's disincentive to support
energy conservation measures through DSM by decoupling the linkage between customer
usage and the company's opportunity to receive revenue requirements based on its cost of
providing utility service. DEO also notes that a move to a straight fixed variable (SFV) rate
design would eliminate the problem entirely. DEO explained that, as proposed in the
application, the SRR was modeled after the mechanism approved by the Commission in In
the Matter of the Application of Vectren Energy Delivery of Ohfo, Inc., fnr Approvat Pursuant to
Revised Code Section 4929.11, of a Tarijf to Recover Conservafion Expenses and Decoupling

Revenues Pursuant to Automatic Adjustment Mechanisrns and for Such Accounting Authority as

May be Required to Defer Such Expenses and Reaenues for Future Recovery Through Such
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Adjustment Mechanisms, Case No. 05-1444-GA-UNC, Supplemental Opinion and Order
aune 27,2007) (Vectren) (App. Alt. Reg. Exs. A and B; DEO Ex. 1.0 at 4042).

In the staff report, it was noted that, under the traditional rate design for gas
companies, which consists of a minimal custotner service charge and a volumetric rate, the
gas utilities have seen the recovery of the distribution costs deteriorate as the volume of
gas used has decreased. Therefore, staff recommended, as a replacement for DEO's
proposed SRR, a change in the rate structure policy that is based on a fixed distribution
service charge. According to the staff report, this rate design would reduce the revenue
deterioration in a time of reduced consumption, would reduoe the need for frequent rate
cases, and would aAeviate the need for a decoupling mechanism, such as the SRR
proposed in the initial application, which requires frequent reconciliations (8taff Ex. 1 at
34-36).

As noted previously, the stipulating parties agreed that the rate design issue,
characterized as fixed versus volumetric and/or a sales decoupling rider versus straight
fixed variable, is not resolved through the stipulation and would be submitted to the
Commission for a decision Qt. Ex. 1 at 4). DEO points out that all of the parties agree that
some form of decoupling niechanism is required for DEO. However, the parties disagree
on the specific design of the mechanism (DEO Br. at 1-2).

DEO and OOGA have joined staff in the rate design recommended in the staff
report for a fixed distribution service charge. Therefore, DEO, staff, and OOGA advocate
the adoption of a modified SFV or levelized rate design which allocates most of the fixed
costs of delivering gas to a monthly flat fee, with the reirwnwig fixed costs being necovered
through a variable or volumetric component (Staff Ex. 1 at 34.56; Jt. Ex.1 at 4; Jt. Ex.1-A).
The modified SPV proposal would be applied to DEO's GSS and ECTS rate schedules and
would limit eligibility to customers consunung less than 3,000 thousand cubic feet (mcf)
per year. In addition, the proposal would be phased in over a two-year period (DEO Ex.
1.4 at 7).

Under this proposed modified SFV rate design, DEO's current $5.70 and $4.38
residential fixed customer charges, as well as the $1.2355 and $1.1201 per mcf charges, for
DEO's East Ohio and West Ohio Divisions, respectively, would be eliminated. Instead,
residential customers would pay a flat monthly fee of $12.50 in year one and $15.40 in year
two, but with a corresponding lower usage component to recover the remaining fixed
distribution costa Under the Ievelized rate design proposal, the monthly volumetric
charge in year one would be $0.648 per mcf for the first 50 mcf and $1.075 per mcf over 50
mcf. In year two, the volumetric charge would be $0.378 per mcf for the first 50 mcf and
$0.627 per mcf over 50 mcf (Staff Ex.1 at 34-36; Jt, Ex.1 at 4; Jt. Ex. 1-A; DEO Ex. 1-4 at 7-
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8) 3 According to DEO, the proposal is termed a "modified" SFV because the rates
proposed in Joint Exhibit.1-A do not recover all of DEO`s fixed costs in the fixed monthly
customer charge. DEO explains that, under the modified SFV, for the average customer
using 99.1 mcf per year, only 71 percent of the annual base rate revenues will be provided
by the $1150 fixed monthty charge and, in year two, only 84 percent of the annual base
rate revenues will be provided by the $15.40 monthly charge (DEO Ex. 1.4 at 8).

The modified SFV rate design is opposed by OCC, Citizens' Coalition, Cleveland,
and OPAE, who advocate for keeping the current low residential customer charge and
high volumetric rates. They argue that, if a decoupling mechanism is to be adopted, the
appropriate design is a decoupling rider, such as the SRR that was initielly proposed in
DEO's application, rather than the modified SFV or levelized rate design recommended by
DEO, staff, and OOGA (Jt. Ex. 1 at 4; OCC Br. at 3). The renaining parties in this case take
no position on the rate design issue (Jt. Ex. 1 at 4).

DEO states that there are no statutory provisions expressly related to rate design.
The company notes that both the SPV approach advocated by staff, DEO, and OOGA, and
the rider approach advocated by the consumer groups are consistent with the results of
the cost-of-service study, provide DEO with its revenue requirement, and do not violate
any statute or decision of the Ohio Supreme Court. Therefore, DEO submits that the
Commission should decide which rate design is best by considering which is most
consistent with the fundamental regulatory principles and policies of the Commission
(DEO Br. at 2-3). DEO's witness, Mr. Murphy, testified that DEO's operation and
maintenance expenses, as well as other elements of the cost of service for the company, are
predominantly fixed in nature and do not vary with usage (DEO Ex. 1.4 at 9). According
to staff, the distribution facilities required to serve a small residence are, typicaUy, the
same as those required to service a large residence (Staff Ex. 1 at 34). DEO and staff
submit that the SFV rate design is more consistent with the principle of cost causation,
which supports recovering the fixed costs in a more fixed manner (Tr. IV at 83; DEO Br. at
5; Staff Ex. 1 at 34). DEO points out that the SRR rate design advocated by the consumer
groups requires customers to pay a higher portion of the fixed costs during the heating
season, which is inconsistent with the manner in which the costs are incurred; therefore,
DEO posits that the rider design does not embody the degree of cost causation inherent in
the SFV rate design (DEO Br. at 6). Mr. Murphy points out that the current $5.70 fixed
charge provides only 30 percent recovery of the company's authorized base rate revenue
(Tr. IV at 89). However, under the SFV rate design, in year two, DEO will recover 84
percent of it base rate revenues in the fixed charge (DEO 1.4 at 8). To ensure that DEO is
financially stable and able to invest in its pipeline system, OOGA states that it is essential

On October 10, 2008, DEO, staff, and OOGA filed a letter clarifying that the voltunetric charges set forth
in Jt. Ex. 1-A were updated in the proposed tariffs filed on pctober 8, 200B, to reflect the reveitue
requirement agreed to in the stipulation
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that DEO's fixed costs for operating and maintaining its system be separated from the
costs for the volume of gas transported, and points out that this is aocoinplished by the
SFV rate design (OOGA Br. at 5). In addition, DEO, staff, and OOGA note that the
modified SFV is consistent with the levelized rate design approved by the Commission in
In the Matter of the Appii.catron of Duke Energy Ohro, Inc., for an Increase in Rales, for Appraval
of an Alternafive Rate Plan for Gas Drstribution Service, and for Approval to Change Accounting
Methods, Case Nos. 07a9-GA-AIR, 07-590-GA-ALT, and 07-591-GA-AAM, Opinion and
Order (May 28, 2008) (Duke) (DEO Ex.1.4 at 8-9; Staff Br. at 2; OOGA Br. at 4).

Finally, OPAE maintains that the SFV rate design undermines the traditional
regulatory balance and renders the utility virtually risk free by allowing DEO to recover 84
pencent of its revenue requirement in year two (OPAE Br. at 6). However, DEO argues
that it faces economic risks under the SFV rate design, citing, as an example, the fact that
three out of four of DEO's largest customers fited for bankruptcy (Tr. VI at 43). In
addition, DEO submits that the reduced rate of return found in the stipulation reflects the
reduced risk to the company (Tr. VI at 47).

2. Conservation

OCC, OPAE, Cleveland, and Citizens' Coalition argue against the SFV rate design,
stating that it violates Sections 4929.02 and 4905.70, Revised Code, and the state policy to
promote conservation (OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 3; Cit. Coal. Br. at 9 and
12). OCC, OPAB, and Clevelan.d believe that the SFV rate design provides a disincentive
for conservation and decreases the natural gas price signal that encourages customers to
conserve (OCC Ex. 21 at 10-11;' OCC Br. at 2; OPAE Br. at 3; Cleve. Br. at 9-10).
Furthermore, CIeveIand argues that approval of the SFV rate design will impede the
development of DSM innovation in Ohio (Cleve. Br. at 10). OCC, OPAE, and Cleveland
believe that the SFV proposal penalizes those customers who made energy efficiency
investments and leads to less energy efficiency by lessening consumer incentives for se3f-
initiated effidency and increases the period of time for payback on the investments in hard
economic times (OCC Ex. 21 at 13-15; OCC Br. at 2; OPAE Br. at 3; G1eve. Br. at 7).
According to Clevel.and, the fixed cost nature of the SFV rate design diminishes the value
of a customer's reduction in consumption through energy conservation, because a smaller
amount of the customer's bill is determined by the volumetric rate (Cleve. Br. at 7). OCC
believes khat because the SFV rate design reduces costs to high-use customers, those
customers will be encouraged to use more gas (OCC Reply Br. at 8).

In response to the allegation that a reduction in the variable rate will render
conservation futile, DF.O and staff argue that the gas cost is, and will remaizi, the largest
charge on most bills and, thus, will be the primary driver for customers' conservation
decisions (DEO Br. at 7; Staff Ex. 3 at 3-4). DEO points out that OCCs witness, W.
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Radigan, agrees that the total bill is the "biggest driver of usage decision" (DEO Br. at 7;
Tr. V at 23). Therefore, DEO reasons that conservation is not discouraged by the SFV rate
design and conserving customers wiII reap the full value of gas cost savings under this
rate design (DEO Br. at 7). Staff also notes that, if the volumetric rate is artificially inflated
beyond its cost basis, as is the case with the SRR proposal, a customer's analysis of the
payback for conservation is skewed, which will cause the customer to overinvest in
conservation, thus exacerbating the underrecovery of DEO's fixed costs (Staff Ex. 3 at 4-5).
DFA maintains that the SFV proposal accomplishes the goal set forth in Section 4929.02,
Revised Code, by aligning the interests of DEO and its customers with respect to energy
efficiency and conservation (DEO Br. at 10). DEO and staff argue that, by lessening the tie
between a customer's usage and DEO's revenues, the SFV rate design elim'vmtes the
primary disincentive to DEO's support of conservation measures (DEO Br. at 10; Staff Ex.
3 at 5). DEO contends that its willingness to nearly triple its DSM funding pursuant to the
stipulation is evidence that the SFV better aligns DE(Ys interest in promoting conservation
with that of its customers than does the SRR alternative promoted by the consumer groups
(DEO Br. at 10).

3. Price Signals and Simplicity

DEO believes that the SFV proposal further supports the policy goals of Section
4929.02, Revised Code, because the more accurate price signals will improve market
operation and customer participation. DEO also notes that, consistent with Section
4929.02, Revised Code, the SFV rate design wiil avoid subsidies, such as the subsidization
of conservation services and of low-usage customers by nonnal- and high-usage
customers, which would occur under the SRR proposal (DEO Br. at 11-12).

Furthermore, DEO contends that the SFV model advances the state energy policy,
as modified by Am. Sub. Senate Bill No. 221, which was signed into law May 1, 2008 (DEO
Ex. 1.4 at 8). DEO and staff believe that the SPV rate design sends better price signals to
customers (DEO Ex. 1.4 at 9; Staff Br. at 4). As DEO explains, the company's non-gas costs
are primarily fixed and the SFV rate design would accurately communicate to customers
the fact that DFA's costs to serve them are primarily fixed. On the other hand, according
to DEO, the current rate design sends the misleading price signal that the company's costs
vary with monthly usage. According to DEO, this misleading signal would not be cured if
the rider advocated by the consumer groups is adopted (DEO Br. at 6). In addition, DEO
avers that the inevitability of true-ups associated with the SRR makes it more difficult for
customers to make decisions based on the price of distribution. For example, with the SRR
a customer saving in one period by conserving may have to pay a rate increase in a
subsequent period in order to offset the impact on the base rate revenues (DEO Ex. 1.4 at
10; DEO Br. at 7).
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DEO offers that the SFV rate design is straightforward and achieves simplicity
because a fixed charge collects most fixed costs and a per-unit charge mostly collects costs
that vary with usage (DEO Br. at 8). DEO points out that OCCs witness, Mr. Radigan,
agrees that levelized rates are easier for customers to understand and that a decoupling
rider is harder to explain that the SFV rate design (Tr. V at 21; DEO Br. at 9). DEO and
staff note that not only is the rider proposal hard to explain but it is complex to execute
because it will require additionai, and potential contentious, proceedings before the
Conunission (DEO Br. at 9; Staff Ex. 3 at 6). In addition, staff notes that the SFV approach
eliminates the need for carrying charges associated with deferred recoveries, such as those
required by the SRR proposal (Staff Ex. 3 at 6; Staff Br. at 2).

4. Customer Usage

With regard to customer use, DEO advocates that the modified SFV rate design is
preferable to the SRR supported by the consumer groups because the SFV design
addresses the issue of declining use per customer by permitting a greater recovery of fixed
charges in a demand rate rather than a usage rate (DEO Ex. 1.4 at 8; Tr. VI at 12).
According to DEO's witness, Mr. Murphy, DEO's average weather-normalized use per
customer ("UPC") declined at a moderate rate of 1-2% per year until prices began to rise
substantially, culminating in a year-over-year UPC decline of over 6% when prices
reached their all-time peak during the 2005-2006 winter..." (DEO Ex 1.0 at 41). Staff agrees
that the continued deterioration in consumption results in DEO underrecovering revenues
associated with fixed costs (Staff Ex. I at 34).

OPAE and OCC argue that neither DEO nor the staff supports the assertion that
declines in the customer usage per capita resulted in DEO failing to meet the revenue
requirement authorized in DEO's prior rate case, let alone the new revenue requirement.
OPAE believes that there is no justification for an SFV rate design other than a financial
advantage for DEO (OPAB Br. at 2; OCC Reply Br. at 5).

OCC is concerned that low-usage customers may drop off the system if the SFV rate
design is approved (OCC Ex. 21 at 12-13; OCC Br. at 2). If this occurs, OCC contends that
DEO will lose revenues, which it will attempt to collect from the rernaining customers in a
future rate case (OCC Reply Br. at 5-7). Cleveland points to Mr. Radigan's testimony to
support its contention that low-usage customers will bear a disproportionately greater
increase in their natural gas bills if they maintain their current usage patterns (Cleve, Br. at
8; OCC Ex. 21 at 12). Cleveland believes that this could have an even greater impact on
low-income and elderly customers with fixed incomes (Cleve. Br. at 8). According to

OCC, the SFV rate design is regressive toward low-usage customers, some of which are
low- or fixed-income customers (OCC Ex. 21 at 11-12; OCC Br. at 2). Furthermore, OCC
submits that the SFV rate design results in low-usage residential customers, who will see
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an increase in their fixed monthly charge, subsidizing high-usage non-residential
customers, who will see a decrease in their fixed monthly charge (OCC Br. at 9-10).
Cleveland states that it opposes any rate design which, in the event customers conserve
gas or are low-use customers, guarantees DEO recovery (Cleve. Br. at 3).

5. Impact on Low-Income Customers

Turning now to the coruern for low-income customers, OPAE argues that low-
income users will be harmed if the SFV rate design is adopted. Furthermore, OPAB
believes that adoption of the SFV rate design will create pressure for low-income
customers that have not previously sought assistance to request it (OPAE Br. at 5).

DEO states that the average usage forDEO's residential customers is 99.1 mcf per
year and the average usage for DEO's PIPP customers is 131 mcf per year (Tr. IV at 18-19).
DEO argues that the record reflects that both PIPP and non-PIPP low-income customers
use more gas than the average residential DF.O customer uses (DEO Reply Br. at 10). Using
the average PIPP usage as a proxy for low-income customers, staff witness Steve Puican
testified that, on average, low-income customers in DFO's territory are not low-usage
customers. Therefore, staff concludes that, because low-income customers are more likely
to be high usage customers, it is reasonable to conclude that low-income customers are
more Iikely to actuaII.y benefit from the SFV rate design (Staff Ex. 3 at 7; Staff Br. at 14).

OCC disagrees with staff's assumption that the average usage of PIPP customers is
an appropriate proxy for the average usage of non-PIPP low-income customers (Staff Ex. 3
at 7; OCC Br. at 11). OCC witness Coltory referring to data from the United States Census
Bureau, United States Department of Energy, Department of Labor, and the Energy
Information Administration, counters that PIPP is not an appropriate proxy for low
income customer usage (OCC Ex. 22 at 10-36; OCC-Br. at 11). W. Colton believes that, in
addition to the level of consumption to determine if the average low-income customer is a
low-usage customer, Mr. Puican should have considered the size and density of the
customers' housing units, because both are related to income level (OCC Ex. 22 at 34-35).
Gting N1r. Colton's testimony, Cleveland argues that, because of their limited means, low-
income customers likely live in smaller dwellings and use less gas than wealthy
homeowners in larger homes (Oeve. Br at 8; OCC Ex. 22 at 10-21). When looking at usage
and density, Mr. Colton concludes that the SFV rate design shifts costs from the higher-
income households to the lower-income households (OCC Ex. 22 at 34-35).

DEO rebuts OCC's argument stating that an analysis of a valid proxy for the low-
income non-PIPP customers reveals that those customers, on average, will save money in
the first year of the transition to SFV and see an increase of onty $0.43 per month in year
two (DEO Ex. 1.5 at 4). DEO submits that the testimony and analysis of OCC's witness,
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Mr. Colton, should be rejected because it is fundamentally flawed in that it relied on
nationwide and statewide data that is not specific to DEO's territory and the facts in this
case. Further, DEO avers that Mr. Colton incorrectly assumes that annual gas
expenditures and consumption are equivalent (DEO Reply Br. at 13). OCC and OPAE
discount DEO's attempt to rebut Mr. Colton's conclusions (OCC Br. at 13; OPAE Br. at 4).

6. Cost-of-Service Study for GSS class

With regard to DF.o's cost-of-service study for the GSS class, OCC argues that
DEO's study does not support charging GSS class customers uniform rates under the SFV
rate design. OCC explains that the GSS class is comprised of non-homogenous residential
and non-residential consumers with widely varying usage. OCC points out that the
average residential customer uses 99.1 mcf per year, the average non-residential customer
uses 390 mcf per year, and the largest consumption in the GSS class is in excess of 5,000
mcf per year (OCC Br. at 6-7) Tr. IV at 18). According to OCC, under the SFV rate design,
no user should pay more than their appropriately allocated share of fixed costs) however,
the record does not establish that all customers in the GSS class place the same burden on
the system. OCC maintains that, without more detail in the cost-of-service study, it is
undetermined who is actually responsible for the fixed costs that are recovered through
the SFV rate design OCC believes that the same fixed charge should not be levied on the
residential customers and the non-residential Iarge users, i.e., those in excess of 300 mcf
per year, in the GS3 class. OCC advocates that a new class of service study should be done
which separates the cvstomers in the GSS class into more homogeneous groups. OCC
notes that, while this cost-of-service study will be done prospectively pursuant to the
stipulation, this future event wi11 not help low-use residential customers harmed by the
SFV rate design (OCC Br. at 7-8).

DEO maintains that the 5FV rate design is supported by cost-of-service studies
(DEO Ex, 1.4 at 9). Contrary to OCC's assertions regarding the cost-of-service studies,
DEO states that OCCs witness Mr. Radigan, conceded that DEO's cost-of-service study
was reasonably conducted and followed generally accepted guidelines for such studies
(OCC Fx. 21 a 21). Furthermore, DEO's witness Andrews believes that, if any subsidy is
taking place, it is the non-residential customers within the GSS class that are subsidizing
the residential customers (Tr. 1 at 235 and 237). In fact, according to Mr. Andrews, the
inclusion of the non-residential customers in the GSS class is a benefit to the residential
customers because it ends up lowering the costs to serve the GSS class as a whole (Tr.1 at
219).
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7. Gradual.ism

Referring to the doctrine of gradualism, according to OCC, this doctrine of rate
design will be violated if the SFV concept is approved (OCC Ex. 21 at 15-17; OCC Br. at 2).
OCC states that the increase of the customer charge, by $8.12 in year one and $11.02 in
year two, will cause harm to DEO's residential customers and the regulatory process.
OCC, the Citizens' Coalition, and Cleveland argue that, in deciding the rate design issue,
the Commission should take into consideration the public outcry at the local public
hearings and in the letters submitted in these dockets that oppose the SFV rate design
(OCC Br. at 14; Cit. Coal. Br. at 1; Cleve. Br. at 5). The Citizens' Coalition submits that the
Commission should take into consideration the fragile economic situations of DEO's
customers, as evidenced in the testimony provided at the public hearings, when deciding
if the customers should be subject to the rate shock that the Citizens' Coalition maintains
will be caused by adoption of the SFV rate design (Cit. Coal. Br. at 6). OCC also maintains
that the SFV rate design will have a more extreme impact on customer bills than would the
SRR decoupling proposal which provides for the reconciliation of revenue (OCC Ex. 21 at
17-19; OCC Br. at 2). OPAB states that the SRR strikes an appropriate balance between the
customers who deserve a refund when increased sales result in over-earning, while at the
same time protecting DEO from reductions in sales due to weather, conservation,
efficiency, and price volatility (OPAB Br. at 7).

DEO and staff advocate that the SFV proposal contains measures that satisfy the
principle of gradualism. DEO submits that the two-year phase-in of the SFV rates will
give the affected customers an opportunity to adjust to the elimination of past subsidies.
Furthermore, DEO and staff emphasize that, under the SFV proposed rates, DEO will only
be recovering 84 percent of its annual base-rate revenues in year two and 16 percent of the
fixed costs will still remain in the volumetric rates (DEO Br. at 12-13; DEO Ex. 1.4 at 8; Staff
Br. at 12). In addition, DEO notes that the increase in funding for DSM spending set forth
in the stipulation from $3,500,000 to $9,500,000, with an additiaaW $1,200,000 supporting
low-income programs and consumers, is another way the potential impact of the SFV
proposal is being mitigated (DEO Br. at 13),

E. Consideration of the Rate Design Issue

The Conunission notes initially that the parties in these proceedings agree that
DEO's rates are no longer sufficient to yield a reasonable compensation for the services
rendered by the company. Furthermore, there is also no dispute in this case as to the
amount of the increase in revenues needed to allow DEO to earn a fair rate of return on its
investment (Jt. Ex. I at 3).

The only issue left for the Commission to decide is the design of the rates that DEO
should bill to GSS/ECTS customers in order to collect the revenues agreed to in the
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settlement. Several months ago, we were faced with this same issue in the Duke case and,
in that case, we detemnined that it was time to reevaluate traditional natural gas rate
design. In the past, natural gas utilities provided both the natural gas itself and the
infrastructure and services to deliver it. Now customers can choose a natural gas supplier
separate from the distribution utility which delivers it. Fiistorically, rkatural gas rate
design included a modest customer charge which only covered a portion of the fixed costs,
such as mebering charges, but recovered other fixed charges through a volumetric rate that
added to the cost of the natural gas itself. We also noted in Duke, as we do in these cases,
that conditions in the natural gas industry have, changed markedly in the past several
years. The natural gas market is now characterized by volatile and sustained price
increases, causing customers to increase their efforts to conserve gas. The evidence of
record docnments the sales-per-customer trend in recent years and reflects that, when
prices began to rise substantially, DEO's average weather-norxnalized use per customer
declined each year by over six percent (DEO Ex 1.0 at 41; Staff Ex. 1 at 34). Under
traditional rate design, the ability of a utility, like DEO, to recover its fixed costs of
providing service hinges in large part on its actual sales, even though the company's costs
remain fairly constant regardless of how much gas is sold. Thus, a negative trend in sales
has a corresponding negative effect on DEO's ongoing finaruial stability, its ability to
attract new capital to invest in its network, and its incentive to encourage energy efficiency
and conservation.

The Commission has determined previously, and does so again today, that a rate
design which separabes or "decouples" a gas company's recovery of its cost of deIivering
the gas from the amount of gas customers actually consume is necessary to align the new
market realities with important regulatory objectives. We believe it is in the interest of all
customers that DEO has adequate and stable revenues to pay for the costs of its operations
and capital and to ensure the continued provision of safe and reliable service. We further
believe that there is a societal benefit to promoting conservation by removing from rate
design the current built-in incentive to increase gas sales. A rate design that prevents a
company from embracing energy conservation efforts is not in the public interest. A strict
application of cost causation wauld "decouple" throughput and recovery of fixed costs,

thus eliu►inating any disincentive to promote conservation.

Additionally, the stipulation provides $9,500,000 for DSM projects under the
stipulation Is critical to our decision in this case Qt. Ex. 1, at 4). The Com*nission has long
recognized that conservation and efficiency should be an integral part of natural gas
poliry. To that end, the Commission has recognized that DSM program designs that are
cost-effective, produce demonstrable benefits, and produce a reasonable balance between
reducing total costs and min;mizing impacts on non-participants are consistent with
Ohio's econoanic and energy policy objectives. In the stipulation, the parties have agreed
to fund DSM programs for low-income customers as well as to convene, within two
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months, a DSM collaborative comprised of DF.O, staff, OCC, OPAE, and representatives of
other parties. We laud the parties for this agreement and we encourage DBO to make
cost-effective weatherization and conservation programs available to all low-income
consumers and to ramp up such programs as rapidly as reasonably practicable.
Purthermore, we encourage the collaborative to address additional opportunities to
aclveve e.nergy efficiency improvements and to consider programs which are not limited
to low-income residential consumers. As part of its review, the collaborative should
develop energy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to m;nim;zP unnecessary and
undue ratepayer impacts; how process and impact evaluation wlll be conducted to ensure
that programs are implemented eflicieritly; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new buildings; how to minimize "free
ridership" and the perceived inequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
DSM programs with other initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and prudent DSM spending above the
current $4,000,000 commitment, the Commission directs that the collaborative shaIl file a
report within nine months of this order, identifying the economic and achievable potential
for energy efficiency improvements and program designs to implement further reasonable
and prudent improvements in energy efficiency.

In evaluating whether the strict application of cost causation principles would
result in a disproportionate impact on economically vulnerable customers, we consider
low-income users, some of whom may also be on fixed incomes. We are persuaded that
the majority of low-income customers actually use more natural gas, on average, than
those customers whose means place them above 175 percent of the federal poverty level,
Thus, low-income customers, on average, would actually enjoy lower bills under the strict
application of cost causation principles,

Having determined that a new decoupling rate design is appropriate, we must
decide which is the better choice of two methods: a levelized rate design (that is, SFV),
which recovers most fixed costs up front in a flat monthly fee, or a decoupling rider (that
is, SRR), which maintains a lower fixed custoaner charge and allows DEO to offset lower
sales through an adjustable rider.

On balance, the Commission finds that the modified SFV rate design advocated by
DEO, staff, and OOGA is preferable to a decoupling rider. Both methods would address
revenue and earnings stability issues in that the fixed costs of delivering gas to the home
wiB be recovered regandless of consumption. Each would also remove any disincentive by
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the company to promote conservation and energy efficiency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, OPAE, the Citizens' Coalition, and
Cleveland, customers would still pay a higher portion of their fixed costs during the
heating season when their bills are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-than-expected
sales.

A levelized rate design also has the advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. As we noted in Duke, customers are
accustomed to fixed monthly bi1Is for numerous other services, such as telephone, trash,
internet, and cable services. A decoupling rider, on the other hand, is much more
complicated and harder to explain to customers. It is difficult for customers to understand
why they have to pay more through a decoupling rider if they worked hard to reduce their
usage; the appearance is that the company is penalizing them for their conservation
efforts.

The Commission also believes that a levelized rate design sends better price signals
to consumers. Under the current rate structure, the rate for delivering the gas to the home
is only about 30 percent of the total bill; therefore, the largest portion of the bill, the other
70 percent, is for the gas that the customer uses (Tr. IV at 89). This cormnodity portion, the
cost of the actual gas used, is the biggest driver of the amount of a customer's bill.
Therefore, we believe that the gas usage will still have the biggest influence on the price
signals received by the customers when making gas consumption decisions, and
customers wiIl still receive the benefits of any conservation efforts in which they engage.
While we acknowledge that there will be a modest increase in the payback period for
customer-initiated energy conservation measures with a levelized rate design, this result is
counterbalanced by the fact that the difference in the payback period is a direct result of
inequities within the existing rate design that cause higher-use customers to pay more of
their fair share of the fixed costs than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost aliocation among customers, regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, among all customers, so that
everyone pays his or her fair share. Customers who use more energy for reasons beyond
their control, such as abnormal weather, large number of persons sharing a household, or '
older housing stock, will no longer have to pay their own fair share plus part of someone
elae's fair share of the costs.
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We turn now to the issue raised by the parties regarding intra-class cost allocation.
The foundation of rate design is that each customer bears his or her proportionate share of
the costs for providing the utility services. We conclude that the costs at issue are
principally fixed. We are convinced that, while no cost of service analysis can perfectly
allocate costs, a strict cost causation analysis of the facts in this matter leads to the
conclusion that each G5S/ECTS customer should bear an equal proportion of the
distribution costs. We do note, however, that, while the 'GSS/ECTS rate classes could be
more precisely drawn, to the extent that there is an intra-class subsidy there is evidence
that it may be from nonresidential users to residential users.

Our analysis does not end there, however. Before strictly applying cost causation,
we must consider and balance other important public policy outcomes of rate design.
Would strict application of cost causation discourage conservation? Would it
disproportionately impact economically vulnerable consumers, including both low-
income customers and those on a fixed income? WiIl customers understand the rate
design? Does it generate accurate price signals? Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance, what style of rate design will
result in the best package of possible public policy outcomes?

We find today that it is in the public interest to move to a levelized rate design as
soon as practicable. DEO and the staff have proposed a modified SPV rate design to be
adopted over two years. We find that the first two years of that schedule should be
adopted. In adopting this portion of their joint recommendation, we note that
continuation of the inclfnixtig block volumetric rate will exacerbate any intra-class subsidy
between nonresidential and residential users. It will, however, also provide modest
incentive for customer-initiated conservation measures. As there is some agreement that
this is a reasonable step toward a levelized rate design, we adopt the proposal for the first
two years only. However, the Commission continues to believe that an expeditious
transition to a full straight fixed variable rate design is the appropriate approach and notes
that the phased-in rates provided in the stipulation will allow DEO to recover only 84
percent of its fixed costs in the fixed distribution service charge during the second year
and beyond.

Therefore, the Commission is approving the first two years of this transition,
however, prior to approval of rates for rates of the third year and beyond the Commission
believes that a review of the cost allocation methodologies for the GSS/ECTS classes is
appropriate. Therefore, DEO is directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon completion, DEO should submit a
report and recommendation regarding whether the GSS/ECTS classes are appropriately
comprised of both residential and nonresidential customers or whether the classes should
be split DBO shall also provide, if the recommendation is to split the classes, a
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recommended cost allocation per dass. Upon review of the cost allocation study, the
Conunission wiil be establishing a process that will be followed to determine the
appropriate rates in year three and beyond, as soon as practicable.

The Commission is sensitive to the impact of any rate increase on customers,
especially during these tough economic times. We believe that the modified SFV rate
design is a move toward correcting the traditional design inequities, while mitigating the
impact of the new rates on residential customers, by maintaining a volumetric component
to the rates for this first year. The additional cost allocation information will provide us
the opportunity to reassess whether it is appropriate to separate the residential and non-
residential consumers in these classes before establishing rates for the second year and
beyond. However, even with these measures, we are concemed with the impact on low-
income, low-use customers.

As noted in the Duke case, the Commission recognizes that, with this change to rate
design, as with any change, there will be some customers who will be better off and some
customers who will be worse off, as compared with the existing rate design. The levelized
rate design wiII impact low-usage customers more, since they have not been paying the
entirety of their fixed costs under the existing rate design. Higher-use customers, who
have been overpaying their fixed costs, will actuaIIy experience a rate reduction.
Customers in the middle ranges will see only the impact of the increase agreed to by the
parties; they wiIl see no additional impact as a result of the Commission choosing the
levelized rate design.

The Commission is concerned with the impact that the change in rate structure will
have on some DEO customers who are low-income, low-use customers. One of the major
concerns raised by customers at the local hearings held in these matters was the effect a
levelized rate design would have on low-use customers with low incomes. As a result, the
Commission believes that some relief is warranted for this class of customers. In the Duke
case, we approved a pilot program available to a specified number of eligibie customers,
in order to provide incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish to stay off of programs such as PIPP. We
emphasized in the Duke case that the implementation of the pilot program was important
to our decision to adopt a levelized rate design in that case. Therefore, the Commission
finds that DEO should likewise implement a one-year low-income pilot program aimed at
helping low-income, low-use customers pay their bills,

As in the Duke case, the customers in the low-income pilot program shall be non-
P1PP low-usage customers, verified at or below 175 percent of the poverty level. DEO's
program should provide a four-dollar, monthly discount to cushion much of the impact
on qualifying customers. This pilot program should be made available one year to the
first 5,000 eligible customers. DEO, in consultation with staff and the parties, shall
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establish eligibility qualifications for this program by first detenmining and setting the
maximum low-usage volume projected to result in the inclusion of 5,000 low-income
customers who are debermined to be at or below 175 percent of the poverty level. The
Commission expects that DEO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers. Following the end of the
pilot program, the Commission will. evaluate the program for Its effectiveness in
addressing our concerns relative to the impact on low-use, low-income customers.

In addition, the Commission is cognizant of the reduction in risk assumed by the
company as a result of the rate designapproved by the Commission. This, in conjunction
with the testimony heard in local hearings and, most importantly, taking notice of
deteriorating economic conditions, leads us to alter downward the approved rate of return
by 20 basis points, to 8.29 percent.

As a final matter pertaining to the rate design, the Commission would note that
OCC makes the argument in its brief that DEO failed to request approval of the SFV rate
design in its initial application and failed to provide adequate notice to its customers of
the SFV rate design, as required by Sections 4909.16, 4909.19, and 4904.43, Revised Code
(OCC Br. at 2-3). DEO and staff point out that the SFV rate design was not proposed in
the application, but was recommended by the staff in the staff report that was issued eight
months after the application was filed Therefore, DEO and staff maintain that the statute
did not require that the notice of the application reference the SFV and that the authority
relied on by OCC is inapplicable (DEO Reply Br. at 1-2; Staff Reply Br. at 2-3). The
Commission agrees that the support cited by OCC in its brief is not applicable. As OCC
pointed out in its brief, Section 4909.18, Revised Code, requires that the substance of
DEO's initial application be disclosed in the publication (OCC Br. at 5). Essentially, OCC
is maintaining that, in order to comply with the statute, the company must republish
notice simply because the company is now supporting the staff's proposal in the staff
report of investigation in this case. The Commission finds. that OCC's contention is
without merit. Furthermore, as OCC acknowledges in its brief, the notice for public
hearing did appropriately state that one of the issues in the case was the rate design and
included straight fixed variable (OCC Br. at 6).

III. RATE DETERMINANTS:

As proposed under the stipulation, the value of DEO's property used and useful in
the rendition of gas service as of the date certain is $1,404,744,493. The Commission finds
the rate base stipulated by the parties to be reasonable and proper, and adopts the
valuation of $1,404,744,493 as the rate base for purposes of these proceedings.

The stipuiation recommends that rates be approved that would enable DEO to earn
a rate of return of 6.49 percent. As noted above, the Commission believes that the rate of
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return ahould be reduced by 20 basis points to 8.29 percent. The Com,,,ia4ion finds that a
rate of return of 8.29 percent is fair and reasonable for DEO. We will, therefore, authorize
a rate of return of 8.29 percent for purposes of these cases.

Applying a rate of return of 8.29 percent to. the value of the used and useful
property as of the date certain results in required operating income of $116,453,318. Under
the stipulation, the parties agreed that the adjusted operating income of DEO during the
test year was $93,250,390. This results in an income deficiency of $23,202,928, which, when
adjusted for uncollectibles and taxes, results in a revenue increase of $37,476,976.
Therefore, we find that a revenue increase of $37A76,976 is reasonable and should be
approved.

IV. TARIFFS:

As part of its investigation in this matter, the staff reviewed the company's various
rates and charges, and the provisions governing terms and conditions of service. On
October 8, 2008, the company filed proposed tariffs which reflect the agreement of the
parties to the stipulation. In addition, the tariffs filed on October 8, 2008, include
provisions for the modified SFV rate design proposed by DBO, staff, and OOGA. DEO
indicated that these proposed tariffs will be substantially identical to the final compliance
tariffs that will be fiied with approved rates and appropriate effective dates inserted if the
final order does not require alteration of the terms and conditions contained therein. The
Commission has reviewed the proposed tariffs and found that they correctly incorporate
the provisions of the stipulation and the modified SFV rate design. The proposed tariffs
filed on October 8, 2008, should be approved, subject to modification to reflect the rate of
return approved by this opinion and order. Therefore, the Commission finds that DEO
should file, in final form, four, complete, printed copies of the final tariff, as modified, with
the Commission's docketing division, consistent with this order. The effective date of the
increase shall be a date not earlier than the date upon which final tariffs are filed with the
Commission and the date on which DEO files proposed tariffs addressing the low-income
pilot program. The new tariffs shall be effective for service rendered on or after such

effective date.

With regard to the tariffs addressing the low-income pilot program required by this
order, the Commission finds that DEO should file proposed revised tariffs in accordance
with our directives for this pilot, as set forth in this order. Upon review of the tariffs, the
Commission will issue an entry approving the tariffa implementing the pilot program.

FINDINGS OF FACT:

(1) On July 20, 2007, DEO filed a notice of intent to file an
application for an increase in rates. In that notice, the company
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requested a test year beginning January 1, 2007, and ending
December 31, 2007, with a date certain of March 31, 2007.

(2) By Commfssion entry issued August 15, 2007, the test year and
date certain were approved.

(3) On August 30, 2007, DEO filed applications requesting approval
for an increase in gas distribution rates, for an altemative rate
plan for its gas distribution service, and to modify certain
accounting methods, 07-829, 07-829, 07-830, and 07-831,
respectively. On December 13, 2006, DEO filed an application,
06r1453, for approval of an automatic adjustment mechanism,
associated with the deployment of AIvIIi equipment. On
February 22,2008, DEO filed an application, 08-169 for approval
of an automatic adjustment mechanism to recover costs
associated with its PIR program. By entry of April 9, 2008, the
Commission, inter alia, granted DEO's request to consolidate
these five cases.

(4) The Commission granted intervention to Citizens Coalition,
OEG, IGS, Dominion Retail, Stand, Local G555, Irntegrys,
OOGA, OCC, OPAE, IEU-Ohio, and Cleveland. On June 19,
2008, and July 28, 2008, IEU-Ohio and OEG, respectively, filed
notices of withdrawal from these proceedings.

(5) The Commission granted a motion to admit David C. Rinebolt
to practice pm hac vice on behalf of OPAE.

(6) On May 23, 2008, the report of conclusion and
recommendations of the financial audit of DEO by Blue Ridge
Consulting Services, Inc., was filed.

(7)

(8)

(9)

On June 12, 2008, staff filed its written report of investigation
with the Commission in 07-829, 07-830, 07-831, and 06-1453.

Objections to the staff report in 07-829, 07-830, 07-831, and
06-1453 were filed by Cleveland, DEO, OCC, Citizens Coalition,
Integrys, and OPAE.

On June 12, 2008, staff filed its written report of investigation of
08-169 with the Commission.
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(10) Objections to the staff report in 08-169 were filed by DEO and
OCC

(11) Local publfc hearings were held as follows: Youngstown on
July 28, 2008 and August 19, 2008; Lima on July 29, 2008; Canton
on July 31, 2008; Akron on July 31, 2008, and August 21, 2008;
Cleveland on August 4, 2008; Geneva on August 4, 2008;
Marietta on August 5, 2008; and Garfield Heights on August 18,
2008.

(12) DEO published notice of the local pubhe hearings and the
evidentiary hearing.

(13) A prehearing conference was held on July 8, 2008.

(14) The evidentiary hearing commenced on August 1, 2008, and
concluded on August 27, 200i8.

(15) On August 22, 2008, as supplemented on October 14, 2008, a
stipulation was filed in these matters which resolved all
outstand'mg issues except the issue of rate design. Signatories
to the stipulation include DEO, staff, OCC, OPAE, Citizens'
Coalition, OOGA, Stand, and Cleveland.

(16) Initial briefs were filed by OCC, DEO, OPAE, C7eveland,
Neighborhood Coalition, OOGA, and staff on September 10,
2008. Reply briefs were filed by DFO, staff, OCC, OPAE,
OOGA, and Cleveland on September 16, 2008.

(17) An oral argument was held before the CoT++*++iGsion on
September 24, 2008, on the issue of rate design.

(18) The company filed proposed revised tariffs and proof of
publication of the application and the hearings.

(19) The value of all of the company's property used and useful for
the rendition of service to its customers affected by this
application, determined in accordance with 5ection 4909.15,
Revised Code, is not less than $1,404,744,493.

®0®d54,
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(20) Applying a rate of return of 8.29 percent results in required
operating income of $116,453,318. Under the stipulation, the
parties agreed that the adjusted test year operating income was
$93,250,390. This results in an income deficiency of $23,202,928,
which, when adjusted for uncollectibles and taxes, results in a
revenue increase of $37,476,976.

(21) DFiO's proposed revised tariffs are consistent with the
discussion and findings set forth in this opinion and order and
shall be approved, except for modification based on our
adjustment of the rate of return. DEO shall file in final form,
four, complete printed copies of the final tariff consistent with
this order.

DEO should file proposed revised tariffs addressing the low-
income pilot program.

DEO shouid conduct a review and report back to the staff
within 180 days on the beclu*ical capability of DFA's advanced
metering system.

(24) That the DSM collaborative should file a report within nine
months of this order identifying the economic and achievable
potential for energy efficiency improvements and program
designs to implement further reasonable and prudent
improvements in energy efficiency.

CONC[.USIONS OF LAW:

(1)

(2)

DEO is natural gas company as defined by Section
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code.

The company's application was filed pursuant to, and this
Commission has jurisdiction of the application under, the
provisions of Sections 4909.17, 4909.18, and 4909.19, Revised
Code, and Chapter 4929, Revised Code, and the application
complies with the requirements of these statutes.

®®^OE) 5



07-829-GA-AIR et a1.

Staff investigations were conducted and reports duly filed and
mailed, and public hearings held herein, the written notice of
which complied with the requirements of Sections 4909.19 and
4903.083, Revised Code.

(4) The stipulation submitted by the parties, as modified on this
opinion and order, is reasonable and, as indicated herein, shall
be adopted.

(5) The existing rates and charges for service are insufficient to
provide the applicant.with adequate net annual compensation
and return on its property used and useful in the provision of
service.

(6) A rate of return of 8.29 percent is fair and reasonable under the
circumstances of this case and is sufficient to provide the
applicant just compensation and return on its property used
and useful in the provision of service to its customers.

(7) The company is authorized to withdraw its current tariffs and
to file, in final form, revised tariffs which the Co*n*ntscion has
approved herein,

Q.RDER:

It is, therefore,

-32-

ORDERED, That the joint stipulation filed on August 22, 2008, as modified in this
opinion and order, be approved in accordance with this opinion and order. It is, further,

ORDERED, That, in accordance with this opinion and order, DEO conduct a review
and report back to the staff within 180 days on the technical capability of DEA's advanced
metering system. It is, further,

ORDERED, That the application of DEO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,

further,

ORDERED, That, consistent with this opinion and order DEO shall file a cost of

service study within 90 days. It is, further,

r0®o®
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ORDBRED, That, consistent with this opinion and order, the DSM collaborative file
a report witlun nine months of this order identifying the economic and achievable
potential for energy efficiency improvements and program designs to implement further
reasonable and prudent improvements in energy efficiency. It is, further,

ORDERED, That DEO implement a one-year low-income pilot program consistent
with this opinion and order and file proposed revised tariffs addressing the low-income
pilot program. It, is fvrther,

ORDERED, That DEO be authorized to file in final form four complete copies of the
tariff consistent with this opinion and order (other than the requi=ent for a low-income
pilot program) and to cancel and with:draw its superseded tariffs. DEO shall file one copy
in its TRF docket (or may make such filing electronically as directed in Case No. 06-900-
AU-WVR) and one copy in this case docket The remaining two copies shall be designated
for distribution to the Rates and Tariffs, Energy and Water Division of the Com.mission's
Utilities Department. It is, further,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
all of the following: the date of this opinion and order; the date upon which four complete,
printed copies of final tarifls are filed with the Commission; and the date on which DEO
files proposed tariffs addressing the low-income pilot program. The new tariffs shall be
effective for service rendered on or after such effective date. It is, further,

ORDERED, That DEO shall notify aIl affected customers via a bill message or via a
bi.1l insert within 30 days of the effective date of the tariffs. A copy of the customer notice
shall be submitted to the Commission's Service Monitoring and Enforcement Department,
Reliability and Service Analysis Division, at least 10 days prior to its distribution to
customers. It is, further,

. ORDERED, That nolhing in this opinion and order shall be binding upon the
Commission in any future proceeding or investigation involving the justness or
reasonableness of any rate, charge, rule, or regulation. It is, further,

IOOOp,57
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ORDERED, That a copy of thts opinion and order be served on all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

Alan R. Schriber, Chairman

A,-e a, ^^ - ad2 -'r.,
Paul A. Centole7la

Valerie A. Lemmie

C1v1TP/SEF:ct

Entered in the Journal

OCT 15 2008

Il^-022(^

Rene( ! J. jenkins
Secretary
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4903.0151 Wristen opinions filed Ly commission in a!l

contested cases.

In all contested cases heard by the public utilities commission, a comGlet;e record of all of the
proceedings shall be made, inciuding a-tranScript of all testimony and ot all exhibits, and the
commission shall file, with the records of such cases, findings of fact and written opinions setting forth
the reasons prompting the decisions arrived at, based upon said findings of fact.

LffecLlve Date: 1C-ZV-1JS3
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49®5.`'& ^ZrViCe a'9id facilities re^iuired - ^iieredSG^lsa^e^

charge prohibited.

Every public utillty shall furnish necessart and adequate service and facilities, and everr public utility

shall furnish and provide with respect to its business such instrumentalities and facilities, as are

adequate and in all respects j ust and reasonable. All charges made or demanded for any service

rendered, or to be rendered, shall be just, reasonable, and not more than the charges allowed by law

or by order of the public utilities :.ommission, and no unjust or unreasonable charge shall be made or

demanded for, or in connection with, any service, or in excess of that allowed by law or by order of the

commission.

Effective Date: 10-01-1953

(0QOG6 0
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4909.JL5 FixaLlun of reasonable rate.

(A) The public utilities commission, when fixing and determining just and reasonable rates, fares, tolls,

rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used and useful in rendering

the public utility service for which rates are to be fixed and determined. The valuation so determined
shall be the total value as set forth in division (3) of section 4909,05 of the Revised Code, and a
reasonable allowance for materials and supplies and cash working capital, as determined by the

commission.

The commission, in its discretion, may include in the valuation a reasonable allowance for construction

work in progress but, in no event, may such an allowance be made by the commission until it has

determined that the particular construction project is at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the commission shall

consider, among other relevant criteria, the per cent of time elapsed in construction; the per cent of

construction funds, excluding allowance for funds used during construction, expended, or obligated to

such construction funds budgeted where all such funds are adjusted to reflect current purchasing
power; and any p"ysical inspection performed by or on be"alf of any party, ir,cluding the commission's

staff.

A reasonable allowance for construction work in progress shall not exceed ten per cent of the total

valuation as stated in this division, not including such allowance for construction work in progress.

Where the commission permits an allowance for construction work in progress, the dollar value of the
project or portion thereof included in the valuation as construction work in progress shall not be
included in the valuation as plant in service until suc" time as the total revenue effect of the
construction work in progress allowance is offset by the total revenue effect of the plant in service
exclusion. Carrying charges calculated in a manner similar to allowance for funds used during

construction shall accrue on that portion of the project in service but not reflected in rates as plant in
service, and such accrued cari-Ying charges shall be included In the valuation of the property at the
conclusion of the offset period for purposes of division (3) of section 4909.05 of the Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as it relates to a

particular construction project shall be reflected in rates for a perlod exceeding forty-elght consecutive

months commencing on the date the initial rates reflecting such allowance become effective, except as

otherwise provided in this division,

The applicable maximum period in rates for an allowance for construction v.ork in progress as it relates

to a particular construction project shall be tolled if, and to the extent, a delay in the in-service date of

the project is caused by the action or inaction of any federal, state, county, or municipal agency having

jurisdiction, where such action or inaction relates to a change in a rule, standard, or approval of such
agency, and w"ere such action or Inaction is not the result of the failure of the utility to reasonably

endeavor to comply with any rule, standard, or approval prior to such change.

In the event that such period expires before the project goes into service, the commission shall

0o®061
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exclude, from the date of expiration, the allowance for the project as construction work in progress

from rates, except that the commission may extend the expiration date up to twelve months for good

cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated construction of a

project for which it was previously permitted a construction work in progress allowance, the

commission immediately shall exclude the allowance for the project from the valuation.

In the event that a construction t^^ork in progress project previously included in the valuation is

removed from the valuation pursuant to this division, any revenues collected by the utility from its

customers after April 10, 1985, that resulted from such prior Inclusion shall be offset against future

revenues over the same period of time as the project was included in the valuation as construction

work In prvgres''s, The tvtal revenue effect of such offset shall not exceed tlie total revenues previously

collected.

in no event shall the total revenue effect of any offset or offsets provided under division (A)(1) of this

section exceed the total revenue effect of any construction :vork in progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined in division (A)(1)

of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair ar^ reasonable rate of

return as determined under division (A)(2) of this section to the valuation of the utility determined

under division (A)(1) of this section;

(4) Tlle cost to the utility of render'sng the public utility service for the test period less the total of any
interest on cash or credit refunds paid, pursuant to section 4909.42 of the Revised Code, by the utility

during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in the discretion of the
commission, be computed by the normalization method of accounting, provided the utility maintains

accounting reserves that reflect differences between taxes actually payable and taxes on a normalized
basis, provided that no determination as to the treatment in the rate-making process of such taxes
shall be made that will result In loss of any tax depreciation or other tax bene`t to which the utility

would otherwise be entitled, and further provided that such tax benefit as redounds to the utility as a
result of such a computation may not be retained by the company, used to fund any dividend or
distribution, or utilized for any purpose other than the defrayal of the operating expenses of the utility
and tl^e defrayal of the expenses of the utility in connection with construction work.

(b) The amount of any tax credits granted to an electric light company under section 5727,391 of the

Revised Code for Ohio coal burned prior to January 1, 2000, shall not be retained by the company,
used to fund any dividend or dlstribution, or utilized for any purposes other than the defrayal of the
allowable operating expenses of the company and the defrayal of the allowable expenses of the
company in connection with the installation, acquisition, construction, or use of a compliance facility.
The amount of the tax credits granted to an electric light company under that section for Ohio coal
burned prior to January 1, 2000, shall be returned to its customers withln three years after initially

claiming the credit through an offset to the company's rates or fuel component, as determined by the

0000^'^2
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commission, as set forth in schedules filed by the company under section 4905.30 of the Revised Code.
As used in division (A)(4)(c) of this section, "compliance facility" has the same meaning as in section

5727.391 of the Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility is entitled by adding
the dollar amount of return under division (A)(3) of this section to the cost of rendering the public

utility service for the test period under division (A)(4) of this section.

(C) The test period, unless otherwise ordered by the commission, shall be the twelve-month period

beginning six months prior to the date the application is filed and ending six months subsequent to
that date. In no event shall the test period end more than nine months subsequent to the date the

application is filed. The revenues and expenses of the utility shall be determined during the test period.

T"e Aate certain S"ali be not later t"an the date vf f iiing.

(D) When the commission is of the opinion, after hearing and after making the determinations under

divisions (A) and ( B) of this section, that any rate, fare, charge, toll, rental, schedule, classification, or

service, or any joint rate, fare, a.harge, toii, rental, schedule, CiassifiCation, or service rendered,
charged, demanded, exacted, or proposed to be rendered, charged, demanded, or exacted, is, or will
be, unjust, unreasonable, unjustly discriminatory, unjustly preferential, or in violation of law, that the
service is, or will be, inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by

any such public utiiity are insufficient to yield reasonable compensation for the service rendered, and

are unjust and unreasonable, the commission shall;

(1) With due regard among other things to the value of all property of the public utility actually used

and useful for the convenience of the public as determined under division (A)(1) of this section,

exciuding from such value the value of any franchise or right to own, operate, or enjoy the same in
excess of the amount, exclusive of any tax or annual charge, actually paid to any political subdivision
of the state or county, as the consideration for the grant of such franchise or right, and excluding any

value added to such property by reason of a monopoly or merger, vaith due regard i n determining the

dollar annual return under division (A)(3) of this section to the necessity of making reservation out of

the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts in each case,

(a) Including a fair and reasonable rate of return determined by the commission with reference to a
cost of debt equal tm the actual embedded cost of debt of such public utility,

(b) But not including the portion of any periodic rental or use payments representing that cost of

property that is included in the valuation report under divisions ( F) and (G) of section 4909.05 of the

Revised Code, fix and determine the just and reasonable rate, fare, charge, toll, rental, or service to be
rendered, charged, demanded, exacted, or collected for the performance or rendition of the service

that will provide the public utility the allowabie gross annual revenues under division (B) of this

section, and order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted
for the existing one. After such determination and order no change in the rate, fare, toll, charge,

rental, schedule, classification, or service shall be made, rendered, charged, demanded, exacted, or
changed by such public utility wit"out the order of t"e commission, and any other rate, fare, toll,

charge, rental, classification, or service is prohibited.

http:// cod-cs.ohio.goviore/,'r909.15
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(E) Upon application of any person or any public utility, and after notice to the parties in interest and
opportunity to be heard as provided in Chapters 4901., 4903., 4905., 4907., 4909., 4921., and 4923.
of the Revised Code for other hearings, has been given, the commission may rescind, atter, or amend
an order fixing any rate, fare, toll, charge, rental, classification, or service, or any other order made by
the commission. Certified copies of such orders shall be served and take effect as provided for original

orders.

Effective Date: 11-24-1999
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4909.318 Appii;,pticn to 1-ostablish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification, charge, or rental, or to
modify, amend, change, increase, or reduce any existing rate, joint rate, toll, c!assiflcation, charge, or
rental, or any regulation or practice affecting the same, shall file a written application with the public
utilities commission. Except for actions under section 4909,16 of the Revised Code, no public utility

may issue the notice of intent to file an application pursuant to division (B) of sectlon 4909.43 of the
Revised Code to increase any existing rate, joint rate, toll, classification, charge, or rental, untii a flnal
order under this section has been issued by the commission on any pending prior application to
increase the same rate, joint rate, toll, classification, charge, or rental or until two hundred seventy-
flve days after filing such application, whichever is sooner. Such application shall be verified by the
president or a vice-pres!dent and the secretary or treasurer of the app!icant. Such application sha!!
contain a schedule of the existing rate, joint rate, toll, classification, charge, or rental, or regulation or
practice affecting the same, a schedule of the modif!cation amendment, change, !ncrease, or reduction
sought to be established, and a statement of the facts and grounds upon which such application Is
based, If such application proposes a new service or the use of new equ!pment, or proposes the
establishment or amendment of a regulation, the application sha!l fully describe the new service or
equipment, or the regulation proposed to be established or amended, and shail explain how the
proposed service or equipment differs from services or equipment presently offered or In use, or how
the regu!ation proposed to be established or amended differs from regulations presently in effect. The
application shall provide such additional information as the commission may require in its discret!on. If
the commission determines that such application is not for an increase In any rate, joint rate, toll,

classification, charge, or rental, the commission may permit the filing of the schedule proposed in the
app!icat!on and fix the t!me when such schedule shall take effect. If !t appears to the commission that
the proposals in the application may be unjust or unreasonable, the commission shail set the matter
for hearing and shall give notice of such hearing by sending written notice of the date set for the

hearing to the public utility and publishing notice of the hearing one time in a newspaper of general
circulation in each county !n the ser.:ice area affected by the application. At such hearing, the burde;,
of proof to show that the proposals in the application are just and reasonable shall be upon the public
utility. After such hearing, the commission shall, where practicable, Issue an appropriate order within

six months from the date the application was filed.

If the com,mission determines that sald application is for an increase !n any rate, joint rate, toll,

classification, charge, or rental there shall also, unless otherwise ordered by the commission, be filed
with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the se rice referred to in such appiicat!on, as

provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its receipts, revenues,

and incomes from ali sources, all of !ts operating costs and other expenditures, and any analysis such

public utility deems applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, ar^ net worth;

!V V ®Pl.7 's
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(E) A proposed notice for newspaper publication fully disclosing the substance of the application. The
notice shall prominently state that any person, firm, corporation, or association may file, pursuant to
section 4909.19 of the Revised Code, an objection to such increase which may allege that such
application contains proposals that are unjust and discriminatory or unreasonable. The notice shatl
further include the average percentage increase in rate that a representative industrial, commercial,

and residential customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

Effective Date: 0 1-1 i i9VJ
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Upon the filing of any application for increase provided for by section 4909.18 of the Revised Code the
public utility shall forthwith publish the substance and prayer of such application, in a form approved
by the public utilities commission, once a week for three consecutive weeks in a newspaper published
and in general circulation throughout the territory in which such public utility operates and affected by

the matters referred to in said application, and the commission shall at once cause an investigation to
be made of the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith. Within a reasonable time as determined by the commission after the filing of
such application, a written report shall be made and filed with the commission, a copy of which shall be
sent by certified mail to the applicant, the mayor of any municipal corporation affected by the
application, and to such other persons as the commission deems interested, If no objection to such
report is made by any party interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearing upon said application,

giving notice thereof to all parties interested. At such hearing the commission shall consider the
matters set forth in sai ; application and make such order respecting t"e prayer thereof as to it seems

just and reasonable.

If objections are filed with the commission, the commission shall cause a pre-hearing conference to be
held between all partles, intervenors, and the commission staff in all cases involving more than one

hundred thousand customers.

If objections are filed with the commission within thirty days after the flling of such report, the

application shall be promptly set down for hearing of testimony before the commission or be forthwith

referred to an attorney examiner designated by the commission to take all the testimony with respect

to the application and objections which may be offered by any interested party. The commission shall

also fix the time and place to take testimony giving ten days' written notice of such time and place to

all parties. The taking of testimony shall commence or, the date fixed in said notice ar,d shall continue

from day to day until completed. The attorney examiner may, upon good cause shown, grant

continuances for not more than three days, excluding Saturdays, Sundays, and holidays. The

commission may grant continuances for a longer period than three days upon its order for good cause

shown. At any hearing involving rates or charges sought to be increased, t"e burden of proof to show

that the increased rates or charges are just and reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of such testimony noting all

objections made and exceptions taken by any party or counsel, shall be made, signed by the attorney

examiner, and filed with the commission. Prior to the formal consideration of the appiication by the

commission and the rendition of any order respecting the prayer of the application, a quorum of the

commission shall consider the recommended opinion and order of the attorney examiner, in an open,

formal, public proceeding in which an overview and explanation is presented orally. T"ereafter, the

commission shall make such order respecting the prayer of such application as seems just and

reasonable to it.

In all proceedings before t"e commission in w"ich the taking of testimony is required, except when

heard by the commission, attorney examiners shall be assigned by the commission to take such
testimony and fix the time and place therefor, and such testimony shall be taken in the manner
prescribed in this section. All testimony shall be under oath or affirmation and taken down and

(U®®0 6 7
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transcribed by a reporter and made a part of the record in the case. The commission may hear the
testimony or any part thereof in any case without having the same referred to an attorney examiner
and may take additional testimony. Testimony shall be taken and a record made in accordance with

such general rules as the commission prescribes and subject to such special instructions in any

proceedfngs as it, by order, directs.

Effective Date: 01-11-1983
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4929.il3 PodICy ot state as to natwra^ gas s^r^r^^^^s and

goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably priced natural gas

services and goods;

(2) Promote the availability of unbundied and ^omparable natural gas services ai^d goods that provide

wholesale and retail consumers with the supplier, price, terms, conditions, and quality options they

elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers effective choices over

the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and demand-side natural gas

services and goods;

(5) Encourage cost-effective and efficient access to information regarding the operation of the
distribution systems of natural gas companies in order to promote effective customer choice of natural

gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets through the development

and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and goods in a manner

that achieves effective competition and transactions between willing buyers and willing sellers to
reduce or eliminate the need for regulation of natural gas services and goods under Chapters 4905.

and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and goods by avoiding
subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of nonjurisdictional and

exempt services and goods do not affect the rates, prices, terms, or conditions of nonexempt,

regulated services and goods of a natural gas company and do not affect the financial capability of a

natural gas company to comply with the policy of this state specified in this section;

(i0) Facilltate the sta'te's competitiveness in the gioi'ial economy;

(11) Facilitate additional choices for the supply of natural gas for residential consumers, including

aggregation;

(12) Promote an alignment of natural gas company Interests with consumer interest In energy

efficiency and energy conservation.

r®®®®6 19
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L,aW3it0I - ORC -4929.02 Poiicy of state as to ilat̀uTal gas services and goods. Fage z or z

(B) The public utilities commission and the office of the consumers' counsel shall follow the policy
specified in this section in exercising their respective authorlties relative to sections 4929.03 to

4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the public utilities
commission's construction or application of division (A)(6) of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008
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The Office of the Ohio Consumers' Counsel ("OCC") the City of Cleveland, the

Ohio Partners for Affordable Energy, the Neighborhood Environmental Coalition, the

Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the

Consumers for Fair Utility Rates ("Citizens Coalition") (collectively "Joint Consumer

Advocates") apply for rehearing of the October 15, 2008 Opinion and Order ("Order")

issued by the Public Utilities Commission of Ohio ("Commission" or "PUCO").

Through this Joint Application for Rehearing, the Joint Consumer Advocates seek to

protect approximately 1.2 million residential utility customers of The East Ohio Gas

Company d/b!a Doniinion East Ohio ("DEO" or "Company") from the consequences of

the straight fixed variable ("SFV') rate design ordered by the Commission.

Pursuant to R.C. 4903.10 and Ohio Adin. Code 4901-1-35, the Order was unjust,

unreasonable and unlawfol and the Commission abused its discretion because:

A. The Commission erred when it failed to comply with the
requirements of R.C. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

B. The Commission erred by approving a rate design for a two-year transition
period without establishing R.C. 4909.18 and R.C. 4909.19 as governing
the process for detemiining the rate design that will be implemented after
the two-year transition period.

C. The Commission erred by approving a rate design that includes an
increase to the monthly residential cust.omer charge without
providing consumers adequate notice of the 3FV rate design
pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.

D. The Commission erred by approving an SFV rate design that
discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.

E. The Commission erred by approving a rate design that
unreasonably violates prior Conunission precedent and policy.
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The reasons for granting this Joint Apptication for Rehearing are set forth in the

attached Memorandum in Support. Consistent with R.C. 4903.10 and the Joint Consumer

Advocates' claims of error, the PUCO should reverse its Order.

Respectfully subntitted,

Serio, Counsel of Record
S. Sauer

Gregory J. Poulos
Assistant Consumers' Counsel
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sauerQocc.state.oh.us
ooulosCâ,occ.state.oh us

I

Robert J. Triozzl, Director of Law
Steven Beeler
Cleveland City Hall
601 Lakeside Avenue, Room 206
Cleveland, Ohio 44114-1077
216-664-2800 (Telephone)
216 644-2663 (Facsimile)
RTriozzi@city.qteveland.oh.us
SbeelerCâ citv.cleveland.oh.us

r3ddorneysforlhe City of Cleveland
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I. INTRODUCTION

In this case, the Canmission is placing its desire to ensare that DEO has

sufficient revenues to cover its fixed costs over the interests of residential customers' and

their desire to engage in conservation efforts. The Commission has identified two ways

to protect the Company's revenue stream: (1) a straight fixed variable rate design; and (2)

a decoupling mechanism. A straight fixed variable rate design provides the utility with

greater guaranteed revenues by dramatically increasing the fixed monthly customer

charge. In addition to greater guaranteed revenues the utiGty does not have to account for

and refand to its customers any over-recovery, as would be necessitated by a rate design

with a decoupling mechanism. Before the Commission makes an ultimate decision it

should have all the facts and analysis it requires on the record.

In the Commission's Order there is recognition that indeed all facts and analysis

are not available by the fact that the Commission has identified certain issues that must

be fiuther analyzed by the Company and/or other interested parties (e.g. the DSM

Collaborative) who were ordered to perform studies and provide the Commission with

certain information on a prospective basis? The Commission is attempting to fiIl gaps in

the record evidence it needs to make a decision on the appropriate rate design, by

ordering these studies. A better course of action would be to order these studies and

evaluate the results before implementing such dramatic changes in the way DEO charges

its customers. Thus, a more complete evaluation intended to fully understand the

implications of implementing the SFV rate design is itnperative. Following such an

' 1Lis interest was clearly displayed by the hundreds of residential customers who attcnded the
Local Public Hearings, the over 175 residential custonws who testified at the Local Public
Hearings and the over 275 letters subniitted on the record, in opposition to the SFV rate design.

2 Order at 23, 25 and 27.

I
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evaluation, the interested parties should be entitled to their due process rights as the

Conunission undertakes a process to review the impacts ofthe SFV rate design, and

determine the appropriate rate design going forward.

The Commission should reconsider its decision to implement the SFV rate design

for a number of legal arguments made by parties opposed to the SFV rate design. DEO

did not request the SFV rate design in its rate case application ("Application") and

therefore failed to provide the customer notice required under Ohio law. ln addition, the

SFV rate design sends an improper price signal to the customer and adversely impacts the

customers' conservation efforts by extending the payback period for energy efficiency

investments. The SFV rate design unreasonably increases the fixed monthly customer

charge in violation of the regalatory principle of gradualism.

The Joint Consumer Advocates are particularly concerned about the effects of the

SFV rate design on Oliio's working poor. From a social justice standpoint, a public

policy that forces a struggling family living just above the poverty line in a small

apartment with the thermostat tumed low to pay as much as Commercial and Industrial

customers whose usage is as high as 3,000 Mef per year, and homeowners with large

homes is unconscionable. The Company and the Commission Staff have failed to

demonstrate that such subsidies are not occuning. They have failed to provide evidence

to demonstrate that all, or even a majority of low-income customers are using more

natural gas than large customers, and they have failed to establish a public policy

rationala for charging low- users the same amount as large users. Finally, the low-

income pilot program as ordered by the Commission in these cases is a smaller program

than the pilot program ordered in the Duke Energy-Ohio ("Duke") rate case, despite the

2
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fact that DEO is three times the size of Duke, and the well documanted economic

problems in DEO's service territory.

The Commission is strongly and respectfully urged to encourage conservation and

protect vulnerable Ohioans by rejecting the straight fixed variable rate design and

retuming to the current rate design or adopting a decoupling mechanism with appropriate

consumer safeguards.

U. PROCEDIIRAL HISTORY

On July 20, 2007, DEO filed a Pre-Filing Notice of its intent to increase rates for

the natural gas distribution service that is provided through its gas pipelines. On August

30, 2007, DEO filed its Application in these cases ("Rate Case"), to increase the rates that

customers pay.

Motions to Intervene were filed by the OCC,' Stand Energy Corporation

("Stand")," OPAE,' Ohio Energy Group ("OEG"),6 Interstate Gas Supply, Ine. ("IGS"),'

the City; the Citizens Coalition; Integrys Energy Services, Inc. ("Integtys"),10 Dominion

Retail, Inc. ("Dominion RetaiP')," Industrial Energy Users-Ohio ("IE.U"),12 Utility

' OCC Motion to lntervene (September 12, 2007).

4 Stand Moiion to Intervene (idovember 21, 2007).

$ OPAE Motion to Intervene (July 26, 2007).

° oEG Motiou to Intervene (August I, 2007).

' IGS Motion to Intervene (August 17, 2007).

s City Motion to Intervene (June 17, 2008).

' TLe Citizen Coatition's Motion to Intervene (August 10, 2007).

10 Integrys Mption to Intervene (Januaty 7, 2008).

" Dominion Retail Motion to Intervene (September 17, 2007).

Z IEU Motion to Intervene (Septendter 24, 2007). (IEU on June 19, 2009 withdrew from these cases).

3
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Workers Union of America ("Union")," Ohio Oil and Gas Association ("OOGA"),1° and

Direct Energy Services, LLC. ("Direct").13

On September 13, 2007, the Company filed the direct testimony of nine Company

witnesses and outside experts. On May 23, 2008, the PUCO Staff filed its Staff Report of

Investigation ("Staff Report") and the Report of Conclusions and Recommendations on

the Financial Audit by Blue Ridge Consulting Services, Fnc_ ("Blue Ridge Report").

On September 20, 2007, DEO filed a first Motion to Consolidate its advanced

meter reading ("AMR") program application with the rate case Application. The AMR

Application was initially filed in 2006, and sought recovery fior the funds to be used by

the Company to pay for the AMR program through a cost recovery charge to customers.1B

The AMR Application projected AMIt program costs of approximately $100-110 million

Then six months into the rate case review process, on February 22, 2008, DEO

filed a second Motion to Consolidate." This Motion to Consolidate sought to add yet

another revenue requirement to the Rate Case Application - this time a $2.6 billion (in

2007 dollars)" Pipeline Infrastructure Replacement ("PIR") Application." The PIR

AppGcation was initially filed as a "UNC" filing, or an unclassified filing, and assigned

" Union Motion to Intervene (December 28, 2007).

'a OOGA Motion to Intervene (Febenary 29, 2008).

15 Direct Motion to intervene (January 18, 2008).

16 AMR Application at 6.

"In the Matter of the Application of the East Ohfo Gas Company d/b/a Dominion East Ohiofor Approval
of Tari,/J's to Recover Certaia Costs Associated with A Pipetine Infrastruonm Replacement Program
Through an Automatic AdJastment Clause, And for Certafn AccounHng Treahnent, Case No. 08-169-GA-
UNC, Motion to Consolidate, (Febniary 22, 2008). ('PIIL Case").

's Based on the fact that the Company only calculates the PIR Application costs in tcrms of "2007 dollars"
and the fact that the AMR Appflcation costs have already itteteased by 10% in less than a year from $110-
$110 niillion to $126.3 million, leads to inevitable conclusion that the PIR Application costs will far and
away exceed the $2.6 billion price tag that the Company has identified in tbie case.

'9 P1R Case, Applieation (February 22,2008) at 11,

4
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Case No. 08-169-GA-UNC.

Between June 20 and June 23, 2008, OCC, DEO, OPAE, IGS, Integrys, the City,

and the Coalition filed objections to the Staff Report, and Stunraaties of Major Issues.20

On June 23, 2008, OCC filed testimony of eight witnesses,2' and DEO filed the

Supplemental Testimony of three v3itnesses.u

On August 22, 2008, the parties to the cases entered into a Stipulation and

Reoommendation ("Stipulation") that settled all issues except for the rate design issue

involving the fixed monthly customer charge. The major issues that OCC and the other

parties settled include, inter alia, a fair and reasonable revenue requirement, agreement to

establish a pipeline infrastructure program with reasonable price caps, and establishment

of a program to address the safety concems and replacement of risers in a reasonable time

period.-' Under the Stipulation, all representatives of residential customers -- who will be

forced to bear the impact of the SFV rate design -- OCC, OPAE,' the City, and the

Citizens Coalition have reserved their right to litigate the rate design issue. The PUCO

Staff, DEO and OOGA support of the SFV rate design which represents a radical

departure from decades of PUCO regulaiion of natural gas Local Distribution Companies

10 OCC, DEO, OPAE, the City, and the Coalition were the only parties who filed objections that
specifically addxessed the rate design issue that was the subject of litigation in the evidentiaxy
hearing.

21 7he following witnesaes filed Direct Testimony on behalf of the OCC: Wilson Gonzalez, Steven
B. Hioes, Beth E. Hixon, Frank W. Radigan, Trevor R. Roycro8, Patricia A. Tanner, James D.
Williams, J. Randall Woolridge.

zE The following witnesses filed testimony on behalf of DEO: Viclci H. Friscic (Supplemental),
Jeffrey A. Murphy (Second Supplemental), and Michael J. Vilbert (Supplemental).

23 Staff fix. No. 3B (Puican Second Suppleniental Testimony) at 2-3 (August 25, 2008).

24 OPAE is a provider of weatherization and essential infrastructure services to the low income
residential consumers wiffiin DBO's service territory.
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("LDCs") in Ohio. Noteworthy is that no group that purports to represent the interests of

consumers supported the SFV.

The Conunission held ten local pubHc hearings between and July 28 and August

21, 2008," and the evidentiary hearings were conducted between August 1 and 27, 2008.

On August 26, 2008, the OCC filed rebuttal testimony,' and on August 27, 2008, DEO

filed sttrrebuttal testimony." The Attomey Examiners ordered an extremely short

briefing schedule of only 14 days - that incorporated the Labor Day Holiday -- for initial

briefs, and only 6 days for reply briefs and included an unprecedented fifteen page

lintitation for the initial and reply briefs. As a result, OCC and other parties were forced

to make difficult decisions about what legal arguments could and could not be advanced

given the constraints imposed by the Cornmission. The initial briefs were due on

September 10, 2008, and reply briefs due on September 16, 2008. An oral argument was

conducted on September 24, 2008.

The Commission issued its Opinion and Order ("Order") on October 15, 2008, in

which the Commission approved the SFV rate design, which all but ends the tinne-

honored practice of billing customers per cubic foot of the gas they use, which is the most

significant part of the customer distribution cost deternrined in a base rate proceeding.

M. STANDARD OF REVIEW

Applications for Rehearing are govemed by R. C. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty (30) days after issuance of an order

ss Order at 5.

^ OCC Hx. No. 22 (Colton Rebutta! Testimony).

27 DEO Ex. No. 1.5 (Murphy Surrebuttal Testiamny).
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from the Connnission, "any party who has entered an appearance in person or by counsel

in the proceeding may apply for rehearing in respect to any matters determined in the

proceeding." Furthermore, the application for rehearing must be "in writing and shall set

forth specifically the ground or grounds on which the applicant considers the order to be

unreasonable or unlawful."a"

hi considering an application for rehearing, Ohio law provides that the

Commission "may grant and hold such rehearing on the matter specified in such

application, if in its judgment sufticient reason therefore is made to appear.a29

Farthermore, if the Comniission grants a rehearing and determines that "the original

order or any part thereof is in any respect unjust or unwarranted, or should be changed,

the Commission may abrogate or modify the same ***: "°

The Joint Consumer Advocates meet the statutory conditions applicable to an

applicant for rehearing pursuant to R.C. 4903.10. Accordingly, the Joint Consumer

Advocates respectfully request that the Commission grant rehearing on the matters

specified below.

IV. ARGUMENT

The Commission's Entry was unjust, unreasonable and unlawful in the following

particulars:

28Id.

2' Id.

30 ld.

7
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A. The Commission Erred When It Failed To Comply With The
Requirements Of R.C. 4903.09, And Provide Specii9c Findings Of
Fact And Written ppinions That Were Supported By Reeord
Evldenee."

The Conunission approved the SFV rate design for DEO's General Sales Service

("GSS") and Energy Choice Transportation Service ("ECTS") classes despite

acknowledging that there was insufficient record evidence to support its decision, as is

evidenced by its ordering future studies intended to establish findings on a prospective

basis to validate its current decision. The areas of inquiry that the Commission has ordered

be reviewed are as follows: 1) DEO is to perform a review of the cost allocation

methodologies for the GSSlBCTS classes;'= 2) following the end of the first year of the

low-income pilot program, the Commission will "evaluate the program for its effectiveness

in addressing our concerns relative to the impact on low-use, low-income customers;""

and 3) the DSM collaborative was ordered, as part of its review, "to develop energy

efficiency pmgram design alternatives and should consider those alternatives in a manner

that strikes a balance between cost savings and any negative ratepayer impaots: " Thus,

the Commission seems to recognize that its decision will cause harm to some customers

and it attempted to mitigate that hann through a series of band-aides and studies. The clear

and present fact remains that customers simply wouldbe better off without the SFV and

approval of the rate design as originally proposed by DEO.

R.C. 4903.09 requires the Conunission to provide specific findings of fact and

written opinions supported by record evidence. R,C. 4903.09 states:

Tongrcrn v. Pub. Util. Comm. (1999), 85 Ohio St. 3d 87.

Order at 25.

Id. at 27.

34 Id. at 23.

8
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In all contested cases heard by the public utilities
commission, a complete record of all of the proceedings
shall be made, including a transcript of all testimony and of
all exhibits, and the conunission shall file, with the records
of such cases, fmdings of fact and written opinions setting
forth the reasons prompting the decisions arrived at, based
upon said findings of fact.

In these cases, the Commission absent current and complete record evidence is

attempting to create validation and support for its order to implement an SFV rate design

through these prospective studies that could provide sufficient evidence to warrant the

PUCO's reversal of its cument position on the SFV rate design.

The Commission in its Order stated it was approving "[the SFV rate design for]

the first two years of this transition period"35 The Commission's Order for selected

studies is inappropriate and a more comprehensive study is necessary to determine if the

SFV rate design is just and reasonable and should be continued beyond the first two years

of this transition period for the reasons discussed below. Moreover, there is no

explanation or understanding of what may occur at the end of this two-year period.

1. The Commission Erred By Approving the SFV Rate Design
and Ordering the Company to Study the GSS Class Cost of
Service Study Prospectively.

The PUCO has failed to explain why as a policy matter it is just and reasonable to

have low-volume residential users subsidize high-volume Connnercial and Industrial,

customers and high-use residential customers. Especially oonsidering that in the

GSS/ECTS classes the highest use customers are Commercial and Industrial customers,

35 Order at 25.

9
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who use up to 30 times the natural gas that the average residential customer uses." The

goal of rate design should be to eliminate inter and intra-class subsidies to the maximum

extent possible, not create them. But, if a subsidy is unavoidable, as a policy matter the

rate design should be structured such that the high users subsidize the low-users since

they generally contribute to system costs and are most likely malcing the least effort to

conserve our nonrenewable resources.

The Commission recognized that the Company's established GSS/ECTS rate

classes pose a potential inter-class allocation problem. The Commission Order stated:

Therefore, the Commission is approving the first two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Comtnission believes
that a review of the cost allocation methodologies for the
GSS/ECTS classes is appropriate. Therefore, DEO is
directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and
recommendation regarding whether the GSSIECTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the classes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a recommended cost allocation per class.
Upon review of the cost allocation study, the Commission
will be establishing a process that will be followed to
determine the apprvriate rates in year three and beyond, as
soon as practicable. 7

It is unclear why the PUCO has ordered the Company to perform a study witbin 90 days,

of its Order, but absent knowing what the results of the study are, the PUCO has

demonstrated a willingrness to wait for two years before addressing the study's results. It

is unrefuted that DEO's GSS class is comprised of non-homogeneous residential and

36 Hased on average residential usage of 99.1 Mcf per year (Tr. Vol. IV (Murphy) at 17-18 (Aug.
25, 2008), and proposed msximum GSS ctass customer usage of 3,000 per year.

37 Order at 25-26.
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non-residential consumers with widely varying usage. The average residential eustomer

in DEO's service territory uses 99.1 Mcf per year.38 The average non-residential GSS

customer uses 390 Mcf per year, or abnost four times greater usage.39 However, the

largest conswnption in the GSS class currently is in excess of 5,000 Mef per year.40 The

Company's justification for combining residential with Commercial and Industrial

customers in the GSS class was that such customers who use 1, 2, or 3 times the amount

of gas as the average residential consumer exhibit similar load characteristics.41 This

argutnent ignores that while the load profile may be similar at these lower usage levels,

there are other factors that demonstrate that the cost to serve these larger entities is

greater.' This includes the amount of distribution pipe that is required because some of

these establishments may not be clustered in more dense urban settings." Nonetheless,

this does not explain the inclusion of Commercial and Lndustrial customers who use more

than 300 Mcf per year and use up to 3,000 Mcf per year, and therefore the GSS class

cannot be considered homogeneous relative to the residential consumers' usage.

Reliance on DEO's cost of service study to support the radical change to the SFV

rate design is equally inappropriate. The argument in favor of the SFV rate design is that

it aligns the customers' cost share with the burden that the user places on the system.44

Under the SFV rate design, no user should pay more than its appropriately allocated share

38 Tr. Vol. IV (Murphy) at 17-18 (Augoat 25, 2008).

Id. at 18-19.

90 Staff Ex. No. 3S (Puican Second Supplemental) at SEP lA, 1H, 2A, and 2B (August 25, 2008).

" Tr. Vol. N(Murpby) at 32 (August 25, 2008).

" OCC Ex. No. 21 (Radigan Direct Teatimony) at 6r8 (June 23, 2008).

43 OCC Ex. No. 22 (Colton Sun•ebuttal Testimany) at 30-35 (August 26, 2008).

4° hnr)•//nrri org!oubs/glectricity/rate des OM rff SVF 1LEFF iul-08.ndfA Rate Design to Encourage

Energy Efficiency and Reduce Revenue Requlrements, at 8(David Magnus Boonin) (July 2008).
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of fixed costs. However, the record does not establish that all customers in the GSS class

place the same burden on the system.45 Without any more detail in the cost of service

study, it is un-detemiined and un-detetminable for this case who is actually responsible

for the fixed costs that are recovered through the SFV rate design. Therefore, the same

fixed charge should not be levied on residential customers and non-residential large usage

(in excess of 300 Mef per year) customers in the GSS class.

Absent actual homogeneous membership in the GSS customer class, there

inevitably will be misallocations among customers within the GSS class. This is an issue

that is address®d prospectively in the Stipulation A6 However, a future remedy for the

obvious current shortcomings of the class cost of service study relied upon in these cases

to support the SFV rate design does little to assist the low-use residential constuners who

will be most harmed by the SFV rate design during years I and 2. Moreover, it does

nothing to establish a legal record that supports the Commission's decision.

2. The Comn»ssion Erred By Approving a Low-Income
Pilot Program Without an Adequate Record to Support
the Order.

The fact that there is an adverse affect on low-use customers as a result of

implementation of the SFV ra.te design in these cases is without question. The

Commission in its Order stated:

We reeognize that, with this change to rate design, as with
any change, there will be some customers who will be

45 OCC Ex. No. 21 (Radigan Direct) at 24 (June 23, 2008) ("• •' tlt4uce class cast of service studies should
not assume, as DEO has done hem, that the cost af semce laterals and meters and regulators is independent
of the size of the customeas. Rather, these oosts should have been allocated based on either the actual costs
of service laterals and meters and regulators serving each class, or a sampling of the equipment that serves
custotncrs in each ctasa combined with estimates of the average costs for each type of equipmeat. The
existing cost of service study does not provide the detail needed to establish an average austomer cost, or
the custonu;r costs that represent tbe costs of serving the lowest use customers in the class.").

96 Joint Ex. No. 1($tipulation) at 11, (August 22, 2008).
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better off and some customers who will be worse off, as
compared with the existing rate design, The levelized rate
design will inmpact low-usage customers more, since they
have not been paying the entirety of their fixed costs under
the existing rate design. Higher use customers who have
been overpaying their fixed costs will actually experience a
rate reduction.47

The Commission's Order makes the statement that low-usage customers have not

been paying the entirety of their fixed costs. This statement is made without citation, and

without any prior Commission precedent that found that high-usage customers were over-

paying fixed costs under the previous rate design. In faet, prior to the current proceeding

and the recent Duke rate case, the PUCO has never made such a finding of fact. Instead

customers are being forced to accept the financial fallout from this unsubstantiated claim

being transformed into fact. While the record is clear as to the impact that the SFV rate

design has on low-use customers; however, the actual impact that an SFV rate design will

have upon DEO's low-income customers, especially non-PIPP low-use and low-income

customers, is unknown and debatable.

The record in these cases does not answer the question of how the SFV rate

design impacts the low-income customer. It would seem axiomatic that such a

fltndamental question would he fltlly explored and analyzed prior to approving sueh a

dramatic change in policy, and not after-the-fact. The Commission has approved the

SFV rate design without a full and complete understanding of the harm that it may cause.

Using another govemmental regulation analogy, this would be the equivalent to requiring

a' Order at 26.
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the FDA to grant approval unless it could prove the drug was harntfitl." ' 50 It is the

responsibility of the manufacturer to demonstrate that the product is not dangerous."

Similarly it should not be the PUCO or the intervening parties' responsibility to prove

that the SFV rate design is not just and reasonable, but instead it is the Company's burden

to prove that it is just and reasonable."

The SFV rate design approved by the Commission is bad public polioy for DEO's

low usage and low-income residential customers who will now be forced to subsidize

DEO's larger use commercial, industrial and residential customers. The SFV rate design

has the effect of maldng the distribution cost per Mef that a customer faces higher at

lower consumption levels than at higher consumption levels." Such a rate design is

inherently unfair to low-usage low-income customers, who because of their ]imited

means, likely live in smaller dwellings, such as apartments, and use less natural gas than

homeowners with larger homes. The SFV rate design is not only unfair to these

customers with small incomes, it is extremely insensitive in its timing; coming on the

heels of several years of belt-tightening by America's worlcing poor, amidst a nationwide

"In the Matter of the Application of Ohio Edison Company, The Cleveland Electric Rlamtnating
Company and The Toledo Edison Company forAuthorrty to Establish a Standard Service Offer
Pursuant to P.C. 4928.143 tn the Form of an Electrlc Secarlty Plan, Case No. 08-935-EGSSO,
Prefiled Testimony ofRichard Cahaan at 17-18 (Oc6ober 6, 2008).

49Id.

30 /d.

s, Id.

52 In a rate case, there is no dispute that the Company has the burden of provimg that its Application is just
and reasonable. R.C. 4909_18 states tbat, "[A]t sucb bearing, the burden of proof to sbow that the
proposals in the applicalion are just and reasonable sha â be upon the public utitlty:" (Etnphasis
added). RC. 4909.19 also states, "[A]t any hearing imolving rates or charges sought to be increased, the
burden of proof to show that the increased rates or charges are just and reasonable sbaB be on the
public utility." (Eniphasis added).

53 Staff Ex. No. 3B Puican Second Supplementai Testimony at Exhibit SEP-lA (August 25, 2008) (By
way of exanTle as usage increases the cost per Mcf decreases: 12 month usage of 5 Mcf Proposed Bill
$167.25 Cost per Mcf °$33.45;12 month usage of 100 McfProposed Bill $362.72 Cost per Mcf =
$3.6272; and 12 mouth usage of 5000 Mcf Pmposed Bill $12,405.60 Cost per Mef =$2.4811).
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mortgage foreclosure crisis and with the country facing a looming recession, a fact

initially raised by Company witness Murphy, and uncontested in the record.s"

The Conmtission states a concern with the impact that the change in rate structure

will have on some DEO customers, and recognizes that some relief is warranted for these

customers; however, even without a study the Commission's Order is suspect.

In the Duke case, we approved a pilot program available to
a specified number of eligible customers, in order to
provide incentives for low-income customers to conserve
and to avoid penalizimg low-income customers who wish to
stay off of programs such as PIPP. We emphasized in the
Duke case that the implementation of the pilot pmgram was
important to our decision to adopt a levelized rate design in
that case. Therefore, the Commission finds that DEO
should likewise implement a one-year low-income pilot
program aimed at helping low-income, low-use customers
pay their bills.

As in the Duke case, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verified
at or below 175 percent of the poverty level. DEO's
program should provide a four-dollar, monthly discount to
cushion much of the impact on qualifying customers. This
pilot program should be made available one year to the first
5,000 eligible customers ss

To the extent that the Commission has ordered this small offering to help low-use low-

income customers who will be penalized through the implementation of SFV, it is

entirely unclear why this benefit evaporates after one year when the SFV will be in place

for a longer period of time. Moreover, the Coramission failed to explain how DEO -- a

company with almost 1.2 million residential customers or almost three times the number

54 DEO Ex. No.1.l (Mtaphy Diroct Testimony) at 21-22 ( September 13, 2007).

ss Order at 26.
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of residential customers that Duke has (approximately 378,000)," and with the well

documented economic challenges in its service territorys' -- should have such an

in►portant program that is one-half the size of Duke's. If the low-income pilot is to have

any significance and benefit for non-PIPP low-income customers, then it must be

available to a comparable number of customers -- which for DEO is 40,000 customers --

to take into account the larger number of DEO customers and the severe economic

conditions in the DEO service tcrritory.

The Commission's Order establishes a rationale for the low-income pilot

program, but the Commission has no analysis to support how the approved pilot program

will be sufficient to achieve the stated purpose. The Order stated:

In the Duke case, we approved a pilot program available to
a specified number of eligible customers, in order to
provide incentives for low-iucome customers to conserve
and to avoid penalizing low-income customers who wish to
stay off of progtams such as PIPP.ss

The pilot pmgram is approved by the Conunission without the benefit of sufficient

understanding of the extent of the need that the Conttnission alleges to address. As OCC

witness Colton stated:

We found that exactly half (50%) of Ohio's low-income
natural gas customers had natural gas burdens of below the
minimum necessary for those households to gain benefits
from participation in the Ohio PA'P.59

56

h.tp•!/www ouco oLio sov/emulibrary/files/uti11ud1itiesdentrenortshtatleascustchoiceenrolM3entds
c07.t^df (as of December 31, 2007 DEO had 1,129,559 residential customers and Duke bad
378,281}.

57 DEO Ex. No.1.1 (Muiphy Direct Testimony) at 21-22 (September 13, 2007).

Order at 26.

59 OCC Ex. No. 22 (Colton Rebuttal Testimony) at 23-24 (Augast 26, 2008).
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A point that was convincingly made during the oral argutnent,60 and with no record

evidence to contradict Mr. Colton's projections, is that there could be as many as 54,000

low-income customers in DEO's service territory who are low-use customers 61 In such a

case, the Commission's pilot program for 5,000 customers for only one year constitutes

the proverbial drop in the bucket and will not come close to meeting the need or

achieving the goals,

Despite lacking a full and complete understanding and appreciation of the inapact

that the change in rate design will have on low-useJlow-income DEO residential

customers, the Commission has approved the SFV rate design with a pilot program

supposedly important to its decision. However, the analysis of the impact of the pilot

program will not take place for a year after the SFV rates are implemented. The Order

states:

Following the end of the pilot program, the Commission
will evaluate the program for its effectiveness in addressing
our concerns relative to the impact on low-use, low-income
customers.62

Such a study, after the implementation of the SFV rate design, will only serve to

demonstrate the adequacy or -- more likely -- the inadequacy of the pilot program. There

60 Tr. lhai Acgimment at 59-60 (Serio) (September 24, 2008) ("Well, I guess the probtem with that
assumption is Mr. Mutphy's testimony identified articles that called Cleveland the poorest city in
the United States, yet under the Company's 24-hour study only 15 percent of their customers ane at
the poverty level. Those two things seem to contradict each other. How can you have the poorest
city in the country but only t5 percent of your customers are at the poverty tevel? Obviously, a
large number of low-incotne customcrs fell through the cracks of the Company's stody and are not
accounted for, and we stwuld know how those cusromers ara impacted before a permanent change
is impktnented.^).

at DEO Ex. No. 1.5 (Murphy Surrebu#a1 Testimony) at JAM 1.8 (August 27, 2008) (JAM 1.8 atabes PIPP
customers at 108,167, 50% would be approximatefy 54,000).

6' Order at 27.
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is nothing in the Order that will assure a remedy to the hann the SFV rate design causes.

That is why a more expansive study with a process at the conclusion of the study is what

should have been ordered by the Cornmission.

3. The Commission Erred By Ordering an Evaluation of the DEO
DSM Energy Efficiency Programs Without Looking at the
Impacts the SFV Rate Design Has On These Programs.

The Conunission ordered the demand side management ("DSM") collaborative to

perform a review of DEO's energy efficiency programs. The Commission stated;

Furthennore, we encourage the collaborative to address
additional opportunities to achieve energy efficiency
improvements and to consider programs which are not
limited to low-income residential consumers. As part of its
review, the collaborative should develop energy efficiency
program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost
savings and any negative ratepayer impacts. The energy
efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to
minimize unneeessary and undue ratepayer impacts; how
process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture
what otherwise become lost opportunities to achieve
efficiency improvements in new buildings; how to
minimize "free ridership" and the perceived inequity
resulting from the payment of incentives to those who
might adopt efficiency measures without such incentives;
and how to integrate gas DSM programs with other
initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and
pradent DSM spending above the current $4,000,000
commitment, the Commission directs that the collaborative
shall file a report within nine months of this order,
identifying the economic and achievable potential for
energy efficiency improvements and program designs to
implement further reasonable and prudent improvements in
energy efiicieney.63

6s Order at 23.
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While the Commission ordering a study is appropriate and needed, the Commission's

directives for the study are incomplete and fail to also include a review of the SFV rate

design and the impact that it has on conservation and energy efficiency efforts (e.g.

extending the payback period).

The Comrnission's requirements for the DSM evaluation, as with the low-income

pilot and the cost allocation studies, are not comprehensive in nature and will not address

the impacts that the SFV rate design has on DEO's residential customers, a topic which

needs to also be studied. These studies only nibble around the edges of the problems that

OCC has identifred with the SFV rate design, and therefore, the Conunission should

consider a more expansive study that will, in addition to the areas ordered by the

Commission to be studied, also study the SFV rate design and its impact on DEO's

GSS/ECTS customers.

The Commission in its Order discusses a number of issues that require analysis,

but doas not provide citation to the record to support its detercnination that the SFV rate

design is in the public interest. The Commission stated:

Our analysis does not end there, however. Before strictly
applying cost causation, we must consider and balance
other important public policy outcomes of rate design.
Would strict application of cost causation discourage
conservation? Would it disproportionately impact
economically vuhterable consumers, including both low-
income customers and those on a fixed income? Will
customers understand the rate design? Does it generate
accurate price sigoals? Can it be iniplemented without rate
shock - that is, with sensitivity to gradualism? On balance,
what style of tate design will result in the best package of
possible public policy outcomes?"

'' Order at 25.
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The Commission raises legitimate issues for consideration, and in order to properly

analyze each issue, the Commission should order an independent comprehensive DSM

conservation program evaluation. OCC also posits that these are questions that should be

answered before implementing SFV, not after. Such an evaluation would be comparable

to the independent study that the signatory parties in the Columbia Gas of Ohio, Inc. rate

case agreed upon.b' The scope of the independent study should be cooperatively

developed by DEO, Staff, OCC, OPAE and other interested parties, and should include,

but not be limited to, the effects of the SFV rate design on: consumption decisions,

conservation efforts and uncollectible account balances at all levels of income and usage

levels; low- use/low- income customers consumption pattems; PIPP enrollments and

arrearages; and, consumers energy efficiency investment decisions.

B. The Commission Erred By Approving A Rate Design For A
Two-Year Transition Period Without Establishing R.C.
4909.18 and R.C. 4909.19 As Governing The Process For
Determining The Rate Design That Will Be Implemented After
The Two-Year Transition Period.

The Commission urlreasonably implemented the SFV rate design for a two-year

transition period without establishing the process that will govern the determination of

the rate design for subsequent periods. The Commission Order stated:

Therefore, the Commission is approving the first two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Commission
believes that a review of the cost allocation methodologies
for the GSSIECTS classes is appropriate. Therefore, DEO
is directed to complete the cost allocation study required in

' In the Matier of the Application of the Columbia Gas of Ohio, Inc. for Authorlty to Amend Filed Tarlffa
to increase the Rates and Charges for Gas Distributfon Service, Case No. 08-72-GA-AIR, et al., Joint
Stipulation at 19 (October 24, 2008).
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the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and
reconnnendation regarding whether thc GSS/ECTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the classes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a recommended cost allocation per class.
Upon review of the cost allocation study, the
Commission will be establishing a process that will be
followed to determine the appropriate rates in year
three and beyond, as soon as practicable. 66

The Commission failed to discuss, let alone establish in its Order what process will be

used to deteinrine appropriate rates beginning in year tbree, merely noting that it will be

establishing a process. Because the Commission's Order is silent on the details of the

process, there are more questions than answers. It is unclear if the process will be limited

to the Company and the PUCO. There is no determination as to whether there will be an

opportunity to challenge the study, DEO recommendations, or the Commission's decision

on the rate design in years three and beyond.

The extent of the unoertainty surrounding the studies it has ordered in these cases

and the process that the Commission ultnnately relies upon for establishing rates in year

three and beyond are problematic. Consumer faith in the regulatory process necessitates

the Commission not compromise due process by rubber-stamping a Company study.

Therefore argument for an extensive independent study that thoroughly analyzes the

impacts of SFV rare design on DEO's customers, as well as conservation efforts from all

perspectives is an important consideration for the PUCO as earlier argued. However, the

importance of an independent study is lost unless the Commission approves a process

that is transparent and inclusive with appropriate due process protections.

" Order at 25-26 (emphasis added).
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Therefore, the Commission should on rehearing order a comprehensive

independent study of the SFV rate design, have the study docketed for all interested

parties, and establish the process in accordance with R.C. 4909.18 and R.C. 4909.19 so

that all interested parties will have the benefit of notice, full discovery rights and an

opportunity to be heard on the determination of DEO's rate design for years 3 and

beyond.

C. The Commission Erred By Approving A Rate Design That Includes
An Increase To The Monthly Residential Customer Charge Without
Providing Consumers Adequate Notice Of The SFV Rate Design
Pursuant To RC. 4909.18, RC. 4909.19 And R.C. 4909.43.

The notice requirements contained in R.C. 4909.18, R.C. 4909.19, and R.C.

4909.43 are statutory and cannot be waived. The Commission in its Order unreasonably

relies on arguments from DEO and Staff by stating:

DEO and staff point out that the SFV rate design was not
proposed in the application, but was recommended by the
staff in the staff report that was issued eight months after
the application was filed. Thsrefore, DEO and staff
maintain that the statute did not require that the notice of
the application reference the SFV and that the authority
relied on by 0CC is inapplicable.67

Under this interpretation, the explicit intent of consumer protection afforded by the

statute could be completely negated by Stafpproposing changes desired by a utility.

Moreover, a decision by the Company to change its rate design position from its

Application to align with the rate design position in the Staff Report does not relieve the

Company of its statutory requirement to provide its customers with notice of the

substance of its application and at the time such notice is required - with its application -

67 Order at 27.
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- not after the staff report is issued. Whether initially proposed by the Company, or

adopted from a Staff proposal, does not change the fact that the notice requirements are

statutory.

In as much as DEO did not file for the SFV rate design, both of its notices to

consumers could not and did not mention the proposed rate design, and its impact and

implications for customers, and are thus deficient and fatally inadequate. The Ohio

Supreme Court has discussed the proper content of a public notice required by R.C.

4909.18(E) "8arui R.C. 4909.19 in Committee Against MRT,69 stating:

Whlle generally the published notice required under R.C.
4909.19 need not contain every specific detail affecting
rates contained in the application (indeed, such a
requirement would be highly impractical and unnecessarily
expensive), the court notes that the statute does require
that the "substance" of the application be disclosed; i.e.,
that the esseatial nature or quality of the proposal be
disclosed to those affected by the rate Increases.
Although there is no specific test or formula this court can
apply in reviewing challenges made by subscribers with
respect to the sufficiency of the notice provided by a utility,
it is clear, given the purposes of the publication
required by R.C. 4909.19, that a highly innovalive and
material change in the method of chargiug cnstomers
should be included in the notice.70

There can be no dispute that the move to the SFV rate design methodology - a rate

design that will ahnost triple the fixed portion of the customer charge for DEO residential

customer from $4.38 or $5.70 per month to up to $12.50 or $15.40 per month -- is a

highly "innovative and material change" that required disclosure to customers.

6e R.C. 4909.18(E): A proposed notice for newapaper publication fiilly disclosing the substance of the
applicatioa *"".

69 Committee ,igainst MRT et al. v. Pub. Util. Comm. (1977), 52 Ohio St.2d 231, 371 N.E.2d 547.

'o Id. at HN2. (Enaphasis added).
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In Committee Against MRT, the Court concluded that the notice must set forth the

fact that the utility was seeking approval of a measured rate service proposal. In reaehing

its conclusion, the Court noted:

From reading the notice published in their local
newspapers, subscribers opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the PUCO, nor would they have had any
interest in participating in the hearings held before the
conunission. Thus, because of the insufficient notice,
appellants were not only denied an opportunity to
present evidence at the hearings before the oomutission
opposing the selection of the experimental area for
measured rate service, but also were denied the
opportunity to challenge the new rate service itself."

'1'he Ohio Supreme Court required the public notice to include reasonable

substance of the proposal so that consumers could determine whether to inquire further as

to the proposal or intervene in the rate case.7z The Court also established two components

that a company must meet to establish that the newspaper notice complies with R.C.

4909.18(E) and R.C. 4909.19. First, the company must demonstrate that the notice "fully

discloses the essential nature or quality" of the application." Second, the notioe must be

understandable and the proposal must be in a format "that consumers can determine

whether to inquire further as to the proposal or intervene in the rate ease."74 Meeting both

prongs is essential to providing an opportunity for every person to understand the full

context of the proposal and be able to file an objection.

71 Id at 234. (Emphasis added).

'2 Id. at 176,

73 Ohio Assoc. ofRwltors Y. Pub. Util. Comm. (1979), 60 Ohio St. 2d 172,176,175.

74 Id. at 176.
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DEO's notices failed to meet either of the components established by the Ohio

Supreme Court. First, on cross-examination, Mr. Mutpby admitted that DEO's two

public notices'S did not fully disclose the essential nature or quality of the straight fixed

variable rate design or the significant increase to the existing customer charge.

Q. And if I look at OCC Exhibit No. 19, can you tell
me where in the notice it indicates that the company was
requesting a straight fixed variable rate design that would
include a customer charge in excess of $5.70?
A. I don't see any specific reference to a straigbt
fixed variable rate design.76

Mr. Mutphy also acknowledged that OCC Ex. No. 20 Legal Notice (May 30, 2008) dealt

predominantly with the pipeline replacement program and not the SFV rate design." In

addition, the public notice contained in the Commission's June 27, 2008 Entry7e was for

the purpose of advising consumers of the local public hearings. The June 27 Entry

mentioned the SFV rate design only in general terms" and it failed to disclose the

potential level of rates under the SFV rate design.1 DEO's notices failed to disclose both

the substance of the change in the SFV rate design currently proposed by the Company

and Staff, and the potential magnitude of the increase in the customer charge (from $4.38

or $5.70 to $12.50 or $15.40)81 -- the hallmark of the move to an SFV rate design.

Second, DEO's notices could not be deemed understandable because the notices

75 OCC Ex. No. 19 (Application Proposed Notice for Newspaper Publication) and 0CC Ex. No. 20 Legal
Notice (Notice of Applicatton to PUCO for Approval of Pipeline Replacentent Cost Recovety Charge)
(May 30. 2008).

'b Tr. Vol. IV (Murphy) at 41-15 (August 25, 2008). (Eniphasis added).

" Id.

's Entry at 4-6 (June 27,2008).

"Tr. Vol. IV (Mutphy) at 85 (August 25, 2008).

B01d. at 89.

81 Notices also did not alert custmners to the Staff proposed $1750 rmnthty fixed rate charge
contained in the StatTReport.
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completely excluded the substance of the change that consumers need to tunderstand, and

would not cause interested consumers to inquire further. Finally, DEO would be unable

to cure these deficient notices in a timely manner under R.C. 4909.43(B).

These notices were requircd to alert customers to the dramatic change to the rate

design that they would face because DEO's customers have never faced a similar

increase or modification to their fixed customer charge 82 Because the proposed SFV rate

design is such a dramatic change from the current DEO rate design, absent sufficient

notices, consumers would have no reason to inquire further about the details of the

Company's Application. 'i'herefore, DEO's notices in these cases were insufficient to

support a move to the SFV rate design as proposed by the Company and Statl:, and the

PUCO should therefore approve a rate design that includes a $5.70 monthly customer

charge and the Rider SRR consistent with the notices that the Company provided its

customers.

The Commission's Order unreasonably and unlawfully approved the SFV rate

design despite the fact that the impact on eustomers' bills resulting from such rate design

had not been sufficiently noticed putguant to Ohio law. The notice requirements for an

application for a traditional rate case and for an alternative regulation case can be found

under R.C. 4909.18, 4909.19 and 4909.43. In this case, the Company failed to provide

consumers notice with sufficient detail of the residential rate desiga as approved by the

Commission.

R.C. 4909.18 provides that, unless otherwise ordered by the commission, the

public utility must file, along with its application to the commission, "[a] proposed notice

82 OCC Ex. No. 21 (Radigan Direct Test.imony) at Attaclmient PWR-2 (June 23, 2008).
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for newspaper publication fully disclosing the substance of the application." And,

irrespective of whether the utility is required to file such notice with the conunission,

R_C. 4909.19 provides that the utility must publish once a week for three consecutive

weeks in newspapers of general circulaiion throughout the affected areas the substance

and prayer of its application ." DEO provided the following notice to the mayors and

legislative authorities of each municipality pursuant to R.C. 4909.43:

As customer usage declines, base rates would be adjusted
automatically to keep our base rate revenues per customer
the same. Customers would still gain all of the benefits of
reduced gas costs, which comprise over three-fourths of a
typical customer's bill.84

This notice describes a rate design that features a decoupling mechanism with annual

true-ups which is substantially different than the residential SFV rale design that the

Commission approved in its Order.'

Furthermore, the notice does not describe the impact that a ehange to the rate

design would have on the customer charge. hi its Application, the Company proposed to

increase the monthly customer charge front $4.38 to $5.70 in the West Ohio Division,

and proposed no increase to the existing $5.70 monthly customer charge for the East

Obio Divisione6. The Commission approved a rate design that that features a fixed

monthly customer charge of $12.50 in year one;' and $15.40 in year two.n These

dramatic increases to the monthly fixed charge are not explained to consumers anywhere

e3 R.C. 4909.19 (emptiasis added).

s` PFN at Tab 5(July 20, 2007).

ss Order at 25.

86 PFN at Tab 5, Suronary of Proposed Rates (July 20, 2007).

" Order at 14.
se ld.
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in the notices the Company provided. Therefore, the substance of the notice did not

sufficiently explain to consumers DEO's rate design that the Commission approved.

This is analogous to the Committee.4gainst M1tT, et. al. Y. Public Util. Comm.

Case in which Cincitmati Bell Telephone through an R.C. 4909.18 rate proceeding

sought to change the existing rate design for its residential and business customers. ln an

accompanying exhibit filed with the Commission, Cinainnati Bell described the nature

and effect of this new method of charging customers, whereby rates would be based on a

minimum fee plus a usage charge.89 However, except for a general reference to the

exhibits which did contain infonnation on the proposed new servioe, no mention of the

service was made in the notices themselves.'s The Court stated:

From reading the notice published in their local
newspapers, subscribers opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the commission, nor would they have had any
interest in participating in the hearings held before the
commission. Thus, because of the insufficient notice,
appellants were not only denied an opportlarity to present
evidence at the hearings before the commission opposing
the selection of the experimental"area for measured rate
service, but also were denied the opportunity to challenge
the new rate service itself.

We therefore conclude that Cincinnati Bell, in order to
insure an opportunity for its subscribers to be heard, was
required under R.C. 4909.19 to specifically mention its
proposed measured rate service in its published notice
regarding rate inoreases.

87 CommtneeAgatrost MRT, et.al. v. Public Util. Comm. (1977), 52 Ohio St 2d 231. (In this Case,
Duke's residential rate design is chenging from a low custamer charge with high volumetric
charge to a high custonier charge with a low volumetric charge; whereas, in Commtttee Agabxct

MR1; Cincinnati BeU was changiug its rate design from a ldgh or flat fixed charge and no
volumetric charge to a low fixed charge and a volumetric charge.

'" Id.
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DEO's notice in this case was likewise insufficient, and the Commission should

reverse its Order.

The Commission stated in its Order:

At those hearings, public testimony was heard from 57
customers in Youngstown, 15 customers in Lima, 10
customers in Canton, 31 customers in Akron, 17 customers
in Cleveland, 15 customers in Geneva, 9 customers in
Marietta, and 32 customers in Garfield Heights. At each
public hearing, customers were permitted to testify about
issues in theses cases."

It must be noted that even all of this opposition and outcry was based on the original.

Company proposed customer charge increase from $4.38 to $5.70 in the West Ohio

Division, and no increase to the existing monthly customer charge for the East Ohio

Division.42 The Commission did not provide the public, as required under R.C. 4903.083,

with public notice regarding the fact that the Commission might approve future customer

charges of $12.50 and $15.40 per customer per month."

The Ohio Supreme Court has stated that the purpose of R.C. 4909.18(E) is "to

provide any person, firm, corporation, or association, an opportnnity to file an

''Order at S. It is noteworthy that the Commission is quick cite to the number of custoniors who
testified at the Local Public hearings, yet the Order fails to demoastrate that the Commission
actually heard the customers' conceros.

' DEO Pretlling Notice at Tab 5("I want to infonn you that Don»nion East Ohio intends to file a
request for a base rate increase for gas delivery service and other tariff changes with Public
Utilities Commission of Ohio (PUCO) in about 30 days. "• would inotease the montbly bill of a
typical East Ohio residential customer by less thau $4.50. West Ohio customera would see a
monthly increase of less than $6, or 5 percent, wbkh iadudea an increase in their montbly
service charge. "' the company is proposing that rates be the same for both East Ohio and
West Ohio. As a result, the impact on West Ohio customors will be slightly diffenent than the
impact on East Ohio customers.

" Order at 14.
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objection to the increase under P.C. 4909.19,"94 Without notice of the specific nature

and dramatic increases to the customer charge incorporated in DEO's residential rate

design, the public does not have the statutory opportunity to participate in the

proceedings.

Finally, the Commission's ruling in this case seems to contradict the

Commission's more recent November 5, 2008 Finding and Order in Pike/Eastern that:

In particular, the Commission is concemed that the
applicants are requesting waivers of its public notice
requirements, especiaily in 6ght of the impact these
applications would have on Individual ratepayers.
Furthermore, we believe that it is essential that the
applications contain sufficient information such that will
[sic] be able to consider the merits of the request. Without
the necessary notice to customers and the requisite
information, the Commission is unable to appropriately
review these applications.95

In the Pike/Eastem cases, the Commission rejected the waiver request because of the

need for sufficient customer notice of the proposed changes. Yet in the DEO case, the

Conunission has approved the change in rate design despite the fact that customers

never received the necessary statutorily-reqnired customer notice. This begs the

question, don't DEO's 1.2 million customers deserve the same level of notice as

Pike/Eastem customers?

'fherefore, the Coromission should grant rehearing on the basis that the Company failed

to ptnvide its customers adequate notice of the SFV rate design as required by Ohio law.

" Committee Against MRT, et. al. v. Pabltc ihil. Comm. (1977), 52 Ohio st. 2d 231, 234.
(Emphasis added.).

95 In the Matter of the AppNcatlon of Eastern Natural Gas Companyfor Approval ofan Alternative Rate
Plan Proposing a Revenue Decoupling Mechanism, Case No. 08-940-GA-ALT, and In the Mater of the
Apphcation ofPike Nattnvl Gas Companyfor Approval ofan Altern ative Rate Plan Proposing a Revenae
Decoupling Mechanism, Case No. 08-941-GA-ALT, Finding and Order (November 5, 2008) at 3-4.
(Emphasis added).

30



D. The Comntission Erred By Approving An SFV Rate Design That
Discourages Customer Conservation Efforts In Violation Of R.C.
4929.05 And R.C. 4905.70.

The Commission's approval of an SFV rate design is contrary to Ohio policy.

The SFV rate design does not promote customer efforts to engage in conservation of

natural gas, and instead would encourage increased usage of natural gas. Such a rate

design is contrary to the State policy:

(A) It is the policy of this state to, throughout this state:

(4) Encourage innovation and market access for cost-
effective supply-and demand-side natural gas services and
goods;"

For a number of reasons, approval of an SFV rate design by the Commission

impedes the development of DSM innovation in Ohio. For example, the SFV rate design

sends consumers the wrong price signal; will harm consumers who have invested in

energy efficiency by extending the payback period; and will take away control that

consuniers have over their utility bills.

The Comnussion has a statutory duty to initiate programs that prornote

conservation. R.C. 4905.70 states:

The public utilities commission shall initiate programs that
will promote and encourage conservation of energy and a
reduction in the growth rate of energy consumption,
promote economic efficiencies, and take into account long-
ran incremental costs.

The SFV rate design serves the Company's Simited cost recovery interests, but fails to

promote conservation for the reasons discussed below. State policy and statutory

%R.C. 4929.02.

31

'0o®^^9



mandates direct the Comtnission to act such that the rate design influence has a positive

effect on energy conservation.

The Conunission has the responsibility to approve rates that are just and

reasonable." An SFV rate design does not meet the State policy of promoting energy

efficiency" and violates the legislative mandate to the Commission to initiate programs to

promote and eneourage conservation." It is important as part of the regulatory compact

to make energy efficiency a success, that the Commission consider not only company

incentives and revenues but also customer incentives to participate in programs, If

customers invest in energy efficiency only to see their payback periods extended, this

may have a chilling effeet on continued investments in energy efficiency, Such an

outcome is anathema to the intent of the law. Therefore, the SFV rate design results in

the implementation of rates that are unjust and unreasonable, and the Commission should

reverse its Order.

1. The SFV rate design sends the wrong price signal to
consumers.

The Cornmission's Order improperly states that a "levelized rate design sends

better price signals to customers."10D It was widely argued that high natural gas

commodity prices generally send a signal to consumers that encourages conservation.101

The SFV rate design contradicts that basic message because it decreases the volumetric

rate while significantly inareasing the fixed portion. At a time when DEO's marginal

" R.C. 4909.18 and R.C. 4909.19.

^ R.C. 4929.02(A)(4).

99 R.C. 4905.70.

00 Order at 24.

101Tr. Vol. IV at 65 (Muiphy); see also Staff Ex. No. 3(Puican Prefiled Testimony) at 3-4 (7uly 31, 2008).
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costs for natural gas and energy prices generally are increasing, the SFV rate desiga

sends the wrong price signal to customers,tDE because as consumers use more natural gas

the per unit price decreases under the SFV design.10' In fact, in the second year of DEO's

proposed phase in of the SFV rate design, the highest usage customers (the top 33.26

percent),'°' will see a 1.32 percent to 28.34 percent decrease in their total bills from their

current bills.'°' This is absolutely the wrong price signal to send consumers making

decisions on the consumption of a precious natural resource.

The SFV rate design fails to send the proper price signal to encourage

conservation. The reasons for the Company's concem with the present rate design

(consisting of a lower customer charge and a higher volumetric rate) has to do with

collecting a fixed amount of revenue, no matter what the weather conditions and not the

desire for the customers to conserve. It must be noted that rates are set by the

Commission in order to permit the Company an "opporttmity" to collect a fair rate of

rettun -- rates are not designed to "gttarantee" the utility anything.106 The opportunity to

develop a more stable revenue stream can be addressed by the implementation of

decoupling mechanism with appropriate safeguards.

102 OCC Ex. No. 21 (Radigan Direct Testimony) at 10.

103 Staff Ex. No. 3B Puioan Secand Supplenwnbil Testimony at ExhW'bit SEP-1 A(August 25,2008) (By
way of example as usage increases the cost per Mcf decreases: 12 month usage of 5 McfProposed Bill
$167.25 Cost per Mcf =$33.45; 12 month usage of 100 MefProposed Bill $362.72 Cost per Mcf =
$3.6272; and 12 month usage of 5000 Mcf Proposed Bill $12,405.60 Cost per Mcf =$2.4811 ).

1°0 Puican Supplemental Testimany at Exhibit SEP-2B (At the 100.1 to 110 Mcfusage level the pereent
increase is positive for all usage levels above that the inarease is negative which will apply to 33.26 pereent
of DEO's GSS customers (100 perceat - 66.74 percent).
ios Id

106 B/uefield Water Works & tmprovementCompany v. Pub. Serv. Cbmm, ofWest Yirginta, 43S, Ct. 675,
692 (June 11, 1923) ("A public utitity is entitled to such rates as will pern»t it to earn a return on the value
of the property which it employs for the convenience of the public ' * 's; but it bas no cavstitutional right to
profits such as are realized or anticipated in highly profitable enterprises or speculative ventures.'").
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The only conclusion that the Commission should have reached in these cases is

that the price signal from the SFV rate design is improper. Therefore, the Commission

should reverse its Order approving the SFV rate design on rehearing because the resulting

rates are unjust and unreasonable.

2. SFV rate design removes the customers' incentive to invest in
energy efficiency because the SFV rate design extends the pay
back period for energy efficiency investments made by
consumers.

The Commission in its approval of the residential rate design improperly looked

at the conservation issue solely from the Company's perspective by stating "that a rate

design that prevents a conlpany from embracing energy conservation efforts is not in the

public interest."107 The PUCO failed to acknowledge that in order for DSM programs to

work, the Company needs consumers to participate. That means that customers need

incentives too. However, the PUCO has taken a giant step backwards by acknowledging,

in its Order, that with the SFV rate design "there will be a modest increase in the payback

period for customer-initiated enetgy conservation meastues."t08

It is ttncontrovetted in the record, that those customers who have invested in

additional home insulation and purchased more efficient fumaces and water heaters as a

rational response to increasing gas costs (and in response to State of Ohio policy) will see

their investment retums diminished and payback periods lengthened as a result of an SFV

rate design.109 The SFV rate design discourages customer conservation. The SPV rate

design appraved by the Conunission is sufficiently different to materially alter customer

eoonomies when contemplating an energy efficiency investment.

107 Order at 22.

°e Id. at 24.

109 OCC Ex No. 21 (Radigan Direct Testimony) at 14.
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As argued by OCC, "[t]he SFV rate design does not maintain the customer

incentive to conserve and to control their utility bi]]s.""° Therefore, a decoupling

mechanism provides more of a "proper balance" between the Company and the

consumer, rather than an SFV rate design which only addresses the Company's need for

revenue stabilization. The decoupling mechanism addresses the Company's need for

revenue stabilization and removes the Company's disincentive to promote energy

efficiency and also rewards consumers who invest in energy efficiency. If the

Conunission believes that DEO is under-earning and has a disincentive to promote

energy efficiency, then the PUCO should approve a rate design which incorporates an

appropriate decoupling mechanism. That approach would benefit both customers and the

Company. It was unreasonable for the PUCO to adopt the more extreme SFV rate

design, which only benefits the Company.

The Commission should reverse its Order approving the SFV rate design on

rehearing because the resulting rates are unjust and unreasonable.

E. The Commission Erred By Approving A Rate Design That
Unreasonably Violates Prior Commission Precedent And Policy.

The PUCO has identified gradualism as one of the regulatory principles that it has

incorporated as part of its decision-making process."' However, for gradualism to have

any legitimacy as a regulatory principle, it must be applied with a certain level of

consistency and transparency and not haphazardly. Gradualism had been relied upon in

prior cases in such a manner that customer charge increases were limited to $1.00 to

uo Id.

OCC Ex. No. 21 (Radignn Diteet Testimony) at Attschment FWR-2 (June 23, 2008).
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$2.00.12 However, in these cases, the PUCO Staff claims that almost tripling the

customer charge -- increases of $8.12 to $11.02 -- reflects gradualism."' The PUCO

appears to unreasonably rely on the Company and Staff argument that the principle of

gradualism has not been ignored by the implementation of the SFV rate design:

DEO and staff advocate that the SFV proposal contains
measures that satisfy the principle of gradualism. DEO
submits that the two-year phase-in of the SFV rates will
give the affected customers an opportunity to adjust to the
elimination of past subsidies.ll4

Accepting increases with a magnitude of $8.12 and $11.02 per customer per month over a

two- year period is done without any resemblance to the principle of gradualism, and

demonstrates the PUCO's failure to be guided by its own regnlatory principles in these

cases. Such disregard for the principle of gradualism harms DEO's residential consumers

and the regulatory process.

In addition to thirty-three years of prior precedent, the PUCO should be guided by

the consumer outcry in these cases. The PUCO should not ignore the consumer

opposition voiced against the proposed SF'V rate design. At the ten local public hearings

in these cases nearly 700 consumers attended with 175 providing testimony of which 63

testified against the SFV rate design. In addition, the docket contains over 270

handwritten and non-fonn letters filed by customers, many of whom are low- income

customers or elderly customers on fixed incomes. The compelling arguments made by

DEO's customers whose negative reaction and opposition to the rate shock that would be

caused by the SFV rate design should not be disregarded by the PUCO when d®liberating

ua Id.

°3 Tr. Vol. IV (Puican) at 113-114 (August 25,2008).

"4 Order at 21.
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the rate design issue in these cases. The PUCO should heed its own words that were

generally spoken at each of the local public hearings:

The PUCO is not bound by staffs reconmtendations and we
may permit some of it and we might reject others. So at
this point no decision has been made. We're here to
hear what you have to say before we make that
decision."'

The PUCO should accord significant weight to the public testimony -- from those who

will have to pay -- and reject the SFV rate design.

The Commission's Order approved a rate design for DEO's residential customers

that features a fixed monthly customer charge of $12.50 in year one,16 and $15.40 in year

two."' Thus, after one-year, customers will see their customer charge nearly triple.

Given that the current customer charge is $5.70 (DEO's East Ohio Division) and $4.38

(DEO's Wcst Ohio Division) per month, these increases are not gradual increases.

Rather these increases to the fixed portion of the customer charge represent enolmous

increases in the customer charge and they violate the prinoiple of gradualism. The

Commisaion has consistently identified gradualism as one of the regulatory principles

that it has incorporated as part of its decision-making process. Yet in these cases, the

Commission ignored over thirty-years of precedent regarding the application of

gradtlalism to the customer charge. The Commission's failure to be gtuded by its own

regulatory principles in these cases is a reasonable basis for granting rehearing.

In a Columbia Gas, Case No. 88-716-GA-AIR, the Cmnmission noted that the

Staff recommended a Customer Charge of $6.00, which was lower than the calculated

15 Tr. Local Public Heming Summit County (C.omnrissioner Fergus) at 7 (August 21, 2008) (Emphesis
added).

116 Order at 14.

117 ld.
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charge of $7.79, based on principles of gradualism and stability."B As part of its decision,

the Commission concluded:

While it is trae that the customer charge proposed by the
staff might not recover all customer-related costs, it is
important to note that costs, while very important, are
not the only factor to consider in establishing the
cbarge, The Commission must also consider the
customers' expectations, acceptance, and understanding
in setting rates and balance these factors accordingly
with the determined costs.19

In accepting the Staff position in the Columbia Gas case, the Commission noted that

"[t]he Staffs application of the accepted ratemaking principles of gradualism and

stability is reasonable."120

Both the Staff Report and the Opinion and Order in another Columbia Gas, Case

No. 89-616-GA-AFR12' echoed the same belief in and reliance on gradualism. The

Connnission noted that:

Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to provide a
utility only with a partial recovery of its fixed costs and
since the charge it proposes is in keeping with the accepted
ratemaking principles of gradualism and stabillty."

The Comnission further elaborated on these principles, when it ruled that:

118 In the Matter of the Applications of Colembfa Gas of Ohio, Inc., to Fstablia h a Un form Ratefar
Natural Gas Service Within the Company's Lake Erie Region, Northwest Region, Central Region, Eastern
Region, and Southeastern Regran, Case No. 88-716-GA-AIR et, al, ("1988 ColumUia Oas"), Opinion and
Order at 87 (October 17, t9S9).

197d. at 89. EmQhasis added.

120 Id.

121 In the Matter of the Applications ofColambia Gaa ofOhio, Inc., to Establish a Uniform RateforNataral
Gas Service Withtn the Company's Northwwrtern Region, Lake Erie Region, Central Region, Eastern
Region, and Southeastern Region, Case No. 89-616-GA-AIR et aL ("1989 Columbia Gas"), Opinion and
Order at 80-82 (April 5, 1990).

'az 1989 Cohanbia Gas at 80,
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We heard a great deal of testimony at the local bearings
regarding the detrimental impact that an increase in the
customer charge would have on low- income customers
(See, Cincinnati Tr. 29-30, 54, 61, 93). We believe that It
is appropriate In this case to keep the customer charge
at its cnrrent level in order to minimize rate shock that
would otherwise be experienced by residential
customers.`Z'

The Staff view of gtadualism, as noted tluoughout the many Staff Reports, has

been in the context of Company-proposed customer charge increases of only $2.00 to

$4.00.14 In most oases, the Staff Report notes that in making its recommendation, the

Staff recognized and prescribed to ratemaking principles of gradualism within the

revenue distributions.'xs This same language also appeared in Northeast Ohio, Case No.

03-2170-GA-AIR where the Staff Report stated, "[i]n recommending customer charges,

Staff recognizes and prescribes to the established ratemaking principle of gradualism

within the revenue distribution.'""

The same or similar statement appears in the Cincinnati Gas & Electric, Case No.

O1-1228-GA-AIR, Staff Report,"' in the Cincinnati Gas & Electric, Case No. 92-1463-

GA-AIR Staff Report,12' Columbia Gas of Ohio, Case No. 91-195-GA-AIR Staff

113 In the Matter ofthe Application of the Cincinnati Gas & Electric Company for an Increase in Its Rates
for Gas Service to All Jurisdictiona! Castomers, Case No. 95-656-GA-AIR, Opinian and Order at 46
(December 12, 1996). (Emphasis added.).

724 OCC Ex. No. 21 (Radigan Direet Test9mony) at Attachment FWR-2.

'2s In the Matter oftke Complaint and Appeal of Oxford Natural Gas Company finm Ordinance No. 2896,
Passed by the Councit of the Ciry ofOxforrl on February 7,2006, Case No. 06-350-GA-CMR, Staff Report
at 26 (Septembar 19,2007).

" In the Matter ofthe Appltcation ofNort)teast Ohio Natural Gas Corp. for an Increase in itr Rates and
Charges for Natural Gas Sen+iee, Case No. 03-2170-GA-A1R, Staff Report at 44 (August 29, 2004).

'27 In the d4atter of the Application of the Cinctnnari Gas & Electric Companyfor an Increase in its Gas
Rates tn its Service Territory, Case No. 01-1228-GA-AIR, Staff Report at 57 (January 1, 2002).

128 In the Matter of tAe Applicatdon of the Cincinnati Gas & Electric Contpany to File an Application for an
Increase in Gas Rates in its Serwce Area, Case No. 92-1463-GA-AAt, Staff Report at 29 (Match 17,1993),
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Report," Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,10

and the River Gas Company, Case No. 90-395-GA-AIR Staff Report."'

The Commission in its Order contemplated the potential hnnnful effects of

rate shock from the SFV rate design, but never acted upon its query:

Before strictly applying cost causation we must consider
and balance other important public policy outcomes of rate
design. **" Can it be implemented without rate shock -
that is, with sensitivity to gradualism?'s2

Historically, the principle of gradualism has been accepted in the form of mitigating a

customer charge inerease from $6.77 to $6.00"' or from $5.23 to $5.001d or even keeping

it at $5.70.15 During that period when the gradualism principle was adhered to the

commodity prices were generally more stable. However, there is no evidence to support

an argument for adherence to the principle of gradualism only at a time when commodity

prices are at a lower level. The Commission should adhere to the principle of gradualism

when considering a $5.70 or $4,38 customer charges may increase to $12.50, or $15.40,

129 in the Matter of the Application of Columbia Gas of Ohio, Inc., to increase Gas Sales and Certain
Tranrlwrtation Rates Within its Servfce Area, Case No. 91-195-GA-AIIt, Staff Report at 58 (August 25,
1991).

"0 In the Matter of the Application of the Dayton Power and Light Company for Authority to Amend ita
Filed Tariff's to Increase the Rates and precedents Charges for Gas Service, Case No. 91-415-GA-AiR,
StaffRepovt at 45 (November 13, 1991).

"' In the Matter of the River Gas Company for Authority to Amend its fYled Tariffs to Incre.ase the Rates
and Charges for Gas Service, Case No. 90-395-GA-AIR, SIatTReport at 31 (October 29,1990).

Order at 25.

In the Matter of the Application of the Cincinnati Gas & Blectric Company to File an Appltcation for an
Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIIt, Staff Report at 29 (March 17, 1993).

134 In the Matter of the Application of the Dayton Power and Light Company for Authority to
Amend its Flled Tari,^'s to Increase the Rates and precedents Charges for Gas Service, Case No.
91-415-GA-AIR, Staff Report at 45 (Noveniber 13, 1991).

131 In the Matter of the Apph'cation of the Cincimmati Gas & Electric Company for an Increase in Its Rates
for Gaf Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR, Opinion and Order at 4546
(December 12,1996),

40

t^Qi2



especially when the commodity prices are over $8.00/Mc£"b The need for gradualism

grows as consumers face greater costs; the need does not decline.

The problem with the Commission's Order is that it is not a long-term move to

the SFV rate design. Should such a shift occur, it should be gradual with small

incremental increases in the fixed customer charge and with the opportunity to evaluate

its impact on customer conservation and affordability.

V. CONCLUSION

As demonstrated above, the Commission erred by approving a Straight Fixed

Variable rate design for several reasons. First, the Conunission emed when, in violation

of R.C. 4903.09, it failed to provide fmdings of fact and written opinions supported by

the evidence in the record. Second, the Commission's Order erred by unreasonably and

unlawfully authorizing a residential rate design with customer charge increases that

exceed the notice provided consumers pursuant to R.C. 4903.083, R.C. 4909.18, R.C.

4909.19 and R.C. 4909.43. Third, the Commission envd by approving an SFV rate

design that discourages conservation in violation of R.C. 4929.02 and R.C. 4905.70.

SFV sends the wrong price signals to DEO's consumers, extends the pay back period of

consumer investments in energy efficiency, and thereby, does not remove customer

disincentives to invest in energy efficiency. Fourth, the extraordinarily large increase in

the customer monthly charge produced by the SFV rate design unreasonably violates the

Comnussion's prior precedent and policy of gadualism. For these reasons, the

Counmission should grant OCC's Application for Rehearing.

"^ Staff Ex. No. 3(Puican PraPiled Testimony) at 4(7uly 31, 2008) (SSO Price has ranged from $8.612 in
7anuary 2008 to $14.525 in July 2008).
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The
Cincinnati Gas & Electric Company for an
Increase in Its Rates for Gas Service to AII
Jurisdictional Customers.

Case No. 95-656-GA-AIR

Q=N AND OJZDER

The Commission, coming now to consider the application of The Cincinnati Gas
& Electric Company to increase rates and charges pursuant to Section 4909.18, Revised
Code, the Staff Report of Investigation, the exhibits and testimony introduced into evi-
dence, having appointed its attorney examiner to conduct the public evidentiary hear-
ings and to certify the record directly to the Commission, and being fully advised of the
facts and issues, hereby issues its opinion and order.

APPEARANCES:

James B. Gainer and G. James Van Heyde, Cinergy Corporation, and Jeffrey A.
Gollomp, on behalf of The Cincinnati Gas & Electric Company, 139 East Fourth Street,
Cincinnati, Ohio 45202.

Betty D. Montgomery, Attorney General of the State of Ohio, by Duane W.
Luckey, Section Chief, Anne L. Hammerstein, Gerald Rocco, and Paul A. Colbert, Assis-
tant Attorneys General, 180 East Broad Street, Columbus, Ohio 43215-3793, on behalf of
the staff of the Public Utilities Commission of Ohio.

Robert S. Tongren, Consumers' Counsel, by Werner L. Margard, III, Evelyn
Robinson-McGriff, and Thomas O'Brien, Assistant Consumers' Counsel, 77 South High
Street, Columbus, Ohio 43266-0550, on behalf of the residential customers of The
Cincinnati Gas & Electric Company.

Bell, Royer & Sanders Co., L.P.A., by Langdon D. Bell, 33 South Grant Avenue,
Columbus, Ohio 43215, on behalf of Avon Products Company, Bayer Corporation,
Cincinnati Milacron Company, Ford Motor Company, The Greater Cincinnati Hospital
Council, W.R. Grace Company, Henkel Corporation, Hillshire Farm & Kahn's, Morton
International, The Procter & Gamble Company, Senco Products, Inc., Sun Chemical
Corporation, and Occidental Chemical Corporation (collectively Cincinnati Energy Con-
sumers).

Chester, Willcox & Saxbe, by John W. Bentine, 17 South High Street, Suite 900,
Columbus, Ohio 43215, on behalf of the Ohio Council of Retail Merchants.

Pay D. Dupuis, City Solicitor, and Richard Ganulin, Assistant City Solicitor, 801
Plum Street, Cincinnati, Ohio 45202, on behalf of the city of Cincinnati.
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upstream pipeline contracts (IMG Brief at 20-21). The company is unwilling to let any of
these contracts expire until there is a solid contract with marketers to replace the capac-
ity and the marketers are unwilling to enter into such contracts until there is an open
and viable program in place. The marketers recommend, therefore, that the Commis-
sion reject the PT and RFT tariffs and require the company to file (by no later than the
1997-1998 heating season) a revised and commercially viable RPT tariff. The indepen-
dent marketers also request that the company be ordered to submit a revised PT tariff,
that indudes open sourcing, within 60 days from the issuance of the order.

As the gas industry enters an era of. increasing competitiveness, it is imperative
that LDCs begin to provide customers, both large and small, with opportunities to take
advantage of gas supply choices. We commend CG&E for bringing forth a proposal that
would begin to provide smaller customers, including residential customers, with the
opportunity to take part in the competitive arena. However, we are concerned with the
limitations contained in the company's proposal that appear to hinder the availability
of realistic competition in the CG&E service area. These factors include the lack of
opportunity for marketers to find cost cutting alternatives to the source management
currently offered under the PT tariff.

We believe that open sourcing is an important factor to consider in developing a
viable firm transportation program for small customers. We direct CC&E to file, within
90 days of the issuance of this order, modified PT and RPT tariffs that include develop-
ment of open sourcing options for marketers. The applications attached to this filing
should include a proposed solution of how the company intends to address issues raised
by the marketers such as how to make these transportation programs commercially
viable, how to deal with potentially stranded costs (if any), and whether a pooling
assessment is necessary or justified. The company should include marketers, and other
interested parties, in discussions related to the development of the revised tariff
proposal.

R ai ntial Customer Charoe

CG&E's current customer charge for residential (RS) customers is $5.50 per
month. In this case, the company proposeii to increase the customer charge to $10.00.
The staff initially recommended that the customer charge be increased to $7.00 per
month (Staff Ex. 1, at 45). Staff witness Crpssin reduced the staff's recommendation to
$5.50 through his testimony and subsequent cost of service model runs. The staff indi-
cated that its rEcommendation was not based on an attempt to identify dollar for dollar
recovery of actual costs but was a reasonable estimate of the costs incurred in providing
service (Staff Ex. 18, at 8; Attach. A, Table 5). On brief, the company argued that the
staff's original recommendation ($7.00) should be adopted (Co. Reply Brief at 16-17).

We agree with the staffs revised recommendation that the residential customer
charge should be maintained at its current level of $5.50 per month. We heard a great
deal of testimony at the local hearings regarding the detrimental impact that an increase
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in the customer charge would have on low income customers (See, Cincinnati Tr., 29-
30, 54, 61, 93). We believe that it is appropriate in this case to keep the customer cbarge
at its current level in order to minimize rate shock that would otherwise be experienced
by residential customers. our decision is consistent with past cases where we have iden-
tified the principles of gradualism and rate continuity as important factors to be consid-
ered in setting rates.13

)vIANAGEMENT AND OPERATIONS REVIEW

Affiliate Transactions

As part of the 1994 agreement between Cinergy Services, Inc. (CSI) and CG&E, CSI
renders a monthly statement which reflects billing information for costs charged for
that month. Company witness Winger stated that CSI costs are billed to CG&E as part of
the monthly closing process and entries are recorded in the company's general ledgers
to reflect receivables and payables. Mr. Winger indicated that management reports are
kept that provide supporting documentation for the charges in order to satisfy the terms
of the service agreement between CSI and CG&E (Co. Ex. 11, at 1-2).

Staff witness Buckley testified that the staff interpreted the 1994 agreement to
require that an itemized bill be sent by CSI prior to payment for services being made.
CG&E claims that requiring that a bill be sent creates an unnecessary administrative
burden. The staff believes, however, that having a bill from CSI would enable CG&E
the opportunity to question charges from CSI to ensure that CG&E is not paying for
services that are unjustified (Staff Ex. 8, at 2-3).

We disagree with the staff that physically rendering a biIl would provide ratepay-
ers with any additional protection from unwarranted costs. The company indicated that
itemized entries are recorded to reflect charges and payments and that supporting
documentation is provided in support of CSI's charges. There is no evidence that the
staff found any of the charges made by CSI to be improper or that CG&E does not have
the ability to question charges made by CSI under the terms of the agreement. We agree
with the company that requiring CSI to physically render a copy of a monthly bill would
constitute a redundant exercise that would not further the goal of insuring that charges
are properly assessed.

Benefit Verification vst m

Staff witness Buckley also indicated that the staff was concerrted that CSI's goals,
as a non-regulated subsidiary of Cinergy, could conflict with the Commission's goals to

13 We also believe it is appropriate to maintain the customer char$e for each customer class at current
levels due to our concern with the cost of service information presented in this case. This does not mean,
however, that the Commission is satisfied that all of the customer charges are at appropriate levels,
especially those applied to transportation service. The Commission is very interested in addressing
these issues in the next rate case.

V0p1
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XVI

CRITERIA OF A SOUND RATE STRUCTURE

Despite its recognized importance as a basis of rate control, the
determination of revenue requirements under a fair-return stand-
ard, which was the subject of the preceding chapters, by no means
exhausts the issues of a rate case. For even if this standard were
accepted as the master rule of rate making, overriding all conflict-
ing rules such as that against unjust discrimination-an exalted
status which, though sometimes claimed for it, it does not enjoy
in fact-there would still remain the question what specific rates
will yield a fair return, together with the further question what
rates and rate relationships should be chosen when a company's
earning power is so high that any one of a variety of tariffs could
be made to yield adequate over-all revenues.'

'As noted in Chap. IX, the Interatate Commerte Commission has given far
more attention to rate relationships than to rate levels. But the contrary emphasis
has characterized the utility rate cases before the state public service commissions.
As to the specifie rates, the major conce:n of these commissions has been to protect
the interescs of the residential customere. In the words of Russell E. caywood, "The
thought is that the larger customer can protect himself, whereas the small customer
requires the help of a third party." ElecEric Utility Rate Economia (New York,
s956), p. 4. Sut in recent years particularly, very ]arge industrial custorners have
intervened actively in rate ases, not just with respect to the relative height of
their rates, but also with rmpect to the form: e.g., in the Commonwealth Edison
Company Rate Case of 1957-1958 before the Illinois Commerce Commission (Case
No, 44391)• 24 PUR Bd soy.

Public utility counsel have sometimes argued that once a company's total revenue
entitlements have been determined by a comtnission, the choice of a pattern of
rates that will yield the allowed revenues should be left to the discretion of the
management, which will then be in an impartial position to make a fair apportiom
menr ofburdens among its different classes of customers. This is only a half-truth
argument: among other reasons, because a utility company is concerned not just
tu secure rates that will praendy yield the approved "fair rote of retrrrn;" but to
develop a pattern of rates that will promote growth of earnings and that will pro-
tect these earnings against business depressiom. The better the utility management,
the greater is this long-run concern.
A much more plausible reason for caution on the part of a commission in over-
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We turn now to principles of rate making designed to throw
light on these ttvo other questions, but particularly on the latter.
By what basic standards, for example, shall regulation pass judg-
nient on a system of electric-utility rates which allows liberal dis-
counts for incremental blocks of energy; or which levies higher
charges, per kilowatt-hour, on residential consumers than on indus-
trial customers; or which concedes lower rates for off-peak con-
sumption than for consumption at peak-tilne hottrs or seasons?
With ttte telephone utilities, does public policy justify the practice

of the industry in setting higller rates for service in larger commu-
nities than for comparable service in small communities even
when these differentials are not based on differences in cost
of service? And what are the merits of the contentions, ad-

vanced by some economists but enjoying no popular support, that
rush-hour fares for local-transit service or commuter railroad serv-
ice should be higher than fares at nonrush periods? These are mere
random samples of the many practical issues falling tinder the sub-
ject of rate structure.

But rate-structure problems are far more complex than problems
of a fair return even though the latter are by no means elementary;
and they are even less amenable to solution by reference to defmite
principles or rules of rate making. In part, the complexity is due
to the mass of technical detail, including the technology of ineter-
ing, involved in the design and administration of workable rate
schedules for different types of utility enterprises. In part it is due

riding the rate-pattertt policies of a utility conrpany is the one suggested n.any
years ago by Dr. C. P. Watkins, in expressing regret that few Anrericattcommis-
sions had contributed subsuntially to the development of principles of electric-
mte desfgn. "This situation," he wrote, "is perhaps partly due to doubt as to the
possession of adequate powers, but more fundamentally to the diffidence of com-
missiuners when confronted with a subject so onmplex, both theoretically and
practically, as that of electric ntes." Electrical Rates (New York, 1921), p, 37. The
commisnions that have given the mast attention m rate-structure principks are
the stronger commissions, such as those of California, New York, and Wisconsin,
which have the aid of relatively large expert staffa

A strong ezse can be made for the contention that, as far as feaeible, funda-
mental problema of mte-structure revision should be ltandled in special proceed-
ings, since they need far more time for satisfacmry solution than can properly be
given m them in what the Intersmte Commerce Commission ralls the "revenue
cases." Referring to this situation in railroad rate cases, Profeasur Merrill J. Roberts
writes: "The general rate case as presendy construed is a veritable farce. lts broad
sweep virtually predudes even the most rudimentary consideration of the inti-
mate demand and cast relationehips that should govern pricing in specifse marketx"
"Maximum Freight Rate Regulation and Railroad Earnings Control;" 35 Land
Econonun 125-138 at 136 (1g59). See also footnote u of Chap. XVIII.
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to the inability of the rate maker to predict the effect of changes in

rates on demand for the services and hence on costs of supply-

due, in short, to ignorance of demand functions and cost functions.
But in part-and this is the most serious theoretical difficulty-it is
due to the necessity, faced alike by public utility managements and
by regulating agencies, of taking into account numerous confticting

standards of fairness and functional efficiency iu the choice of a rate
structure. The nature of some of these conflicts will be revealed as
the discussion proceeds. Bttt, by way of illustration, cve may note
the conflict between the desirable attribute of simplicity and the
otherwise desirable attribute of close conformity to the principle oE
service at cost. Here, as with other clashes among various desiderata
of rate-making policy, the wise choice must be that of wise compro-
mise; and in reaching this compromise, the practical rate expert
would look in vain to any general theory of public utility rates,
at least in its present stage of development, for a scientific method
of reaching the optimum solution'

In view of this complexity of subject matter, the present study
will not undertake descriptions of the typical rate structures of the
different types of public utilities; and the reader unfamiliar with
these structures is therefore referred to the treatises for backgrouod
material, in the absence of which the following discussion of gen-
eral principles may seem hopelessly abstract.3 Even in its treatment

•Cermin apQronches toward a rational soltnion may be possible. Note, e.g.. onc
economut's attempt m compare the additional oosts of timeof-day metering as a
device for differential electric rate making based on on-peak versus off-peak use
with the possibie resulting nvings in plant generating capacity. Ralph &irby
Davidson, Price Direrimination in Selling Go.r and Electricity (Daltimore, 1955),
pp. t82-t95• But other "intangible" costs of time-af-day metering are not readily
assessed. In its investigation of the nationalited electric supply induatry, a British
inquiry commiseion coneluded that, acting under statutory mandate to simplify
nte strucmres, the Electricity Boards had deviated too far from the principle
of rate differ<ntiats based on service ae cost. Re¢wrt of the Cornrnittee of inquiry
into the Electrieity Suppiy Industry, Jan., 1956, Cmd. 9672, pp, ro¢-to5. Neediess
to say, however, the Committee supplied no formula by which to draw the line
between too much and too little simplicity.

' In addition to the trcatment of rate structures in the getmral textbouks on public

ntility and transportation economics, see Caywood's book already cited in font-
nate t; J. M. Bryant and R. P. Herrmann, Elernentr of Utility Rate Determination

(New York, r94u); 1.. R. Nash, Public Ueifity RaEe Structures (New York, t933).
For a significant critical monograph ms modern utility rate structures in the

United States, see Ralph Kirby Davidson's study already cited in fuotoote 2. l)n
many technical issues, no American treatise on electric utility rates can equal thae

by the distinguished British rate engineer, D. J. Balton, Electrical Engineering

Eeonomics, Vol. If: Caste und TariJ/s in Electric(ly SupHfy, sd ed. (London, 195t).

W
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of principles, these chapters are mere essays on the nature of the
more controversial, largely unresolved, problems rather than at-
tempts at systematic development. All of them have one theme in
common: the thesis that the most formidable obstacles to further
progress in the theory of public utility rates are those raised by
conflicting goals of rate-making policy.

CRITERIA OF A DESIRABLE
RATE STRUCTURE

Throughout this study we have stressed the point that, while the
ultimate purpose of mte theory is that of suggesting feasible meas-
ures of reasonable rates and rate relationships, an intelligenc choice
of these measures depends primarily on the accepted objectivea
of rate-makfng policy and secondarily on the need to minimize,
undesirable side effects of rates otherwise best designed to attain
these objectives. No rational discussion, for example, of the rela-
tive merits of "cost of service" and "value of service" as measures of
proper rates or rate relationships is possible without reference to
the question what desirable results the rate tnaker hopes to secure,
and what tmdesirable results he hopes to minimize, by a choice
between or mixture of the two standards of measurement. Not only
this: the very meaning to be attached to ambiguous, proposed
measures such as those of "cost" or "value"-an ambiguity not
completely removed by the addition of familiar adjuncts, such as
"oucvf-pocket" costs,ar "marginal costs; " or "average costs"-must
be determined in the light of the purposes to be served by the
public utility rates as instruments of economic policy. This is a
commonplace; but it is a commonplace which, so far from being
taken for granted, needs repeated emphasis_

What then, are the good attributes to be sought and the bad
attributes to be avoided or minimized in the development of a
sound mte structure? Many different answers have been suggested
in the technical literature and in the reported opinions by courts
and commissions; and a number of writers have summarized their
answers in the form of a list of desirable attributes of a rate struc-
ture, comparable to the "canons of taxation" found in the treatises
on public fmance. The list that follows is fairly typical, although
I have derived it from a variety of sources instead of relying on any
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one presentation. The sequence of the eight items is not meanc to
suggesc any order of relative importance.

t. The related, "practical" attributes of simplicity, understand-
ability, public acceptability, and feasibility of application.

2. Freedom from controversies as to proper interpretation.
^g Effectiveness in yitlding total revenue requirements under

the fair-return standard.
q.. Revenue stabifity from year to year.
g. Stability of the rates themselves, with a minimum oE unex-

pected changes seriously adverse to existing customers. (Com-
pare "The best tax is an old tax.")

6. Fairness of the specific rates in the apportionment of total
costs of service among the different consumers.

7. Avoidance of "undue discrimination" in rate relationships.
8. Efficiency of the rate classes and rate blocks in discouraging

wasteful use of service while promoting all justified types
and amounts of use:
(a) in the control of the total amounts of service supplied by

the company:
(b) in the control of the relative uses of alternative types of

service (on-peak versus off-peak electricity, Pullman
travel versus coach travel, single-party telephone service
versus service from a multi-party line, etc.).

Lists of this nature are useful in reminding the rate maker of
considerations that might otherwise escape his attention, and also
useful in suggesting one important reason why problems of practi-
cal rate design do not readily yield to "scientific" principles of
optimum pricing. But they are unqualified to serve as a base on
which to build these principles because of their ambiguities (how,
for example, does one define "undue discriminatioti'?), their over-
lapping character, and their failure to offer any rules of priority in
the event of a conflict. $or such a base, we must start with a simpler
and more fundamental classification of rate-making objectives.

THREE PRIMARY CRITEaIA

General principles of public utility rates and rate differentials
are necessarily based on simplified assumptions both as to the objec-
tives of rate-making policy and as to the factual circumstances un-
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der which these objectives are sought to be attained. Attempts to
make these stated principles subserve all special objectives and
cover all specific conditions would be hopeless. Writers on the
theory of rates are therefore at liberty to base their analyses on the
acceptance of those objectives which are of wide application and
the attainment of which may be aided by whatever tests or measures
of sound rate structure the analyses suggest.

Among these objectives, three may be called primary, not only
because of their widespread acceptance but also because most of the
more detailed criteria are ancillary thereto. They are (a) the reve-
nue-requirement or financial-need objective, which takes the form
of a fair-retum standard with respect to private utility companies:
(b) the fair-cost-apportionment objective, which invokes the prin-
ciple that the burden of meeting total revenue requirements must
be distributed fairly among the beneficiaries of the service; and (c)
the optimum-use or consumer-rationing objective, under which
the rates are designed to discourage the wasteful use of public
utility services while promoting all use that is economically justi-
fied in view of the relationships between costs incurred and benefits
received.4

In actual rate cases, these three criteria of reasonable rates and
rate relationships, and particularly the fast two, are by no means
always sharply distinguished. But the distinction may be illus-

trated by the imagined example of a request, submitted to a regu-
lating commission by a group of consumers, that an electric com-
pany be ordered forthwith to abandon its present, somewhat elabo-
tate, schedule of class rates, block rates, and two-part or three-part

•These shree critetia correspond to three of the four "primary functions" of
utility rates set forth in Chap. I[I. The function ignored for present purposes,
that of encouraging managerial efficiency, is omitted because of its more direct
bearing on the desinble criteria for a fair over-all rate of return. See pp. afis ff.,
rufra. protessor John Maurice Clark had in mind essentially the same three
criseria in writing: "The chief purposes of a nte system should be to earn a
reasonable total rettstn, to develop the utmost use of facilitles so long as every
service paye at least its difterensial cost, and to distribute residual cests fairly
according to the responsibility of diHerent users for the amount of these costc"
Studies in the Economics of Overhead Costs (Chicago, ,gay), p. yaa. Professor
Donald H. Wallace added a fourth pnmible objective: that of benefiting specifsc
clasees of customers, such as cusmmers of substandard income or a submerged im
dustry. Temporary National Economic Committee, Investigatiod ot Concentra-
tion of Economie Power, 76thCongress, yd Session, Monograph No. yx: Economic
Standards of Couernment Price Connoi (Washington, D.C., 1941), pp. 475-47g
This fourth objective cosnes under the heading of "social" principles nf rate making

4e as I have used the term in Chap. VII,

^® _
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tariffs in favor of a uniform kilowatt-hour rate for all customers
throughout its franchise territory. Almost certainly this proposal
would be held subject to the threefold objection: (a) that no uni-
form rate, however high, could be made to yield a fair retttrn on
the company's invested capital; (b) that, even if it could do so, mte
uniformity despite lack of cost uniformity in the supply of different

types of service would impose unfair burdens on the consumers of
the less costly services; and (c) that, quite aside from its unfairness,
the uniform rate would result in a serious underutilization of plant
capacity because it would cut down the demand for services (espe-
cially, for off-peak services) that could be supplied at increment
costs materially below average unit costs, while stitnulating a waste-
ful demand for services that can be supplied only at increment costs

higher than the average.
Some modern writers who confine their attention to what they

call the "economic" principles of public utility rates have ignored
the second of these three standards of rate making in their develop-
ment of these principles, on the ground that fairness questions are
beyond the competetice of professional economists.° lnstead, they
have centered attention on the third standard, often with special
reference to its application under the constraiut of a revenue-
requirement standard. But a refusal to recognize fairness issttes as
relevant to the design of a sound rate structure wottld so far divorce
theory from practice that these issues will not be completely ig-
nored in the discussion that follows.

In the remainder of the present chapter as well as in all of the

following chapters except Chapter XX ("The Philosophy of
Marginal-Cost Pricing"), principles of rate structure will be dis-
cussed under the assumption that they are designed primarily to
subserve the three above-noted objectives of rate-making policy.

But in order to avoid extreme complexities, we shall make three

further simplifying assumptions, all of which are implicit in much

of the literature on public utility rates.
In the first place, we shall impute an unqualified priority to the

"fair-return" standard of reasonable rate levels despite the fact,

noted in Chapter IX, that no such priority is accorded either by
legal doctrine or by rate-making practice. That is to say, we shall

assume that the rates of any given utility enterprise, taken as a

'See Chaps. II and VIII.
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whole, must be designed as far as possible to cover costs as a whole
including (or plus) a fair return on capital investment.

In the second place, we shall assume the availability of a wide

range of alternative rate structures, any one of which could be

made to yield the allowed fair return on whatever capital invest-

ment is required in order to supply the demand for service. This
assumption, which implies that eheutility enterprise in question

enjoys a substantial degree of monopoly power, permits us to center

attention on a choice among rate structures, any one of which

would be equally fair to investors and equally effective in main-
taining corporate credit.

And in the third place, except for incidenmi rrferences, we shall
rule out all of those so-called "sociaP" principles of rate making,
discussed in Chapter VII, which may justify the sale of some utility
services at less than even marginat or out-of-pocket costs.

IMPORTANCE AND LIMITATIONS OF THE
PRINCIPLE OF COST OF SERVICE

Without doubt the most widely accepted measure of reasonable

public utility rates and rate relationships is cost of service. In the
literature, this measure is generally given a dominant position even

by writers who insist upon, or reluctantly concede, the necessity

for deviations from cost in the direction of value-of-service prin-
ciples or of various "social" objectives of rate making. In actual

practice there is usually an obvious, marked degree of correlation

between the relative charges for different amounts and types of

service and the relative costs of rendition. To be sure, local transit

rates, with their customaryflat fares regardless of distance and

(even more important) regardless of time of travel come close to
providing an outright exception. But intercity railroad rates, de-

spite their many familiar departures from cost principles a and
despite their notorious failure to accord well with any other sane

principles of rate making, bear important partial correlations with

•Referring to nilroad retes, the Interstate Commerce Commission said: "Costs
alone do not detetmine the maximum lituiu of rptu. Neither do they eontrol the
cnntoursof rate scafa ar fix therefations between rates or hetween tate acales
Other facton along with tosro must be considered and given due weight in these
aspects of rate making." 262 I.C.C. 6g3; quotcd by Justiee Donglaa in New York
v. United States, 33x US. x84, Ss8 (t947).
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relative costs. Thus, by and large, Pullman fares are much higher
than coach fares; charges for the shipment of ten tons of any given
class of freight are much higher than charges for the shipment of
one ton; and freight rates from New York City to points in Cali-
fornia are far higher than freight rates from New York City to
Albany. Electric utility rates deviate from a cost standard much
less than railroad rates. But it is a testimony to rhe pxestige of this
standard that, whenever actual or proposed electric tariffs are criti-
cized for their asserted unfairness, the criticism usually takes the
form of the contention that the rate relationships fail to conform
to cost relationships. When this complaint is made before a public
service commission, the defenders of the rates are likely to feel in
a much stronger position if they can meet it on its own ground,
without having to rely on value-of-service arguments in support of
preferential rates to favored classes of customers.

The basic reasons in sttpport of a cost-of-service standard of pub-
lic utility rates and rate relationships have already been discussed
at length in the early chapters of this book, particularly in Chapter
IV. Here we may recall that the defense rests both on considera-
tions of fairness as among the different customers and on considera-
tions of optimum utilization or "consumer rationing." As to the
issue of fairness, a cost-price standard probably enjoys more wide-
spread acceptance than any other standard except for the even
more popular tendency to identify whatever is fair with whatever
is in one's self-interest. As to the issue of optimum utilization, this
same standard (or, at least, a standard of the same name) comports
with the "consumer sovereignty" principle, under which public
utility consumers should be encouraged to take whatever types of
service, in whatever amounts, they wish to take as long as they are
made to indemnify the utflity enterprise for the costs of rendition.

NECESSARY DEVIATIONS FROM A COST-OF-SERVICE STANDARD

In view of what has just been said, one might suppose that "the
theory" of public utility rate structures or rate differentials would
call for the acceptance of no basic principle oE reasonable or non-
discriminatory rates other than a mere extension of the very prin-
ciple already accepted in the determination of entire rate levels,
namely, the principle of service at cost. Just as, under the fair-
return standard, rates as a whole should cover costs as a whole, so

0''00138
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