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STATEMENT OF FACTS

On March 19, 2003, Plaintiff-Appellant, Diazonia Benton (herein after

"Benton") was involved in a motor vehicle accident, while in the course and scope of her

employment with Defendant-Appellee, Hamilton County Educational Service Center (herein

after "HCESC"). Benton v. Hamilton County Educ. Svc. Ctr. (1st Disf.), 2008 Ohio App.

Lexis 3586, 2008-Ohio-4272. (Appx. 16.) Benton was assigned claim number 03-889051

by the Ohio Bureau of Workers' Compensation (herein after "BWC") and on March 9, 2005,

the BWC issued an Order allowing the Benton's Ohio workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. (Appx. 58.) This

BWC Order gave either party the right to appeal this Order, within fourteen (14) days of

receipt of said Order. (Appx. 59.) HCESC did receive said BWC Order allowing Benton's

workers' compensation claim and HCESC did not appeal the allowance of the claim.

Thereafter, on April 27, 2005, Benton requested that additional conditions be amended into

her workers' compensation claim. The Industrial Commission's District and Staff hearings

both granted the additional conditions of radiculopathy and L5-S1 herniated disc. (Appx. 53,

56.) HCESC did not appeal the Industrial Commission's Staff Hearing Order of January 26,

2006. (Appx. 53.)

On February 3, 2006, HCESC filed a C-86 Motion with the Industrial Commission of

Ohio requesting the Industrial Commission exercise continuing jurisdiction and make a

determination of fraud, pursuant to R.C. 4123.52. (Appx. 50.) On June 14, 2006, a hearing

was held at the District Hearing Level of the Industrial Commission of Ohio and denied
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HCESC's request to exercise continuing jurisdiction. (Appx. 47, 48.) HCESC appealed the

District Hearing Level Order on July 7, 2006, and on August 29, 2006, the Industrial

Commission's Staff Hearing Officer also denied HCESC's motion requesting that the

Industrial Commission exercise continuing jurisdiction, and found "absolutely no evidence

that the injured worker has misrepresented the purpose of her trip...on March 19, 2003."

(Appx. 42, 43, 44.) HCESC appealed this decision on September 15, 2006 and on

September 19, 2006, the Industrial Commission of Ohio Staff Hearing Level II did refuse

the appeal of the HCESC. (Appx. 40, 38.)

Thereafter, on November 07, 2006, HCESC proceeded to file a Notice of Appeal,

with the Court of Common Pleas in Hamilton County, Ohio, due to the Industrial

Commission's refusal to exercise continuing jurisdiction, pursuant to R.C.4123.52. (Appx.

36.) On January 27, 2007, Benton did file a motion with the Common Pleas Court of

Hamilton County on the grounds that the trial court did lack subject matter jurisdiction to

hear HCESC's appeal. (Appx. 28.) On February 27; 2007, the trial court granted Benton's

Motion to Dismiss for lack of subject matter jurisdiction. (Appx. 27.) Thereafter, HCESC did

file a Notice of Appeal to the First District Court of Appeals. (Appx. 25.) The First District

Court of Appeals rendered its decision on August 22, 2008, indicating that the trial court

erred and that the decision of the Industrial Commission to not exercise jurisdiction was

appealable to the Court of Common Pleas under R.C. 4123.512(A). (Appx. 16-24.)

Recognizing and referencing a split of authority among appellate districts and noting that

the Ohio Supreme Court had not "squarely addressed this issue", regarding whether a right
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to participate issue exists, based upon the Industrial Commission of Ohio's refusal to

exercise continuing jurisdiction to make a determination of fraud, (Appx. 22,23.)

In response to the First District Court o.f Appeal's decision, Benton filed a Motion

requesting Certification of Conflict with the First District Court of Appeals. (Appx. 10) On

September 18, 2008, the First District Appellate Court did certify the conflict and recognized

their decision as being in conflict with Thomas v. Conrad (Feb. 14, 1997) Second District

Nos, 15873 and 15898, and Brown v. Thomas Asphalt Paving Co., Eleventh District, No.

2000-P-0098, 2001-Ohio-8720. (Appx. 10.) Thereafter, Benton did file a Notice of Certified

Conflict with the Ohio Supreme Court on October 09, 2008. (Appx. 2.) By way of Entry filed

December 31, 2008, the Ohio Supreme Court did grant Benton and Administrator's, Notice

of Certified Conflict. Benton v. Hamilton County Educ. Svc. Ctr. (2008) 120 Ohio St.3d

1452, 2008-Ohio-1946 (Appx. 1.)

ARGUMENT

Proposition of Law No. I:

The refusal by the Industrial Commission of Ohio to exercise continuing iurisdiction

to make a finding of fraud is not a right to participate issue under R.C. 4123.512.

A. It is not the language a party uses in its motion requesting continuing

jurisdiction, pursuant to R.C.4123.52, that is determinative as to whether

a right-to-participate issue exists, but rather the determining factor is

the effect the decision of the Industrial Commission, to exercise or not
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exercise continuing jurisdiction, has on the workers' compensation

claim.

HCESC argues in their Merit Brief that HCESC's "motion involved Benton's initial

right to participate in the Fund." (HCESC Merit Brief page 11, Para. 2). In reality what

HCESC requested in their February 01, 2006 motion was for the Industrial Commission to

exercise continuing jurisdiction and make a determination as to fraud. (Appx. 50.) After

hearing HCESC's evidence, the Industrial Commission's District, Staff I and Staff II

hearing officers refused to exercise continuing jurisdiction. (Appxs. 47, 42, 38). What is

apparent is that any party can frame a motion or use creative language that purports to

state that a right-to-participate issue exists. However, what the reviewing court must look at

is; whether the injured worker's right-to-participate or continue to participate has been

previously established, and did the Order which the party now is attempting to appeal to the

court of common pleas finalize the allowance or disallowance of the injured worker's right to

participate. It is the effect that the Industrial Commission's order has on the injured

worker's claim, not the language used by the party filing the motion requesting continuing

jurisdiction.

The Ohio Supreme Court in Felty v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d

234, 602 N.E.2d 1141 noted that a direct appeal to common pleas court is the most limited

form of judicial review, "because the workers' compensation system was designed to give

employees an exclusive statutory remedy for work related injuries, a litigant has no inherent

right of appeal in this area". (Felty, supra at 237, 1144, citing Cadte v. General Motors
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Corp. (1976), 45 Ohio St. 2d 28, 33, 340 N.E.2d 403, 406). Moreover, the Felty court

indicated that "(t)he courts simply cannot review all the decisions of the commission....",

and "(u)nless a narrow reading of R.C. 4123.519 (currently R.C.4123.512) is adhered to,

almost every decision of the commission, major or minor, could eventually find its way to

common pleas court". Id. at 238, 1144. Commenting on R.C.4123.512 appeals, the Ohio

Supreme Court in Felty understood that a direct appeal to common pleas court is the most

limited form of judicial review and that "a litigant has no inherent right of appeal in this

area". ld. at 237. Significantly, the Felty Court directed that unless the decision is finalizing

an allowance or disallowance of an injured worker's claim, a right-to-participate issue does

not exist. Id. at 27, 1179. A distinction exists when an order terminates an injured worker's

claim or their right to continue to participate in the Workers' Compensation Fund, as

opposed to the denial of a request to re-open a matter that has previously been

determined. (i.e. a request to exercise continuing jurisdiction). The Ohio Supreme Court

again restated this proposition by stating the Industrial Commission does not determine a

right-to-participate in the State Insurance Fund, unless the decision is finalizing an

allowance or disallowance of the employee's claim. Afrates v. Lorain (1992), 63 Ohio St.3d

22, 27, 584 N.E. 2d 1175, 1179. (See also State, ex rel. Evans, v. Indus. Comm. (1992),

64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610). These scenarios are clearly contemplated

when interpreting what right-to-participate means. The directives of the Afrates Court are

not consistent with and would not permit an R.C,4123.512 appeal to the court of common

pleas by an employer on the refusal by the Industrial Commission to exercise continuing

jurisdiction to make a determination of fraud. In the case at bar, Benton's right-to-
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participate in the Workers' Compensation Fund was finalized by the BWC Order dated

March 09, 2005, which HCESC did not appeal. (Appx. 58.) The subsequent decisions of

the Industrial Commission to not exercise continuing jurisdiction, pursuant to R.C. 4123.52,

left Benton's right-to-participate undisturbed.

B . An equal protection issue does not exist when a partv is required to

pursue a remedy in mandamus pursuant to R.C.4123.512.

The remedies available to parties in a workers' compensation claim are strictly

provided by statute. In Workers' Compensation matters, appeals are taken and an action is

initiated by the filing of a Notice of Appeal with the common pleas trial court or by way of

Mandamus with the Tenth District Court of Appeals, pursuant to R.C. 4123.512. In Ohio,

the rights and duties under the Ohio Workers' Compensation Laws are purely statutory.

State, ex rel. Yaple v. Creamer (1912), 85 Ohio St. 349, 97 N.E.2d 602. The rights and

duties rest exclusively on the grant of legislative authority by the enabling Workers'

Compensation Act. State ex rel. Kroger v. Indus Comm., (1942), 37 Ohio Law Abstract

509, 48 N.E.2d 114. Moreover, R.C. 4123.512 provides the exclusive statutory scheme to

appeal an Order of the Industrial Commission. Under the language of R.C. 4123.52, the

Industrial Commission of Ohio is vested with continuing jurisdiction over its orders after

issuance of a final order. However, continuing jurisdiction can be invoked only where one of

these preconditions exists: (1) new and changed circumstances, (2) fraud, (3) clear mistake

of fact, (4) clear mistake of law, (5) error by an inferior tribunal...." State ex rel. Gobich v.

Industrial Commission, 103 Ohio State3d 585, 817 N.E. 398, citing State ex rel. Nicholls
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v. Industrial Commission, (1998), 81 Ohio St.3d 454, 459, 692 N.E.2d 188. Furthermore,

R.C. 4123.512(A) provides that the claimant or employer may appeal an order of the

Industrial Commission into the Court of Common Pleas ".., other than a decision as to the

extent of disability to the court of common pleas..,". However, a court whose jurisdiction

has not been properly invoked cannot accept jurisdiction by agreement, acquiescence or

consent. Cunningham v. Young, et al., (1963), 119 Ohio App. 261, 263, 193 N.E.2d 924,

926 (Ohio App. 1st Dist. 1963)).

The employer, HCESC argues in its merit brief that it is denied equal protection

under the law, if it must pursue a mandamus action as its remedy. ( HCESC merit brief,

proposition of law B. page 6). HCESC argues that the Mandamus standard of review,

"abuse of discretion is a very heavy burden" while a de novo review only requires the

burden of preponderance of the evidence standard. (HCESC brief at page 8). HCESC

fails to acknowledge that in a Mandamus action, the party seeking relief (employer or

injured worker) bears the burden of demonstrating that the Industrial Commission

committed "an abuse of discretion" in arriving at some decision. Whereas in R.C. 4123.512

appeals to the Court of Common Pleas, the injured worker-Plaintiff, always has the burden

of proof.

While this Equal Protection argument was not made previously in this action, this

argument is misplaced, as the employer incorrectly states that the Plaintiff-Benton's initial

right-to-participate is at issue. However, the issue to heard at bar is whether the refusal by

the Industrial Commission to exercise continuing jurisdiction to make a determination of
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fraud is a right-to-participate issue. In effect, the employer, HCESC, seeks to stand in the

same position, as if they would have appealed the initial BWC Order that allowed Benton's

workers' compensation claim on March 09, 2005. HCESC is attempting to use a motion for

continuing jurisdiction pursuant to R. C.4123.52, as a substitute for failing to timely appeal o

the initial allowance of Benton's workers' compensation claim. HCESC, by filing a motion

pursuant to R.C.4123.52, with the naked allegation of fraud and the presentation of no

supporting evidence (Appx. 42, 43), attempts to circumvent their failure to appeal the

BWC's initial order allowing Benton's Claim. Had HCESC timely appealed the initial BWC

order granting Benton's claim, HCESC could have pursued a R.C.4123.512 appeal into the

court of common pleas and had a de novo review on the initial allowance. HCESC made a

conscious decision not to appeal the initial allowance of Benton's claim. In effect, HCESC

now seeks to circumvent the Doctrine of Res Judicata by using a motion for continuing

jurisdiction as their untimely appeal to the initial allowance of Benton's workers'

compensation claim and .

Furthermore, the employer, HCESC is not without a remedy. It may not be the

remedy it desires, however, it is the remedy provided by statute. The employer can file a

complaint, in Mandamus in the Tenth District Court of Appeals, seeking relief. The Court of

Appeals in Thomas v. Conrad (Feb. 14, 1997), Second District, Nos. 15873 and 15898, has

indicated that no equal protection issue exists, when an adverse Order of the Industrial

Commission is issued, as "both the employer and employee have the right to appeal when

they are negatively affected". Id at 479. It is not unfair to the employer to hold that once an
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injured worker's right-to-participate in the Workers' compensation fund has been

established, a decision by the Industrial Commission to refuse to exercise continuing

jurisdiction to make a determination of fraud, does not equate to a right-to-participate issue,

because the decision does not terminate the injured worker's right-to-participate in the

workers' compensation fund. To find otherwise would undermine and redefine the right-to-

participate standards set forth in the decisions of the Ohio Supreme Court's in Afrates,

Felty and Evans. (Referenced in Section A of Plaintiff-Appellant, Benton's Reply Brief).

Afrates v. Lorain (1992), 63 Ohio St.3d 22, 27, 584 N.E. 2d 1175, 1179, Felty v. AT&T

Technologies, Inc. (1992), 65 Ohio St3d 234, 602 N. E.2d 1141, State, ex rel. Evans, v.

Indus. Comm. (1992), 64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610).

Furthermore, having a common pleas judge or jury decide a refusal to exercise

continuing jurisdiction order of the Industrial Commission extends far beyond the order

itself, or the subject that is being ruled upon by the commission. The broad discretion that

is granted to the industrial commission in issuing orders would certainly be at risk.

C. A motion for continuing jurisdiction is not a substitute for failing to file an

appeal to an order that grants the allowance of a workers' compensation claim.

The doctrine of "res judicata has been applied in administrative proceedings

because the same values inherent in giving finality to judicial decisions often apply to

administrative decisions." Kralovic v. Structural Steel Inc, et al., 9 O.B.R. 626, 463 N.E.2d

661, 663 (1983) citing International Wire v. Local 38, 357 F. Supp. 1018, 1023-1024

(N.D.Ohio 1972); Pierce v. Sommer, 37 Ohio St.2d 133, 308 N.E.2d 748, 479 (1974). Res
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judicata provides assists the bar in providing clear finality to orders and decisions, whether

they are rendered in a court setting or administratively.

In the case at bar, Benton's right to participate in the Ohio Workers' Compensation

Fund had been determined and finalized, when the Bureau of Workers' Compensation

initial order allowing her claim on March 09, 2005, was not appealed by HCESC. (Appx.

58.) Significantly, this BWC Order did establish Benton's right-to-participate in the

Workers' Compensation Fund for her industrial injuries. Moreover, the September 19, 2006

decision by the Industrial Commission, to refuse to exercise continuing jurisdiction and

make a determination as to fraud, did not finalize Benton's allowance of her claim and

significantly did not finalize a disallowance of her claim.

The employer, HCESC, seeks to stand in the same position, as if they would have

appealed the initial BWC Order, which allowed Benton's claim on March 09, 2005. (Appx.

58.) Significantly, a distinction exists when an order terminates an injured worker's claim or

their right-to-continue to participate in the Workers' Compensation Fund, as opposed to the

denial of a request to re-open a matter that has previously been determined. (i.e. a request

to exercise continuing jurisdiction). These scenarios are clearly contemplated when

interpreting what right-to-participate means.

Each Industrial Commission Order affects each party to the claim differently.

HCESC, in their merit brief acknowledge the distinction between the Industrial

Commission's refusal to invoke continuing jurisdiction, as in the case at bar, and in other

instances where the Industrial Commission does exercise continuing jurisdiction and makes
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a finding of fraud. (HCESC merit brief Page 8, Para. 3.) In instances where continuing

jurisdiction is not exercised, the injured worker's right-to-participate remains undisturbed.

In Bureau of Workers' Compensation and Industrial Commission decisions, res judicata

brings stability, guidance and finality. HCESC's appeal into the court of common pleas is

an attempt by HCESC to circumvent the effects of res judicata in Benton's workers'

compensation claim.

CONCLUSION

For the foregoing reasons, Plaintiff-Appellant, Diazonia Benton asks this Court to

overrule the First District's decision and find that the refusal by the Industrial Commission of

Ohio to exercise continuing jurisdiction to make a finding of fraud was not a right-to-

participate issue under R.C. 4123.512.

Respectfully submitted,

Gregory W, Be man (0067740)
Weber, Dickey & Bellman
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Cincinnati, Ohio 45202
Attorney for Plaintiff-Appellee, Diazonia Benton
Ph. (513) 621-2260
Fax (513) 621-2389
weberbellman ahoo.com

CERTIFICATE OF SERVICE

11



I hereby certify that a copy of the foregoing Appellant's Brief on the merits was
served by U.S Mail this 20th day of Aprril, 2009 upon the following counsel:

David J. Lampe (0072890) (COUNSEL OF RECORD)
ENNIS, ROBERTS & FISCHER, LPA
121 W. Ninth Street
Cincinnati, OH 45202
Ph: (513) 421-2540
Fax: (513)562-4986
dlampe anerfleaal.com

COUNSEL FOR DEFENDANT-APPELLEE, HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER

RICHARD CORDRAY (0038034)
Ohio Attorney General
BENJAMIN MIZER (0083089) (COUNSEL OF RECORD)
Solicitor General
KIMBERLY A. OLSON (0081204)
Deputy Solicitor
ELISE PORTER(0055548)
Assistant Solicitor
JAMES CARROLL(001 6177)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
Ph: (614) 466-8980
Fax: (614) 466-5087
bmizer0ag. state.oh. us
eporter 0)ag.state.oh.us

COUNSEL FOR DEFENDANT- APPELLANT, ADMINISTRATOR, OHIO BUREAU OF
WORKERS' COMPENSATION

Philip J. Fulton (0008722)

12



William A. Thorman, III (0040991)
PHILIP J. FULTON LAW OFFICE
89 East Nationwide Boulevard, Suite 300
Ph: (614) 224-3838
Fax: (614)224-3933

COUNSEL FOR AMICUS CURIAE, FOR APPELLANTS,
OHIO ASSOCIATION OF JUSTICE

13



^I^II ^U

1144> 3 1M0B

CLERK OF CE}(.t^i*'
`^Ut'^CC'14nk COJ!`c^` ^1^- t7C [iL'

Diazonia Benton Case No. 2008-1949

v. LNTRY

.:Hamilton County )3ducation [sic] Service
Center and Administrator, [Ohio] Bureau
of Workers' Compensation

`This cause is pending before lhe Court on the certification of a conflict by the
Court of Appeals for I-Iarnilton County. On review of,the order cert:ifying a conflict,

It is determined that a conflict exists. The parties are to brief the issue stated in
the court of appeals' Entry filed September 18, 2008, as follows:

"Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jiuisdiction to malce a finding of fraud is a right to participate issue under R.C.
4123.512?"

It is ordered by the Court, sua sponte, that this cause is consolidated wi^th Suprem,e
Court Case No. 2008-1946, Benton v. Hamilton Cty. Educational Serv. Ctr.

It is further ordered by the Court that the brief ng in Case Nos. 2008-1946 and
2008-1949 shall be consolidated. The parties shall file two originals of each of the briefs
permitted under S.Ct.Prac.R. VI and include both case numbers on the cover page of the
briefs. The parties shall otherwise comply with the requirements of S.Ct.Prac.R. VL

It is further ordered by the Court that the Clerks] issue an oi=der for the
transmittal of the record from the Court of Appeals for I-Iamilton County.

(Hamilton County Court of Appeals; No. C070223)
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On Appeal from the I-Ialnilton County
Court of Appeals, First Appellate District

Conrt of Appeals
Case No.: C-070223

OCT 00 20,C

CLERK.OF COURT
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NOTICE OF CERTIFIED CONFLICT OF ['T.AINTIrF - APPELLANT,
DIAZONIA 13ENTON

GREGORY W. BELLMAN ( 0067740)
Weber, Dickey & Bellman
813 Broadway, First Floor
Cincinnati, Ohio 45202
(513) 621-2260
(513) 621-2389 Fax
webei•bel lman(cJyahoo. com
Counsel for Plaintiff-Appellee,
Diazonia Benton
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Erinis, Roberts & Fischer Co., L.P.A.
121 West Ninth Street
E-incinnati, Ohio 45202
(513) 421-2540
(513) 562-49$6 Fax
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&;wznsel for De€endarst-Appellant,
Ilarn.i€ion County Educational Service
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Attorney General of Ohio

BENJAMIN MIZER* (0083089)
Solicitor General
*Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
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eportcr@ag.state.oh.us
Counsel for Defendar}t-Appellant
Administrator, Bureau.of Workers'
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Notice 6f Certified Conflict of Apnellant;I)iazonia Benton

Plaintiff- Appellant, Diazonia Benton hereby gives notice to this Court pursuant to the

Supreme Court Rule IV of the Certified Conflict, arising from the August 22, 2008, judgement of

the 1-Iamilton Court of Appeals, First Appetlate District, entered in Court of Appeals Case No.:

C-070223. (Ex.2)

Thereafter, on September 18, 2008, the First District Court of Appeals granted

Appellant's Motion to certify a conflict on the issue of: Whethet' the refusal by the Industrial

Commission of Oliio to exercise continuingjurisdiction to make a finding of fraud is a right to

participate issue under R.C. 4123.512? (Ex.1) The First District Appeflate Court found that the

decisions which were in conflict to be:

The case at bar, Benton v. Hamilton County Educational Service Center, Appeal No.: C-

070223; as well as Jones v. lulas•s•illon Bd. Of Educ., 1994 Ohio App: LEXIS 2891 (June 13,

1-994),Stark App. No.: 94CA0018, unreported (Ex.3) and Moore v. Trimble, 1993 Ohio App.

LEXIS 6204 (Dec.21, 1993), Franklin App. No.: 93APE08-1084,.unreported (Ex.4), all ofwllich

found such a decision a right to participate issue and appealable to the Courts of Common Pleas

under 4123.512; and

Brown v. Thomas Asphalt Paving Co., 11 `h District No.: 2000-P-0098, 2001-Ohio-8720

of (Ex.5); Harper v. Adm'r, Bur. Of YPorkers' Comp., 1993 Ohio App. LEXIS 6068 (Dec.17,

1993); 11`h District No.: 93-T-4863, unreported (Ex..6); and Schultz v. Adm'r, Ohio Bur. Of

`Worker's' Coinp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), all of which found that such

decisions were not right to participate issues and were not appealable to the Courts of Common

Pleas and that the proper remedy was a mandamus action.
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Respectful ly; subm itted,

/

',,Gregory W. ell an (0067'740)
COUNSEL ^OR^APPEY,LANT,
Diazonia Benton

813 Broadway; First Floor
Cincinnati, Ohio 45202
(513)621-22C î0
(513) 621-2389 Fax
'weberbellman@yahoo.com



CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Defendant Administrator's Notice of Certified

Conflict was served by U.S. mail this Yf^ clay of October, 2008 upon the following counsel:

David J. Lampe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, Ohio 45202

(513) 421-2540

(513) 562-4986 Fax
dlamoe(k?erf.lcral.com
Counsel for Defendant-Appellant,
Hamilton County Educational Service

Nancy. Rogers
Attorney General

Benjamin Mizer*
Solicitor General
*Counsel ofRecord

Elise Porter (0055548)
Assistant Solicitor
James M. Carroll (0016177)

Assistant Attorney General
30 East Broad Street; 17'" Ploor
Columbus, Ohio 43215
(614) 466-8980
(614) 466-5087 Fax
bmizer@ag.state.oh.us
epoirter!iJa P. state. ah. us

Counsel for Defendant-Appellant
Administrat r, Bureau of Workers'
Compen^ldtOYi _
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D efend an t-App e t l a n t,
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HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appetlee.

On Appeal from the
Hamilton County
Court of Appeals,
First Appellate District

Court of Appeals
Case No. C070223
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OCT C) 3 2008

CLERIt OF COURT
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DEFENDANT ADMINIST.RATOR'S
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GREGaRY W. BELLMAN (0067740)
MICHAEL L. WEBER (0042331)
Weber, Dickey & Bellmari
813 Broadway, First Floor
Cincinnati, OH 45202
513-621-2260
5 13-621-23 89 fax
weberbellman@yahoo.com
Counsel for Plaintiff-Appellee,

Diazonia Benton

DAVID J, LAMPE ( 0072890)
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OH 45202
513-421-2540
513-562-4986 fax
dlampe@erflegal.com
Counsel for Defendant-Appellant,
Hamilton County Educational Service

NANCY H. ROGERS
Attorney General of Ohio

BENJAMIN MIZER* 0083089)
Solicitor General.

* Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
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Assistant Attomey General
30 East Broad Street, 17th Floor
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bmizer@ag.state.oh.us
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Counsel for Defendant-Appellant
Administrator, Bureau of Workers'
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NOTICE OTr APPEAL

The Defendant-Appellant, Administrator of the Bureau of Workers' Compensation

(Administrator) gives notice of her discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule lI, Section 1(A)(3) and RiiPe III, Section 1, from a decision of the Hamilton County

Court of Appeals, First Appellate District, journalized in Case No. C-070223, decided on August

22, 2008. Date-stamped copies of the First District's Judgment Entry and Decision are attached

as Exhibits I and 2, respectively, to Appellant's Memorandum in Support of Jurisdiction.

For the reasons set forth in the accompanying Memorandum in Support of Jurisdiction, this

case is one of public and great general interest. In addition, the First District Court of Appeals

has granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

certification has been filed by the Administrator.

Respectfully submitted,

%a^'o i

B^hIAMIN,rt-vfIZE3t* 08 4s9),
Solicitor General

* Counsel of Record
ELISE PORTER ( 0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
bmizer@ag. state. oh. us
eporter@ag. state. oh. us

Counsel for Administrator,
Bureau of Workers' Compensation



CERTIFICATE OF St, RVICE

I certify that a copy of the foregoing Defendant Administrator's Notice of Appeal

was. served by U.S. mail this 7'cday of October; 2008 upon the following counsel:

Gregory W. Bellinan, Esq.
Michael L. Weber, Esq.

Weber, Dickey & Bellman
813 Broadway; First Floor
Cincinnati, OH 45202

David J. Lampe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OH 45202



'TN TTIE COURT OPAl?I'EAI S

FIRST API'ELLATE DISTRICT OF OHIO

T-TA1Vf[I,TON COUNTY, OHIO

13IAZONIA BENTON, APPEALNO, C-o7o223

vs.

Appellee,

HAMILTON COUNTY EDUCATTON
SERVICE CENTER,

Whether the refusal by the Industrial Commission of Ohlo to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.
4i23.51z?

To The.Clerk:

Appellant,

and

ADMINISTRATOR, BUREAU OF
WORKER^' COMPENSATTON,

AppelTee,

ENLRY GRANTTNG MOTTONi I^ fy^
TO CERTTFY CONFLICT I D80223932

^

This cause came on to be considered upoh the separate rnotions of the appellees to

certify a conflict, and upon the memorandum (n opposition.

The Court finds that the motion to certify is well taken and is granted.

Thls appeal is certified.'to the Ohio Supreme Court as being in conflict with 79tomas

v. Corrrad (Feb.14, 1997) Second Dlsttrfot Nos. 15873 and 15898, and Brown u. Thomas

AsphaltPaving Co., Eleventh District, ATo. 2ooo-P-oo98, 2oo1-Ohio-8720

The certified issue is as follows:

Enter upon the J'ournal of`the Court oix



COURT 0PAPPEALS
HAMILTON COUNTY, OHIO

FIRST APPELLATE DISTRICT

DIAZONIA BENTON

Plaintiff-Appellee

V.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appellant

And

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPENSATION,

Defendant•Appellee

FILED
CpMqi :ApPi~ALS

al<p 2 1008

APPEAL No.: C070223

TRIAL No.: A0609684

PLAINTIFF-APPELLEE, DIAZONIA BENTON'S MOTION FOR AN ORDER CERTIFYING A CONFLICT

Gregory W, Beliman, Sr. (0067740)
Weber;Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202
(513) 621-2260
(513) 621-2389 Fax
Attorney for Plaintiff-Appellee,
Diazonia Benton

David Lampe (0072890)
ENNIS, ROBERTS & FISCHER, LPA
121 W; Ninth Street
Cincinnati, OH 45202
(513) 421-2540
(513) 562-4986 Fax
Attorney for. Defendant-Appellant,
Hamilton County Educational Service Center

James Carroll`(0Q16177)
Assistant Attorney General
1600 Carew Tower
441 Vine Street
Cincinnati, OH 45202
(513) 852-2497
(513) 852-3484 Fax
Attorney for Defendant-Appellee,
Administrator,. Bwteau of Workers' Compensation
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fSSUE:

Plaintiff-Appellee, Diazonia Benton moves this Court for an Order Certifying a Conflict,
pursuant to Article IV, Section 3(B)(4) of the Ohio Constitution on the issue of Whether The
Refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction to make a
finding of fraud is a right to participate issue under R.C. 4123.512.

MEMORANDUM

A. Procedural Posture

The within action originated when Defendant-Appellant Hamilton County

Educational Service Center (hereinafter Appellant, Hamilton ESC) filed a Notice of Appeal

on.November 07, 2006, alleging Civil Fraud in the receipt of workers' compensation

benefits and indicating that the Notice of Appeal was filed with the Hamilton County Court

of Coinmon Pleas pursuant to jurisdiction granted by R.C. 4123.512. Plaintiff-Appellee,

(hereinafter Appellee, Benton), filed a Complaint, pursuant to R.C.4123.512 and in

response to the filing of Appellant, Hamilton ESC's Notice of Appeal, on or about November

11, 2006. Thereafter, the Appellant, Hamilton ESC filed an Answer, on or about December

05, 2006, Due to the trial courf's lack of subject matter jurisdiction over the pending

allegation of Fraud, Appellee, Benton filed a Motion tb Dismiss, on January 27, 2007. The

trial court granted Appellee, Benton's Motion on February 27, 2007. Appellant, Hamilton

ESC filed.the instant Notice of Appeal on March 29, 2007. Appellee, Diazonia Benton. On

August 22, 2008, this Court rendered a decision finding that the Industrial Commission's

refusal to exercise continuing jurisdiction and make a finding of fraud is a right to parficipate

issue pursuant to R.C. 4123:512.

I
-11 -



B. Statement of Facts

On March 19, 2003, Plaintiff-Appellee, Daizonia Benton was involved in a motor

vehicle accident, while in the course and scope of her employment with Appellant, Hamilton

ESC. A workers' compensat{on First Report of Injury was completed and filed by Appellee,

Benton on February 18, 2005 and was assigned claim number 03-889051 by the Ohio

Bureau of Workers' Compensation (herein after BWC). On March 9, 2005, the BWC issued

an Order allowing the Appellee, Benton's Ohio workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. This BWC Order

gave the Appellant, Hamilfon ESC the right to appeal this Order, within fourteen (14) days

of receipt of said Order. Appellant, Hamilton ESC did receive said BWC Order granting

Appellee, Benton's claim and Appellant; Hamilton ESC did not appeal the allowance of the

claim. bue to Appellant, Hamilton ESC's failure to appeal the BWC Order, this Order has

become final and became Res Judicata, as to the allowance of Appellee, Benton's workers'

compensation claim. Thereafter, on April 27, 2005, Appellee, requested that additional

conditions be amended into her workers' compensation claim.. The District and Staff

hearings both granted the additional conditions of radiculopathy and L5-S1, herniated disc,

The Appellant, Hamilton ESC did not appeal the SHO order of January 26, 2006. The

Staff Hearing Order did become final and is Res Judicata,

On February 3, 2006, Appellant, Hamilton ESC filed a Motion requesting the

Industrial Commission exercise continuing jurisdiction pursuant to R.C. 4123.52 and

requested a finding of fraud. On June 21, 2006, a hearing was held and the District

-12-



Hearing Officer denied the Appellant, Hamilton ESC's Motion, The Appellant, Hamilton

ESC appealed the DHO Order on July 7, 2006. On August 30, 2006, the Staff Hearing --° -

Officer also denied the Appellant's Motion, finding "absolutely no evidence that the injured

worker has misrepresented the purpose of her trip...on March 19, 2003." The Appellant,

Hamilton ESC appealed this decision on September 18, 2006, On September 19, 2006,

the Industrial Commission refused the appeal of the Appellant, Hamilton ESC. The

Appellant, Hamilton ESC thereafter proceeded to file a Notice of Appeal alleging jurisdiction

pursuant to R.C. 4123.512 with the Court of Common Pleas in Hamilton Coiinty, Ohio.

Appellee, Benton then filed her Complaint as required under O. R. C. 4123.512.

In the case at bar, the Appellant, Hamilton ESC asserted the issue of common law fraud as

a right to participate issue as a basis for the Court's review. However, Appellant, Hamilton,

ESC's Notice of Appeal and Answer alleging.common law fraud based upon the Industrial

Commissions refusal to exercise continuing jurisdiction does not go to the right to

participate under R.C. 4123.512. The trial court lacked subject matter jurisdiction

necessary to hear the Appellant, Hamilton ESC's appeal.

In this Court's decision at bar, rendered on August 22, 2008, this Court recognized

and referenced a split of authority among appellate distrficts regarding the ability to appeal

to the Court of Common Pleas of an Order of the Industrial Commission of Ohio regarding

thQ refusal to exercise contin.uing jurisdiction to make a determination of fraud and whether

the refusal to exercise continuing jurisdiction by the Indusfirial.Commission involved a right

to participate issue appealable to the Court of Cbmmon Pleas pursuant to R.C: 4123.512.

-13-



This Court based its decision upon cases from the Fifth and Tenth Appellate.

Districts while decisions from the Second and Eleventh Appellate Districts found that the

refusal to exercise continuing jurisdiction by the Industrial Commission of Ohio did not

involve a right to participate issue pursuant to R.C. 4123.512.

In Jones v, Massillon Board of Education (June 13, 1994), Fifth District, No. 94 CA

0018 and Moore v. Trimble, (December 21, 1993), Tenth District, No. 93 APE08-1084 the

Fifth and Tenth Appellate Districts held that Court of Common Pleas had jurisdiction to

entertain an employer's appeal. regarding the denial of the Industrial Commission to

exercise continuing jurisdiction to make a finding of fraud.

Conversely, in Thomas v. Conrad (February 14, 1997), Second Oistrict, Nos. 15873

and 15898 and Brown v. Thomas Asphalt Paving Co., Eleventh District, ^o. 2000-P-0098,

2001-Ohio-8720; the Second and Eleventh Appellate Courts found that the Court of

Commonpleas lacked subject matter jurisdiction under R.C. 4123.512 to entertain an

employer's appeal on the issue of fraud.

As this First District Court has recognized in its decision in the case at bar on page

4, paragraph 9, there is a split of authority among Ohio Appellate Districts regarding

whether the refusal of the Industrial Commission of Ohio, to exercise continuing jurisdiction

and issue a finding of fraud involves a right to participate issue under R.C. 4123.512.

Moreover, this Court has recognized that the Ohio Supreme Court hasnot specifically

addressed this issue. Wherefore, Plaintiff-Appellee, Diazonia Beriton, moves this Court to

issue an Order Certifying a Conflict.

-14-



Respectfully submitted,

Gr6g-o'ry W. Boll an (0067740)
Weber, Dickey & Bellman
813 Broadway, 15' Floor
Cincinnati, Ohio 45202
Attorney for Plaintiff-Appellee, Diazonia Benton

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appellee's Brief.Was served upon David
Lampe, Es.q.; at 121 West Ninth Street, Cincinnati, Ohio 45202 and James Carroll,
Assistant Aftorney General, 1600 Carew Tower, 4 ine Street, Cincinnati, Ohio
45202, this 2nd day of September, 2008, by ordi U.S. mail, postage prepaid.

^regry W. ^e1177 0



Tt- ^ THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

DIAZONIA BENTON,

Plaintiff-Appellee,

vs.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

D cfendant-Ap p ellant,

and

ADMINISTRATOR, OHIO BUREAU
OF VdORKERS' COMPENSATION,

Defendant-Appellee.

APPF.AL NO. C-o7o223
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DECISION.

Civil Appeal From: Hamilton County Court of Common Pleas

Judginent Appealed From Is: Reversed and Cause Remanded

Date ofSudgment Entry on Appeal: Augiust zz, 2008

Gregory W. Bellman,.Sr., and Webey, Dickey, & Bellman, for Plaintiff-Appellee,

David Lampe and Cnnis Roberts & Fischer, L.P.A., for Defendant-Appellant,

Mqrc Dann, Attorney General of Ohio, and James Carroll, Assistant Attorney
General, for Defendant-Appellee.

Please note: This case has been removed from the accelerated calendar.



OH(O rIRST DISTRICT CdU12T OF A['PGALS ,

SuNDrRritArrN, iudge.

{^I} Defendant-appellant Hamilton County Educational Service Center

("HCESC") appeals from the trial court's entry dismissing its administrative appeal

pursuant to R.C. 4123.512 for lack of subject=matter jurisdiction.

{$2} , HCESC's appeal to the common pleas court stemrned firom injuries

plaintiff-appellee Diazonia Benton sustained on March 19, 2003, in a motor vehicle

accident. On February 18, 2005, Benton filed an application for workers'

compensation benefits in wliich she claimed that her injuries had occurred in the

scope of her employment with HCESC. On March 9, 2oo5, Benton's worlcers'

cornpensation claim was allowed for peck sprain, lumbar sprain, and a contusion to

her left elbow. HCESC received the order, but did not appeal the allowance of

Benton's claim,

{13} On April 27, 2oo5, Benton filed a C-86 motion requesting that her

workers' compensation claim be amended to allow the additional conditions of

radiculopathy and a herniated disc at L5-Si. HCESC elected to have Benton undergo

an independent medical ezamination by Dr: Roger Meyer, who determined that

Benton's other conditions were causally related to her original industrial injury. As a

result;-both a districChearing officer ("DHO") and a staff hearing officer ("SHO")

allowed Benton's workers' compensation claim for these additional conditions.

{14} HCESC did not appeal the SHO's allowance of these additional

cond'itions. Instead, on February 3, 2oo6, it filed a C-86 motion requesting that the

mndustrial CommCssion exercise con.tinuing jurisdiction over Benton's claim under,

IZC. 4123.52.and make a finding that Benton had committed fraud by filing a claim



OtI(O FIRST DISTRICT COURT OF APP6ALS

forworlcers' compensation benefits forinjuries that had not occurred in the course or

scope of her employment with HCESC. HCESC sought an order from the industrial

Co nmission terminating Benton's right to continued participation in the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfully paid to Benton.

{15} A DI30 denied IICr.SC's motion. A SHO affirmed the DHO's ruling,

finding no evidence that Benton had misrepresented her account of the March 2003

accident. The Industrial Commission declined to heartICESC's appeal. HCESC then

filed a timely notice of appeal with the com non pleas court pursuant to R.C.

4123•512(A). Benton filed a complaint as statutorily required. She theii moved to

dismiss HCESC's appeal on the basis that the trial court lacked subject-matter

jurisdiction. The trial court granted Benton's motion to dismiss. This appeal

followed.

{¶b} In its sole assignment of error, HCESC argues the trial court erred in

dismissing its appeal from the Industrial Commission for lack of subject-matter

jurisdiction.

(17) R.C. 4123.512(A) provides that'a "claimaint * * may appeal an order

of the industrial commission made under division (E) of section 4123.511 of the

Revised Code in an injuly or occupational disease case, other than a decision as to

the extent of disability to the court of common pleas of the county in which the injury

was inflicted ***." The Ohio Supreme Court has interpreted R.C. 4123.512 narrowly

to allow claimants and einployers to appeal only those Industrial Commission orders

that involve a claimant's -rigbt to participate or to continue to participate in the

_tg-
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workers' compensation fund., The supreme cotut has further held that the only

right-to-par[icipate question that is subject to judicial review is "whether an

employee's injury, disease, or death occurred in the course of and. arising out of his or

her employment."2 Determinations as to the extent of a claimant's disability, on the

other hand, are not appealable to the common pleas court and must be challenged in

an action for mandamu.s.a

{^j8} HCESC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, because it had alleged that Benton lrad committed fraud

and had directly soughf the termination of her right to continue participating in the

workers' compensation fund. Benton and tl e Administrator argue, on the other

hand, that the Industrial Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4.123.512,

and was, therefore, outside the jutisdiction of the common pleas court.

{¶9} Although this court has not specifically addressed this issue, we

recognize that there is a split of authority arrmong appellate districts regarding

whether an employer's allegation of fraud is appealable under R.C. 4123.512.

HCESC relies on cases from the Fifth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely pri narily upon

I White u. Conrad, 102 Ohio St'.3d 125, 2004-Ohio-2i48, 807N.E.2d 327, at 110-13, citing Felty U.
AT&T Technologies, Inc. (1992), 65 Ohio St.3d 234, 239, 602 N.E.2d 1141; see, also, Lawson U.
Ro6ertLee Brown, Inc. (Mar. 20, 1998), 1.st Dist. Nos. C-970109 and C-9-/o132.
^ State ex. rel. Liposchak v. Indus. Comm., go Ohio St.3d 276, 279, 2000-Ohio-73, 737 N.E.2d
519; Felty, supra, atparagraph two of the syllabus; Afrates u. Lorain (1992), 63 Ohio St3d 22,
584 N.E.2d 13^5, paragraph one of the syllabus; State ex rel. F.uansu. Indus. Cornm., 64 Ohio
St.3d 236, i992-Ohio-8, 594 N.1;.2d 6o9.
3Id:; Tlrgmas u. Conrad (1998), 81 Ohio St.3d 475, 47^, 692 N.E.2d 205; Feltij, supra, at
paiagraph ti^7Q of the sylIahus.

4 -
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ehe reasoning in a Second Appellate District case and an Eleventh Appellate District

case, which liold that they are not.

{110} In Jones u. Massillon Bd. of Bdn., the rifth Appellate District held

that the court of common pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claimant's right to participate due to fraud

in establishing the claim.4 In that case, the employer had certified an employee's

claim for a knec injury. Five months later, however, the employer moved to disallow

the claim on the basis of newly discovered evidence that the employee's 1(nee injury

had not occurred within the course and scope of his employinent, but was actually

the result of a nonoccupational, recreational, sports injury that he had sustained two

years earlier. The" Fifth Appellate District held that because the employer's motion

had sought totdiscontinue the employee's "right to participate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

(¶11} In Moore u. Trimble, the Tenth Appellate District held that the

common pleas court had jurisdictio'n to .entertain an employer's appeal from the

denial of its C-86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had been injured at home, lifting a

motorcycle, and not at the workplace.s The court held that because the employer

had attempted to' terminate the employee's right to participate based upon the

employee's alleged fraud, the court had jurisdiction to entertain the employer's

appeal under R.C. 4i23.519.

Q(June 13, 1994), 5th Dist. No. 94CAooiB.
5(Dec. 21, t993), ioth Dist. No. 93APEo8-io84.

5

-20-
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{112} In Thomas u. Conrad, the Seconci Appellate District rejectcil an

cmployer's argument that the trial eourt had erred in dismissing its appeal under

R.C. 41223.512 because it concerned "whether [an employee] liad a right to continue

participating in the workers' compensation systeni in light of'intervening' clog attack

injuries she [had] sustained."6 In concluding that the employer's inotion and the

Industrial Commission's ntling were not appealable because they had involved the

extent of the employee's disability, the court analyzed and criticized the holdings of

the Fifth and Tenth Appellate Districts in Jones and Moore. The Second Appellate

District then certified the case to the Ohio Supreme Court for review.

{¶13} Although the Ohio Suprefne Court ultimately affirmed the Second

Appellate District'"s decision in Thomas u. Conrad, it rejected the court's analysis of

Jones and Moore.7 The supreme court•held that the employer in .Thomas, unlike the

employers in Jones and Moore, had not raised the issue of fraud or questioned

Thomas's original claim for benefits.e Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thomas's allowed conditions."9 Thus,

the employer had only raised.a question as to the extent of'I`homas's disability.to

{¶14} The supreme court went on to state that its opinion did "not change

the reasoning of the courts of appeal in Moore v. Trimble and in Jones u: Massiilon

Board of Education" because the "employers in Moore and Jones [had] questioned

the claimant's right to continue to participate in the fund, alleging fraud with regard

6(Feb., 14,1997), 2nd llist..Nos. 15873 and 15898.
7 8i Ohio St.3d 475, 692 N.E.2d 2o,5.
8 Id, at 478-479.
9Id.
oId. _21_
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to the facts surrounding tlie respective claimants' initial clai ns and "[had]

chaRenged each claimant's right to participate and tried to terminate that right.""

{115} In Broiwi u. Thomas Asphalt Paving Co.,". the Eleventh Appellate

District held, in a two-to-one decision, that the conimon pleas court lacked subject-

matter jrnisdiction under R.C. 4123.512 to entertain an employer's appeal on

allegations of fraud: The trial court had relied on language iti Thoma.s U. Conrad to

perinit an employer's appeal and a subsequent trial on,the issue of the employee's

fraud. A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jones was merely dicta and was thus not

binding on it. The majority then relied on a case it had earlier decided, Harper v.

Administrator, Btireau of INorkers' Compensation,13 to conclude that the common

pleas court lacked jurisdiction.

{¶16} After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the_.employers made a factually similar

argument to the one that HCESC makes here, that the claimant was not injured

within the course and scope of his employment. Furthermore, the Harper decision,

upon which the Eleventh AppeIlate District relied in the Brown case, is factually

distingui_shable in that the employer in Harper had argued that the employee had

committed fraud by failing to disclose an exttant shoulder condition.

{$17} While we recognize that the supreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

Id.
it.th Dist. No. 2000-P-0o98, 20oi-Ohio-8720.

13 (Dec. 17, 1993), lith Dist. No. 93-T-4863.
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supports the conclusion that F[CESC's motion for fraud directly questioned whether

Benton's injury had occurred in the course of and. had arisen out of her employment

with HCESC. As the Ohio Supreme Court stated in State ex. re(. Liposehak U.

Indus. Comm., "whetl er an employee's injury, disease, or death occurr.ed in the

course of and arising out of his or her employment" is a right-to-participate issue

that is appealable to the common pleas court. 14

{¶18} Because HCESC's motion in this case related directly to Benton's right

to continue participating in the workcrs' compensation fund for the injuries she had

sustained in the March r9, 2003, automobile accident, it was proper for HCESC to

have appealed the Industrial Commission's decision to the trial court under R.C.

4123.512. We, therefore, reverse the judgment of the trial court and remand this case

forfurther proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.

HTLDrBRANDT, P.J., and CUNNTNGFIAM, J:, concur.

Please Note:

^ The court has recorded its own entry on the date of the release of this decision.

14 Liposchak, supra, at 2^9; see, also, Felty, s ipra, at paragraph two of the syllabus; Afrates,
supra, at paragraph one of the syllabus; State ex reI Evans, supra, at paragrapl'r one of the
sy](abus; see, also, State ex reL Forest v. Anchor Hocking Consumer Glass, loth Dist. No. 03AP-
190, 2003-ohio-6077, at 16 (stating that "[i]n an appeal pursuant to. RC: 4123:512, the issues to
be addressed by the trial court Jould be those relatirig to the presence of a medical condition and
whether or not it was a work-related injury").
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IN T114 CC)TJ2t`t` OF .AT'pZA.LS

FIRST APPELLA7.`E ATS'['RTCT C}F QkTta_ ....-- -^

17798x9889 I

DL4ZOITfA BA*;TON,

HAMILTON COUNTY, OHIO

plalntiff-Appellee,

vs.

FIAMCL.TON COUNTY ]31)UCATIONAI.
SRlZVICE CENTER,

De Iendant-Appe llan t,

and

ADN1IbFISTRATOR, OHIO BUREAU
0 R WORKGRS' CdMPENSATION,

Defeadant-Appel}ee,

APii.AL NO .C-oqo223
TRIAL NO, Aro609684

JUDGMENT SNTRY.

'1$is cause was heard upon tha appeal, the record, the briefs, and arguments.

The judgment of thQ trlal court is reversed und cause remanded for the reasons set

forth in the Uec'rsion fcled this date.

Further, the oourt holds that there were reasonable grounds for this appeal, allows

no penalty and orders that costs are taxed under App, R. 24.

The court further orders that 1) a copy of this Judgment Hxth a copy of the DecJsion

atteched constitutes the mandate, and 2) the mandate ba sent to the trial court for execut{on

undar App. R. 27.

Enter tePon tho Jourpnl-#dlfe Court on August 2 2, zoo& per Order of the Coart.

T"o Th o Clerkt

l3Yt __
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NOTICE OF APPEAL TO THE
i'I1Z.ST DISTRICT COtJRT OF APPrAL5

COURT OF COMMON PLEAS
T3AMILTON COIINTX', OHXO .

A-t

E- 7-

Go}V7CR1VING Bi)AR13 GF THE
HAMILTON COUNTY
EDUCa,TIONAL SERVICE CENTER,
11083 1].asnr.Ttmi A:vena.e
'Cin:c:inxeah, +3hio 45231-1409

17efendant-Appe11 ant,

.ys.

C1AlIiONJ.A BCNTCITV,
443 Waycro9s Road
Ci.n.cinnati, t3hio 4524U

Plrain.tiff-Appellee,

and

WIL.LIAldi E.MAJ3)J,
Admfnistrator, Ohio Sprean. of
Workers' Compensa tion .
30 West Spring Street
Cobxtmus., Ohio 43266-0581

D efen r1 ant=Appellee.

C^

Case No.

Trial Ccu.;`t Case No. A06096$4

f`; OTI{CE CDF t41'PEA7

;OtvfP, PARTIES, SUMMONS
( ) CERT N1AD, ( )5HERIFR' ( )S!JAVE
( ) PROCESS SRRV R, ( ) NON^
CLERKS FLES _ .._.T1C
srcUPlTv FOR COST
DEPOSITED gY. 7rM.^
FlLINGCt7DE

Nofi.cc Is hereby given-tliat Defendan.t-Appellant, Goveming Board of f-Iamiltoin Coatnty

Educational Service Center, hereby appeals to the Court of Appeals of Harnittdn County; 1;irst

,A:ppel.lmte nistrict, from the final ju.d$rnent granting Plaintiff-Appellee's bilotion'to"Dis`^iss

entered in this action on the 1g`iiay.of'M.arch, 2007,



Respectfully submitted,.

Dav1d..J', Lampe (00 2 90)
ENrIJS,1tOT3rR7.'S ISCHFR, L.P.A.
121 West Ninth Stxeet
Ci.ncin.naci, Ohio 45262
Telcpltone: (5I9)421-2540
.Pacs'rmiie: (513) 562-4986
tilernp^erfle^,cozn

A#orney for Defendant-Appellant,
Govcrning Board of Aqcrrhiftan County
lTducatfonal Servfce Center

CETdTIFICA'KE CTF SERVIOE.

I herehy certify that a copy ot the foregoitig was served upon attorney for Plaintiff-

Appellee, Gregory W. Bel)rri.an, Sr., W-eber DickeyA Bellm,an, 81.3 Broadway Stxeet, 1" Floor;

Cincinnnti, Ol.uo 45202, a.nd upon attorney for Defendant-A,ppellee, fames M, Cnrtoll; AssisGant

Ohio Attorney General, 441 Vine Street, Suite 1600, Ci.ncinnati, Ohio 43262-2809; via o-rdinary

U.S. mail., this 28" day ofiviarch, 2007.



COTJTtT OFCOM900 PLLI1^s
T-T 1MTT T'ON COUNTY, 01110

ITAMSLTON COUNTY rDTJCATfONIAT, Case No. A0609684
SERVTCD CENTER

pePendant-'rtppellant, Jndge 12obei-t C. Winkler

T^:NT 12X GRA NTTNG
PLAIIVTfSF"S MOTION TO

1YATZONTA l3:BNTON, et al. n7SN1TSS

i F;iinCiff-Appellee.

This matter came before the Court for hearing on Plaintiff Appellee, Daizonia

I3enton's, Motion to Dismiss. The Court has reviewed said motion and response thereto

and being fully apprised in the premises hereby GRAN')'S same.

IT IS SO O12DET2E, D.

copy
Original signed for filing.
94t64e ^a6ert C. ryllinkIer

.7zcdge Robert C. Winkler

Atrthority:
Schultz e: Ohio Bureau of Workers' Compensation, 148 Ohio App. 3d '310, (2002).
Felty v. AT&T Technologies, Inc., 65 Ohio St3d 234, (1992).

Copies to:

Gregory W. Bei'1man, Esq.
8 13 Broadway, First Floor
Cincinnati, Ohio 45202

David Lampe,.Esq.,
121 West Ninth Street
Cincinnati, Ohio 45202

James Carroll, Esq.
Assistant Attorney General
441 Vine Street,.1600 Carew Tower
Ciricinnati, Ohio 45202



COURT Or COMMON PLEAS
HAMILTON COUNTY, OHIO

I-Tamilton County Educational . Case No.: A0609684
Service Center
11083 Hamilton Avenue Judge Robert Winkler
Cincinnati, Ohio 45231

BWC No.: 03-889051
Defendant - Appellant,

William E. Mabe PLA1[NTIFS+ - APPELLEE, DAIZONIA
Administrator, Ohio Bureau of . BEN'I'ON'S MOTION TO DISMISS
Workers' Compensation
30 West Spring Street
Columbus, Ohio 43266-0581

Defendant -=Appellee

and

Daizonia Benton
25 Fuclid Avenue
Cincinnati, Ohio 45215-4219

Plaintiff - Appellee

(r

a
;̂

*^F:Fk+i'r.Yirak****xicx******^Fic*kA**a4*x*w`} s;^.**^':**k;iicx**eFk*xk:k***kx*x*+4**k**xix^c****k*x

Now comes Plaintiff-Appellee, Daizonia Benton and asks this Court to Disrimiss

Defendant-Appellant Hamilton County Educational Services' Notice of Appeal filed on or about

November 3, 2006, dup to this Court's lack of subject matter jurisdiction over the pending Notice

of Appeal.

On. March 19, 2003, Plaintiff, Daizonia Benton was involved in a motor vehicle accident.

A workers' compensation First Report of Injury was completed and filed by the Plaintiff on

February 18, 2005, which indicated that the Plaintiff, Daizonia Benton's motor vehicle accident

and subsequent injuries^occurred in the course and arising out of her employment with the

Defendant, Hamilton County Educational Service Center (hereinafter identified as Defendant-

I



Emp-loyer). The claim was assigned claim number 03-889051. On March 9, 2005, the Bureau

of Workers' Compensation issued an Order allowing the Plaintiff's Ohio. workers' compensation

claim for the conditions of sprain of neck, .sprain tumbar and contusion of left elbow (attached

Exhibit 1). This Bureau of Workers'-Compensation Order granted the Defendant, Hamilton

County Educational Service Center the right to appeal this Order, within fout-teen (14) d.ays of

receipt of said Order. The Defendant-Employer did receive said Bureau of Workers'

Compensation Order granting Plaintiff, Daizonia Benton's claim and did riot appeal the

allowance of the claim. Due to the employer's failure to appeaLthe Bureau of Workers'

Compensation Order, this Order has become final and became Res Judicata as to the alloNvance

of Plaintiffs workers' compensation claim. Thereafter, on April 27, 2005, Plaintiff requested that

additional conditions be amended into her workers' compensation claim. The Defendant,

Hamilton County Educational Service Center elected to have the Plaintiff scheduled for an

independent medical exam witli Dr. Roger Meyer. Based upon the Plaintiff's medical history

and treatment, subsequent to the March 19, 2003 industrial injury, the Defendant's doctor agreed

that the requested additional conditions of radiculopathy and L5-S 1 herniated disc were related to

the March 19, 2003, industrial injury. Despite the Defendant's doctor's recommendation of

causal relationship, the Defendant appealed the additional allowance of the DHO on December

30, 2005. A staff level hearing was held on January 26, 2006, which again granted the additional

conditions of radiculopathy and L5-S1, herniated disc (ati:ached Exhibit 2). The Defendant-

Employer did not appeal the SHO order of January 26, 2006: The staff level'hearing Order

additionally allowing the workers' compensation claim for hemiated disc at L5-S I and

Radiculopathy has become final and is Res Judicata.

On February 3, 2006, Defendant, Employer ITaniilton County Educational Service Center

filed a Motion requesting the Industrial Commission exercise continuing jurisdiction pursuant to

O.R.C. 4123.52 and requested a finding of fraud (attached Exhibit 3). On June 21, 2006, the

District Hearing,Officer denied the Defendant Employer's Motion. The employer appealed the

District Hearing Officer Order on July 7, 2006. On August 30, 2006, the Staff Hearing Officer

also denied the Defendant-Employer's Motion firidiing "absolutely no evidence that the injured

2
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worker lias misrepresented the purpose of her trip...on March 19, 2003." The Defendant-

Eii_ployer appealed this decision on September 18, 2006. On September 19, 2006, the Industrial

Commission refused the Septernber 18, 2006, appeal of the Defendant-Employer. The

Defendant-Hamilton County Educational Service Center thereafter proceeded to file a Notice of

Appeal pursuant to O.R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio

(attached Exhibit 4). Plaintifftlien filed her Coniplaint as required under O.R.C. 4123.512.

In this case, the Defendant-Employer asserted the issue of common law fraud as a basis

for this Court's review. IIowever, Defendants Notice of Appeal and Answer alleging common

law fraud does not go to the right to participate under §4123.512. This Court lacks subject

matter jurisdiction necessary to hear the Defendant-Employer's appeal.

IT. Ar ag ment

In O1-aio, the rights and duties under the Ohio Workers' Compensation Law are purely

statutory. State, ex rel. Yaple v. Creamer, 85 Ohio St. 349 (1912). The rights and duties rest

exclusively on the grant of legislative authority by the enabling Workers' Compensation Act.

State, ex rel. Kroger v Indus Comm., 37 Ohio Law Abstract 509 (1942). (See also Fulton, Ohio

Wotkers' Compensation Law, Second Addition, § 12.1).

Ohio Revised Code §4123.512 provides the exclusive statutory scheme to appeal an

Order of the Industrial Conunission. There is no automatic right of appeal from an Order of the

Industrial Commission to.a Court of Common Pleas. The Ohio Supreme Courtin Felty v. AT&T

Technologies, Ine. (1992). 65 Ohio St.3d 234, acknowledges this, stating, "litigants may only

appeal decisions of the Industrial Commission that determine whether an employee is or is not

entitled to be compensated for a particular claim." Id. At 239. Felty also states that a direct

appeal to the common pleas court under §4123.512 is the most limited form of review available

to Industrial Commission litigants. Id. At 237.

The determination of whether the common pleas court has subject matter jurisdiction

3
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depends on the type of decision issued by the Industrial Commission. Id. As the Pelty Court

noted, "The Ohio Supreme Court has limited the statutory language of R.C. §4123.512 so that

only decisions reaching an employee's right to participate in the worl<ers' compensatioti system,

because of a specific injury or occupational disease, are appealable under R.C. §4123.519 (now

Icnown as O.R.C. 4123.512.)" Id. A decision by the Industrial Conimission does not determine a

righf to participate in the State Insurance I'und, unless the decision is finalizing an allowance or

disallowance of the employee's claim. Afrates v. Lorain, 63 Ohio St.3d at 27 (1992). _(See also

State, ex rel. Evan.s, v. Indus. Comm. (1992), 64 Ohio St3d 236 at 238).

Additionally, pursuant to Ohio Revised Code §4123.511 (J)(4) the Administrator or the

Industrial Commission ltas the exclusive authority to determine whether a claimant has

committed fraud in his or her receipt of benefits. Jurisdiction to determine whether or not a

claimant has committed fraud, in his or her receipt of benefits, lies with the Industrial

Commission or the Ad.ministrator. Any allegations of fraud must first be heard and determined

by the Industrial Commission. Ohio Revised code §4123.511 (J)(4). Schultz v. Ohio Bur. of

Workers' Como., 148 Ohio App.3d310 (2002). Additionally, the sole method to challenge a

finding by the Industrial Commission in respect to an allegation of fraud, is for the dissatisfied

party to file a complaint for a writ of mandamus.

Defendant's Notice of Appeal of alleging the Industrial Commission's refusal to exercise

continuing jurisdiction and find fraud is not a right to parCicipate issue under §4123.512, and tlius

is outside this Court's jurisdiction. In the case of Schultz, the Industrial Commission determined

that the claimant had committed fraud in her receipt of workers' compensation benefits, when it

found she had been working part time, while collecting permanent and tntal disability

compensation benefits. Id. at 311-312. The claimant then filed a complaint in the county's Court

of Common Pleas. Id. 'Che Court o€.Erornmon Pleas dismissed her complaint based upon lack of

subject matter jurisdiction pursuant to §4123.512. Id. at 312. The Court of Appeals affirmed the

decision of the Court of Common Pleas, basing its decision on the Supreme Court of Ohio's

determination that the jurisdiction conferred upon the common pleas courts by §4123.512

includes only issues regarding to the right to participate. Id.



The cl.aimant in Schultz argued that the trial court clerived its jurisdiction over the

Industrial commission from §4123.512 and that section .512 authorizes the trial court to evaluate

Iiidustrial Commission detenninations of fraud. Id. At 313. I-Iowever, this argument is

inisplaced because §4123.512 states that a claimant can only appeal an Industrial Commission

determination to the court of common pleas, "other tlian a decision as to the extent of disability."

Schultz argued that this limitation did not exclude the Industrial Commission decisions

pertaining to fraud, an argument that lacked merit dtte to the narrow construction of the scope of

jurisdiction under §4123.512 by the Supreme Court of Ohio.

The Schultz court specifically held:

A decision of the Iiidustrial Comrimission "does not determine an employee's right to
participate in the State Insurance Fund unless the decision finalizes the allowance of
disallowance of the employee's claim." "State ex rel. Evans v. Indus. Comm. (1992Y 64
Ohio St.3d 236, 594 N.E.2d 609, paragraph one of the syllabus. Thus, litigants may only
appeal decisions of the Industrial Commission that determine whettier an employee is or
is not entitled to be compensated for a particular claim." I'' elty, 65 Ohio St.3d at 239, 602
N.E.2d1141.

Schultz does not contend that the Industrial Commission's decision dealt with her right to
participate in the Workers' Compensation program. Instead, Schultz argued that because
none ofthe Ohio Supreme Court cases construing R.C. 4123.512jurisdiction involves
fraud, those cases do not restrict a trial court from reviewing a finding of fraud. We find
that Schultz's argurrient ignores the clear, plain meaning of the Ohio Supreme Court's
holdings. In stating that R.C. 4123.512 confers jurisdiction "only" upon decisions
involving the right to participate, the court has clearly excluded all other decisions,
including decisions involving fraud, from the common pleas courts jurisdiction. Schultz
at paragraphs 13 and 14.

The Court of Appeals in Schultz found the plain meaning of.the OhioSupreine Court's

holdings to be that §4123.512 confers jurisdiction only upon decisions that involve the right to

participate, and that the Supreme Court of Ohio has clearly excluded any other decisions,

including any that involve fraud, from the jurisdiction of the common pleas court. Id. At 314.

The finding of the Court in Schultz is consistent with the holding of the Court in LTV

Steel Co. V. Gibbs, 109 Ohio App. 3d 272 (1996). In that case a self-insured employer in a



Workers' Compensation claim attempted to file an action in the Court of Conunon Pleas to

recoup an over payment paid to a Workers' Compensation claimant based on fraud. The

Con mon Plcas Court in that case determined there was no subject matter jurisdiction and

dismissed the action, stating:

The jurisdiction ofthe cour-t of common pleas in workers' compensation matters is
statutory in origin. Breidenbach v. Mayfield (1988), 37 Ohio St.3d 138, 140, 524 N.E.2d
502, 503 ("Courts of Common Pleas do not have inherent jurisdiction in workmen's
compensation cases but only such jurisdictiorras is confezred on them under the
provisions of the Workmen's Compensation Act"). R.C. 4123.519 (now R.C. 4123.512)
states that "[t] he claimant or the employer may appeal a decision of the Industrial
Commission *** other than a decision as to the extent of disability, to the court of
common pleas ***." This has been construed to mean that the appellate jurisdiction of
the common pleas court is strictly limited to a deterinination as to a claimant's right to
pat-ticipate in the fund. Felty v. AT&T Teclmoloizies, Inc. (1991), 65 Ohio St.3d 234;
237-238, 602 N.E.2d 1141, 1144-1145; Afrates v. Lorain (1992), 63 Ohio St.3d 22, 584
N.E.2d 1175; paragraph one of the syllabus. Appellant LTV seeks to avoid this
jurisdictional limitation by arguing that its claim for recoupnient of an overpayment of
benefits is based on traditional common law causes of action of which the trial court has
original jurisdiction. "The Industrial Commission has discietion to determine whether
there is evidence of fraud, new or changed circumstances occurring subsequent to an
order, or a mistake prejudicing one of the parties, prior to the exercise of its continuing
jurisdiction pursuant to R. C. 4123.52 to ehange an order which has become final."

The commission has not yet considered, much less determined, whether LTV entitled to
recoupment herein.

Since the common pleas jurisdiction is limited to appeals regarding the right to participate
in the fiind and not the extent of participation, a right to recoup overpayments would not
be within the jurisdiction of the Common Pleas Court. LTV must seek redress fi-om the
commission and then if dissatisfied, may file a complaint for a writ of mandamus witli the
Tentli District Court of Appeals. Felty, supra, 65 Ohio St.3d at 237, 602 N.E.2d at 1144:
State ex rel. Cook v. Zimpher (1985 17 Ohio St.3d 236, 237, 17 OBR 474, 475, 479
N.E.2d 263, 264; State ex rel. Hawley v. Indus. Comm. (1940), 137 Ohio St. 332, 18
0.0. 519, 30 N.E.2d 332 syllabus. The trial court properly determined that it was without
subject matter jurisdiction to consider whether LTV was entitled to recoupment of an
alleged overpayment made to Brown. LTV Steel, at 275-277.

In the present case; Defendant Hamilton County Educational Service Centers filed their

Notice of Appeal in the Court of Common Pleas, in Hamilton County Ohio. As stated above, the

6
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Defendant-Employcr requested the•Industrial Commission to invoke continuingjurisdiction

pursuant to 4123.52 on issues that had atready been decided and not appealed. The Industrial

Commission refused to exercise continuing jurisdiction to find fraud. Continuing jurisdiction

issues taken ptusuant to 4123.52 for a claim for fraud are not within the jurisdiction of the Court

of Common Pleas. It does not fall witliin the realm of the right to participate under §4123_512.

Pursuant to R.C. §4123.511 (J)(4), the Administrator or the Industrial Commission may

determine whether a claimant has committed fraud in his or her receipt of benefits. Schultz v.

Ohio Bureau of Workers' Com 148 Ohio App.3d 310 at 31.5 (2002). In Schultz the court

found that the rights of employees are not governed by common law, but are conferred by the

General Assembly. Id. A finding regarding fraud involves a right confetTed by the General

Assembly, and can not be heard in the Court of Common Pleas. Id. The claim of fraud is not a

decision by the Industrial Commission that is appealable to the Court of Conimon Pleas level.

Id. Therefore, the Defendant's Notice of Appeal must be dismissed, due to a lack of subject

niatter jurisdiction in the Court of Common Pleas.

CONCLUSION

The Defendant, I-Iamilton County Educational Service Center is attempting to raise an

allegation of the Industrial Comtnission's refusal to exercise jurisdiction to find fraud before this

Court by filing aNotice of Appeal. FIowever, this court does not have jurisdiction to hear a

refusal of continuing jurisdiction basad upon fraud allegations pertaining to workers'

compensation claims. Jurisdiction to hear allegations of the Industrial Commission's refusal to

exercise jurisdiction to find fraud is vested solely in the Industrial Commission and the

Administrator of the Bureau of Workers' Compensation. Determinations of continuing

jurisdiction made by these agencies regarding fraud are reviewable only through the filing of a

Complaint seeking a writ of rriandamus. For the reasons discussed above, the Plaintiff, Daizonia

I-3enton, respectfully requests this honorable Conrt grant her Motion to Dismiss the Defendant-

Appellant,I-Iarnilton County Educational Service's Notice of Appeal aald that the Defendant-

Appellant be taxed with court costs and that attomey's fees and expenses be awarded to Plaintiff.

7
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. Respectfully,

Gr ^lman (0067740)
13 Broadw^y, First Floor

Cincinnati^Ohio 45202
(513) 621-2260

CERTIFICA'['E OF SERVICE

A copy of Plaintiff-Appellee's Motion to Dismiss was sent by regular U. S. mail to David
Lampe, Esq, at Ennis, Roberts & Fischer Co., LPA., 121 West Ninth Street, Cincinnati, Ohio
45202 and James Carroll, Assistant Attorney General, 441 Vine Street, 1600 Carew Tower,
Cincinnati, Ohio 45202, this ^^A4y of January, 2007.
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D70748045 IN I
IN THE COURT OF COMMON PLEAS

HAMILTON COUNTY, OHIO

GRi=GORY HI^RTFIA;
,i-ERIt OF COU4T'

HAMILTGi! COl!'d i

2006 NOy - l A 11'

7IAIVITLTON COUNTY EDCTCATIONAL
SERVICE CENTER F9 L^. 0
11083 Idamilton Avenue A0609684
Gincinnati,-Ohio 45231, - Case No.

Appellant, BWC NO. 03-889051

-vs- (Judge )

DAI2ONIA BENTON
25 Euclid Avenue
Cincinnati, Ohio 45215-4217 NOTICE OF APPEAL

and
PARTIES, SUMMc}NS

WILLIAM E. NLAJ,^4,.AI111:IkNJSTRATOR,
OHiO BUREAU OF WORICERS'
COMPENSATION
30 West Spring Street
Coluinbus, Ohio 43215-0581,

Appellees.

{ CERT M IL .() SHERIFF (. ) WAVE
). CESS SERVEFi ( ) NO

^
N

CLERKS FEES S -- '11G
SECURITY FOR COST
DEPOSITED BY
FILING CODE

COMES NOW Appellant, Hamilton County Educational Service Center, who herebyserves

Notice of its Appeal from the Decision of the Staff Hearing Officer of the Industrial Commission of

Ohio:dated September 1, 2006 numbered 03-889051. This Order denied Appellant's Motion for a

Finding of Fraud, and specifically Appellaut's Motion that the Industrial Commission of Oliio

exercise its continuing jurisdiction under R.C. 4123.52 and find that Appellee was not within the

course and scope ofher employment when she was injured in a motor vehicle accident that occurred

on or around March 19, 2003.

Sgd Order was further appealed to the Industrial Commission of Ohio, who refusp'd to hear.

- A:ppellant's appeal brordee-d:atzd--Septeisiw 23 2tTO6- Itt claiiri numbe^`03 889051; Daizotua-

'liy_.



senton is the claimant-employee and Hamilton County Educational Service Center is the employer.

Saici appeal is taken pursuant to Ohio Revised Code 4123.512.

Respectfully stibmitted,

Cincinnati, Ohio 45202-1904
(513) 421-2540
(513) 562-4986 facsimile
dlampe(c0,erfle ag l.com

121 West Ninth Street
ENNIS, ROBERT FISCI-lER CO., LPA

Q
David J. Lamps ( 32 90)

Attorney for Appellant, Harnrlton County
Educational Service Center

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a copy of tha foregoing Notice of Appeal was served

upon Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1't Floor,

Cincinnati, Ohio 45202, attorney for employee, Daizonia Benton, and upon William E. Mabe,

Administrator, Ohio Bureau of Workers' Compensation, 30 West Spring Street, Columbus, Ohio

43215, via ordinary U.S. mail, this 3f day of November, 2006.



The Indhstrtal Cotnmission of Ohio

RECORD. OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

Claims Heard: 03-889051

DAIZONIA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

IC-12 Notice Of Appeal filed by Employer on 09/18/2006,
Issue: 1) Fraud

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it is ordered that the Appeal filed 09/18/2006 by the
Employer from the order issUed 09/01/2006 by the Staff Hearing Officer be
refused and that copies of this order bemailed to all interested parties.

This appeal was reviewed by two Staff Hearing Officers on behalf of the
commission. Both Staff Hearing Officers concur with this decision.

ANY PARTY MAY APPEAL AN ORDER OF THE COhiMISSION, OTHER THAN A DECISION AS
TO EXTENT OF DISABILITY, TO THE COURT OF COMMON PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN OHIO REVISED
CODE 4123.512.

Date Reviewed: 09/19/2006 (BJ)
Typed By: bb C. Matthews
Date Typed: 09/20/2006 Staff Hearing Officer
Findings Mailed: 09/23/2006

Electronically signed by
C. Matthews

The parties and representatives listed below have been sent this record of
proceetlings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. 8enton
25 Euclid Ave
Cincinnati OH 45215-4217

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Ave
Cincinnati OH 45231-1409

ID No: 10-80
***Gates McDonald Company***
PO Box 182032.
Columbus OH 43218



The Indnstrial Commisslon of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR

-39-
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FILE.No.601 09i15 '06 PM 02*6 ID:ENNIS ROBERTS S FISCHER FRX:513 562 4986

Induvtriol Commission ofOhio

CLAIM NUMI3RR: 03-889051

Enylfovoc:
Unizn¢iu denton
707 Dttrns Avonuu, Apt.7
Cincinrwtl, Ohin 45216
Couuty:
Telephane:

C1glmOntReuresantatlv0.'N 1D:
qregoty W. r3ettmnn, Sn, Nuq.
Weher Uickey & Bellntnn
8 13 Dmedwoy Strcet, I" Flour
Cinciminti, Ohio 45202
Telephone: (513) 621•2260
Fax: (513) 621-2389

k+118!>l4Y9C;
Hamilton County Hduuatiunal Service C:enter
11083 Hamiltnn Avenua
Cincinnnti, bhio 45231
Cnunty: I tamilton County, Ohi n
Tclepl+nne- (513) 674-4200

Emnlover Renroepn(nttve's lu:
Dnvid J. Lnmpo
Fnnle, Rnhartv & Nivcher Co., LP.A.
121 W. Ninth Strecl
Chiciunati, Ohio 45202
'1'oltilihonu: (513) 421.2540
Fnx: (513) 562-4986

PAGE 3

COMES NOW the amployer, tJmnilton Clounty Fduoational Service Canter, who heroby appf:als lho
Septumhur 1, 2006 Order of the etnff haa•ing ollieer dcnying the employer's Motion for a f•'inding of
prnttd. 'I•he employor asserte that e;nployee, Dnizonin Benton, was nut within the eourse ood scope of
employment when she wnu inJurud In a nlator vehtele neeident on March 19, 2003. As sueh, the
employee's filing of a cinim to pnnicipnte in the benefits of tlro Ohio Workers' ConipensetionNund for
ioJLlrtes sriaing ont of the Mnrch 19, 2003 tnotor vehfole accident was fntse and fnruciulunt.

12uspectrully suhrnitted,

M0T6^N/IRM
^ CKEb ON IR

ISSUE
IMIAl.
bA% \

Devid J, Lnm e( 072890)
RNNTS, RO[3 3& p1SC1181t, L.P.A.
121 West Ninth Stroet
Cincinnati, (lhin 45202
't'ulaphonc: (513) 421-2540
Fnnsimilo: (513) 562-4986
dlem^cL)eDtl-agnLcql;}

Atlnrney f'nr ISmployer, Hamillon Caunly
CtlucufiurlqhScrofud L'eutrir

Recelved Sep-15-D0 t6:88 Fro®-Bla 88E 4D08 Tc-I.c.clntl- hearln¢ a Pa1e 003

-40-



FILE No.601 09i15 '06 Phl 02:30 MENNIS ROBERTS & FISCHER FAX:613 Ei62 4986 PAGE 4

D3J ^g^a5^1

C!';1YI'IFICATE o F S1CxVICF.

I cortify that a copy of the fbrogoing was survcd was served upon dregory W. 13ellman, Sr.,

Weher Dickey & Liellman, S13 BroadwAy Strent, t't Pluur, Cincinnnti, Ohio 45202, attarnoy for

empluyco, Dnirnnia Bentun, Attd upon Daizaniu Bunlon, 25 13uclid Avenue, Cinelnnnli, Ohio 45215, via

ordinaryU.S, mAll, lhls I. _ day uf Scptembor, 2006,

2

Recslved Sep-16-86 IB:dt From-819 882 d688 To-I.c.clntl. hearlna 2 Paas 8^I

-41 -



The Industrial Commission of Oli[o

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

Claims Heard: 03-889051

DAIZONIA N. BENTON
2Fi EUCLID AVE
CINCINNATI OH .45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 08/29/2006 before Staff Hearing Officer Norman W.
Litts, Jr, pursuant to the provisions of Ohio Revised Code Section
4121.35(B) and 4123.511(0) on the following:

APPEAL of DHO order from the hearing dated 06/14/2006, filed by Employer
on 07/07/2006.
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, Mr. Bellman, Ms. Woods
APPEARANCE FOR THE EMPLOYER: Mr. Lampe, Ms. Myers, Ms. Jones, Ms. Siegel

Mr. Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
06/14/2006, is affirmed with additional reasoning.

The employer's appeal, filed 07/07/2006, is denied.

The employer's C-86 motion, filed 02/03/2006, is denied.

The employer's motion requesting that the Industrial Commission exercise
the continuing jurisdiction provisions of ORC 4123.52 and revisit the
allowance of tiiis claim on the grounds that the injured worker committed
fraud is denied.

This claim is predicated upon a motor vehicle accident which occurred on
03/19/2003 when the injured worker was in route from her office to Group
Health Associates in Clifton to pick up a medical form for a child enrolled
in a head start program.

The employer acknowledges the fact that a motor vehicle accident Involving
the injured worker occurred on 03/19/2003. However, the employer alleges
that the injured worker has been untruthful, or frauduleht, concerning the
purpose of her trip to Clifton. Specifically, the employer argues that the
injured worker was not on he'r way to pick up a child's medical record at
the time of the motor vehicle accident. Further, the employer argues that
the injured worker fraudulently misrepresented the purpose of her trip in
order to secure Workers' Compensation benefits.

The Staff Hearing Officer rejects the employer's argument.



The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

The Staff Hearing Officer finds that there is absolutely no evidence that
the injured worker has misrepresented the purpose of her trip to Group
Health Associates on 03/19/2003.

Rather, the testimony of the witnesses at hearing supports the injured
worker's position.

Ms. Charm Siegel, the individual in charge of the medical records at Group
Health Associates in Clifton, testified that the injured worker's story was
plausible. Ms. Siegel stated that it was possible that the injured worker
was on her way to retrieve a medical form filled out by a doctor at Group
HGalth Associates. Ms. Siegel further stated that the records department
at Group Health Associates would not have a record of a form filled out by
a doctor at Group Health Associates if the form was presented directly to
the pediatrics department and the doctor signed the form and returned It to
the party requesting the doctor's signature.

Ms. Diana Woods was the injured worker's supervisor on 03/19/2003 and Ms.
Woods testified that the injured worker's story is plausible,
Specifically, Ms. Woods testified that it was in the scope of the injurr.d
worker's employment to pick up medical records. Ms. Woods further
testified that it was not uncommon for an individual with the injured
worker's job to pick up medical records.

Based on the testimony of Ms. Siegel and Ms. Woods, the Staff Hearing
Officer concludes that there is no evidence that the injured worker
fraudulently misrepresented the purpose of her trip to Clifton on
03/19/2003.

Accordingly, the employer's C-86 motion filed 02/03/2006 is denied.

All evidence on file was reviewed.

This order is based on the testimony of Ms. Woods, Ms. Siegel and the
injured worker.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed: 08/30/2006

Findings Mailed: 09/01/2006

Norman W. Litts, Jr.
Staff Hearing Officer

Electronically signed by
Norman W. Litts, Jr.

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90

Daizonia N. Benton Gregory W Bellman

25 Euclid Ave 813 Broadway. St 1st Fl

Cincinnati OH 45215-4217 Cincinnati OH 45202

-43-



ThelndustrialCamniissionotOhio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

Risk No: 33100051-0 Ifk No: 10'80
Hamilton County Educational Service ***Gates McDonald Company***
11083 Hamilton Ave PO Box 182032
Cincinnati OH 45231-1409 Columbus OH 43218

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uhi
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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OHIO BUREAU OF WORKERS' COI4IPENSATION

Injured Worlcer: Daizonia Benton
2152 Millvale Court
Cincinnati, Ohio 45225-1248

Employer: Hatnilton County Education Satvice Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

NOTICE OF APPEAL

Clattri #R: 03-889051

The employer, Hamilton County Educational Service Center, hereby serves riotice that it

appeals the June 27, 2006 Order of the District Hearing Officer on the emptoyer's C86 Motion to

assert its continuing jurisdiction and vacate the Bureau of Workers' Compensation Order dated

Marc1i 9, 2005 which allowed this claim. The eniployer contends that at the time of the

employee's March 19, 2003 motor vehicle accident, she was not within the course'and soope of

her employinent, and that the employee fraudulently reported her injury as a workplace injury.

Respectfally submitted,

^David J. Lampe (t Q^72890)
ENNIS, ROBERTS7 & FISCHER, L.P.A.
121 W est Ninth Street
Cincinnati, Ohio 45202
Telephone: (513) 421-2540
Facsimile: (513) 562-4986
dlarnpc(ib,crile ag l.com

Authorized Representative of Employer,
Flamilton County Educa2ional S'ervice
Center



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon. Gregory W. Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Street, Is` Floor, Cincinnati, Ohio 45202, via ordinary U.S.

mail, this -t day of Jtily, 2006.

David J. Lampe



The Indnstrial Commiscion of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-pE-COV

PCN: 2060871 Daizonia N. Benton

DAIZONIA W. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

Claims Heard: 03-889051

Oate of Injury: 3/19/2003 Risk Number: 33100051-0

FINMNM.MAa.®
JUN 2 7 2006

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RAOICULOPATHY.

This matter was heard on 06/14/2006 before District Hearing Officer Joseph
W. Meyer pursuant to the provisions of Ohio Revised Code Section 4121.34
and 4123.511 on the following:

C-86 Motion filed by Employer on 02/03/2006
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date and the following
were present for the hearing;

APPEARANCE FOR THE INJURED WORKER: Injured Worker, G. Bellman
APPEARANCE FOR THE EMPLOYER: M. White, T. Lampe, Ms. Jones, Ms. Gates,

Ms. Monroe, Ms. Woods
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Employer on 02/03/2006 is denied.

It is the finding of the District Hearing Officer that the employer of
record requested that the Industrial Commission of Ohio assert its
continuing jurisdiction and vacate the Bureau of Workers' Compensation
order dated 03/09/2005, which allowed the claim. In its motion, the
employer alleged that the claim was allowed due to the injured worker's
fraudulent activities. Specifically, the employer alleged that the injured
worker lied about the fact that she was in the course of and scope of her
employment at the time of the motor vehicle accident on 03/19/2003, which
is the incident that caused the injured worker's injuries allowed in the
claim.

It is the finding of the District Hearing Officer that the employer has not
met the burden of proof establishing that the injured worker committed
fraud or lied about the reasons she was traveling to a Group Health
Associates office on 03/19/2003. Specifically, there is no evidence to
support the allegation that the injured worker lied. There is no evidence,
either in the claim fite or in the teetimony presented at hearing, that
established that the injured worker lied about the reasons for her travel
at the time of the motor vehicle accident un 03/19/2003. Actually, Ms.
Diane Woods testified that it was part of the injured worker's job to
travel to medical offices to obtain medical records for chiidren
participating in head start programs. Ms. Woods testified that due to
state audits it was necessary toobtain the medical records in an expedited
fashion.

DHOSFCT2 Page 1 sn/sn
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The Industrial Cotnmission of Ohio

RECORD OF PROCEEDINGS
Claim Number: 03-889051

Therefore, it is hereby the order of the District Hearing Officer that the
employer's request for a finding of fraud and order vacating the Bureau of
Workers' Compensation order dated 03109/2005 is denied.

This order is based upon the testimony of Ms. Woods presented at hearing,
the testimony of Ms. Jones presented at hearing, the testimony of Ms. Gates
presented at hearing, the testimony of Ms. Monroe presented at hearing and
the local travel expense report statements filed by the employer of record
on 01/24/2006.

All evidence in claim file was reviewed and considered.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohloic.com or,t,he Appeal
(IC-12) may be sent to the Industrial Commission of Ohio
Cincinnati District Office, 125 E. Court St., Suite 60p/-Ath Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed: 06/21/2006
Date Received: 03/22/2006
Notice of Contested Claim: 03/21/2006
Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Ave
Cincinnati OH 45231-1409

-48-

ID No: 10-80
***Gates McDonald Company***
PO Box 182032
Columbus OH 43218

ID No: 217682-91
David Lampe, Attorney
121W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Calumbus OH 43266-0581

BWC, LAW DIRECTOR
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CERTIFTCATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upo q Gregory W. Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Street, 1" Floor, Cineinnati, Ohio 45202, via ordinary U.S.

mail, this day of July, 2006.

-Da

David T. Lampe



OHIO BUREAU OF WORICI+,RS' COMPENSATION

Injured Worker: Daizonia Benton
2152 Millvale Couit
Cincinnati, Ohio 45225-1248

EmpIo-yer: Hamilton County Education Service Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

C-86 MOTION

Claim #: 03-889051

Employer, Hamilton County Educational Service Center, hereby moves the Ohio Bureau

of Workers' Compensation/]ndustrial Commission to, revoke and/or vacate its decision to allo*J

iinjured worker, Daizonia Benton, to participate in the workers' compensation fiind for the

conditions. of: sprain of neck; sprain of lumbar region; contusion of left elbow; and additional

allowances of spondylolisthesis at L-5; herniated disc at L5-Sl; and radiculitis arising out of a

March 19, 2003 automobile accident. The basis for Employer's Motion is that the injured

worker wasnot within the course and scope of her employment at the time she was involved in

the March 19, 2003 automobile aceident which allegedly caused her industrial injury.

Employer will present evidence that the injured worker's stated reasons for traveling to

Group Health Associates' Clifton office on March 19, 2003 to obtain medical records for a

student arzd/or ctient were faJse and fraudulent and that the injured worker was, in fact, not

perfo*ming:a fu,nction of her employment with the Employer at the time.of the aforementioned

autorrfobide wcident.



in support of ' this Motion, the Employer ltas previously filed with the Industrial

Commission of Ohio the following:

(1) The March 19, 2003 Ohio traffic crash report;

(2) IIamilton County Educational Service Center I-lead Start local travel

expense statements for the injured worker for March of 2003;

(3) Hamilton County Hea.d Start sick leave usage form for- employee

specifying dates of requested leave of Match 20, 2003 through March 28,

2003;

(4) March 14, 2005 correspondence from Karen Monroe at Hamilton County

Educational Service Center identifying employee's days missed from

work following the March 19, 2003 automobile accident;

(5) Hamilton County I-iead Start program job description for a family

education associate;

(6) February 17, 2005 First Report of Injury or Occupational Disease filed

with the Bureau of Worker's Compensation;

(7) May 6, 2002 minutes of ineeting defining the job responsibilities of a

family education associate;

(8) Affidavit of Dianne Woods;

(9) October 27, 2005 deposition transcript. of injured worker, Daizonia

Benton.

In addition to the previously filed documents, the Employer files, in conjunction with this

Motion, monthly attendance rosters for Hamilton County Educational Service Center Head Start

for Children's World Forest Park; Scotland CC; and Sharon Hill Forest Park for the month of

March, 2003. Employer is continuing to investigate this ^ktixn..at^ utj^J suDplement this Motion

2,:
-51=



with additional documents upon receipt. Copies of all additional docu nents will be served upon

counsel_for the injured worker.

Respectfully submitted,

David J. Lamp 0 72890)
rNNIS, ROBBR & FISCHBR, L.P.A.
121 West Ninth Street
Cincinnati, Ohio 45202
Telephone; (513) 421-2540
Facsimile: (513) 562=4986
dlam.pe 0,etfleRal:com

Authorized Representative of Is'mployer,
Hamilton County Educational Service
Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon counsel for inured worker,

Gregory W. Bellman, Sr., Weber Dickey &$ellman, 813 Broadway Street, ist Floor, Cincinnati,

Ohio 45202, via ordinary U.S. mail, this day of February, 2006.

-52-
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T6e Industronl Commistion of Ohio

RECORD OF PROCEEDIPIG

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2051671 Daizonia N. Benton

Claims Heard: 03-889051

DAI20NIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH.45225-1248

Date of Injury: 3/19/2003 Risk Number: .33100051-0

^INDINGS MAILED
J A N 2 8 2000'

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

T'liis matter was heard on 01/26/2006 before Staff Hearing Officer
Christopher M. Kalafut pursuant to the provisions of Ohio Revised Code
Section 4121.35(B) and 4123.511(D) on the following:

IC-12 Notice Of Appeal of DH0 order from the hearing dated 12/12/2005,
filed by Employer on 12/30/2005.
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT L5

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additional Allowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Bellman
APPEARANCE FOR THE EMPLOYER: Lampe, 0. Jones, T. Seta, Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
12/12/2005, is affirmed;

The injured worker's C-86 motion filed 04/27/2005 requesting allowance of
the additional conditions of HERNIATED DISC AT L5-SI AND RADICULOPATHY is
granted.

The Hearing Officer finds that the requested conditions are causally
related to the 03/19/2003 Industrial injury and the allowed conditions in
the claim.

Therefore the claim is additionally allowed for the conditions af HERNIATED
DISC AT L5-S1 AND RADICULOPATHY.

The portion of the C-B6 motion filed 04/27/2005 requesting allowance of the
additional condition of spondylolisthesis at LS is dismissed per the
Injured worker's representative's withdrawal of that condition at hearing.

The Mearing Officer's decision is based on the report of Dr. J. Eislen
dated 04/04/2005 and the report of Dr. Meyer dated 12/01/2005.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www,ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
C.incinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

SHO1 Page 1 sn/sn
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The Iedustrrd1 Commission of Ohio

RECORD OF PROCEEDING
Claim Number: 03-889051

Typed By: sn
Date Typed: 01/26/2006

Findings Mailed:

^

risto^her M Kalafut
taff Hearing Officer

FINDINGS MAILED
JAN 28 2006 i

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
in,iured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231

ID No: 16150-90
6regory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company***
PO Box 182032
Columbus DH 43218

BWC,LAW DIRECTOR

sHol y5Page 2 sn/sn
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FILE No.602 12i30 '05 Ptl 03:44 ID:ENNIS ROBERTS & FISCHER FAX.513 562 4986

hzduetrial Comrnieslon ofOhio

F'MBID'y4!
I)aivonia Ronton
70713urhe Avenue, Apt. 7
Cinoinnati, Ohio 45216
County:
Telephone:

ClatrmtLr9t Renresentnrive's IIt:
Ctrcgoty W, Rolirnan, Sr., 13sq.
Weber Dickey & 13ellmnn

i413 Brottclway Street, 1" FFloor
Cinoinnati, Ohlo 45202
Tol cphonof (513) 621-2260
Rax: (513)621-2389

ItiO'1'I CLS OF APPEAL

CLAIM NUMHIaIt: 0:3-NN9051

PAGE 2

Tmn)nve^:
Namilton County Hducational Service Center
11083 kiamilton Avenue
Ciuuioaati, Ohiu 45231
Couctty: Ilamilton County, Ohio
'relephone: (513) 674-4200

Jl rnUlover Ref^gxentattvn g tfD:
David J. T•alnlJc
Rnnig, Itoberte & FiuoHor Co., L.1',1%:
121 W. Ninth Sttroot, .
Cint:innati, Ohio 45202
Telephono: (513)421-2540
Fax: (513) 562-4986

COMBS NOW Istnployor, IIatnilton County Ltducational Setvioe Cctuet) by anLl tluuugli aumael, auLl
ltereby serves notice of itn appeal oi'tha dooielott of tho dietriot hoaring offioer for additional allowanoeo
nt' spondylolisthesis nl 1..5; nnd additional allowance ot' herniated diaa at IS-S1 ao a result or an allogod
lvlareti 19, 2003 workpla9e iqiury, It itt the position oPthe employer that said conditions were not eaused
by l•hc; workpleccL injury.

Itespectttil ly submitterl,

Ilavid.1. f .arnre (LiQ12890)
RNNT4. rt(7Ti'RRT•SU@.RTGCNRR T sP_A.

,G, 1ya01 IVInLII DLlYG4

Cinoinnatl, Ohio 45202
7'elcphnna: (513) 421-25411
Facsimile; (513)562-4986 ^.,Exn
dlqjn aa)o fley,al.com

cS

4tRnrneu i '^S.r J-fnnrllian Connlv Etlurn ' r
S'ervlce Cenra.r.

I dORTiBICATii1 •b1T 4RRVT .R

I certlfy that a oopy of tha foregoing wae servad wna oorvod upon C:laimnnt'a ropreeontative and

upon C7ntes M9I)onald, F.U. 13ox 182032, C6lttmbus, Ohlo 43218, vla ordinary U.S. maii. this 'RU day

oPDooumher, 2005.
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The Indnstrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
J/I LT-ACC-PE-COV

PCN: 2051671 Daizonia N. Benton

0
^

v♦

^
iJ

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

wi Oate of Injury:

U
^

0

3/19/2003

Claims Heard: 03-889051

03-327870 - Ref

Risk.Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT.

ThiS matter was heard on 12/12/2005 before District Hearing Officer Lisa
Grosse pursuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-86 Motion filed by Injured Worker on 04/27/2005
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT LS

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additianal Allowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days priar to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: G. Bellman
APPEARANCE FOR THE EMPLOYER: D. Lampek Monroe; 0. Jones; M. White
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Injured Worker on 04/27/2005 be granted to the extent of this order.

The District Hearing Officer finds that there is a causal relationship
between the requested conditions HERNIATED DISC AT L5-S1 AND RADICULOPATHY
and this industrial injury.

Therefore, this claim is additionally allowed for those conditions.

The District Hearing Officer further finds that the Injured Worker's
attorney withdrew the request for the additional allowance of the condition
SPONDYLOLISTHESIS AT L5, Therefore, that condition is dismissed from
consideration.

Cincinnati OH 45202.

This order is based on the medicai reports of Dr, Jessie Eislen dated
04/04/2005 and Dr. Meyer dated 12/01/2005.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal

(IC-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,

Date Typed: 12/12/2005 Lisa Vosse

Date Received: 06/14/2005 District Hearing Officer
Notice of Coetested Claim: 06/10/2005
Findings Mailed:

Typed By: clr

-56-
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ne Indastrial Commission of Ohio

RECORD OF PROCEE,DING:S,'^V'--'
^^i '• FINDINGS MAILED

?`^^ DEC 1 5 2085

Q̂-ti! N

The parties and representatives listed below have been•sent'this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

Claim Number: 03-889051

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231

IO No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company***
P0 Box 182032
Columbus oH 43218

BWC, LAW DIRECTOR
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Correspondence

Injured worker: DAIZONiA N; f3ENTON
Service: Correspondence

$BWNFVSQ
1IW.169904296.529304

DAIZONIA N BENTON
943 WAYCROSS RD
CINCINNATI Oi-1 45240-3021

Claim #:03-889051
OOIY-'®3/14/2003

03/-09/7005
Date Mailed

Injured worker: DAIZONIA N BENTON , . .
Claim number: 03-B89051 Employer's name: HAMILTON COUNTY EDUCATIONAL S
Injury date: 03/19/2003 Policy number.:3310D051-0
Claim type: Accident Manual number: 9434

An application for workers' compensation benefits was filed 02/18/2005 on
behalf of the injured worker, requestingthe allowance of this claim for
the following injury description:

"In a motor vehicle accident. Headed.to Group Health Associates to pick up
medical forms of one clients for Headstart purposes. IW going S. on Vine and
other vehicleturned left off vine onto North Bend Rd. and hit 1w vehicle on
drivers side between .If. front fender and left driver door."

The claim is ALLOWED for the following medical condition(s):

Code Description Body Location Part of Body

847.0 SPRAIN OF NECK
B47.2 SPRAIN LUMBAR REGION

923.11 CONTUSION OF ELBOW LEFT

Thisdecisibn is based on:
Medical dotumentation in file reviewedon 3/4/2-005 by Judith Wachendorf, M.D.

Medical benefits will be paid iri accordance with the Ohio Bureau of

Worke'rs' Compensation (BWC) rules and guidelines. The injured worker
i's encour.aged to forward the information above toa11 health care
providers involved in this claim.

BWC Willconsider compensation benefits based on medical evidebce of
continued disability andfor wage information.

The injured worker may be eligible for pehabilitatiop services, which
:may.iie-ip Hxm:ox her retuxn to workmore.quickly and safely.Please
coritact either BWC oryourmanagedcare.organization for more
informal4on regarding rehabilitation services.

The Administrator finds there isinsufficient evidence to support temporary



Correspondeu.Gp Page 2 of 2

tbtal disability from 12/6/2004 and continui.ng as being related to the 3/19/2003

injury. This is basedon surgery on 12/6/2009for L5-S1 Spondylosis and
Sponodylolisthesis which is insufficient to support as part of this claim.

This or.der is subject to any current family support order(s).

Ohio law requires that BWC allow the injured worker"or employer. 14 days from

BWC Use Only
06/03/04
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LEXSEE 2001 OHIO 8720

TIdERESA A. BROWN, Appeflaut,- vs - THOMAS ASPHALT PAVING CO., INC.,
Appellee, JAMES CONRAD, ADMINISTRATOR, BUREAU O1r WORKERS'

COMPENSATION, Appellant,

CASE NO.2000-P-0098

COURT Oir APPEALS OF OHIO, ELEVENTH APPELLATE DISTRIC'f, POR'J'-
AGE COUNTY

2007 Ohio 8720; 2001 Uhfa App. LEXIS 5659

Decentber 14, 2001, Decided

PR(QR HISTORY: ['I] CIiARACTER OF PRO-
CEEDINGS: Administrntivc Appeal froru thc Couri of
Common Pleas, Case No. 98 CV 0649.

DISPOSITION: 1'rial voun's judgmetn was reversed
and judgment was entered for appel[ant.

COUNSEL: ATTY, WILLIAMA. THORMAN, II[,
Columbus, 014, (For Appellant, Theresa A. Brown).

ATTY, ELEANOR J. 'fSCIiUGIJNOV, Akron, OH,
(For Appellee). - , .

BETT'Y D. MONTGOMERY, OHIO ATTORNEY
GENE-RAL, JAMES P. MANCINO, ASSISTANT AT-
TORNEY GENERAL, Cleveland, OH, (For Appellant,
Joines Conrad).

JUDGES: HON. WILLIAM M. O'NEILL, P.J., HON.
ROBERT A. NADER, 1., HON. DIANE V.
GRENDELL, 1, 0'NEILL,'P.J., concurs, GRENDELL,
1., concurs in part and dissents in part with concuriing
and dissenting opinion.

OPINION BY: ROBERI' A. NADER

OPINION

NADER, J.

Appellants, Theresa-A. Brown ("Brown") nnd Ad-
ministrator, Burean of Workers' Compensation ("BWC")
ppVa1 from the Judgmerit of the Portage County CouR of
CsQtnmon Pleas terminating Brown's right to participnta
i^ t)h'a'worl2ers'eompeiisaelon system.

(ryri Novemher 12, 1996,, Brown filed an application
F^sZ:aurKers so0 ponsation benefits .v(herein she stated

that; on November 2, 1990, while working as a ftug per-
son for appellee, Thomas Asphalt Paving Co. ("'Ihomas
Asphalt"), she was struck by a car and sustained physical
(•21 injuries. Appellee cenitied appellant's claim and the
Industrial Commission of Ohio ("indusUial Contmis-
sion") pennitted Brown's claint for contusions to her left
and right legs, contusion to her chest area, and chondro-
inalacia of the left platella; appellee did not appeal from
the tbtdings and orders of the Industrial Commission.

Oit July 23, 1993, appellee filed a motion with the
Industrial Commission alleging fraud and sccACing to
disal[ow Brown's claim. The Industrial Commission con-
strucd appe[tee's motion as a request for rellef and to
exercisc its continuing jurisdiction, pursuant to R.C.
41 Z3.52. After a hearing, a district hearing officer found:
"that the Employer [had] prescnlcd insufftcient evidence
to make a finding of fraud and disallowed this claim" and
denied appellee's motion. On appeal, a staff hearing offi-
cer affirmed tltc district hearing oflScePs order. Appellee
again appealed, but the Industrial Commission rethsed
his appeal on September 7, 1995.

Subsequently,'rhomas Asphalt 6led a notice of ap-
peal in the court of common pleas. ' Pursuant to R.C.
4123.3 12(D), Brown filed a contplaint asserting her right
to participare [13] in the workers' compensation fund
and sett.ing forth the facts supporting her posiHon. Appel-
lee rtled an answer and asserted the affirmative defense
of fmu4 On January 12, 2000, Brown filed a modon to
dismiss, pursuant to Civ.R. 12(Ji)(1), allaging that the
court of aommon pleas did not have jurisdiction to hear
the matter. Brown filed a motion to elarify the iesues and
moved the court to impose the burden of proving lha
elements of fraud upon appellee. The court denred
Brown's motions.

i

:.zp-
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I While it is aot disputed that Thomas Asphalt
commenced an appeal in the court of contmon
pleas, Thomas Asphalfs notice of appeal is not
contnined in the lile.The record begins with the
coniplaint fiied by Brown in the Partage County
Court of Common Pleas. Additionally, the record
conlains the decisions of the tndustPial Commis-
sion, but does not include the motions of the par-
ties or a transcript of the hearings.

On July 28, 2000, the BWC also filed a motiou to
dismiss, arguittg thal the lower court lackedjurisdiction.
On August 8, 2000, thc [`41 trial court overruled bottt
motions to dismiss, relying on Thamns v. Conrad (1998),
81 Ohio Sl, 3d 475, 692 N.E.2d 203.,Ajury trial conr-
menced on August 8, 2000. Prior to begirming her case
in cltief; Brown moved for a directed verdict, arguing
that appellee had not carried its burd6n. Her motion was
overruled. At the close of Brown's case, she moved for a
directed verdict and appellee moved for a diPected ver-
dict as to Brown's claims for injuries to lter chest. The
court overruled Brown's mation, but granted appellee's
mction. After the parties ltad rested, Brown and the
©WC tnoved for a directed verdict, arguing that appcilee
ltad not proven the elentcnts of fraud. Despite ftnding
that appellee had not ostablished the elements of fYeud,
the court denied appellanlS motion for a dirccted verdict.

The jury retunted a verdict agaihst Brown, finding
thal she was nol entitled to participate in the workers'
comnpensation fund for injuries sustained en Nbvember 2,
1990. From this judgtnent, appellant presents the follow-
ing nssignment ofetror:

"[t.] The trial cettrr erred when it overruled appei-
lant's motions to dismiss for lack of subject matter juris=
diction pursuant to RC, 4123.512.

[*5] "[2.) If tHe trial court had jurisdiction to hear
the etnployer's appeal, the aial court erred when it placed
the burden of proof and the burden of going forward un
thc injuredworker.' .

In supporl of lheir first assignment orerror, appel-
lants argue that the decision of the Industrlal Comtnls-
sion did not terminate Brown's right to padicipnte in ehe
workers' compensation fund, and thus, was tiot appeal-
able to the trial court Felty v AT&T Technol'ogias, liec:,
65 Ohio St. 3d 234, 602 N.&2d 1141; paragraplt Iwo of
the sylinbus. Instead, they contend that the appropriate
remedy is an actimt in mandamus. ln. response, appellee
contends that the controlling law is set forth in Thomas v.
Conrad, supra, whorein.the Suprome Court of Ohio ex•
plained Ihat the trial court has subject mauer jurisdiction .
when an amployer questions the clatmunt's righrto eon-
tinue to participate by alleging fraud surrounding the
ciaitnant's Initial application, The crux of this appeal
coneems which decisions of dte l'ndustrial Cornmissiori
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may be appealed 1o the courl of common pluas pursuant
to R.C. 4123.512, ludicial review of industrial Commis-
sion rulings ['61 may be sought in three ways: by direct
nppoal, by filing a mandamus petition, or by an action for
declaratory judgment, pursuant to ILC. 2721. Felry, 65
Ohio St. 3d al 237, "Which procedural meehartism a lili-
gant may choose depends entirely on the nature of the
decision Issued by the comrnission. Each of the three
avenues Is strictly linttted; if the litigant seeking judicial
.review does nor make the proper cholce,the reviewing
court will not have subject ntatter jurisdlGion and the
case must be distnisscd." M.

While direct appeal may be taken to the court of
common pleas where, as in the instaitt case, the Industrial
Coinmission refttses to hear an appeal, the trial coutrs
jorisdiction in workers' compensation matters is limited.
See R.C. 4123.512(A). "Under RC. 4123.512, claimants
and employers can appeal Industrial Commission orders
to a common pleas court. only when the order grants or

'denies dte claimant's right lo parcicipate." State ex re.
Liposchak et at. v, Industriat Commission of Olrio
(2000), 90 Ohio St. Jd 276, 278-279, 737 N.E.2d 519.
The Supreme Court of Ohio has consistently taken (*7]
e narrow approach in interpretidg R.C. 4123.512, for-
merty-R.C. 4123.519: See, e.g., Felty, supra, at para-
graph two of the syltabus (hotding that "once the righl of
participation for a specific condition is determined by the
Industrial Commission, im subsequent rulings, except a
ruling tttat terminates the right to participate, are appeal-
.able'•"')

• This court has previously taken a similar view in
Karper Y. Admtnisrrator. Bureau ojWorkers' Compeqsa-
iion 1993 Ohio App. LEXIS 6068 (Dec. 17, 1993), Trum-
bull App. No. 93-T-4863, unreported, wherein we held
that Ihe couri of appeals did not have subject malter ju-
risdiction to hear an appeal of dte commission's refusat to
vncate its previous order which did not relate to the right
lo participate in Ibe Workers' Compensation Fund. We
are not persuaded by appellee's argument that Thomas,
supra, is controlling.

• In Thomas, supra, the Supreme Court of Ohio cx•
ptained (hat "its opinion did nnt change the reasoning in
Moore v. TrimbJe 1993 Ohio App. LE,Y1S 6204 (Dec. 21,
1993), Franklin App. No. 93AP608•1084, unreported,
[*8] and./ones v. Massillon Iid ojEda., 1994 Ohio App.
LEXIS2891(June 13, 1994), Stark App. No. 94CA0018,
uttreported in wltkh tlte "employers "** questtoned thc
daimants' right lo continue to panicipate In the fund,
alleging Gaud with regard to facts surrounding the re-

.apective claimants' [nlrlal clairhs" Thamar, 81 Ohio St.
3d ar. 478-479. 196wever, thq. coutt's explanation was
d14a and, thus, not binding. Therefore we conclude that
Ffarper is controlting in the instant case; tho court of

-69'-'.
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common pleas lacked subject matter jurisdiction. Appel-
lant's rirst asslgninent of error has inerit.

Whilo our conclusion as to oppellant's assignment of
error renders her second assignment moot, we note that.
the court erroneously placed the burden of proof on
Brown. On appeal to tho Common Pleas Court from an
order of Ihe Industrial Commission under R.C. 4123.512,
"it musi be presumed that the issue decided adversely
'*` is the only issue bcfore the coun." Brennan v. Young
(1996j, 6 Ohio App. 2d 175, 217 KE.2d 247.'1'hus,Uie
scope of nppetlee's appeal would have boen limited to the
ultimate isstte decided adversely by the Indusbial Com-
mission: [*9] whether the appcllee had sutTicicntly
proven the elements of fraud,

Pursuant to the decisions in Felry, supra aud llarper,
srrpra, 1993 Oltio App. LEXIS 6068 once the lndustrial
Commission ndeti that there was no fraud, the court of
comnton ple,as locked jurisdiction to review the commis-
sion's ruling. Appcllanl had:three options regtvding judi.
cial review of the industrial cummission's decision: "by
direct appeal ta the courts of common pleas ander ttC.
[4123.512], by filing a tnandamus petition in the Ohio
Supreme Court or in the Franklin County Court of Ap-
peals, or by an action for declaratory judgment pursuarit
to R.C. Chaprer 2721." Felry, .rupra: at 237. Revicw of
the record reveals thac in the instant case eppeliant did
not make the proper choice. Thus,the I,ake County
Court of Cotmnon Pleas did not havo subject matter ju-
risdiction nnd the case should have bccn d'nmissed.

Fraud is an affirmative defense upon which thede-
fendant has dte burden of proof, putsuant to C4v.R. S(C).
An administrative finding of fraad wfll be made only if
the prima facie elements of (he civil tort of_fraud are
established, as set forth in Durr v. Dnard of County
Comm'r.rofStark Counry (1986), 23 OhioSt. Jd 69, 491
N. E.2d I101, [*101 paragraph two of the syllabus. Since
appellee had the butdcn of proving fraud lo the Industrial
Cotnmission, It follows that at a de novo trial in the court
of common pleas pursuant to RC. 4123.512, appellee
also Itad the burden of proving fraud.

„ Based on the foregoing analysis, the court of corp-
mon pleas lacked subject mutter jtirisdiction and its
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judgnrent must be reversed and judgtnent entered for
appellant.

JUDGE ROBERT A. NADER

O'NEILL, P,l., concurs,

GRENDELL, J., eoncars in parl and dissents in part
wilh concurring and disscming opinion.

CONCUR BY: DIANE V, GRENDELL (In Part)

DISSENT BY: DIANE V. ^vRF,NDELL ( tn Pan)

DISSENT

CONCU12R1NGNtSSENTINC OPINION

GRENDELI, J.

I concur in the majority's reversal of the lower
court's decision in this casa because I agree, with respect
to appellants' second assignment of error, that the trial
court an'ed when it placed the burden of proof on appel-
lanl Brown.

However, I du not agree with the majority's ruling
on appellams' first assignment of error. The lowcr court
did have subject matter jurisdiction in this case. 7homas
v. Conrad (1998), 81 Ohio Sf. 3d 475, 692 N. E 2d 205;
[41I1 Moore v. Trlmbfe (Dec, 21, 1993), Frtudclin App.
No, 93APE08-1084 unreported, 1993 Ohio App, LEXJS
6204; Jones v. Massitlowr 8d of Edn. (June 14, 1994),
Stark App. No. 94 CA0018, 1994 Ohio App. LEXIS 2891.
1 believe dtat the reasonittg of the Tenth Appellute Dis-
trict in Moore and the Fifth Appellate District In Jones is
more persttasive than our holding in Harper v. Admirrir-
trator, Bureau of.Workers' Compansarion (Dec. 17,
1993), 1htmbull App. No. 93-T-4863, unreported, 1993
Ohio App. LEXIS 6068.

While appellants' first assignment of error is without
merit, I concur in the reversal of dw lower court's ruling
on the basis of appetlants' second assignment of error.
This matter should bc remanded lo the trial court for hir-
ther proceedings, apnlying the proper burden of proof
standards,

_62_
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LEXSEE 1993 01110 APP. LEXIS 6068

WAYNE HARPFR, Plaintiff-Appettec, v. ADMINISTRATOR, BUREAU OF
WORKERS' COMPENSA'1'tON, 6t at, Defendants-Appellants, GENERAL MO-

TORS CORPORATION, U.O.C, GROUP, Defendanl-Appellee.

ACCELERA't'ED CASE NO. 93-T-4863

COURT OF APPCAIS OF OHIO, ELEVENTH APPELLATE DISTRICT,
TRUMBULLCOUNTY

1993 Ohio App. LBXfS 6068

Deceniber 17, 1993, Decided

PRIOR HISTORY: [' q CHARACTER OF PRO-
CEEDINGS: Civil Appeal hom the Court of Common
Ploas. Case No. 90 CV 1728

DISPOSITION: JUDGMENT: Reversed and Judg-
ment entered in favor of appellants.

COUNSEL: ATTY. JAMES M. CUTTEIt, 85 East Gay
Street, 9500, Cufumbus, Otl 43215, For Plaintiff-
Appellea.

LEE FISHER, ATTORNEY GENEItAL, DIANE J.
KARPRJSKI, ASSrSTANT ATTORNEY GENERAL,
State Office Building, t2th Fleor, 615 Superior Avenue,
Cleveland, OH 44113-1899, For Defandants-Appellants.

ATTY. EDWARD L. L,AVELLE, ATTY. LYNN B.
GRIFFITH, [ll, P.O. Box 151, Warren, OH 44482-0151,
For Defendants-Appcllee, Geneml Motor Corporation,
D.O.C.Group.

JUDGES: HON. DONALD R. FORD, P,J.,LlON, JU-
D[TH A, CHRIS'I'LEY, J., HON. ROBERT A. NADER,

OPINION BV: DONALD R. FORD

OPINION

OPINION

pORD, P.J.

This accelerated calendar appeal bas been submitted.
on the briefs of the parties.

The instant appeal arises out of the Trumbull County
Common Pleas Court. Appellants, Administrator, Bureau

of Workers' Compensation, and The Industrial Cotnmis-
sion of Ohio, appeat from the dental of their motion to
vacate the trial court's order for lack oF sub)ect matter
jurisdiction.

Appellee, Wayne Hatper, contracred occupationaf
diseases described as flexer [02] tenosynovitis of the lefl
ring and middle fingers, and left carpat tunnel syndrome.
These claims werc allowed and never appealed. Mr.
Narpcr tboreaftcr applied to participate for the additional
condition of left shoulder impingement syndrome. The
district hearhtg ofticer granted him the right to partici-
pate for this condition, wltich decision the regional board
affumed. In an October 5, 1987 order, the Industriul
Commission refused appeliec-cmployer's, Cienerai Mo-
mrs Corporatlon {(;M), appeal of thisaward. GM did not
appeal this award beyond the administrative level to the
court of common pleas.

Mr. Harper was awarded temporary total compensa-
tion on April 6, 1989, and his disability was foand to be
permanent as of October 22, 1988. The regional board
affirmed this orderan August 9, 1989.

.On October 17, 1989, pursuant to R.C 4123.52, GM
filed a motion with tbe Industrial Commission requesting
that it sel aside emirely the allowed shoulder ciaim. Ap-
pArently, GM had obtained new evidencc from one of
Mr: Harper's former physicians indicating that at the lime
Mr.Harper's claim was allowed, GM had ratiedd upon
misrepresentations ragerding an undisclosed preexisting
shoulder condition. [03) GM thus requested the com-
misslon to vacate its award of compensation on the basis
that tbe cotntnission llas inherent power, through con-
tinulug jotisdlction under R.C. 4123.51, to vacate its

'.prior ondcrs upon the ground of fraud intheir pror,r,-
tncnt.
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Afler a hearing on July 3, 1990, the deputies of the
corninission denied GM's C-86 motion to vacnto becairse
GM had failed to prove the existence of any actual intent
to commit fraud on the part of Mr. Harper, ahd because
the issue of preexistence was argued at the district hear-
ing.

It is this order of thecommission denying GM's re-
quesfto set aside the alNwanoe of Mr. Hurpcr's shoulder
claim that GM appoaled la the Trumbull County Court of
Common Plens on October 9, 1990. .

Even drough GM had been informed that Mr. liarper
could not be located to inform hiin of his scheduled
deposition, GM chose to proceed, and tiled a motion
requesting an order that Mr. Harper be denied the rigirt to
perticipnte in the Workers' Conrpansation Fund because
of his failure to attend a deposition and answor interroga-
tories.

On February 27, 1992, tlte court . granted GM's mo-
tion for judgrnent and sanctions; and decided that Mr.
Harper did not have the right to participate ('41 for left
shoulder impingement syndrome for failure to prosecute
his claim. Both ihc bureau and thecoinmission allcgcd
that they never received copies ofthis entry. .

On March 2f1, 1992, unaware that the court had
granted GM's motion for judgmcm and sahctions, Mr.
Harper's counsel drafled an entry dismissing the maner
without prejudice, which the oourt signed on Marclt 23,
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In their sole assigntnent of error, appellants assert
that the trial court did not have subject tnatter jurisdiction
to henr GM's appeal from the order of the Commission
reNsing to set aside its earlier decision allowing Mr.
Harper to participate in the Worker's Compensation
Fund. They therefom contend that ihe appropriate rem-
edy is a mandamus action. Appeliees, ltowever maintain
that the order appealed from involved Mr. liarper's right
to participate in the Workar's Compensation Fund, and
is, lherefore, appealable to thc Court of Common Pleas
undcr R.C. 4123.519.

I ln suppon of ttieir contention, appellants argue that
what GM actually (iled with the trial court was an appeat
from an order refusing to a•er aslde a ffnal order, which
did tiot relate to Mr. Harper's actunl right to participate in
Workers' Compensation, and wltlch was, Uterefore, "out-
side thenormal'appallate route. " We agree.

A.C. 4123.519 provides in pertinent part as follows:

'The claimant ['61 or the employer
may appeal a decision of the industrial
comtnission' ° * in any injury or occupa-
tion disease case, other than a decision as
to the extent of disability, to the court of
eommon pleas of the county io which the
injury was inflicted " + •:'

1992. However, on April 22, 1992, the court ruled the Notice nf appenl Ifiam a decision of the hrdustrial

entry stricken "as having bcen imprnvidendy enlcred as Commission or of its steff hearing ofFcer to the court of
it is moat" in light of the February 27, 1992 edtry, which common pleas must be liled by appetiant within sixty

denied Mr. Harper the right to participate. days after the date of receipt of the decision appealed
On June 30, 1992, appellants filed eI motion to va- @om, or the date of receipt of tha order of the Industrial

cate the Febrnary 27, 1992 entry for the reason dtal ihe Commission refusing to permit an appeal from a regiotml
court lacked subject matter jurisdiction, and that theen- board of review. R C. 4123.519. Further, lhe finality of a
tty had never beon served on appollTnts, On March. 10, commission determination, provided it is one from which
1993, the trial court denied appellants' motion and or- an appeal is permitted, attaches upon (he lopre of the
dered rhat sineo Ctv.R 58 was not complied with, the appeal period wltlch as stated, is slxry days. Pierce v,
appeal period would commence upon service of thc cn- Sommer (1974), 37 phio.Sr.1d 133, 135, 3D8N.E.2d 748.
try. Appullants filed a noliuc of appeal on April 9, 1993. In Sommar, the order of,he administrator disallow-

ingThe comtnon pleas conrt lacked sub- ing tha applicant's claim for injuries was received by the
- applicarlt on January 9, 1970, and no appeal was taken

ject matter jutisdietion to hear the atn
ployer's appeal frmn a commission order from that order. The court held that:
refusing to set aside a final prder that had
previously [•5j allowed. claimant Wayne
Harper to participate in the workers' com-
pensation fund for an injury to his lcII
shoulder, because the order. which the
employer appealed to court was not ep-
peatable pursuam to R C. 4123,519."

"(bjecause appellee did not appeal frotn
tlte order of the administrator disallowing
his original claim, 1+7] the Court of
Common Pleas lacked jurisdiction of the
subject matter of tha appeal." id.

GM, employer in the instant cese, did not appeal the
regional board's origlnal allowance of Mr. Harper's claim
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within the mandated sixty days after the commission
relased OM's appeal of the award. Accordingty, the court
of common pleas lacked subjcct inatterjurisdiction ovar
the appeal.

In fUrther support of their argumant, appellants cite
Srpfe ex reL lioard ojEdnoation v Johnsrat (1979), 58
Ohio St. 2d 132, 388 N.E.2d 1383. The factual scenario
in the instant case nearly parrots that of Johnsrorc. In
Johnsrort, a claim was allowed and the employer's coun-
sel, somc threc years later, filed a tnotion with tlte com-
mission to vacate an award of permanent total disablllty
benefits on.the ground that ttx prior order was entered
without knowledge of prior injurics. The commission
refused to exercise jurisdiction for the reason that there
had been no showing of fraud, errar, or new and changed
circumstances. The etnployer then filed an suiun in
mandamus in the court of appeals preying tirar a writ
issue ordering the commission to vacatd Its original or•
ders. The court agreed that the commission [*8] did not
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have jurisdiction to vacnte its prior order because em-
ployer's motion did not allege any new and changed cir-
cutn'stances, Id. at 136.

Based on the foregoing, we concludc that appallants'
sole assignment of error has merit, and that the trial court
did not have subject tnatler jurisdiction to hear GM's
appeal from the comntission's rcfusal to vacate its Octo-
bcr, 1987 award of Worker's Cotnpensation bencfils to
Mr. Herpcr. The appropriate remedy for CM lies in man-
damus. The judgment of the lower court is reversed, and
jadgment is cntered in favor of appellants.

pRESIDING JUDGC DONALD R. FORD

CHRiSTLEY, J.,

NADER 1.,

Concur.
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OPINION

CwJn P.J.

Messillon Board of Edacation (employer) appeals
from tho judgmcnt entered in the Stark County Court of
Common Pleas dismissing its R.C. § 4121519 appeal of
a decision by the Industrial Comm ission of Ohi o denying
employers motion to disallow the Workers' Compensa-
tion claim oT Terry W. Jones (daitnant). The Common
Pleas Court ruled that the Industrlal Commission's deai-
sian not to decertify claimant's right to participate in the
State Insurance Fun<I was not an appealable order undcr
R.C.(•2] § 41,23.519: Fmployer assigns as error:

ASS1GNb1ENT OF ERROR NO. I

DEFENDAN'I'-APPELLEES WES
TItIMBLE, ADMINISTRATOR, AND
THE fNDUSTRIAL COMMISSION OF
OHIO LACK STANDING TO SEEK
DISMISSAL , OF DEFENDANT.
APPELLANT'S APPEAL UNDER R.C.
4127.519.

.9SS1GNTv1ENT OF ERROR N0. 2

THE TRIAL COURT ERRSD AS A
MATT'ER OF LAW BY DISMISSING
DEFENDANT-APPELLANT'S APPEAL
FOR LACK OP JURISDICTION UN-
DERRC. 4123.519.

By Application for Payment of Compensation and
Medical BeneFits filed with the Administrator of the Bu-
read of Workers' Compensation, claimant alleged-that he
sustaioed an injury to his righfknee ln the c411(se of and
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arising out of his employment as a.custodian for em-
ployer on Jufy 22, 1991. Employer apparently certified
the claim and claimnnt began to receive compensation
and other benefits from the State Insurance Fuitd.

On December 13, 1991, employer Bled a motion
with Industrial Commission of Ohio seeking to decertify
and/or disatlow the within claim. Employer maintained
that iNhad newly discovered evidence that established
elaimant's alleged work injury was actually the result of a
non-occupational recreational spons injury occurring two
years prior to [^3)the alleged efnployment injury. Em-
ptoyer asserted that it "now rejects the claim based on
medical evidence wlsieh establishes the cause of injury
and disability to be outside the scope of employment."

Tlra matter proceeded to tha District Hearing Offic.er
of the lndustriai Commission wberein the HearingOffi•
cer found "insufficient evidence to. warrant adecertifica,
tion of the instant claint." It was therefore ordered that
the claim remain allowed for "torn ligament, right knee"
wlth appropriate conrpensation and benefits payable. The
Hearing Officer's decision was ddministratively upheld
by Ihe Canton Regional Board of Review and the lttdus-
trial Commission of Ohio.

As noted abovc, the commun pleas eourt dismissed
eenployer's appeal of the Industrial Conmm+ssiun's deci-
sion on the basis that it was not appealable under R.C. §.
4123.319.

t

Through its first assigmnent, employer maintains
Wes Trimble, Administrator of the Bureau of Workers'
Contpensation and the Industrlal Commission of Ohio
lacked standing to seek-dismissal of its appeal pursttont
to R.C. § 4123.519. We fittd no mcrit ia lhis claim. Em- .
ployer itself named the two entities as party defendants
in tho insiant action and it cannot (•4) now claint that
they havc no interest in this matter.

Accordingly, we overrule employer's first apsigned
error.

II

Page 2

Through its second assignment, employer maintains
the common pleas court crred as a matter of law in dis-
missing its appeal for want of jurisdiction pursttant to
R.C. § 4123.519. We agree.

, The Ohio Supreme Court has dafrnitivcly hcld that
an Industrial Commission's decision involving a claim-
ant's right to continuc to participatc in the State Insurnnce
Fund is appealable to the Commott Pleas Court pursuant
to R.C. § 4123.519: djrnres v. Lorain (1992), 63 Ohio
St. 3d22, 584 N.Gld 1175, paragraph one of the sylla-
bus. See, also, Felry v. AT&T Technologies, Inc. (1992),
65 Ohiu 5r 3d 234, 602 N.F.2d 114t, Setting aside se-
mantics, it is clear ftom dte facts of tltis case Ihat em-
ployer sought to disoontinue claimant's rigltt to partici-
palis in the Stato Insurance Fund. As snch, the Industrial
Commiss'ron's decCsion involving the claimant's rigltt to
continue to participate in the fund is appealable mtder
SC§4123.519.

Accordingly, we sustain etnployer's second assigned
crror, reverse the judgment entered in the Stark County
Court of Common Pleas, Ohio, and remand [•51 this
cause te that court for funher proceedings according to
law.

By Gwin, P.J.,.

Smart,1., and

Fpnner, J., cOneur.

JUDGMENT ENTRY

For the reasons stated iu the Memorandum-Opinion
on file, dte judgmenlentered in the Stark County Court
of Common Pleas, Oltio, is reversed and this cause is
remanded to that court for further proceedings according
talaw..

W. Scoil Gwin

Irene Balogh Smart

Sheile G. Fanner

JUDGES
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OPINION

YOUNG, J.

This matter is before this 6our1 upon the appeal of
Rusty's Towing Servioe, Inc., appellant; from Ihe July 9,
1993 entry of the Franklin "County Courtof Common
Pleas which denied appellant's motion for relief from
judgmeot. Despite appellant's failure to providr: thiS court
with assignments of error, as required by App.R. 12, we
will consider the `9ssues" set forth fh appellant's brief as
foliows: .

"I SSUE NO, l

°ISSUE NO. 2

"Whether thc Rule 60(0) Motion ftled
by the Assistant Attomey (+2] Geueral
was properly filed and served.

"ISSUE NO. 3

"What is the effective date of the filing
of the Motiod for Rule 60(8) Relief by the
Assistant Attarney General.

"1SSUE NO. 4

"Whether a Motion for Relief Pursuant
to Ohio Rules of Civil Procedurc Rule

^60(8) is appropriate rmder the circum-
stances.

"ISSUENO• 5

"Whether or hot there was subjeet mat•
ter jurisdiction in the Franklin Couaty
Court to hear the employer's appeal"̂ .
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The history of this case is as follows: cmploycaclaimant,
Kirby J. Moore, flied aclaint with the tndustrial Com-
mission of Otiio and his claitn was recognized for "ex-
truded [A-5 disc with paraparesis." 'rhe workers' coin-
pensation claim was allowed by tbe commission on
March 23, 1990, and findings were ntailed on April 4,
1990. Appelhint-employer did not appeal the decision at
the time of the allowance of the claim. Howevcr, on Au-
gust I, 1990, appellant filed a C-86 niotion, based upon
its alleged discovery that the employee had cnmmitted
fTaud upon the lnduslrial Commission and the appellant-
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the tndustrial Commission [43J be
invoked pursuant to R.C. 4123.52. 1t further stated that
this motion was "based upon newly discovered evidence
that the claimant has admitted to n variety ofpeopte that
he was injured when he lifted his motorcycle at home."
Attached to the C-86 motion, was an aflidavit of a co-
worker of the employee-claimant, wherein the affiant
stated that the employeo-claimant had told him (the affi-
anQ that he (the employee-claimaai) Itad hurt his back by
litling a rnotorcycle.

I It Is undisputed that appellant did not appeal
the original allowance to the district hearing ofii-
cer, within the timc allohed for appeal, However,
tttere is also nothing in the record to reflect that

.appetlee objected to the DHO's hearing of appel-
tant's C-86 motion, evcn though the time for ap-
peal bnd passed. Appellant conlinued to appeal,
first to the CROR, then to the staff hearing bffi-
ccrs of thelndustrial Comntksslon, and fiiially to
the court of commatt pleas. Again, appellee failed
to raise the issue of the timolinassluntimeliness of
appeilant's various' appeals. Thus, appellee is
deomed to have waived thisissue and will not be
heard itir the first time, on appeal to this court.
See Shover v. Cordis (1991), 61 Ohio Sr.3d 213,
574 NE.2d 457. Furtheimore, lhe lndusnial
Commission has contintiing jurisdiction pursuant
to R.C 4123,52 and clearly could exercise that
jurisdictlon in cases of fraud, even if the fraud

i was discovered after the tinte for appeal had
passed. See Srate ex rel. Krlgore v. lndus. Comm.
(1931), 123 01nro 5t: 164, 174 N. E. 345.

("4] On January 8, 1991, the district hearing officer
heard the employer's C-86 motlon and affiimed the al-
lowance. The district hearing officer (DH0) stated that
there was nothing presented that'could not have been
discovered, and presented, earlier at the allowance hear-
ing on March 23, 1990. The district hcaring officer's
Rndings were mailed on January 29, 1991. Thc em-
pioyer-appellent then appealed the DHO's decision to the
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Columbus Rcgional t3oard of Roview (CRI3R), The
CRBR heid a hearing on June 4, 1991 and affirmed the
OHO's findingslorder/decision. The CRBR's findings
were mallod on July 24, 1991. The employer-appellant
thea appealed to staff hearing ofticers of thc Industrial
Commission. On July 6, 1992, the staff hearing officers
(SHO) atYtrmed the CRBR. Attached to the SHp deci-
sion was a nottce stating that an appeal could be filed in
the court of common pleas within sixry days, pursuant to
R.C. 4123.519.

This conrt must first address appellant's fiuh issue,
for the rotnaining issaes will be determined, in pan, on
whether or not the court of contmon pleas had jt risdic-
tion over thisaction. Appellee argues thnt appeilant did
nol have a right to appeal to the court of common pleas
["51 pursuant to RC 4123.519. We disagree and hold
thai. the appellant-cmployer's appeal to tlte court of
common pleas was proper and the court of conrmon
pleas had subject manerjurisdiction in this casc. R.C.
4123.519 provides in pertinent part:

"(A) The claimant or the entployer may
appeal adecision of the industrial com-
mission or ofits slaJfhenring officer made
pursuant to division (B)(6) of section
4121,35 of the Revised Code in any injury
or occupational disease case, other rhan a
decision as fo the exrertt af di.va6ility, to
tha aiurt of common pleav of Ihe county
In which the injury was infficted •"" ."
(Cniphasis added.)

Thc Supreme Court of Ohio, in a series of decisions, has
narrowly construed this statute to mean that one can only
appeal to the court of comtnon pleas if the decision of the
lndustrial Commission, or its staff hearing offrcers, is
one that Pmatizes dte allowance or disallowance of the
etnployee's ckiim. Afrares v. Loraln (1992), 63 Olrio
St.3d 22, 584 NE.2d 1175; Stote ex ret. Evans v. indus.
Comm, (1992). 64 Ohio St.3d 236, 594 N.E.2d 609; and
Fe1ry v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d
234, 602 N.E2d 1141. As stated ("6] by the court in
Afrates:

"The only decisions reviewable pursu-
ant to R.C. 4123.519 are those decisions
involving a claimant's right to participate
or to continue to participate in the fund."
Id. ar26.

in Fe1ry, the court again stated that only decisions reach-
ing an employee's right to participate were appealable,
under R.C. 4123.519. The court further stated that:
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"Once dte right of participation for a
specific condition is determined by the
Industrial Commission, no subsequentrul-
ings, excepl a ruling thar terminates the
right to participate, are appealable pursu-
ant to R.C. 4123.519." 1d. at 234. (Em-
phasis added.)

As stated before, appellant's C-86 ntotion clearly re-
quested a vacation of the allowance based upon newly
dlscovered evidence that the claimant had hcen iojurcd at
home, lifting a motorcycle, and not at the work place. In
addition, the employee-claimant's own complaint stated:

"The District Hearing Officers Order of
January 8, 1991 denied the employet"s
motion riled August I, 1990 (requesting
(har the lndusrrinf Conimission assert con-
tinning jurisdiction under Ohio Hev(sed
Code 4123.52 and vacate the allowance
{+7] ojthia claim) •" ." Id. at para-
graph 5 of the complaint. (Emphasis
added.)

tn its brief, appellee argues that the court of common
pleas did not have jurisdiction te hear the iastant action
because the appellant-employer'sC-86 motion and sub-'
sequent appeals did not involve the employee-cla(mant's
rigli l to participate or continue to participate in the work-,.
ers' compcnsation rund. Rather, appellee argues that ap-
pellant-employer's action involved an appeal of the ln-
dustrial Comnrission's refusat to esercise its cottti.nuing
jurisdiction, and this is not an appealable order for pur-
poses of an appeal to the common.pleas court pursuant to
R.C. 4123.519.' However, a carefitl review of the record,
and the employee-clatmant's own complaint, clearly
demonstrare that appellant-was attempting to persuade.
the Industrial Commission to vacate the allowance of the
claim. Thus, this action clearly involvus the employce's
right to continue to participate, insofar as the appegant-
entployer was attempting to tcrminate the pmployee's
right to participate, based upon the alleged fraud of the
employee-claImant. Thus, appellant-erhployer's appeal to
the court of common pleas fell withln the ['g] purview .
of R.C. 4123.519 and the coun of common pleas there-
fore had jurisdiction to hear the appellant-employor's
appeal. Accordingly, appellant's 13fth issua must be an-
swered in dre afFrmative.

2 Other issues, such as the amoun( of the aver-.
age weekly wage to be set, were also considered
by.the Industrial Commission.

Because this court has found thai the appeal to the
court of common pleas was proper, we must next address
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the proceduml aspecfs of this case in the court of com-
mon pleas. On Octobcr 26, 1992, the employco-claimant
filed a complaint in the court of common plcas, alloging
that thero were uo appealable issues involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurlsdietlon. ' In an answer fded
No4ember 6, 1992, the Attorney Gerreml' admitted nll of
the allegations conrained in the employer-claimant's
complaint. liowever, ns stated previously, this court
flnds thal the court of common pleas had subject-matter
jurisdiction to hear the appellant-cmpioycr's [09] appeal.

3-f'his cuurt notes thnt the employee-claitnmrt
did qot fitc a motion for summary judgment nor
did the entployee-claimant ftle a inotion to dis-
miss.
4 The Attorney Generat represonts the Adminis-
irator orthe'Bureaa of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by lhe Attomoy Gen-
eral on behaif of the IndusMal Cornmission, or
we may refer to actions taken by the Industrial
Commission itselL

On Novembcr 6, 1992, appcllant tiled a request for
admissiotis. Appellant never received any response from
the employec-claitnant. On December 8, 1992, appellant-
employer answered the employee's complaint and denied
that the court lacked subject-matter jurisdiction. On De-
cembcr 28, 1992, appellant-employer filcd a motion for
sirmmary judgtnent. Again, no response from either the
asslstant Attomey General or the employee-claimant was
^ever filed, Accordingly, on February 9, 1993, the trial
court granted appellanr's motion for sumntary jadgmcnt.
In its decision, [• 101 the court notcd that the ndmissions
werc deemed admitted. as the employee-claimant had
never responded. The court also noted that there had
been no response tHed to the appellant-cmployet"s mo-
tion fo'r summary judgment An entry journalizing this
ducision was fiied on February 26, 1993. On March 12,
1993, the Attomuy General filed a Civ.R. 60(B) motion
for relief, arguing that the couit of common pleas dld not
have jurisdiction and therefore, relief frmn judgment
shoittd.be granted pursunnt to CivR. 60(B}(S). The court
of iommon pleas agreed and granted thc Attomey Gen-
aral's motion for relief from judgment in a decision dated
April 29, 1993. It is cnicial to note that no entry journal-
lzing thls decision was ever filed.

lssuas two througlt four are intenelated and thus will
be•addrossed together. In its fourth issue, or assignmant
of error, appellant-employer questlons whether or not the
Attorney General's rnotion for relief from judgment was
appropriate.

' Ohia casd lew clearly holds that a Civ.R. 60(B) mo-
tion may not be used as a substitute for.a timely appeal.
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Sce Bosco v, Euciid (1974), 38.Oldo App.2d 40, 311
N. E 2d 870; T'own & Corm/ry Drive-In Shopping Cenreirs
Itic. v. Abrahatn ("11] (1975), 46 Ohio App.2d 262, 348
N.E. 741; Brick processors, Inc, v. Culbertson () 981),
2 Ohio App. 3d 478, 442 N.E.Zd 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised oa appeal can be used as the basis for a
Fed.R.Clv.p, 60(B) motion. See Standard Oil Co. of
Calijornia v. Unfted States (1976), 429. U.S. 17, 97 S.Cr.
31. 50 L. Ed. 2d 21. The samc is tnie in Ohio in that a
ntotion for relief from Jndgmcnt can not be used as a
substitute far appeal. Sce Co(lcy P. Bazel(.(1980), 64
Ohio S1.2d 243, 416 N.E.2d 605. See, also, Whiteside,
Ohio Appellate Practice, at section 1.09(C). Accordingly,
appellce's motion for relief froitt judgment was not ap-
prapriate under the circumstances, as appellee,should
have appealed ttre decision and entry which granted ap-
pellant-employer's motion.for summary judgment. Thus,
appellant's rourth issue must be answered in the negative:
As a result of our disposition of appellent's fourth Isstte;
this court need not address issues two and three as they.
are rundered mont by onr «eatment uf issue fuur. See
App.R. 12.

However, the trialcourt granicd pppelfee's ntotion
for retief in a decision dated April29, 1993. (0 12] This-
decision was never joumalized in ait entry. On May 12,
1993, appellant Hled a CrL.R. 60(B) modon seeking reitef
from the April 29, 1993 decision which grehted the A(•
torney General's Civ.R. 60(B) motion. On July 9, 1993;
the court denied the etnployer-appellant's motion and put
on an entry to tlint effect. It is from this etitry that appel-.
lant appeaied to this court. We would initially note that
appallant's Civ.R. 60(B) motion should be treated as a
motion for reconsideration. This is• becatise appellee's
Civ.R. 60(8) motion, which was granted in a decision on
April 29, 1993, was never journalized in an entry. With^
out an entry, there is no final judgmcnt. It is axiomatic
that appellant cannot file a Civ.R. 60(B) metion asking
for relief fi-om a judgmcntthat simply doas not exist. As
stated by Judge Whitesidc, in his treutiso on Ohio Appel-
late Practice, at section 2.02:

"FOr purposes of the Civil Rules, the
term judgment' also means the decrce as
wcll as any order from whiclt an appeal
lies. The rule does not defne what cansti-
tutes a judgment or decree, although a
judgntant traditionally and customarily
means ftnal cntrydetermining tLe rlghts
of the parties from a law (`13] sult, and a
decree Is tbe equivalent in cquity to a.
judgment at law. A judgtneni must admit
any recital of pleadtngs, reports of refe-
rees, and record of prior procaedings; and
becomes effective when signed by the

judge and cntered by the clerk." (Empha-
sis added) (Footnotes omitted.)
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Thus, appeilant-employer's motion for relief can only be
constnied as a motion for reconslderation, and the court's
denial of appellant's motion is therefore interlocutory in
natttre and is not a fmal judgment from which an appeal
will lie. RC. 2S01.02 provides that the courts of appeal
havejurisdiction:

"Upon an appeal upon questions of law
to review, afiinn, modify, set aside, or rc.
verse judgments orfina! orders ojcouri.s
oJrecord inferior to the court of appenis
within the district (Cmphasis
added.)

Accordingly, appellant's appeal is not properly before
this court as no final appealable order exists.

This brings usto appellanbemployer's first issue,
that is, whether or not the entry of February 24, 1993,
granting summary judgment to appellant, was, in fact,
the frnal ordlr of the court of commpn pieas. We hold
that thls entry does consGmte the final prder 14141 of the
court of wmnwn pleas. The entry of February 26, 1993,
granting summary judgment, was never appealed.
Rather, a Civ.R. 60(8) motion was fsied by the Attorney
CCneral. As discussed eerlier, a C-Iv.R. 60(11)motion may
not beused as a sttbstitute for an appea]. Bosco, supra;
Town & Country, rupra; Brick Processors, supra ln
additlott, the court of common pleas erred in its holding
that it did not have subject-matter jurisdiction. The court
of oommon p]eas had jurisdiction to gmnt or deny appel•
lant's motion for summary judgment. It granted summary
judgment and Its decision was properly joumalized as an
entry.

Accordingly, this court tinds that the court of com•
mon pleas erred in.granting the Attamey General's C1v.R.
60(8) motion based upon its mistaken belief that it
lacked subject-mattprjurisdiction; tttat this deoision was
never journalizad, so therefore, appellant's C7v.R. 60(B)
motion was truly a motion for reconsldemtion; a motion
for recansideration is interiocutory in nature and is not a
tinal appealable order which tnay be appealed to this
court;. and the order granting sumtnary judgmettt still
stands as a vahdjudgment,'

5 Now thac (he time for appeal has elapsed, ap-
pelleee may properly move for Civ. R: 60(B) relief,
but must comply with. the mandates of GTE
Autamaric Electric v. ARC Industries (1976), 47
Oh1aSt1dI46,3SIN.E.2d113.
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["15) Based on the foregoing, we dismiss appcl-
lant's appenl for Inck of a final appealable order, and the
judgment of the Pranklin County CouA of Common
Pleas awarding summaryjudgment in favor of tite appel-
lant-ernployer is afFrmed.

Judgment aflirmed.

PRTREF., J., concurs.

OOWMAN, J., d'resents.

DISSEN'P
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BOWMAN, J., dissenling.

Being unable to agree with the majority, I must re-
spectfully dissent. Pursuant to R.C. 2505.02, this Cotrrt
only has jurisdiction to review Final orders, I agree with
the majority's conclusion that the order which appellant
is attenrpting to appeal, the decision of the trial court
overruling appellanl's motion for relief from judgment
pursuant to CJv.R. 60(B), is not a final appeafable order.
Inasmuch as the order, which is the subject of tha appeal,
is not a Gnal appealable order, this court has no jurisdic-
tion to address the lssues raised in Ihe appeal and the
appeal tnust be dismissed, Any other discussion in che
opiniori is at best dicta.
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DISPOSITION: Reverse and remandcd.

CASESUMMARY:

PROCEDURALPOST-I1RE:^ Defendanl umployer
sought review of the judgment from lhe Montgomery
County Common Pleas Court (Ohio), which granled
plaintiff employee's motian ta dismiss the entpioyei's
appeal pursuant to Ohio Rer'. Code Ann: ,d 4123.512(A)
on the ground that the trinl court had no subject inatter.
jurisdiction.']he cmployce had sought revlew of the trial
court's denial of her motion for atlorney's fees tmder§
4123.512(^'J.

OVERVIEW: The employee,suffered a non-work-
related injury subscquent to sustaining a work-related
injury. The employer filcd a motion with the industrial
commission seeking to he ralieved of its obligation to^
compensate the employee because the injury was oir irt-
tervening one. Tlte hearing officer disegrced. The com-
mission refused to hear the empieyer's appeal. Thc em-
ployer filed a notice of appeal.with the trial court. The
employer alleged that because the issue before the aom-
mission involved the employee's right to continue par-
ticipating in the workers' compensation systetn, the nrial
coart had j'urisdiction. Oo appeal, the court held that pur-
suantto Ohio Rev. Code Amt. § 4123.519, tlte otily sub-
seqqent rdling of the commission that was appealable.

was one ihnt terminated the right to participate. The court
found that the commission 4 ordcr involved the extent of
the employee's injuries and was thtts not appeelable. Re-
garding the employee's claim for at(omey's fees under
Ohio Rev. Code Ann. § 4123.312(P), the court held that
the legal proceedings contemplated by§ 9123.512(F)
was ttie appeal itself. The empbyee was entitled to them
although the appeal was dismissed.

OUTCOME: The court reversed the trial cotuYs judg-
rnent, which had deuied the employee's request for attor-
ney's fees, and remanded the acdon for a determiaattott
as to the proper amount of acforney's fees. The court af-
fumed tlte trial courfs dismissal of the employer's ap-
peai..

LezisNexis(R) Headnotes

Admtnlstratfve Law.> Jeidir.fel Review > Reviewabtltty
> Questions of Lmv
Workers' Compensation & SSDI > Adinhrlstrarive Pro-
ceedings > Judfeta! Revlew > Cenera! Overvtew
(HNIJ The only Industrial Conunission mlings appeal-
able to a turumon pleas court are those involving a
claimant's right to participate or to continue fo participate
inrite workers' contpensatiott fmtd.

Workers' CompensarPon & SSPI>AdminlrtraNvePro-
ceedings > Jrrdlcial Revlerv > Oeaera! Overvlew
[HN2] Once lhe right of participation for a specific con-
dition is determined by the Itulusirial Comrnission, no
subscquent rulings, except a ruling that terminetes the
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right to participate, arc appealable pursuant to OhioRev.
C4de Ann. § 4123.519.

Govermnents > Courts > Jtrdtcla( Preeedenrs
([03] The syllabus of a Suprenie Court of Ohio opinion
states the controll'utg point or poiuts of law decided in
and necessarily arising from thn facts of the specific cnse
before the court for adjudicatioti. Purthcrmore, matter
outside the syllabus is not regarded asa decision

Constitutional Law > Substanrive Due Process > Scope
af ProtecrPon
Goverrt+nenrs > Leglstarlon > Stanrtary Rernedres &
Rrglrts
Workers' Conrpensatlon & SSDI > Remedtes Under
Other Laws > Exclusiviry > General Overvlew
[HN41 Once a right to participation in the systent is de-
termined no subseqtent rulings, except a ruling that ter-
minates the right to participate, aredppealable pttrsuant
to Ohio Rev. Code Ann. § 4123.512 7lterc is a rational.
basis for such adistinction•-the ordetly and efficient op-
eration of the system. Because the workers' compensa-
tion system was tlesigned to give employees an exclusive
statutory remedy for wotk-related injuries, a litigant has
no inherent right of appeal in this area. Thcrefpre, a
party's right to appeal wrorkers' compensation decisions
to the courts is conferred solely by statute.

Workers' Comperrsation & SSDI > Adnrirris•tratloePra-
ceedNrgs > Corrs & Attorney Feex
[HN51 Ohto Rev- Code Ann..§ 4123.512(F) provides as
follows: The cost of ady legal proccedings atttltorizcd by
§ 4123.512(F), Including an attorney's fee to the claitn-
ant's attorney to be fixed by the trial judge, based upori .
the effort expended, in tlre event (he claimant's right to
participate in the fund Is established upon the fmal de-
termination of an appeal, shall be taxed against the em-
ployer or lhe cammission if the cotnmission or the ad-
ministrator rather than ihe employer'contested the rigltt
of the clairtrant to participate in llte fund. The attomey's
fee shall not exceed $ 2,500.

COUNSEL: JOSEPH B. EBENGF1t, i lWMiami Val-
ley Tower, 40 West Fourth Street, Dayton, Ohio 4g402;
Atty. Reg. N 0014390, . Attorrtcy for Plaintifl=
Appel lee/Cross-A ppellant.

GARY T. aRINSFIELD, Alty: Iteg. N 0014646 and D.
PATRICK KASSON, Atty. Reg. 9 0055570, One Citi-
zens Federnl Centre, 110 N. Main Street; Suito 1000,
Dayton, Ohio .45402, Attorneys for Defendant-
AppellanVCross-Appellee.
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Tower, 441 Vine Street, Cincinnati, Ghio 45202, Attor-
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JUDGES; BROGAN. J., WOLFF, J., and GRADY, J„
concur.

OPINION t1Y; BROGAN

OPINION

OPINION

BROGAN, 1.

This action involves consolidated appeats by NCR
Corporation ("NCR") and Mat'mda Thomas. The parlies
each challenge the Montgomery County Common Pleas
Court's Aprit 9, 1996, decision and order granting Tho-
tnos' motioa to dismfss and denying her request for attor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA-15873. Specifically, NCR contends the trial ["21
court erred hy ruling that it lacked subject ntatter jtvks-
diction to hearNCR's appeal 5nm an lndustrial Commis-
sion order. Likewise, Thomas advances one assignment
of error in case number CA-15898. She claimc the trial
court erred,by denying her request fbr attorney's fees. On
June 24, 1996, this court granted the partini agTeed mo-
tion to consolidatt tlte two cases for appeal.

. The two consolidated appeals stem from a work-
related injury Thomas sustained on October 1, 1987. As
a result of her accidetit, workers' corhpensation claim
nutnber 961227-22 was allowed for a psychogenic pain
disorder as well as injttries to Thomas' ribs, left hip, left
leg, and back. Thereafter, ott Febmary 28, 1992, a non-
work-related gnerd dog attack caused ITornas to fall,
resulting in injuries to her wrists, artns, and back. NCR
sttbsetptently filed a motion with the Indttstrial Commis-
sion on July 12, 1994, seeking to eliminatc its further
responsibility for compensation to Thomas ttnder claint
number 961227-22. In support of its motion, NCR cott-
t.ended the dog attack caused an lntervening injuty sufft-
cicnt to tertninata Thomas right to receive any 5nvher
cqmpensatlon for her work-related Injury,

. A district hearing 1"3'j officer denied NCR's motion
bn June 29, 1995, fmding in part that "the self-insured
efnployer failod to timely investigata the issue of an in-
tervening injury aRer receipt of notice by claimant."
NCR appealed lhat ruliag, and a staff hearing ofGcer
denied the appeal. T1te staff haaring officar also modified
the district hearing officers order as follows:

-74-
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"It is the finding of thc District Hearing Officer that
the incldentaccurring on 2-28-92, did not constilute an
intervening injury to the body parts and conditions ruc•
ognized in this claim. Claimant suffered injuries to her
wrists and arms and a rnild temporaty exacerbation of
her allowed back conditlon. Medical expenses related to
the temporary exacerbation are not payable oor are the
ser-vices related to the arm andwrist injuiy.

"In all otlter respects the District Hearing O(Ticer's
ordcr is affirmed."

NCR appealed the foregoing order t%tH'e Induslrial
Commission on August 30, 1995, but tlie commission
refused to hear the appeal. Conse'Fliiently,NCR thcn Hled
a timely notice of appealwith the Montgoinary Connty
Cornmon Pleas Couit patsuant to R.C. 4123.512(A)- In
response, Thomas filed a complaiat alleging that the In-
dustrial Commission's [*4] proceedings concetned
sol.ely Ihe extent of her injury, a suhject not pruperly ap-
pealable to the conmton pleas court pursuant to R.C.
4123.512(A). Thomas thcn filed a,molion to dismiss
NCR's appeal an January 16, 1996, contehding that the
cnmmon pleas court lacked subject matterjtuisdictiohto
review the matter. 'fhornas also sought attomey's fees
under R.C 4123.512(1').

In an April 9, 1996, decision and order, the trial
court granted Thomas' motion to distuiss but denied hcr
request for attomey's fees. NCR sttbscquently appealed
the uial court's distnissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial court's denialof
attorney's fees otr May 9, 1996. This comt then consoli-
dated the appeals pursttant to an agreed motion subrnitted

, - _hy the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from ihe fndustrial
Commission's order, Specifically, NCR claims the, is8ue
confronting the lnduatriaf Comniission (as well as the
district hearing officer and staff hearing officer) was
whether Thomas had a right to continue participatingin
the workers' componsauon system in (fght of the "inter-
vening" dog-attack injuries shc sustaincd, [*5] NCR
then argues that its appeal to the coMnton ple•as court
was proper becatrse itsmotiomand the industrial com-
ntission's ruling both addressed Thomas' right lo partici-
pateratherthanthecxtentofherinjury.' •

Conversely, Thomas asserts that the lndttstiial
Cotnmission's order concertted only lhe extent of. her
disabilily. Thomas then stresses that anbriginal action in
mandamus, and not an appeal^to the cammon plcas court,
is the proper method to challenge Indttstrial Commission
orders relating to the ex tent o f a c lairitant's disabi lity.

Tlre trial court agreed with.Thomes' argumem in its
April 9,.1996, decision and order dismissing NCR's ap-
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peal. In support of Its conclusion, the trial court correctly
recognized that [HNI] Ihe only Industrial Commission
ruf'mgs appealable to a common plcas court are those
"involving a claimant's right to participate or to continue
to participate in the [workers' compensation) fiind."
Ajrales v. Lorain (1992), 63 Olrio St, 3d 22, 584 N.E.2d
1175, at paragraph one of the syllabus.

1'he trial court also neknowledged that the Industrial
Commission's decision allowing 'I'homas to contlnue
panicipatingin theworkers' compensation system de-
sp(te lter dog attack could be constmed ['6) as being
appealable, pursuant to Afrrnes, sup•a; bec.anse it seem-
ingly involved a"rig1t to participate" issue. The trial
court rejected this argument, bowever, stating in relevant
partt

"In this case before the Comt, the Industria! Com-
mission deterntined,that Plaintiff could continue to par-
ticipate in the fund. Such a determination does nat di-
rectly affect her right to participate in the fund because
that right had been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifyutg
the Decision of the District Hearing Officer, excepted
kom coverage certainspeciftc injuries resulting from a
fall Plaintiff incurred while being chased by u dog.
Tlrerefore, thcfinal adrrtinistrative decision (lenying De,
fendant-Empfoyec's request to discontinue paying com-
pensatlon and bcnefLs to Plaintiff concemed the extent
Plaintiffs participation in the fund, not her right to par-
ticipate in the fund."

The tria) court also relied heavily upon Felry v.
AT&T 7echnnlagies, Inc. (1992), 65 Oldo Si. 3d 234.
602 N.b.2d 1141, at paragraph two of the sytlabus, in
wluch dte Ohio Supreme Cattrt hefd that [HN2] "oncc
the right of participation for a specitic condition is de-
termined by the Industrial [07] Commission, no subse-
quentmlings, except a mling that terrmnates the right to
partieipate, are appealable pursuant to R.C. 4123.519."

Since Thomas already had been granted the right to re-
ceive workers' compensation as a result of her work-
related accident, attd the Industrial Cummission's ruling
did not lenninate that right, the trial couq, relying upon
F'efly and Bishop Y. 7homa.r.Weel Strip Cnrp. (1995), 101
Ohio App. 3d 522, 655 N.E.2d 1370, concluded that it
lacked subject-inatter jurisdiction to hoar NCR's appeal.
Conscquently, the court reasoned that a writ of manda-
mus was tbe proper mechani.sm to chaltenge the ]ndus-
trialCotnmission'smling.

In Bishop, snpra, the Truntbull County Court of Ap-
peals.consitlered an appeal factually similar to the pre-
sent case. The appellee in Bishop suffered a work-related
accident in 3anuary 19g7 and receivedworkers' compen-
sation for an injury to his left knee. Appellani Thomas

=75-.
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Steel subsequently asked thc Industrial Commission in
1992 to terminatc the appellee's benefits because of a
non-work-related intervening and more severe Decamber
1987 injury to the appellee's knee. Tho Industrial Ci9in-
miss-ion ultimately rejected Thomas Sleel's requosl, [*8]
concluding that the corporation failed to demonstrate that
Rishop's"recognized disability was worsened or aggra-
vated by the undispited fall of Decernber 2, 1987."

Thereafter, Thontas Steel sought to appeal the Industriai
Commission's naling into the contmon plNis cotut pursu-
nnt to R.C. 4123.S12. The trial court dismissed "rhomas
Steel's appenl, however, finding that tt lacked subject
rnatter jurisdiction over the appeal because the Industrial
Commission's order pertained to the extent of [3ishop's
injury rather than his right to participate iu dte compen-
sation fund. C'ltomas Steet appealed that ruling to the
Trumbull Codnry Court of Appeals, which affhmed the
trial courl's dismissal.

Finding the trial court's niling proper, the appellate
court relied upon the syllabtts of FLIry, .rupra, which
states tliat "once the right of participation for a specific
condition is detennined by the Industrial Conunission,
no subsequent rt4ings, except a nding dtat terminates the
right to participate, are appealable [to the cotrunon plees
court]." Relying upon this lauguage and Medve v. Tho-
mas Steel Strip Corp. (June 18, 19931, 1993 Ohio App.
L6XIS 3083, Tnrmbull App. No. 92-T-4791, unreported
', an earlier Trumbull [*9] County Court of Appeals case
cunstruing Felry, the 8i.ahap cuurt Feusoned:

t In Medve, [he Trunrbuil County Coun of Ap-
peals cited Felty. supra, and conctuded: "In the
present case, appellee was ahcady receiving
worker:s compensation. Appellant sought to ter-
tninate appellce's temporary total disability based
on two subsequepl fails. The commission specifi-
cally found that thetwo falts in 1990 did not con-
stitute separate intervening incidents, and did not
worsen appcllee's condition. Since the commis-
sion's ordcr did not tcrminate appetlee's right to
participate and wcnt to the e%tent of Itis disability,
there was nojurisdicLion to appeal."

°•* In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
March 20, 1989, and October 18, 1991. Appellant subse-
quently moved the cotnmission to reconsider whetlter
appellee should remain eligible for tempomry total bene-
fits as a result of the alleged intervening incident occur-
ring on December 2, 1987, As in ['10] Merh,e, tbe
commission determhted that appellee's non•work-related
fall did not worsen or aggravate h'is previously recog-
nized disabilily, and therefore appellee remained cligible
for temporary total disability benefits.

We conelude that the commixsion's order of Aagust
2, 1993, involved the extent of appellee's disability.
Shtce the commission's order did not terminate appellee's
right to participate, the trial court did not err in granting
appellee's motion to dismiss for lack of subject matter
jurisdiction."

101 Ohio App. Jd ar 326,

Significantly, bowevcr, ihc 8i.shnp coutt also ac-
knowledged the existence of other appellate dccisions
cnnstruing Fef1y, supra, more broadly than t7te Hleventh
District did in Bisl ap. The Bishop cuurt tl en reasoned
that "dtis is an issue for the Supreme Coutt of Ohio to
resolve."

In its brief to this court, NCR relies ttpon these other
rulings to support its yrgument that its motion and the
industrial Commissian's ruling conceined a "right to par-
ticipate" issue rather than an "extent of disability" ques-
tion. In particular, NCR cites Flora v. Cincinnari Mila-
cron, Inc. ()993), 88 Ohio App. 3d 306, 623 N.E.2d
1279, Moore v. Trimble (Dec. 21, 199.3), [*111 1993
Ohio App. C.LXIS 6204, Franklin App. No. 93APE08-
1084, unrepotted, and Jones v. Massillon 13d of F,dn.
(June 13, 1994), 1994 Ohio App. LEXGS 2891, Stark
App. No. 94 CAO01B, unreponed.

In Ffaru, sapra, the elaimant sustained a back injury
while working for Cincinnati Milacron in 1988. The
claimant received workers' compensation Cor his injury.
'ncereafter, the claimant sought to rcactivale his claim in
1989 after injuring his back white mowing his lawn. At
each level of adtninisirative review, ihe Industrial Corn-
mission rejected the claimam's npplication for reactiva-
tion, finding tbal the second htjttry was "more than a
mere aggravation" of tho work-relnted injury. T'he clahn-
ant then filed an appeal willt the commott pleas coun,
and Chicinnati Milacron filed a motion to dismiss or,
alternativefy, a motion for sntnmary judgment. The trial
eottrt ultimately granted Cincinnati Milacron's sutntnary
judgment motion.

'rhe Clermont County Court of Appeals then re-
versed the common pleas court, steting:

"In tlte case at bar, we find that tlie contmissioti s de-
cision reached die right of appellant to participate in the
workers' compensation system. The contmission found
thnt appollant's Septanber 1989 injury was caused by an
infervening, non-work-related [112] accident that was
more than a mere aggravatioit of his prior condition. As
such, the cornmissitin made a factunt determination that
appellant did not sustain the disability as a result af the
work-related accident. Such a finding goaa to appellant's
right to participate itt the system and it is therefon: ap-
pealable to tlie common pJeas court pursuant to RC.
4123.519 See Felly, atipra. 65 Ohio,St. 3d at 239, 602
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N.E,2d at 1145, citurg Keefs v. Choprn & Chapin, Inc.
(1966), 5 Ohio St. 2d 112, 34 Ohio Op. 2d 249, 214
N.E.2d 428.

88 Ohio App. 3d nt 309.

In Moore. supra, the lndustrial Commission allowed
the claimant's workers' compensation claim for a work-
related injury on March 23, 1990. Thereafter, on August
1, 1990, the employei-appellant filed a tnotion to termi-
nate the claimant's participatioo in the workers' cotnpen-
sntion fund. The employer buetl its motion upon nlleged
evidetice that the employeo had cotnrnitted fraud, Spe-
cifically, the tnotion alleged that the employee injured
iliinself while lifting a tnotorcycle at home ratlier than at
work.

At eacil levcl of odministrative review, the lndustrial
Cornmission rejected the employer's motion to lcrminate
the claimant's panicipadon (" 131 in the fluid. As e re-
sult, the employer filed an appeal in the cottunon pleas
court and, ultimutely, in the Franklin County Court of
Appeals. Finding an appeal to the cotptnon pleas court
proper, the nppellate court cited Afrates v. Lorain (1992);
63 Ohio Si. 3d 22, 584, N.L.2d 1175, State ex rel. Evans
v. lndus. Comm. (1992) 64 Ohio.St. 3d 236, 594 N.L.2d
609 and Fe1ty, supra, for the piopositiott that "oue can
only appeal to the court of common pleas ifthedacision
of the fndustrial Commission, or its staff hearing offi-
cers, is croe that finalizes the allowance or disallowance .
of the employee's claini." Fur[hermore, [he Moore court
quoted language in Afrares slating that "the only deci-
sions t'eviewabte (in the common-pleas court) are those
decisions involving a claimanes right to patticipate or io
continue to participate in the fund."Moore, supra, quot-
ing Afrares, supra, at 26.

Cttriousiy, the Moore courfthen quoted the follow-
ing language from Fe1ty, which the trial court relied upon
in the present case: "Once the right of panicipation for a,
specific condition Is determined by dte lndustrial Coin-
mission, no subsequent rulings, except a ruling that ter-
minates the right to ["14) pariicipate, are appeaiable
[into the aotnmon ploas court] pursuant to RC.
41)3.519." Moore, supra, qttoting Felry, supra, atpara-
graph two of the syllabus.

In Moore, as in the prescnt case, the Indastrial
Commission's ruling did not lerminnto the claimant's
right to participate. Without explaining why. Lhc forego-

'ing rule expressed 'ut the syllabus of Fe1ty did not pre-,
elude the employer's appeal, however,. the Moore oourl
then determined that:

"this action ctenrly involves the employee's right to
continue to particlpate, insofar as the appeAant-emplbyer
was attempting to terminate the cmployee's right to par-
ticipate, based tipon thc 'alleged fraudbf the employee-
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cha(inlnt. Thus, appel(nt-employer's appeal to the coart
of comaton ptcas fell witliin the parvicw of 2C.
4123.519 and thc court of commoa pleas therefora had
jurisdiction to hear the appellant-employer's appeal."

Finally, in Jones, .ntpra, the Stark Connty Couti of
Appeals also reviewed an employer's attempt to termi-
nate a claimant's participation hi the workers' contpensa-
tion fimd due to fraud. Specifically, the employer ]tad
alleged before ttle Indnstriai Couunission that it pos-
sessed evidence [*15) establislting that the claunant's
ptuported work-related injury actually resulted front a
non-work-related sports accidcnt. At eacli level of ad-
tninistrntive roview, thc Ittdustrial Cormuission rejected
tha employer's attampt to terminato the claimant's par-
ticipation in rite workers' compensation flmd, The com-
mon pleas court subsequently determined that it lacked
subject matter jurisdiction to hear the employer's appeal.

Revcrsing the trial court's jadgment, tlie Stat'k
County Court of Appeals frst cited Afrates, supra, and
Felty, supra, and noted that "the Ohio Suprerne Court
has definitively held that an Industrial Commission's
decision involviog a ciaimattt's right to continue to par-
ticipate in tlte State Insurance Pund is appealable to the
Common Pleas Court pursnant to R. C. section
4123.519." Tha coutt then reasoned that "setting aside
semantics, it is clear from the facts of this case that the
employer sought to discontinue claimant's right to par-
ticipate in the Stale Insurance Fund. As such, the Indus-
irihl Commission's decision ittvolving the claimant's righn
to continue to participate in Ihe fund is appealable under
RC section 4123.519." Significantly, the J<aes [•16]
coun also failed to address or distinguislt the language in
Fefty's syllabus stating that only industrial Cottunission
rulings rerm,naarg a claimant's right to participate in the
wnrkers' compensatlon,fund are appeafable to the com-
mon pleas court.

In our viea, the confusion about whether an em-.
ploycr may appeat in the common pleas court from an
administrative denial of its request to tenninate an om-
ployee's workers' compensation claim stems from seem.
iugly conflicting language in Fetty, supra. As we ex-
plained above, paragraph two of Felty's syllabus states:
"Once'the right of participation for a specific condition is
determined by the Cndostrial Craomission, no subsequent
rulings, except a ntling that terminalus the right to par-
ticipate, are appealable pursuant to R.C. 4123.519." This
langtmge unambiguotisly suppmts Thotnas' argutnent
thdt the eorfrmisslon's refusal to IermiLtnte her patticipa-
tien in the workers' compensetlon system must be. ap-
pealed through mandamus rather tltan an appeal to tbe
common pleos court. Clearly, the commission's ruling
did not lcnninate her righl to participnte.
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NCR, however, relies upon the following language
from Felty, supra, 1'171 at 239: "A decision by tbe
commission detetmines the otnployccs right to partici-
pate if it futalizes the allowance or disallowanco of an
errrployee's 'claltn.' The only action by the commission
that is appealable undcr RC 4123.519 is this essential
decision to grant, to dt:ny, or to terminate the employee's
participation or continued participation in the systcm."
NCR then contends Iho fndustrial Commissimis refhs.d
to terrninate Thomas' panicipation necessarily gratrted
her continued participation. Pursuant to Felty, NCR
claims, the commission's decision to grant participation
or continued participation is appealable to the common
ptaas cotsrt.

Althougli we fmd NCR's argument well-reasoned,
we also recognize that the syllabus of an Ohio Supreme
Couri opinion scates ttle law inOhio. State v. Boggs
(1993), 89 Ohio App. 3d 206. 212, 624 N.E.2d 204.
[HtJ31 "The syllabus of u Supretne Coutt olilnion states
the controlling pobtt or points of law decided in and nec-
essarily arising front the facts of the specifle cnse before
the Court for adjudication." Colfins v. Swackhamer
(1991), 75 Ohio App. 3d 831, 834, 600 N.E2d l079,
quoting Sup.Ct.Rep.Ops.R. t(I3} Furtheamore, "matter
outside the syllabus is not reganicd as ["18] a decision."
Williams v. Ward (1969), 18 Ohio App. 2d 37, 39, 246
N.E.2d 780, at foomote one, quoting Naas v. Stale
(1921), 103 Ohia Sr. 1, 1 J2 N. E158.

As both the trial court and the Efevehth District
Court of Appeals in Bishop recoptized, the syllabits of
Felry, supra, unambiguously states thar once a claimant
is granted the right to panicipate in the workers' cotupeu-.
sation, no subsequent Industrial Commission ruling, ex-
cept a ruling terminating that right, may be sppealet[ to
the common pleas court. In the presant case, the Indus-
trial Cotmnission reju.eed to terminate Thomss' continued
participation. Accordingly, pursuant to the syllabus of
Felry, supra, the commission's ruling was not appealable
tothecourt ofcomntonpleas.

In opposition to Qtis conclusion, NCR raises an
equal protechon argumeut,.contenting that the trial
court's ruling deprives it of equal access to the coutu and_
the tight to a jury trial. NCR complains thnt if the trlal
coutt had ruled against Thontas and tonninnted lier par,
ticipation, she would linve enjoyed the ability to appeal
to the commotr pleas comt. Such an appeal includes de
novo review and a right ta a jury (rial. Conversely, NCR
contends [hat [" 19) forcing it to pursue a mandamus
action slrnply because the trial coun ruled •in favor of
Thomas deprives it of the right to ajury trial on the same.
issue. F'urthermore, NCR argucs that the.standard of re-
view in a mandamus action makes it much less likely
that an appeal will ,succeed.
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' Thc Bishop coun rejected a similar argument, how-
eve, stating:

"Appellatri's constitutional argumcnt is witltout
merit. One goal of ttte workers' compensadon system is
drat it opemte largely outside the courts. Felry, 65 Ohro
St. 3d a1238, 602 N.E.2d at 1144-1145. Te tltis end, the
General Assembly has restricted the right of litigants to
appcal decisions or the commission to those decisions
involvirtg an ernployce's right to participation ht the sys-
tem.

[}IN4] "Once such a right is determined 'no .ruh.re-
quent rulings, except a nding that terminates the rrght ro
prnricipare, are appcalable pursuant lo R.C. {4123.512]:
(Emphasis added.) Felry ar 240, 602 N.E.2d at 1146.
There is a rational basis for such a distinction--the or-
derly and efficient operadon of the systein.

"As the Felry coun observed:

13ecause the workers' compensation system
was designed to give employees an exclusive {020]
siutu(ory remedy for work-related injuries, 'a litiganr has
oo inherent right of appeal in this area " •`.' Cadle v.
Gen. Molors Corp. (1976J, 45 01rio Sr. 2d 28, 33, 74
Ohio Op. 2d 30, 52, 340 N.E.2d 403, 406. Therefore, a
party's rigltt to appeal worker5' compensation decisions
to Ilte courts is confened solely by statute.' Felry at 237,
602 N.E.2d at 1144." .

We.find alte llishop coun's const8utional analysis
, pcrsnasive and equally applicable lo NCR's claims. Ac-

cordingly, we overrule NCR's assignment of errur in case
number CA-15.873 and aftirm the trial court's decision
grantLrg Thomas' motion to disntiss.

In her sole assignment of error hi case number CA-
15898; Thomas contends the trial court errerl by refusing
to award her attorney's fecs. The trial court's April 9,
1996, decision and order construed R.C. 4123.512(F) as
allowing a claimunt to recover attomey's fces after rc•
ceiving a favorable judgment only if the Industrial
Commission or the administrator appealed to the com-
mon pleas court. lo the present case, the employer, NCR,
appealed rrom the Industrial Cqmmission's ruling, Con-

' ,equen(ty, the trial court found attorney's fecs improper.

Thomas argues, and NCR agrees, f'21] however,
that the h'ial. cuurt misread [HNS] R. C. 4123.512(p),
which provides as follows:

"Thecost of any 4egal prucuedings authorized by
this section, including an attomey's fee to tlre clabnant's
attorney to be dixed by the trial judge, based upon the
effort expended, in tlte event the claimant's right to par-
tidipate in (he fund is established npoa the final determi-
nation of an appeal, shall be tazed against the employer
or the contmission if the comtnission or the administrator
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ratiter titan the entployer contested tlte right oFthe claim-
ant to participate in the fund. 1'he attorney's fee shall not
exceed ttventy-five hundred dollars."

R.C. 4123.512(F) (Bn,phasis added.).

NCR concedes Ihat the trial cotul misquoted R.C.
4113.512(F). in its decision and order. We agree. 'I'he
foregoing passage clcarly allows the trial court to tax
altomey's lces against the employcr.

The trial court also fonnd attortiey's fees improper
for a second reason, howeven ht particutar, the trial court
concluded that bacause it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its final determinadon of the appeal.

Thomas argues that the trial court erred [422] in
reaching this conclusion, and, once again, NCR agrccs.

In liglit of the Ohio Supreme Cotirt's ruling in flospitqlity
Malor /nns Y. Gilleapie (198f), 66 Ohio Sf. 2d 206, 421
N.B.Zd 134, we also conclude that tbe trial court erred by
failing to award Thnmas attorney's Fccs. tn Hospitality
Moior lnat, the court determined thet die "legal proceed-
ings" contemplated by R.C. 4123.51.9 [now
A 123.512(17)] is the appeal itself.Once such an appeal is
perfected, the commonpleas court may award attomey's
fees to the claimant even thouP}i the employefs appeal
subsequently is.dismissed for lack ofjmisdiction. Id.
Accordingly, we sustain 77tomas' assigtunent of ercor in
case numbcr CA-t5898, reverse the trial court's judg-
ntent, and rentand this cause for an evidentiatyhearing to
detennine the proper amamu of attomey's fees to be
taxed ngainst NCR.

WDLF'F, J., and GRADY, 3., concur.
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4.123.511 Notice of receipt of claim.

Page 1 of 5

(A) Within seven days after receipt of any claim under this chapter, the bureau of workers'
compensation shall notify the clalmant and the employer of the claimant of the receipt of the claim and
of the facts alleged therein. If the bureau receives from a person other than the clalmant written or
facsimile information or Information communicated verbally over the telephone indicating that an
injury or occupatlonal disease has occurred or been contracted which may be compensable under this
chapter, the bureau shall notify the employee and the emplQyer of the information. If the information
is provided verbally over the telephone, the person providing the information shall provide written
verification of the information to the bureau according to dlvision (E) of section 4123.84 of the Revised
Code. The receipt of the information in writing or facsimile, or if initially by telephone, the subsequent

wrltten verification, and the notice by the bureau shall be considered an application for compensation

under section 4123.84 or 4123.85 of the Revised Code, provided that the conditions of division (E) of
section 4123.84 of the Revised Code apply to information provided verbally over the telephone. Upon
receipt of a claim, the bureau shall advise' the cialmant of the claim number assigned and the
claimant's right to representation in the processing of a claim or to elect no representation. If the

bureau determines that a clalm is determined to be a compensable lost-time claim, the bureau shall
notify the clalmant and the employer of the availability of rehabilitation services. No bureau or

industrial commisslon employee shall directly or Indirectly convey any information in derogation of this
right. This section shall in no way abrogate the bureau's responslbllity to ald and assist a claimant in

the filing of a claim and to advise the claimant of the claimant's rights under the law.

The administrator of workers.' compensation shall assign all claims and investigations to the bureau
service office from which investigation and determination may be made most expeditlously.

The bureau shall Investigate the facts concerning an injury or occupational disease and ascertain such
facts in whatever manner is most appropriate and may obtain statements of the employee, employer,
attending physician, and witnesses in whatever manner is most appropriate.

The administrator, with the advice and consent of the bureau of workers' compensation board of
dlrectors, may adopt rules that identify specified medical conditions that have a historical record of
being allowed whenever included in a claim. The administrator may grant immediate allowance of any
medical condition identified in those rules upon the filing of a claim involving that medical condition
and rnay make immediate payment of medical bills for any medical condition identifled in those rules
that Is included in a claim. If an employer contests the allowance of a claim involving any medical
condition Identified in those rules, and the claim is disallowed, payment for the medical condition
included in that claim shall be charged to and paid from the surplus fund created under section

4123.34 of the Revised Code.

(B)(1) Except as provided in dlvision (B)(2) of this section, in claims other than those in which the
employer isa self-insuring employer,,if the administrator determines under division (A) of this section
that a claimant is or Is not entltled to an award of compensation or benefits, the administrator shall

Issue an oi-der no later than twenty-eight days after the sending of the notice under division (A) of this
section, granting or denying the payment of the compensation or benefits, or both as Is appropriate to
the.claimant. Notwlthstanding.the time limitation specified In this division for the Issuance of an order,
If a niedleal examination of the claimant Is required by statute, the administrator promptly shall
schedule the claimant for that examination and shall issue an orde'r no later than twenty-eight days
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after recelpt of the report of the examination. The administrator shall notify the claimant and the

employer of the claimant and their respective representatives in writing of the nature of the order and
the amounts of compensatioh and benefit payments involved. The employer or clbimant may appeal

the order pursuant to division (C) of this section within fourteen days after the date of the receipt of
the order. The employer and claimant may waive, in wrlting, their rlghts to an appeal under this

division.

(2) Notwithstanding the time limitation specified in division (B)(1) of this section for the issuance of an
order, if the employer certifies a claim for payment of compensation or benefits, or both, to a clalmant,
and the administrator has completed the investigatlon of the clalm, the payment of benefits or
compensation, or both, as is appropriate, shall commence upon the later of the date of the certlfication

or completion of the investigation and issuance of the order by the administrator,.provided that the
administrator shall issue the order no later than the time limitation specified in division (B)(1) of this

section.

(3) If an appeal is made under division (B)(1) or (2) of this section, the administrator shall forward the

claim file to the appropriate district hearing officer within seven days of the appeal. In contested claims
other than state fund claims, the administrator shall forward the claim within seven days of the
administrator's receipt of the claim to the Industrial commission, which shall refer the claim to an
appropriate district hearing officer for a hearing in accordance with dlvision (C) of this section.

(C) If an employer or claimant tlmely appeals the order of the administrator Issued under division (B)
of this section or in the case of other contested claims other than state fund claims, the commisslon
shall refer the claim to an appropriate district hearing officer according to rules the commission adopts
under sectlon 4121.36 of the Revised Code. The district hearing officer shall notify the parties and their

respective representatives of the time and place of the hearing.

The dlstrict hearing officer shall hold a hearing on a disputed issue or claim within forty-five days after
the filing of the appeal under this division and issue a decision within seven days after holding the

hearing. The district hearing officer shall notify the parties and their respective representatives in
writing of the order. Any party may appeal an order issued under this division pursuant to division (D)

of this section within fourteen days after receipt of the order under this division.

(D) Upon the timely filing of an appeal of the order of the district hearing officer issued under division
(C) of this section, the commission shall refer the claim file to an appropriate staff hearing officer
according to Its rules adopted under sectlon 4121.36 of the Revised Code, The staff hearing officer
shall hold a hearing within forty-five days after the filing of an appeal under this division and Issue a
decision withln seven days after holding the hearing under this division. The staff hearing offlcer shall

notify the parties and their respective representatlves in writing of the staff hearing officer's order. Any
party may appeal an order issued under this division pursuant to divislon (E) of this section within
fourteen days after receipt of the order under this division.

(E) Upon the filing of a timely appeal of the order of the staff hearing officer issued under division (D)
of this section, the commission or a designated staff hearing officer, on behalf of the commisslon, shall
determine whether the commission will hear the appeal. If the commission or the designated staff
hearing officer decldes to hear the appeal, the commission or the designated staff hearing officer shall
notify.the partles and their respectlve representatives In writing of the time andplace of the hearing.

on^»nno
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The commission shall hold the hearing within forty-five days after the filing of the notice of appeal and,
within seven days after the conclusion of the hearing, the commission shall issue its order affirming,
modifying, o'r reversing the order Issued under division (D) of thls section. The commission shall notify
the parties and their respective representatives in writing of the order. If the commission or the
designated staff hearing officer determines not to hear the appeal, within fourteen days after the filing
of the notice of appeal, the commission or the designated staff hearing officer shall issue an order to
that effect and notify the parties and their respective representatives in writing of that order.

Except as otherwise provided In this chapter and Chapters 4121., 4127., and 4131. of the Revised
Code, any party may appeal an order issued under this division to the court pursuant to section
4123,512 of the Revised Code within sixty days after receipt of the order, subject to the limitations

contained in that section.

(F) Every notice of an appeal from an order issued under divisions (B), (C), (D), and (E) of thls section
shall state the names of the claimant and employer, the number of the claim, the date of the decision

appealed from, and the fact that the appellant appeals therefrom.

(G) All of the following apply to the proceedings under divisions (C), (D), and (E) of this section:

(1) The parties shall proceed promptly and without continuances except for good cause;

(2) The parties, in good faith, shall engage in the free exchange of Information relevant to the claim
prior to the conduct of a hearing according to the rules the commission adopts under section 4121.36

of the Revlsed Code;

(3) The administrator is a party and may appear and participate at all administrative proceedings on
behalf of the state insurance fund. However, in cases in which the employer is represented, the

administrator shall neither present arguments nor introduce testimony that is cumulative to that
presented or introduced by the employer or the employer's representative. The administrator may file
an appeal under this section on behalf of the state insurance fund; however, except in cases arising
under section 4123.343 of the Revised Code, the administrator only may appeal questlons of law or

issues of fraud when the employer appears in person or by representative,

(H) Except as provlded in section 4121,63 of the Revlsed Code and division (K) of this section,
payments of compensation to a claimant or on behalf of a claimant as a result of any order issued

under this chapter shall commence upon the earller of the following:

(1) Fourteen days after the date the administrator issues an order under division (B) of this section,

unless that order is appealed;

(2) The date when the employer has waived the right to appeal a decision Issued under division (B) of

this section;

(3) If n6"appeal of an order has been filed under this sectlon or to a court under section 4123.512 of
the Revised Code, the expiration of the time Iimitations for the filing of an appeal of an order;

(4) The date of recelpt by the employer of an order of a district hearing officer, a staff hearing officer,

-82-
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or the industrial commission issued under division (C), (D),_or (E) of this section.

(I) Payments of medical benefits payable under this chapter or Chapter 4121., 4127., or 4131. of the
Revised Code shall commence upon the eariier of the following:

(1) The date of the issuance of the staff hearing officer's order under division ( D) of this section;

(2) The date of the final administrative or judicial determination.

(J) The administrator shall charge the compensation payments made in accordance with division (H) of
this section or medical benefits payments made in accordance with division (I) of this section to an
employer's experience immediately after the employer has exhausted the employer's administrative
appeals as provided in thls section or has waived the employer's right to an administrative appeal

under division (B) of this section, subject to the adjustment specified In division (H) of section

4123.512 of the Revised Code.

(K) Upon the final administrative or judicial determination under this section or section 4123.512 of the
Revised Code of an appeal of an order to pay compensation, if a claimant Is found to have received
compensation pursuant to a prior order which Is reversed upon subsequent appeal, the claimant's

employer, if a self-insuring employer, or the bureau, shall withhold from any amount to which the
claimant becomes entitled pursuant to any claim, past, present, or future, under Chapter 4121., 4123.,

4127., or 4131. of the Revised Code, the amount of previously paid compensatlon to the claimant
which, due to reversal upon appeal, the claimant is not entitled, pursuant to the following criteria:

(1) No withholding for the first twelve weeks of temporary total disability compensation pursuant to
section 4123.56 of the Revised Code shall be made;

(2) Forty per cent of all awards of compensation paid pursuant to sections 4123.56 and 4123.57 of the

Revlsed Code, until the amount overpaid is refunded;

(3) Twenty-five per cent of any compensatlon paid pursuant to section 4123.58 of the Revlsed Code

until the amount overpaid is refunded;

(4) If, pursuant to an appeal under section 4123.512 of the Revised Code, the court of appeals or the

supreme court reverses the allowance of the claim, then no amount of any compensation will be

withheld.

The administrator and self-insuring employers, as appropriate, are subject to the repayment schedule
of this dlvision only with respect to an order to pay compensation that was properly paid under a
previous order, but whlch is subsequently reversed upon an administrative or judicial appeal. The
administrator and self-Insuring employers are not subject to, but may utlilze, the repayment schedule
of this division, or any other lawful means, to collect payment of compensation made to a person who
was not entitled to the compensation due to fraud as determined by the administrator or the industrlal

commission.

(L) If,a staff hearing officer or the commission fails to issue a declsion or the commission fails to refuse
to hear an appeal within the time periods required by this section, payments to a claimant shall cease
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until the staff hearing officer or commission issues a decision or hears the appeal, unless the failure
was drte to the fault or neglect of the employer or the employer agrees that the payments should

continue for a longer period of time.

(M) Except as otherwise provided In this section or section 4123.522 of the Revised Code, no appeal is
timely filed under this section unless the appeal is flled with the time limits set forth in this section.

(N) No person who is not an employee of the bureau or commission or who Is not by law given access

to the contents of a claims file shall have a flile in the person's possession.

(0) Upon application of a party who resides in an area in which an emergency or disaster is declared,
the industrial commission and hearing officers of the commission may waive the time frame within
which claims and appeals of claims set fortli°an this section must be filed upon a finding that the

applicant was unable to comply with a filing deadline due to an emergency or a disaster.

As used in this division:

(1) "Emergency" means any occasion or instance for which the governor of Ohio or the president of the
United States publicly declares an emergency and orders state or federal assistance to save lives and
protect property, the public health and safety, or to lessen or avert the threat of a catastrophe.

(2) "Disaster" means any natural catastrophe or fire, flood, or explosion, regardless of the cause, that
causes damage of sufficient magnitude that the governor of Ohio or the president of the United States,
through a public declaration, orders state or federal assistance to alleviate damage, loss, hardship, or
suffering that results from the occurrence.

Effective Date: 06-14-2000; 06-21-2005; 2007 HB100 09-10-2007
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commisslon made under
division (E) of sectlon 4123.511 of the Revised Code in any injury or occupational disease case, other

than a decision as to the extent of disability to the court of common pleas of the county in which the
injury was inflicted or in which the contract of employment was made if the injury occurred outside the
state, or in which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for.the purposes of an appeal by the use of the jurisdictional

requirements described in this division, the appellant may use the venue provisions in the Rules of Civil
Procedure to vest jurisdictlon in a court. If the claim is for an occupational disease, the appeal shall be
to the court of common pleas of the county in which the exposure which caused the disease occurred.

Like appeal may be taken from an order of a staff hearing officer made under division (D) of section
4123.511 of the Revised Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of common pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the commission refusing to
hear an appeaf of a staff hearing offlcer's decision under division (D) of section 4123.511 of the
Revised Code. The filing of the notlce of the appeal with the court is the only act required to perfect

the appeal.

If an actlon has been commenced in a court of a county other than a court of a county having
jurisdiction over the action; the court, upon notice by any party or upon Its own motion, shall transfer
the action to a court of a county having jurisdiction.

Notwithstanding anything to the contrary In this sectlon, if the commission determines under section
4123.522 of the Revised Code that an employee, employer, or their respective representatives have
not received written notice of ari order or decision which is appealable to a court under this section and
which grants rellef pursuant to sectlon 4123.522 of the Revised Code, the party granted the relief has
sixty days from receipt of the order under section 4123.522 of the Revised Code to file a notice of

appeal under this section..

(B) 'i'he notice of appeal shall state the names. of the cPaimant and the ernployer, the number of the

claim, the date of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers' compensation, the claimant, and the employer shall be parties to the
appeal and the court, upon the application .of the commission, shall make the commission a party. The
party filing the appeal shall -serve a copy of the notice of appeal on the administrator• at the central
office of the bureau of workers' compensation in Columbus. The administrator shall notlfy the employer
that if the employer fails to become an active party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect upon the employer's

premium," rates:

(C) The attorney general or one or more of the attorney genera.l.'s assistants or special counsel

designated by the.attorney general shall represent the administrator and the commission.:In the event
the- attorney general or the attorney general's designated assistants or special counsel are absent, the
adrninistrator or the commission shall select one or more of the attorneys in the employ of the
adfnin'rstrator or the commission -as the administrator's attorney or the commission's attorney In the
appeal. Any attorney so employed shali continue the representation during the entire period of the
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appeal and in all hearings thereof except where the continued representation becomes impractical.

(D) Upon receipt of notice' of appeal, the clerk of courts shall provide notlce to all parties who are

appellees and to'the commission.

The clalmant shall, within thirty days after the filing of the notice of appeal, file a petitlon containing a
statement of facts in ordinary and conclse language showing a cause of action to participate or to

continue to participate in the fund and setting forth the basis for the jurisdiction of the court over the
action. Further pleadings shall be had in acdordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not be required and provided that the claimant may not
dismiss the complaint without the employer's consent if the employer is the party that filed the notice
of appeal to court pursuant to this sectlon. The clerk of the court shall, upon receipt thereof, transmit

by certified mail a copy thereof to each party named In the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the action a deposition of any physician taken in
accordance with the provisions of the Revised Code, which deposition may be read in the trial of the
action even though the physician is a resident of or subject to service in the county In which the trlal is
had., The bureau of workers' compensation sha!1 pay the cost of the stenographic deposition filed In

court and of copies of the stenographic deposition for each party from the surplus fund and.charge the
costs thereof against the unsuccessful party if the claimant's right to participate or continue to
participate Is finally sustained or established In the appeal. In the event the deposition is taken and
filed, the physician whose deposition is taken is not required to respond to any subpoena issued in the

trial of the action. The court, or the jury under the iristructlons of the court, if a jury is demanded, shall
determine the right of the claimant to partlcipate or to continue to participate In the fund upon the

evidence adduced at the hearing of the action.

(E) The court shall certify its decision to the commission and the certificate shall be entered in the

records of the court. Appeals from the judgment are governed by the law applicable to the appeal of

civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the
claimant's attorney to be fixed by the trial judge, based upon the effort expended, in the event the
claimant's rlght to participate or to continue to participate in the fund is established upon the final
determinatlon. of an appeal, shall be taxed against the employer or the commission if the commission
or the administrator rather than the employer contested the rlght of the claimant to participate in the

fund. The attorney's fee shall. not exceed forty-two hundred dollars.

(G) If the finding of the court.or ttie verdict of the jury is in favor of the claimant's right to participate
in the fund, the commission and the administrator shall thereafter proceed in the matter of the claim
as if the judgment were the decision of the commission, subject to the power of mpdification provided

by section 4123.52 of the Revised Code.

(H) An appeal from an order Issued under division ( E) of section 4123.511 of the Revised Code or any
action filed in court in a case In which an award of compensation or medical benefits has been made
shall not stay the payment of compensatlon or medical beneflts under the award, or payment for
subsequent periods of total dlsabillty or medical benefits during the pendency of the appeal. If, In a
fi.nal administratlve or judicial action, it is determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant should not have been made, the amount thereof shall be
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charged to the surplUs fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer Is a state risk, the amount shall not be charged to the employer's experience, and the
administrator shall adjust the employer's account accordingly. In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct the amount from the paid compensation the
self-insuring employer reports to the administrator under division (L) of section 4123.35 of the Revised

Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an
employee or an employee's dependents by filing an application with the bureau of workers'

compensation not more than one hundred eighty days and not less than ninety days before the first
day of the employer's next six-month coverage period. If the self-insuring employer timely files the

application, the application is effective on the first day of the employer's next six-month coverage
period, provided that the adminlstrator shall compute the employer's assessment for the surplus fund

due with respect to the period during which that application was filed without regard to the filing of the

application. On and after the effective date of the employer's election, the self-Insuring employer shall
pay directly to an employee or to an employee's dependents compensation and benefits under this
section regardless of the date of the injury or occupational dlsease, and the employer shall receive no
money or credits from the surplus fund on accotint of those payments and shall not be required to pay

any amounts into the surplus fund on account of this section. The election made under this division is

irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other civil actions except election
causes, irrespective of position on the calendar.

This section applies to all decisions of the commission or the administrator on November 2, 1959, and
all claims filed thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this section Is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123.519 and section 4123.522 of

the Revised Code.

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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4123.52 Con#inuing.-j.urisdiction of commission.

The jurisdiction of the industrial commission and the authority of the administrator of workers'
compensation over each case is continuing, and the commisslon may make such modification or
change with respect to former findings or orders with respect thereto, as, in its opinion is justified. No
modification or change nor any finding or award in respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after five years from the date of Injury in the
absence of the payment of medical benefits under thls chapter or in the absence of payment of

compensation under section 4123.57, 4123.58, or division (A) or (B) of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of section

4123.84 of the Revlsed Code, in which event the modificatlon, change, flnding, or award shall be made
within five years from the da^e of the last payment.of compensation or from the date of death, nor

unless written notice of claim for the specific part or parts of the body injured or disabled has been
given as provided In section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back perlod in
excess of two yearsprior to the date of filing applicatlon therefor. This section does not affect the right
of a claimant to compensation accruing subsequent to the filing of any such applicatiori, provided 'che

applicatlon 14; filed. within the time limit provided in this section. .

This sectiori does nbt deprive the commission of its continuing jurisdiction to determine the questions

raised by any applicatiori for modification of award which has been filed with the commission after June
1, 1932, and prior to the explration of the applicable period but in respect to which no award has been

granted or denied during the applicable period.

The commission may, by gerieral rules, provide for the destruction of files of cases In which no further

action may be taken.

The commission and administrator of workers'.compensatlon each may, by general ruies, provide for
the•retention ahd destruction of all.other records iri their possession or under their control pursuant to
section 121.211 andsections 149.34.to 149.36 of the Revised Code. The bureau of workers'

compensation may purchase -or rent required. equipme'nt for the 'document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, films,' or

other d'Irect_doeument retention media, wl'ien properly identified, have the same effect as the original
record and inay be offered in like manner and may be received as evidence In proceedings before the
industrial commission, staff hearng officers, and distrir-t hearing off'icers, and in any court where the

original record could have'been introduced.

Effective Date: 06-14-2000; (5B 7) 10-11-2006
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