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STATEMENT OF FACTS

On March 19, 2003, Plaintiff-Appellant, Diazonia Benton (herein after
“Benton”) was involved in a motor vehicle accident, while in the course and scope of her
employment with Defendant-Appellee, Hamilton County Educational Service Center (herein
after “HCESC"). Benton v. Hamilton County Educ. Sve. Cir. (15 Dist.), 2008 Ohio App.
Lexis 3586, 2008-Ohio-4272. {(Appx. 16.) Benton was assigned claim number 03-889051
by the Ohio Bureau of Workers’ Compensation (herein after "BWC") and on March 9, 2005,
the BWC issued an Order allowing the Benton;s Ohio workers’ compensation claim for the
conditions of sprain of neck, sprain lumbar and contusion of left elbow. {Appx. 58.) This
BWC Order gave either party the right to appeal this Order, within fourteen (14) days of
receipt of said Order. (Appx. 59.) HCESC did receive said BWC Order allowing Benton’s
workers' compensation claim and HCESC did not appeal the allowance of the claim.
Thereafter, on April 27, 2005, Benton requested that additional conditions be amended into
her workers’ compensation claim. The Industrial Commission's District and Staff hearings
both granted the additional conditions of radiculopathy and L5-S1 herniated disc. (Appx. 53,
56.) HCESC did not appeal the Industrial Commission's Staff Hearing Order of January 26,

2008. {Appx. 53.)

On February 3, 2006, HCESC filed a C-86 Motion with the Industrial Commission of
Ohio requesting the Industrial Commission exercise continuing jurisdiction and make a
determination of fraud, pursuant to R.C. 4123.52. (Appx. 50.) On June 14, 2006, a hearing

was held af the District Hearing Level of the Industrial Commission of Ohio and denied




HCESC's request to exercise continuing jurisdiction. (Appx. 47, 48.) HCESC appealed the
District Hearing Level Order on July 7, 2006, and on August 29, 2006, the Industrial
Commission's Staff Hearing Officer also denied HCESC's motion requesting that the
industrial Commission exercise continuing jurisdiction, and found “absolutely no evidence
that the injured worker has misrepresented the purpose of her trip...on March 19, 2003."
(Appx. 42, 43, 44.) HCESC appealed this decision on September 15, 2006 and on
September 19, 2008, the Industrial Commission of Ohio Staff Hearing Level |1 did refuse

the appeal of the HCESC. (Appx. 40, 38.)

Thereafter, on November 07, 2006, HCESC proceeded to file a Notice of Appeal,
with the Court of Common Pleas in Hamilton County, Ohio, due to the Industrial
Commission's refusal to exercise continuing jurisdiction, pursuant to R.C.4123.52. (Appx.
36.) On January 27, 2007, Benton did file a motion with the Common Pleas Court of
Hamilton County on the grounds that the trial court did lack subject matter jurisdiction to
hear HCESC's appeal. {Appx. 28.) On February 27, 2007, the trial court granted Benton's
Motion to Dismiss for lack of subject matter jurisdiction. (Appx. 27.) Thereafter, HCESC did
file a Notice of Appeal to the First District Court of Appeals. (Appx. 25.) The First District
Court of Appeals rendered its decision on August 22, 2008, indicating that the trial court
erred and that the decision of the Industrial Commission to not exercise jurisdiction was
appealable to the Court of Common Pleas under R.C. 4123.512(A). (Appx. 16-24.)
Recognizing and referencing a split of authority among appellate districts and noting that

the Ohio Supreme Court had not "squarely addressed this issue”, regarding whether a right



to participate issue exists, based upon the Industrial Commission of Ohio’s refusal to

exercise continuing jurisdiction to make a determination of fraud. {Appx. 22,23.)

In response to the First District Court of Appeal’s decision, Benton filed a Motion
requesting Certification of Conflict with the First District Court of Appeals. (Appx. 10) On
September 18, 2008, the First District Appellate Court did certify the conflict and recognized
their decision as being in conflict with Thomas v. Conrad (Feb. 14, 1997) Second District
Nos. 15873 and 15898, and Brown v. Thomas Asphalt Paving Co., Eleventh District, No.
2000-P-0098, 2001-Ohio-8720. {Appx. 10.) Thereafter, Benton did file a Notice of Certified
Conflict with the Ohio Supreme Court on October 09, 2008. (Appx. 2.} By way of Entry filed
December 31, 2008, the Ohio Supreme Court did grant Benton and Administrator's, Notice
of Certified Conflict. Benton v. Hamilton County Educ. Sve. Ctr. (2008) 120 Ohio St.3d

1452, 2008-0Ohio-1946 (Appx. 1.)
ARGUMENT

Proposition of Law No. I:

The refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction

to make a finding of fraud is not a right to participate issue under R.C. 4123.512.

A. It is not the language a parly uses in its motion requesting continuing
jurisdiction, pursuant to R.C.4123.52, that is determinative as to whether
a right-to-participate issue exists, but rather the determining factor is

the effect the decision of the Industrial Commission, to exercise or not



exercise continuing jurisdiction, has on the workers’ compensation

claim.

HCESC argues in their Merit Brief that HCESC's “motion involved Benton's initial
right to participate in the Fund.” (HCESC Merit Brief page 11, Para. 2). In reality what
HCESC requested in their February 01, 2006 motion was for the Industrial Commission to
exercise continuing jurisdiction and make a determination as to fraud. (Appx. 50.) After
hearing HCESC’s evidence , the Industrial Commission’s District, Staff | and Staff |l
hearing officers refused to exercise continuing jurisdiction. (Appxs. 47, 42, 38). Whatis
apparent is that any party can frame a motion or use creative language that purports to
state that a right-to-participate issue exists. However, what the reviewing court must look at
is; whether the injured worker’s right-to-participate or continue to participate has been
previously established, and did the Order which the party now is attempting to appeal to the
court of common pleas finalize the allowance or disallowance of the i.njured worker's right to
participate. It is the effect that the Industrial Commission's order has on the injured
worker's claim, not the language used by the party filing the motion requesting continuing

jurisdiction.

The Ohio Supreme Court in Felfy v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d
234, 602 N.E.2d 1141 noted that a direct appeal to common pleas court is the most limited
form of judicial review, “because the workers' compensation system was designed to give
employees an exclusive statutory remedy for work related injuries, a litigant has no inherent

right of appeal in this area”. (Felty, supra at 237, 1144, citing Cadle v. General Motors



Corp. (1976), 45 Ohio St. 2d 28, 33, 340 N.E.2d 403, 406). Moreover, the Felffy court
indicated that “(t)he courts simply cannot review all the decisions of the commission....",
and “(u)nless a narrow reading of R.C. 4123.519 (currently R.C.4123.512) is adhered to,
almost every decision of the commission, major or minor, could eventually find its way to
common pleas court”. fd. af 238, 1144. Commenting on R.C.4123.512 appeals, the Ohio
Supreme Court in Felfty understood that a direct appeal to common pleas court is the most
limited form of judicial review and that “a litigant has no inherent right of appeal in this
area”. Id. af 237. Significantly, the Felfy Court directed that unless the decision is finalizing
an alfowance or disallowance of an injured worker's claim, a right-fo-patticipate issue does
not exist, Id. af 27, 1179. A distinction exists when an order terminates an injured worker's
claim or their right to continue to participate in the Workers’ Compensation Fund, as
opposed to the denial of a request to re-open a matter that has previously been
determined. (i.e. a request to exercise continuing jurisdiction). The Ohio Supreme Court
again restated this proposition by stating the Industrial Commission does not determine a
right-to-participate in the State Insurance Fund, uniess the decision is finalizing an
allowance or disallowance of the employee’s claim. Afrates v. Lorain {1992), 63 Ohio St.3d
22, 27, 584 N.E. 2d 1175, 1179, (See also State, ex rel. Evans, v. Indus. Comm. (1992),
64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610). These scenarios are clearly contemplated
when interpreting what right-to-participate means. The directives of the Afrates Court are
not consistent with and would not permit an R.C.4123.512 appeal fo the court of common
pleas by an employer on the refusal by the Industrial Commission to exercise continuing

jurisdiction to make a determination of fraud. In the case at bar, Benton's right-to-




participate in the Workers' Compensation Fund was finalized by the BWC Order dated
March 09, 2005, which HCESC did not appeal. (Appx. 58.) The subsequent decisions of
the Industrial Commission to not exercise continuing jurisdiction, pursuant to R.C. 4123.52,

left Benton's right-to-participate undisturbed.

B._An equal protection issue does not exist when a party is required to

pursue a remedy in mandamus pursuant to R.C.4123.512,

The remedies available to parties in a workers’ compensation claim are strictly
provided by statute. In Workers' Compensation matters, appeals are taken and an action is
initiated by the filing of a Notice of Appeal withlthe common pleas trial court or by way of
Mandamus with the Tenth District Court of Appeals, pursuant to R.C. 4123.512. In Ohio,
the rights and duties under the Ohio Workers’ Compensation Laws are purely statutory.
State, ex rel. Yaple v. Creamer (1912), 85 Ohio St. 349, 97 N.E.2d 602. The rights and
duties rest exclusively on the grant of legislative authority by the enabling Workers’
Compensation Act. State ex rel. Kroger v. Indus Comm., (1942), 37 Ohio Law Abstract
500, 48 N.E.2d 114. Moreover, R.C. 4123.512 provides the exclusive statutory scheme fo
appeal an Order of the Industrial Commission. Under the language of R.C. 4123.52, the
industrial Commission of Ohio is vested with continuing jurisdiction over its orders after
issuance of a final order. However, continuing jurisdiction can be invoked only where one of
these preconditions exists: (1) new and changed circumstances, (2) fraud, (3) clear mistake
of fact, (4) clear mistake of law, (5) error by an inferior tribunal....” State ex rel. Gobich v.

Industrial Commission, 103 Ohio State3d 585, 817 N.E.2d 398, citing State ex rel. Nicholls



v. Industrial Commission, (1998}, 81 Ohio St.3d 454, 459, 692 N.E.2d 188. Furthermore,
R.C. 4123.512(A) provides that the claimant or empioyer may appeal an order of the
Industrial Commission into the Court of Common Pleas “...other than a decision as to the
extent of disability to the court of common pleés. ..". However, a court whose jurisdiction
has not been properly invoked cannot accept jurisdiction by agreement, acquiescence or
consent. Cunningham v. Young, et al., (1963), 119 Ohio App. 261,263, 193 N.E.2d 924,

926 (Ohio App. 15t Dist. 1963).

The employer, HCESC argues in its merit brief that it is denied equal protection
under the law, if it must pursue a mandamus action as its remedy. { HCESC merit brief,
proposition of law B. page 6). HCESC argues‘that the Mandamus standard of review,
“abuse of discretion is a very heavy burden” while a de novo review only requires the
burden of preponderance of the evidence standard. (HCESC brief at page 8). HCESC
fails to acknowledge that in a Mandamus action, the party seeking relief (employer or
injured worker) bears the burden of demonstrating that the Industrial Commission
committed “an abuse of discretion” in arriving at some decision. Whereas in R.C. 4123.512
appeals to the Court of Common Pleas, the injured worker-Plaintiff, always has the burden

of proof.

While this Equal Protection argument was not made previously in this action, this
argument is misplaced, as the employer incorrectly states that the Plaintiff-Benton's initial
right-to-participate is at issue, However, the issue to heard at bar is whether the refusal by

the Industrial Commission to exercise continuing jurisdiction to make a determination of




fraud is a right-to-participate issue. In effect, the employer, HCESC, seeks to stand in the
same position, as if they would have appealed the initial BWC Order that allowed Benton's
workers’ compensation claim on March 09, 2005. HCESC is attempting to use a motion for
continuing jurisdiction pursuant to R.C.4123.52, as a substitute for failing to timely appeal o
the initial allowance of Benton's workers' compensation claim. HCESC, by filing a motion
pursuant to R.C.4123.52, with the naked allegation of fraud and the presentation of no
supporting evidence (Appx. 42, 43), attempts to circumvent their failure to appeal the
BWC's initial order allowing Benton's Claim. Had HCESC timely appealed the initial BWC
order granting Benton’s claim, HCESC could have pursued a R.C.4123.512 appeal into the
court of commen pleas and had a de novo review on the initial allowance, HCESC made a
conscious decision not to appeal the initial allowance of Benton's claim. In effect, HCESC
now seeks to circumvent the Doctrine of Res Judicata by using a motion for continuing
jurisdiction as their untimely appeal to the initial allowance of Benton's workers’

compensation claim and .

Furthermore, the employer, HCESC is not without a remedy. It may not be the
remedy it desires, however, it is the remedy provided by statute. The employer can file a
complaint, in Mandamus in the Tenth District Court of Appeals, seeking relief. The Court of
Appeals in Thomas v. Conrad (Feb. 14, 1997), Second District, Nos. 15873 and 15898, has
indicated that no equal protection issue exists, when an adverse Order of the Industrial
Commission is issued, as “both the employer and employee have the right to appeal when

they are negatively affected". id at 479. Itis not unfair to the employer to hold that once an



injured worker's right-to-participate in the Workers' compensation fund has been
established, a decision by the Industrial Commission to refuse o exercise continuing
jurisdiction to make a determination of fraud, does not equate to a right-to-participate issue,
because the decision does not terminate the injured worker's right-to—participate in the
workers' compensation fund. To find otherwise would undermine and redefine the right-to-
participate standards set forth in the decisions of the Ohio Supreme Court’s in Afrafes,
Felty and Evans. (Referenced in Section A of 'Plainﬁff-AppeHant, Benton's Reply Brief).
Afrates v. Lorain (1992), 63 Ohio St.3d 22, 27, 584 N.E. 2d 1175, 1179, Felty v. AT&T
Technologies, Inc. (1992), 65 Ohio St.3d 234, 602 N.E.2d 1141, State, ex rel. Evans, v.

Indus. Comm. (1992), 64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610).

Furthermore, having a common pleas judge or jury decide a refusal to exercise
continuing jurisdiction order of the Industrial Commission extends far beyond the order
itself, or the subject that is being ruled upon by the commission. The broad discretion that

is granted to the industrial commission in issuing orders would certainly be at risk.

C. A motion for continuing jurisdiction is not a substitute for failing to file an

appeal to an order that grants the allowance of a workers’ compensation claim.

The doctrine of “res judicata has been applied in administrative proceedings
because the same values inherent in giving finality to judicial decisions often apply to
administrative decisions.” Kralovic v. Structural Steel Inc, et al., 9 O.B.R. 626, 463 N.E.2d
661, 663 {1983) citing International Wire v. Local 38, 357 F. Supp. 1018, 1023-1024

(N.D.Ohio 1972); Pierce v. Sommer, 37 Ohio St.2d 133, 308 N.E.2d 748, 479 (1974). Res

9




judicata provides assists the bar in providing clear finality to orders and decisions, whether

they are rendered in a court setting or administratively.

In the case at bar, Benton'’s right to participate in the Ohio Workers’ Compensation
Fund had been determined and finalized, when the Bureau of Workers’ Compensation
initial order allowing her claim on March 09, 2005, was not appealed by HCESC. (Appx.
58.) Significantly, this BWC Order did establish Benton’s right-to-participate in the
Workers' Compensation Fund for her industrial injuries. Moreover, the September 19, 2006
decision by the Industrial Commission, to refuse fo exercise continuing jurisdiction and
make a determination as to fraud, did not finalize Benton’s allowance of her claim and

significantly did not finalize a disallowance of her claim.

The empioyer, HCESC, seeks to stand in the same position, as if they would haﬁe
appealed the initial BWC Order, which allowed Benten's claim on March 09, 2005. (Appx.
58.) Significantly, a distinction exists when an order terminates an injured worker’s claim or
their right-to-continue to participate in the Workers' Compensation Fund, as apposed to the
denial of a request o re-open a matter that has previously been determined. (i.e. a request
to exercise continuing jurisdiction). These scenarios are clearly contemplated when

interpreting what right-to-participate means.

Each Industrial Commission Order affects each party to the claim differently.
HCESC, in their merit brief acknowledge the distinction between the Industrial
Commission’s refusal to invoke continuing jurisdiction, as in the case at bar, and in other

instances where the Industrial Commission does exercise continuing jurisdiction and makes

-10



a finding of fraud. (HCESC merit brief Page 8, Para. 3.) In instances where continuing
jurisdiction is not exercised, the injured worker’s right-to-participate remains undisturbed.
In Bureau of Workers’ Compensation and Industrial Commission decisions, res judicata
brings stability, guidance and finality. HCESC's appeal into the court of common pleas is
an attempt by HCESC to circumvent the effects of res judicata in Benton's workers’

compensation claim.

CONCLUSION

For the foregoing reasons, Plaintiff-Appellant, Diazonia Benton asks this Court to
overrule the First District's decision and find that the refusal by the Industrial Commission of
Ohio to exercise continuing jurisdiction to make a finding of fraud was not a right-to-

participate issue under R.C. 4123.512.

Respectfully submitted,
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Diazonia Benton - ' Case No. 2008-1949
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V. | ENTRY

&7
ket
Ly,

~Hamilton County Edueation [sic] Service

Center and Administrator, [Ohio] Burean
of Workers' Compensation

“This cause is pending before the Court on the certification of a conflict by the
Court of Appeals for Hamilton County. On review of the order certifying a conflict,

It is determined that a conflict exists. The parties are to brief the i issue stated in
the court of appeals’ Entry filed September 18, 2008, as follows:

“Whether the refusal by the Industrial-Coﬁimissién of Ohio to exercise contimiing -
jurisdiction to make a finding of fraud is a right to participate issue under R.C.

4123.512'?”

© Itis ordered by the Court, sua sponte, that this cause is consolidated with Suprem“e

.Court Case No. 2008-1946, Benton v. Hamilton Cty, Educational Serv. Cir,

It is further ordered by the Court that the briefing in Case Nos. 2008-1946 and
2008-1949 shall be consolidated. The parties shall file two originals of gach of the briefs
permitted under S.Ct Prac.R. VI and include both case numbers on the cover page of the
briefs. The parties shall otherwise comply with the requirements of S.Ct.Prac.R. VL

It is further ordered by the Court that the Clerk $631 issue an order for the B
transmittal of the record from the Court of Appeals for Hamilton County.

(Hamilton County Court of Appeals; No. C070223)

THOMAS JATD SR L
Chief Jﬁstn : '




. INTHE
SUPREME COURT-OF OHTO

DIAZONIA BENTON, .~ Case No:: W TR A

Plaintiff - Appellant, |
On Appeal from the Hamilton County

and _ : Court of Appeals, First Appeilate District
1 HAMILTON COUNTY EDUCATIONAL Ceourt of Appéals ;
Il SERVICE CENTER : Case No.: C-070223
L Defendant - Appellec : e
. _ =
- FILED
ADMINISTRATOR, BUREAU OF - OCT 09 7008
WORKERS® COMPENSATION CLERK,DF COURT
' SUPREME COURT OF QHID
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NOTICE OF CERTIFIED CONFLICT OF PLAINTEFF - APPELLANT,
’ DIAZONIA BENTON

GREGORY W, BELLMAN (0067740) NANCY . ROGERS

Weber, Dickey & Bellman Attorney General of Ohio
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' ' _ Assistant Attorney General
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Notice of Certitied Conflict of Appellant; Diazonia Benton

Plaintiff - Appellant, Diazonia Benton hereby gives notice to this Court pursuant to'the
Supreme Court Rute [V of the Certified Conflict, arising from the August 22, 2008, judhgcrr'lent of

the Hamilton Court of Appeals, First Appellate District, entered in Court of Appeals Case No.

C-070223, (Ex.i)

Thereafter, on September 18, 2008, the First District Court of Appeals granted
Appellant’s Motion to certify a conflict on the issue of: Whether the refusal by t.f;e'fndustria]
! Commission of Ohio to exercise contiﬁuingjurisdiction to make a finding of fraud is a right to

participate issue under R.C. 4123.5127 (Ex.1) The First District Appellate Court found that the

decisions which were in conflict to be:

The case at bar, Benfon v. Hamilton County Kducational Service Center, Appeal No.: C-
070223, as well as Jones v. Massillon Bd. Of Educ., 1994 Ohio App. LEXIS 2891 (June 13, -

1994),Stark App. No.: 94CA0018, unreported (Ex.3) and Moore v. Trimble, 1993 Ohio App.

LEXIS 6204 (Dec.21, 1993), Franklin App. No.: 93APE08-1084, unreported (Ex.4), all of which

found such a decision a right to participate issue and appealable to the Courts of Common Pleas

under 4123.512: and

Brown v. Thomas Asphalt Paving Co., 11" District No.: 2000-P-0098, 2001-Ohio-8720
of (Ex.5), Harper v. Adm’r, Bur. Of Workers’ Comp., 1993 Ohio App. LEXIS 6068-(Dec.17,

| 1993); 11" District No.: 93-T-4863, unrcportgd (Ex..6); and Schu;;rz v. Adm 'r, Ohio 'Buf. of
“Workers' Comp., 148 Ohio App.3d 310, 2002-Ohic-3622 (Ex. 7), all of which found that such
ﬁec-isio_hs were 1ot right to participate issues and were not appealable to the Coﬁrts of éommoﬁ

Pleas and that the propér remedy was a mandamus action.
: .




Respcctfu[l;?, submitted,

_~Gregory W. Bellpian (0067740)
COUNSEL FORIAPPELILANT,
Diazonia Benton

! 813 Broadway; Birst Floor

! Cincinnati, Ohio 45202

) (513) 621-2260
(513) 621-2389 Fax
'weberbellman@yahoo.com
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CERTIFICATE OF SERVICE

[ certify that a copy of the foregoing Defendant Administrator’s Notice of Certified

Conflict was served by U.S. mail this Zﬂ day of October, 2008 upon'the following counsel:

- David J. Lampe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, Chio 45202
(513) 421-2540
(513) 562-4986 Fax
dlampef@erflegal. com
Counsel for Defendant-Appellant,
Hamilton County Educational Service

Nancy . Rogers
Attorney General

Benjamin Mizer* .
Solicitor General
*Counsel of Record

Elise Porter (0055548)
Assistant Solicitor

- James M. Carroll (0016177)
Assistant Attorney General
30 East Broad Street; 17" Floor
Columbus, Ohio 43215
(614) 466-8980
(614) 466-5087 Fax
bmizer@ag.state.oh.us
eporter(ag. state.oh.us

Counsel for-Pefendant-Appellant
Administrator, Bureau of Workers’

Compzj il )

//;}ffgonfﬁi 7klhnan(0067740)
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MICHAEL L._WEBER (0042331) Attorney General of Ohio
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Cincinnati, OH 45202 Solicitor General
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NOTICE OF APPEAL

rThe Defendant-Appellant, Administrator of the Bureau of Workers? Compensation
(Administrﬁtor) gi#cs nt)ti'ce of her discretironary appe-al to this Court, pursuant.to Ohio éupr’eme
Court Rule 11, Sectio‘n 1{(A)3) and Rulé IiI, Section 1, from a decision of the Hamilton County
Cpurt_r_oprpeals', First Appellate Distrijct, joufnalized m Case NDj C-070223, decided on August
22, 2008. Date-stamped copies of the Firs!t District’s Judgm‘ent Entry and Decision are at-'tached.'
as Exhibits 1 and 2, respectivelj/,' to Appellant’s Memorandum in Support ofJurisdi'ction.‘

For the reasons set forth in the accompanying Memorandum in Suppoﬁ of Jurisdiction, this
case is one of public and great general interest. In addition, the First District Couﬁ of Appeals
h.as granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

certification has been filed by the Administrator.

Respectfully submitted,

NANCY
Aﬁomey’ neral’ 4 hi

| B@AMH\L« ﬁ

Solicitor General

* Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177}
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Chio 43215
614-466-8980
614-466-5087 fax
bmizer@ag state.oh.us
eporter(@ag.state.oh.us

083083)"

Counse] for Administrator,.
Bureau of Workers’ Compensation




. CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Defendarit Administrator’s Notice of Appeal

* was served by U.S. mail this ¥ "E/day of October, 2008 upon the following counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Dickey & Bellman -
813 Broadway, First Floor
Cincinnati, OH 45202

David J. Lampe, Eéq. :)
Ennis, Roberts & Fischer Co., LPA Y, . /.-f’
121 West Ninth Street / Y S
Cincinnati, OH- 45202 / @, Z '/%'W_Z
L r T
ElisePorter



Appellee

HAMILTON COUNTY EDUCATION
! SERVICE CENTER,

Appellant,

and

ADMINISTRATOR, BUREAU OF
WORKERS COMPENSATION

Appellee,

The certified issue is as follows:

4123.512?

To The Clerk:
Enter upon the Journal of the Court on

TN THE COURT OF APPEALS
FIRST APPELIATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

DIAZONIA BENTON, ' AFPPRALNO, C-070223 -

Ewmpﬁryf
SEP 182008 |

T—— e

- . Ve f—_—-'—— ‘\
vs. ' ENTRY GRANTING MOTTONJ @ % ;' j

TO CERTIFY CONFLICT D802239372

This catse came on to be considered upot the separate motions of the ap}ﬁeﬂees to
certify a conflict, and upon the memorandum in opposition,
I The Court finds that the motion to certify is well faken and is granted.
3 ‘ This appeal is certified to the Ghio Supreme Court as being in conflict with Thomas
u. Conrad (Feb.14, 1997) Second: Distriot Nos. 15873 and 15898, and Brown v. Thomas
Asphalt Paving Co., Eleventh Distriet, No. 2000-P- 0098 2001- Ohio-8720

Whether the refusal by the Industrial Commlssmn of Ohio to exercise conlmumg
jurisdiction to make a finding of fraud is a right to participate issue under R.C,

SEP 1 8 00 -per order of the Cpurt.

(Copies sentte all counsel) o '
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_ PLAINTIFF-APPELLEE, DIAZONIA BENTON'S MOTION FOR AN ORDER CERTIFYING A CONFLICT
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"refu_éal fo éx_ercise continuing jurisdiction and make a finding of fraud is a right to participate

ISSUE:

 Plaintiff-Appellee, Diazonia Benfon moves this Coutt for an Qrder Cerfifying a Conflict,

pursuant to Article 1V, Section 3(B)(4) of the Ohio Constitution on thé issue of Whether The
Refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction to make a
finding of fraud is a right to participate issus under R.C. 4123.512.

MEMORANDUM

A, Procedural Posture

The within action originated when Defendant-Appellant Hamilton County
Educational Service Center {hereinafter Appellant, Hamilton ESC) filed a Notice of Appeal
onNovember 07, 2008, alleging Civil Fraud in the regeipt of workers’ compensation

benefits and indicating that the Notice of Appeal was filed with the Hamilton County Court

" of Coinmon Pleas pursuant to jurisdiction granted by R.C. 4123.512. Plaintiff-Appeliee,

(hereinafter Appellee, Benton), filed a Complaint, pursuant to R.C.4123.512 and in
response fo the filing of Appellant, Hamilton ESC's Notice of Appeal, on or about November
11, 2006. Thereafter, the Appel!ant, Hamilion ESC ﬁled an Answer,‘on or about Decem_ber
05, 2006, Due to the trial court’s lack of subject mafter jurisdiction over the pending
allegation of Fraud, Appeliee, Benton filed a Motion to Dismiss, on January 27, 2007. The
trial courf granted Appellee, Benton’s Mofion on February 27, 2007. Appellant, Hamiiton
ESC filed the instant Notice of Appeat on March 29, 2007. Appelles, Diazonia Benton. On
August 22, 2008, this Court fendered é decision ﬂndiﬁg that the industrial Commission's

issue pursuant to R.C. 4123.512.

-11-




B. Statement of Facts

_On March '19, 2003, Plaintiff-Appellee, Daizonia Benton was invelved in a motor
vehicle accident, while in the course and scope of her employment with Appeltant, Hamil'ton-
ESC. A workérs"'-compen-sat%on F.irst Report of Injury Was comb[eted and filed by Appellee,
Benton on February 1-8, 2005 and wés assigned claim number 03-889051 by the Ohio
Bureau of Workers' Compensation '(herein after BWC). On March 9, 2005, the BWC issued.
an Orde.r allowing the Appellee, Benfon's Ohio workers' compensatio‘n claim for the
conditions of sprain of neck, sprain jJumbar and contusion of left elbow. This BWC Order

“gave tha Appellant, Hamitton ESC the right to appeal this Order, within fourteen (14) days
of receipt of said Order. Appe!lant,‘Harﬁirton ESC did receive said BWC Order granting |
Appellee, Benton’s claim and A’pp“elléht,’ Hamilton £SC _c_lﬁ not appeal the allowance of the
claim. Due to Appellant, Hamilton ESC’s failure lo appeal the BWC Order, this Crder has
become ﬂn_a! _and became Res Judicata, as to the allowance of Appeliee, Benton's wo.rkers":
compensation claim. Thereaﬁér, on April 27, 2005, Appellee, -requested that additiana!
conditions be amended into her workers’ compensation claim.. The District and Staff
hearings both granted the additional conditions of radiculopathy and L5-51, herhiated disc.
The Appellant, Hamilton ESC did not appeal the SHO order of January 26, 2006. The
Staff Hearing Order did become final and is Res Judicata. .

On February 3, 2006, Appellant, Hamilton ESC filed a Motion requesting the -
Industrial Commission exercise contmumg JUHSdICt!Oﬂ pursuant to R.C. 4123.52 and

reques ed a finding of fraud. On June 21, 2006, 2 hearing was held and the Dist rict -

-12-




Hearing Officer denied the Appellant, Hamilton ESC's Motion. The Appellant, Hamilton

Officer also denied the'AppeHant‘s Motion, finding "absolutely no evidence that the injured
worker has misrepresented the purpose of her trip...on March 19, 2003." The Appellant,
Hamilton ESC appealed this decision on September 18, 2006. On September 19, 2008,
the Industrial Commission refused fhe appeal of the Appellant, Hamilton ESC. The |
Appellant, Hamilton ESC thereafter proceeded fo file a Notice of Appeal alleging jurisdiction
pursuant to R.C. 4123.7512 with the Court of Common Pleas in Hamilton County, Ohio. |
Appellee, Benton then filed her Complaint as required under O.R.C. 4123.512.

'in lhe case at bar, the A-ppeilan‘t, Hamilton ESC asserted the isste of common law fraud as
a right to participate issue as a basis for the Court's review. However, Appellant, Hamilton,._
ESC's Notice of Appeal and Answer alleging. common faw fraud based upon the tndustrial

- Commissions refusal {o exercise continuing jurisdiction does not go fo the right to
participate under R.C. 4123.512. The trial court lacked subject matter jurisdiction
nec'essary to heér the Appellant, Hamilton ESC’é appedl.

In this Court's decision at bar, rendered on August 22, 2008, this Court recognized
and referenced a split of authority among appellate districts regarding the ability to appeal
to the Court of Common Pleas of an Order of the Industrial Commission of Ohio regarding
th.e refusal lo exercise coﬁtin_uing jurisdiction to make a de,ter'minaﬂon of fraud and whether
- the refusal fo exercise ébntin_uihg jurisdiction by the.‘[ndust'rial.‘Commission invqlifsd a right

to participate issue appealable to the Court of Common Pleas pursuant fo R.C. 4123.512.

-13-




This Court based ils decision upon cases from t.he Fifth and Tenth Appellate. |
Districts while decisions from the Seb&)nd and Eleventh Appé!!ate Districts found that the
refusal to exercise continuing jurisdiction by the Industriat Commission of Ohio did not
involx;e a right to participate issue pursuant to R.C. 4123.512. |

Iﬁ Jones v. Massillon Board of Education (June 13, 1994), Fifth District, No. 94 CA

0018 and Moore v Trimble, {December 21, 1993}, Tenth District; No. 83 APE08-1084 the
Fifth and Tenth Appellate Districts held that Court of Common Pleas had jurisdiction to
entertain an émployer's appeal_regard{ng the denial of the Iﬁdustrial Commission to
exercise continuing jurisdiction to make a ﬁnding of fraud.

~ Conversely, in Thomas v. Conrad(Febrgary 14, 1997), Second fsistrict, Nos, 158?3
and 15898 and Brown v. fh_omas_ Asphalt Paving Co., Eleventh District, No. 2000-P-0098,

‘ 2001~Ohi0~8?2{); the Second énd Eleventh Appellate Courts found that the Court of

Common Pleas lacked subject matter jurisdiction under R.C. 4123.512 to entertain an

employe_r's appeal on the issue of fraud.
AS this First District Court has recognized in its decision in the case at bar on page

4, paragraph 9, there is a spiit of authority among Ohio Appellate Districts regarding

whether the refusal of the Industrial Commission of Chio, {o exeroise confinuing jurisdiction

_ éﬁd issue a finding of fraud involves a right fo participate issue under R.C. 4123.512,

~ Moreover, this Cotrt has recognized that the Ohio Supreme Court hasﬁot specifically

addressed s issue. Wherefore, Plaintif-Appetlee, Diazonia Beriton, moves this Court fo -

issue an Order Cerfifying a Conflict.

~14~-




Respectiully submitted,

Gr-e/myw Bellman 006?740
Weber, Dickey & Bel!man
813 Broadway, 15! Floor

Cincinnati, Ohio 45202
Attorney for Plaintiff-Appelles, Diazonia Benton

CERTIFICATE OF SERVICE

~ | hereby certify that a copy of the foregoing Appellee's Brief.was served upon David
~ Lampe, Esg., at 121 West Ninth Street, Cincinnati, Ohio 45202 and James Carrell,
Assistant Attorney General, 1600 Carew Tower, 444Vine Street, Cincinnati, Ohio

45202, this 2nd day of -September, 2008, by ordingsy.U.S. mail, postage prepaid.

“Bhilman (0067740)
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' I THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

DIAZONIA BENTON, . E APPEAL NO. C-070223
o TRIAL NO. A-0600684
Plaintiff-Appellee,

vl DECISION,

HAMILTON COUNTY RDUCATIONAL
SERVICE CENTER, .

Defendant-Appellant,
and

ADMINISTRATOR, OHIO BUREAU
. OF WORKERS COMPENSATION,

Defendant-Appellee.

Ci'vﬂ-A_pp'eal From: Hamilton County Court of Common Pleas
Judgment Appealed-From Is: Reversed and Cz.iuse Remanded

Date of Judgment Entry on Appeal: August 22,2008

Gregory W. Bellman, Sr., and Webey, Dickey, & Bellman, for PIaintiff—Appellee,

Davtd Lampe and Ennis Roberi‘s & FISChBT' LPA, , for Defendant—AppelIant -

. Marc fann, Attorney General of Ohlo and James Carrol( Assistant Attorney'
@eneral for Defendant- Appellee :

Please note: -This case has been removed from the accelerated calendar.
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OHIO FIRST DISTRICT COURT OF APPEALS ..

SUNDERMANN, Judge..

{41} Defendant—appeﬂant Hamilton Coﬁnty Educational Service Center
(“HCESC”) appeals from the trial court’s entry dismissing its administ’rative appeal
pursuant to R.C. 4123.512 for 1a¢k of subject-matter jurisdiction.

{42}  HCESC's ai)peal to the common pleas COLU.:t stemmed from injuries
plaintiff-appellee Diazonia Benton sustained on March 19, 20013, in a motor vehicle
accident. On February 18, 2005;, Benton filed an -application for workers’
compensation benefits in which she cla—ime_td that her injuries had occurred in the
scope of her employmeﬁ;c with HC-ESC, On March 9, 20085, Benton’s workers’
compensation claim was éﬂowed for _neck‘ sprain, 1umBar sp.r'ain,_and a contusion to
hér left élbow. HCESC re,.ceived the o’rﬁer, but did not appeal the allowance of
Benton’s claiﬁn. .

{93}  On April 27, 2065, Benton filed a C-86 motion requesting that her
workers’ compensation claim be am.c:\nded to allow the additional conditions of

radiculopathy and a herniateﬂ disc at L.5-S1. HCESC elected to have Benton uhdergo
an independent medical e;‘caminatic;n by Dr. Roger Meyer, who determined that
Benton’s other conditions were causally fe]at;ad to her original industrial injury. Asa
_resdlt; -both a ditrict’ :heé}illg ofﬁcér (“DHO™) and a staff hearing officer (“SHO")
allowed Bent‘on’s workérs" compensation claim for these additionél conditions.
{54} HCE‘SC did notappeal 'fhe SHO’s allowance of thése additional
condjtions. Instead,r on ngr—ﬁgry 3, 2006, it-t:ﬂled a C-86 motion requesting tha£ the
,Iiﬁdust:jal Commfssioujex_ercis'é ccﬁnti'riuing jg;isdiction over Benton’s claim under

R.C. 4123.52 and make a finding that Benton had'co_rhmitted {raud by filing a claim

1
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OMHIO FIRST DISTRICT COURT OF APPEALS

for x&orkers’ compensatioﬁ beneﬁts forinjuries that had notoccurred in the course or
scope of her employment with HCESC. HCESC sought an order from the Industrial
ICommission termir}ating Benton’s right- to continued participation in the workers’
compensation fund and reimbursing it for workers’ compensation benefits
wrongfuﬂy péid to Benton. 7 |

€5} A DHO denied HCESC's motion. ‘A SHO affinmed the DHO's ruling,
finding no evidence that Bénton 'had misrepresented her account of the March 2003
accident. The Industrial Commission declined to hear HCESC’s appeal. HCESC then
filed a timely notice of appgal with the common pleas court pursuant Lo R.C.
4123.512(A). Benton fi]ee:ll a complaint as statutorily required. She then maoved to
dismiss HCESC’s appéal on the basis that the trial. court lacked subject—matter
j,uriédiction. The’ trial court granted Beﬁtqn’s_ motion to dismiss, This appeal
followed.

{96} In its sole assignment of error, HCESC argues the trial court erred in
dismissing its appeal from the Industrial Commission fc;r lack of subject-matter
jurisdiction. _

7} R.C. 4123.512(A) provides th.at a “claimaint * * * may appeal an order
of the industrial commission made under division (E) of section 4i23.511 of the
Revised Code in an ilnjur.yl or occupational disease case, other than a decision as to
the extent of disability fo the court of com_inon pleas of the county in which the injury
was inflicted * # * The OChio Suprerde Court has interpreted R.C. _4123.5& narrowly
toallow claimants and employers to appeal only those Inaustria'l Commission orders

that involve a claimant’s -right to participate or to continue to participate in the

=18~




* OHIO FIRST DISTRICECQURT OF APPEALS

workers” compensation fund.l- The supreme COLlL't has further I*;cld that the only
right-to-parlicipate question that is subject to judicial review is “whether an
employee’s inj'ury, 'd{sease, or death occurred in the course of an__d'arisi'ﬁg out of his or
her employment.” Determinations as to the. extent of a claimant’s disability, on the
other hand, are not appealable to the éom§n@r{.pleas court and must be challenged in
an action for mandamus.3

{98}  HCESC contends that the trial court had jurisdiction to entertain its
appeal uﬁder R.C. 4123.512, because it had aLleged that Benton had committed frand
and had directly sought the termination of h'er right to continue participating in the
workers’ compensation ﬁirid. Benton and the Administrator argue, on the other
hand, that the Industr{al bom_mission’s réfusal to exercise continuing jurisdi;:tion to.
| make a fraud deter-minatio'n_ was not a right'.—to'—'pdrticipate'issue under R.C. 4123.512,
and was, therefore, outside the jutisdiction of the common pleas court.-

{49}  Although. this court ‘hés not specifically addressed this issue, we
recognize that there is a split bf authon‘ty among appellate districts regarding
-whether an employer’s allegation of fraud is appealable under R.C. 4123. 512.
HCESC relies on cases from the Flfth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

L White v. Conrad, 102 Ohio St.ad 125, 2004-Ohio-2148, 807 N E.2d 327, at f10-13, citing Felty v.
AT&T Technologies, Inc. (1692), 65 Ohio St.3d 234, 239, 602 N.E.2d 1141; see, also, Lawson v,
Robert Lee Brown, Inc. (Mar. 20, 1998), 1st Dist. Nos. C-970109 and C-g70132,

* State ex. rel. Liposchak v. Indus Comm., 90 Ohio St.3d 276, 279, 2000-Ohio-y3, 737 N.E.2d
510; -Felty, supra, at, paragraph two of the syllabus, Afrates v, Lorain {1692), 63 Chio 5t.3d 22,
584 N.E.2d n7s, paragraph one of the syllabus; State ex rel. Euans v. Indus. Comm., 64 Oh1o
St.3d 236, 1992-Oldo-8, 504 N.E.2d 609. :

3 1ds THemas v. Conrad (1998), 81 Ohio St. ad 475, 477, 692 N.E.2d 205; Felfy, supra, at
paragraph ¥ of the syllabils.

4
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OHIO FIRST. DISTRIET COURT OF APPEALS

the rleasoning in_a Second Appellate District case and an Eleventh Appellate District
case, which hold that they are not. 7

{“{{1-()} In Jornes v. Massillon Bd. of j:','d.n., the Fifth Appellate Di;c.trict held
that the court of corﬁmpn pl'eas had jurisdfction over Industrial Commission
decisions regarding the termination of a claimant’s right to pﬁrticipate due to fraud
in establishing thg claim.4 In that case, the employer bad certified an employee’s
claim for a knee iﬁjury. Five months later, lhov-vever, the employer moved to disallow
the claim on the basis of newly discovered evidence that the employee’s knee injury

7 had not occurred within the course and scépe of his employment, bt was actually
the result of a nonoceupational, recreational, sports injury that he had sustained two
years earlier. The Fifth Appellate Djstri-c;-t held that because the employer’s motion

“had-sought teﬂiscentinﬁe tfxe employee's .“right to pa-r'ticipat'e in the State Insurance
Fund,” the employer coﬁlq appeal the cornmission’s decision refusing to disallow the
claim. | o ,

{q11} In Moore v. Trimble, the Ténth Aﬁpeilate District held that the
common pleas court had jurisdiction t entertain an employer’s appesdl from the
denial of its C-86 motion requesting the vacation (;f an emﬁloyee’s claim based upon
newly discovered evidence that the emi)loj.zee had been injured at home, lifting a
:motorcycle, and not af the workplace.5 The court held that because the employer
had attempted to” terminate the emplajzee's -ight to participate based upon the

- employee’s alleged fraud, the court had jurisdiction to entertain the employer’s

appeal under R.C. 4123.519.

—

4 (June 13, £994), 5th'Dist. No. 94CA0018.
5 (Dec. 21, 1993), 10th Dist. No. 93APE08-1084,

"5
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{ﬂil} In Thomas v. Conrad, the Second Appellate District rejected an
employer’s argumépt that the trial court rhad-erred in dismissing its appeal under
R.C. 4123.512 hecause it concerned “whether '[an employee] had a right to continue
_ participating in the wori«zr_s’ compensation system in light of “intervening’ dog attack
injuries shé [had] sustained.”® In concluding that the employefs motion and the ,
Industrial Comrrussmn s ruling were not appedhble because they h’id involved the
extent of the employee’s disability, the court amlyzed and criticized the holdings of
the Fifth and Tenth Appellate Districts in Jones and Moore. The Second Appellate
District then certified the case to the Ohio Sﬁprerr'ae Court for review.

{13}  Although the Ohio Suprer'ne Court ultimately affirmed the Second
Appellate Distriet’s dec151011 in Thomas v. Com"ad it rejected the court’s analysis of
Jones and Moore.? The suprerme court-held that the employer in Thomas, unlike the
erﬁployers in Jones and_Mooré, had not raised the issue of fraud or questioned
Thomas’s original claim for benefits.® Rather,l the employer’s motion had “involved
[an intervening] dog attack and its effect on Thomas’s allowed conditions.”® Thus,
the employer had only raiséd.a question as fo ﬁle extent of Thomas’s disability

{114} The suprerﬁe court went o to state that its opinion did “not change
the reasoning of the courts of appeal in Mo bre v. Trimble and in Jones v. Massillon
Bqard of Education” Because the “erﬁployers in Moore Vand Jones [had] questioned

the claimant's right to continue to participate in the fand, alleging fraud with regard

6 (Feb, 14, 1957), 2nd Dist. Nos. 15873 and 15898.
781 Ohio St.3d 475, 692 N.E.2d 205. -

osld, at 478-479.

old. . ’ R ’
10 Id : _ .. . _21_
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to the facts surrcunding the respective claimants’ initial claims and “[had}
challenged each claimant’s right to partiei}ﬁate and tried to terminate that right.”u

7{%{15} in Brown v. Thomas Asphalt.Paving éo.,lg_ the Eleventh Appellate
District held, in'a two-to-one decision, that the common pleas court lacked subject-
matter jurisdiction under R.C. 4123.512 to entertain an employer’s appeal on
allegations of frand: The trial court had relied on language ii Thomas v, Conrad to
permit an employer's appeal and a subsequent trial on the issue of the employee’s
fraud. A majority of the appellate court, however, concluded that the supreme
court’s language explaining Moore and Joees was merely dicta and was thus not
binding on it. The majority then relied on a case it had earlier decided, H. arper v.
Administrator, Biureau of Workers’ Compensanon 13 to conclude that the common
pleas court lacked jurlsdmhon

{416} After ca_r-efelly reviewing these eonﬂicting authorities and the parties’
briefs, we are persuaded that the Fifth and Tenth Appellate Districts’ approach is the
Better~reasoned pesition. In those cases, the employers made a factually similar
argument to the one that HCESC rhakes i1efe that rthe'elaimant was not injured
within the course and scope of his employment Furthermore the Harper decision,
upoen whlch the Eleventh Appellate D]StI'lCt relied in the Brown case, is factually
distinguishable in that the employer in Harper had argued that the employee had
committed fraud by falhng to dlsclose an- extam shoulder eondltlon

(517} While we recogm?e that the supreme court has not squarely

addressed this issue, we e believe that the rationale and dicta in the Thomas case

uid, - .
12 11th Dist, No. 2000-P-0098, 2001-Ohio- 8720 .
13 (Dec. 17, 1993 ), 11th Dist, No,-93- T4863 '

99




OO FIRST DIS"[‘RIICT COURT OF APPEALS

supports the conclusion that HCESC's moﬁon for fraud directly questioned whether
Benton’s injury haﬂ occurred in the c.ourse of and had arisen out of her empioyment
with HCESC. As the Ohio Supreme Court sfated in State ex. rel. Liposchak v.
Indus. C_'omm., “whether an emplayee’s injury, disease, or death occurred in the
course of and arising out of his or her empl_oﬁent” is a right-to-participate issue
that is appealable to the common pleas court. ™

[M18} Because HCESC’sl rﬁotion in this case related directly to Benton’s right
to continue partic-ip-a’ting in the workers’ compensation fund for the injuries she had
suﬁtained in the March 19, 2003, automobile accident, it was proper for HCESC to
have appealed the Industrial Commission’s decision to the trial court under R.C.
4123.512. We, therefore, reiferse the judgmént of the trial é:ourt and remand this case
| for farther proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.
HILDEBRANDT, P.J., and CUNNINGHAM, J:, concur.

Please Note:

- The court has recorded its own entry on the date of the release of this decision.

14 Liposchak, supra, at 279; see, also, Felty, supra, at paragraph two of the syllabus; Afrates,
supra, at paragraph one of the syllabus; State ex rel Evans, supra, at paragrapl-one of the
syllabus; see, also, State'ex rel. Forest v. Anchor Hocking Consumer Glass, 10th Dist. No. 03AP-
190, 2003-Ohio-6077, at 96 (stating that “{iln an appeal pursuantto R.C. 4123512, the issues to
- be addressed by the trial court wéuld be th'se relating to the presence of a medical condition and
whether or not it was a work-related injury™). -
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_ IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO

' wi m% @ HAMILTON COUNTY, OHIO
b o

. I | )
DIAZONIA BENTON, . APPRALNO, C-o70223
' TRIAL NQ, A-c604684

1
i
!
./

Plalntiff-Appelles,
¥g. o - JUDGMENT ENTRY.

HAMILTON COUNTY RDUCATIONAL
SERVICE CENTER,

Defendant-sppellant,
and -
ADMINISTRATOR, OHIQ BURFAU
OF WORKERS' COMPENSATION, !
Defendant—ﬁppel}ee‘

This cavse wag heard upor the appeal the record the briefs, and arguments
~ The jodgment of the trial court is reversed and cause remanded for the reasons set
~ forth in the Deciston filed this date,

Further, the court holds that there were reasonable grounds for this appeal allows
no penalty and orders that costs ara taxed under App. R, 24,

The court further orders that 1) a cepy of this Judgment with a copy of the Declson
attache& constitutes tha mandats, and 2) the mandate be sant to the irial court for execution
under App, R 27, '

To The Clerk
Enter wpon the Jour

'e Court on August 22, 2008 per Order of the Court,

Byt

Prediding Judge
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" GOVERNING BOARD'OF THE " (Case No.
A1 HAMILTON COUNTY :

EDUCATIONAL SERVICE CENTER, “Trial Court Case No. AUGO9634
11083 Hamilton Avenve :

Llineltnati, Ohie 45231-1449 NOTICE OF APPEAL

Defendant-Appellant,

-y 5.
‘ DAIZONIA BENTON, B =
&‘ b 943 Wayernss Road %Ejg =
- Cincinnati, Ohio 45240 b
| xm;;:_:' m
Plaintiff-Appellee; ﬂ‘éa £y
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& " WILLIAM E. MABE, |
€ Administrator, Ohio Burean of -
- Warlkers’ Compensation 'fP PAHTIES SUMMONS
30 West Spring Street ( )CERT RAIL { )SHEHJFF ( )WAVE
Co Cloluinbus, Ohin 43266-0581 () PROCESS SEH%I; _L)JNOME
: CLERKS FiEs . HA4L0
Defendant-Appellee. SECURITY FOR uQST
DEPOSITED BY._J2K 1)
FILING CODE ... B L O/

Notrpc Is hereby given that Defendant-Appellant, Governing Board m“" Hamiltoh County

Educatwna] Service Center, 11ere13y appaa!s to the Court of Appeals of Hamlltdn Counry, First

Appe lata District, from the final judgment grantmg Pluintiff-Appeties’s Motion to° Bisiiss
entered in this action on the 15‘ day.of Match, 2(}07
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Raspcctﬁ.ﬁ]iy submitted,

DavidJ, Lampe (OY 9 -
ENNIS, ROBERTS SCHFR L. PA
12] West Ninth Street

Cincinnati, Qhio 452072

Telephone: (513) 421-2540

Facsimile: (513)562-4986

dlampe@erflepal.com

Attorney Jor DefenEantpAppeﬂam,
Governing  Board of Hamilton  Coynty
Fducational Service Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon attorney for Plaintiff-

Appellee, Gregory W. Bellman, 8¢, Weber Dickey & Bellman, 813 Broadway Strest, 1% Floor;

- Cincinnati, Obio 45202, and upon attorney for Defendant-Appellee, James M, Crrroll, Assistant

Ohio Attorney General, 441. Vine Street, Suite 1600, Cineinnati, Ohie 43202-2809; via ordinary

V.S, mail, this 28" day of March, 2007,
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CO'U_RT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

HAMILTON COUNTY EDUCATIONAL ¥ Case No. A0609684
SERVICE C]“NTT‘R ,
Defendnnt—}\p-peilant, Judge Rahert C. Winlder
-y~ ENTRY GRANTING
o : PLAINTIRE’S MOTTON TO
JFAIZONIA BENTON, et al. ‘ DISMISS

PlatnGff-Appellee.

This matter came before the Court for hearing on Plaintiff- Appellee, Daizonia
Benton’s, Motion to Dismiss. The Court has reviewed said motion and response thereto

and being fully apprised in the prenrises hereby GRANTS same.

IT IS SO ORDERED.

' COPY
Criginal signed for I’mng
Jude Robere Winkler

Judge Robert C. Winlder

Authon’ry
Schultz v.-Ohio Bureau of Workers' C'ompensanon 148 Ohio App.3d 310, (2002)

Feltyv. AT&T Technologies, Inc., 65 Ohio St.3d 234, (1992).
Copies to:

Gregory W. Bellman, Esq.
813 Broadway, First Floor
- Cincinnati, Ohio 45202

David Lamp_e,l_Esq._ _
121 West Ninth Street
Cincinnati, Ohio 45202

Jémes Carroll, Esq.

Agsistant Aftorney General

44) Vine Street, 1600 Carew Tower
Cincinnati, Ohio 45202
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COURT OF COMMON PLEAS
IAMILTON COUNTY, OHIO

Hamilton County Educational : Case No.: A0609684
Service Center : |
11083 Hamilton Avenue B : Judge Robert Winkler

Cincinnati, Ohio 45231
BWC No.: 03-889051

Defendant - Appellant,

William E. Mabe ; PLAINTIET - APPELLEE, DAIZONIA
Administrator, Ohio Bureau of : BENTON’S MOTION TO DISMISS
Workers’ Compensation :

30 West Spring Street
Columbus, Ohio 43266-0581

Defendant <Appellec
== and
Daizonia Benton

25 Fuclid Avenue
Cincinnati, Ohio 45215-4219

Plaintiff - Appellee

7:***'ﬂ-r'-n-r************x?*x**"'***wxw*?"-"***:"***w‘vx****kx*xxw#*xhKx*w****xwx*******

Now comes Plaintiff-Appellee, Daizonia Benton and asks this Court to Disrniss
Defendant—Apﬁellant Harritton County Educational Services” Notice of Appeal filed on or about

November 3, 2006, dug to this Cowt’s lack of subject matter jurisdiction over the pending Notice

.of Appeal.

On March 19, 2003, Plaintiff, Daizonia Benton was involved in a motor vehicle accident.
A workers’ compensation First Report of Injury was completed and filed by the Plaintiff on
February 18, 2005 which indicated that the Plamtlff Daizonia Benton’s motor vehicle accident

Defendant, Hamilton County Educational Service Center (heremafter identified as Dcfendant— R

1
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Employer). The claim was assigned claim number 03-889051, On March 9, 2005, the Bureau
of Workers” Compensation issued an Order allowing the Plaintiff’s Ohio. workers’ compensatioﬁ
claim for the conditions of sprain 6f neck, sprain jumbar and confusion of left elbow (attached
Exhibit 1). This Bureau of Workers* Compengation Order granted the Defendant, Hamilton
County Educational Service Center the right to appeal this Order, within fourteen (14) days of
receipt of said Order. The Defendant-Employer did receive said Bureau of Workers’
Compensation Order granting Plaintiff, Daizonia Benton’s claim and did nof appeal the

- allowance of the claim. Due to the employer’s failure to appeal the Bureau of Workers’
Compensation Order, this Order has become final and became Res Judicata as to the allowance
of Plaintiffs workers’ compensation claim. Thereafter, on April 27, 2005, Plaintiff requestcd'that
additional conditions be amended into her workers’ compensation claim. The Defendant,

. Hamilton County Educational Service Center elected to have the Plaintiff séheduled for an
independent medical exam with Dr. Roger Meyer. Based upon the Plaintiff’s medical history
and treatment, subsequent to the March 19, 2003 industrial injury, the Défendant’s doctor agreed
that the requested additional conditions of radiculopathy and L5-51 herniated disc were related to
the March‘ 19,2003, industrial injury, Despite the Defendant’s doctor’s recommendation of
causal relationéhip, the Defendant appealed the additional allowance of the DHO on December-
30, 2005. A staff level hearing was held on January 26, 2006, which again granted the additional
conditions of radiculopathy and L5-S1, herniated disc {atiached Exhibit 2). The Defendant-
Employer did not appeal the SHO order of January 26, 2006. The staff level hearing Order
additionally allowing the workers” compensation claim for herniated disc at L5-S1 and

Radiculopathy has become final and is Res Judicata.-

On Februéry 3, 2006, Defendant; Employer FHlamilton County Educational Service Center
filed a Motion requesting the Industrial Commission exercise continuing jurisdiction pursuant to
O.R.C. 4123.52 and requested a finding of fraud (attached Exhibit 3). On Tune 21, 2006, the
District Hearing Officer denied the Defendant Employer’s Motion. The employer appealed the
Distriet Hearing Officer Order on July 7, 2006. On August 30, 2006, the Staff Heéaring Officer ‘

also denied-the Defendant-Employer’s Motion ﬁﬁdihg “absolutely no evidence that the inj ired

2
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worker has misrepresented the purpose of her trip...on March 19, 2003, The Defendant-
Employer appealed this decision on Septenﬁber 18,2006, On September 19,2006, the Inﬂustrial
Commission refused the Sep'tefnber 18, 2006, appeal of the Defendant-Employer. The
Defendant-Hamilton Cbun.ty Educational Service Center thereafter proceeded to file a Notice of
Appeal pursuant to O.R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio
(atta.ched Exhibit 4). Plaintiff then filed her Complaint as requirecf under O.R.C. 4123.512,

In this case, the Defendant-Employer asserted the issue of common law fraud as a basis
for this Court’s review. However, Defendants Notice of Appeal and Answer alleging common

law fraud does not go to the right to participate under §4123.512. This Court lacks subject

matter jurisdiction necessary to hear the Defendant-Employer’s appeal.,

Y. Argument

In Ohio, the rights and duties under the Ohio Workers’ Compensation Law are purely

statutory. State, ex rel. Yaple v. Creamer, 85 Ohio St. 349 (1912). The rights and duties rest
exclusively on the grant of legislative authority by the enabling Workers™ Compensation Act.

State, ex rel. Kroger v. Indus Comm., 37 Ohio Law Abstract 509 (1942). (See also Fulton, Ohio

Workers” Compensation Law, Second Addition, §12.1).

kel

Ohio Revised Code §4123.512 provides the exclusive statutory scheme to appeal aﬁ o
Order of the Industrial Commission. There is no automatic right of appeal from an Ordcf of the
Industrial Commission to.a Court of Common Pleas. The Ohio Supreme Court in Felty v. AT&T
Technologies, Inc, (1992), 65 Ohio St.3d 234, acknowledges this, stating, “litigants may only

appeal decisions of the Industrial Commission that determine whether an employee is or is not
entitled to be compensated for a particular claim.” [d. At239. Felty also states that a direct

appeal to the common pleas court under §4123.512 is the most limited form of review available
to Industrial Commission litigants. [d. At 237,
The determination of whether the common pleas court has éubject matter jurisdiction

.
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.. depends on the type of decision issued by the Industrial Commission. Id. As the Felty Court - -
noted, “The Ohto Supreme Court has limited the statutory language of R.C. §4123.512 so that
only decistons reaching an employee’s right to participate in the workers’ Qompensatioh'sysfem, :
because of a specific injury or occupational disease, are appealable under R.C. §4123.519 (now
known as O.R.C. 4123.512.)" 1d. A decision by the Industrial Commission does not determine a.

right to participale in the State Insurance Fund, unless the decision is finalizing an allowance or

disallowance of the employee’s claim. Afiates v. Lorain, 63 Ohio St.3d at 27 (1992). (See also
State, ex rel. Evans, v. Indus. Comm. (1992), 64 Ohio St3d 236 at 238).

Additionally, pursuant to Ohio Revised Code §4123.511 (1)}(4) the Administrator or the
[ndustrial Commission Has the exclusive authority to determine whether a claimant has
éommitted fraud in his or her receipt of benefits. Jurisdiction to determine whether or not a
claimant has committed fraud, in his or her receipt of benefits, lies with the Industrial

Commission or the Administrator. Any allegations of fraud must first be héard and determined ‘

by the Industrial Commission. Ohio Revised code §4123.511 ()(4). Schultz v. Ohio Bur. of
Workers’ Comp.. 148 Ohio App.3d310 (2002). Additionally, the sole method to challenge a

finding by the Industrial Commission in respect to an allegation of fraud, is for the dissatisfied

party to file a complaint for a writ of mandamus.

Defendant’s Notice of Appeal of alleging the Industrial Commission’s refusal to exercise

continuing jurisdiction and find fraud is not a right to participate issue under §4123.512, and thus

is cutside this Court’s jurisdiction. In the case of Schultz, the Industrial Commission determined
that the claimant had committed fraud in her receipt of workers’ compensation benefits, when it

- found she had been working part time, while collecting permanent and total disability
compensation benefits. Id. at 311-312. The claimant then filed a.complaint in the county’s Court
of Commeon Pleas. Id. The Court 6f Gommon Pleas dismissed her compléint based upon lack of
subject matter jurisdiction pursuant to §4123.512, Id, at312. The Court of Appeals affirmed the
decision of the Court of Common Pleas, basing its decision on the Supreme Court of Ohio’s
determination that the jurisdictioﬁ conferred upon the commoﬁ,pleas courts by §4123.5 12

includes only issues regarding to the right to participate. Id,
4 .
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The claimant in _S_g;lﬁ_liigargued that the trial court devived its jurisdiction over the
Industriaﬂ camnﬁssion from §4123.512 and that section’.S 12 authorizes the trial court to evaluate
Industrial Commission determinations of fraud. Id. At313. However, this argument is
misplaced because §4123.512 states that a claimant can only appeal an Industrial Commission
determination to the court of common pleas, “other than a decision as to the extent of disability.”
Schultz argued that this Iimitatioﬁ did not exclude the Industrial Commission decisions

pertaining to fraud, an argument that lacked merit due to the narrow construction of the scope of

jurisdiction under §4123.512 by the Supreme Couwrt of Ohio.

The Schultz court specifically held:

A decision of the Industrial Commissicn “does not determine an employee’s right to
participate in the State Insurance Fund unless the decision finalizes the allowance of
disallowance of the employee’s claim.” “State ex rel. Evans v. Indus, Comm,. (1992), 64
Ohio St.3d 236, 594 N.E.2d 609, paragraph one of the syllabus. Thus, litigants may only |
appeal decisions of the Industrial Commission that deterrnine whether an employee is or
is not entitled to be compensated for a particular claim.” FIelty, 65 Ohio St.3d at 239, 602

N.E.2d 1141,

Schultz does not contend that the Industrial Commission’s decision dealt with her right to
participate in the Workers” Compensation program. Instead, Schultz argued that because
none of the Ohio Supreme Court cases construing R.C. 4123.512 jurisdiction involves -
fraud, those cases do not restrict a trial court from reviewing a finding of fraud. We find
that Schultz’s argument ignores the clear, plain meaning of the Ohic Supreme Court’s
holdings. In stating that R.C. 4123.512 confers jurisdiction “only” upon decisions
involving the right to participate, the court has clearly excluded all other decisions,
including decisions involving fraud, from the common pleas courts jurisdiction. Schultz
at paragraphs 13 and 14,

The Court of Appeals in Schultz found the plain meaning of the Ohio Supreme Court’s
holdings to be that §4123.512 confers jurisdiction only upon decisions that involve the right to
participate, and that the Supreme Court of Ohio has clearly excluded any other decisions,

including any that involve fraud, from the jurisdiction of the common pleas court. Id, At 314,

The finding of the Court in Schultz is consistent with the holding of the éour‘t inLTV

Steel Co. V. Gibbs, 109 Ohio App. 3d 272 (1995). In that case a self-insured émployer in a
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Workers’ Compensation claim atternpted to file an action in the Court of Common Pleas to
recoup an over payment paid to a Workers” Compensation claimant based on fraud. The
Common Pleas Court in that case determined there was no subject matter jurisdiction and

dismissed the action, stating:

The jurisdiction of the court of common pleas in workers’” compensation matters is
statutory in origin. Breidenbach v. Mayfield (1988), 37 Ohio St.3d 138, 140, 524 N.E.2d
502, 503 (“Courts of Common Pleas do not have inherent jurisdiction in workmen’s
compensation cases but only such jurisdiction as is conferred on them under the
provisions of the Workmen’s Compensation Act”). R.C. 4123.519 (now R.C. 4123, 512)
states that “[t] he claimant or the employer may appeal a decision of the Industrial
Commission *** other than a decision as to the extent of disability, to the court of
common pleas ***” This has been construed to mean that the appellate jurisdiction of
the common pleas court is strictly limited to a determination as to a claimant’s right to
participate in the fund. Felty v. AT&T Technologies, Inc, (1991), 65 Ohio St.3d 234,
237-238, 602 N.E.2d 1141, 1144-1145; Afrates v. Lorain (1992), 63 Ohio St.3d 22, 584
N.E.2d 1175; paragraph one of the syllabus. Appellant LTV seeks to avoid this
LIrlSdiCthIlal limitation by arguing that its claim for recouprient of an overpayment of

' beneﬁts is based on traditional common law causes of action of which the trial court has
original jurisdiction. “The Industrial Commission has discietion to determine whether
there is evidence of fraud, new or changed circumstances occurring subsequent to an
order, or a mistake prejudicing one of the parties, prior to the exercise of its continuing
jurisdiction pursuant to R.C. 4123.52 to change an order which has become final.”

The commission has not yet considered, much less determined, whether LTV entitled to
recoupment herein. :

Since the common pleas jurisdiction is limited to appeals regarding the right to participate
in the fund and not the extent of participation, a right to recoup overpayments would not
be within the jurisdiction of the Common Pleas Court. LTV must seek redress from the
commission and then if dissatisfied, may file a complaint for a writ of mandamus with the
Tenth District Court of Appeals. Felty, supra, 65 Ohio St.3d at 237, 602 N.E.2d at 1144:
State ex rel. Cook v. Zimpher (1985), 17 Ohjo 5t.3d 236, 237, 17 OBR 474, 475, 479 '
N.E.2d 263, 264: State ex rel. Hawley v. Indus. Comm. (1940), 137 Ohio St. 332, 18

0.0. 519, 30 N.E.2d 332 syllabus. The trial court properly determined that it was without
subject matter jurisdiction to consider whether LTV was entitled to recoupment of an |
alleged overpayment made to Brown., LTV Steel, at 275-277,

in the present case, Defendant Hamilton County Educational Service Centers filed their-

Notice of Appeal in the Court of C(_)mmon Pleas, in Hamilton County Ohio. As stated above, the
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Defendant-Employer requested (he-Industrial Commission to invoke continﬁing jurisdiction
pursuant to 4123.52 on issues that had already 'Seen decided and not appealed. Thé Industrial
Commission refused to exercise continuing jurisdiction to find fraud. Continuing jurisdiction
issues taken pursuant to 4123.52 for a claim for fraud are not within the jurisdiction of the Court
of Common Pleas. It does not fall within the realm of the right to participate under §4123.512.
Pﬁrs_uant to R.C. §4123.511 (7)(4), the Administrator or the Industrial Commission may
determine whether a claimant has committed fraud in his or her receipt of benefits. Schultz v,

Ohig Burean of Workers’ Compu. 148 Ohio App.3d 310 at 315 (2002). In Schullz, the court

found that the rights of employees are not governed by common law, but are conferred by the
General Assembly. Id. A finding regarding fraud involves a right conferred by the General
Assembly, and can not be heard in the Court of Common Pleas. Id. The claim of fraud is nota .
decision by the Industrial Commission that 13‘ appealable to the Court of Cominon Pleas level.
Id. Theréfore, the Defendant’s Notice of Appeal must be dismissed, due to a lack of subject

" miatter jurisdiction in the Court of Common Pleas.

CONCLUSION

The Defendant, Hamilton County Educational Service Center is attempting to raise an
allegation of the Industrial Commission’s refusal to exercise jurisdiction to find fraud before this
Court by filing a Notice of Appeal. However, this comrt does not have jurisdiction to hear a
réfusal of continuing jurisdiction based upon fraud allegations pertaining to workers’
compensation claims. Jurisdiction to hear allegations of the Industrial Commission’s refusal to
exercise jurisdiction to find fraud is vested solely in the Industrial Commission and the
Administrator of the Bureau of Workers® Compensation. Determinations of continuing
jurisdiction made by these agencies regarding fraud are reviewable only through the filing of a
Complaint seeking a writ of mandamus. For the reasons discussed above, the Pla.inﬁff, Daizonia
Benton, ‘IBSpethtu requests this hon.orable Couwrt grant her Motion to Dismiss the Defendant-
~ Appellant Hamilton County Educational Service’s Notice of Appeal and that the Defendant-

Appellant be taxed with court costs and that attorey’s fees and expenses be awarded to- Plaintiff,
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 Respectfully,

~813 Broadwgy, First Floor
Cincinnati/ Ohio 45202
(513) 621-2260

CERTIFICATE OF SERVICE

A copy of Plaintiff- Appellee’s Motion to Dismiss was sent by regular U.S. mail to David
Lampe, Esq, at Ennis, Roberts & Fischer Co., LPA., 121 West Ninth Street, Cincinnati, Ohio

" 45202 and James Carroll, Assistant Attorney General, 441 Vine Street, 1600 Carew Tower,

Cincinnati, Ohio 45202, thise24 &ay of January, 2007.

cgbry V/Bellman (0067740)
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HAMILTON COUNTY EDUCATIONAL : —
SERVICE CENTER . FILED
11083 Hamilton Avenue | : - A060968¢4
Cmcmnat:, Ohio 45231 : | Case No.
vs- | (Fudge )
DAIZONIA BENTON
25 Buclid Avenue r B
Cincinnati, Ohio 45215-4217 NOTICE OF APPEAL
and - ' : ,
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30 West Spring Street : : §SECURITY FOR COST
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Appellees. -

B ! : - COMES NOW Appellant, Hamiltori County Educational Service Center, who hereby éerves
| Notice ofits Appeal from the Decision of the Staff Hearing Officer of the Industrial Commission of
Ohic-dated September 1, 2006 numbered 03-889051. This Order denied Appellant’s Motion for a
Finding of Fraud, and speciﬁéally Appellant’s Motion that the Industrial Commission of Ohio
exercise its continuing jurisdiction under RC 4123.52 and find that Appellee was not within the
course and scope of her employment when she was injured'i.n a motor vehi’gif_: acqideht that (;(:_CU:(‘red :
on or around Marc_h 19, 2003.
| Sdid Order was ﬁn_‘ther ﬁppealed to the Indﬁstrial Commission of Ohip, who refu_sgd to hear .

e K ppellant’ s""ap'peai"b‘y—o—r‘déf‘datéd"sep‘t‘“eﬁib‘ér"’zi%rﬂ)@6}*=I‘ﬁﬁ1'aﬁﬁ*ﬁu‘“rﬁbja‘“03-‘é 8905 1T Difzonia




n is the claimant-employee and Hamilton County Educational Service Center is the emb‘ldyer.‘

Said appeal is taken pursuant to Ohio Revised Code 4123.512.

Respectfully submitted,

David J. Lampe (8472890)
ENNIS, ROBERTS\& FISCHER CO., LPA
121 West Ninth Street
Cincinnati, Ohio 45202-1204

' (513) 421-2540
(513) 562-4986 facsimile
dlammpe@erflegal. com

Attorney for Appellant, Hamilton County
Educational Service Center

CERTIFICATE OF SERVICE

The _u'ndersi gned h;areby certifies that a copy of the foregoing Notice of Appeal was served
upon Gregory W.. Bellman, Sr., Weber Dickey & Bellman, 813 Broad’way Street, 1% Floor,
Cincinpati, Ohio 45202, attorney for employee, Daizonia Benton, and upon William E. Mabe,
A;dm_inistrator, Ohio Bureau of Workers” Compensation, 30 West Spring Streéet, Columbus, Ohio

43215, via ordinary U.S. mail, this 7 day ofNovcmbef, 2006.

David J. Lampe

O
/
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- The Indtistrial Coinmission of Ohio

RECORD. OF PROCEEDINGS

Claim Number: Q3-889051 Claims Heard: 03-889051
A LT-ACC-PE-COV
PCN: 2060871 Dajzonia N. Benton

DAIZONIA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

1C-12 Notice Of Appeal filed by Employer on 09/18/2006,
Issue: 1) Fraud

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it {s ordered that the Appeal filed 09/18/2006 by the

Employer from the order 1ssued 09/01/2006 by the Staff Hearing Officer be
refused and that copies of this order be mailed to all interested parties.

This appeal was reviewed by two Staff Hearing Officers on behalf of the
commission., Both Staff Hearing Officers concur with this decision,

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
TO EXTENT OF DISABILITY, TO THE COURT OF COMMON PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE CRDER, SUBJECT 7O THE LIMITATIONS CONTAINED IN OHIO REVISEQD
CODE 4123.512.

Date Reviewaed: 09/19/2006 (BJ)
Typed By: bb C. Matthews

Date Typed: 09/20/2006 Staff Hearing Officer
Findings Mailed: 09/23/2006

Electronically signed by
C. Matthews

The parties and representatives listed below have been sent this record of
proceedfings. If you are not an authorized representative of efther the
injured worker or employer, please notify the Industrial Commission.

-03-889051 ID Ne: 16150-90

‘Daizonia N. Benton . Gregory W Bellman

25 Euclid Ave : 813 Broadway St 1st FI
Cincinnati OH 45215-4217 ) Cincinnati OH 45202

Risk No: 33100051-0 - ‘1D No: 10-B0

Hamilton County Educational Service w*x*(Gates McOonald Company***
11083 Hamiltom Ave PO Box 182032

Cincinnati OH 458231-1409 Columbus. OH 33218

- 8-




The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05 .
**¥OWC - Special Investigations Uni
30 W Spring St. L-28

Columbus OB 43266-0581

BWC, LAW DIRECTOR

-39-
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FILE‘_NO.BOI 0915 *06 PM 02:26 ID:ENNIS ROBERTS & FISCHER FAX!513 562 4938

Indugtrial Commission of Ohio

Enmployee:

Dnizonin Benlon

707 Burns Avenuo, Apl. 7
Cineinned|, Ohio 45216
County:

Telephane:

Cloiomnt Represantative’s

Gregory W. Bellman, Sr., Hay,
Weber Dickey & Bellman

813 rondway Strest, 1 Plour
Cinginuati, (hie 45202
Talephons: (513) 621-2260
Fax: (513) 621-2389

pAck

NOTICE OF APPEAL

CLAIM NUMBRR: 03-58%051

L
Hamilton County Kduuational Servies Center
11083 Hamtlion Avenue

Cincinnati, Oldo 45231

County: Iiamiltonr County, Dhio

Telephone (513) 674-4200

Enployer Reprosentative’s 111
David J. Lampo

Ttieds, Roherts & Fischer Ca,, LA,
121 W, Minth Slreel

Cluciunati, Ohio 45202

Tolephone: (513} 421.2540

Fax: (513) 562-4086

COMES NOW the amployer, Hamilion County Rducetional Service Center, wha hersby appeals the
Septsmbor 1, 2006 Ovder of the staff hewring olficer denying the employer's Mation for 4 Finding of

Preud. ‘The smployer ngserts that employes, Daizonin Benlon, was nul within the eourse and scope of
emptoyment when she was injurod In a motor vehlels sceldent on March 19, 2003, As such, the
employee's filing of a claim to participate in the benefits of thy Ohio Woskers' Compensation Fund for
injurles arising aut of the March 19, 2003 motor vehlola accident was fatse and frauchulont,

RACKED ON IR

MOTION/BPPERL,

DATE. -
INETIAL
1SSUE %ﬂﬁ

Ricelved  Sep-15-00 {H:98 Fron-613 G2 4906

—40-

Respecsfally submitled,

David 4, Lumwmza%) 0
MINNTS, ROE S & FISCHER, LA
121 Weut Ninth Street

Ciincinnati, Ohio 45202

‘Lelephone: {513) 4212540

Fuesimite: (513} 562-4936
diampefilorlieyal.com

Atlarngy  for  Employer,  Hamilton  Counly
Edvcatinngl Serviva Canter
Ta=l.c.¢Intl. hearing @ Page 003




FILE No 801 0916 '06 PH 02:30 1D:ENNIS ROBERTS & FISCHER FAX:!513 BE2 4986 PAGE 4

0/5{ gcgﬂ?ﬂg}]

CERTIFICATE OF SERYVICE
[ certify that a copy of the foregoing way sorved wag served upon Qregory W. Bellman, Sr.,
Weber Dicksy & Rellman, ¥13 Broadway Streat, 1™ Hloor, Cincﬁumti. Ohio 45202, atternsy for
.&mploycc, Naizonia Benton, and Upon Daizania Benfon, 25 Ruelid Avenus, Cinclnnati, Ohio 45215, via
ordinary U.S, mall, this 15 _duy of September, 2006,

DLy

David J. L.nmﬁU ]

Recafved  Sep=lB-06 16:4f From-13 562 1988 Tol.c.cintl. hwariog & Page 0D
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

A Ciaim Number: 03-889051 ~ - Claims Heard: 03-885%051
|.T-ACC-PE-COY
PCN: 2060871 Dajzonia N. Benton

DATZONTA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISG L5-51; RADICULOPATHY.

This matter was heard on 08/25/2006 before Staff Hearing Officer Norman W,
Litts, Jr, pursuant to the proyisions of Ohio Revised Code Section
4121,35(B) and 4123,511{N} on the Tallowing:

APPEAL  of DHO order from the hearing dated 06/14/2006, filed by Employer
on 07/07/2006.
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, thelr respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE TNJURED WORKER: Injured Werker, Mr. Beliman, Ms. Woods
APPEARANCE FOR THE EMPLOYER: Me. Lampe, Ms. Myers, Ms. Jones, Ms. Siegel

_ ) Mr. Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
06/14/2006, is affirmed with additional reasoning.

The employer's appeal, filed 07/07/2006, is denied.
The employer's C-B6 motion, filed 02/03/2006, 1s denied.

The employer's motion reguesting that the Industrial Commission exercise
the continuing jurisdiction provisions of ORC 4123.52 and revisit the
allowance of this claim on the grounds that the injured worker committed
fraud 13 denled.

This c¢laim is predicated upon a motor vehicle accident which occurred en
03/19/2003 when the injured worker was in route from her office to Group
Health Associates in Clifton to pick up a medical form for a child enrolled
in a head start program.

The employer acknowledges the fact that a motor vehicle accident involving
the injured worker occurred on 03/19/2003. However, the employer alleges
that the injured worker has been untruthful, or fraudulent, concerning the
purpese of her trip to Clifton. Specifically, the employer argues that the
injured worker was not on her way to pick up a child's medical record at
the time of the motor vehicle accident. Further, the employer argues that
the injured worker fraudulently misvepresented the purpose of her trip in
order to secure Workers' Compensation benefits.

The Staff Hearing Officer rejects the employer's argumént,




The Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 03-883%05]

The Staff Hearing Officer finds that there is absolutely no evideace that
the injured worker has misrepresented the purpose of her trip to Group
Health Associates on 03/19/2003.

Rather, the testimony of the witnesses at hearing supports the injured
worker's position.

Ms. Charm S$iegel, the individual in charge of the medical records at Group
Health Associates in Clifton, testified that the injured worker's story was
plausible. Ms. Siegel stated that it was possible that the injured worker
was on her way to retrieve a medical form filled out by & doctor at Group
Hgalth Associates. Ms. Siegel further stated that the records department
at Group Health Associates would not have & record of a form filled out by
a doctor at Group Health Associates if the form was presented dirvectly to
the pediatrics department and the doctor signed the form and returned it to
the party requesting the doctor's signature,

Ms. Diana Woods was the injured worker's supervisor on 03/19/2003 and Ms.
Wends testified that the injured worker's story fs plausible,
Specifically, Ms. Woods testified that it was in the scope of the injured
worker's employment to pick up medical recerds. Ms, Woods further
testified that it was not uncommon for an individual with the injured
warker's job to pfck up medical records.

Based on the testimony of Ms. Siegel and Ms. Woods, the Staff Hearing
Officer concludes that there is no evidence that the injured worker
fraudulently misreprasented the purpese of her trip to C1iften on
03/1%/2003.

Accordingly, the emplayer's C-86 motion filed 02/03/2006 is denied.

A11 evidence on file was reviewed.

This order is based on the testimony of Ms. Woods, Ms. Siege! and the
injured worker.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.chioic.com or the Appeal
(1€-12) may be sent to the Industrial Commission of Ohio,

Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

Typed By: sn
Nate Typed: 08/30/2006 Norman W. Litts, Jr.
Staff Hearing Officer
Findings Mailed: 09/01/2006
: Electronicaily signed by
Norman W. Litts, Jr.

The parties and represéntatives 11sted below have béen sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90
Daizonia N. Benton Gregory W Bellman
25 Euclid Ave 813 Broadway S5t 1st F1

- Clncinnati OH 45215-4217 Cincinnati OH 45202
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The Industrial Commisston of Ohio
RECORD OF PROCEEDINGS

Claim Number: - 03-889051

Risk No: 33100051-0 IR No: 10-80

Hamilton County Educational Service ***Gates McDonald Company*¥#
11083 Hamilton Ave PO Box 182032

Cincinnati QH 45231-1409 Columbus OH 43218

I No: 217682-91
David Lampe, Attorney
121 W 9th 5t
Cincinnati OW 45202

ID No: 2000-05

**%BYC - Special Investigations Uni
30 W Spring St. L-28

Columbus QH 43266-0581

BWC, LAW DIRECTOR
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OHIO BUREAU OF WORKERS’ COMPENSATION

The employer, Hamilton County Educational Service Center, hereby serves Hotice that it

Injured Worker:  Daizonia Benton Claim #: 03-889051
2152 Millvale Court
Cineinnati, Ohio 45225-1248
Employer:  Hamilton County Education Setrvice Center _
11083 Hamilton Avenue e
Cincinnati, Ohio 45231 &,
NOTICE OF APPEAL 7w
= v
t"‘ LA

i

.,
3

appeals the June 27, 20Q6 Order of the District Hearing Officer on the employer’s C86 Motion to
assert its continuing jurisdiction and vacate thé Bureau of Workers® Compensation Order aatcd
March 9, 2005 which allowed this claim. The employer contends that at the time of the
cmployec’s March 19, 2003 motor vehicle accic?cnt, she was not within the course-and scope of

her employment, and that the eroployee f-raudulehtly reported her injury as a workplace injury.

Respcctfui‘ly submitted,

Dasecd - oma

David J. Lampe (80]/2890) U '
FENNIS, ROBERTS & FISCHER, L.P.A.
121 West Ninth Street

Cincinnati, Ohio 45202
Telephone: (513) 421-2540
Facsimile: (513) 562-4986
dlampe(@erflegal.com

Authorized Representative of Employer,

Hamilton County Educational Service
Center '
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CERTIFICATE OF SERVICE,

I hereby certify that a copy of the foregoing was served upen Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon Gregory W, Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Street, 1* Floor, Cincinnati, Ohio 45202, via ordinary U.S.
1~ . '
mail, this ™ day of July, 2006.

David J, Lm’npe\ Q
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The Industrial Commission of Ohin

RECORD OF PROCEEDINGS

Claim Number: 03-889051 Claims Heard: 03-889051
LT-ACC-PE~COY
PCN: 2060871 -Daizonia N. Benton

DAIZONIA N, BENTON Hmm.mm

2152 MILLVALE CT
CINCINNATI OH 45225-1248 JUN 2 7 2006

Date of Injury: 371972003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK{ SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 06/14/2006 hefore District Hearing Officer Joseph
W, Mayer pursuant to the provisions of Ohio Revised Code Sectien 4121.34
and 4123.511 oh the following:

(~86 Motion filed by Employer on 02/03/2006
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Admin{strator of the Bureau of Workers!
Compensationh not Tess than 14 days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, G. Bellman

APPEARANCE FOR THE EMPLOYER: M. White, T. Lampe, Ms. Jones, Ms. Gates,
Ms. Monree, Ms. Woods

APPEARANCE FOR THE ADMINISTRATOR: Mo Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Employer on 02/03/2006 1s denied.

It 15 the finding of the District Hearing Officer that the employer of
recard requested that the Industrial Commissien of Ohio assart its
cantinuing Jurisdiction and vacate the Bureau of Workers' Compensation
prder dated 03/092/2005, which allowed the cTaim, In 1ts mation, the
employer alleged that the claim was allowed due to the injured worker's
fraudulent activities. Specifically, the employer alleged that the injured
worker lied about the fact that she was in the course of and scope of her
enployment at the time of the motor vehicle accident on 03/19/2003, which
is the {ncident that caused the injured werker's injuries allowed in the
claim. '

It 1s the finding of the District Hearing Officer that the employer his not
met the burden of proof establishing that the injured warker committed
fraud or 1ied about the reasons she was traveling to a Group Health
Associates office on 03/19/2003, Specifically, there is no evidence to
support the allegation that the injured worker lied. There is no evidence,
gither in the claim fite or in the testimony presented at hearing, that
established that the injured worker Tfed about the reasons for her travel
at the time of the motor vehicle accident on 03/19/2003, Actually, Ms.
Diane Wonds testified that 1t was part of the injured worker's Job to
travel to medical offices to obtain medical records for children
participating in head stari programs. Ms. Woods testified that due to
state audits it wis Necessary to-obtain the medical records 1n an expedited

fashion.

DHOSFCTZ Page 1 sn/sn
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The Indostrial Commission of Ohio
RECORD OF PROCEEDINGS

Clatm Number: 03—889051

Therefore, it is hereby the order of the District Hearing Officer that the
employer's request for a finding of fraud and order vacating the Bureau of
Workers' Compensation order dated 0370972005 {s denied.

This order 15 based upon the testimony of Ms. Woods presented at hearinag,
tha testimony of Ms. Jones presented at hearing, the testimeny of Ms., Gates
presented at hearing, the testimony of Ms. Menvoe presented at hearing and
the tocal travel expense report statements filed by the employer of record

on 01/24/2006,
A11 evidence in claim file was reviewed and considered,

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohicic.com or the Appeal

(IC-12) may be sent to the Industrial Commission of Ohio
Cincinnati District Office, 125 £. Court $t., Suite 60
Cincinnati OH 45202,

Typed B I -
Date Typed 06/21/2006 Jasfph W, Meyer ~

Date Received: 03/22/2006 Di¢trict Hearing pfficer
Notice of Contested Claim; 03/21/2006 ‘
Findings Mailed:

The parties and representat1ves 1isted below have been sent this record of
proceedings, If you are mot an authorized representative of efther the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90

Daizonia N. Benton Gregory W Ballman

2152 Millvate Ct 813 Broadway St 1st F
Cincinnati OH 45225-1248 : Cincinnati OH 45202

Risk Mo: 33100051~ ID No: 10-BO

Hamilton County Educational Seryice wikGates McDonald Company*#*®
11083 Hamilton Ave PO Box 182032

Cincinnati OH 45231-1409 Columbus OH 43218

10 No: 217682-91
David Lampe, Attorney
121 W 5th St
Cincinnati OH 45202

ID No: 2000-0%

*#*BYC - Special Investigations Uni
30 W Spring St. L-28

Columbus OH 43266-0581

BWC, LAW DIRECTOR
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing was served upon Daijzonia Ben'tﬁn, 2152
Millvale Court, Cincinnat[; Ohio  45225-1248, and upon Gregory W. Bellman, 3r., Weber '
Dickey & Bellman, 813 Broadway Street, 1*' Floor, Cincinnati, Ohio 45202, via ordinary U.S,
mail, this 'j_rl(aay of July, 2006.

Dot |
\V

- L—“““\\,QL___

David J. Lampe 0
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OHIO BUREAU OF WQRKERS’ COMPENSATION

Injured Worker:  Daizonia Benton Claim#:  03-889051
2152 Millvale Court
Cincinnati, Ohio 45225-1248

Employer:  Hamilton County Bducation Service Center
11083 Hamilton Ayenue
- Cincinnpati, Ohio 45231

C-86 MOTION

Employer, Hamil';on County Lducational Service Center, hereby moves the Ohio Bureau
of Workers® Compensation/Indusirial Commission to revoke and/or vacate its ciecision to al]ov»:‘
injured worker, Daizonia Benton, to participate in the workers’ compensation fund for the
condiﬁ;i_ons-, of: sprain of neck; sprain of lumbar region; contusion of left elbow; gnd addi;ional
allowances of spondylolisthesis at L-5; herniated disc at L.5-S1; and radiculitis arising out of a
March 19, 2003 au£0mobile accident, The basis for Employer’s Motion is that the injpred
worker was not within the course and scope of hher empioyment at the time she was involved in
the March 19, 2003 automobile aceident which allegedly caused her industrial inj“ury.

Employer will present evidence that the injured worker’s stated reasons for traveling to
Group Health Associates’ .Ch'fton office on March 19, 2003 to obtain medical records for a
student - and/or c.[ie.nt were false and fraudulent and that the injured worker was, in_-faCt, not
performiing.a ﬁ;;)ctioﬁ of her employzncn;a with the Emp]qyef'a;t the time of the éfdrem’entioned

" aufordobile accident.

= o




.Ir} support of this Motion, the Employer has previously filed with the Industr@al
Commission of Ohio the following: |
(1) The March 19, 2003 Ohio traffic crash report; -
(2)  Hamilton County Bducational Service Center_ Head Start local travel
expense statements for the injured worker for March of 2003;
(35 Hamilton County IMead Start sick leave usage form for- employee
specifying dates of requested leave of March 20, 2003 through March 28,
200%;
{4y  March 14, 2005 correspondénce from Karen Monroe at Hamilton County
Educational Service Centervidentifying employee’s days miss‘ed from
work following the March 19, 2003 automobile accident;
(5)  Hamilton County Head Start program job description for a family
education associate;
(6)  February 17, 2005 First Report of Injury or Occupational Disease filed
with the Bureau of Worker's Compensation; |
(7) May 6, 20‘02 minutes of meeting defining the job responsibilities of a
family education associate;
(8)  Affidavit of Dianne Woods;
(Qj October 27, 2005 deposition transcript. of injured worker, Daizonia
) Benton.
In addition to the previcusly filed documents, thé' Employrer files, in conjunction with this
‘Mroti(an, monthly attendance rosters for Hamilton County Educational Service Ccnter Hlead Start
for Children’s World .Forest Park; Scotland CC: and Sharon Hill Forest Park for the month of

'M‘arc':h; 2003. Employer is contiﬁuing to investipate "‘chis%d&im-..ﬂnd‘ will supplement this MQ_ﬁOI‘l

T




with additignal documents upon receipt, Copi es of all additional documents will be served upon

counsel for the injured worker,

Respectfully submitted,

David J. Lamp&0072890)  ° '
BENNIS, ROBERTS & FISCHER, LP.A. ~
121 West Ninth Street

Cincinnati, Ohio 45202

Telephone; (513)421-2540

Facsimile: (513) 562-4986
dlampe@erflepgal.com

Authovized Representative of Employer,
Hamilton County Educational = Service

Center

CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foregoing was served upon counsel for inured worker,
Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1% Floor, Cincinnati, .
Ohio 45202, via ordinary U.S. mail, this_1__ day of February, 2006.

David J. Lamp
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The Industrial Commission of Ohio ‘
JAN 28 20is ‘

Claim Number: 03-883%051 Claims Heard: 03-889051
LT~ACC~PE-COV : -
PCN: 2051671 Datzonia N. Benton - 03-327870 - Ref

DAIZONIA N, BENTON
2152 MILLVALE CT
CINCINMATI OH 45225-1248

Date of Injury: 3/19/2003 fisk Number: & 33100051-0

This claim has been previcusly allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-51; RADICULOPATHY.

This matter was heard on 01/26/2006 before Staff Hearing Officer
Christopher M. Kalafut pursuant to the provisions of Ohio Revised Code
Section 4121,35(B) and 4123.511(D) on the following:

1C-12 Notice Of Appeal of DHO order from the hearing dated 12/12/2005,
filed by Employer on 12/30/2005,
Issue: 1) Additional Allowance = SPONDYLOLISTHESIS AT LG

2) Additional Allowance - HERNIATED DISC AT L5-51

1) Additional Allowance - RADICULITIS

Notices were majied to the injured worker, the employer, their respective
representatives and the Administrztor of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INOURED WORKER: Bellman
APPEARANCE FOR THE EMPLOYER: Lampe, D. Jones, T. Seta, Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
12/12/2005, 1s af¥irmed.

The injured worker's C=86 motion filed 04/27/2005 requesting allowance of
the additional conditions of HERNIATED DISC AT L5-51 AND RADICULOPATHY f{s

granted.

The Hearing Ufficer finds that the requested conditions are cansally
related to the 03/19/2003 industria) {nJury and the allowed conditions in
the claim.

Therefore the claim f's additionally allowed for the conditions of HERNIATED
DISC AT L5-S1 AND RADICULOPATHY.

* The portion of the C-~86 motion filed 04/27/2005 requasting allowance of the
additional condition of spondylolisthesis at L5 is dismissed per the
- injured worker's representative's withdrawal of that condition at hearing.

The Hearing Officer's decision is baéed on the report of Dr. J, Eislen
dated 04/04/2005 and the report of Dr. Meyer dated 12/01/2005,

An Appeal from this order may be filed within I4 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(1C-12) nay be sent to the Industrial Commissien of Ohio,

Gincinnati District Office, 125 E, Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202,

$HO1 Page 1 sn/sh
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The Industridl Commission of Ohio
RECORD OF PROCEEDING

Claim Number: 03-889051

FINDINGS MAILED |
JAN 28 2000 j

Typed By: sn '?’{W W

Date Typed: 01/26/2006 Cgﬁristoﬁher Mf Kalafut
taff Hearing Officer

Findings Mailed:

The parties and represesntatives 1isted below have besen sent this record of
proceedings, If you are not an authorized representative of either the
injurad worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90

Dairxonia N. Benton Gregory W Aellman

2152 Mitlvale Ct 813 Broadway St lst F1
Cincinnati OH 45225-1248 Cincinnati OH 45202

Risk No: 33100051-0 ID Ho; 10-80

Hamilton County Educational Service *k*Gates McDonald Company**¥
11083 Hamilton Aventde PO Box 182032

Cincinnati OH 45231 ' Columbus DH 43218

BWC, |AW DIRECTOR

sHo1 ' “4%e 2 sn/sn

An Equal opportunity Rmployer
and gorvipe pravldox
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F_ILE No.B02 12,30 '0% PN 03:44 ID:ENNIS ROBERTS & FISCHER FaAX:513 562 4986

Industrial Cammission of Ohiv

* Naizonia Romton

707 Burtie Avenue, Apt. 7
Cincinnati, Ohio 45210
County:

Telephone:

Clralmant Ropregentative's T
Gregory W, Dellman, 8r., Osy,
Webor Dickey & Bellman

813 Broudway Street, [* Floor
Cincinond, Ohlo 43202
Telephone: (513) 6212260
Fax: {813) 6212389

NOTICE OF APPEAL
CLAIM NUMBER: (3-8K905]

Hamilton County Hducational Seyvice Canter
1 LO8Y Hamilion Avenue
- Cinsinnutl, Ohio 45231
County: ITamilton County, Ohio
Talephone: (513) 674-47200

Ioyer R. at
David [, Tampe '
Fnnis, Roberts & FivcHor Co., LA
121 W, Ninth Stroet
Cincitnati, Ohlo 43202
Telephone: (511) 421-2540
Fax: (513) $62-4086

PaGE 2

COMES NOW Lmployer, [amilton County Bducational Servive Centet; b} andd tuouglf ounsel, wwl
hereby serves notice of its appeal of the decision of thy dlstrict hearing officer for odditiona! allowanceas
at’ spondylolisthesis at L5; and additional allownance of herniated dlse at 1.5-81 as a resull of an alleged

‘Mareh 19, 2003 workplace indury, [t {s the position of the employer that said conditions were not caused
- by the workplacse injury.

% |I{aspactﬁllly submitied, FH E

o s : David I Tampe (RIRG0) S o & .
; BNNIS, ROBERTS\G FISCHER, LIEA.., £
) 121 Wost Ninth Strect = ow &
Cincinnati, Ohio 45202 o ty =

Telephona: (513) 421-2540 2o &

Pucsimile: (513} 562-4586 B lan &

dlampefaorflegal.com

itnrne f Wil 2t )

E

1 certlfy that a copy of the foregoing was served waa gorved upon Claimant’s repressntative and

upon Cates MeDonald, 1.0, Box 182032, Columbus, Ghio 43218, via ordinary U.S, mail, this 20 day

D orc J ﬁ K"‘\?“"
Pavid J, Lampe U @)

Peooalved  Dec-90-2005 18157 From-F13 632 4880 . To-|C GINCINNATI Page 002

of Devamher, 2005,

~5h.
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The Mdustrial Commission of Qhlo

RECORD OF PROCEEDINGS

Claim Number: 03-889051 Claims Heard: D3-889051
LT~ACC-PE-COV
pCN: 2051671 Dalzenia N. Bentoen 03-327B70 - Ref
jé',:%:.—;.._.\' f_,,..'.‘e-,:- .y ey ,,.;I :o.j-"::,;é"_;‘a?.
DAIZONIA N. BENTON ek CL
CINCINNATI OH 45225~1248 ; DEC 15 7005 ;@ :
'ﬁ' : : ;"}f
L -

Date of Injury:  3/19/2003 Risk Humber: 33100051-0

This claim has heen previously allowed for: SPRAIN OF NECK; SPRAIM LUMBAR
REGION; CONTUSION OF ELBOW, LEFT.

Thit matter was heard an 12/12/2005 before District Hearing Officer Lisa
Grosse pursuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-86 Motion filed by Injured Worker on 04/27/2005

Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT L5
2) Additional Allowance - HERNIATED DISC AT L5-31
3) Additional Allowance - RADICULITIS

Notices were mafled to the injured worker, the employer, thair respective
rapresentatives and the Administrator of the Bureau of Workers'
Compensation not Tess than 14 days prior to this date and the following
were present for the hearing: ‘

APPEARANCE FOR THE INJURED WORKER: G. Bellman
APPEARANCE FOR THE EMPLOYER: D. Lampek Monroe; D. Jones; M. White
APPEARANCE FOR THE ADMINISTRATOR: No Appesarance

It is the order of the District Hearing Officer that the C-86 Motien filed
by Injured Worker on 04/27/2005 be granted to the extent of this order,

The District Hearing Officer finds that there is a causal relationship
between the redquested conditions HERNIATED DISC AT L5-51 AND RADICULOPATHY

and this industrial injury.
Therefore, this claim is additionally allowed for those conditions,

The District Hearing Officer further finds that the Injured Worker's
attarney withdrew the request for the additional allowance of the condition
SPONDYLOLISTHESIS AT L5, Therefore, that conditfon 1s dismissed from
consideration,

This order is hased on the medical Peﬁorts of Dv. Jessie Efslen datad
0470472005 and Dr, Meyer dated 12/01/2005,

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed enline at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,

Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,

Cincinnati OH 45202, (;%47

Typed By: clr Mﬁ/@ A \hed
Date Typed: 12/12/2008 Lisa Gfosse ' .
Date Recefved: 06/14/2005 District Hearing Officer

Notice of Contested Claim: 06/10/2005
Findings Mailed:

‘ ~-56-
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The Industrinl Commission of Ohio
RECORD OF PROCEEDINGS s

Claim Humber: 03 88905]

s" " [ FIRDINGS MATLED
E?.;a . DEC 19 2008
1 '
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T ¢ i
The parties and representatives listed helow have been ‘sent this récofd of

proceedings.

If you are not an authar{zed representative of either the

injured worker or employer, please notify the Industrial Commissien.

03~889051

Daizenia N. Benton

2162 Millvate Ct
Cincinnati OH 45225-1248

Risk No: 33100051-D
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231 .

ID No: 16150-9C
Gregory W Bellman

813 Broadway St lst F1
Cincinnati OH 45202

ID No: 10-80
***Gates McOonald Company***
PO Box 182032

Columbus OH 43218
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Correspondence - . - Page1 of 2

Injured worker; DAIZONIA N; BENTON ‘ . Clalm #:03-889051

Service: Carrespondence DOITB3/1%/2003
. 03/09/2005
BWNEVSQ . Date Mailed

#IWLGQ904?98)2930#

DAILZONIA W BENTON
943 WAYCROSS RD
CINCINNATI OH 45240-3021

Injured worker: DAIZONIA N BENTON S
Claim number: 03-889051 Employer's name: HAMILTON COUNTY EDUCATIONAL &

Injury date: 03/19/2003 Policy number:  33100051~0
Claim type: Accident Manual number: 9434

An application for workers' compensation benefits was filed 02/18/2005 on
behalf of the injured worker, requesting the allowance of this claim for
the following injury description:

"In a motor vehicle accident. Headed.to Group Health Associates to pick up
medical forms of one clients for Headstart purposes. IW going S. on Vine and
other vehicle turned left off wine onto North Bend Rd, and hit 1w vehicle on
drivers side between 1f. front fender and left driver door,"

The claim is ALLOWED for the following medical cdnditioﬁ(s]:

Code Description - Body Location  Part of Body

847.0 SPRATIN OF NECK
B47.2 SPRAIN LUMEAR REGION
923.11 CONTUSION OF ELBOW LEFT

This decision is based on:
Medical documentation in file reviewed on 3/4/2005 by Judith Wachendorf, M.D. .

Medical benefits will be paid in accordance with the Ohio Bureau of
Workeirs' Compensation (BWC) rules and guidelines. The injured worker
i3 encouraged to forwerd the information above to all health care
prov;ders involved 1n this claim,

BWC'will’con51der”compehsation benefits based on medical evidence of
continued disability and/or wage information.

The injured worker may be eligible for pehabilitation services, which
.may:help Aim:or her return to work more. quickly and safely. Please
centact- #ither BWC or your managed care. organization for more
1nformation regardlng rehabilitation serv1ces. :

_The Adm;nlstrator finds there is 1nsufficient evidence to support temporary




Correspondenge

total disability from 12/6/2004 and continuing as being.related to the 3/15%/2003
injury. This is based on surgery on 12/6/2004 for 15-81 Spondylozis and
Sponodylolisthesis which is insufficient to support as part of this claim.

This order is subject to any current family support order(s).

Ohio law requires that BWC allow the injured worker'or employer 14 days from

1 BWC Use Only
. 06/03/04

~59._

Page 2 of 2
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LEXSEE 2001 ON10 8720

- THERESA A, mzowm Appellant, - vs « THOMAS ASPHALT PAVING CO,, INC,,
Appellee, JAMES CONRAD, ADMINISTRATOR, BUREAU OF WORKERS'
COMPENSATION, Appeira nt,

CASE NO. 2000-P-0098

COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT, PORT-
AGE COUNTY

2001 Ohlo 872, 2001 Uhio App. LEXTS 5659

December 14, 2008, Decided

PRIOR-HISTORY:  {*] CHARACTER OF PRO- -

CEEDINGS: Adminisirative Appeal from the Court of
Comeon Plens, Case No. 98 CV (1649,

DISPOSITION:  Trial court's judgment was reversed
and judgment was emered for appellant, :
COUNSEL: ATTY. WILLIAM A, THORMAN, 1l
Columbus, OH, (For Appellent, Theresa A, Brown).

ATTY. ELEANOR 1 TSCHUGUNOVY, Akron, OH,
(For Appelles). ’

BETTY D, MONTGOMERY, OHIO ATTORNEY

GENERAL, JAMES P. MANCINQ, ASSISTANT AT-
TORNEY GENERAL, Cleveland, OH, {For Appeliant,
James Conead).

JUDGES: HON. WILLIAM M. ONEILL, P.J.,, HON,
ROBERT A. MNADER, J. HON. DIANE V.

GRENDELL, 1, O'NEILL, P.J., concurs, GRENDELL, .

1., concurs in part and dissents in parl with cnncurrmg
and dissenting apinion.

OPINION BY: ROBERT A. MADER

OPINION
NADER, J.

Appeliants, Theresa-A, Brown ("Brown’) and Ad-
ministrator, Burean of Workers' Compensation ("BWC")

umeai from the judgmcm of the Portage County Court of

Gﬂmmun Plcas terminating Brown's right to particspato
in He-workers” compeligation system,

@i November 12, 1990, Brown filed an application
iy warkes™ ¢ofapensation benefits whercin she staed

=60«

that, on Movember 2, 1990, while working as a flug per-
son for appellee, Thomas Asphall Paving Co. {"Thomas
Asphalt”), she was struck by a car and sustained physical
{*2} injuries. Appellee certified appellant's clalm and the
Tndustrial Commission of Ohio ("industrial Commis-
sion"} permitted Brown's ¢laim for contusions to her left
and right legs, comusion to her chest area, and chondra-
malacia of the lefl platella; appeliee did not appeat from
the findings and orders of the Industrial Commission.

On July 23, 1993, appelice filed a motion with the

Industrial Comnnission alleging fraud and sceking o

disallow Brown's chaim. The Industrial Commission con-
stracd appelles’s motion as a request for rellef and 1o
exercisc its continuwing jurisdiction, pursuant to R.C
4123.52. After a hearing, a district hearing officer found:
“that the Bmployer fhad] presented insufficient evidence
to make a finding of fraud and disaliowed this clajm® and

denied appellec's motion. On appesl, a salf hearing offi- -
- cer affirmed the district hearing officer’s order. Appellee

apain appealed, but the Industrial Commission refosed

" his sppeal on September 7, 1095,

Subsequently, Thomas Asphall filed a nelice of ap-
peal in the court of common pleas, ! Pursusat to R.C
4123.512¢D), Brown filed n complaint usserting leer right
te patticipate [*3] in the workers' compensation fund
and setting forth the facts supporting her position. Appel-
lee fled an answer and asserted the affirmative defense
af frand, On Jamary 12, 2000, Brown filed & motion o
dismiss, pursuant (o Civ.R {2(B)1), alleging that the
coust of commen pleas did not have jurisdiction to hear
the matter. Brown filed a motion o olarify the Issues and

moved the court to impose the burden of proving the

elements of fraud upon appeliee. The court denfed
Brown's motions. . . .
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1 While it is not disputed that Thomas Asphalt

commenced an appeal in (he court of common
_pleas, Thomas Asphall's notice of appeal is not

contained in the file. The record beging with the -

complaint filed by Brawn in the Portage County
Court of Common Pleas, Additionally, the record
containg the decisions of the Industilal Commis-
sion, but does not include the mations of the par-
ties or a transeript of the hearings. '

On July 28, 2000, the BWC also filed a motion to

dismiss, arguing thai the fower coutt lacked jurisdiction,
On August §, 2000, the [*4] triul court overraled both
mutions to dismiss, relying on Thodas v. Conrad (1998),
81 Chio 81 3d 475, 692 N.E.2d 205. A jury trial com-
menced on August 8, 2000. Prior to bepianing her case
in chief, Brown moved for a directed verdict, zrguing
that appellee had not carrizd its burden. Her motion was

overnitled. At the close of Brown's case, she moved for &

directed verdict and appellee moved for a directed ver-

dict as 1o Brown's claims for injuries to her chest. The *

court overruled Brown's molion, but granted appellee's

motion. After the purties had rested, Brown and the

BWC moved for a directed verdict, arguing that appellec

had not proven the slements of fraud. Despite fnding

that appeflee had not established the elements of feud,
the court denied sppellant's motion for a directed verdicl.

The jury returned # verdict against Brown, finding

that she was not entitled to participate in the workers'

campensation fund for injuries sustained on November 2,
1990. From this judgment, appc]lant presents the folipw- ~

ing assignment of error:

*[1.] The trial cowt erred when it overruled appcl- :

land's miotions to dismiss for lack of subject matter juris~
diction pursuant to RC, 4723.512,

[*5] *[2.] IF the trial court had Junsdicucm to hear

the employer's appeal, the trial court erred when it pleced
the burden of proof and the burden of gomg forward on

the injured worker.”

In support of their first assignment of error, appal- *
lants argue that the decision of the Industrlat Cominls-
sion did oot lerminate Brown's right to parlicipate in the |

workers' compensation fund, and thus, was tiot appeal-
able fo the trial court. Felty v AT&T Technologies, Ine:,
65 Ohia St 3d 234, 802 N.£.2d 114! :pavagraph iwo of

the syliabus, Instead, they contend that the appropriate
remedy is an action in mandamus. In. response, appelles -

contends that the controlling law is set forth in Thonas v.

Conrad, supra, wharein the Supreme Court of Ohio ex-- .
plained that the Irial court Yas subject matter jorisdiclion .
when an employer questions the ¢laimeant's right to con- -

tinue to participate by alleging fraud sumounding the

“claimant's Initial apphication. The crux of this appeal -
coneeriis which decislons of the:Thdustrial Cemmission

may be appealed to the court of cormmon pleas pursuant
to R.C, 4121512, ludicial review of Industrial Comrnis-
sion rulings {*6] may be sought in three ways: by ditect
appeal, by filing & mandamus petition, or by an actien for
declaratory judgment, pursuent to R.C, 2721, Felty, 65
Chio St 3d at 237, "Which proceduril mechanism a liti-

- gant may chooss depends entirely on the nature of the

decision Issued by the comunission. Each of the three
avenues e strictly lindted; if the litigant seeking judicial

review does nof make the proper cholce, the reviewlng

court ‘will not have subject matter jurisdiction and the
case must be dismissed.” fd :

While dicect appeal may be taken to the court of
common pleas where, as in the instant case, the Industrial
Coramission réfuses to hear an appeal, the mal court's
jurisdiction in workers' compensation matters is limited.
See R.C. 4)23.512(A). “Under RC. 4123.512, claimanis
and employers can appesi Industrial Commission orders
to o comymon pleas court. only when the aeder grants or

‘denies the claimant's right o participate.” State ex re.

Liposchak e al. v, Indusirial Commission af Ohio
(2000), 96 Ohio St. 3d 276, 278-279, 737 N.E2d 519.
The Supreme Court of Ohio has consistently 1aken [*7}]
a naeow approach in interpreting R.C. 423542, for-
mecly-R.C, 4123.519; See, eg, Fely, supra, at pare-
graph (wo of the syltubus (holding that "once the right of

- participation for a specific condition ts determined by the

Industrial Commission, no subsequent rulings, except a
ruling that terminates the right to participate, are appeal-

. bl Te¥ n}

-~ Thiz court has previously taken a similar view in
Harper v. Adminisirajor, Bureast of Workers' Competisa-
tion 1993 Chio App. LEXIS 6068 (Dec. |7, 1993), Trum-
butl App. Mo. 93-T-4883, unreported, wherein we held
that the cowrt of appeats did not have subject malter ju-
risdiction to hear an appeal of the commission’s refusal 1o

" vacaie its previous order which did uot selfate to the right

{o participate in the Workers' Compensation Fund, We
are ot persuaded by appellee's acgument thal Thomas,

. _supra, is controlling.

_ + In Thomas, supra, the Supreme Court of Ohio ¢x.
plained that “its opinion did not change the reasoning in
Moore v. Tripble 1993 Chio App. LEXIS 6204 (Dec. 21,
1993), Franklin App. No. 93APE0S-1084, unreporied,
(*B] and.fones v. Massitlon fid. of Edn., 1994 Ohio App.
LEXIS 2891 (June 13, 1994), Stark App. No. 94CA0018,
unreported In wlhtkch the "cmployers *+* questioned the

* claimants’ right to continue 1o participate In the fund,

alleging fraud with regard to facts swrounding the re-

.apective claimants' injrial cleims.” Thomas, 81 Ohio St
3d “ar. 478-479. However, the court's explanation was
"+ dicta and, thus, not binding. Therefore we conclude that

Harper is controlling in the inslant case: the court of
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comuman 1igas lacked subject matter jurisdiction. Appel-
lant's first assignment of error has merit.

While our conelusion s to appelinnt's assignment of

error renders her second assignment moot, we noke that .

the court crroneously placed the burden of proof on
Brown. On appeal Lo the Common Pleas Courl from an
vrder of the Industrial Commission under 8.C. 4723.512,
"t must be presemed It the issue decided adversely
#+4 §s the anly issus before the court.” Brenman v. Young
(1996}, 6 Qhio App. 2d 175, 217 N.E.2d 247. Thus, the
seope of appelles’s appeal would have baen limited 1o the
ultimate issue decided adversely by the [ndustrial Com-
missian:  [¥9] whether the appellee had suffigiently
praven the elements of fraud,

Pursuant to the decisions in Felty, supre and Flurper,
supra, 1993 Ohio App. LEXI1S 6068 ance the Industrial
Commission tuled that there way no fraud, the court of
comimon plgas lacked jurisdiction to review the commis-
sion's tuling, Appelient had-three options regarding judi-

cial review of the indusirial commission's decision: “by

direct appeal (o the couns of common pleas under R.C,
[4123.512), by filing o mandamus petition in the Ohjo
Supreme Court or in the Franklin County Court of Ap-
peals, or by an action {or declaratory judgment pursusrit
“to RC. Chapter 2721 Felty, supra, at 237, Review of
the record reveals that in the instant case appeliant did
not make the proper choice, Thus, the Lake County
Court of Coitmon Pleas did not kave subject matter ju-
risdiction and the case should hkave been dismissed.

Fraud is an affinvative deferise upon which the de-
fendant has the burden of proof, putsvant 1o Chv.R. 8(C).
An administrutive finding of fraud will be made only if
the prima facie clements of the civil tort of fraud are
established, a3 set forth in Burr v. Board of County
Comm'rs of Stark County (1986}, 23 Ohlo St. 3d 69, 491
NE2d 1101, [*10] parsgraph two of the syllabus, Since
appellce had the bugden of proving fraud o the Industrial
Commission, It follows that at a de Hovo tial in the court
of cominon pleas pursuant to RC 4123312, appeilee
also had the burden of proving fraud.

. Based on the foregoing analysis, ifie court of conp-
mon pleas lacked subjest moptter jurisdiction and its

judgment must be reversed and judgment entered for
appellant. ’

JUDGE ROBERT A, NADER
O'NE[LL, p.J., concars,

GRENDELL, J., coneurs in part and dissents in parl
with concurring and dissenting opinion.

'CONCUR BY: DIANE Y, GRENDELL (In Part)

DISSENT BY: DIANE ¥, GREMDELL (In Part)

DISSENT
CONCURRING/DISSENTING OPINION
GRENDELL, ).

1 coneur in the majority’s reversal of the lower
court's decision in this case because [ agres, with respect
to appellants' second assignmend of ervor, that the trial
court erred when it placed the burden of proof on appel-

lant Brown,

" However, 1 do not agree with the majority’s ruling

‘on appellants' firsl assignment of error. The lower court

did fiave subject matter jurisdiction in this case, 7homas
v. Conrad (1998}, 81 Ohio 8. 3d 475 692 N.E 2d 205,
[*11] Moore v. Trimbde (Dec. 24, 1993), Franklin App.
No, $1APE0S-1084 wnreporied, 1993 Ohio App. LEXIS
6204, Jones v. Massitlon Bd of Edn (June 14, 1994),
Stark App. No. 94 CAQG18, 1994 Ohio App. LEX]S 2891.
1 believe that the reasoning of the Tenth Appellate Dis-
trict in Moore and the Fifth Appellate Distriet In Jores is
more persyasive than our holding in Harper v. Adminis-
trator, Bureauw of Workers' Compensation {Dec. 17,
1993), Trumbull App. No, 93-T-4863, unreported, /091
Qhia App. LEXIS 6058,

While appeliants' first assignment of error is withow
merit, | concur in the reversal of the lower courd's roling
on the basis of appellants’ second assignment of errot,
This matter should be remanded to the trial court for for-
ther proceedings, applying the proper burden of proof
standards, -

JUDGE DIANE V, GRENDELL

62—
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LEXSEE 1993 OI1I0 APP, LEXIS 6068

WAYNE HARPER, Plaintiff-Apyeliee, v. ADMINISTRATOR, BUREAU OF
WORKERS' COMPENSATION, 6t a), Defendants-Appellants, GENERAL MO-
TORS CORPORATION, B.0.C. GROUP, Defendant-Appeltee.

ACCELERATED CASE NO. 93-T-4863

' COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT,
TRUMBULL COUNTY

1993 Olifo App. LEXIS 6068

Decentbier 17, 1993, Decided

PRIOR HISTORY: [*I] CHARACTER OF PRO-

CEEENNGS: Civil Appeal from the Court of Common

Pleas, Case No. 50 CV 1728

DISPOSITION: JUDGMENT: Reversed and Judg-
ment entered in favor of appellans,

COUNSEL: ATTY. JAMES M, CUTTER, 85 East Gay
Street, #500, Cofembus, OH 43215, For Plaimift-

Appellee,

LEE FISHER, ATTORNEY GENERAL, DIANE 1.

KARPTNSKI, ASSISTANT ATTORNEY GENERAL,
State Office Buikling, 12(b Floor, 615 Superior Avenue,
Cleveland, QH 44113-1899, For Defondants- Appellants,

ATTY. EDWARD L. LAVELLE, ATTY. LYNN B.
GRIFFITH, II[, P.O, Box 151, Warren, OH 44482-0151,
For Defendants-Appelies, Genernl Mmor Corparation,
3.0.C. Group.

JUDGES: HON, DONALD R, FORD, P.1, HON, JU-
DITH A, CHRISTLEY, J., HON. ROBERT A. NADER, -

L
OPINION BY: DONALD R. FORD

OPINION

" . OPINION

FORD, P.I.

This accelerated calendar appeal has beﬂn anmltted .

on the briefs of the parties,

The instant appeal arises out of the Trombul] County -

Cammon Pleas Court. Appetiants, Administrator, Bureau

T

of Workers' Compensation, and The Industrial Commis-
siou of Ohio, appeal from the denial of their motion to

“vacate the trial court’s order for lack of subject mater

Jurisdigtion.

Appelies, Wayne Harper, contracred occupational
disenses described as flexor [*2] tenasynovitis of the lefi
ring end middle fingers, and left carpa! tunnel syndrome.
These claims were allowed and never appealed. Mr.
Harper thereaftor applied to participate for the additional
condition of left shoulder impingement syndrome. The
district hearing officer granted him the right te partici-
pate for this condition, which decision the regional board
affirmed, [n an Ogtober 5, 1987 ovder, the Industrial

‘Commission refused appellec-cmployer's, General Mo-
tars Corporatlon (GM), appeal of this award, GM did not

appeal this award beyond the adniinistrative |evel to the
court of common pleas,

- Mr. Harper was awarded temporary total compensa-

“tion on April 6, 1989, and his disability wua found {0 be

permanent a3 of Oclober 22, 1988, The regional board
affirmed this order on Augusi 9, 1989,

.On October 17, 1989, pursvant to R.C. 412232, GM

-filed & motion with the Industrial Commission requesting

that it set aside entirely the allowed shoulder clmm. Ap-
parenlly, GM had obtained new evidence from one of
Mr. Harper's former physicians indicating that at the lime
Mr. Harper's claim was allowed, GM had relisd upon
misrepresentations regarding an ondisclosed preexisting-
shoulder condition. [*3] GM thus requested the com-

misslon to vacate its award of compensation on the basis
that the comunission bas lnherent power, throngh con-
tinnlng jurisdiction under R.C. 412352, 10 vacate its

“priar orders upon the ground of fiaud in their procue-

ulc e
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After a hearing on July 3, 1990, the deputles of the .
- that he trial court did not have subject matter jurlsdiction

cgmmission dended GM's C-86 motion lo vacate because
GM had failed to prove the existence of any actual intent
to commirt fraud on the part of Mr. Harper, and because
the issue of preexistence was argued &t the district hear-
ng. _

1t is this order of the commission denying GiM's re-
quest o set aside the ailowance of Mr. Hurper's shoulder
ctaim that GIM appealed fa the Trumbult County Court of
Comman Pleas on Qctober 9, 1990,

Even though GM had been informed that Mr. [{amer -

could not be focated to inform hil of his scheduled
deposition, GM chese to progeed, and filed a motion
requesting an order that Mr, Harper be denied the right 10
participae in the Workers' Compensation Fund bectuse
of his failure to attend a deposition and answer interroga-
tories,

On February 27, 1992, the court granted GM's mo-

tion for judmment and ssnctions, and decided that Mr.

Harper did not have the right to participate [*4] for left
shouider impingement syndrome for failure 10 progecute

his claim. Both the bureau and the commission alleped
that they never received copies of this entry.

On' March 29,
granted GM's motion for judgment and sanctions, Mr.
Harper's counse] drafied an entry dismissing the nintter
without prejudics, which the gourt signied on March 23,
992, However, on April 22, 1992, the court ruled the
entry siricken “as having been improvidendy entered as

it is moat" in light of the February 27, 1992 edtry, which

denied Mr. Harper the right to pamcnpate
On Junc 30, (992, appeliants filed a motion to va-

cale the February 27, 1992 enuy for the reason that the -
court lucked subject matter jutisdiction, and that the en-

try had riever been served on appeliams. On March. 10,
1993, the trial court denled appeliants' motion and or-

daved that since Civ.R I8 was not complivd with, the .
appeal period would commence ppon seevice of the en-

try. Appellants filed a nolive of appenl on April 9, 1993,

*1. The common pleas court lacked sub-
ject matter jurisdiction to hear the sin-
ployer's appeal from a commission order
refusing to set aside a final order that had
previously [*5] aliowed claimant Wayne
Harper to participate in the workers' com=- -
persation fund for an injury (o his lefl
shoutder, because the order. which the
employer appealed to court was not ap-
pealable purswant to 8. C. 4/23.5/8" .

1992, inaware that the court had'

In their sole assignment of ervor, appellants assert

to har (M's appeal from the order of the Commission
refusing Lo set aslde its earlier decision allowing Mr,
Harger to participate in the Worker's Compensation
Fund. They therefore contend thal the appropriale rem-
edy is a mandains action. Appelless, however maimain
that the order appealed {rom involved Mr. Harper's vight

- 19 participate in the Worker's Compensation Fund, and

is, therefore, appealable to the Court of Common Pleas
under B.C.4/23.519.

n suppon of thieir contention, appetlants argue that
what GM actusily filed with the trial court was an appeat
from an order refising to sei aslde a final order, which
did not relate to Mr. Harper's sctual right to parlicipate in
Waorkers' Compensation, and which was, therefore, “out-
side the normal appetlale Toute, " We agree.

R.C. 4121.519 pravides in pertinent part as follows:

“The claimant [*6] or the employer
may appeal a decision of the industrial
commission * ¥ ¥ in any Injury or occupa-
tion disease case, other than a decision as
1o the extent of disability, to the court of
comman pleas of the county ity which the

- injury was inflicted # ¥ +.*

Notlee of appeal [ram a decision of the Industrial
Compission or of its slaff hearing officer to the court of
cormmon pleas must be filed by sppellant within sixty
days after the date of receipt of the decision appealed
from, or the date of reesipt of the order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. K C 4723 579, Further, the finality of a
commission delermination, previded it is one from which
an appeal is permitted, attaches wpon the lapse of the

- appeal period, which as stated, is sixty days. Pierce v,
- Sommer (1974), 37 Ohio §1.24 133, 135, 308 N.E.2d 748.

In Sommer, the order of the administator disallow-

' ing the applicant's claim for injuries was received by the

applicant on Jaouary 9, 1970, and no appeal was taken
from that order. The court held that:

"Mb]ecause appellee did not appeal from
the order of the administrator disallowing
his origina! claim, [*7] the Count of
Corntnon Pleas lacked jurisdiction of the
subject matter of tha appeal.” id,

M employer in the instant case, drd aot appeal the
reg:onal board's onglnal allowance of Mr, Harper's Cldlm
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within the mandated sixty days afier the commigsion
refused OM's appeal of the award, Accardingly, the court
of common pleas lacked subjeet matter jurisdiclion aver
the appeal,

In further support of thelr argument, appellants cite
Srate ex rel Board of Edueation v Johnston (1979} 58
Ohio 8. 2d 132, 188 N.E.2d [183. The factual scenario
in the instant case nearly parrots that of Jofinsfon. [n
Johnston, a claim was allowed and the employer's eoun-
sel, seme three years later, filed a motion with the com-
mistion to vacate an award of permanent (otal disabllify
benefils on.the ground Gt the prior order was entered
withowt knowtedge of prior injuries. The commission
refused to exercise jurisdiction fov the veason that there
had been no showing of fraud, error, or new and changed
circumstances. The employer then filed an sction in
rmandamus in the court of appeals priying that a writ
issue ordering the commission o vacate Jts orlginal or-
ders, The court agreed that the commission [¥8] did not

-65~

have Jarisdiction to vacate its prior order becaose em-
ployer’s motion did not allege any new and changed cir-
cumstances, [d. at {36,

Based on the foregoing, we conclude that appellants'
sole nssignment of error has merit, and that the trial court
did not bave subject matter jurisdiction o hear GM's
appeal fiom the commission's refusal w vacate its Octo-
ber, 1987 award of Worker's Cotnpensation benelits to
Mr. Harper, The appropriate rentedy for GM fies in man-
damus. The judgment of the lower court i3 reversed, and
judement is entered in fuvor of appellants, "

PRESIDING JUDGE DONALD R. FORD
CHRISTLEY, }.,

NADER, I,

Concu.
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'OPINION
OPINION
Qwin, P.J

Massillon Beoard of Education (employet) appeals

© from the judgment entered in the Stark County Court of

Common Pleas dismissing its R.C. § 423,519 appeal of

" a decision by the Industrial Commission of Ohlo denying

‘emplayer's motion to disallow the Workers' Compensa-
tion claim of Terry W. Jones {claimant). The Common
Pleas Court ruled that the Industrlal Commission's deci-
sion not to decertily claimaot's right to participate in the
State Insurance Fund was not an appsalable order under
RC*2) §4123.519. Employer assigns as error:

ASSIGNMENT OF ERRORNC. |

DEFENDANT-AFPELLEES ~ WES
“TRIMBLE, ADMINISTRATOR, AND
"7 THE INDUSTRIAL COMMISSION OF
-+ OHIO LACK STANDING TO SEEK
DISMISSAL . OF  DEFENDANT.
APPELLANT'S APPEAL UNDER R.C
4121.519,

ASSIGNMENT OF ERROR NO, 2

THE TRIAL COURT ERRED AS A
' MATTER OF LAW BY DISMISSING
» DEFENDANT-APPELLANT'S: APPEAL
FOR LACK OF FURISDICTION UN.
DER RC 4/23.519,

By Application for Payment of Compensation and

- Medical Benefits filed with the Adininistrator of the Bu-
‘teau of Workers' Compensation, claimant alleged-that he
* sustpined 2 injury fo his right-knee ln the course of and _
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arising out of his employment os &. custodian for em--

ployer on July 22, 1991. Employer appasently certified
the claim and claiment began 1o receive compensation
and other benefits from the State Insurance Fund.

On December 13, 1991, employer filed a motion
wilh Industrial Commission of Ohio secking to decerlify -

andfor disstlow the within claim, Employer mainiained
that it-had newly discovered evidence that cstablished
claimant’s alleged work Injury was actually the result of &
non-occupational recreational sperts injury occurring two
years prior to {*3} the alleped employment injury, Em-
ployer asserted that it "now rejects the claim based on
medical svidence which establishes (he cause of injury
and disability to be outside the scape of emyployment.”

The matier proceeded to the Distret Hearing Officer

of the Industrial Commission wherein the Hearing Offi- .

cer found "insufficient evidence to. warrant a-decertifica-
tion af the instant claim." 1l was therefore ordered that
the cleim remain allowed for “tom figament, right Knee"
with appropriate compensation and benefits payable. The

Hearing Officer's decision was adminisiratively upheld-

by the Canton Regional Board of Rewew and the Inc[us—
trial Commission of Ghio. :

As noted above, the comman pleas court dismissed -
cmployers appeal of the Industrial Commission's deci-
sion on the basis that it was not appealable undcr RC § .-

4123.519.
t

Through its first assignment, employer maintains
Wes Trimble, Administrator of the Borean of Workers'
Compensation and the Industrlal Commission of Ohio
lacked standing to seck dismissal of its appeal pursuant

o R.C. § 4123.519 We find no merit i this ¢laim. Em- .
player itself named the two entities s parly defendants -
in the instant action ang it cannot {*4] now claid that

they have no-interest in this matter,

Accordmgly. we averrule cmployerw first assagned
BITOT, .

Il

Through its second assignmenl, employer maintaing
the_common pleas cour erred as a matter of law in dis-
missing ils appeal for weant of Junsd:cuon pursuani to

| RC § 4123519, Weagres,

« The Ohio Supreme Court has definitively held that
an lndusln'al Commission’s decision involving a claim-
ant's righl to continue to participate in the State Insurance
Fund is appenlable to the Commot Pleas Court pursuant
to R.C. §4121.519; Afrates v. Lorain (1992), 63 Ohio
St Jd 22, 384 N.B.2d 1175, pacagraph one of the sylla-
bus. See, also, Felyy v, AT&T Technologies, Inc, (1992),
65 Ohiv 8t 3d 234, 602 N.E.2d 1141, Setting aside se-
mantics, it is clesr from the facts of this case that em-

.ployer sought 10 discontinue claimant's right te partici-
‘pate Qv the State Insurance Fund. As such, the Industrial

Compnissivn's decision involving the claimant's right to
continue to pattivipate in the fund is appealable under
RC:54123.519,

. Accordingly, we sustain employer's second assigned
ertor, reverse the judgment entered in the Stark County

" Courl of Common Pleas, Ohig, and remand {*3] this

cause ta thae court for funber proceedings according to
law,

" By Gwin, L1,
" Smart, J., and
- Farer, 1., ccncu'r.
JUDGMENT ENTRY
For the reasons stated in the Memarandum-Cpinion

~ on file, the judgment entered in the Stark County Court

of Cammon Pleas, Ohlo, is reversed and this cause is
remanded to that court for firrther proceedings according

o law.

W, Scoit Gwin
" lrene Balogh Smatt
Sheila (i, Farmer
" JUDGES
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QPINION
CPINION
YOUNG, 1.
Thls matter i before this bGut‘l upon the appenl of

Rusry's Towing Service, Inc., appetlant; from the July 9, -
1993 entry of the Franklin County Court of Commen. .
Pleas which denied appellant’s motion for relief” frorrl o

judgment. Despite appeltant's failure 10 provide tis gourt

with assignments of error, as required by App.K /2, we
will consider the "issues" sot forth fh appellant's bne»f ay

follows:

SSUE NO, |

 -68-

[*1] APPEAL from. lhe Frank-- '

“Whether the decision of Febroary 26,

© 1993, which was never appealed was in

fact the final order of the Court of Com-
mon Pleas,

" MSSUENO.2

"Whether the Rule 60{8} Motioa filed
by the Assistant Attomey [*2] General

. was properly filed and served,

“ISSUENO.3

- "What is the cffective date of the-filing
of the Molion for Rule 60¢B} Relief by the

Assistant Attomey General,
MSSUE NO. 4

"Whather & Molion for Relief Parsuant
to Ohio Rules of Civil Procedure Rufe

“60{B} is appropriate under the ¢iccun-
" stances,

“ISSUE NO. 5

" "Whether or fot thers was subject mhats
ter jurisdictlon in the Franklin Cousty

- Court 1o hear the employer's appeal,’-
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The history of this case is as follows: employee-claimant,
Kirby ). Moore, filed a claim with the [ndustial Com.
mission of Ohio and his claim was recognized for "ex-
truded [4-5 disc with parapares(s.” The workess' com-
pensation claim was allgwed by the commisston on
March 23, 1998, and findings. were mailed on April 4,
1990, Appellant-employer did not appeal the decision at
the time of the allowance of the claim, However, on Au-
gust |, 1990, appellant filed 2 C-B6 motion, based upon
its alleged discovery that the employee had committed
fraud upon the Indusirial Comimission and the appellant.
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the Industria) Commission {*3] be
invoked pursvant to R.C. 4123.52. t further stated that
thig imotion was "based upon newly discovered evidence

that the claimant has admitted to a varisty of psopie that

he was injured when he lifted his motorcycle at home."
Attached to the C-86 motion, was an affidavil of a ¢o-
worker of the employee-ciaimant, whercin the affiant
stated that the employeo-claimant bad 1old him (the affi-
ant) that he (the employee-claimani] had Twrt his back by
litting a molorcycle. '

il is undisputed <hat appellant did not appeal
the original allowance to the district hearing offi-
cer, within the time allotted for appeal. However,
there is also nothing in the record 1o reflect that
-appellee abjected to the DHO's hearing of appel-
fant's C-86 motion, even thovgh the time for ap-
peal had passed. Appelant continued to appeal,
first to the CRBR, then to the stafl hearing offi-
vers of the Tndustrial Commission, and finaily o
the court of common pleas. Agaln, appellee failed

to raise the issue of the timolinessfuntimeliness of

appellant's variows "appeals. Thus, appelles is
deemad to have waived this. issue and will not be
heard for the first time, on appeal to this court.
See Shaver v. Cordis (1991), 61 Ohio 8034 213,
574 N.E.2d 457. Fudhermore, lhe [Industrial
Commission has continuing Jurisdiction pursuant
o RC 47123152 and clearly could exercise that
Jjurisdictlon in cases of fraud, even i the fraud
was discovered after the time for appeal had
passed. See Sfale ex rel. Kilgore v. Indus, Comm.
(1931), 123 Ohip S1- 164, 174 NE 343,

(¥4] On January B, 1991, the district hearing officer

* ‘heard the employer's C-86 motion and affirmed’ the al-
" jowance. The district hearing officer (DHO) stated that
“there was nothing presented that 'could.not have been
discoverzd, and presented, earlier at the allowance hear-
ing on March 23, 1990. The district heering officer's
findings were mailed on Janvary 29, 1991, The em-
ployer-appellant then appealed the DHO's decision 1o the
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Columbus Regional Board of Review (CRBR), The
CRBR held 3 hearing on June 4, 1991 and affirmed the
DHO's findings/order/decision. The CRBR's findings
were malled on July 24, 1991, The employer-appellant
then appealed 1o steff hearing officers of the Industrial

‘Commission. On July 6, 1992, the staff hearing officers

(SHD) affirined the CRBR. Attached to the SHO deci-
ston was e notiee stating that an appeal could be filed in
the court of common pleas within sixty days, pursuant to
RC 4121.51%.

This court must first address appeilant’s fifth issue,
far the remaining issues will be deterstined, in par, on
whiether or nat the court of common pleas had jurisdic-
tion over this action. Appellee argues that appellant did
nol have a right 1o appeal (o the court of common pleas
[*5] pursuant to RC. 4/23.519 We disagree and hold
thel the sppellant-croplover's appesl to the court of
common pleas was praper and the courl of common
pleas had subject matter jurisdiction in this case. A.C
4123519 provides in pectinent part:

"(A) The claimant ot the employer may
appeal o decision aof the industrial com-
mission or of its staff hearing officer made
pursuant to division (BY6) of section
412135 of the Revised Code in any injury
or occupational disease case, other than g
decision a5 1o the extent of dizability, to
the conrt of comman pieas of the caunty
in which the injury was inflicted *** *
{Emphasis added.)

The Supreme Court of Ohio, in 2 series of decisions, has
macrowly construed this statute to mean that one can only
appeal 10 the court of cormnon pleas if the decision of the

“Mndustrial Commission, or its staff hearing officers, is

one that finalizes the allowance or disallowance of the
employees chim. Afates v. Lorale (1992), 63 Ohic
St.3d 22, 384 NE 2d 1175, Stite ex rel. Evans v. Indus.
Comm, (1992}, §4 Ohio S1.3d 236, 594 N.E.2d 609, and
Felty v AT&T Technologies, Inc. (1992), 65 Chio S5t 3d
234, 602 NE2d [14]. As stated [%6] Dby the court in
Afrates:
"The only decisions reviswable pursu-

ant o A.C. 4123.519 are those decisions

involving a claimant's right to participate

of to continue to participate in the fund."

Id at26.

In Felty, the court again stated that only decisions reach-
ing an employee's right lo participate were appealable
under R.C, 4123319 The court fisther stated that:

~69-




1993 Ohio App. LEX(S 6204, *

"Once the right of padicipation for a
specific condition is determined by the
Industrial Commission, no subsequent rul-
ings, except a ruling thar terminates the
right to parlicipate, are appealable pursy-
ant to RC 4123519 Id al 234, (Em-
phasis added.)

As stated before, appellants C-86 motion clearly re-
quested a vacation of the allowance bused vpon nowly
discavered evidence that the claimant had been injured at
home, lifting a motorcycle, and not 8t the work place. In
addition, the employse-claimant's own complaint staied:
*The District Hearing Officer's Order of
Janpary 8, 1991 denled the employer's
motian filed August 1, (990 (requesting
that the Industrial Commission assen con-
tinving jurisdiction under Ohio Revised
Code 4123.52 and vacare rhe allowinee
T¥7V  of this claim) *** " Id st para-
graph 5 of the complamt (Emphasw
added.}

tn its brief, appellee argues lhal the court of common

plens did not have jurisdiction ta hear the instant action
because the appellant-employer's C-86 motion snd Sub--

sequent appeals did not Involve the cmployee-cla[mants-_ ..'
right o participate or continue to participate in the wark- .

ers' compensatfon fund. Rather, appeliee argies that ap-
pellant-employer's action involved an appeal of the In-
dustrinl Commission's refusal to exercise its continuing
Jurisdiction, and this is not an appealable order for pur-

poses of an appeal to the common. pleas court pursuant to.

R.C. 4123.519.* However, a careful review of the record,

and the employes-claimant's own complajnt, - clearly
demonstrate ihot appellant-was attempting to persuadas
the Industrial Commission to vacate the allowance of the
elaim, Thus, this action ciearly involves the employce's
right to continue to participate, insofar us the appeliant- -

employer was aligmpting 1o terminate the gmployese's
right to participate, based upon the alleged fraud of the
employee-clajmant. Thug, appellant-etployer's appeal to

the court of common pleas fol within the (*8] purview. .

Cof RC. 4123519 and the court of cormmon pleas there-
.fore -had jurisdiction 10 hear the appellant-emp!uyer‘s

appenl. Accordingly, appellant's Gillh issue must be an- -

awéred in the affirmative,

2. Other issues, such as the amount of the aver- -

_age weekly wage Io be set, were nlso conmdsred
“by.the Industrial Commission.

" - Because this court hes found thal the appeal fo the
coutt of common pleas was proper, we must nex! address - -

Page 3

the procedural aspects of this case in the court of com-
mon pleas. On Qclober 26, 1992, the employeo-claimant
filed a complaim in the court of cormmon pleas, slleging
that there were no appealable [ssves involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurlsdiction. ' In an answer filed
November 6, 1992, the Attorney Genernl * admitied al) of
the allegations courained in the employer-claimant's
complaint. However, as stated previously, this court
finds that the court of commen pleas had subject-matter
jurisdiction to hear the appellant-cmployer's [*9] appeal.

3 This courl notes thet the employee-clalimant

did vot fite a motion for summary judgment nor

did the employee-claimant file a motion ta dis-

miss.

.4 The Attorney Genera! represents the Admlms-

. trator of the'Bureay of Workers' Compensation in

" this case. Thus, for purpeses of this opinion, we

may refer to actions taken by the Attomey Gen-

eral on behalf of the [ndustrial Commission, or

we may refer 1o actions taken by the [ndusirial
‘Commssion itself,

" On Movember 6, 1992, appellant filed 2 request for
admissions. Appellant never recelved any response from
the empleyee-claimant, Qa December §, 1992, appellani-

_employer answered the smployee's complaint and denjed
-that the courl lacked subject-matter jurisdiction. On De-

cember 28, 1992, appellant-employer filed & motion for
Stwmimnary Judgmcm Again, no response from eithes the
assistant Attorney General or the émployee-claimant was
-ever filed. Accordingly, on February 9, 1993, the lrial
court granted appelfant's mation for summary judgment,
fn il deeision, [*10} the court noled thal the admissions
wers deemed admitted. as the employee-elaimant had
never responded. The count alse noled that there had
been no vesponse filed 10 the appellamt-cmployer's mo-

“tion fof summary judgment An entry fourmalizing this
“decision was filed on February 26, 1953, On March 12,

1993, the Attorney General filed a Civ.R. 60(8} motion
for relict, arguing that the court of common pleas did nat
have Jurisdiction and therefore, relief from judgment
‘shoilld be granied pursunat to Civ.R. 60¢BYS). The court
of common pleas agreed and pranted the Atlorney Gen-
eral's motion for reliel from judgment in a decision deted
April 29, 1993, 1t is crugial to nole that no entry joumal-
lzing this decisicn was ever filed,

" Issuas two through four sre interretatéd and thus will

‘be-addressed tagether, [n its fourth issue, or nssignment

of ervor, appellant-employer quastions whether or not the
‘Attorney General's tnotion for relief from judgment was
appropriate.

* Ohlo case law élcarly holds that a Civ R 60(8) mo-
tion may not be used as 2 substitule for a time ly appeal.
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Sce Bosco v, Ewclid (1974), 38 Qhlo App.2d 40, 31}
N E2d 870; Town & Country Drive-fn Shopping Cenfers
Inc. v. Abraham [*11] (1973), 46 Ohio App.2d 262, 348
N.E2d 741, Brick Processors, Inc, v, Culbertson {1981),
2 Ohi App.3d 478, 442 N.E.Id {313. The United States
Supreme Canrt has also held that no issue that can prop-
erly be raised on appeal can be used as the basls for a
Fed R .Chv.P, 60(B} motion. See Standard Qif Co. of

California v, United States (1976), 429 (1.5, 17, 97 8.Cr. -
31, 38 L Ed. 24 21 The same is true in Ohio in that a

motion for relief fram judpment con not be used as &
substitute for appeal Sce Coffey v Bazell - [1980), 64
Ohie St.7d 243, 416 N.EZd 605. See, alse, Whiteside,
Ohio Appellate Practice, at sectien 1.09(C). Accordingly,
appelice’s motion for relief from judgment wag not ap-
propriale under the circumstances, as appellee should
have appealed the decision and enlry which granted ap-

pellant-employer's motion for summary judgment. Thus, *
appelant's fourth issue must be answered in the negative,” -
As a result of our dispasilion of appellant's fourth (ssue, -
this court need not address issues two and three as they -

are rendered moot by our weatroent uf issue Tour, sce
App.R. F2.

" However, the trial court granlé& appellee's motion

Tor relief in a decision dated Aprif 29, 1993, [*12] This. -

decision wag never joumalized i an enlry, On May (2,
1993, appellant filed a Civ. R, 60(B) movion seeking relief

from the April 29, 1993 decision which gratited the At-
tomey General's Cev R 60¢B) mation. On July 9, 1993,

{he cotirt denied the emp loyer- appeltant's motion and put
on an eniry o that effect, 1t is from this exlry that appel
lant appealed to this coun. We would initially note that
appa!lams Civ.R. 60(B) motion should be treated as a
motion for reconsideration. This is. because appeﬂee s
Civ.R. 60{B) molion, which was granted in a decision on

April 29, 1993, was never journalized in an entry. With
out an entry, there is no final judgmint. Tt is axiomatic
that appellant cannot file a Civ.R 60fB) myotion asking

for relief from a judpment that sirnply does not axist. Ag
stated by Judpe Whiteside, in his treatige on Ohio Appel
late Practice, at section 2.02:°

"For purposes of the Clvil Rules, the
term Yudgment' afso means the decree as
well &3 any order from which an appeal
lies. The rule does not define what cansti-
tutes a judgment or deéred, although a
judgment taditionally and customarily
rieans final entry determining the fights
of the parties from & low [*13]° sult,anda .
decrse 13 the equivelent in equity o a.
Judgment at law, A judginemt must admit

- any recital of pleadings, reports of refe-
rees, anhd record of prior proceedings, and
becomes effeciive when signed by the
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Judge and entered by the clerk.”" (Empha-
sis added.) (Footnotes amitted.)

Thus, appellent-employer's motion for relief can only be
construed as a motion for reconsideration, and the court's

“denial of appellant's motion is thevefore interlocutory in
. nature-and is not a final judgmenl Tom which an appeal

will lie. RC. 2501.02 provides that the courts of appcal
havejunsdactton
"Upun an dppeal upon quesuons of law
to review, affirm, modify, set aside, o res
_verse judgntents or final orders of courts
of record inferior 10 the court of appeals
within the distriet *** " (Emphasis
added.}

© Accordingly, appellant's appea) is not properly before

this ¢ourt as no finat appealable order exists.

This brings us lo appe!laﬁt»cmployer's first issue,
that is, whether ar net the entry of February 26, 1993,

- granting summary judgment to appellant, was, in fact,

thi final ordér of the conrt of commen pleas. We hold
that this entry does constitute the final order §*14] of the
court of common pleas. The entry of February 26, 1993,
granting summaory judgment, wes nover appealed.
Rather, & CiwR, 60(8) motion was filed by the Attomey

* Géneral. As discussed earlier, 2 Chv.R. 60(B) motion may
not berused as a substitwte for an appeal. Bosco, supra;

Town & Country, gupra; Drick Processors, supra, Tn
additlon, the cowt of common pleas erred in its holding

_that it did not bave subject-matter jurisdiction. The court

of common pleas had jurisdiction to grant or deny appel-
lant's mation for summary judgment. It granted summary
judgment and its decisran was properly journalized as an

entry. .
Accordingly, this court linds that the couri of com-

* mon pleas erred in.granting the Attamey General's Civ.R.
608} motion based wpon ¢ mistaken belief thar il

lacked subject-matter jurisdiction; that this decision was

“never journalized, 0 therefore, appellant’s Che.R. 60¢B)
“moticn was truly a motlon for reconslderation; a motion

for recansideration is inleriocutory in neture end is not a
final ‘sppealuble ovder which may be appealed 1o this
courl; and the order granting summary judgment still
stands as a valid judgment, *

<5 Now that the time for appeal hins elapsed, ap-
. petlee may properly move for Civ R, 60(8) relief]
- but must comply with_the mandates of GTE
Automatic Electric v. ARC Industrles (1976, 47
Ohio St.2d 146, 35T NE2d 113,

' . _71....'
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[*15) DBased on the foregoing, we dismiss appel-

tant's appeat for Inck of a final appealable order, and the
judgment of the Franklin Counly Court of Common
Pleas awarding symmary judgment in favor of the appel-
lant-employer it atfirmed.

Judgment affirtned.
P ETREE, [}, concurs.
DOWMAN, 1, disvenis

DISSENT BY: BOWMAN
DiSSENT

BOWMAN, J, dissenting,

Beinp unable to agree with the majority, 1 must re-
spectfully diasent. Pursuant 10 R.C. 2305.02, this court
onty has jurisdiction 1o review final arders, | agree with
the majority’s conclusion that the arder which appellant
is attempting lo appeal, the decision of the trial court
everrling appollant's motion for reliel fram judgment
pussuant to Chv. R 60(8), is nol a final appealable order.
Indsmuch as the order, which is the subject of the appeal,
is not & finat appealable order, this court has no jurisdic-
tion to address the Issues raised in the apperl and the
appeal most be dismissed, Any other dlscussion in the
opiniar s at best dicta,
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RELEASE OF THE FINAL PUBLISHED VERSION.

PRIOR HISTORY: T.C. Case No. 95-3663,
DISPOSITION: Reverse and replandcd.

CASE SUMMARY:

PROCEDURAL  POSTURE:' Defendrnl
sought review of the judgment from the Mumgomery

County Common - Plezs Court (Qhio), which granted
plaintifl employee’s motion to dlsmiss the employer's

appeal pursuant 1o Ohle Rev. Code Ann; § 4123.512(4)

on the ground that the trinl court had no subject matter.-

jurisdiction, The coployee-hod sought review of the trlal
court’s denjal of her motion for auorncys fees under” §

412351200

OVERVIEW: The employee, suffered a non-works |

velated injury subsequent to sustining a work-related

injury. The employer filed a motion with the industrial -
commission seeking to bt relieved of its obligation lo-
compensate the employee because- the injury was ai in-

terizenmg one. The hearing officer disagreed, The com-

wmission refused to hear the employer's appeel. The em-

ployer filed a notice of appeal- with the wial coart, The
employer alleged that because the issue before the com-
mission involved the employes's right 1o continve par-

ticipating in the workers' compensation system, the trial

court had jurisdiction. On appeal, the court keld that pur-

suant to Ohie Rev. Code Ann, § 4123.519, the only sub- .
sequent riling of the commission that was. appealable,

cmployer

wis one ihat terminated the right lo participate. The court
found thet the commission’s order invalved the extent of
the employec's injuries and wag thus not appealable. Re-
garding the emplayee's claim for attorney's fees under
Ohio Rev. Code Ann. § 4123.512(F}, the cowrt held that

"the legat proceedings contemplated by § 4/23.512(F)

was the appeal itself The employee was entitled to them
sithough the appeal was dismissed. '

OUTCOME: The court reversed the trial court's judg-

ment, which had denied the employes's request for attor-
ney's fees, and remanded the action for a determipation
as to the proper amount of atorney's fees. The court af-
firmed the trial court’s dismissat of the employer’s ap-
paal

.' chjsNexis(R) Headnotes

Ailminisirative Law > Judicial Review > Reviewnbility

> Questtons of Law

Workers' Compensation & S3DY > Administrative Pro-
ceedings > Judicial Review > General Overview

{HNI] The only Industrial Commission rulings appeai-
able t0 a comimon pleas courl arts those nvelving a

" clabmant's right to paruclpate or to continue {e participate
~ inthe workers' compensation fund.

Workers' Compensation & SSDI > Adminbstrative Pro-

veedings > Sudiclad Review > General Overview

[HNZ} Once the right of participation for & specific con-
dition -is determined by the Indusitial Commission, no
subsequent rulings, except a ruling that terminates the
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right fo participate, arc appealable pursuam to Ohio Rev.,
Code Ann. § 4123.519.

GCovernments > Courts > Jidlelod Prececfem’s

(ETN3] The syllabus of a Supreme Court of Ohio Upm]on
stoles the controliing point or poitts of law decided in
snd necessarily arising from the facts of the specific case
before the court for adjudication. Furthermwore, matter
outside the syllabus is not regarded as a decision,

Constitional Law > Subsiantive Dug Process > Scope
of Protection

Goverpnents > Legistallon > Statutory Remedies &

Righits

Workers' Compensation & SSDI = Remedles Under
Oiher Laws > Exclusivity > Geheral Qverview .
(HIN4) Onee a right wo porticipation in the system is de-
termined no subseguent nulings, except a niling that ter-
minates the right te participate, e dppealable pursuani

to Ghio Rev. Code Ann. § 4123.5/2 There is a rutional
basis for such a distinction--the ordefly and efficient op- .

eration of the system. Because the workers' compensa-

tion system was designed to pive employees an exclusive -

statutory remedy for work-related injuries, a Jitigant has

no titherent right of appeal in this arca. Theréfore, a°

party's right to appeal warkers' compensation decisions
ta the courts is conferred solely by staute.

Workers' Compensation & SSDI > Adminiviraiive Pro-
cezdings > Cosiy & Attpruey Fecs

(NS} Ohto Rev. Code Anm. § 7123 5I2(F) provides as
follows: The cost of ariy legal proceedings authorized by

§ #123.512(F}, Including an attorney’y fee to the claim-

ant's attomey to be fixed by the trial judge, based upon .

the effort expended, in the event the cldimant’s right to
parlicipate in the fund Is established upon the final de-
termination of an appeal, shall be taxed against the em-
ployer or Lhe commission if thie commission or the ad-
ministrator rather then the employer contested the right
of the claimant to pariicipale in the fund. The attorney's
fee shall not exceed § 2,500,
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Apipellan\/Cross-Appellee,

Defendant-

MAXINE YOUNG ASMAH, Assistant Attorney Gen-
eral, Workers' Compensation Section, 1700 Carew
Tower, 441 Yine Street, Cincinnati, Ohio 45202, Attor-

- ney for Defendant-Appellant/Cross-Appellee.

JUDGES: BROGAN, 1., WOLFF, [, and GRADY, 1.,

concur,

" OPINION BY: RROGAN

OPINION

OPINION
- BROGAN, /.
This aclion involves consolidated appeals by NCR

. Comaretion ("NCR"} and Malindz Thomas. The parties

cach challenge the Momgomery County Common Fleas

- Court's April 9, 1996, decision and order granting Tho-

mas' motion o dismlss and denying her request for attor-
ney's fees.

NCR advances one assignment of emor in ¢ase num-
bet CA-15873. Specifically, NCR contends the frial {*2]
court ereed by ruling that it lacked subject matter juris-

. dictien to hear NCR's appeal from an Industrial Commls-

sion order, Likewise, Thomas advances one assignment

. of ervor in case number CA-15898. She claims the tria)

court emed by denying her request for attorney's fees. On

. hne 24, 1994, this court granted the parties' agreed mo-

tiow td consolidate the two cases for appeal.

" The two consolidated appeals stem from a work-
refaied injury Thomas sustained on October 1, 1987, As
a fesult of her accident, workers' compensation claim
nuinber 961227-22 was allowed for a psychogenic pain

. disorder as well as injuries to Thomas' ribs, left hip, laft

fég, and back. Therenfler, on February 28, 1992, 2 non-
worik-related goard: dog attack caused Thomas to fal,
resulling in injuries te her wrists, armns, and back. NCR

' subsequcnﬂy filed a motion with the Industriai Commis-

sion on July 2, 1994, seeking 1o eliminate its forther
responsibility for compensation to Thotas under claim
number 961227-22. 1y suppott of its motion, NCR con-
tended the dog atiack caused an Imetvening injury suffi-
cient to terminate Thomas' vight to receive any further

- compensation for her work-related injury,

A district heuring [*3} officer denied NCR's motion

- on June 29, 1993, finding in part that "the self-insured

ethployer failod to tinely investigate the issue of an in-

~“tervening injucy after receipt of nolice by claimant.”

NCR appeated that ruling, and a staff hearing officer
denied the appeal, The staff hearing officer also modified
lh_e district hearing officer's order a5 follows:
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"It is the finding of the District Hearing Officer that
the incident occurring on 2-28-92, did not constitute an
intervening injury to the body parts and condilions rec.
ognized in this claim. Claimanl suffered injuries to her
wrists and arms and a mild temporary exacerbation of
her allowed back conditlon, Medical expenses velafed to
the ternporary exacerhbation are not payable nor are the
services related to the arm and wrist injury.

“In afl other respeets the {)mnct Hcarmg Officer's
order is affirmed."

NCR appealed the foregoing ordey !%Ehe Industrial
Commission on August 30, 1995, but the commission
refused to hear the appeal. Conséifently, NCR then filed

4 tmely notice of appeal with the Montgomery County -
Common Pleas Court purswant to RC, 4123.512(4). In -

response, Thomas filed a complaint alleging that the In-
dustrial Commission's [*4]  proceedings concerned
solely the extent of her injury; a subject not properly ap-
pealable to the common pleas court pursuani to RC.
4123.512{A). Thomas then filed &-motion to dismiss
MNCR's uppeal on January 16, 1996, contending that the

commaon pleas court lacked subject matter jurisdictiofto

review the matier, Thomas also sought attorney's fees
under R.C, 4123.512(F).

In an Aprit 9, l996. decision and order, the trial
court granted Thomas' motion to dismiss but denied her

request for atlorney's fees. NCR subscquently appealed
the trial court's dismissal of its appeal on Aprit 29, 1396,
Likewisc, Thomas appealed the trial court's denial” of
asorney's fees on May 9, 1996, This court (hen consoli-
dated the appeals pursnan! to an agrt.ed moliot submilted

by the parties.

In its assignment of error, NCR contends the trial
court erred by dismissing its appeal from the Tndustrial’

Commission's order, Specifically, NCR claims ihe issu
confronting the Indusirial Comniission (ps well as_the
district hearing officer and staff hearing officér) was
whether Thomas had a right to continue participating .in
the warkers' compensation system in tight of the “inter-
vering" dog-attuck injuries she sustained, [*S]° NCR
then argues that its appeal to the common pless coun

wis proper because its motion and the indusirial com-
mission's ruling both addressed Thomas right 1o paitlu-

pute rather than the extent of her injury.

Conversely, Thomas nsserts that the Industifa)
Commissions arder concerted only the extent of. her
disability. Thomas then $tresses that an original action in
mandamus, and not an appeatio the common pleas court,
is the proper method 1o challengs Industrial Commission
orders relating to the extent of & ehaitant’s disability.

The trial court apreed with. Thomas' argument in irs
April 9,.1996, decision and order dismissing NCR's ap-

penl. [n support of its conclusion, the rial court currectly
récognized that [HNY] the only Industrial Commission
rulings appealable lo n common pleas cowrt are those
“Involving a claimant's ripht to patticipate or to contmue
to . parficipate in the [workers' compensation} fund.”
Afrates v. Lorain (1992}, 63 Okia St 3d 22, 584 NE.2d
175, at paragraph one of the syllabus,

The trin! court also ncknawiedged that the [ndus!nal 7
Commtssmn s decision allowing Thomas to continue

" participating in the-workers’ compensation system de-
P P ! P b

spite her dog attack could be construed [*6) as being
appealable, pursuant to Afrates, supra, because it seem-
ingly involved a "right to participaie” issue. The trial
court Tejected this argument, however, staling in relevant
part;

"In this case before the Court, the Industrial Com-
mission determined that Plaintitf conld continue 1o par-
ticipate in the fund, Such a determination dees not di-

_ rectly affeet her right to participate in the fund because

that right %ad been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifying
the Decision of the District Hearing -Qfficer, excepted
from coverage cerlain specific injuries resulting from a
fafi Pleintiff incorred while being chased by n dog.

. Therefore, the final administrative decision denying De-

- fendant-Employoc's request to discontinue paying com-
“pensatlan ond benefils 1o Plaintiff concerned the extent
- Pluintiff's participation in the fund, not her right 1o par-
ticipate in the fund,”

_ The trig) court also relied heavily upon Fely v.
AT&T Technologies, Inc. (1992), 65 Ohio St 3d 234,
602 N.E2d 1141, at paragraph two of the syllabus, in
which the Ohio Supreme Conrt heid that [HN2] "onee
the right of participation for a specific condition is de-
termined by the Industrtal [*7] Commission, no subse-

" quent rulings, excepl 2 ruling that lerminates the right Lo

participate, are appealable pursuant to 8.C. 4723.59"

Since Thomas already had been granted the right {0 re-

© ceive workers' compensation as a result of her work-

related accident, and the Industrial Commission's rling
did not lerminate Lthat right, the irial court, relying upon
Felty and Biskop v. Thomas Steel Strip Corp. (1995), 107
Ohio App. 3d 522, 635 N. E.2d 1370, concluded that it
lacked subject-inatter jurisdiction o hear NCR's appeal.

" Consequenily, the court reasoned that @ writ of manda-
- mus way the proper mechanism to challenge the Indus.
_trial Cosnmission’s ruling,

in Bishap, supra, the Trambull County Court of Ap-

* peals. consigered an appeal factually similar to the pre-

seit case. The appeliee In Blshiop suffered a work-related
accident in January 1987 and received workers' compen-
sation for an injury to his left knee, Appellant Thamas
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Steel subsequently asked the Industrial Commission in
1992 to tenminate the appellee’s benefits because of a
non-work-celated tntervening and more severe December
1987 injury to the appellec’s knee. The Industrial Com-
mission ultimately rejected Thomas Steel's request, [*8)
concluding that the corporation fafled to demonstrate that
Bishop's "recognized disability was worsened of aggra-
vated by the undisputed fall of December 2, 1987."

Thereafier, Thomas Stes] sought to appeal the Indusinial
Commission's ruling into the common pleas court pursy-
,ant to RE 4123512, The wial court dismissed Thomas
Steel's appeal, however, finding that it lacked subject
matter jurisdiction over the appeal because the Industrial
Commission's order pertained to the extent of Bishop's
tnjury rather than his right to panicipate in the compen.
sation fund. Thomas Sieel appealed that ruling lo the
Trumbull Cotinty Court of Appeals, which afﬁrmed the
trinl court's dismissal.

Finding the erial court's ruling proper, the appeliate
court relied upon the sytlabus of Fuity, supra, which
states that "once the right of patticipation for & specific
condition Is detennined by the Industrial Comtnission,
no subsequent rulings, except a ruling that terminates the
right to patticipate, are appeatabie [to the comumon pleas
court)." Relying upon this language and Medve v, Tho-
ntas Steel Strip Corp. (June 18, 1993), 1993 Ohio App.
LEXIS 3083, Trambull App. No. 92-T-4791, unreported
t an eardier Trumbull [*#) County Court of Appeals case
consiriing Felty, the Bishap court rensoned. -

| In Medve, the Trombufl Cbunty Court of Ap-
peals eited Felry, supra, and concluded: "In the
present case, appellec ‘was alroady receiving
worker's compensation. Appetlant sought to ter-
minate appellee’s temporary total disability based
on 1wo subsequenl fafls. The commission specifi-
celly found that the two falls in £990 did not con-
stitute separafe infervening incidents, and did not

_worsen appeliee’s condition. Sinee the commis-
sion's order did not 1erminate appellee’s right 1o
participate and went to the extent of his disability,
there was no jurisdiction (o appcal.”

* % * ¥ [n the instant case, appel!ces right to partici-
pate was dotermined by the commission's orders of
Mavch 20, 1989, and October 18, 1991, Appellant subse-
quently moved the commission to reconsider whether
appéllee should remain eligible for tempérary total bene-
fits as n resudt of the alleged mtervenlng incident ocour-
ring on December 2, 1987, As-in [*10] Medve, (he
commlssion dctermlncd that appellee's non-work- related
fall did not worsen or aggravate hig previously recog-
nized disability, and therefore appellee remained eligible
for temporary total disability bengfits.
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We conelude that the commission's order of Aggust
2, 1993, involved the extent of eppellee’s disability.
Since the commission's erder did nol terminate appeties's
right to participate, the tria} court did not err m granting
appellee’s motion to dismiss for lack of subject matter
jurisdiction."

101 Ohkiv App. 34 ar 536,

Significantly, however, the Hishop cowt also ac-
knowledged the existence of other appellate decisions
canstruing fefly, supra, more broadly than the Eleventh
District did in Birhiop, The Bishop court then reasoned
that "this is an issue for the Supreme Comt of Chio to
resolve.”

In its bricl Lo this court, NCR relies upon these other
rulings ta support iis argument that ils motion and the
Inclustrial Commission's ruling conceined a “right to par-
ticipate" issue rather than an "extent of disability” ques-
tion. In particular, NCR cites Flora v. Cincinnati Mila-

‘eron, Ine. (1993) 88 Ohlo App. 34 306, 623 NE2d

1279, Moore v. Trimble (Dee, 21, 1993), [*11] 1993
Ohio App. LEXIS 6204, Franklin App. No. 9IAPEOR--
1084, wnreponed, and Jomes v Massilion 8d of Edn.
(June [3, 1994}, 1994 Ohio App. LEXIS 289], Stark
App. No. 94 CAQC1E, unreported,

_In Flara, suprii, the elaimant sustained & back injury
while working for Cincinnali Milacron in 1988, The
claimant received workers' compensation lor his mjury.
Thereafter, the claimant sought to reactivale his claim in
1989 after injuring his back while mowing his lawn. At
each level of adminiswalive review, the lndustrial Com-
mission rejected the clalmant's application for reactiva-
tion, finding thal the second Injury was “moré than a
mere aggravation” of the wotk-related injury. The clabo-
ant then filed an appeal with the comunon pleas court,

" and Cincinoati Milacron filed a motion to dismiss or,

alternatively, a motion for simmary judgment. The trial
court ultimately granted Cincinnati Milacron's swennary
judgment motior.

The Clermont County Court of Appeals then re-
versed the common pleas courl, stating:

“In the case at har, we find that the conumission’s de-
cision reached the right of appellant to participate in the
workers' compensation syslem. The commission found
that appetlant's September 1989 injury way caused by an
intervening, non-work-related [*12] accident thar was
more than a mere aggravation of his prior cordition. As
such, the commission made o factual determination that
appellant did not susfain the disability as a result of the
worke-related accident. Such a finding goes to appeliant's
right to parlicipate in the system and it iy therefore ap-
nealeble 1o the common plers court pursuant lo RC.
4723519 See Fely, supra, 65 Ohio 5. 3d at 239, 602
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NE 2d ar 1145, citing Keels v, Chapin & Chapin, Inc.
(1966). 5 Ohio 5t. 2d 112, 34 Ohio Op. 2d 249, 214
N.E.2d 428,

88 Ghio App. 3d at 109,

In Moore, supra, the Indusirial Comsmission allowed

the claimant's workers’ compensation ¢laim for a work-
related injury on March 23, 1990. Thereafter, on Aupust -

£, 1990, the employai'-'tppellam filed a motion to tersii-
nate the claimant's participation in the workers' compen-
sntion fund, The employer based its motion upon alleged
evidence that the employes had committed fraud.-Spe-
cificaily, the motion alleged that the employee injured
himsetf while lifting 2 matorcycle at home rather than at
work.

At ench level of administrative review, the Industeial -
Commission rejecied the employer's motion to icrminate
the claimant's participation [*13] in the fund. As & re-

sult, the employer filed an appeal in the common pleas

court and, ultimalely, in the Franklin County Court of

Appeals. Finding an appeal to the common pleas court
proper, the appellate court cited Afrates v. Lorain (1992),
43 Ohio St 3d 22, S84 N.E.2d 1175, State ex rel. Evans
W Indus. Comm. {1992} 64 Ohio 8. 3d' 236, 594 NE.2d

609 and Felly, supra, for the proposition that "ene can
only appeal to the court of common pleas if the decision

of the Industrial Commission, ar its staff hearing offi-

cers, is one that finalizes the allowance or disallowance .

af the employee's claim.” Furthermote, the Moore court

quoted language in Afrates stating thar "the only deci--

sions reviewable [in the common- pleas courd} are those
decisions involving a claimant's right to patticipate or 1o
continue to participate in the fund." Moore, supra, quol-
ing Afrates, supra, at 26, ’ :

Curiousty, the Moore court then quoted the foltow-
ing language fom Felry, which the trial cour relied upon

in the present case: "Once-the right of participation for o
speclt' ¢ condition Is determined by the Industrial Com-
mission, no subsequent rulings, except a tuling thal ter-

" mtinates the right to [*14] perlicipate, are appeaiable
linto the common pleas court] pursuant to RC
4423.519." Moore, supra, quating, Felty, supra, at para-
graph two of the syllabus.

In Moore, as in the present case, the {ndustrial

Commission's ruling did net lerminate the claimant’s
right to participate. Without explaining why. the forego- |

‘ing rule expressed in the syllabus of Felry did not pre-

chude the employer's appeal, however, the Moare courl -

then determined that:

“this action clearly involves the amploy_ce's rlght t.o‘

continue 1o particlpate, insofar as the appellant-employer
wag attempling to terminate the employee's right 1o par-
ticipate, bascd upon the aleged fraud of the employee-
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clabmant. Thus, appellant-employer's appeal to the court
of common pleas fell within the purview of RC.
4123.519 and the court of commen pleas therefore had
jurisdiction to hear the appeliant-employer's appeal.”

Finally, in Jones, supra, the Stack County Cowrt of
Appeals also reviewed an employer's altempt to termi-
nate a claimant's par(icipation in the workers' compensa-
fion fund due to fraud, Specifically, the employer had
alleged before the Industrial Commission that it pos-
sessed evidence [*15] establishing that the claimant’s
puiported work-related mjury actually resulted from @
non-wark-related sports acgident, A¢ each level of ad-
ministrative review, the Industrial Commission rejectsd
tlte employer's attempt to terminate the claimant's par-
ticipation in the workers' compensation fund. The com-
mon pleas court subsequentfy determined that it zcked

 subject matter jurisdiction to heat the employer's appeal.

., Reversing the trial court’s judgmest, the Stark
County Court of Appeals first cited dfrares, supra, and

“Felty, supra, and noted that “the Ohio Supreme Coust

has definitively held that an Indusiial Commissien's

“decision involving a clalimant's ripht to continue to par-

ticipate in the State Insurance Fund is appealable to the
Common Plees Court pursnant to R C.  secrion
4123.519" The cowrt then reasoned that “setting aside
semantics, it is clear from the Facts of this case thal the
cmplnyer soughl to discontinue claimants right to par

 ticipate in the State Insurance Fund. As such, the Indus.

trink Commission's decision involving the claimant's right

_lo continue to parlicipate in the fund is appealable under

RE secrion 4123.519." Significantly, the Janes {*16]

- court also failed 1o address or distinguish the language in

Fely's sytiabus stating thay only Industrial Cemmission
rulings terminating a claimant's right to participate in the
warkers' compensation fund are appealable to the com-
mon pleas court.

. In gur view, the confusion aboul whether an eml-

. ployer may appeat in the common pleas court from an

administrative denial of its request to tenninate an cm-

. ployee's workers' compensation claim slems from seem.

mgly conflicting language in Felty supra As we ex-

- plained above, paragraph twi of Felty's syllabus states:

*Once the right of participation for a specific condition is
determined by the Industrial Commission, no subsequent
ralings, except & ruling that lerminsles the right to par-
ticipate, are appealable pwrsuant to R.C. 4/23.5/9." This
langtiagé unambiguously supports Thomas' arguiment

* thet the comimisston's refieal to lerminate her participa-

tien in the workers' compensation syslem must be ap-
pealed through mandamus rather than an appeal to e

“common pleas court, Clearly, the commission's ruling
. did not lerminate her righl (o participaie,
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NCR, however, relies upon the following language

from Fely, supra [*17] ar 239: "A decision by the.

commission determines the cmployed's right o pertici-
pate if it finalizes the allowance or disallewance of an
employee's “clalm.' The only aclion by the commission
that is appealable under RC 4121519 is this essential
decision to gram, te deny, or o terminate the emplayee's
participation or continued patticipation in the system.”

NCR then contends the Industrial Commission's refusal -
1o terminate Thomas' participation necessadly granted”

her continued participation. Pursuant to Felty, NCR
claims, the commission's decision to grant pacticipation
or continued participation is appealable to the common
pleas cour.

Although we find NCR's argument well-reasone,
we also recoghize that the sytlabus of an Ohio Supreme

Court opinion states the law in'Ohio. State v. Boggs -

(1993), 89 Ohio App. 3d 206. 212, 624 N.E2d 204,

[HN3] "Ths syllabus of a Supteme Coutt opinion states -
(the controiling point ar points of law decided in and pec-
cssarily arising from the facts of the specific case before
the Court for adjudication." Collins v. Swackhamer

{1991), 75 Ohio App. 3d 831, 834, 600 N.E2d 1079,
guating Sup.CLRep.Ops.R. (B} Furthermore, "matier
outside the syllabus is not regarded as.{*18] a decision.”
Williams v. Ward (1069), 18 Ohio App. 2d 37, 39, 246

N.E.2d 780, ul foomote one, quoting Huas v. Stale

(1921), 103 Okio 5. 1, 32 N.E 158.

As hath the trlal court and the Eleventh District -
Court of Appeals in Bishop recognized, the syllabys of
Fefty, supra, unambiguously states thar once a clamnnt :
is graoted the right to participate in the workers' compel-

“satlon, ne subsequent Industrial Commission ruling, ex-
cept a ruling terminaling that right, may be dppealed to
the common pleas coust. In the present case, the Indus-
trial Commission refised ta lerminate Thomas' continued

partictpation. Accordingly, pursuant to the syllabus of _'

Falty, supra, the commission's mling was not appealahie
to the court of common plc.as

[n opposition to s conclusion, NCR raises an”

equal prolestion argumnent, . contenting- that the trial

courl's rubing deprives it of equal access to the coutts and,

" the right o & jury frial. NCR complains 1hat if the irlal

cour! had rufed against Thomas and terminated ber par- .

ticipation, she would have enjoyed the ability to 2ppeal
to the corminon pleas cowrt. Such an appeal includes de

novo review and a right 10 a jury trial. Conversely, NCR

contends that [*19) forcing il to pursue a mandamus

action simply because the trial court ruled in favor of

Thomas deprives it of the right to 8 jury irial on the same.

issue. Furthetraore, NCR argues that tha standerd of re-
view in & mandamus action makes it much less likely

that an appeal will sueceed,

78~

Thc Br:hop court rejected a similar argument, how-
ever, stating:

“Appellant's constinational argument s without
merit. One goal of the workers' compensation sysiem is
that it operate fargely outside the courls. Fefty, 65 Ohio
St 3d ai 238, 602 N.E2d a1 1144-1145. To thiz end, the
General Assembly has restricted the right of litigants to
appeal decisions of the commission 10 those decisions
invalving an employee's right ta participation in the sys-

- tem,

[HN4] "Onee such a right is determined ‘o mehse-

“quent rulings, except a ruling that terminates the vight ro

participate, are appealable pursvant o R.C. [4123.512]

(Emphasis added) Felry or 240, 602 N.E2d af 1146,

Thera is a rational basis for such a distinction--the or-
derly andd efficient operation of the system.

"As the Felty comt observed:

, ™% ¢ ¥ Pecause (he workers' compensation system

- was designed to ‘give employees an exclusive {*20]

siatutory remedy for work-related injuries, ‘a litigant has
0 inherent right of 2ppeal in this area * * * ' Cadle v.
Gen. Motors Corp. [1976], 45 Ohie St 2d 28, 33, 74

-~ Chio Op. 2d 30, 32, 340 N.£.2d 403, 406. Therefore, a

party's vight to appeal workers' compensancm decisions
1o the courts is conferred solely by statute.! Falty ar 237,
607 N.E 2dat 1144

We {ind the Bivhop cowt's constitutional analysis

. persvasive and equally applicable 1o NCR's ¢laims. Ac-

cordingly, we overrute NCR's assignment of eor in case
nnber CA-15871 and affirm Lhe trial count's decision

- granting Thomag' motien 1o dismiss.

In her sole assignment of error iy cuse number CA-

" 15898; Thomas contends the trial court erved by refusing

to award her atlormey's fees. The trial courd's April 9,
1996, decision and order construed R.C, 4123.512(F) a5
allowing o claimant lo recover attomey's fres afler re.
ceiving -a favorable judgment only if the Industrial

. Commission or the administator appedled to the com-

mon pleas courl. [ the present case, the employer, NCR,
appealed From the Industrial Commission's rulmg Con-

-sequently, Lhe rial court found attorney's fecs improper.

_Thomas argues, and NCI agrees, {*21] however,
that the friak courl misread [HN3] RC. 4123.312(F),
which provides as follows:

"The cost of any Jegul pruu.edtngs authorized by

‘this section, including an attorney's fee to the claimani's

atteriey to be fixed hy-the irial judge, based upon the

" effort expended, in the event the claimant's right to par-

ticipate in the fund is established upon the final determi-

_natlon ofan appeal, shall be taxed against the employer

ot the commission if the commission or the administrator
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ratlier than the employer contested {he right of the claim-
ant to participale in the fand. The attorney's fee shall not
exceed twenly-Nive hundred dollars.”

R.C. 4123.512(F) (Emphasis added ).

NCR concedes that the trial court misquoted £.C. '

4123.512(F) in its decision and order. We agree. The
foregolng passage cloacly allows the trial courl o tax
aitorney's [ees againgt the employer,

The trial court also found attorney's fees impropet
for a second reason, however, In particular, the trial court
conctugled that becavse it dismissed NCR's action, The-
mas' righl to continue to participate in the fund was not
established upon its final determination of the appeat.

Thomas argues that the trinl court erred [¥22] in
reaching this conelusion, and, once again, NCR aprees. '

Page 7

To Yight of the Ohio Supreme Cowrt's ruling in Hospleality
Mutor {nns v.- Gillespie (1981), 66 Ohio St 2d 204, 421
N.E.2d 134, we also conclude {hat the irial courl erred by
failingg to award Thomas attorney's fees, In Hospitality

" Motor {nms, the court determined that the “legal proceed-

ings" conternplated by RC 4121509 [now
4123.512(F)] is the uppeal itself. Once such an appeal is
perfected, the conunan pleas court may award attomey's

fees to the claimant even though the employer's appeal

swbsequently is dismiissed for lack of jurisdiction. fd,
Accordingly, we sustain Thorag' assignment of ervor in
case numbor CA-15858, reverse the tral cowrt’s judg-
went, and reinand this cavse for an evidentiary hearing to
determing the praper amownt of attormey’s fees ta be

- taxed pgainst NCR.

* WOLFF, ], and GRADY, J., coneur.
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4123.511 Notice of receipt of claim.

(A)- Within seven days after receipt of any claim under this chapter, the bureau of workers’
compensation shall notify the claimant and the employer of the claimant of the receipt of the claim and
of the facts alleged therein. If the bureau receives from a person other than the clalmant written or
facsimile information or Information communicated verbally over the telephone indicating that an
injury or occupational disease has occurred or been contracted which may be compensable under this
chapter, the bureau shall notify the employee and the employer of the information. If the information
is provided verbally over the telephone, the person praviding the information shall provide written
verification of the information to the hureau according to dlvision (E) of section 4123.84 of the Revised
Code. The receipt of the information in writing or facsimile, or if initially by telephane, the subsequent
written verification, and the notice by the bureau shall be considered an application for compensation
under section 4123.84 or 4123.85 of the Revised Code, provided that the conditions of division (E) of
section 4123.84 of the Revised Code apply to information provided verbally over the telephone. Upon
receipt of a claim, the bureau shall advise' the claimant of the claim number assigned and the
claimant’s right to representation in the processing of a claim or to elect no representation, If the
bureau determines that a clalm is determined to be a compensable lost-time claim, the bureau shall
notify the clalmant and the employer of the avallability of rehabilitation services. No bureau or
industrial commisslon employee shall directly or Indirectly convey any information in derogation of this
right. This section shall in no way abrogate the bureau’s responsibility to ald and assist a claimant in
the filing of a claim and to advise the clalmant of the claimant’s rights under the law.

The administrator of workers’ compensation shail assign all clalims and investigations to the bureau
service office from which investigation and determination may be made most expeditiously.

The bureau shall Investigate the facts concerning an Injury or occupational disease and ascertain such
facts in whatever manner is most appropriate and may obtain statements of the employee, employer,
attending physician, and witnesses in whatever manner is most appropriate.

The administrator, with the advice and consent of the bureau of workers’ compensation board of
directors, may adopt rules that identify specified medical conditions that have a historical record of
being allowed whenever included in a claim. The administrator may grant immedilate allowance of any
medical condition Identified In those rules upon the filing of a claim Involving that medical condition
and may make immediate payment of medical bills for any medical condition identifled in those rules
that Is included in a. claim. If an employer contests the allowance of a claim involving any medical
condition Identified in those rules, and the claim is disallowed, payment for the medical condition
included in that claim shall be charged to and paid from the surpius fund created under section
4123.34 of the Revised Code,

(BY(1) Except as provided in dlvision (B)(2) of this section, in claims other than those in which the
employer is-a self-insuring employer, if the administrator determines under division (A) of this section
that a.claimant is or Is not entltled to an award of compensation or benefits, the administrater shall
" |ssue an drder no later than twenty-eight days after the sending of the notice under division (A) of this
section, granting or denying the payment of the compensation or benefits, or both as Is appropriate to
the claimant. Notwlthstanding the time limitation specified In this division for the Issuance of an order,
If a-medical examination of the claimant Is required by statute, the administrator promptly shall
schedule the claimant for that examination and shall Issue an order no later than twenty-eight days
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after recelpt of the report of the examination. The administrator shall notify the- claimant and the

. employer of the claimant and their respective representatives In writlng of the nature of the order and
the amounts of compensation and benefit payments involved. The employer or ctaimant may appeal
the order pursuant to division {C) of this section within fourteen days after the date of the receipt of
the order. The emplover and claimant may walve, in writing, their rights to an appeal undér this
division. '

(2) Notwithstanding the time limitation specified in division (B){(1) of this section for the issuance of an
order, if the employer certifies a claim for payment of compensation or benefits, or both, to a clalmant,
and the administrator has completed the Investigation of the claim, the payment of benefits or
compensation, or both, as is appropriate, shall commence upon the later of the date of the certification
or completion of the investigation and issuance of the order by the administrator, provided that the
administrator shall issue the order no later than the time limitation specified in division (B)(1) of this
section,

(3) If an appeal is made under division (B)(1} or (2) of this section, the administrator shall forward the
claim file to the appropriate district hearing officer within seven days of the appeal. In contested claims
other than state fund claims, the administrator shall forward the claim within seven days of the
administrator's receipt of the claim to the Industrial commission, which shall refer the claim to an
appropriate district hearing officer for a hearing in accordance with division (C) of this section.

(C) If an employer or clalmant timely appeals the order of the administrator issued under division (B)
of this section or in the case of other contested claims other than state fund claims, the commission
shall refer the claim to an appropriate district hearing officer according to rules the commission adopts
undert sectlon 4121.36 of the Revised Code. The district hearing officer shall notify the parties and their
respective representatives of the time and place of the hearing.

The district hearing officer shall hold a hearing on a disputed issue or claim within forty-flve days after
the filing of the appeal under this division and issue a decislon within seven days after holding the
hearing. The district hearing officer shall notify the parties and their respective representatives in
wrliting of the order. Any party may appeal an order issued under this division pursuant to division (D)
of this section within fourteen days after receipt of the order under this division,

(D) Upon the timely filing of an appeal of the order of the district hearing officer issued under division
(C) of this section, the commission shall refer the claim file to an appropriate staff hearing officer
according to Its rules adopted under section 4121.36 of the Revised Code. The staff hearing officer
shall hold a hearing within forty-five days after the filing of an appeal under this division and Issue a
decision within seven days after holding the hearing under this division. The staff hearing officer shall
notify the parties and their respective representatives in writing of the staff hearing officer's order. Any
party may appeal an order issued under this division pursuant to division (E) of this section within
fourteen days after receipt of the order under this division.

(E) Upon the filing of a timely appeal of the order of the staff hearing officer issued under division (D)
of this section, the commission or a designated staff hearing officer, on behalf of the commission, shall
determine whether the commission will hear the appeal. If the commission or the deslgnated staff
hearing officer decldes to hear the appeal, the commission or the designated staff hearing officer shall
notify the parties and their respective representatives In writlivg of the time and place of the hearing.
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The commission shall hold the hearing within forty-five days after the filing of the notice of appeal and,
within seven days after the conclusion of the hearing, the commission shall issue its order affirming,
modifying, or reversing the order Issued under division (D) of this section. The commlssion shall notify
the parties and their respective representatives in writing of the order. If the commission or the
designated staff hearing officer determines not to hear the appeal, within fourteen days after the filing
of the notice of appeal, the commission or the designated staff hearing officer shall issue an order to
that effect and notify the parties and their respective representatives in writing of that order.

Except as otherwise provided in this chapter and Chapters 4121., 4127., and 4131. of the Revised
Code, any party may appeal an order issued under this division to the court pursuant to section
4123.512 of the Revised Code within sixty days after receipt of the order, subject to the limitations
contained in that section, '

(F) Every notice of an appeal from an order issued under divisions (B), (C), (D), and (E) of this section
shall state the names of the claimant and employer, the number of the claim, the date of the decision
appealed from, and the fact that the appellant appeals therefrom,

(G) Ali of the following apply to the proceedings under divisions (C), (D), and (E) of this section:
{1) The parties shall proceed promptly and without continuances except for good cause;

(2) The parties, in good faith, shall engage in the free exchange of Information relevant to the claim
prior to the conduct of a hearing according to the rules the commission adopts under section 4121.36
of the Revised Code;

(3) The administrator is a party and may appear and participate at all administrative proceedings on
behalf of the state insurance fund. However, in cases in which the employer is represented, the
administrator shall neither present arguments nor introduce testimeny that is cumulative to that
presented or Introduced by the employer or the employers representative. The administrator may fite
an appeal under this section on behalf of the state insurance fund; however, except in cases arising
under section 4123.343 of the Revised Code, the administrator only may appeal questions of law or
issues of fraud when the employer appears in persan or by representative.

(H) Except as provided in section 4121,63 of the Revised Code and division {K) of this section,
payments of compensation to a claimant or on behalf of a claimant as a result of any order Issued
under this chapter shall commence upon the earller of the following:

{1) Fourteen days after the date the administrator issues an order under division (B) of this section,
unless that order is appealed;

(2) The date when the employer has waived the right to appeal a decislon Issued under division (B) of
this section; '

(3) If n6~appeal of an order has been filed under this sectlon or to a court under section 4123.512 of
the Revised Code, the expiration of the time limitations for the filing of an appeal of an order;

(4) The date of recelpt b\) the employei" of an order of a district hearing officer, a staff hearing officer,
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or the industrial commission issued under division (C), (D),.or (E) of this section.

(1) Payments of medical beneﬁts payable under this chapter or Chapter 4121., 4127 or 4131, of the
Revised Code shall commence upon the earfier of the following:

(1) The date of the issuance of the staff hearing officer's order under division (D) of this section;
(2) The date of the final administrative or judicial determination,

(1) The administrator shall charge the compensation payments made in accordance with division (H) of
this section or medical benefits payments made in accordance with division (I) of this section to an
employer's experience immediately after the employer has exhausted the employer’s administrative
appeals as provided in this section or has walved the employer's right to an administrative appeal
under division (B) of this section, subject to the adjustment specified In division (H) of section
4123,512 of the Revised Code.

(K) Upon the final administrative or judicial determination under this section or section 4123.512 of the
Revised Code of an appeal of an order to pay compensation, If a claimant is found to have received
compensation pursuant to a prior order which Is reversed upon subsequent appeal, the claimant’'s
employer, if a self-insuring employer, or the bureau, shall withhold from any amount to which the
claimant becomes entitled pursuant to any claim, past, present, or future, under Chapter 4121., 4123.,
4127;, or 4131, of the Revised Code, the amount of previously paid compensation to the claimant.
which, due to reversal upon appeal, the claimant is not entitled, pursuant to the following criteria:

(1) No withholding for the first twelve weeks of temporary total disabllity compensation pursuant to
section 4123.56 of the Revised Code shall be made;

(2) Forty per cent of all awards of compensation paid pursuant to sections 4123.56 and 4123.57 of the
Revised Code, until the amount overpaid is refunded;

(3) Twenty-five per cent of any compensation paid pursuant to section 4123.58 of the Revised Code
until the amount overpald is refunded;

(4) If, pursuant to an appeal under section 4123.512 of the Revised Code, the court of appeals or the
supreme court reverses the allowance of the claim, then no amount of any compensation will be
withheld. :

The administratar and self-insuring employers, as appropriate, are subject to the repayment schedule
of this dlvision only with respect to an order to pay compensation that was properly paid under a
previous order, but which is subsequently reversed upon an administrative or judicial appeal. The
administrator and self-insuring employers are not subject to, but may utlilze, the repayment schedule
of this division, or any other lawful means, to collect payment of compensation made to a person who
was not entitled to the compensation due to fraud as determined by the administrator or the industrial

commission.

(L) If a staff hearing officer or the commission fails to issue a declsion or the commission fails to refuse
to hear an appeal within the time periods required by this section, payments to a claimant shall cease
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until the staff hearing officer or commission issues a decision or hears the appeal, unless the failure
was due to the fault or neglect of the employer or the employer agrees that the payments should
continue for a longer period of time.

(M) Except as otherwise provided in this section or section 4123.522 of the Revised Code, no appeal is
timely filed under this section unless the appeal Is filed with the time limits set forth in this section.

(N) No person who is not an employee of the bureau or commission or who is not by law given access
to the contents of a claims file shall have a file in the person’s possession.

(0) Upon application of a party who resides in an area in which an emergency or disaster is declared,
the industrial commission and hearing officers of the commission may waive the time frame within
which claims and appeals of claims set forthedn this section must be filed upon a finding that the
applicant was unable to comply with a filing deadiine due to an emergency or a disaster.

As used in this division;

(1) "Emergency” means any occasion or instance for which the governor of Ohio or the president of the
United States publicly declares an emergency and orders state or federal assistance to save lives and
~ protect property, the public health and safety, or to lessen or avert the threat of a catastrophe.

(2) “Disaster” means any natural catastrophe or fire, flood, or explosion, regardless of the cause, that
causes damage of sufficlent magnitude that the governor of Ohio or the president of the United States,
through a public declaratlon, orders state or federal assistance to alleviate damage, loss, hardship, or
suffering that results from the occurrence.

Effective Date: 06-14-2000; 06-21-2005; 2007 HB100 09-10-2007
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4123.512 Appeal to court.

(A) The claimant or the efnployer may appeal an order of the industrial commission made under
division (E) of sectlon 4123.511 of the Revised Code in any injury or cccupational disease case, other
than a decision as to the extent of disability to the court of common pleas of the county in which the
injury was inflicted or in which the contract of employment was made if the injury occurred outside the
“state, or in which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for.the purposes of an appeal by the use of the jurisdictional
requirements described in this division, the appellant may use the venue provisions in the Rules of Civil
Procedure to vest jurisdiction in a court, If the claim is for an occupational disease, the appeal shall be
to the court of commeon pleas of the county in which the exposure which caused the disease occurred.
Like appeal may be taken from an order of a staff hearing officer made under division (D) of section
4123.511 of the Revised Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of common pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the commission refusing to
hear an appeal of a staff hearing offlcer's decision under division (D) of section 4123.511 of the
Revised Code. The filing of the notlce of the appeal with the court Is the only act required to perfect
the appeal. :

If an actlon has bean commenced in a court of a county other than a court of a county having
jurisdiction gver the action; the court, upon notice by any party or upon Its own meotion, shall transfer
the action to a court of a county having jurisdiction. (.

Notwithstanding anything to the contrary In this section, if the commission-determines under section
4123,522 of the Reviced Code that an employee, employer, or their respective representatives have
not received written notice of an order or decision which is appealable to a court under this section and
which grants rellef pursuant to section 4123.522 of the Revised Code, the party granted the relief has
sixty days from receipt of the order under section 4123.522 of the Revised Code to file a notice of
appeal under this section. - o

(B) The notice of appeal shall -state the names. of the claimant and the employer, the number of the
claim, the date of the order appealed from, and the fact that the appellant appeals therefrom,

The administrator of workers’ compensation, the claimant, and the employer shall be parties to the
appeal and the court, upon the application of the commilssion. shall make the commission a party. The
party- filing the appeal shall serve a copy of the notice of appeal on the administrator. at the central
office of the bureau of workers’ compensation in Columbus. The administrator shall notify the employer
that if the employer fails to become an active party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect uporthe employer’s
premium rates, ~ - . ' K : ' o

(C)} The attorney general or one or more of the attorney deneral’s assistants or special counsel
designated by the attorney general shall represent the administrator and the commission.:In the event
the attorney géneral or the attorney general’s designated assistants or special counsel are absent, the
adrhinistrator or the commission shall select one or more of the attorneys in the employ of the
adininiitrator or:the commission-as the administrator’s attorney or the commission’s attorney In the
appeal, Any attorney so .employed shall continue the representation during the entire period of the
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appeal and in all hearings thereof exce'pt where the continued representation becomes impractical.

(D) Upecn recelpt of notice’ of appeal, the clerk of courts shaII provide notlce to aii partles who are
appeHees and to'the commissian. : C :

The clalmant shall, within thirty days after the filing of the notice of appeal, file a petition containing a
statement of facts in ordinary and conclse language showing a cause of action to participate or to
continue to participate in the fund and setting forth the basis for the jurisdiction of the court over the
action. Further pleadings shall be had In accordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not be required and provided that the claimant may not
dismlss the complaint without the employer’s consent if the employer is the party that filed the notice
of appeal to court pursuant to this sectlon. The clerk of the court shall, upon receipt thereof, transmit
by certified mail a copy thereof to each party named In the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the action a deposition of any physician taken in
accordance with the provisions of the Revised Code, which deposition may be read in the trial of the
action even though the physician is a resident of or subject to service in the county In which the tral is
had. The bureau of workers’ compensation shall pay the cost of the stenographic deposition filed In
court and of copies of the stenographic deposition for each party from the surplus fund and.charge the
costs thereof against the unsuccessful party if the claimant’s right to participate or continue to
participate Is finally sustained or established In the appeal. In the event the deposition is taken and
filed, the physician whose deposition is taken is not required to respond to any subpoena issued in the
trial of the action. The court, or the jury under the instructions of the court, if a jury is demanded, shall
determine the right of the claimant to participate or to continue to participate In the fund upon the
avidence adduced at the hearing of the action.

{(E) The court shall certify its decision to the commission and the certificate shall be entered In the
records of the court. Appeals from the judgment are governed by the law applicable to the appeat of
clvil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney’s fee to the
claimant’s attorney to be fixed by the trial judge, based upon the effort expended, in the event the
claimant’s right to participate or to continue to participate in the fund is established upon the final
determination. of an appeal, shall be taxed against the employer or the commission if the commission
or the administrator rather than the employer contested the right of the claimant to participate in the
fund. The attorney’s fee shall not exceed forty-two hundred dollars.

(G) If the finding of the court or the verdict of the jury is In favor of the clalmant’s right to participate
in the fund, the commission and the administrator shall thereafter proceed in the matter of the claim
as if the judgment were the decision of the commission, subject to the power of modification provided
by sectlon 4123.52 of the Revised Code,

(H) An appeal from an order. issued under division (E} of section 4123.511 of the Revised Code or any
action filed in court in a case In which an award of compensation or medical benefits has been made
shall not stay the payment of compensation or medical benefits under the award, or payment for
subsequent periods of total disabillty or medical benefits during the pendency of the appeal. If, In a
final administrative or judicial action, it is determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant shauld not have been made, the amount thereof shall be
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charged to the surplys fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer-is a state risk, the amount shall not be charged to the employer’s experience, and the
administrator shall adjust the employer’s account_aécordlngly. In the event the employer is a self-
insuring employer,-the self-insuring employer shall deduct the amount from the paid Itompensation the
self-insuring employer reports to the administrator under division (L) of section 4123.35 of the Revised
Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an
employee or an employee's - dependents by filing an application with the bureau of workers’
compensation not more than one hundred eighty days and not less than ninety days before the first
day of the employer's next six-month coverage period. If the self-insuring employer timely files the
application, the application Is effective on the first day of the employer’s next six-month coverage
period, provided that the administrator shall compute the employer’s assessment for the surplus fund
due with respect to the period during which that application was fited without regard to the filing of the
application. On and after the effective date of the employer’s election, the self-lnsuring employer shall
pay directly to an employee or to an employee’s dependents compensation and benefits under this
saction regardless of the date of the injury or occupational disease, and the employer shall receive no
money or credits from the surplus fund on account of those payments and shall not be required to pay
any amounts into the surplus fund on account of this section. The election made under this division is
irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other civil actions except election
causes, irrespective of position on the calendar.

This section applies to all decisions of the commission or the administrator on November 2, 1959, and
all claims flled thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

Any action pending in common pleas court or any other court on January 1, 1986, under this section is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123519 and sectlon 4123.522 of
the Revised Code,

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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_'4,1_23.5'2 Continuing,._rj.urisdiction"of commission.

The jurisdiction of the industrial commission and the authority of the administrator of workers’
compensation over each case is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, in its opinion is justified. No
modification or change nor any finding or award In respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after flve years from the date of injury in the
absence of the payment of medical benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123.58, or division (A) or (B} of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of section
4123.84 of the Revised Code, in which event the madification, change, finding, or award shall be made
‘within five years from the date of the last payment of compensation or from the date of death, nor
unless written notice of claim for the specific part or parts of the body injured or disabled has been
given as provided In section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back perlod in
excess of two years 'prior to the date of filing application therefor. This section does not affect the right
of a claimant to compensation accruing subsequent to the filing of any such application, provided the
apolicatlon is filed within the time limit provided in this section. .

This section does not deprive the commission of its continuing jurisdiction to determine the questions
raised by any application for madification of award which has been filed with the commission after June
1, 1932, and prior to the explration of the applicable period but in respect to which no award has been
granted or denied during the applicable period.

The commission may, by general rules, provide for the destruction of files of cases In which no further
action may be taken,

The commission and administrator of workers’ .compeansation each may, by general.rules, provide for
the retention and destruction of all _other records irl their possession or under their control pursuant to
section 121.211 and - sections 149,34 .to 149.36 of the Revised Code. The bureau of workers’
compensation may purchase -or- rent required. equipment for the 'document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, films,' or
other direct .docurnent retention media, -when properly identified, have the same effect as the original
record and may be offered In like manner and may be received as evidence In proceedings before the
industrial commission, staff hearing officers, and district hearing officers, -and in any court where the
originai record could have'been introduced. . ‘ :

Effective Date: 06-14-2000; (5B 7) 10-11-2006
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