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STATEMENT OF FACTS

On March 19, 2003, Plaintiff-Appellant, Diazonia Benton (herein after
“Benton”) was involved in a motor vehicle accident, while in the course and scope of her
employment with Defendant-Appellee, Hamilton County Educational Service Center (herein
after “HCESC"). Benton v. Hamifton County Educ. Sve. Ctr, (15 Dist.), 2008 Ohio App.
Lexis 3586, 2008-Ohio-4272. {Appx. 16.) Benton was assigned claim number 03-889051
by the Ohio Bureau of Workers' Compensation (herein after “BWC") and on March 9, 200.5,
the BWC issued an Order allowing the Benton's Ohio workers' compensation claim for the
conditions of sprain of neck, sprain lumbar and contusion of left elbow. (Appx. 58.) This
BWC Order gave either party the right to appeal this Order, within fourteen (14) days of
receipt of said Order, (Appx. 59.) HCESC did receive said BWC Order allowing Benton’s
workers' compensation claim and HCESC did not appeal the allowance of the claim.
Thereafter, on April 27, 2005, Benton requested that additional conditions be amended into
her workers' compensation claim, The Industrial Commission’s District and Staff hearings
both granted the additional conditions of radiculopathy and L5-S1 hemiated disc. (Appx. 53,
56.) HCESC did not appeal the Industrial Commission's Staff Hearing Order of January 26,

2006. (Appx. 53.)

On February 3, 2006, HCESC filed a C-86 Motion with the Industrial Commission of
Ohio requesting the Industrial Commission exercise continuing jurisdiction and make a
determination of fraud, pursuant to R.C. 4123.52, (Appx. 50.) On June 14, 2006, a hearing

was held at the District Hearing Level of the Industrial Commission of Ohio and denied




HCESC's request to exercise continuing jurisdiction. (Appx. 47, 48.) HCESC appealed the
District Hearing Level Order on July 7, 2006, and on August 29, 2006, the Induétrial
Commission's Staiff Hearing Officer also denied HCESC’s motion requesting thét the
Industrial Commission exercise continuing jurisdiction, and found "absolutely no evidence
that the injured worker has misrepresented the purpose of her trip...on March 19, 2003."
(Appx. 42, 43, 44.) HCESC appealed this decision on September 15, 2006 and on
September 19, 2006, the Industrial Commission of Ohio Staff Hearing Level Il did refuse

the appeal of the HCESC. (Appx. 40, 38.)

Thereafter, on November 07, 2006, HCESC proceeded to file a Notice of Appeal,
with the Court of Common Pleas in Hamilton County, Ohio, due to the Industrial
Commission’s refusal to exercise continuing jurisdiction, pursuant to R.C.4123.52. (Appx.
36.) On January 27, 2007, Benton did file a2 motion with the Common Pleas Court of
Hamilton County on the grounds that the trial court did lack subject matterjuﬁsdiction to
hear HCESC's appeal. (Appx. 28.) On February 27, 2007, the trial court gfanted Benton's
Motion to Dismiss for lack of subject matter jurisdiction. (Appx. 27.) Thereafter, HCESC did
file a Nrotice of Appeal to the First District Court of Appeals. (Appx. 25.) The First District
Court of Appeals rendered its decision on August 22, 2008, indicating that the trial court
erred and that the decision of the Industrial Commission to not exercise jurisdiction was
appealable to the Court of Common Pleas under R.C. 4123.512(A). (Appx. 16-24.)
Recognizing and referencing a split of authority among appellate districts and noting that

the Ohio Suprerné Court had not “squarely addressed this issue”, regarding whether a right



to participate issue exists, based upon the Industrial Commission of Ohio's refusal to

exercise continuing jurisdiction to make a determination of fraud. (Appx. 22,23.)

In response to the First District Court of Appeal's decision, Benton filed a Motion
requesting Certification of Conflict with the First District Court of Appeals. (Appx. 10) On
September 18, 2008, the First District Appellate Court did certify the conflict and recognized
their decision as being in conflict with Thomas v. Conrad (Feb. 14, 1997) Second District
Nos. 15873 and 15898, and Brown v. Thomas Asphalt Paving Co., Eleventh District, No.
2000-P-0098, 2001-Chio-8720. (Appx. 10.) Thereafter, Benton did file a Notice of Certified
Conflict with the Ohio Supreme Court on October 09, 2008. (Appx. 2.) By way of Entry filed
December 31, 2008, the Ohio Supreme Court did grant Benton and Administrator's, Notice
of Certified Conflict. Benton v. Hamilton County Educ. Sve. Ctr. (2008) 120 Ohio St.3d

1452, 2008-Ohio-1946 (Appx. 1.)
ARGUMENT

Proposition of Law No. I:

The refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction

to make a finding of fraud is not a right to participate issue under R.C. 4123.512.

A. It is not the language a party uses in its motion requesting continuing
jurisdiction, pursuant to R.C.4123.52, that is determinative as to whether
a right-to-participate issue exists, but rather the determining factor is

the effect the decision of the Industrial Commission, to exercise or not



exercise continuing jurisdiction, has on the workers’ compensation

claim.

HCESC argues in their Merit Brief that HCESC’s “motion involved Benton's initial
right to participate in the Fund." (HCESC Merit Brief page 11, Para. 2). In reality what
HCESC requested in their February 01, 2006 motion was for the Industrial Commission to
exercise continuing jurisdiction and make a determination as to fraud. (Appx. 50.) After
hearing HCESC's evidence , the Industrial Commission’s District, Staff | and Staff |l
hearing officers refused to exercise continuing jurisdiction. (Appxs. 47, 42, 38). What is
apparent is that any party can frame a motion or use creative language that purports to
state thaté right-to-participate issue exists. However, what the reviewing court must look at
is; whether the injured worker's right-to-participate or continue to participate has been
previously established, and did the Order whicrh the party now is attempting to appeal to the
court of common pleas finalize the allowance or disallowance of the ilnjured worker's right to
participate. It is the effect that the Industrial Commission's order has on the injured
worker's claim, not the language used by the party filing the motion requesting continuing

jurisdiction.

The Ohio Supreme Court in Felfy v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d
234, 602 N.E.2d 1141 noted that a direct appeal to common pleas court is the most limited
form of judicial review, “because the workers' compensation system was designed to give
employees an exclusive statutory remedy for work related injuries, a litigant has no inherent

right of appeal in this area”. (Fefty, supra at 237, 1144, citing Cadle v. General Motors



Corp. (1976), 45 Ohio St. 2d 28, 33, 340 N.E.2d 403, 406). Moreover, the Felty court
indicated that “(t}he courts simply cannot review all the decisions of the commission....",
and “{u)nless a nérrow reading of R.C. 4123.519 (currently R.C.4123.512).is adhered to,
almost every decision of the commission, major or minor, could eventually find its way to
common pleas court”. Id. af 238, 1144. Commenting on R.C.4123.512 appeals, the Ohio
Supreme Court in Felfy understood that a direct appeal fo common pleas court is the most
limited form of judicial review and that “a litigant has no inherent right of appeal in this
area'. /d. at 237. Significantly, the Feffy Court directed that unfess the decision is finalizing
an alfowance or disallowance of an injured worker’s claim, a right-to-participate issue does
not exist. Id. at 27, 1179. A distinction exists when an order terminates an injured worker's
claim or their right to continue to participate in the Workers' Compensation Fund, as
opposed to the denial of a request to re-open a matter that has previously been
determined. (i.e. a request to exercise continuing jurisdiction). The Ohio Supreme Court
again restated this proposition by stating the Industrial Commission does not determine a
right-to-participate in the State Insurance Fund, unless the decision is finalizing an
allowance or disaffowance of the employee’s claim. Afrates v. Lorain (1992), 63 Ohio St.3d
22, 27, 584 N.E. 2d 1175, 1179. (See also State, ex rel. Evans, v. Indus. Comm, (1992),
64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610). These scenarios are clearly contemplated
when interpreting what right-to-participate means. The directives of the Afrates Court are
not consistent with and would not permit an R.C.4123.512 appeal to the court of common
pleas by an employer on the refusal by the Industrial Commission to exercise continuing

jurisdiction to make a determination of fraud. In the case at bar, Benton's right-to-
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participate in the Workers’ Compensation Fund was finalized by the BWC Order dated
March 09, 2005, which HCESC did not appeal. (Appx. 58.)  The subsequent decisions of
the Industrial Commission to not exercise continuing jurisdiction, pursuant to R.C. 4123.52,

left Benton's right-to-participate undisturbed.

B._An equal protection issue does not exist when a party is required to

pursue a remedy in mandamus pursuant to R.C.4123.512.

The remedies available to parties in a workers’ compensation claim are strictly
provided by statute. In Workers' Compensation matters, appeals are taken and an action is
initiated by the filing of a Notice of Appeal with the common pleas trial court or by way of
Mandamus with the Tenth District Court of Appeals, pursuant to R.C. 4123.512. In Ohio,
the rights and duties under the Ohio Workers' Compensation Laws are purely statutory.
State, ex rel. Yaple v. Creamer (1912), 85 Ohio St. 349, 97 N.E.2d 602, The rights and
duties rest exclusively on the grant of legislative authority by the enabling Workers'
Compensation Act. State ex rel. Kroger v. Indus Comm.,, (1942), 37 Ohio Law Abstract
509, 48 N.E.2d 114. Moreover, R.C. 4123.512 provides the exclusive statutory scheme to
appeal an Order of the Industrial Commission. Under the language of R.C. 4123.52, the
Industrial Commission of Ohio is vested with continuing jurisdiction over its orders after
issuance of a final order. However, continuing jurisdiction can be invoked only where one of
these preconditions exists: (1) new and changed circumstances, (2) fraud, (3) clear mistake
of fact, (4) clear mistake of law, (5) error by an inferior tribunal....” State ex rel. Gobich v.

Industrial Commission, 103 Ohio State3d 585, 817 N.E.2d 398, citing State ex rel. Nicholls



v. Industrial Commission, (1998), 81 Ohio St.3d 454, 459, 692 N.E.2d 188. Furthermore,
R;C. 4123.512(A) provides that the claimant or employer may appeal an order of the
Industrial Commission into the Court of Common Pleas “...other than a decision as to the
extent of disability to the court of common pleas...”. However, a court whose jurisdiction
has not been properly invoked cannot accept jurisdiction by agreement, acquiescence br
consent. Cunningham v. Young, et al., (1963), 119 Ohio App. 261,263, 193 N.E.2d 924,

926 (Ohio App. 15t Dist. 1963)).

The employer, HCESC argues in its merit brief that it is denied equal protection
under the law, if it must pursue a mandamus action as its remedy. ( HCESC merit brief,
proposition of law B. page 6). HQESC argues_that the Mandamus standard of review,
“abuse of discretion is a very heavy burden” while a de novo review only requires the
burden of preponderance of the evidence standard. {(HCESC brief at page 8). HCESC
fails to acknowledge that in a Mandamus action, the party seeking relief (employer or
injured worker) bears the burden of demonstrating that the Industrial Commission
committed “an abuse of discretion” in arriving at some decision. Whereas in R.C. 4123.512
appeals to the Court of Common Pleas, the injured worker-Plaintiff, always has the burden

of proof.

While this Equal Protection argument was not made previously in this action, this
argument is misplaced, as the employer incorrectly states that the Plaintiff-Benton's initial
right-to—pamcipate is at issue. However, the issue to heard at bar is whether the refusal by

the Industrial Commission to exercise continuing jurisdiction to make a determination of



fraud is a right-to-participate issue. In effect, the employer, HCESC, seeks to stand in the
same position, as if they would have appealed the initial BWC Order that allowed Benton's
workers’ compensation claim on March 09, 2005. HCESC is attempting fo use a motion for
continuing jurisdiction pursuant to R.C.4123.52, as a substitute for failing to timely appeal o
the initial allowance df Benton’s workers’ compensation claim. HCESC, by filing 2 motion
pursuant to R.C.4123.52, with the naked allegation of fraud and the presentation of no
supporting evidence- (Appx. 42, 43), attempts to circumvent their failure to appeal the
BWC's initial order allowing Benton’s Claim. Had HCESC timely appealed the initial BWC
order granting Benton's claim, HCESC could have pursued a R.C.4123.512 appeal into the
court of common pleas and had a de novo review on the initial allowance. HCESC made
conscious decision not to appeal the initial allowance of Benton’s claim. In effect, HCESC
now seeks to circumvent the Doctrine of Res Judicata by using a motion for continuing
jurisdiction as their untimely appeal to the initial allowance of Benton's workers’

compensation claim and .

Furthermore, the employer, HCESC is not without a remedy. It may nof be the
remedy it desires, however, it is the remedy provided by statute. The employer can file a
complaint, in Mandamus in the Tenth District Court of Appeals, seeking relief. The Court of
Appeals in Thomas v. Conrad (Feb. 14, 1997}, Second District, Nos. 15873 and 15898, has
indicated that no equal protection issue exists, when an adverse Order of the Industrial
Commission is issued, as "both the employer and emplbyee have the right to appeal when

they are negatively affected”. Id at 479. It is not unfair to the employer to hold that once an



injured worker's right-to-participate in the Workers' compensation fund has been
established, a decision by the Industrial Commission to refuse to exercise continuing
jurisdiction to make a determination of fraud, does not equate to a right-to-participate issue,
because the decision does not terminate the injured worker's right—to—participaté in the
workers' compensation fund. To find otherwise would undermine and redefine the right-to-
participate standards set forth in the decisions of the Ohio Supreme Court's in Afrates,
Fefty and Evans. (Referenced in Section A of Plaintiff-Appellant, Benton's Reply Brief).
Afrates v. Lorain (1992), 63 Ohio St.3d 22, 27, 584 N.E. 2d 1175, 1179, Felfy v. AT&T
Technologies, Inc. (1992), 65 Ohio St.3d 234, 602 N.E.2d 1141, State, ex rel. Evans, v.-

Indus. Comm. (1992), 64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610).

Furthermore, having a common pleas judge or jury decide a refusal to exercise
continuing jurisdiction order of the Industrial Commission extends far beyond the order
itself, or the subject that is being ruled upon by the commission. The broad discretion that

is granted to the industrial commission in issuing orders would certainly be at risk.

C. A motion for continuing jurisdiction is not a substitute for failing to file an

appeal to an order that grants the allowance of a workers’ compensation claim.

The doctrine of “res judicata has been applied in administrative proceedings
because the same values inherent in giving finality to judicial decisions often apply to
administrative decisions.” Kralovic v. Structural Steel Inc, et al., 9 O.B.R. 626, 463 N.E.2d
661, 663 (1983) citing International Wire v. Local 38, 357 F. Supp. 1018, 1023-1024

(N.D.Ohio 1972); Pierce v. Sommer, 37 Ohio St.2d 133, 308 N.E.2d 748, 479 (1974). Res

9



judicata provides assists the bar in providing clear finality to orders and decisions, whether

they are rendered in a court setting or administratively.

In the case at bar, Benton's right to participate in the Ohio Workers' Compensation
Fund had been determined and finalized, when the Bureau of Woikers’ Compensation
initial order allowing her claim on March 09, 2005, was not appealed by HCESC. (Appx.
58.) Significantly, this BWC Order did establish Benton's right-fo-participate in the
Workers' Compensation Fund for her industrial injuries. Moreover, the September 19, 2006
decision by the Industrial Commission, to refuse to exercise continuing jurisdiction and
make a determination as to fraud, did not finalize Benton's allowance of her claim and

significantly did not finalize a disallowance of her claim.

The employer, HCESC, seeks to stand in the same position, as if they would have
appealed the initial BWC Order, which allowed Benton’s claim on March 09, 2005, (Appx.
58.) Significantly, a distinction exists when an order terminates an injured worker's claim or
their right-to-continue to participate in the Workers’ Compensation Fund, as opposed to the
denial of a request to re-open a matter that has previously been determined. (i.e. a request
to exercise continuing jurisdiction). These scenarios are clearly confemplated when

interpreting what right-to-participate means.

Each Industrial Commission Order affects each party to the claim differently.
HCESC, in their merit brief acknowledge the distinction between the Industrial
Commission’s refusal o invoke continuing jurisdiction, as in the case at bar, and in other

instances where the Industrial Commission does exercise continuing jurisdiction and makes

10



a finding of fraud. (HCESC merit brief Page 8, Para. 3.) In instances where continuing
jurisdiction is not exercised, the injured worker's right-to-participate remains undisturbed.
In Bureau of Workers’ Compensation énd Industrial Commission decisions, res judicata
brings stability, guidance and finality. HCESC's appeal into the court of common pleas is
an attempt by HCESC to circumvent the effects of res judicata in Benton's workers’

compensation claim.

CONCLUSION

For the foregoing reasons, Plaintift-Appellant, Diazonia Benton asks this Court to
overrule the First District's decision and find that the refusal by the Industrial Commission of
Ohio to exercise continuing jurisdiction to make a finding of fraud was not a right-to-

participate issue under R.C. 4123.512,

Respectfully submitted,
-
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~Hamilton County Education [sic] Service

- FILE

@he B rpime _'_.@Hllti’, of Bl VOREE.

Center and Administrator, {Ohic] Bureau
of Workers' Compensation”

“This cause is pending before the Court on the certification of a conflict by the
Court of Appeals for Hamilton County. Onreview of the order certifying a conflict,

It is determined that a conflict exists. The parties are to briéf the issue stated in
the court of appeals’ Entry filed September 18, 2008, as follows: '

8

““Whether the refusal by the Industrial Commission of Ohio to exercise continﬁing |
Jurisdiction to make a finding of fraud is a right to participate issue under R.C:
4123.512%” :

_ It is ordered by the Court, sua sponte, that this cause is consohdated with Supreme
Court Case No. 2008-1946, Benton v. Hamilton Cry. Educational Serv. Ctr.

It is further ordered by the Court that the briefing in Case Nos. 2008-1946 and
2008-1949 shall be consolidated. The parties shall file two originals of gach of the briefs
permitted under S.Ct. Prac.R. VI and include both case numbers on the cover page of the
briefs. The parties shall otherwise comply with the requirements of S.Ct Prac.R. VL.

[t is further ordered by the Court that the Clerk $hall issve an order for the N
transmittal of the record from the Court of Appeals for Hamilton County.

{Hamitton County Court of Appeals; No. C070223)

THOMAS ;ZMC)YER """

Chief Tistits

08

F

0

e
_ ~ CLERK OF €O FT:,‘z .
o o . " SUPREME COURT OF O
Diazonia Benton - & Case No. 2008-1949 _
v. | : .~ ENTRY
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SUPREME COURT-OF OHIO

DIAZONIA BENTON,
Plaintiff - Appellant,
and

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER

Defendant - Appellee
and

ADMINISTRATOR, BUREALS OF
WORKERS® COMPENSATION

‘Defendant - Appellant

'Case No: @ 8 - ‘ﬁ ﬁ«f?) {/i (:)

On Appeal from the Harnilton County

‘Court of Appeals, First Appellate District

Ceurt of Appeals -
Case No.: C-070223

FILED |
ﬁCT 06 2008

CLERK OF COURT
SUPREME COURT OF OHID

'NOTICE OF CERTIFIED CONFLICT OF PLAINTIFF - APPELLANT,
DIAZONIA BENTON |

GREGORY W. BELLMAN (0067740)
Weber, Dickey & Bellman

- 813 Broadway, First Floor

Cincinnati, Ohio 45202
(513) 621-2260

(513) 621-2389 Fax
weberbellman@yahoo.com

‘Counsel for Plaintiff-Appellee,
" Diazonia Bfmtor:

DAVID LAMPE (COUNSEL OF RECORD)
Exinis, Roberts & Fischer Co., L.P.A. '
121 West Ninth Street

Gawmcinnati, Chio 45202

(513)421-2540
(513) 562-4986 Fax
dlampef@erflegal.com

‘Counsel for Defendant-Appellant,
 Hamiffon County Educational Service

NANCY . ROGERS
Attorney General of Ohio

BENJAMIN MIZER* (0083089)
Solicitor General

*Counsel of Record

ELISE PORTER (0055548)
Assistant Solicitor

JAMES M: CARROLL (0016177)
Assistant Attorney General

30 East Broad Street, 17" Floor |
Columbus, Ohio 43215
614-466-8980

614-466-5087 Fax
bmizer@ag.state.oh.us
eporter(@ag. state.oh.us

Counsel for Defendant- Appellant

Administrator, Bureau of Warkers’
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Notice of Certified Conflict of Appellant; Diazonia Benton

Plaintiff QAppellailt, Diazonia Benton hereby gives notice to this Court pursuant to'the
Supreme Court Rule IV of the Certified Conflict, arising from the August 22, 2008, judéenﬁent of
the Hamilton Court of Appeals, First Appellate District, entered in Court of Appeals Case No.:

C-070223. (Ex.2)

Thereafter, on September 18, 2008, the First District Court of Appeals gmnted
Appellant’s Motion to certify a conflict on the issue of: Whether the refusal by the Indubtrla] ‘
i Commission of Ohio to exercise COn[ll’lUll'lg_]LlI‘lSdlC'[!OTl to make a finding of fraud is a right to

participate issue under R.C. 4123.5127 (Ex.1) The First District Appellate Court found that the
_ d‘écisions-which were in conflict tﬁ be:
The case at bar, Benton v. Hamilton County Educational Service Center, Appeal.No.: C-

070223, as well as Jones v. Massillon Bd. Of Educ., 1994 Ohio App. LEXIS 2891 (June 13,

1994),Stark App. No.: 94CA0018, unreported (Ex.3) and Moqre V. Tr-imbie, 1393 Ohio App.
LEXIS 6204 (Dec.21, 1993), Franklin App. No.: 9’3APE08—10'84,.L1nrep§rted (Ex.4), all of which
found s-u‘c_h a decision a right to participaté issue and appealable to the Courts of Common Pleas
under 41723.512; and
Brown v. Thomas Asphalt Paving Co., 11" District No.: 2000-P-0098, 2001-Chio-8720
- of (Ex.5); Harper v. Adm'r, Bur. Of Workers’ Comp., 1993 Ohio App. LEXIS 6068.(Dec.17,
| 1993), 11" District No.: 93-T-4863, unreported (Ex..6); and Schultz v, Adm r, Ohfa’vBur. aF
“"Workers Comp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), al of which found that such
decxszons were not right to participate issues and were not appealab]c to the Courts of Common

Pleas and that the proper remedy was a mandarmus action.




Respectful]g?s'ubmi-tted,

4
A
_~Gregory W. Hellyfan (0067740)
COUNSEL FOR(APPELLANT,
Diazonia Benton
813 Broadway; Eirst Floor
Cincinnati, Ohio 45202
(513) 621-2260
(513) 621-2389 Fax
‘weberbellman@yahoo.com




CERTIFICA_TE'OF SERVICE

I certify that a copy of the foregoing Defendant Administrator’s Notice of Certified

Conflict was served by U.S. - mail this ﬁ day of October, 2008 upon-the following counsel:

- David J. Lampe, Esq. Nancy . Rogers
Ennis, Roberts & Fischer Co., LPA Attorney General
121 West Ninth Street _
Cincinnati, Ohio 45202 Benjamin Mizer* .
(513)421-2540 : Solicitor General
(513) 562-4986 Fax ' *Counsel of Record
dlampe(aerflegal.com
Counsel for Defendant-Appellant, Elise Porter (0055548)
Hamilton County Educational Service Assistant Solicitor

James M. Carroll (0016177)

Assistant Attorney General

30 East Broad Street; 17" Floor
'Columbus, Ohio 43215

(614) 466-8980

(614) 466-5087 Fax

bmizer@ag.state.oh.us

cporterfdag.state.oh.us

Counsel for-Defendant-Appellant
Administratgr, Bureau of Workers’

Cc?@gpa? T‘T“‘"?

-,
"

74 el
Gégory W. 7’cnman (0067740)
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NOTICE OF APPEAL

rThe _Defendant-Appellah_t, Administrator of the Bureau of Workers? Compensation
(Administrétor) gi-ve_s notice of he_r discrétiﬁnary appe.al to this Court, pursuantlto (jhio Supfcme
Court Rule 1I, Sectio‘n 1{A)3) and Rul IH Section 1, from a decision of the Hémilton County
Court of Appea s, First Appellale DlS'(TlCt Journahzed in Case No C-070223, decided on August
22, 2008. Date-stamped copies of the Flrst District’s Judgment Entry and Decision are att’&ched:
as Exhibits | and 2, respectively, to Appellant’s Memprandum in Support of Jurisdiction.

For the reasens set forth in the accompanying Memorandum in Suppoft of Jurisdiction, this
case is one of public and preat general interest. [n addition, the First District Court of Appeals
has granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

certification has been filed by the Administrator.

Respectfully submitted,

-BE@AM

Sohcitor General

* Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL {(0016177)
Assistant Attorney General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
bmizer@ag.state.oh.us
eporter@ag,state.oh.us

Counsel for Administrator, _
Bureau of Workers’ Compensation




. CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Defendant Administrator’s Notice of Appeal

© was served by U.S. mail this 7 ’E/day of October, 2008 upon the following counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Dickey & Bellman -
813 Broadway, First Floor
Cincinnati, OH 45202

David J. Lampe, Esq. :,)
Ennis, Roberts & Fischer Co., LPA L
121 West Ninth Street ' / S
Cincinnati, OH- 45202 / P
, Y =
' ElisePorter



TN THE COURT OF APPRALS
FIRST APPELLATE DISTRICT OF OHIO
HAMYLTON COUNTY, OHIO

ENTRR LD

DIAZONIA BENTON, ' APPRALNO, C-070223 -

.Appélfee, ' ' r H

Vs, ENTRY GRANTING MOTION
TO CERTIFY CONFLICT

{""_‘"‘— —_

- .D80223933

HAMILTON COUNTY EDUCATION
SERVICE CENTER,

Appellant,

ard

ADMINISTRATOR, BUREAU OF
WORKERS COMPENSATION,

Appeilee,

This catse came on to be considered upon the separate motions of the ap}ﬁel]ees to
certify arconﬂic’c, and upon the rmemorandum in opposition.

The Court finds that the motion to certify is well taken and is granted,

This appeal is certified to the Ohio Supreme Court as being in conflict with Thomas
v. Conrad (Feb.14, 1997) Second: Pistriet Nos. 15873 and 15898, and Brown v. Thomas
Asphalt Paving Co., Eleventh District, No, ZOOO—P—OD(}B;éODI-OhiD~B720

The certified {ssve iz ng follows:

Wihiether the refusal by the Industrial Commlssion of Ohlo to exercise continuing
jurisdiction to make a finding of fraud is a right to participate issue under R.C.

4123.5127

To The Glerk: ,
Rnter upon the Journal of the Court on

SEP 1 8 008

-per order of the Court.

{'Cop{es sent 1o all couwnseld. _ 7 |

SEP g8 |)

—_—

| EXTORIT
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And

ADMINISTRATOR, OHIO BUREAU
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. PLAINTIFF-APPELLEE, DIAZONIA BENTON'S MST‘ION FOR AN ORDER CERTIFYING A CONFLICT

Gregory W. Bellman, Sr. (0067740) David Lampe (0072830)
Weber; Dickey & Bellman ENNIS, ROBERTS & FISCHER, LPA
813 Broadway, First Floor 121 W, Ninth Street
Cincinnati, OH 45202 Cincinnati, OH 45202
(513) 621-2260 . (513) 421-2540
(513} 621-2389 Fax (513) 562-4986 Fax
~ Attorney for Plaintift-Appellee, Atterney for.Defendant-Appellant,
Diazonia Benton Hamilton County Educational Service Center
James Carroll {0016177)

Assistant Attorney General

1600 Carew Tower

441 Vine Street

Cincinnati, OH 45202 -

(513) 852-2497

{513) 852-3484 Fax

Attorney for Defendant-Appellee,
Administrator, Buteau of Workers' Compensation
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ISSUE:
* Plaintiff-Appellee, Diazonia Benton moves this Court for an Order Certifying a Conflict,
pursuant to Article 1V, Section 3(B){4) of the Ohio Constitution on the issue of Whether The

Refusal by the Industrial Commission of Ohio to exercise continuing {urisdiction to make a
finding of fraud is a right to participate issue under R.C. 4123.512.

MEMORANDUM

A. Procedural Posture

The within action originated when Defendant-Appeflant Hamilton County
Educational Service Center (hereinafter Appellant, Hamilton ESC) filed a Notice of Appeal
onNovember 07, 2006, alleging Civil Fraud in the receipt of workers' compensation
benefits and indicating that the Notice of Appeal was filed with the Hamilton Coun_ty Court
- of Common Pleas purstrant o jurisdiction granted by R:C: 4123.512. Plaintiff-Appeliee,
(hereinafter Appellee, Benton), filed a Complaint, pursuant to R.C.4123.512 and in
response to the fifing of Appellant, Hamilton ESC's Noﬁce of Appeal, on or about November
11, 2006. Thereafter, the Appellant, Hami!ton ESC ﬁled_ an Answer,.on or about Decem_ber
05, 2006. Due to the trial court's lack of subject matler jurisdiction over the pending
allegation of Fraud, Appeltee, Benton filed a Motion to Dismiss, on January 27, 2007. The
trial court granted Appeliee, Benton's Motion_ on February 27, 2007. Appellant, Hamilton
ESC filed the instant Notice of Appeal on March 29, 2007. Appellee, Diazonia Benton, On
August 22, 2008, this Court fendered é decision findihg that the Industrial Commission's

“'refu_Sal to éxercise continuing jurisdiction and make a finding of fraud is a rigHt fo participate

issue pursuant fo R.C. 4123.512.

11~



B. Statement of Facts

On March '19, 20d3, P%aintiﬁ-Apeellee, Daizonia Benton-was involved in a motor
vehicle accident, while in the course and scope of her employment with Appellant, Hamillton.
ESC. Aworkers’ compensation First Report of Injury Was completed and filed by Appellee,
Benton on February 178,' 2005 and wes assigned claim number 03-883051 by the Chio
Rureau of Workers' Compensation (herein after BWC). On March 9, 20@5, the BWC issued
an Orde-r allowing the Appellee, Benton's Ohio workers’ compensatio‘n cleim for the
conditions of sprain of neck, sprain lumbar and contusion of left elbow. This BWC Order .
‘gave the Appellant, Harnilton ESC the right to appeal this Order, within fourteen (14) days
of receipt of said Order. Appeflant,_Han-wilton ESC did receive said BWC Order granting |
Appellee, Benton's claim and Appellant; Hamilton ESC did not appeal the allowance of the
ctaim. Due to Appellant, Hamilton ESC’s failure to appeal the BWC Orde, this Order has
become ﬁn_a! end became Res Judicata, as to the allowance of Appeflee, Benton's workers’
compensation claim. Thereaﬁer, on April 27, 2005, Appellee, ‘reques_ted that additienal
conditions be amended into her workers’ compensation claim._The'District and Staff
hearings both granted the additional conditions of radiculopathy and L5-S1, herniated disc.
The Appellant, Hamilton ESC did not appeal the SHO order of January 26, 2006, The
Staff Hearing Order did become final and is Res Judicata..

On February 3, 2006, Appeltant, Hamilton ESC filed a Motion requesting the -

Industrial Commission exercise contmumg ;urisdzctlon pursuant to R.C. 4123 52 and

requested a finding of fraud. “On June 21, 2006, a hearing was held and the District -

-12-



Hfaaring Officer denied_the Appeflant, Hamilton ESC's Motion. The Appellant, Hamilton
ESC appealed the DHO Order on July 7, 2006. On August 30, 2006, the Staff Heating -~ ~
Officer also denied the'AppeIIant’s Motion, finding "absolutely no evidence that the injured
worker has misrepresented the purpose of her {rip...on March 19, 2003." The Appellant,
Hamilton ESC appe'aled this decision on September 18, 2006. On September 19, 2006,
the Industrial Commission refused fhe appeal of the Appél!ant, Hamilton ESC. The
Appellant, Hamilton ESC thereafter proceeded to file a Nofice of Appeal alleging jurisdiction
pursuant to R.C. 4123.512 with the Court of Common Pleas in Hamilfon County, Ohio. |
Appellee, Benton then filed her Complaint as required under O.R.C. 4123.512.
'-[n the case at bar, thé Appellant, Hamilton £5C asserted the Issue of common law fraud as |
a right to participate issue as a basis for the Court's review. However, Appellant, Hamilton, |
ESC's Notice of Appeal and Answer alleging common law fraud based upon thé Industrial
- Commissions refusal to exercise continuing jurisdiction does not go to the right to
participate under R.C. 4123.512. The trial court lacked subject matter jurisdiction

necressary fo heér the Appellant, Hamilton ESC’é appeal.

In this Court's decision at bar, rendered on Au-gust 22, 2008, this Court recognized

and referenced a split of authority among appeliate districts regarding the ability to appeal

to the Court of Common Pleas of an Order of_the Industrial Commission of Ohio regarding
thﬁ refusal to exercise ooﬁtin_uing jurisdiction to make a deter'minaﬁon of fraud and whether
- the refusél to exercise éontin_uihg jurisdiction by the.lndustrial-_Commission invo_ﬁ/gd a right

to participate issue appealable to the Court of Common Pleas pursuant to R.C: 4123512,

~13=



This Cburt based its decision onn cases from fhe Fifth and Tenth Appeilate- |
Districts while decisions from the Second and Eleventh App'ellate Districts found that the
refusal to exercise continuing jurisdiction by the Industrial Commission of Ohia did not
Envolvé a right to participate issue pursuant to R.C. 4123.512; |

[ﬁ Jones v. Massiffon Board of Education (June 13, 1994), Fifth District, No. 34 CA

0018 and Moore v Trimble, (December 21, 1993}, Tenth Dis‘tric‘r; No. 83-APE08-1084 the
Fifth and Tenth Appellate Districts ﬁeld that Court of Common Pleas had jurisdiction fo
entertain an employer's appeal,regardi\ng the denial of the Iﬁdustrial Commission to
exercise continuing jurisdiction to make a %inding of fraud,

- Conversely, in Thomas v. Conrad (Febrgary 14, 1997), Second .[!Jistrict, Nos. 1 5873

and 15898 and Brown v. T'homas: Asphalt Paving Co., Eleventh Diétrict, No. 2000-P-0098,

© 2001-Ohio-8720; the Second énd Eleventh Appellate Courts found that the Court of

Common Pleas lacked subject matter jurisdiction under R.C, 4123.512 to entertain an

employe_r's appeal on the issue of fraud,

As this F%rst District Court has recognized in its dec‘isi'on in the case at bar on page

4, paragraph 9, there is a split of authority among Ohio Appellate Districts regarding

whether the refusal of the Industriat Commission of Chio, to exercis;a cohtinuing jurisdiction

éhd issue a finding of fraud involves a right to participate issue under R.C. 4123.512.
Moreover, this Court has recognized that the Ohio Supreme Court hasﬁotspeciﬂcaliy_

addressed this issue. Whe'refo.re, Plaintiff-Appellee, Diazonia Beriton, moves this Court to

“issue an Order Certifying a Conflict

_14-




Respectfully submitted,

Gregory W. Beliman (0067740)

Weber, Dickey &Bellman

813 Broadway, 15t Floor

Cincinnati, Ohio 45202

Attormey for Plaintiff-Appellee, Diazonia Benton

CERTIFICATE OF SERVICE

1 hereby certify that a copy of the foreqoing Appellee’s Briefwas served upon David
Lampe, Esq.at 121 West Ninth Street, Cincinnati, Ohio 45202 and James Carrolt, -
Assistant Attorney General, 1600 Carew Tower, Vine Street, Cincinnati, Ohio

45202, this 2nd day of -September, 2008, by ordingi. U.S. mail, postage prepaid.

o=
/G;é’gf’ory W, 7e|{m'an (0067720)
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IN THE COURT. OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
HAMILTON COUNTY, OHIO

DIAZONIA BENTON, . - E APPEAL NO. C-070223
_ TRIAL NO, A-0609684
Plaintiff-Appellee,
DECISION.

V5.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER, .

Defendant-Appeilant,
and

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPENSATION,

Defendant-Appellee.

Civil-Appeal From: Hamilton County Court of Common Pleas
Judgment Appealed-Frdm Is: Reversed and Cz'iuse Remanded

" Date of Judgment Entry on Appeal: August 22, 2008

Gregory W. Bellman, Sr., and Webey, Dickey, & Bellman, for PIaintiff—Appellee,

Davld Lampe and Ennits Roberts & F, 1Scher LPA, for Defendant Appeﬂant .

._Marc Dann, Attorney General of Ohlo and James Carroll Assistant Attomey
@enelal for Deéfendant- Appellee

Please note: -This case -has been removed from the dccelerated calendar.
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OHIO FIRST DISTRICT COURT OF APPEALS

SﬁNDERMANN, J udgé.

{413 Defendant-appellant Hamilton Coﬁnty Educational Sevvice Center
(“HCESC”) appeals from thg trial court’s entry dismissi_ng ats adm{nist_'rative appeal
pursuant to R.C. 4123.512 for laék of subject-matter jurisdiction.

{92}  HCESC's ai)peal to the common pleas coul:t sternmed from injuries
plaintiff-appellee Diazonia Bentoﬁ susta_ined on March 19, 2003, in a motor vehicle
accident. On February 18, 2005, Benton filed an .application for workers’
compensation benefits in which she cla'imed that her injuries had occurred in the
scobe of her employmeﬁ% with HC-ESC. Oh_ March 9, 2005, Benton’s workers’
compensation claim was allowed: for neck' sprain, Iumﬁar sﬁfain,_and a contusion to .-
her left_é_lbqw: P_ICESC__re‘ceiyed the o‘r.der, but did not appeal the allowance of
Benton's clairﬁ. .

{3}  Om April 27, 2065, Benton filed a C-86 motion requesting that her
workers’ compensation claim be amf?ndcd to allow the additional conditions of
radiculopathy and a herniatea disc at L5—Si. HCESC elected to have Benton undergo
an independent medieal examination by Dr: Roger Meyer, who determined that
Benton’s other conditions were éausally fe[a.téd to 11er original industrial injury. Asa
result; -both a district” 'h'eéfring ofﬁcér (“DHO™ anci a staff hearing - officer (“SHQO")
allowed Benton’s workers’ compensation claim for these additionél conditions.

{94} HCE‘SC did notappeal 'fhe SHO’s allowance of these additional
conditions. Instead,‘ Olx ngrﬁary 3, éoo&, it -ﬁled a C-86 motion fequesting -t11a£ the
If}d,ust:ial COI‘L’I_meSl'DDlE‘,_X.&I'CiS-é c;intihuiné jp;isdiction over Benton’s claim under.

R.C. 4123.52 and make a finding that Benton had'c‘orhmitted fraud by filing a claim

A
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for ﬁorkers’ compensatioﬁ -beneﬁts forinjuries that had not occurred in the course or
scope of her employment with HCESC. HCESC sought an order from the [ndustrial
'Commission termilhating Benton’s right- to continued participation in the workers’
compensation fund aﬁd reimbursing it for workers’ compensation benefits
wrongﬁd'ly puaid to Benton. _ |

{45} A DHO denied HCESC’s motion. .A SHO affirmed. the DHO's ruling,
finding no evidence that Bénton fhad misrepresented her account of the March 20043
accident. The Industrial Commission declined to hear HCESC’s appeal. HCESC then
filed a timely notice of appeal with the common pleas court pursuant to R.C.
4123.512(A). Benton filed a complaint as statutorily required. She then moved to
dismiss HCESC’s appéal on the basis that the trial court lacked subject—fnatter
jurisdiction. The. trial court granted Beﬁtqn’s motion to dismiss. This appeal
followed.

{6} In its sole assignment of error, HCESC argues the trial court erred in
dismissing its appeal from the Industrial Commission fc;r lack of subject-matter
jurisdiction. |

7y  R.C. 4123.512(A) provides th.at a “claimaint * * * may appeal an order
of the industrial commission made under division (E) of section 4123.511 of the
Revised Code in an i-njur.y‘ or occupational disease case, other than a decision as to
the extent of disability ;co the court of com_fnon pleas of the county in which the injury
was inflicted * * *” The Ohio Supreme Court has interpreted R.C. 4123.5i2 narrowly
to allow claimants and employers to appeal only those Industrial Commission orders -

that involve a claimant’s right to participate or to continue to participate in the

=18= .




* OHIO.FIRST DISTRICLCOURT OF APPEALS

workers' compensation fund." The sdpreme cowt has further h-e1d that the only
right-to-participate question that is subject= to judicial review is “whether an
employee’s inj'ury, .ch'sease, or Ideath occurred in the eourse of an d'aris{hg out-of his or
her employment.”? Determinations as to tlu; extent of a c]aimant’s disability, on the
other hand, are- not appealable to the com'”masr{pleas court and must he challenged in
an action for mandamus.3

98} HCESC contends that the trial court had jurisdiction to entertain its
appeal under R.C. 4123.512, because it had alleged that Benton had committed fraud
and had directly sought the termination of hér right to continue participating in the
workers’ compensation ﬁ;nd. Benton and the Administrator argue, on the other
hand, that the Industri.al Commission‘s. 1-eﬂsa1 to exercise continuing jurisdi&tion tor
' make a fraud deteéminat'io'n_ was not a right'.~tqipérticipate-issue under R.C. 4123.512
and was, therefore, outs_ide the jutigdiction of the common pleas court.-

(€9} Although this cc.)urt 'hés not specifically addressed this issue, we
recognize that there is a split 6f authority among appellate districts regarding
whether an employer's allegation of fraud 1s appealable under R.C. 4123, 512,
HCESC relies on cases from the Flfth and Ténth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

\ White v. Conrad, 102 Ohio St.3d 125, 2004-Ohio-2148, 807 N.E.2d 327, at §10-13, citing Feliy v.
" AT&T Technologies, Inc. (1992), 65 Ohio St.3d 234, 239, 602 N.E.2d 11431; see, also, Lawson v.
Robert Lee Brown, Inc. (Mar. 20, 1998), 1st Dist. Nos. C-970106 and C-970132.
2 State ex. rel. Liposchak v. Indus Comm., 0o Ohio St.3d 276, 279, 2000-Ohio-73, 737 N.E.2d -
519; -Felty, supra, at, paragraph two of the syllabus Afrates v, Lorain (1092), 63 Ohio 5t.3d 22,
584 N.E.2d 1175, paragraph one of the syllabus; State ex rel. Evans v. Indus. Comm.,, 64 Okio
St.3d 236, 1992-Oltie-8, 594 N.E.2d §09. :
3 1dy Thtmas v. Conrad (1998), 81 Ohio St 3d 475, 477, 6g2 N.E.2d 205; Felly, supra, at
paragraph tw of the syllabils.

4
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the L-éasoni11g ina Second Appellate District case and an. Eleventh Appellate District
case, which hold that they are not. _

{410} In Jones v. Massillon Bd. of }Ed.n., the Fifth Appellate Diétrict held
that the court of u)rﬁmp11 pl'eas had jurisdiction over Industrial Commission
decisions regarding the termination of a claimant’s right to participate due to fraud
in establishing the claim.4 In that case, the employer had certified an employee’s
claim for a knee iﬁjury. Five months later, -hov.vever, the employer moved to disallow.
the claim on the basis of newly discdve_.red evidence that the employee’s knee injury
had not occurred within the course and scc;pe of his employment, but was actually
the result of a nonoecupational, recreatiorial, sports injury that he had sustained two
years earlier. The Fifth Appellate Djstri.c.t ._he]d that because the employer’s motion

“had sought teq’iiscontinﬁe tﬁe- employee’s ;‘rigilt to pafticipaté in the State Insﬁrar_;ce
Fund,” the employer coﬁl_d appeal the commission’s decision refusing to disallow the
claim, , o _

{§11} In Moore v. Trimble, the Tenth Aﬁpellate District held that the
common pleas court had jurisdiction t é‘nte-rtain an employer's appesl from the
denial of its C-86 motion requesting the vacation of arn emgﬂoyee’s claim based upon
newly diseovered evidencé that the‘emlplofee had been injured at home, lifting a
ﬁotorcycle, and not at the workplaces The court held that because the employer
had attempted to" terminate the en;plofzee’s right to participate based upon the
émployee’s alleged fraud, fhe court had jm:isdiction to entertain the emﬁloyer’s

appeal under R.C. 4123.5;9.

1 (June 13, 1994), 5th Dist. No. 94CA0018. |
s (Dec. 21, 1993), 10th Dist. No. g3APE0Q8B-1084.
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{‘ﬂil} In Thomas v. Conrad, the Second Appellate District rejected an -
employer's argum'e'pt that the trial court 711 ad-erred in dismissing its appeal under
R.C. 4123.512 because it concerned “whether '[an emplayee] had a right to continue
participating in the wori:ers’ compensation system in light of ‘intervening’ dog attack
injuries she [had] sustained.”® In concluding that the employer’s motion and th.e _
Industrial Commission’s ruling were not appe*ﬂable because they had involved the
extent of the employee S dlsabﬂlty the court 'malyzed and eriticized the holdings of
the Fifth and Tenth Ap,pellate D_istricts_ in Jones and Moore. The Second Appellate
District then certified the case to the Ohio Sepreme Court for review.

{913} Although the Ohlo Supreme Court ultimately affirmed the Second
Appellate District’s dec151on in Thomas u. Conrad it rejected the court’s analysis of
Jones and Moore.” The supreme court held that the employer in Thomas, unlike the
employers in Jones ana_Mooré, had no’e raised the issue of fraud or questioned
Thomas's original claim for benefits.8 Rafher, the employer’s motion had “involved
[an intervening] dog attack and its effect on‘ Thomas’s allowed conditions.”® Thus,
the employer had only raised.a question as fo ;:llle extent of Thomas’s disability.®®

{§14} The supreme court went on to state that its opinion did “not change
the reasoning of the courts of appeal in Moere . Trimble anid in Jones v. Massillon
Board of Education” because the “employers in Moore and Jones [had} questioned

the claimant’s right to continue to 'pa_rticiﬁate in the fund, alleging fraud with regard

6 (Feb. 14, 1097), 2nd Dist. Nos. 15873 and 15808.
781 0hio St.3d 475, 662 N.E.2d 205.

" 81d, at 478-4709.

#Id. - - B
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to the facts surro‘uﬁ'ding the respective -claimants’ -initial claims and "[hadj
challenged each claimant’s right to palticiﬁate and tried to terminate that right.”«

{15} In Brown v. Thomas ASph.altrPauing éo.,‘? the Eleventh Appellate
District held, in a two-to-oné decision, that the common pleas court lacked subject-
matter jurisdiction under R.C. 4123.512 to entertain an employer’s appeal on
allegations of frand: The trial court had relied on language in Thomas v. Conrad to

‘permit an employer’s appeal and a subsequent trial on the issue of the employee's
fraud. A majority of the appellate court, however, concluded that the supreme
court’s language explaining Moore and Joﬁes was merely dicta and was thus not
binding on it. The majority then relied on a case it had earlier decided, Harper v.
Administrator, Bireau of Workers' Qo@;ensation, 3 to conclude that the common
pleas court Jacked juri-sdietic;n;—

167 After car;aft}lly re{dewing' these .conﬂicting authorities and the parties’
briefs, we are persuaded that the Fifth and Tenth Appellate Districts’ approach is the
better-reasoned ppsition. In those cases, the employers made a factually similar
argument to the one that HCESC rﬁaké‘s .hefe, that the claimant was not injured
within the course and scope of his empldymént. Furthermore, the Harper decision,
upon wﬁich the E]eVEnth'AppeI]ate' Districf relied 1'-11 the Brown case, is factually
distinguishable in that the employer in Harper had érgued that the employee had
committed fraud by failing to disclose aniéxf_;an-t shoulder c.onditioh.

(9177  While wé r.e..cognize that _thé supreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

1 Id. 7 : ' : F
2 11th Dist. No. 2000-P-0068, 2001-Ohio-8720. -
13 (Dec, 17, 19973), 11th Dist. No. 93-T-4863. ’
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supports the conclusion that HCESC's mot.ion for fraud direc.tly questioned whether
Benton’s injury had occurred in the éourse of and had arisen out of her employment
withr HCESC. As the Ohio Supreme Court stated in State ex. rel. Liposchak v.
Indus. Comm,, “whether an employee’s injury, disease, or death occurred in the
course of and. arising out of his or her employment” is a right-to-participate issue
that is appealable to the common pleas court.’4

{418} Because HCESC’Q rﬁotion in this case related directly to Benton’s right
to continue partiéip:ating in the workers’ compensation fund for the injuries she had
sustained in the Marcl 19, 2003, avtomobile accident, it was proper for HCESC to
have appealed the Industrial Commission’s decision to the trial court under R.C.
4123.512. We, therefore, re;"rerse the judgmént of the trial éourt and remand this case
| for-further proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.
HILDEBRANDT, P.J., and CUNNINGHAM, J:, concur,

Please Note:

- The court has recorded its own entry on the date of the release of this decision.

4 Liposchak, supra, at 279; see, also, Felty, supra, at paragraph two of the syllabus; Afrates,
supra, at paragraph one of the syllabus; State ex rel Evans, supra, at paragraplr one of the
syllabus; see, also, State'ex rel. Forest v. Anchor Hocking Consumer Glass, 10th Dist. No. 03AP-
190, 2003-Ohio-6077, at §6 (stating that “{iln an appeal pursuant to R.C: 4123.512, the issues to
- be addressed by the trial court would be thiise relating to the presence of a medical condition and
whether or not it was a work-related injury™). -
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1IN THE COURT OF APPEALS
FIRST APPELLATE DISTRICT OF OHIO
Lﬁ 1 HAMILTON COUNTY, OHIO
- :
i .

DIAZONTA BENTON, : ATPRALNO, C-070223
TRIAL NO, A-0600684
Plalntiff-Appelles,
e, , - JUDGMENT ENTRY.

HAMILTON COUNTY RDUCATIONAL
SERVICE CENTER, -

Defendant-appellant,
and -

ADMINISTRATOR, OHIO BUREAU
ORF WORKERS COMP ENSAT]ON, !

Defondant-Appellee,

This cause was heard uporn the appeal, the record, the briefs, and argurrients.
The judgment of the trial court is reversed and cause remanded for the reasons set

~ forth in the Decislon filed this date.

Further, the ¢ourt holds that there were reasonable grounds for this app&nl allows
‘no penalty and orders that costs uro taxed under App. R, 24,
The court further orders that 1) a copy of this Judgment with a copy of thé Declelon
attached constitutes the mandate, and 2) the mandate be sarst to the trial court for execution
under App, R, 27.

To The Cleckt
Enter wpon the Jour

& Court on August 22, 2008 per Ordey of the Court.

Byt e i
fing Judge "
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GOVERNING BOARDOF THE " CaseNo.
A~ HAMILTON COUNTY : , .
EDUCATIONAL SERVICE CENTER, - Trial Court Case No. AD60S684
11083 Hamilton Avenue : ‘ _
Cincinmati, Ohis 452311409 NOTICE OF APPEAL
Defendant-Appellant,
| -Yge |
" DAIZONJA BENTON, % B
& 943 Wayeross Road %ﬁig - B
Cincinnati, Objo 45240 b e T
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. Plaintiff-Appelles, ;"ég{ "U
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WILLIAM E. MABE, | '
Adminisirator, Ohlo Burean of -
Worlkers’ Compensation. TP PARTIES, SUMMONS
30 West Spring Street ( ) LEHT MAIL { YSHERIFE ( )WAVE
Columbus, Ohjo 43266-0551 () PROCESS SERY R éNONE
CLERKS FEES ..
Defendant-Appellee. SECURITY FOR C'GST
DEPOSITED BY._TAKTL).
FILING CODE .8 = 1 D/ .

Notige Is hereby given that Defendant-Appellant, Governing Board of Hamilton Cotinty

E;iucaticnaj Jervice Cs:ntsr, hereby aﬁpaats-to the Court of Appeals of Hamilton Coimry,- Farst

Appellate District, from the final Judgmeﬁt grantmg Pluintiff-Appelles’s Motmn fo! Ehsmms
enterad in this action on the I “day.of March, 20[)7 |
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Regpcctﬁilvly submitted,

_’DM(A L

DavidJ. Lampe {DUY

ENNIS, ROBERTS ISCHF R, L.P. A
121 West Ninth Steeet

Cincinnati, Ohic 45202

Telephone: (513) 421-2540

Facsimile: (513) 562-4986
dlamme@erflegal. com

Attorngy Jor quEnﬁant»Appéll&n‘t,
Governing Board of Hamitton County

Fducational Service Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon attomey for Plaintiff:

Appellee, Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Bmadw%t_y-smet, 1# Floor;

- Cineinnati, Ohjo 45202, and upon attormney for Defendant-Appelles, fames M, Carroll, Assistant

Ohio Attorney General, 441 Vine Street, Suite 1600, Cincinnati, Ohio 43202-2809; via ordinery

V.8, mail, this 28" day of March, 2007,
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COURT OF COMMOR PLEAS
HAMILTON COUNTY, OHIO

.I-IAMILTON' COUNTY EDUCATIONAL Case No. A0609684

SERVICE CENTER .‘

Defendnnt—Appeﬁant, Judge Robert C. Winlder
ENTRY GRANTING

= : PLAINTIFE’S MOTION TO
DAIZONIA BENTON, etal. DISMISS -

_V_

PlatnGff-Appellee.

This matter came before the Court for hearing on Plaintiff- Appellee, Daizonia
Benton'’s, Motion to Dismiss. The Court has reviewed said motion and response thereto

and being fully apprised in the premises hereby GRANTS same.

IT IS SO ORDERED.

5 C o copy.
Nginal signed for fillng

Tudge Robers Wi /@.’f
Judge Robert C. Winkler

Axnthority: : ,
Schultz v.-Ohio Bureau of Workers' Compensation, 148 Ohio App.3d 310, (2002).

Feltyv. AT&T Technologies, Inc., 65 Ohie St.3d 234, (1992).
Copies to:

Grefory W, Bellman, Esq.
813 Broadway, First Floor
Cincinnati, Ohlo 45202

David Lampﬁ,._Esq, .
121 West Ninth Street
Cincinnati, Ohio 45202

James Carroll, Esq.

Assistant Attorney General ,
441 Vine Street, 1600 Carew Tower
Circinnati, Ohio 45202 :
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COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

Hamilton County Educational Case No.: AQ609684

Service Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

- Judge Robert Winkler

_ BWC No.: 03-889051
Defendant - Appellant,

PLAINTIFE - APPELLEE, DAIZONIA
BENTON’S MOTYON TO DISMISS

Willian .. Mabe
Administrator, Ohio Bureau of
Workers’ Compensation

30 West Spring Street
Cotumbus, Ohio 43266-0581

Defendant <Appellee
and =
Daizonia Benton _ 5{ “fi
25 Buclid Avenue o .1:,3
Cincinnati, Ohio 45215-4219 ! —
I
Plaintiff - Appeliee I' " Yo
PR £
; n'i':kv’rxwx

www**v‘-‘z's':r‘f:—'n‘ﬂ'c-k1&--).-*xw:’c***w-}ra’r**i’***x*kka**%r***wwkxwx* *kdk &ww)‘r*w*wwx*w*****w*

Now comes Plaintiff-Appellee, Daizonia Benton and asks this Court to Dismiss
Defendant—Appellant Hantilton County Educational Services’ Notice of Appeal filed on or about
Novernber 3, 2006, dug to this Court’s lack of subject matter jurisdiction over the pending Notice

‘of Appeal.

On March 19, 2003, Plaintiff, Daizonia Benton was involved in a motor vehicle accident.

A workers’ oompenSation First Report of Injury was completed and filed by the Plaintiff on
February 18,2005, which indicated that the Plamtlff Daizonia Benton’s motor vehicle accident

e

© . and subsequent m]u.rlesoccurred in the course and arising out of her employment with the

Defendant, Hamilton County Educational Service Center (heremafter identified as Defendant-
I

_.2'8'...



Employer). The claim was assigned claim number 03-889051. On March 9, 2005, the Bureau
of Workers’ Compensation issued an Order allowing the Plaintiff’s Ohio workers’ compensatioﬁ
claim for the conditions of sprain of neck, sprain lumbar and contusion of left elbow (attached
Fxhibit 1). This Bureau of Workers>Compensation Order granted the Defendant, Hamilton
County Educational Service Center the right to ﬁpp'eal this Order, within fourteen (14) days of
receipt of said Order. The Defendant~Empioyer did receive said Bureau of Workers’ |
Compensation Order granfing Plaintiff, Daizonia Benton’s claim anci did not appeal the

- allowance of the claim. Due to the employer’s failure to appealthe Bureau of Workers®
Compensation Order, this Order has become final and became Res Judicata as to the allowance
of Plaintiffs workers’ compensation claim. Thereafter, on April 27, 2005, Plaintiff requested that
additional coﬁditions be amended into her workers’ compensation claim. The Defendant,
Hamilton County Educational Service Center elected to have the Plaintiff séheduled for an
independent medical exam with Dr. Roger Meyer. Based upon the Plaintiff’s medical history
and treatment, subsequent to the March 19, 2003 industrial injury, the Defendant’s doctor agreed
that the requested additional conditions of radiculopathy and L5-S1 herniated disc were related to
the Mamh‘ 19, 2003, industrial injury. Despite the Defendant’s doctor’s recommendation of
causal relationéhip, the Defendant appealed the additional allowance of the DO on December-
30, 2005. A staff level hearing was held on January 26, 2006, which again granted the additional
conditions of radiculopathy and L5-S1, herniated disc.(attached Exhibit 2). The Defendant-
Employer did not appeal the SHO order of January 26, 2006. The staff level hearing Order
additionally allowing the workers’ compensation claim for herniated dise at L5-S1 and

Radiculopathy has become final and is Res Judicata.

On February 3, 2006, Defendant; Erﬁployer Hamilton County Educational Service Center
filed 2 Motion requesting the Industrial Commission exercise continuing jurisdiction pursuant to
O.R.C. 4123.52 and requa_sted a finding of fraud (attached Exhibit 3). On June 21, 2006, the
District Hearing Officer denied the Defendant Employer’s Motion. The employer appealed the
Distriet Hearing Officer Order on July 7, 2006. On August 30, 2006, the Staff Héaring Officer '
also denied the Defendant-Employer’s Motion ﬁﬁ_’ding “absolutely no evidence that the injured

2
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worker has misrepresenied the purpose of her trip...on March 19, 2003.” The Defendant-
Employer appealed this decision on Septenﬁbcr 18,2006, On September 19, 2006, the Industriai
Commission refused the Seﬁtember 18, 2006, appeal of the Defendant-Employer. The
Defendant-Hamilton Cdunty Educational Service Center thereafter proceeded to file a Notice of
Appeal pursuant to O.R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio
(attached Exhibit 4). Plaintiff then filed her Complaint as required‘ under O.R.C, 4123,512.

[n this case, the Defendant-Employer asserted the 1ssue of common law fraud as a basis
for this Cowrt’s review., However, Defendants Notice of Appeal and Answer alleging common
law fraud does not go to the right to participate under §4123.512. This Court lacks subject

matter jurisdiction necessary fo hear the Defendant-Employer’s appeal.

L. Arg' ument

In 01110 the rights and duties under the Ohio Workers’ Compensation Law are purely

statutory. State, ex rel. Yaple v. Creamer, 85 Ohio St. 349 (1912). The rights and duties rest

exclusively on the grant of leg1slat1ve authority by the enabling Workers’ Compensation Act,

State, ex rel. Kroger v. Indus Comm., 37 Ohio Law Abstract 509 (1942). (See also Fulton, Ohio

‘Workers’ Compensation Law, Second Addition, §12.1).

|

Ohio Revised Code §4123.512 provides the exclusive statutory scheme to appeal an
Order of the Industrial Commission. There is no automatic right of appeal from an Order of the
Industrial Commission to.a Court of Common Pleas. The Ohio Supreme Coust in Felty v.AT&T
Technologies, Inc. {1992). 65 Ohio St.3d 234, acknowledges this, stating, “litipants may only

appeal decisions of the Industrial Commission that determine whether an employee is or is not
entitled to be compensated for a particular claim.” Id. At 239. Felty also states that a direct

appeal to the common pleas court under §4123.512 is the most limited form of review available
1o Industrial Commission litigants. Id. At 237,
The determination of whether the common pleas court has s‘ubject'rna,ttgr jurisdiction

3
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. depends on the type of decision issued by the Industrial Commission. [d. As the Felty Cowrt
| neted, “The Ohio Supreme Court has limited the statutory language of R.C. §4123.512 so that
only decisions reaching an employee’s right to participate in the workers’ conipensa.tion'system,-
because of a specific injury or occupational disease, are apbealable under R.C. §4123.519 {now
known as Q.R.C. 4123.512.)” Id. A decision by the Indusfrial Commission does not determine a
right to par_ticipatc in the State _In.surancc Fund, unless fhe decision is finalizing an allowance or
disallowance of the employee’s claim. Afrates v, Lorain, 63 Ohio St.3d at 27 (1992). (See also
State, ex rel, Evans, v. Indus. Comm. (1992), 64 Ohio St3d 236 at 238).

Additionally, pursuant to Ohio Revised Code §4123.511 (1){(4) the Administrator or the
Industrial Commission has the exclusive authority to determine whethe_r a claimant has
committed fraud in his or her receipt of benefits. Jurisdiction to determine whether or not a
claimant has committt;d fraud, in his or her receipt of benefits, lies with the Industrial
Commission or the Administrator, Any allegations of fraud must first be héard and determined
by the Industrial Commission. Ohio Revised code §4123.511 (N(4). Schultz v. Ohio Bur. of
Workers’ Comp.. 148 Ohio App.3d310 (2002). Additionally, the sole method to challenge a

finding by the Industrial Commission in respect to an allegation of fraud, is for the dissatisfied

party to file a complaint for a writ of mandamus.

Defendant’s Notice of Appeal of alleging the Industrial Commission’s refusal to exercise
continuing jurisdiction and find fraud is not a right to participate issue under §4123.512, and thus

is outside this Court’s jurisdiction. In the case of Schultz, the Industrial Commission determined

that the claimant had committed fraud in her receipt of workers’ compensation benefits, when it

- found she had been working part time, while collecting permanent and total disability
compensation benefits. Id, at 311-312. The claimant then filed a.complaint in the county’s Court
of Common Pleas. Id. The Court of Gommon Pleas dismissed her compléint based upon lack of
subject matter jurisdiction pursuant to §4123.512. Id. at 312. The Court of Appeals affirmed the
decision of the Court of Common Pleas, basing its decision on the Supreme Court of Ohio’s
determination that the jurisdictioﬁ conferred upon the common pleas courts by §4123.5 12

includes only issues regarding to the right to participate. Id.
4
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The claimant in Sc_h‘plﬁ‘argued that the trial court derived its jurisdiction over the |
Industrial comlﬁ‘issiou from §4123.512 and .that sectionlS 12 authorizes the trial court to evaluate
Industrial Commission determinations of fraud, [d. At 313, However, this argument is |
misplaced because §4123.512 states that a claimant can only appeal an Industrial Commission
determination to the court of common pleas, “other than a decision as to the extent of disability,”
Schuliz argued that this 1imitatioﬁ did not exclude the Industrial Commission decisions
pertaining to fraud, an argument that lacked merit due to the narrow construction of the scope of

jurisdiction under §4123.512 by the Supreme Court of Ohio.

The Schuitz court specifically held:

A decision of the Industrial Commission “does not determine an employee’s right to
participate in the State Insurance Fund unless the decision finalizes the allowance of
disallowance of the emplayee’s claim.” “State ex rel. Evans v. Indus. Comm. (1992, 64
Ohio St.3d 236, 594 N.E.2d 609, paragraph one of the syllabus, Thus, litigants may only
appeal decisions of the Industrial Commission that determine whether an employee is or

is not entitled to be compensated for a particular claim.” Felty, 65 Ohio St.3d at 239, 602

N.E2d 114L -

Schultz does not contend that the Industrial Commission’s decision dealt with her right to
participate in the Workers” Compensation program. Instead, Schultz argued that because
none of the Qhio Supreme Court cases construing R.C. 4123.512 jurisdiction involves -
fraud, those cases do not restrict a trial court from reviewing a finding of fraud. We find
that Schultz’s argumient ignores the clear, plain meaning of the Ohio Supreme Court’s
holdings. In stating that R.C. 4123.512 confers jurisdiction “only” upon decisions
involving the right to participate, the court has clearly excluded all other decisions,
including decisions involving fraud, from the eommon pleas courts jurisdiction. Schultz
at paragraphs 13 and 14. '

The Court of Appeals in Schultz found the plain meaning of the Ohio Supreme Court’s
holdings to be that §4123.512 confers jurisdiction only upon decisions that involve the right to

participate, and that the Supreme Court of Ohio has clearly excluded any other decisions,

including any that involve fraud, from the jurisdiction of the common pleas court. Id. At 314.

The finding of the Courtin Schultz is consistent with the holding of the Court in LTV

Steel Co. V. Gibbs, 109 Ohio App. 3d 272 (1 996). In that case a self-insured employer in a
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Workers’ Compensation claim attempted to file an action in the Court of Common Pleas to
recoup an over payment paid to a Workers® Compensation claimant based on frand. The
Common Pleas Court in that case determined there was no subject matter jurisdiction and

dismissed the action, stating:

The jurisdiction of the court of common pleas in workers’ compensation matters is
statutory in origin. Breidenbach v, Mayfield (1988), 37 Ohio St.3d 138, 140, 524 N.E.2d
502, 503 (“Courts of Common Pleas do not have inherent jurisdiction in workmen’s
compensation eases but only such jurisdiction as is conferred on them under the '
provisions of the Workmen’s Compensation Act™). R.C. 4123.519 (now R.C. 4123.512)
states that “[t] he claimant or the employer may appeal a decision of the Industrial
Commission *** other than a decisjon as to the extent of disability, to the court of
common pleas **¥*.” This has been construed to mean that the appellate jurisdiction of
the common pleas court is strictly limited to a determination as to a claimant’s right to
participate in the fund. Felty v. AT&T Technologies, Inc. (1991), 65 Ohio St.3d 234,
237-238, 602 N.E.2d 1141, 1144-1145; Afrates v. Lorain (1992), 63 Ohio St.3d 22, 584
N.E.2d 1173, paragraph one of the syllabus. Appellant LTV seeks to avoid this

 jurisdictional limitation by arguing that its claim for recoupmient of an overpayment of

" benefits is based on traditional common law causes of action of which the trial court has
original jurisdictior. “The Industrial Gemmission has discretion to determine whether
there is evidence of fraud, new or changed circumstances occurring subsequent to an
order, or a mistake prejudicing one of the parties, prior to the exercise of its continuing
jurisdiction pursuant to R.C. 4123.52 to change an order which has become final.”

The commission has not yet considered, mitch less determined, whether LTV entitled to
recoupment herein.

Since the common pleas jurisdiction is limited to appeals regarding the right to participate
in the fund and not the extent of participation, a right to recoup overpayments would not
be within the jurisdiction of the Common Pleas Court. LTV must seek redress from the
commission and then if dissatisfied, may file a complaint for a writ of mandamus with the
Tenth District Court of Appeals. Felty, supra, 65 Ohio St.3d at 237, 602 N.E.2d at 1144:
State ex rel. Cook v, Zimpher (1985), 17 Ohio St.3d 236, 237, 17 OBR 474, 475, 479
N.E.2d 263, 264; State ex rel. Hawley v, Indus. Comm, (1940), 137 Ohio St. 332, 18

0.0. 519, 30 N.E.2d 332 syllabus. The trial court properly determined that it was without
subject matter jurisdiction to consider whether LTV was entitled to recoupment of an
alleged overpayment made to Brown. LTV Steel, at 275-277.

In éhe present case, Defendant Hamilton County Educational Service Centers filed their-

Notice of Appeal in the Court of Cqmmon Pleas, in Hamilton County Ohio. As stated above, the
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Defendant-Employer requested the Industrial Commission to invoke continuing jurisdiction
pursuant to 4123.52 on issues that had already Eeen decided and not appealed. Thé Industrial
Commission refused to exercise continuin g jurisdiction to find fraud. Continuing jurisdiction
issues taken pursnant to 4123.52 for a claim for fraud are not within the jurisdiction of the Court
of Common Pleas. It does not fall within the realm of the right to participate under §4123.512.

' Pﬁrsuant to R.C. §4123.511 (J)(4), the Administrator or the Industrial Commission may
determiﬁc whethet a claimant has committed fraud in his or hex receipt of benefits. Schultz v,

Ohio Bureau of Workers’ Comp.,. 148 Ohio App.3d 310 at 315 (2002). In Schultz, the court

found that the rights of employees are not governed by common law, but are conferred by the
General Assembly. Id. A finding regarding fraud involves a right conferred by the General
Assembly, and can not be heard in the Court of Common Pleas. Id. The claim of frand isnota .
decision by the Industrial Commission that is appealable to the Court of Cominon Pleas level.
Id. Theréfore, the Defen_dant’s Notice of Apl;)eal must be dismissed, due to a lack of subject

matter jurisdiction in the Court of Common Pleas.

CONCLUSION

The Defendant, Hamilton County Educational Service Center is attempting to raise an
allegation of the [ndustrial Commission’s refusal to exercise jurisdiction to find fraud before this
Court by filing a Notice of Appeal. However, this court does not have jurisdiction to hear a
réfusal of continuing jurisdiction based upon fraud allegations pertaining to workers’
compensation claims. Jurisdiction to hear allegations of the Industrial Commission’s refusal to
exercise jurisdiction to find fraud is vested solely in the Industrial Commission and the
Administrator of the Bureau of Workers” Compensation. Delerminations of continuing
jurisdiction made by these agencies regarding fraud are reviewable only through the filing of a
Complaint seeking a writ of mandamus. For the reasons discusscd_t abave, the Plaintiff, Daizonia-
Benton, ‘re_spectfully requests this honhorable Court grant her Motion to Dismiss the Defendant-

. Appellant Hamilton County Educational Service’s Notice of Appeal and that the Defendant-

Appellant be taxed with court costs and that attorney’s fees and expenses be awarded to Plaintiff. '
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_ Respectfully,

A A
Grefary-W. Bellman (0067740)
~§13 Broadwgy, First Floor
Cincinnatt/ Ohio 45202
(513) 6212260

CERTIFICATE OF SERVICE

A copy of Plaintiff-Appellee’s Motion to Dismiss was sent by regular .S, mail to David
Lampe, Esq, at Ennis, Roberts & Fischer Co., LPA., 121 West Ninth Street, Cincinnati, Ohio
45202 and James Carroll, Assistant Attorney General, 441 Vine Street, 1600 Carew Tower,
Cincinnati, Ohio 45202, thise24 &y of January, 2007.

ﬁ@éﬁ?ﬁ/ Bellman (0067740)
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i | GREGORY HARTH
| i | | CLERK OF COURT
; IN THE COURT OF COMMON PLEAS HARILTCH CRUNTY,
D70748045 INT HAMILTON COUNTY, OHIO -
o 005 NOV -7 AT
HAMILTON COUNTY EDUCATIONAL : -
SERVICE CENTER _ : F i L. E
{1083 Hamilton Avenue | : - A0609684
Cmcmnfltl QOhio 45231 . 7 Case No.
Appellant B T e 88@3{}‘?1 e
-V§- (Judge | )
DAIZONIA BENTON .
J 25 Euclid Avenue : .
Cincinnati, QOhio 45215-4217 NOTICE OF APPEAL
and _7
7 | : FORIG,.CONE, PARTIES, SUMMONS
 WILLIAM E. MABE, ADMINISTRATOR, {q AL () SHERIFF  { )WAVE
“OHID BUREAU OF WORKERS’ : i )PR OCESS SEFNER ( ) NONEA i
COMPENSATION : ' FCLERKS FEES ' o S T]C
30 West Spring Street - : § SECURITY FOR COST
Columbus, Ohio 43215-0581, DEPOSITED BY . \Dw%ao e
| : VEILING CODE {2890 .
Appellees. . 3

COMES NOW Appellant, Hamilton County Educational Service Center, who hereby serves
Notice ofits Appeal from the Decision of'the Staff Hearing Officer of the Industrial Commissionrof_
Ohic-dated September 1, 2006 numbered 03-889051. This Order denied Appellant’s Motion for a
Finding of Fraud, El;ld' speciﬁéaily Appellant’s Motion that the Industrial Commission of QOhio
exercise its continuing jurisdiction under R.C. 4123.52 and find that Appellee was not within the
course and scope of her employment when she was injured i.n a motor vehic;lg acgideﬁt that occurred
on or around March 19, 2003.

Said Order was firther appealed to the Tndﬁstrial C_ommission of Ohio, who reﬁls;,d to hear .

i ‘ﬁ“*kﬂlppeﬂant s appeal bYor&Bf‘datbd Septcmb ~2372006 T clafm nitmbet 0388905 T“’Dalzoma

g




Senton

ish the claimant-employee and HamiltoﬁCounty Educational Service Center is the cmpidyer‘

Said appeal is taken pursuant to Ohio Revised Code 4123.512,

Respectfuily submitted,

David J. Lampe:(§472R90)
ENNIS, ROBERTSN FISCHER CO., LPA
121 West Ninth Street
\ - Cincinnati, Ohio 45202-1904
/ (513) 421-2540
' (513) 562-4986 facsimile -
dlampe(@erflegal .com

Atiorney for Appellant, Hamilion Counly
Educational Service Center

CERTIFICATE OF SERVICE

The junde:rsi gnec_l hére‘oy certi_ﬁes that a copy of the foregoing Notice of Appeal was served
upon Gregory W. Bellman, Sr., Weber Ijickey & Bellman, 813 Broadway Street, 1** Floor,
Cincinnati, Ohio 45202, attorney for employee, Daizonia Benton, and upon William E. Mabe,
Pldm_inistrator, OChio Bureau of Workers® Compensation, 30 West Spring Stréet, Columbus, Ohio
43215, via ordinary U.S. mail, this 3 day of November, 2006.

Dy

David J. Lampe

I
O
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051 -~ - Claims Heard: 0£3-889051
) LT-ACC-PE-COV
PCN: 2060871 ODaizonia N, Benton

DAIZONIA N, BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33108051-0

IC~12 HNotice Of Appeal f{led by Emptoyer on 09/18/2006.
Issue: 1) Fraud

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it 1s ordered that the Appeal filed 09/18/2006 by the

Employer from the order issued 09/01/2006 by the.Staff Hearing Officer be
refused and that copies of this order be mailed to 211 interested parties.

This appeal was reviewed by two Staff Hearing Officers on behalf of the
commission. Both Staff Hearing Qfficers concur with this decision.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
T0 EXTENT OF DISABILITY, TO THE COURT OF COMMON. PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN OHIC REVISED
CODE 4123.512.

Date Reyiewed: 09/19/2006 (BJ)

Typed By: bb C. Matthews
Date Typed: 09/20/2006 Staff Hearing Officer
Findings Mailed: 09/23/2006
Electronically signed by
C. Matthews

The parties and representatives listed beloy have been sent this record of
proceeffings. If you are not an author{zed representative of efther the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-30

Dajzenia N. Benton . Gregéry W Bellman

25 Euclid Ave 813 Broadway St 1st F1
Cincinnati OH 45215-4217 Cincinnati OH 45202

Risk No: 33100051-0 - JID No: 10-80

Hamilton County Educational Service **%Gates McDonald Company***
11083 Hamiltor- Ave PO Box 182032.

Cincinnati OH 45231-1409 Columbus OH 43218

—38—




. The Industrial Commission of QOhio
~RECORD OF PROCEEDINGS

Claim Number: 03-889051

1D No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

1D No: 2000-05

***BYC ~ Special Investigations Uni
30 W Spring St. L-28

Columbus OH 43266-0581

BWC, LAW DIRECTOR
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1

Industria! Commission of Ohior

Emyplovee:

Dnizonin Benlon

07 Burns Avenuo, Apl, 7
Cincinnutl, Ohio 45214
County:

Telephone:

imant Repyéag] i D:
Grogory W. TFellman, Sr., By,
Weber Dickey & Bellinan
813 Droedway Strest, (¥ Bloor
Cineinnati, Ohde 45202
Telephane: (513) 621-2260
Fax: (513) 621-2389

FILE No.801 09415 '06 P 02:26 1D:ENWIS ROBERTS & FISCHER FEX:513 562 486 - POGE

NOTICE OF APPEAL
CLAIM NUMBPR: 13-880051

?
Hamifton County Bducational Serviees Center
11083 Hamilton Avenus

Cincinnati, Ohio 45231

County: Ilamilton County, Ohia
Telephone: (513) 674-4200

ayer r tive’s 11);
David J. Lumpo
Fanlg, Reherts & Fischer Co., LP.A,
121 W. Ninth Btrecl
Closiwnati, Ohio 45202
Tolephone: (513) 421-2540
Fax: (513) 542-4946

COMES NOW the employer, Hamilton County Rducafional Scrvice Center, wha hervby appeals the
Septemboer 1, 2006 Order of the staff hearing ofTicer denying the employm’s Mation for 1 Finding of

i
3 Meaud, ‘The employer asserts that employes, Daizonin Benton, was nol within the covrse and scape of
cmployment when she wos njured In 8 motor vehiclo sceident on March 19, 2003, As suoh, the
emplayee's filing of a claim ta participate in the banefits of the Ohio Workers' Compensation Fund for
injurles ariging out of the March 19, 2003 motor vehisle accident was false and fravduleal,
Reepeutlully subsmitied,
TMQKEE ON ‘ﬁ David J. Lamgs ($072800) U
MOTION/APPEAL  TINNIS, ROBBRYS & FISCHER, L.IVA.
8 / 121 Weal Ninth Streer
ﬂm o Cincinnati, Ohin 45202
INITIAL Lelophone: (513) 424-2540
lSSUE &= Fugsimily; ({513) 5624986
dlamne@derlegal.com
Atturney  for  Employer,  Hamilton  County
fducationy! Serviee Contar
1
fecaived  Sep-13-Df 15:38 From-613 50z 4106 To=I.¢.cintl. hearing 2 Pags 003
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FILE Ne.601 0915 '05 P 02:30 ID:ENNIS ROBERTS & FISCHER FAX:513 562 4985 Pret 4

CERTIFIC i SERVICE
{ cortify that a copy of the forcgoing was served was served upon Gregory W. Hellman, Sr.,
Weher Dicksy & Bellman, 813 Broadway Street, 1" Pluar, Cincinnati, Ohio 45202, aftorney [lor
.ampluynﬂ, Daizonia Bcntﬁn, and npon Daizonie Benlon, 25 Nuclid Avenue, Cineinnali, Ohio 45215, vis

ardinery U.S. mall, this 13 _ day of Seplember, 2006,

Recaived Sep~16~08 $6:4f From-513 587 2848 To=l.c.clntl. hsaring &  Page 001
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The Industrizi Commission of Ohio

RECORD OF PROCEEDINGS

" Claim Number: 03-889051 . Claims Heard: 03-889051
LT~ACC-PE-COV .
PCN+ 2060871 Daizonia N. Benton

DAIZONIA N. BENTOM
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury:  3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF FLBOW, LEFT; HERNIATED DISC 15-51; RADICULOPATHY.

This matter was heard on €8/29/2006 before Staff Hearing Officer Norman W.
Litts, Jr. pursuant to the provisions of Ohio Revised Code Section
4121.35(B) and 4123.511(0) on the following:

APPEAL  of DHO arder from the hearing dated 06/14/2006, filed by Employer
on 07/07/2006.
Issue: 1) Fraud

. Motices were mailed_to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
wers present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, My. Bellman, Ms. Woods
APPEARANCE FOR THE EMPLOYER: Mr. Lampe, Ms. Myers, Ms. Jones, Ms. Siegel

, ] Mr. Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
06/14/2006, is affirmed with additional reasoning.

The employer's appeal, filed 07/07/2006, is denied.
The employer's C-86 motion, filed 02/03/2006, {s denied.

The employer's motion requesting that the Industrial Commissian exercise
the continuing jurisdiction provisions of ORC 4123.52 and revisit the
allowance of this ¢laim on the grounds that the injured worker committed
fraud is denied.

This claim is predicated upon a moter vehicle accident which occurred on
03/19/2003 when the injured worker was Tn route from her office to Group
Health Associates in Clifton toe pick up a medical form for a child enrolled
in a head start program,

The employer acknowledges the fact that a motor vehicle accident Tnvolving
the injured worker occurred on 03/19/2003. However, the employer alleges
that the injured worker has been untruthful, or fraudulent, concerning the
purpose of her trip to Clifton. Specifically, the employer argues that the
injured worker was not on her way to pick up a child's medical record at
the time of the motor vehicle accident. Further, the employer argues that
the injured worker fraudulently misrepresented the purpose of her trip in
order to secure Workers' Compensation benefits.

The Staff Hearing Officer rejects the employer's argumént.




The Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 03-889051

The Staff Hearing Officer finds that there s absolutely no evidence that
the injured worker has misreprasented the purpose of her trip to Group
Health Associates on 03/19/2003.

Rather, the testimony of the withesses at hearing supports the injured
worker's position.

Ms. Charm Siegel, the individual in charge of the medical records at Group
Health Associates in Clifton, testified that the injured worker's story was
plausible. Ms. Siegel stated that it was possible that the injured worker
was on her way to retrieve a medical form filled out by a dector at Group
Hgalth Associates. Ms. Siegel further stated that the records department
at Group Health Associates wauld not have a record of a form filled out by
a doctor at Group Health Associates if the form was presented directly to
the pediatrics department and the doctor signed the form and returned it to
the party requesting the doctor's signature,

Ms. Dianz Wocds was the 1njured workar's supervisor on 03/19/2003 and Ms.
Woods testified that the injured worker's story s plausible,
Specifically, Ms. Woods testified that it was in the scope of the injured
worker's employment to pick up medical records. Ms. Weods further
testified that it was not uncommon for an individual with the injured
worker's job to pick up medical records.

Bzsed on the testimony of Ms. Siegel and Ms. Woods, the 3taff Hearing
Officer concludes that there 1s no evidence that the injured worker
fraudulently misrepresented the purpose of her trip to Clifton on
03/19/2003.

Accardingly, the employer's C-86 motfon filed 02/03/2006 is denjed.
A1l evidence on file was reviewed.

This order 1s based on the testimony of Ms. Woods, Ms, Siegel and the
injured worker.

An Appeal from this order may be filed within 14 days of the receipt of the
arder. The Appeal may be filed online at www.ohioic.com or the Appeal
 (1€=12) may be sent to the Industrial Commission of Ghio,

Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202,

Typed By: sn ' )
Date Typed: 08/30/2006 Norman W. Litts, Jr.
S$taff Hearing Officer

Findings Mailed:, 09/01/2006
Electronically signed by
Norman W. Litts, Jr.

The parties and representatives 1isted below have béen sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90
Daizonia N, Benton Gregory W Bellman
25 Euclid Ave 813 Broadway St Ist Fl

- Cineinnati OH 45215-4217 Cincinnati OH 45202
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The Industrial Cémmissién of Ohio
RECORD OF PROCEE_DINGS

Claim Mumber: 03-889051

Risk No: 33100051-0 IR No: 10-80

Hamilton County Educational Service ***Gates McOonald Company™™**
11083 Hamilton Ave PO Box 182032
Cincinnati OH 45231-1409 Columbus OH 43218

1D Ho: 217682-91
David Lampe, Attorney
121 W 9th St
Cinginnati OH 45202

ID No: 2000-05

*%¥pWC - Special Investigations Uni
30 W Spring St. L-28

Columbus OH 43266-0581

BWC, LAW OIRECTOR
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OHIO BUREAU OF WORKERS® COMPENSATION

Injured Worker:

Daizonia Benton Claim #: 03-889051
2152 Millvale Court
Cincinnati, Ohio 45225-1248 .

Employer:  Hamilton County Education Setvice Center ‘
11083 Hamilton Avenue o o ¥
Cincinnati, Ohio 45231 & o w

: . /T A
Wobm o
=N
e

NOTICE OF APPEAL o T
@ L
- —ry ‘Ua_- -

The employer, Hamilton County Educational Service Center, hereby serves riotice that it

appeals the June 27, 2006 Order of the District Hearing Officer on the employer’s C86 Motion to

asgert its continuing jurisdiction and vacate the Burean of Workers’ Compensation Order dated

March 9, 2005 which allowed this claim.

The employer contends that at the time of the

cmployee’s March 19, 2003 motor vehicle accident, she was not within the course‘and scope of

her employment, and that the employee frandulently reported her injury as a workplace injury.

—45.

]

Respectfuﬁy submitted,

Decd - Lo
. o Sl

David 1. Lampe (00J2890) v
ENNIS, ROBERTS & FISCHER, L.P.A.

121 West Ninth Street

Cincinnati, Ohio 45202

Telephone: (513) 421-2540

Facsimile: (513) 562:4986
dlampe@erflepal.com

Authorized Representative of Employer,

Hamilton County Educational Service
Center '




CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon Gregory W. Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Sireet, 1* Floor, Cincinnati, Ohio 45202, via ordinary U.S.

f\r\
mail, this " day of July, 2006.

D _j,_, L o

David J. Lampe\] Q
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-88%051 Claims Heard: 03-889051
LT-ACC-PE-COY
PCN: 2060871 Daizonia N. Benton

DAIZONTA N. BENTON HWMME

2152 MILLVALE CT , ,
CINCINNATI OH 45225-1248 JUN 27 2006 .

Date of Injury:  3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-51; RADICULDPATHY.

This matter was heard on 06/14/2006 before District Hearing Officer Joseph
W, Meyer pursuant to the provisions of Ohie Revised Code Section 4121.34
and 4123.511 on the following:

£~-86 Motion filed by Employer on 02/03/2006
Issue: 1) Fraud

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, G. fellman .

APPEARANCE FOR THE EMPLOYER: M. White, T. Lampe, Ms. Jones, Ms. Gates,
Ms. Monree, Ms. Woods

APPEARANCE FOR THE ADMINISTRATOR: No Appearance

1t is the order of the District Hearing Officer that the C-86 Motion f{led
by Employer on 02/03/2006 1s denied.

1t {5 the finding of the District Hearing Officer that the employer of
record requested that the Industrial Commission of Ohio assert its
gontinuing jurisdiction and vacate the Bureau of Workers® Compensation
order dated 03709/200%, which aliowed the claim. In {ts motion, the
employer alleged that the claim was allowed dus to the injured worker's
fraudulent activities. Specifically, the empltoyer alleged that the inJured
worker Tied about the fact that she was ia the course of and scope of her
enployment at the time of the motor vehicle accident on 03/19/2003, which
te the incident that caused the injured worker's injuries aliowed in the
claim. -

It {s the finding of the District Hearing Officer that the employer has not
met the burden of proof establishing that the injured worker committed
fraud or 1ied about the reasons she was traveling to a Group Health
Associates office on 03/19/2003, Specifically, there is no evidence to
support the allegation that the injured worker lied. Thera is no evidence,
sither in the claim file or in the testimony presented at hearing, that
estahlished that the injured worker led about the reasons for her travel :
at the time of the motor vehicle accident on 03/19/2003, Actually, Ms.
Diane Wonds testified that it was part of the injured worker's Job to
travel to medical offices to obtain medical records for children
participating in head starl programs. Ms. Woods testified that due to
state audits it was necessary to-obtain the medical records in an expedited

fashion.

DHOSFCT? Page 1 sn/sn
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The Industrial Commission of Ohio
RECORD OF PROCEEDINGS

Claim Number: 03-885051

-Therefore. it is hereby the order of the District Hearing Officer that the
employer's request for a finding of fraud and order vacating the Bureau of
Workers' Compensation order dated DS]UB/ZOOS {s denied.

This order is based upon the testimony of Ms. Woods presented at hearing,
the testimony of Ms. Jores presented at hearing, the testimony of Ms. Bates
presented at heardng, the testimony of Ms. Monroe presented at hearing and
the local travel expense peport statements filed by the employer of record
on 01/24/2006,

A1l evidence in claim file was reviewed and considered.

An Appeal from this order may be filed within 14 days of the receipt of the
order, The Appeal may be filed enline at www.ohloic.com or_the Appeal

(Ic-12) may be sent to the Industrial Commission of Ohio
Cincinnatl District Office, 125 E. Court St., Suite 60

Cincinnati OH 45202, -
Typed By: sn fi
Date Typed: 06/21/2006 Jasgph W. Meyer ~
Date Received: 03/22/2006 Digtrict Hearing pfficer
Notice of Contested Claim: 03/21/2006 ’
Findings Mailed:
The parties and representatives listed bélow have been sent this record of
progeedings. If you are not an authorized representative of either the
injured worker or employer, plzase notify the Industrial Commission.
03-889051 . ID No: 16150-90
Dafzonia N. Benton Gregory W Belliman
2152 Millvale Ct 813 Broadway St lst F1
Cincinnati OH 45225-1248 : Cincinnati OH 45202
Risk No: 33100051-0 ID No: 10-80
Hamilton County Educational Service **xGates McDonald Company**¥
11083 Hamilton Ave PO Box 182032
Cincinnati OH 45231-1409 Columbus OH 43218
ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202
ID No: 2000-D5
*#**¥BYC - Special Investigatfons Uni
30 W Spring 5t. L-28
Cotumbus OH 43266~0581
BWC, LAW DIRECTOR
-48-
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CERTIFICATE OF SERVICE

[ hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152
Millvale Court, Cincinnati,. Ohio  45225-1248, and upon Gregory W. Bellman, Sr., Weber '

Dickey & Bellman, 813 Broadway Street, 1% Floor, Cincinnati, Ohio 45202, via ordinary U.S.
mail, this "+ day of July, 2006,

DJ

David J. I_.ampe\, Q
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OHIO BUREAU OF WORKERS’ COMPENSATION

Injured Worker:  Daizonia Benton Claim#:  03-889051
2152 Milivale Court
Cincinnati, Ohio 45225-1248

Employer:  Hamilton County Education Service Center
11083 Hamilton Avenue
" Cincinnati, Ohio 45231

C-86 MOTION

Employer, Hamiltpn County Educational Service Center, hereby moves the Ohio Bureau
of Workers’ Compensa,tionﬂndustrial. Commission to. revoke and/br vacate its decision_to allovs}
injured worker, Daizonia Benton, to participate in the workers’ compensation fund for the
condi‘;i_,ons, of: sprain of neck; sprain of lumbar region; ;ontusion of left ethow; and addifcional
allowances of spondylolisthesis at L-5; hemiated disc at 1.5-51; and radiculitis arising out of a
March 19, 2003 auf:omobile accident. The basis for Employer’s Motion is that the injured
worker was hot within the course and scope of h;ar employment at the time she was involved in
thel-March 19, 2003 automobile aceident which allegedly caused her industrial inj;lry.

Employer will present evidence that the injured worker’s stated reasons for traveling to
Group Health Associates’ Clifton office on March 19, 2003 to obtain medical records for a
student - and/or ciient were false and fraudulent and that the injured worker was, Vin-fa'ct, not

performing:a function of her employment with the Employer at the time.of the aforementioned

éutmrfobﬂe accident,

_RN_




.Iljl support of “this Motion, the Employer has previously filed with the Industr@a'l
Commission of Ohio the following;
(1) The March 19, 2003 Ohio traffic crash report; -
(2) Hamiltoﬁ County Educational Service Center Head Start local travel
expense statemt;nfs for tlhe‘ injured worker for March of 2003;
(3)  Hamilton County Head Start sick leave usage form for. employee
specifying dates of requested leave of March 20, 2003 through March 28,
2003;
(4y  March 14, 2005 correspondénce from Karen Monroe at Hamilton County
Educational Service Center-identifyihg_ employee’s days missed from
work following the March 19, 2003 automobile accident;
€5y - Hami-ltc_)n County Head Start program job description for a family
education associate; |
(6) February 17, 2005 First Report of Injury or OCQUpational Disease filed
with the Bureau of Worker's Compensation;
(7y May 6, 2002 minutes of meeting defining the job responsibilities of a
family education associate;
(8)  Affidavit of Dianne Woods;
(9)  October 27, 2005 deposition transcript. of injured worker, Daizonia
) Benton.
In addition to the previously filed documents, the Employer files, in conjunction with this
.Mrotionr, monthly attendance tosters for Hamilton County Bducational Service Center Hfzad Sta_ﬁ
for Children’s World ‘Forest Park; Scotland CC; and Sharon Hill Forest Park for the month 5f

‘March, 2603. Employer is contiﬁuing to investigate thxs:@l&mandwxll supplement this Motion

2
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with additienal documents upon receipt. Copieé of all additional doouments will be served upon

counsel for the injured worker.

Respectfully submitted,

David J. LampeN0972890) v

ENNIS, ROBERTS & FISCHER, LP.A. -
121 West Ninth Street

Cincinnati, Ohio 45202

Telephone; (513)421-2540

Facsimile: (513) 562-4986
dlampe@eiflégal.com

Authorized Representative of Employer,
Hamilton County Educational = Service

Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon counsel for inured worker,

Gregory W, Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1* Floor, Cincinnati,

Ohio 45202, via ordinary U.S. mail, this ig day of February, 2006.

_52_
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.Claim Numbew: 03-883051 Claims Heard: 03-889051

‘The Industrial Commission of Ohia 5 'NDINGS MA]LED .

RECORD OF PROCEEDING

LT-ACC~PE-COV

JAN 28 2000 l

PCN: 2051671 Baizonia N. Benton 03-327870 - Ref

DAIZONIA N. BENTON
2152 MILLVALE CT .
CINCINNATI OH .45225-1248

Date of Injury: 3/19/2003 Risk Number: 33100051-Q

This claim has been previously aTllowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULDPATHY.

This matter was heard on 01/26/2006 before Staff Hearing Officer
Christopher M, Kalafut pursuant to the provisions of Ohio Revised Code
Section 4121.35(B) and 4123.511(D} on the following:

1C~12 Hotice OF Appeal of DHO order from the hearing dated 12/12/2005,
fi{led by Employer on 12/30/2005.
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT LS

2) Additional AlTowance - HERNIATED DISC AT L3-31

3) Additional Altowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
pepresentatives and the Administrator of tha BuvEal of Workers'
Compansation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Bellman
APPEARANCE FOR THE EMPLOYER: Lampe, D. Jonmes, T. Seta, Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
12/12/2005, 1s affirmed.

The injured worker's C-BE mation filed 04/27/2005 requesting allowance of
the additional conditions of HERNIATED DISC AT L5-S1 AND RADICULOPATHY f1s

granted.

The Hearing Officer finds that the requested conditions are cawsally
related to the 03/15/2003 industrial injury and the &llowed conditions in
the claim. .

Therefore the claim i{s additionally allowed for the conditions of HERNIATED
DISC AY £5-S1 AND RADICULOPATHY.

- The portion of the C-B6 motion filed 04/27/2005 requesting allowance of the

additional condition of spondylolisthesis at L5 is dismissed per the

. injured worker's representative's withdrawal of that condition at hearing.

The Hearing Officer's decision is based on the report of Dr, J. Eislen
dated 04/04/2005 and the report of Dr. Meyer dated 12/01/2006,

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be fited oniine at www, ohicic.com or the Appeal
(1C~12) may be sent to the Industrial Commission of Ohia,

Cipeirnati District Office, 125 E. Court §t., Suite 600 - 6th Floor,
Cincinnat{ OH 45202,

SHOY - Page 1. ' sn/sn
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The parties and represantatives listed bslow have been sent this record of
proceedings, [If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission,

03-889051 10 Ho: 16150-90

Daizonia N. Benton Gregory W 8ellman

2152 Millvale Ct 813 Broadway 5t 1st F1
Cincinnati OH 45225-1248 Cincinnati OH 45202

Risk No: 33100051-0 ID No: 10-80

Hamilton County Educational Service ***Gates McDonald Company***
11083 Hamlton Avenue PO Box 182032

Cincinnat{ OM 45231 - ) Columbus OH 43218
' AWC, LAW DIRECTOR
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Iadustrial Commigaion of Chio

m :
Daizania Ronton

707 Burtis Avenue, Apt. 7
Cincinnati, Ohin 45210
County;

Tealephone:

Clalmant Renreggntarive’s TD:
Gregory W, Dellman, Sr., Dy,
Weber Dickey & Bellman -

813 Broudway Street, [ Floor
Cinclnmietd, Ohlo 45202
Telephone: (513} 621-2260
Fax; (813) 621-2389

PAGE

NOTICE OF APPEAL

CLAIM NUMBER: (1-859051

Hamilton County Hducational Service Center
{ 1083 Hamiltonn Avenos

© Cinciunati, Ohio 45231

County: ITamilton County, Ohie
Talephone: (513) §74-4200

Inyver R jya’
David I, Lampe '
Frnig, Roberts & FiscHer Co,, LD A
121 W, Ninth Stroet
Cincinnatl, Chio 45202
Telephone: (513) 421-2540
Faw: {813) 562-4984

COMES NOW Limployer, Llamilton Ceunty Rduocational Service Center, l.‘r;f ad Lluuuglt' couwel, aut
hereby serves notice of its appeal of the decision of the diatrict hearing offioer for ndditional allawanoces
of spondylolisthesis ot L5, and additional allowance of herniated dise at 1.5-81 as « regull of an alleged
Mareh 19, 2003 workplace injury. [t {8 the position of the employer that seid conditions were not caused

by the workplace injury.

Kespecttully submitted,

DMJ I,_f'_.
David 1. Lamne {{12.800) =
BENNIS, ROBERTS\& "ISCHER, LA,
121 West Ninth Street =
Cinginnati, Ohio 415202
‘V'etephone: (513) 421-2540
Facsimife: (513) 562-4986
dlampeferflegal.cam
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1 eatlfy that a copy of the foregolng was served waa gorved upon Clalmunt’s representative and

upon Gates McDonald, O, Box 182032, Columbus, Ohlo 43214, via ord(nary U.8, mail, this O day

of Dovsrmber, 05,

o
Do |
Patid I, Lampe § }

From-313 682 4838 . To-iC GINCINNATY

S
O

Raoslved  Dag-30-2005 16167 Fege 002
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- The Industeial Commission of Ohia
RECORD OF PROCEEDINGS

Claim Number: 03-889051 Claims Heard: 03-839051
LT-ACC~PE-COV

PCN: 2051671 Daizonia N. Benton 03-327870 - Ref

DAIZONIA N, BENTCN

2152 MILLVALE €T FINDINGS MAJLED

CINCINNATI OH 45225-1248 DEC 13 2005 i
' S &
: : ¥ ! l'.?
;; e ; W]
it
Date of Injury: 3/19/2003 Risk. Number: 3310C051-0

This claim has been previously altowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT.

Thit matter was heard on 12/12/2005 before District Hearing Officer Lisa
Grosse puUrsuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-86 Motion filed by Injured Worker on 04/27/2005

Issue: lg Additional Allowance - SPONDYLOLISTHESIS AT L5
2) Additional Allowance - HERNIATED DISC AT L5-51
3) Additional Allowance - RADICULITIS

Notices were malled to the Trjured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers' : :
Compensation not less than 14 days prior to this date and the following
were present for the hearing:

'APPEARANCE FOR THE INJURED WORKER: G. Bellman

APPEARANCE FOR THE EMPLOYER: D. Lampek Monroe; D. Jones; M. White
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motien filed
by Injured Worker on 04/27/2005 be granted to the extent of this order.

The Bistrict Hearing Officer finds that there is a causal relationship
between the requested conditions HERNIATED DISC AT L5-51 AND RADBICULOPATHY

and this industrial injury.
Therefora, this claim is additionally allowed for those conditions,

The District Hearing Officer further finds that the Injured Worker's
attorney withdrew the reguest for the additiomal allowance of the condition
SPONDYLOLISTHESIS AT L5. Therefore, that condition {5 dismissed from
considaration.

This order is based on the medical reﬁorts of Dr. Jessie Eislen dated
04/04/2005 and Dr. Meyer dated 12/01/2005.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filted online at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,

Cincinnaty District Office, 125 E. Court 5t., Suite 600 - 6th Floor,
Cincinnati OH 45202, W

Typed By: clr M@’W
Date Typed: 12/12/2005 Lisa Gfosse

Date Received: (06/14/2005 District Hearing Officer

Notice of Contested Claim: 06/10/2005
Fiadings Mailed:
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DEC 13 2008

Claim Number: 03-88%05]
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RO
The parties and representatives listed below have been sent “this récord of
proceedings. If you are not an author{zed reprasentative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 10 Ne: 16150-90

Daizonia N. Benton . Gregory W Bellman

2152 Millvale Lt 813 Broadway 5t 1st F)
Cincinnati OH 45225-1248 Cincinnati OH 45202

Risk No: 33100051-0 ID No: 1D-80

Hamilton County Educational Service ***Gates McDonald Company***
11083 HKamilton Avenue PO Box 182032

Cimcinnati OH 45231 Columbus OH 43218

BWC, LAW DIRECTOR
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Corréspond'ence : : Page 1 of 2

Injurad worker: DAIZONTA N; BENTON o Clalm #:03-889051

Service: Correspondence ‘ DOII63/19/2003
03/08/2005
FBWNFVSQ . ) Pate Mailed
$IWLH0904298529304%

DAIZONIA W BENTON
843 WAYCROSS RD
CINCINMATI OH 45240-3021

Injured worker: DAIZONIA N BENTON

Claim nunber: 03-889051 Employer’s name: HAMILTON COUNTY EDUCATIONAL S
Injury date: 03/19/2003 Policy number: 33100051-0
Claim type: Accident - Manual number: 9434

An application for workers' compensation benefits was filed G2/18/2005 on
behalf of the injured worker, requesting the allowance of this claim fer
the following injury descriptien:

"In a motor vehicle accident. Headed to Group Health Associates to pick up
medical forms of one clients for Headstart purposes. IW going 3. on Vine and
other vehicle turned left off wvine onto Nerth Bend Rd. and hi%t iw wehicle on
drivers side between 1f. front fender and left driver door.”

The elaim is ALLOWED for the followlng medical cdnditioﬁ(s]:

Code Description - Body Location Part of Body

847.0 SPRAIN OF NECK
B47.2 SPRAIN LUMBAR REGION
923,11 CONTUSION OF ELBOW LEFT

This decision is based on: .
¥edical documentation in file reviewed on 3/4/2005 by Judith Wachendorf, M.D. .

Medical benefits will be paid in accordance with the Ohlo Bureau of
Workers' Compesnsation (BWC) rules and guidelines., The injured worker-
i3 encouraged to forward the information above to all health care
providers involved in this c¢laim.

BWC willfconsider"compeﬁsation benefits based on medical evidence of
continued disability and/6r wage information.

The injured worker may be eligible for rehabilitatidn services, which
.may-Help him:or her return to work more. quickly and safely. Plsase
contact either BWC or your managed-.care organizaticn for more
infornation regarding relabilitation services.

The-Adﬁinistrator'finds there is ‘insufficient evidence to Support temporary

T —BR-
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Correspondenge 7 o ' Page 2'0f 2

total disability from 12/6/2004 and continuing as being.related to the 3/19/2003
injury. This is based on surgery on 12/6/2004 for L5-5l Spondylosis and’
_Sponodylolisthesis which is insufficient to support as part of this claim.

This order is subject to any current family support order{s).

Ohio law reguires that BWC allow the injured worker or employer 14 days from

1 BWC Use Only
. 06/03/04

-50.
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LEXSEE 2001 OR10 8720

- THERESA A, BROWN, Appeltant, - vs - THOMAS ASPHALT PAVING CO., INC,,
Appellee, JAMES CONRAD, ADMINISTRATOR, BUREAU OF WORKERS'
COWMPENSATION, Appeiiant,

CASE NO. 2000-P-0098

COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT, PORT-
AGE COUNTY

2007 Ohlo 8720, 2001 Ohie App. LEXIS 5659

December 14, 2001, Decided

PRIOB HISTORY:
CEEDINGS: Administrative Appeal from the Court of
Common Plens. Case No. 98 CV 0649.

DISPOSITION:  Trial vourt's judgment wns reversed
and judgment was emered for appetlant, .
COUNSEL: ATTY. WILLIAM A, THORMAN, 1L,
Columbus, OH, (For Appellant, Theresa A. Brow),

ATTY., ELEANOR [ TSCIIUGU'NOV Akron, OH,
{For Appellee). . )

BETTY D. MONTGOMERY, OHIO ATTORNEY

GENERAL, JAMES P. MANCIMO, ASSISTANT AT-
TORNEY GENERAL, Cleveland, OM, (For Appellant,
Yames Conrad),

JUDGES: HON. WILLIAM M. ONEILL, P.J., HON.
ROBERT A, MNADER, J. HON. DIANE V.

GRENDELL, J. O'NEILL, "P.J,, concurs, GRENDELL, |

)., concurs in part and dlsscms in part with cnncurrmg
and dissenting opinion,

OPINEON BY: ROBERT A. NADER

OPINION
NADER, }.

Appeliants, Theresa-A. Brown ("Brown") and Ad-
ministrator, Bureau of Workers' Compensauon ("BWEC"y

aggea! from the fudgment of the Portage County Court of

Gommon Pleas terminating Brown's right to panlwpaie
i e workers” compc:hsatlou system.

@d November 12, 1990, Brown filed an application
55 workérs® gofpensation benefits wherein she stated

[(*1] CHARACTER OF PRO- .

that, on November 2, 1990, while working as a flag per-
son for nppellee, Thomas Asphall Paving Co. {*Thomas
Asphalt"), she was struck by a car and sustained physical

 {*2} injuries. Appeliee centified appeltani’s claim and the

Industrisl Commission of Ohio ("Industrial Commise
sion"} permitted Brown's claim for contusions to her left
and right legs, conjusion to her chest area, and chondro-
imalacia of the lefl platella; appellee did not appeal from
the findings and orders of the Industrial Commission.-

On July 23, 199), appelice filed a motion with the
Industrial Commission alleging fraud and seeking o’
disallow Brown's claim. The Industrial Commission con-
strued appellee's motion as a request for relief and 10
exercise its contipuing jurisdiction, pursuant to RC
4423.52. After a hearing, a distriet hearing officer found:
“that the Empluyer {had] presented insufficient evidence
to make a finding of fraud and disallowed this claim® and
denied appefles's motion. On appesl, a staffl hearing offi-

- cer affirmed the district hearing officer’s order. Appellee

apain appealed, but the Indusirial Commission refused

" his appest on Sepiember 7, 1995,

Subsequenily, Thomes Asphall fled a notice of ap-
peal in the court of common pleas. ! Pursusnt to R.C.
¢121.512(D}, Brown filed r complaint gsserting her right
to participate [¥3] in the workers' compensation fund
and setting forth the facts supporting her position, Appel-
lee filed an answer and asserted the affirmative defense
of fravd, On Janwary 12, 2000, Brown filed & motion
dismiss, pursuent to Ci R 12(B)(i), alleging that the
courl of common plees did not have jurisdicticn to hear
the matter, Brown filed a motion to clarify the issues and

‘moved ihe court to impose the burden of proving the
_elements of fraud upon appeilce The court denid

Brown's motions. . . .
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1 While it s not disputed that Thomas Asphalt
commenced an appeal in the court of common
pless, Thomas Asphall's notice of appeal Is not
contained in the file. The record beging with the
complaint filed by Brawn in the Portage County
Court of Common Pleas, Additionally, the record
conlaing the decisions of the ndustfial Commis-
siom, but does not include the motions of the par-
ties or 3 transcript of the hearings. ’

On Jaly 28, 2000, the BWC also filed a motion &
dismiss, arguing thal the fower court lacked jurisdiction,
On August 8, 2000, the [*4] trial court everruled both
muotions to dismiss, relying ot Thoany v, Conrad {1994),
81 Ohio St 3d 475, 692 N.E.2d 205. A jury wial com-
menced on August 8, 2000 Prior to beginning het case
in chief, Brown moved for a directed verdict, arguing
that appellee had not carcied its burden, Her motion was

overraled. At the close of Brown's case, she moved for a

directed verdict and appeliee moved for a directed ver-

dict as to Brown's claims for injurles to her chest, The =

court overruled Brown's motion, bitt granted appelles's

motion. After the parties had rested, Brown and the -
BWE meved for o directed verdict, arguing that appeilee
had not proven the ¢lements of fraud. Despite finding -

that appellee had not ostablished the elements of fraud,
" the court denied appellant's mation for a directed verdict.

The jury retusited a verdict against Brown, finding

that she was nol entitled to participaie in the workers'

canpensation fund for injuries sustained on November 2, -
1990. From this judgment, appsllant presents the tollow-

ing assignment of etror:

*11.] The trial court erred when it overruled appel‘ g
lant's wiotions to dismiss for lagk of subject matter juris~

diction pursuant 1o RC, 4123512,
[¥5} “[2.] I the trial court had jurisdiction to hear

the emplayer's appeal, the trial court ened when it placed
the burden of proof and the purden nl"gmng forward on

the injured worker.*

In suppost of their first assignment of error, appel- *

lants argue that the decision of the Industrizl Comunis-

sion did nat terminate Brown's right to panticipate in the .

workers' compensation fund, and fhus, wes not appeal-
able to the trial court. Felty v AT&T Technofogies, Inc.,
G5 Ohio 51 3d 234, 602 N.E.2d T 14} sparagraph two of
the syliabus. Instead, they comtend that the appropriate

remedy is an action in mandamus. In response, appellee

contends that the controlling Yaw is set forth in Thomas v.

Conrad, supra, whersin.the Supreme Court of Ohio ex-- .
plained that the rial court ias subject matter jurisdiction .
when an employer questions the claiment's right to con- -

tinue to participate by alleging fraud suvounding the

‘clalmant's Initial ‘application, The crux of this appeal
concerns which decisions of the Industrial Commisgion’

-6T-"

mdy be appeated to the courl of common pleas pursuant
10 R.C. 4121512 ludicial review of Industrial Commis-
sion rulings [*6] may be sought in three ways: by direct
appesl, by fiting & mandaemus petition, or by an action for
declaraiory judgment, pursusnt to R.C, 2721, Fely, 65
Qhio S, 3d at 237, “Which procedursl mechanism a |igi-
gant may chooss depends entirely on the nawre of the
decision Issued by the ¢comenission. Each of the three
avenues {s strictly limited; if the litigant seeling judicial

‘treview does not make the proper cholce, the reviewing

court will not have subject matter jurisdiction and the
case must be dismissed." /d

While direct appeal may be taken to the court of
common pleas where, as in the instant case, the ladustrial
Cotmission refuses to hear an appeal, the wial cousr's
jurisdiction in workers' compensation matters is limited.
See R.C. 4123.512(4). "Under RC. 4123.512, clpimants
and employers can appeal Industrial Commisston ovders
te n common pleas court. only when the order grants or

“denles the claimant’'s right to particlpate.” Srare ex re.

Liposchak et b v, Industrinl Commission af Ohio
(2000), 9¢ Ohfo 5t 3d 276, 278-279, 737 N.E2d 519,
The Supreme Cowrt of Chio bas consistently taken [*7]
a nerew approach in interproting RC. 4423542, for-

‘merly-R.C. 4123.519; See, eg, Felty, suprg, at pase-

graph two of the syltubus (helding thet "once the righy of

- participation fot a specific condition s determined by the

Industrial Commission, no subsequent rulings, except a
tuling (het terminaies the right to participate, are appeal-

.ablg ¥

-» This court has previously taken a similar view in
Harper v. Adminisirator, Burean-of Workers' Compegsa-
tion 1993 Ohio App. LEXIS 6068 (Dec. (7, £993), Trum-
buil App. No. 93-T-4863, unreporied, whergin we held

“that the court of appeals did not have subject matter ju-

risdiction o heer an nppeal of e commission's refusal 10

© vacate its previous order which did not relate to the right

{o participats in (be Workers' Compensation Fund, We
are mot persuaded by appellee’s argument that Thomas,

_suprd, i controfling.

- In Thomas, supra, the Supreme Court of Chio ex-
plained that “its opinion did not change the reasoning in
Moare v. Trimble 1993 Ohio App, LEXIS 6204 (Dec. 21,
1993), Franklin App. No. 93APE0S-1084, unreporied,
["’8] and.fones v. Massillon Ad. of Edn., 1994 Okio App,
LEXIS 2891 (June 13, 1994), Stark App. No. 94CAQ018,

" unreported in which the *employers *** questloned the
claimanis’ right to continue 10 participate In the fund,

alleging fraud with regard to facts surrounding the re-

spective clalmants' faffiaf claiths," Thomas, 81 Chio St.
-3d ar 478479, Howegver, (hg court’s explanation was
*dicta and, thus, not bmdmg Therefore we conctude that

Harper is controlling in the instant case; the court of
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common Pleas lacked subject matter juvisdictlon. Appel-
dant's first assignment of error has merit.

While our conclusion &s to appellan('s assignment of
error renders her second assignment moot, we nole that
the court ermoneously placed the burden of proof on
Brown. On appeal o the Common Pleas Courl from an
order of the Industrial Commission under R.C. 4123512,
"t musk be presumed that the issue decided adversely
#1& is the only issue before the court.” Brennan v. Young

(1996}, 6 Okio App. 2d 173, 217 N.E2d M7. Thus, the

seope of appeliee’s appeal woyld have been limited to the
ultimnte issue decided adversely by the Industrial Com-
mission: [*9] whether the appellee hed sufficiontly
preven the elements of fraud.

Pursuant to the decisions in Felty, supra and Harper,
supra, 1993 Ohio App. LEXIS 6068 ance the Industrial
Corumission ruled that there was no fraud, the count of
cemmon pleas lacked jueisdiction 1o review the commis-
ston's ruling. Appetlant had three options regarding judi-

cial review of the industrial commission’s decision: by

direct appeal 0 the courts of common pleas under R.C.
[4123.512], by filing a mandamus petition in the Ohio
Supreme Court of in the Franklin.County Court of Ap-
peals, of by an action for dectaratory judigment pursuant
to RC. Chopter 2721 Felty, supra; at 237. Review of
the record Teveals tht in the instant case appellafit did
not make the proper choice. Thus, the Lake County
Court of Common Pleas did not have subject matter ju-
risdiction and the case should have been dismissed.

Fraud is an affirmative defense upon which the de-
fendant has the burden of proof, puisuant to Civ.R, (C).
An ndministiative finding of fraud will be mads only if
the prima facic clements of the civil tort of fraud are
established, as set fosth in Burr v. Board of County
Camm'rs of Stark County (1984), 23 Ohlo St 3d 69, 491
NE2d 1701, (*10] paragraph two of the syllabus, Since
appetlee had the butden of proving fraud lo the Industrial
Commigsion, it follaws that at a de nove tial in the court
of cominon pleas pursuant to RC. 4)23.5/2, appeliee
also had the burden of proving fraud.

_ Bascd on the foregoing analysis, the court of com-
mon pleas lacked subject matter jurisdiction and its

62—
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judgment must be reversed and judgment emtered for
appeltant. : '

JUDGE ROBERT A. NADER
C"NEILL, I}, concurs,

GRENDELL, ., concurs in part aod dissents in part
wiih concuering and dissenting opinion.

CONCUR BY: DIANE V. GRENDELL (In Part)

DISSENT B8Y: DIANE ¥. GRENDELL (In Par}

DISSENT
CONCURRING/DISSENTING OPINION
GRENDELL, J.

I concur in the majority's reversal of the lower
court's decision in this case because | agres, with respect
to appellants' second assipnment of ervor, that the wial
court erved whan it placed the burden of proof on appel-

Aanl Brown,

" However, | dv not agree with the majbrity;s ling

‘on apgellants' first assignment of error. The lower court

did have subject matter jurisdiction in thig case. Thowas
v. Conrad (1998}, 81 Okio S 3d 475, 692 N.£.2d 205;
[*11] Moore v. Triméde (Dee. 24, 1993), Pranklin App.
No, 9IAPE0S-1084 unreported, 1993 Chie App. LEXIS
¢204; Jones v. Massitlon Bd. of Edn. {Junc 14, 1994},
Stark App. No. 94 CAOUI8, 1994 Ohio App. LEXIS 289].
1 believe that the reasoning of the Tenth Appellate Dis-
trict in Moore and the Fifth Appellate District In Jores is
more persuasive than our hoiding in Harper v Adminis-
irator, Bureaw of Workers' Compersation (Dec. 17,
1993}, Trumbull App. Mo, 93-T-4863, unreporied, /993
COhio App. LEXIS 6058,

While appeliants' first assignment of error is without
merit, | concur in the revorsal of the lower court's ruling
on the basis of appellants’ second assignment of eyror.
This matter shoyld be remanded {0 the trial court for fu-
ther procoedings, applying the proper burden of proof
standards,

JUDGE DIANE V. GRENDELL
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LEXSEE 1993 OO APP. LEXIS 6068

WAYNE HARPER, Plaintif[-A ppeilee, v, ADM!N[STRATOR, BUREAU OF
WORKERS' COMPENSATION, et a), Defendanfs-Appeliants, GENERAL MO-
TORS CORPORATION, B.O.C, GROUP, Defendunt-Appellee,

ACCELERA'TED CASE NO. 93-T-4863

COURT OF ATPEALS OF OUI0, ELEVENTH APPELLATE DISTRICT,
TRUMBULL COUNTY

1993 Ohlo App. LEXIS 6064

Deecniber 17, 1993, Declded

PRIOR HISTORY: [*1] CHARACTER OF PRO-

CEEDINGS: Civil Appesl from the Court of Comman

Pleas. Case MNo. 90 CV 1728

DISFOSITION: WIDGMENT: Reversed and judg-
ment entéred in {avor of appellants,

CQUNSEL: ATTY. JAMES M. CUTTER, 85 East Gay
Street, #500, Columbus, OH 43215, For Plaintiff-
Appellen.

LEE FISHER, ATTORMNEY GENERAL, DIANME |

KARPINSKI, ASSISTANT ATTORNBY GENERAL,
State Office Building, 12th Floor, 615 Superior Avenue,
Cleveland, OH 44113-1899, For Defendants- ~Appellants,

ATTY. EDWARD L LAVELLE, ATTY. LYNN B.
GRIFFITH, 11, P.O, Box t5F, Warren, OH 44482-0151,
For Defendants-Appeliee, General Motor Corpor&uon.
B.0.C. Growp,

JUDGES: HON, DONALD R. FORD, PJ., HON. JU-
DITH A. CHRISTLEY, }., HON, ROBERT A, NAD:ER, -

).
OPINION 8Y: DONALD R. FORD
OPINION

OPINION
FORD, P.1.

This necelecated crlendar appeal has been subnntted .

on the bricfs of the parties,

The instant appeal arises out of thé Trumbull County -

Common Pleas Court. Appstiants, Administrator, Bureau

‘e

of Workers' Compensation, and Fhe Industrial Commis-
sion of Chio, appeat from the denial of their motion (o

‘vacate the trial courl’s otder for lack of subject matter

junschcnon

Appellee, Wayne Harper, contracted occupational
diseases described as flexor [*2) tenasynavitis of the left
ring and miiddla fingers, and 1ef carpal tennel syndrome.
These claims were allowed and mever appealed. My, |
Harper thereafier applied 1o participate for the additional
condition of left shoulder impingement syndrome. The
disirict hearing officer granted him the right to partici-
pate for this condition, which decision the regional board
affimed. [n an October 5, 1987 order, the mdustriat

‘Commission refused appellec-employer's, General Mo-
tars Corporatlon (GM), appeal of this award, GM did not

appeal this award beyond the administrative |eve] to the
court of common pleas.

- Mr, Harper was awarded lcmporary total compensa-
tion op April 6, 1989, and his disability was found (o be
permanent as of October 22, 1988, The regiomal board
affirmed this order an August 9, 1989,

On October 17, 1989, pursuant to R.C, 4723.52, GM

filed 2 motion with the Industrial Commission Tequesting

that it sol aside entirely the allowed shoulder cleim. Ap-
patenily, GM had oblained new evidence from one of
Wir. Harpet's former physicians indicating that at the time
Mr. Harger's claim was allowed, GM had refied ypon
misrepresentations regarding an undisclosed preexisting.
shoulder condition. [*3] GM thus requested the com-
mlssion to vacate its award of compensation on the basis
that the commission has jnherent power, through con.
tinutng jurisdicion under R.C. 4723.52, to vecate its

pridr ordcrs upon the ground of fraud in theis procure-

ment,”
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Afler a heating on July 3, 1990, the deputies of the |
- that the rial court did not have subject matter jurisdicticn

cammission denled GM's C-86 motion to vacate becatse
GM had faited to prove the existence of any actual intent
to commit fraud on the part of Mr. Harper, and bocause
the issue of preexistence was argued al the district hear-
ing. )

[t i5 this order of the cormmission denying GM's Te-
quest to set aside the alfowance of Mr. Harper's shoulder

claim that G appcaled o Lhe Trumbull County Court of
Common Plers on Octaber 9, 1990.

Even though G had been informed that Mr. Hamer

conld not be Jocated to inform hilm of his scheduled
deposition, GM chese to proceed, and filed a motion

requesting an order that tr. Harper be denied the right 10

participate in (he Workers"” Compensation Fund because
of his failure to attend a deposition and answer interroga-
tories.

On February 27, 1992, the cowt granted GM's mo- |
ton for judgment and sanctions, and decided that Mr,

Harper did not have the right to participate {*4] for left

shoulder impingement syndrome for failure to prosecute

tils claim, Both the burcay and the commission alleged
that they never received copies of this entry.

. On March 20
granted GM's motion for judgment and ‘$anctions, Mr.
Harper's counscl drafled an entry dismissing the matter
without prejudice, which the court signed on March 23,
£992. However, on Aprit 22, 1992, the count ruled the
entry stricken “as having been improvidendy entered as

it is moot” in light of the February 27, 1992 eritry, which

denied Mr. Harper the right to pammpalc

On Junc 30, 1992, appellants filed a motion 1 va-
cate the February 27, 1992 enwy for the reason that the -
court lacked subject matter jurisdiction, and that the en-

ey had never been served on appeliants, On March. 19,
1993, the trial court denied appeltants' motion and or-
dured that since Civ.R 58 was nat complicd with, the
appesd period would commence spon service of the en-
tey. Appetlants filed a notice of appeal oft April 9, 1993,

“1. The common pleas court lacked sub-
Jject matter jurisdiction 1o hear the em-
ployer's appeal from a commission order
refusing to sef aside a final prder that had
previgusly [*5} allowed claimant Wayne
Harper to participate in the workers' com- -
pensation fund for an injury to his left
shoulder, because the order. which the
employer appealed to court was not &p-
pealable purswant te R.C. 4423.3/9" .

1992, unawaré that the court had’

In their sole assignment of emor, appellants assert

to hear GM's appeal from the order of the Commission
refusing to set aside ‘its earlier decision allowing Mr.
Harper to perticipate in the Worker's Compensation
Fund. They therefore contend that the approptiate rem-
edy is a mandamus action. Appelless, however maimain
that the order appealed (rom involved Mr. Harper's right

- 1 participate in the Worker's Compensation Fund, and

75, therefore, sppealable to the Court of Common Pleas

’ undchC.' 4123510,

1n suppon of their contention, appellants argue that
what GM actually filed with the «rial court was an appeal
from an order refusing to set aside a final order, which
did fiot refate to Mr. Harper's aclual right to participate in
Workers' Compensation, and which was, therefore, "out-
side the normal appetlate route, " We agree.

R.C. 4423519 provides in pertinent part as follows:

~ "The claimant [*6] or the employer
may appeal a decision of the industrial
commission ¥ ¥ ¥ in any injury or occlipa-
tion disease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in which the
injury was inflicted * * +.*

NMNotice of appesl from a decision of the Industrial
Commission o of ils siaff hearing officer to the count of
common pleas must be ftied by appeltant within sixty
days afler the date of receipt of the decision appealed
from, or the date of receipt of the order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. R C. 4723.519, Further, the finality of a
commission determination, provided it is ane from which
an appéal Is permitted, attaches upan the lapse of the

. appeal perfod, which as staied, is sixty days. Pierce v.
. Sommer (1974}, 37 Ghio 51.2d 133, 135, 308 N.E.2d 748.

I Sommer, the order of the administeasor disallow-

 ing the applicant's claim for injuries was received by the

applicant on January 9, 1970, and no appeal wes taken
from thai order. The courd held that:

"(b]ecause mppelice did not appeal from
the order of the administiator disaliowing
His original claim, [*7] the Court of
Common Pleas lacked jurisdiction of the
subject master of the appesl.” id,

GM ernployer in the instant case, dld not appeal the
reg:onal board's crlgmal allowance of Me, Harper's craum

764-— ’
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within the mandated sixty days afler the commission
refused GM's appeal of the award. Accordingly, the court
of commeon pleas laclked subject matter jurisdiclion gver
the appeal, '

In further support of their argument, sppeliants cite
State ex rel Board of Education v, Jotnston (1979), 58
Qhto 8. 2d 132, 388 N.E.2d 1383 The factual scenario
in the instant case nearly patrots that of Joknsion. [n
Johnsion, a claim was allowed and the employer's coun-
sel, some three years later, filed a motion with the com-
misslon to vacate an award of permanent total disablllty
benefils on .the ground that the prior onder was entercd
without knewtedge of prior injuries. The commission
refused to exercise jurisdiction for the reason that there
had been no showing of frand, ermor, or new and changed
circumstances. The employer then filed an action in
mandamus in the court of appeals praying tat a writ
issue ordering the commission Lo yacate It orlginal or-
ders, The court agreed that the commission {*8] did not

65~

have jurisdiction to vacate ils prior order because em-
ployer's motion did not allege uny new and changed cir-
cumstances, Id, at /36,

Based on the foregoing, we conclude that appet/ants’
sole essipnment of error has merit, and thal the trial court
did not have subject matter jurisdiction lo hear GM's
appeal from the commission's refusal o vacate its Octo-
ber, 1987 award of Worker's Compensation beneflils to
Mr. Harper, The appropriate remedy for GM lies in moan-
datnus. The judgment of the lower court Is reversed, and
Jndgment is entered in fvor of appelants.

PRESIDING JUDGE DONALD R. FORD
CHRISTLEY, },
NADER, 1,

Concur,
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~66— .

CHARACTER OF PROCEED- -
ING: Administrative Appeal - from the Stark Coungy

Magsillon Board of Education (employer) appeals

* from the judgment entered in the Stark County Court of

Common Pleas dismissing its RC. § 4/23.519 appeal of

" a decision by the Industrial Commission of Ohio denying
“employer's mation (o disallow the Workers' Compensa-

tion elaim of Terry W. Jones (claitnaue), The Comimon
Plens Court ruled that the. Industrial Commission's deci-
sion. not to decerdify claimant's rght to participate in the
State Insurance Fund was not an appealsble order under
RC [*2) § 4123518 BEmployer assigns as eror:

ASSIGNMENT OF ERRORNG |

DEFENDANT-APPELLEES WES

TRIMBLE, ADMINISTRATOR, AND

© ' THE INDUSTRIAL COMMISSION OF

.+ OHKD -LACK STANDING TO SEEK

DISMIBSAL . OF  DJEFENDANT.

APPELLANT'S APPEAL UNDER R.C.
4123.518.

ASSIGNMENT OF ERROR NO, 2

THE TRIAL COURT ERRED AS A

" MATTER OF LAW BY DISMISSING
DEFENDANT-APPELLANT'S AFPEAL
FOR LACK OF JURISDICTION UN-
DER RC 4123.519.

By Application for Payment of Compensation and

- Medical BenebBits filed with the Administeator of the Bu.

reat of Workers” Compensation, efaimant alleged that he

o sustainied an Injury to his vight knee in the coyrse of and _

o4
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arising out af his employment as a.custodian for em-
player on fuly 22, 1991, Employer apparently certified

the claim and claimant began to receive compensation .

and other benefits fom the State Insurance Fund.

On December 13, 1991, employer filkd & motion

with Industrial Commission of Ohio secking lo decertify -
andfor disallow the within claim, Employer maintained

that it-Had newly discovered evidence that ¢stablished
claimant's slleged work Injury was actually the resalt of a
nor-occupational recreational sports injury occurring two
years prior to {¥3] the afleged employmenl injury. Em-
ployer asserted that it "now rejects the claim based on

medical svidence which establishes the cause of mjlry -

and disability to be outside the scope of emplayment.™
The matter proceeded to the District Hearing Officer

of the fndustrial Commission wherein the Hearing Offi- |

cer found "insufficient evidence Lo, warrant a decertifica-
tion of the instant claim,” 1} was therefore ordered that
the claim remain allowed for “torn figament, right Knee"
with appropriate compensatton and benefits payable. The
Hearing Officer’s decision was adminisiratively upheld
Ly the Canton Repgional Board of Rewsw and the Indus-
trizl Commission of Ohlo.

As noted above, the commoh pleas court dismissed
éiﬁblﬁyiir' § appedl of the Industrial Commission's decis-
sion an the basis that it was not appeatable undcr RC. § -

4423.519.
b

Through its first assignment, employer maintaing

Wes Trimble, Administrator of the Burean of Workers"

Compensation and the industidal Comtission of Ohlo
lacked standing to seek dismissal of its appeal purswnnt

to R.C § 4123519 We find no merit in this clzim. Em- .
ployer itsel{ named the iwa entities g5 parly defendants -
in the instant action snd it cannot (*4] naw claim that

they have no-interest in this matrer.

Accordingly, we overrule employers first a;s:gncd
error,

~67-
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Through its sccond assignment, employer maintains
the common pleas courd crred as a matter of law in dis-
missing its appeal for want of junsd:cimn pursuant Lo

RC §4123.319. We agree.

« The Ohio Suprcmc Court has definitively held that
an Industrial Comnission's decision invelving a claim-
ant’s right to continue to participate in the Slate Insurance
Pund is appealable to the Commaon Pleas Court pursuant
to RC: § 4123.519; Afeates v. Lorain (1992), 63 Ohio
St 3d 22, 584 NE2d 1175, pacagraph ons of the sylla-
bus., See, also, Felly v. ATAT Technologies, Inc. (1992),
65 Ohiz St 3d 234, 602 N.E.2d 141, Setling aside se-
mantics, it is clear from the facts of this ease that em-

- ployer sought to discontinue claimant's right to pertici-
“pate Qi the State Insurance Fund. As such, the Industrial

Commission's decision involving the claimant's right to
continue to participate in the fund is appealable under
RC.§ 4123519,

.. Accordingly, we sustain employer's second assigned

~ ewror, reverse the judgment entered in the Stark County

Court of Comman Pleas, Ohio, and r¢mand [*5} this
cause to that court for further proceedings accerding to
law. .

"By Gwin, .J.,.

‘ Srﬁart. J., and
~Fanmer, ], conour.
JUDGMENT ENTRY

For the reasons stated in the Mcmorandum-Opinion

" on {ile, the judgment entered in the Stark County Court

of Common Pleas, Oltlo, is reversed and this cause is
remanded to that court for further proceedmgs gccarding

to Iaw

W Seoit Gwin
' ~Irene Balogh Smén
Sheila G, Farmer
JUDGES

-
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OFINION
OPINION
YOUNG, 1. o
'ﬂﬂs matter i1 before this r;m;rl upon the appeal of

Rusty's Towing Service, inc., appeilant, from the July 9, * -
1993 entry of the Franklin County Court of Common. -
Pleas which denied appellant's motion for relief from

judgment. Despite appeltant’s failure to provide this court

with assigamemts of error, a8 requlred by dpp.& 12, we :
will consider the "issues" st forth i appellant's bnef as:

follows:

“1SSUE NO. |

 _B8-

{*1] APPEAL from. lhe Frank--

Page |

"Whether the decision of February 26,

" 1993, which was never appealed was in

facl (he final order of the Court of Com-
mon Pleas, :

" MISSUENO. 2

“Whether the Rule 60{8) Motloa filed
by the Assistant Attorney [*2] General
was properly filed and served,

ISSUENO. 3

- "What is the effective date of the- filing
of the Mation for Rule 60(B} Relief by the

Assistant Attorney Qeneral,
MISSUE NOL 4

“Whether 8 Motion for Relief Pursuanl
to Ohio Rules of Civil Procedure Rude

“60(B) is appropriate under the circum-
" stances.

“ISSUE NO, 5

* "Whether or not there was subject mate
ter jurisdiction in the Frankiin ‘County

- Court to hear the employer's appeal,™
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The history of this case is as foliows: employce-claimant,
Kirby ). Moore, filed a claim with the Industriai Com-
mission of Ohie and his claim was recognized for “ex-
teuded L4-5 -disc with paraparesis.” The workets’ com-
pensation clalm was allowed by the commission on
March 23, 1990, and findings. were mailed on April 4,
1990, Appellant-smployer did not appeal the decision at
the time of the allowance of the claim, However, on Au-
gust 1, t990, appellant filed & C-B6 niotion, based upon
its alleged discovery that the employee ud committed
fraud upon the Industrial Commission ang the appeilant
employer. ' This C-86 motion requested that the continu-
ing jurisdiction of the Indusirial Commission {*3] he
. inyoked pursuant (0 RC 472352 U further stated that
This motion was "based upon newly discovered evidence

that the clabmant has admitted 1o a varicty of psople that

fte was injured when he lified his motoreycls st home.”
Attached to the C-86 motion, was an affidavil of a co-
worker of the employse-claimant, wherein the affiant
stated that the employee-claimant had told kim (the affi-
ant} that he (the employee-clatmam) had hurt his back by
lifting a motorcycle.

1 v is.undisputed that appellant did not appeal
the original allowance to the district hearing o ffi-
cer, within the time atlotted for sppeal. However,
there is atso nothing in the record to reflect that
_appellee objected to the DHO's hearing of appel-
tant's C-86 motion, even though the time for ap-
peal lad passed. Appellant continved to appeal,
first to the CRBR, then to the staff hearing offi-
" gers of the Industrial Cormmission, and finally o
the court of comemon pleas. Agaln, appelles failed

to raise the issue of the timelinessfuntimeliness of

appellant's various "appeals. Thus, appelies Is
doemed to kave waived this. issve and will not be
heard foc the fiist Gme, on appeal to this court
See Shover v Cordis {1991), 61 Ohio St.3d 213,
574 N.E2d 457. Fucthermore, the Industrial
Commission has continuing jurisdiction pursuant
10 RC 412352 and clearly could exercize that
jurisdictlon in cases of fraud, even if the frand
was discovered after the time for appeal had
passed. See State ex rel Kilgore v, Indus, Comm.
{1931), 123 Ohio 51164, 174 N.E. 343,

{*4] Onp January 8, 1991, the disirict hearing officer
* heard the employer's C-86 motion and affimed the al-
" lowance. The district hearing afficer {DHO) stated that
there was oothing presented that could.not have been
discovered, and presented, earlier &t the allowance hear-
ing on March 23, 1990, The district hearing ofTicer's
findings were melled on January 29, 1991 The em-
ployer-appellant then appealed the DHO's decision to the
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Columbus Regienal Board of Review (CRBR) The
CRER held 3 hearing on June 4, 1991 and affirmed the
DHO's findingsforder/decision, The CRBR's findings
were mlled on July 24, 1991, The emplayer-appeliant

‘then appealed 1o staff hearing officers of the Industrial

Cotmmnission. On July 6, 1992, the stail hearing afficers
(SHO) affirned the CRBR. Artached ta the SHO deci-
sion was  notice stating that an appeal could be filed in
the court of common pleas within sixty days, pursuant 1o
R.C 4123513

This court must first address appellant’s fifth issug,
for the remaining issues will be determined, in pan, on
whether or not the court of common pleas had jurisdic-
tion over this action. Appellee argues that appetlant did
nol have a right 10 appeal to the court of common pleas
[*5] pursuant to RC. 4721.519. We disagree and hold
thel the appeltant-employer's appeal 1o the cowt of
common pleas was proper and the court of commen
pleas had subject matter jurisdiction in this case, A.C
4123.519 provides in perfinent part:

*{A} The claimant or the employer may
appeal o decision af the industrial com-
mission or of iis staff hearing officer made
pursuznt to divisien (BX6)} of secrion
4121.350of the Revised Cade in any injury
or cccupational discase case, other than a
decision as to the extent of disabiiity, io
the court of common pleas of the caunty
tn which ihe injury was inflicted *** .*
{Emphasis added.)

The Supreme Court ¢f Chio, in a serivs of decisions, has .
nastowly construed this statute fo mean that ene can only
appeal to the court of common pleas if the decision of the

‘Industriad Commission, or its stalf hearing officers, is

ane that finalizes the allowance or disallowance of the
employee's claim. Affates v Loraln (1992}, 63 Ohio
S§t3d 22, 584 NE2d 1173, Stute ex ref. Evans v. Indus.
Comm. {1992}, 64 Ohio 51.3d 236, 594 N E.2d 609, and
Felty v. AT&T Technologies, Inc. (1992), 65 Ohio 81 3d
234, 602 NE2d 1147, As stoted [*6] by the court in
Afrates.
“The only decisions reviewabls pursi-

ent o RC 4723519 are those decisions

involving 2 claimant's right to participate

or to contloue to participste in.the fund"

fd at 4.

In Fefty, the court again stated that only decisions reach-
ing an employee's right io parficipate were appealable
under R.C. 4123.519. The court further stated that:

—69-~
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"Once the right of participation for a
specific condition is determined by the
Industrial Commission, no subsequent rul-
ings, except a ruling that ferminafes the
right to participate, are appealable pursu-
amt to RO 4123519 d ot 234 (Em-
phasis added.)

As stated before, appellant's C-86 motion clearly re-
quested a vacation of the allowance based upon newly
discovered cvidence that the claimant had been injured at
home, lifting a motorcycle, and not el the work place. (n

addition, the employee-claimant’s own compleing stated:

*The District Hearing Officer’s Order of
January 8§, 1991 denied the employer's
motion fled August 1, 1990 {requesting
that the Mdustrial Commission assed con- - °
tinwing jurisdiction under Okio Revised
Code 4123.52 and vacate the allowance
%7y of this claim) *** " [d. st para- -
graph 5 of the complmul (Emphasts .
added.) i )

tn its brief, appelles argues that the court of common

pleas did not have jurisdictjon to hear the inttant action -
because the appelant-employer’s C-86 mation and sub- -
sequent appeals did aot invotve the employee—clalmants‘ :
ri ghl to participaie or continue co participate in the weark-

ers' compensation fand. Rather, appellee argues that ap-
pellant-employer's action invoived an appeal’ of the In-
dustria! Commission's refusal o exercise its continuing
Jjurisdiction, and this is not an appealable order for pur-

poses of an appeal ta the comiman pleas court pursuant o,

RC 4123.519. However, a carefu] review of the vecord,
and the employes-claimants own complaind, - clearly.

demonstrate that appellant-was attempting to persuade
the Industrial Commission 1o vacats the allowance of the .
claim, Thus, this action clearty involves the employee’s
right to continue to participate, insofar as the appeliant- -

employer was atiempting o terminate the employge's

right to participate, besed upon-the elieged fraud of the.

employce-clajmant. Thus, appellant-employer's appcai to

the court of common pleas felf within the [*8] purview
of RC. 4123.519 and the court of common pleas there-

fore had Jurisdiction to hear the appellant-employer's

appeal. Accordingly, appellant's (ifth issue must be an- -

swered in the affirmative,

2. Other issues, such as the amount of the aver- .

_age weekly wage to be set, were also r,onsrdcred
“by.the Tnduswria| Commission,

- Because this cowrt has found ai the appeal to the
coutt of commaon pleas was proper, we must next address -
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- the procedural aspecis of this case in the court of com-

mont pleas. On Oclober 26, 1992, the employeo-claimant
filed a complaint in the count of common pleas, alleging
that thero were no appealsble Issues involved in the
SHO's order and therefore the court of common pleas
tacked subject-matter jurisdiction. ! In an answer filed
November 5, 1992, the Attomey Genernl * admitted all of
the allegations coutained in the employer-claimant's
complaint. However, 7s staled previously, this court
finds thal the court of common pleas had subject-matter
jurisdiction to hear the appellant-employer's [*9} appeal.

3 This cawtl notes that the employee-claimant
did got file & mation for summary judgment nor
did the employee-claimant file a motion to dis-
miss.

4 The Attorney General represents the Adminis-
trator of the Bureau of Workers' Cornpcnsauon in
this casc. Thus, for purposes of this opinion, we
may refer to actions taken by the Attomey Gen-
eral on behalf of the Industrial Commission, or
we may refer 1o aclions taken by the Industrial
-Commission itsetf,

On November 6, 1992, appeltant filed a request for
admissions. Appellant never received any response from
the emplayes-claimant. On December 8, 1992, appellant-

_employer answered the employee's complaint and denied
-that the court lacked subject-matier jurisdiction. On De-

cember 28, 1992, appellant-employer filed & motion for
simmary judgment. Again, no respense from either the
assistant Attorney General or the smployee-claimam was
ever filed, Accordingly, on February 9, 1993, the wiat
court granked appellant’s mation for summary judginent.
In its deeision, [*10] the court noted that the admissions

. weres deemed admitted as the employee-claimant had
. never responded. The court also noted that there had

been no response filed 1o the appetlant-cmployer's mo-

“tion for sumimary judgment. An entry journalizing this
“decision was filed on Febnary 26, 1993, On March 12,

1893, the Attorney General filed a Civ.R. 60{B} motion
‘for rediet, arguing that the court of comman pleas did not
have jurisdietion and therefore, relief from judgment
shotild be granted pursuant to Civ.R. 60(B)(3). The court
of commton pleas agreed and granted the Atiormey Gen-
eral's motion for relief from judgment in & decigion dated
April 29, 1993, 1t is crucial o nole that no enty journal-
[zing this decision was ever filed.

* 1ssues e ihrough four sre intervelated and thus will

“be-addrossed together. [n its fourth issue, or nssignment

of ervor, appellant-employer questions whether or nol the
Agiorney General's motion for relief from judgment was
Bppropriate.

" Ohio casé law c:h;:arlj,r holds that a Ctv R 60(8) mo-

- tion may 1ot be used as a substitute for & timely appeal,
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See Bosca v. Euclid (1974), 38 Ohlo App.2d 40, 311
N E2d 870, Town & Cuuntry Drive-fn Shopping Certiers
Inc. v. Abraham [*1) (1975}, 46 Chio App.2d 262, 348
N.E2d 741 Brick Processors, Inc v Culbeértson {1981),
2 Ohio App.3d 478, 442 N.E.2d 1113. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appsal can be used as the basis for a
Fed R .Civ. P, 60{B} motign. See Standard Oil Co. of

California v. United States (F976}, 429 U.S. 17, 97 8.Cr. -

11, 30 L Ed 24 21, The same is true i Obio in that a

motion for relief fram judgiment can not be used as a

" substitute for appeal. See Cofley v. Dazell (1980), 44
Ohio St.2d 243, 418 N.E 24 605. See, also, Whitesids,
Ohio Appellate Practice, i section E.09(C). Acgordingly,
appellee's motion for reliel from judpment was nat ap.
propriale under the circurpstances, as appellee should
have appealed the decision and enfry which granted ap-

pellant-conployer's motion for summary judgment. Thus, -
appellant's fourth issue must be Enswered in the negative”

As a result of our disposition of appellant's fourth ($sue,

this court need not address issues two and three as they.

are rendered moot by cur wreatment uf‘ Issue four. bec
App.@. 12, .

However, the wial count gran&fi sppelles's fnolion

far retief in a decision dated Aprii29 1993, {*12} This

_ decision was never journalized in an entry. On May 12,
1993, appellant Aled a Chv. R 60(B} motion seeking reliel

{rorn the April 29, 1993 decision which gratited the Af-

tormey General's Civ.R 60¢B) mation. On July 9, 1993;

the coitrt denicd the employer-appellant's motion and put -

on an entry 10 that effect, Tt is from this entry that appel-
tant appealed to this court. We would inltially note thet
appeliants Civ.R. 63(B} motion should be freated as a
motion for reconsideration. This is. because appellee's
Ciw.R, 60{B) motion, which was pranted in a decision on
Apri! 29, 1993, was never journalized in an entry. With-

put an entry, thers is no finad judgment. 1 is axiomatic
that appellant cannot file a Civ.R. 6{(B) motion asking .

for relief frorm a judgmont that simply does not exist, As
stated by Judge Whiteside, in his treatise on Ohio Appel
late Practice, at section 2,02

"For purposes of the Civil Rules, the
lerm Judgmenl' ajso means the decree as
well a3 any order frem which an appeat”
lies, The rule does not define what consti-
tates a judgment or décree, although a
judgment traditionally and customarily
wicans finel eniry determining the rights
of the parhes from & law [*(3] sult, and & |
decree i3 the equivalent im-cquity to a.
judgment of law. A judgiment must admit
wny recitat of pleadings, yeports of refo-
rees, and record of prior proceedings, and
bucomes effecitve when signed by the

Page 4

Judyge and ertered by the cferk.™ (Empha-
sis added.} (Footnotes omitied.)

- Thus, appetant-employer's mation for relief can only be

construed as a motion for Teconsideration, and the court's
denial of appellant's motion is therefore intertocutory in

. nature-and is not a final judgment from which an appeal
“will lis, RC. 250702 provides that the courts of appeal

have_]urisdwtlon
"Upon an dppeal upon qucsunns of law
te Teview, affirm, modify, set aside, or re-
_werse judgntents or final orders of vourls
of record inferior 1o (he court of appeals
within the district *** ¥ (Emphuasis
added.}

| Ac‘corﬁingly, appellant’s sppeal is not properly before

this ¢ourt as no (inal appealable order exists.

This brings us to appallar{t-empleycr's first issue,
that is, whether ar not the entry of Februacy 26, 1943,

- granting summary judgment to appellant, was, in fact,

the final ordér of the court of common pleas, We hoid
that this entry does constitute the final order [*14] of the
court of common plgas, The entvy of February 26, 1993,
grantmg summary judgmeni, was never appealed,
Rather, a Civ.R, 60(B} motion was fited by the Attomey

* General. As discussed earlier, a Civ.R. 60(B) mation may
~ aot berused as a substitute for an appeal. Bosco, supra;

Town & Country, supra; Brick Processors, supra. In

“addition, the court of commaon pless erved in its holding
_that it did not have subject-maiter jurisdiction. The court
" of comman plers kad jurisdiction to grant or deny appel

lant's mation for summary judgment, 1t granted summary
judgment and its demsmn was properly journalized as an

entry,
Accordingly, this caurt finds that the court of com-

" mon pleas erred in granting the Attorney General's Civ. £
. 60(B) motion based upon its mlistaken belief thar it

lacked subject-matter jurisdistion; that this decision was

"never journalized, so therefore, appellant's Civ.R. 60¢B)
_motion was truly 2 motion for reconsideration; a motjon

for resonsideration s interlocutory in nature and is nof a
fina} appealable order which may be zppealed to this
courl; and the order granting summnary judgment still
stands &5 a valid judgmént, *

.o 5 Now that the time for appeal has elapsed, ap-

;. pellee may properly move for Ciw R, 60(B) relief,
but must comply with the mandates of GTE
Auwtomatic Electric v. ARC Industries (1976), 47
Chio St.2d 146, 35t NE2d 113, '

R
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(*15] Based on the foregoing, we dismiss appel

lant's appen! for Inck of a final appealable order, and the
judgment of the Franklin Counly Court of Common
Pleas awarding summary judgment in favor of the appel-
{ant-employer is affirmced,

Judgment affirmed
: PETREE, J, concurs.
BOWMAN, [, disvents.

DISSENT BY: BOWMAN

DISSENT

‘Tape 5
- LEXIS 6204, *

BOWMAN, I, dissenting.

Being unable 10 agree with the majority, 1 must re-
spectfully dissent. Pursuant 10 R.C. 2305.02, this court
only has jurisdiction to review final orders, | agrec with
the majority's conctusion that the order which appellant
15 attempting to appeal, the decision of the trial cournt
overrwling, appellant’s motion for relief from judgment
pursuant to Chv R, 60(B), 1s not a [inal appealable order.
Indsmuch a3 the grder, which is the subject of the appeal,
is not a finut appealable order, this court has no jurisdic-
tion to address the issues raised in the appesi aod the
appeal must be dismissed. Any other discussicn in the
opinion 5 at best dlcta,

'_72-__'.
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NOTICE:

{*1] THE LEXIS PAGINATION OF THIS .

DOCUMENT IS SUBIECT TO CHANGE PENDING

RELEASE OF THE FINAL PUD LISHED VERSION.

I‘RIOR HISTORY T.C. Case Ny. 95-3663.
DISPOSITION Reverse and remandcd
CASE SUMMARY:

PROCEDURAL POSTURE: Defeadant
sought review of the judgment from the Momgornery

County Common Pleas Court (Ohio), which granted =
plaintiff employee's motion to dismiss the enmiployers

appea! pursuant to Ohiv Rev. Code Amn: § 4123.512(4}

on the ground that the trial court bad no subject matter.

jurisdiction, The cmployz.e ‘had sought review of the irial
. court’s denjal of her motion for atiorncys fees under’ §
41235125

OVERVIEW: The employec. sulfered a nom-work

refated injury subscquent to sustaining & work-related

injury. The employer filed  motion with the industrial -
commission seeking to be relicved of its obligation lo-
compensate the employee because- the injury was en in-

tervening one. The hearing officer disagreed. The come

thission refused to hear the employer's appeal. The em-

ployer fled a notice of appeal with the trial court. The
employer alleged that because the issue before the com-
mission involved the employee's ¢ight te continue par-

ticipating in the workers' compensation systsim, the trial”

cowrt had jurisdiction. On appeal, the court held that pur-

suant (o Ohio Rev. Code Ann. §4123.519, the only sub-
sequent ruling of the commission that was, appealable.

crployer -

was one that terminated (he right lo participate. The court
found thaf the corumission's order involved the extent of
the employee's injuries and wes thus not appealsble. Re-
garding the emplayee's claim for ettorney's fees under
Ohto Rev. Code Ann § 4123.512(F), the court held that

" the legal proceedings contemplated by § 4123.512(F)

was the appeal itself. The employee was entitled to them
al:haugh the appedl was disifissed.

‘OUTCOME: The court reversed the wial court's judg-

ment, which had denied the smployee's request for attor-
ney's Tees, and remanded the action for a defermination
a5 to the proper anount of attorney's fées. The court af-
firmed the trial court's dismissal of the employer's ap-
peal..

" LexisMexis(R) Headnotes

“Administrative Law > Judicial Review > Reviewabflity

> Questions of Law

Workers' Compensation & SSDF > Admiuistrative Pro-
ceedings > Judicial Review > General Guerview

{HN1] The only Industriat Commission rulings appeal-
able to a common pleas court mro thuse involving a

" claimant's right {o participste or to continue {o participate

inthe wotkers' conwpensation fund.

-Workers* Compenzatlent & S8D1 > Admindsteative Pro-

ceedings > Judlclal Review > General Qvervizw

[HNZ] Once the right of participation for s specific con-
dition is deterenined by the Indusitial Cominission, no
subsequent rulings, except a ruling thet lerminates the

~73-"




Page 2

1597 Divia App. LEX1S 485, #

right to participate, arc appealable pu.rsuﬂm o Ohio Rev,
Coa’e Ann §4123.519.

Grovernments = Conrls > Judiclal Precedenrs

[EIN3] The syllabus of a Supreme Court of Ohio opmmn
states the controllmg poiut or points of law decided in
and nceessarily arising from the facts of the specific case
beforé the count for adjudication. Furthermaore, mateer
owside the syllabus is not regarded as a decision,

Constitutional Law > Substamive Due Process > Scope

of Protection

Govermmeris > Legn!crr!un > Statulory Remedies &

Rights
Workers™ Compensation & SSDI > Remedles Under
Other Laws > Exelusivity > General Overview

[HN4] Once a right to participation in the system is de-

termined no subsequent rulings, except a rufing that ter-
minateg the right (o participate, we dppealable pursuant
10 Okio Rev. Code dnn. § 4123.5/2 There 1s a rutional

basis for sucty a distinction:-the ardetly and efficient op= .

eration of the system. Because the workers' compensa-

tion system was designed to give cmpioyecs an exclusive -

statulory remedy for work-related injuries, a fitigant has

no inherent right of appeal in this srcs. Theréfore, a”

party's right to appeal wovkers' compensation decisions
o tha courts is conferred selely by statuie.

Workers' Compensation & S5DI > Adniinistrative Pra-
ceedings > Casis & Attorney Fees

(HNSY Ohio Rev. Code Ann. § #123,512(F) provides as -
follows: The cost of ary legal proccedings authorized by

§ 2123.552(F), including an attorey's feo to the claim-

anl's attorney to be fixed by the nial judge, based npon .

the effort expended, in the evew the cliimant's right to
participate in the fund 15 established upon the final de-
termination of an appeal, shall bo taxed apainst the em-
ployer or the commission if the commission or the ad-
ministrator rather than the employer contested the right
of the claimant to participate in the fund. The attorney's
fee shall not exceed § 2,500.

CQUNSEL; JOSEPH R. EBENGER, 1100°Miami Val-
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Pl_amt'lff-‘
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CDTIC\H

" OPINION fY: BROGAN

OPINION

OPTNION
. BROGAN, .

This aclion involves consolidated appeals by NCR

4

. Corparation {("NCR") and Malinda Thomas. The parties

cach challenge the Montgomery County Common Pleas

- Court's April 9, 1996, decision and order granting Tho-

mas' molion o disiniss and denying her request for attor-
ney's fees,

. NCR advances one assignment of error in ¢ase pum-
bet CA:15872. Specifically, NCR contends the trial [*2]
court erred by ruling that it lacked subject matter juris-

. diction to hear NCR's appeal from an fndustrial Commis-
-sion order, Likewise, Thomas advances one assignment
_of ervor in case number CA-15898. She claims the frial

court erred by denying her request for attormey's fees On

- June 24, 1994, this court granted the parties' agreed mo-

tion 16 consolidaty the two cases far appeal.

The two conselidaied appeals stem from a work-
related injury Thomas sestained on October I, 1987, As
a result of her accident, workers' compensation claim
nwnber 9622722 was allowed for 2 psychogenic pein

. disorder as well as injuries to Thomas' ribs, left hip, left

{ég, and back. Thereafter, on February 28, 1992, a non-

. work-related guard- dog attack caused Thomas to fall,

resulting in injuries to her wrlsts, arms, and back. NCR

: subsequi:mly filed 2 mation with the Industrial Commis-

sion on July 12, (994, sesking 1o eliminate its futher
responsibility for compensatmn to Thomas under claim
oumber 961227-22. liv.suppott of its motion, NCR con-
tended the dop altack caused an intervening injury suffi-
cient lo terminate Thomas' right to receive any futher

* eompensation for her work-related injury.

A district hewring [#3} offiver denied NCR's motion
on June 29, 1995, finding in part that "the self-imsured
ermployer failed to imely investigate the issve of an in-

" tervening injury after receipt of nolice by claimant.”

NCR appealed that yuling, and a staff bearing officer
denied the appeal, The staffl hearing officer also modified
the district hearing, officer's order as follows:

174
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"t is the finding of 1he District Heariog Officer that
the incident. occurring on 2-28-92, did not constitute an
intervening injury to the body parts and conditions ruc-

ognized in this claim. Claimanl suffered injuries to her

wrists and arms and a wild temporary exacerbation of

her allowed back condition. Medical expenses related (o '

the temporary exacethation are not payable nor are the
services Telated to the nvm and wn'st mjury.

"fin all other respeets the District Hearing Qfficer's
order is affimmed.”

NCR appealed the foregoing order t@;me Industrial
Commission on Aupust 30, 1995, but the commission
refused to hear the appeal, Conseﬁuc.nt]y, NCR then filed
a Umely notice of appeal with the Montgomery Commty
Commeon Pleas Court purswant to RC. 4/23.512(4). Tn
response, Thomas filed a complaint alleging that the In-
dustrial Commissions {*4] proeeedings concerned
solely the gxtenr of her injury, a subject not properly ap-
peaiable to the common pleas court pursusnl to RC.
4123.312¢4A}, Thomas then filed a-motion to dismiss
NCR's uppeal on January 16, 1996, contending that the

commion pleas cowrt lacked subject martter jurisdictiok w

review the matter. Thomas also sought auomcys fees
under B.C, 4723.512(F). . :

In aw April 9, 1996' decision and order, the 6ial- - fendant-Employ<e’s Tequést to. discontinue paying com-

“pensation and benefits to Plaintifl concemed the extent
. Plaintiff's participation in the fund, not her right to par-
ticipate in the fund.”

courl granted Thomas' motion to dismiss but denied her

request for sttomey's fees. NCR subscquently appealed

the triad court’s disinissal of its appeal on April 29, 1996
Likewise, Thomas appealed the wial courfs denial of
attorney's fees on May 9, 1996, This court then consoli-
dated the appeals pursuan! o an agru:d motion submitled
by the parties.

in ity assignment of error, NCR contends the trial
courl erred by dismissing its appeal from the tndustrial

Commuission's order, Specifically, NCR claims the. issut
confronting the Industrial Comniission (as well a5 the

district hearing officer and staff hearing officér) was

whether Thomas had a right to continue participating in
the workers' compensation system in light of the "inter-
vening" dog-atlack injuries she sustained. [*5} NCR
then argues that its appeal to the common pleas court

was proper becawse its motion and the industrial com-
mission's ruling both addressed Themas' right 1o partici-

pate rather than the extent of her injury. -

Conversely, Thomas asserts that the Industrial
Commission's arder concerned only the extent of ler
disabitity. Thomas then stresses that an original action in
mandamus, and not an sppeat4o the common pleas court,
is the proper method to chaileng?é Industrial Commission
orders relating to the extent of a claithant's disahi}ity

The trin] court apreed with. Thomas' arghment In its -
Aptil 9, 1996, decision and order dlsrmssmg NCR's ap-

peal. In support of {ts conclusion, the tial court correctly
recognized that [HN1] the only Industrial Commission
rulings appeulable lo a common piess court are those
“involving a claimant's right to participale or to continue
o participate in the [workers' compensatina} fund.”
Afrates v Loragin (1992), 63 Ohio St. 3d 22, 584 N.E2d
175, at paragraph one of the syllabus,

The triaf court also acknowledged that the Industrial '
Comemission's decision allowing Thomas to continue

" participating in the workers' compensation system de-
p paling L P Y

spile her dens attack could be construed [*6] as being
eppealeble, pursbant 1o Afrares, supra, because it seem-
ingly involved a "right Io participate” issue. The trial
court rejected this argument, however, stating in relevant

. part

"In this case before the Court, the Industrial Com-
mission determined that Plaintiff could continue to par-
ticipaie in the fund, Such a detcrmination does not di-

_rectly affeel her right to participate in the fund because

that right had been previously recognized and has con-
tinued. The Staff Hearing Officer's Decision, modifying
the Decision of the District Hearing Officer, ewcepted
from coverage certgin specific injuries resulling from a
fall Plaintiff incurred while being chased by a dog,
Therefore, the final administrative decision denying De-

. The trisl courl elso retied heuvily upon Fely v
AT&T Technologies, tnc. (1992}, 65 Ohio St 3d 234,
602 N.E.2d 1141, at paragraph two of the syllabus, in
which the Chlo Supreme Court held that [HN2] "oncc
the right of participation for a specific condition is de-
termined by the Indusisial [*7] Comumission, no subse-

: q_uent rolings, excepl a ruling that terminates the right (o

pamclpnw. are appealabie pursuani ty R C 4123579

Since Thomas afready had been granted the right fo re-
* ceive warkers' compensation as 2 result of her work-

related accident, and the Industrial Commission's ruling
did not terminate that right, the triat courl, retying upon
Felty und Biskop v. Thomas Steel Sirip Carp. (1993), 101
Ohio App. 3d 522, 655 NEZd 1370, concluded Lhat it
lscked subject-matter jurisdiction to hear NCR's appea,

' Consequently, the courl reasoned that 2 writ of manda-
. wug was the proper mechanism fo challenge the indus-
_taal Commission's maling.

In Bishop, supra, the Teumbul County Court of Ap-

" peals. considered an appeal factually similar to the pre-

sent case. The appelee in Blshop suffered a work-related
accident in Jamuary 1987 and received workers' compen-
sation for an injury to his teft knee. Appeliant Thomas

~T7R.
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Steel subsequently asked the Industrin] Commissica in
1992 to terminate the sppellee’s benefits beeause of a
non-work-related intervening and more severe December
1987 injury 1o the appellee's knee. The Industriad Com-
mission ultimately rejected Thomas Steel's request, [¥8)
cancluding that the corporation fafled to demonstrate that
Bishop's "recognized disability was worsened or aggra-
vated by the undisputed fall of Decenber 2, [987."

Thercafier, Thomas Steel sought to appeal the Industrial
Commission's ruling into the cornmon pleas cowrt pursn-
_.ant to RC, 4£23.512. The irial court dismissed Thomas
Stesl's appeal, however, finding that it lacked subject
matter jurisdiction over the appeal because the lndustrial
Cotamission's order pertained to the extent of Bishop's
injury rather than his right e participats in the compen-
sation fund. Thomas Steel appealed that ruling lo the
Trumbull Cotinty Court of Appeals, which affirmed the
trial court's dismissal. '

Fihding the wial cowt's ruling proper, the appetiate
court refied opon the sytlabus of Fely, supra, which
states that "ouce the right of participation for & specific

‘condition is detennined by the Industrial Comsnission,

no subsequent rulings, except a niling that terminates the

right to participate, are appealable [ta the common pless -
court]." Ralylng upow this language and Medve v Tho-

was Steel Strip Corp. (June 18, 1993}, 1993 Ohio App.
LEXIS 3083, Trambull App. No. $2-T-4791, unreported
!, an earlier Trumbull (*%) County Cowt of Appeals case
consiruing Fefry, the Bishap coutt rensoned;

I In Medve, the Trumbufl County Court of Ap-
peals cited Fefty. supro, aod conctuded: "In the
present case, appellee ‘was abready receiving
worker's compensation. Appellant sought to ter-
minate appelice's temporary total dissbility based
on iwo subsequent fille. The commission specifi-
cally found that the two falfs in 1990 did not con-
stitute reparale intervening incidents, and did not

_worscn appellee’s condition. Since the commis-
sion's order did not lerminate appellecs right to
participate and wenl to the exteat of his disability,
tharc was no jurisdiction to appeal.”

" ¥ * ¥ [ the instant case, appeliee’s right to partici-
pate was determined by the commission's orders of
March 20, 1989, and Qctober 18, 1991, Appellant subse-
quently moved the commission to reconsider whether
appelles should remain eligible for temporary total bene-
fits as a result of the alleged intervening incldent ocour-
ring on December 2, 1987, As-in [*10) Medve, the
commnission detesmined thay appellee’s nonswork-related
fall did oot worsen or aggrevaie hi§ previously recog-
nized disability, and Lherefore appelice remained eligible
for temporary tolal disability benefits.
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We conciude that the commission's order of August
2, 1993, involved the exteni of sppellee's disability.
Sinee the commission's order did not ierminate appellee's
right to pariicipate, the triat court did not err & granting
appellee’s ruotion to dismiss for lack of subject matler
jutisdiction.”

101 Ohia App. 3d ar 326,

Significantly, however, the Bishop court also ac-
knowledged the existence of other appeilate decisions
comnstruing Feffy, supra, more broadly than the Eleventh
District did in Bivhop, The Bishop court then ressoned
that "this is an issuc for the Supreme Couwrt of Ohio to
resolve.”

In its brief 1o this court, NCR, relies upon thest other

“rulings to suppod its &rgument that its motion and the

Tndustrial Commission's ruling concerned a “right to par-

- ticipate" issue rather than an "extent of disability” ques-

tion, [u particular, NCR cites Flora v. Cincinnati Mila-
eron, Ine. (1993) 88 Ohio App. 3d 396, 623 NE2d
1279, Moore v. Trimble (Dec, 21, 1993}, (*11] 1993
Ohfig App. LEXIS 6204, Franklin App. No. 93APEGS-
1084, unweporied, and Jores v, Massilfon Bd. of Edn.
(June 13, 1994), [994 Ohiuv App. LEXIS 289], Stark
App. No. 94 CACQ 18R, unreported.

. In Flora, supra, \he claiment sustzined a back injury
while working for Cincinnali Milacron in 1988, The
claimant received wotkers' compensation for bis injury.
Thereafter, the claimant sought to reactivate his claim in

" [989 aRer injuring his back while mowing his lawn. At

each level of administrative review, the Industria] Com-
mission rejected the claimant's application for reactiva-
tion, finding that the second injury was “more than a
mere aggravation” of the work-related injury. The claim-
ant then filed an appeal with the common pleas court,

" and Cincinmati Milacron filed a motion {0 dismiss of,

afternatively, a motion for summary judgment. The trial
court ultimately granted Cincinnati Milacron's summary
judpment motion.

The Clermont Counly Court of Appeals then re-
versed the common pleas courl, stating:

“In the case at bar, we find that dhe commission's de-
gision reached the right of appellant to participate in the
workers' compensation system. The commission found
that sppetant's September 1989 injury was caused by an
intervening, non-work-related [*12] accldent thar was
more than a mers agpravation of his prior condition. As
such, the commission made a factual determination that
appellant did not sustain the disability as u resuft of the
work-related accident. Such a finding goes to appellant's
right to participate in the system and it iy therefore ap-
pealsble to he common pleas court pursuant to R.C.
4123.519 See Felty, supra, 65 Ohio St. 3d a1 239, 602

—76-
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N.E.2d at 1145, citing Keels v Chapin & Chapin, inc.
(1966}, 5 Ohio St 2d 112, 34 Ohio Op. 2d 249, 2{4
NE2d424.

88 Chio App. 3d at 309,

In Moore. stpra, the Industrial Cammission allowed

the claimant's workess' compensation ¢laim for & work-

relatod injury on March 23, 1990, Thereafter, on Augnst
1, 1990, the employer-appellant fited a mation to terri-
nate the claimant's participation in the workers' compen-
sation fund, The eployer based ifs motion upon alleged
evidence that the employee had committed fraud. Spe-
cifically, the wmotion alteged that the employee injured

himself while lifting 2 motorcycle at home rather than at

work.

At each level of administrative review, the Industrial -

Commission cejecied the employer’s motion to ferminate

the claimant's participation [*13) -in the fand, As & re-

sult, the employer filed an appeal in the comman pleas
court and, ultimalely, ln the Frankiin County Court of
Appeals. Finding an appeal to the common pleas courl
proper, the appellate court cited Afraies v. Lorain (1992),
63 Ohio St 3d 22, 584 N.E 2d 1175, State ex rel. Evans
v. Indus. Comm. (1992} 64 Ohio St. 3d 236, 594 N.E.2d

609 and Felty, supra, for the proposmon that “one can
only appeal to the court of common ples if the decision |

of the Industial Commission, or its staff heanng offi-

cers, is one that finatizes the allowance or disaMowance |

of the employee's claim.” Furthermare, the Moore court
quoted language in Afrates stating that “the only deci-
stons veviewsble [in the common pleas court] are those
decisions involving a claimants right ta patticipate or 1o
continue ta participate in the fund.” Maore, supra, quot-
ing Afrates, supra, at 26. ' -

Curiousty, the Moore court'then quoted the follow-
ing language fom Fefty, which the triaf cour! relied upon

in the present case: "Once-the right of participation for a

specni' ic condition 5 determined by the Indnstrial Com- .

mission, no subsequeni rulings, except a tuling that ter-
minates the right to [*14] paricipate, are appealable
[inte the comumon pleas court) pursuant (o RC
4123.519." Moeore, supra, quoting r'e{ry supra, at para-
graph two of the syllabus.

in Moore, as in the presenl case, the indusrial _

Commission's ruling «id nof erminate the clajmant's

right te participate, Without explaining why, the lorego-

ing rule expressed in the syllabus of Fe/ry did not pre-

clude the empioyer's appeal, however, the Maare couﬂ;

then determined that:

“this action clendy Involves the employce's rlght to
continue to participate, insofar as the appelfant-employer
was attempting to terminale the employec's right Lo par-
ticipate, besed upon the alieged Faud of the employee-

“Felty, supra,
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claimant, Thus, appelfant-employer's appeal to the court
of common pleas fell within the purview of RC.
4123.51% and the court of common pleas therefore had
jurisdiction to hear the appellant-employer's appeal.”

Finally, in Jones, supra, the Stark County Court of
Appeals also reviewed an employer's aftempt to termi-

. nate a claimant's parlicipation in the workers' compensa-
| p

tion fund due to fraud. Specifically, the employer had
alleged befote the Industrial Commmission that it pos-
sessed evidence [*15} establishing that the claimant's
purported work-related injury actually resufted from 2

non-work-related sporis accident. At each level of ad-

ministrative review, the Industrial Cammission rejected
the employer's attempt to terminate the claimant's par-
ticipation in the workers' compensation fund, The com-
mon pleas court subsequently determined that it Jtcked

~ subject matter jurisdiction to heat the employer's appeal.

. Reversing the toal cowts judgment, the Stark
County Court of Appeals first cited 4frares, supra, and
and noted that "the Ohie Supreme Conrt
has definitively held that an [ndustrial Commission's

"decision involving & claithant's right (o continue to pav-

tigipate In the State Insurance Fund is appealabls to the
Common Fless Court pursuent to RC.  section
4123.549." The comrt then reasoned that "setting aside
semanties, it is clear from the facts of this case that the

employer sought to discontinue claimant’s right to par-
. ticipate in the Stale Insurance Fund. As such, the Indus-

trink Commission's degision involving the claimant's right

o continug to participate in the fund is appealable under

RC section 4123 519." Significantly, the Jones [*16)

- court also falied 10 address or distingoish the language in

Felyy's syllabus staling that culy Industrial Commission
rulings ferminating a claimant's right 1o participate in the
workers' compensation fund are appealable to the com-
wen pleas court,

. In our view, the confusion about whether an em-

. ployer may appeat in the common pleas court fram an

administralive denial of its request to terminate an ¢m-

.ployes's workers' compensation claim stems from seem.

ingly conflicting language in Felty, supva. As we ox-

- plained above, paragraph two of Felly's syltabus states:

*Once the right of participation for a specific condition ts
determined by the Indusirial Commission, no subsequent
rufings, except & ruling hat terminates the right to par-
ticipate, are appealable pursuant o RC 4/23.519." This
language unambiguously suppoits Thomas' argument

* tht the corrnission’s refiesal 1o terminafe hor participa-
iien in the workers' compensation syslem must bes ap-

pealed through mandamus cather than an appeal to the

“common pleas court, Clearly, the commission's ruling
_did not terminate her right lo participate.
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NCR, however, relies upon the following Iangﬁagc

from Felty, supra, [*17] ar 239 “A decision by the.

commission deternines the employec's dght 1o pertici-
pate if it finalizes the atlowance or disallowance of an
employee's ‘claim.' The only action by the commission
that is appcalable under RC. 4123.519 is this essential

decision to grant, te deny, ot to terminase the employee's -

participation or continued patticipation in the systera,"

MNCR then contends the Induserial Commission's refusal -
o lerminate Thomas' panticipalion necessarily gramted

her continued participation. Pursuant to Felry, NCR
claims, the commission's decision to grant participation
of continued participation i3 appealable o the common
pleas court.

Altheugh we find NCR's argument welt-reasoned,
we also recognize that the syllabus of an Ohlo Supreme
Court opinion states the law in Ohia.
(1993), 89 Ohia App. 3d 206, 212, 624 NE2d 204,

[HN3] “The syllabus of & Supteme Court opinion states -
the controlling point or paints of law decided in and pec~
essarily arising from the facts of the spécific case before
Collins v. Swackhamer.

the Count for adjudication.®
(1991), 75 Ohio App. 3d 831, 834, 600 N.E.2d 1079,
quoting Sup.CLRep.Ops.R. 1(B)- Furthermote, "matter
outside the ayltabus is not vegarded as [ (8] a decision.”

Wiltiams v. Ward (1960), 18 Ohio App. 2d 37, 39, 246

N.E2d 780, at foomote one, guoting Heas v. State

(1921), 103 Ohio 5e. 1, 132 N.E 158,

As hoth (he Wisl court and the Eleventh District -
Court of Appeals in Bishop recognized, the syllabys of
Falty, supra, unambigucusly states that once a claimant
is granted the right to participate in the workers' compen-_

“satlon, no subsequent Industrial Commission ruling, ex-
cept a ruling ierminating that right, may be appealed fo
the common pleas court. In the present case, the Indus-
trial Commission refused to lerminate Thomas' continued

participation, Accordingly, pursuant to the syllabus of

Felty, supra, the commission's ruling was not appealable
1o the court of common p!eas

In opposition 1o this conclusion, NCR raises an
cqual protection argument, . confenting that the trial
couri's ruling deprives it of equal access to the courls and.

the right t0 a jury trial. NCR complains that if the (rial

courl had ruled against Thomas and terminated bier par- .

ticipation, she would have enjoyed the ability to appcal
to the common pleas court, Such an appeal inclodes e

nove review and a right tua jury trial. Conversely, NCR

contends Ihat {*19] forcing #l 1o pursue & mandamus

action simply becouse the trial count ruled .fn favar of .

Thomas deprives it of the right o a jury trial on the same.

issue. Furthermore, NCR argues that the standard of re- -
view in a mandamus action mekes it much fess fikely

that an appeal will succeed,

Stare v. Boggs -

* The Bishop count rejected a similar argument, howe
cver, stating:

“Appellant's constitutional argument is  without
merit One goal of the workers’ compensation sysiem is
that it operate largely outside the conrts. Fefry, 65 Ohio
St 3d at 238, 602 N.E.2d at 1144-1145. To this end, the
General Assembly has restricted (he dight of litigants to
appeat decisions of the commission 1o those desisions
involving an employee's right to participation in the sys-

- tem,

[FIN4} "Once such # ripht is determined ‘o subse-
quert ruiings, excepr a ruling thai ierminales the right o

participare, ave appealable pursuant to R.C. [4123.312)

(Emphesis added.} Feliy ar 240, 602 NE2d af 1148
There s a rational basis for such a distinction--the or~
derly and efficicnt operation of the system.

"As the Felty court observed:

_ ™A e ¥ Because the workers' compensation system

- was designed to ‘give employees an exclusive [*20]

stattory remedy for work-related injuries, 'a litigant has
1io inherent right of appesl in this area * * * ! Cadle v.
Gen. Motors Corp, [1976], 45 Ohin St 2d 28, 33, 74

- Ohio Op. 24 50, 52, 340 N.£.2d 403, 406. Therelore, a

party's right to appeal workers' 'compcnsation decisions
to thé cowrts is conlerred soiely by statute.' Fefry ar 237,
602 N.E2dat F144."

we (ind the Bishop cowts constitutional analysis

_ persuasive and equally applicable to NCR's claims. Ac-

cardingly, we overrule MCR's assignment of etror in case
pnber CA-15873 and affirm the trial coun's decision

- granting Thomas' motion te dismiss.

in her sule assignment of error in case pumber CA-

' 15898, Thomas contends the Irial court emed by refusing

to award her atorsey's fees. The trial cowrt's April 9,
{996, decision and order construed R.C, 4/23.512(F) as
allowing 8 claimant to recover sttorney's {ees after re-
ceiving 2 favorable judgment only if the Industrial

. Comunission or the administrator appesled w the com-

men pleas court. it the present case, the emp]oyer, NCR,
appca]cd from the industrial Cotnmission's ruling. Con-

-sequently, the trial court found attormey's fees improper.

_Thomas argues, and NCR agrees, {*211 however,
that the frial courl ‘misread THNS) A C. 4123.512(5),
which pruwdes as follows:

"The cost of any Jegal pruu.edlngs authorized by
this section, including an attorney's fee o the claimant's

_attorngy to be fixed by the triel judge, based upon the
. effort expended, in the event the claimant's right to par-

ticipate in the fund is established upen the final detesmi-

_natlen of an sppesl, shall be taxed against the employer
or the commission if the covnnission or the administrator
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rather than the employer contested the right of the claim-
and (o partlcipaie in the fund. The attoraey's fee shall not
exceed twenty-five hundred doliars.”

R.C. 4123.512(F) (Emphasis added.).

NCR concedes Lhat the trial cowrt misquotcd A.C '

4123.512(F) i s decision and order. We sgrec. The
foregoing passage clearly allows the wial courl (o 1ax
aitorpey’s [ces against the employcr,

The trial court also found attorney's fees improper
for a second reason, however, In particular, the trial court
concluded that because it dismissed NCR's action, Tho-
mas' right to continue to participate in the fund was not
established upon its final determination of the appeal,

Thomas argues that the trin] court emved [*22] in

rcaching this conclusion, and, ence again, NCR agroes.

Page 7

Y Jight of the Ohio Supreme Court's ruling in Hospitality
Motor fnns v.-Gillespie (1981), 66 (Ohio Si. 24 206, 421
N.E.24 134, we atsa conclude that the (rial courl emed by
faiting 1o sward Thomas attarney's fecs. In Hospitality
Motor nns, the court determined that the “legal proceed-
ings" comtemplated by ARG 4/23519  {now
4123 512(F)] is the appeal itself Qnee such an appeal is
perfected, the common pleas court may award attorney's
fees to the claimant even though the employer's appeal
subsequently is dismiissed for lack of jurisdiction. 1d.
Accordingly, we sustain Thomas' assignment of error in
case number CA-15898, veverse the brial court's judg-
et and remand this cause for an evidentiary hearing to
determing the proper amount of attomey's fees o be

- taxed ngainst NCR.
© WOLFF, 1., and GRADY, }., coneur.
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4123.511 Notice of receipt of claim.

(A) Within seven days after receipt of any claim under this chapter, the bureau of workers’
compensation shall notify the claimant and the employer of the claimant of the receipt of the claim and
of the facts alleged therein. If the bureau receives from a person other than the claimant written or
facsimile information or information communicated verbally over the telephone indicating that an
injury or occupational disease has occurred or been contracted which may be compensable under this
chapter, the bureau shall notify the employee and the emplgyer of the information. If the information
is provided verbally over the telephone, the person providing the information shall provide written
verification of the information to the bureau according to division (E) of section 4123.84 of the Revised
Code, The receipt of the Information in writing or facsimile, or if initially by telephone, the subsequent
written verification, and the notice by the bureau shall be considered an application for compensation
under section 4123.84 or 4123.85 of the Revised Code, provided that the conditions of division (E) of
section 4123,84 of the Revised Code apply to information provided verbally over the telephone. Upon
receipt of a claim, the bureau shall advise the claimant of the claim number assigned and the
claimant’s right to representation in the processing of a claim or to elect no representation. If the
bureau determines that a claim is determined to be a compensable lost-time claim, the bureau shall
notify the clalmant and the employer of the avalability of rehabilitation services. No bureau or
industrial commission employee shali directly or indirectly convey any information in derogation of this
right. This section shall in no way abrogate the bureau's responsibility to atd and assist a claimant in
the filing of a claim and to advise the claimant of the claimant's rights under the [aw.

The adrinistrator of workers’ compensation shall assign all claims and investigations to the bureau
service office from which investigation and determination may be made most expeditiously.

The bureau shall Investigate the facts concerning an injury or occupational disease and ascertain such
facts in whatever manner is most appropriate and may obtain statements of the employee, employer,
attending physician, and witnesses in whatever manner is most appropriate.

The administrator, with the advice and consent of the bureau of workers' compensation board of
directors, may adopt rules that identify specified medical conditions that have a historical record of
being allowed whenever included in a claim. The administrator may grant immediate allowance of any
medical condition identified in those rules upon the filing of a claim inveolving that medical condition
and may make immediate payment of medical bills for any medical condition identified in those rules
that is Included in a claim. If an employer contests the allowance of a claim involving any medical
condition identified in those rules, and the claim is disallowed, payment for the medical condition
included in that claim shall be charged to and pald from the surplus fund created under sectlon
4123.34 of the Revised Code.

(B)}(1) Except as provided in division (B}{2) of this section, in claims other than those in which the
employer is.a self-insuring employer, if the administrator determines under division (A) of this section
that a claimant is or is not entitled to an award of compensation or benefits, the administrator shall
issue an drder no later than twenty-eight days after the sending of the notice under division (A) of this
section, granting or denying the payment of the compensation or benefits, or both as is appropriate to
the claimant. Notwithstand.ing:_the time limitation specified in this division for the issuance of an order,
if a.medical examination of the claimant Is required by statute, the administrator promptly shal
schedule the claimant for that examination and shall issue an order no later than twenty-eight days
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after receipt of the report of the examination. The administrator shall notify the: claimant and the

. employer of the claimant and their respective representatives in writing of the nature of the order and
the amounts of compensation and benefit payments Involved. The employer or ctaimant may appeal
the order pursuant to divislon {C) of this section within fourteen days after the date of the receipt'of
the order. The employer and claimant may waive, in writing, their rights to an appeal under this
division.

(2) Notwithstanding the time limitation specified in division (B)(1) of this sectlon for the issuance of an
order, if the employer certifies a clalm for payment of compensation or benefits, or both, to a claimant,
and the administrator has completed the investigation of the claim, the payment of benefits or
compensation, or both, as is appropriate, shall commence upon the later of the date of the certification
or completion of the investigation and issuance of the order by the administrator, provided that the
administrator shali issue the order no later than the time limitation specified in division (B}(1) of this
section.

(3) If an appeal is made under division (B){1) or (2) of this section, the administrator shall forward the
claim file to the appropriate district hearing officer within seven days of the appeal. In contested claims
other than state fund claims, the administrator shall forward the claim within seven days of the
administrator's receipt of the clalm to the Industrial commission, which shall refer the claim to an
appropriate district hearing officer for a hearing in accordance with division (C) of this section.

(C) If an employer or claimant timely appeals the order of the administrator issued under division (B)
of this section or in the case of other contested claims other than state fund claims, the commission
shall refer the claim to an appropriate district hiearlhg officer according to rules the commission adopts
under section 4121.36 of the Revised Code. The district hearing officer shall notify the parties and their
respective representatives of the time and place of the hearing.

The district hearing officer shall hold a hearing on a disputed issue or claim within forty-five days after
the filing of the appeal under this division and issue a decision within seven days after holding the
hearing. The district hearing officer shall notify the parties and their respective representatives in
writing of the order. Any party may appeal an order issued under this division pursuant to division (D)
of this section within fourteen days after receipt of the order under this division.

(D) Upon the timely filing of an appeal of the order of the district hearing officer issued under division
(C) of this section, the commission shall refer the claim file to an appropriate staff hearing officer
accordIng to its rules adopted under section 4121.36 of the Revised Code. The staff hearing officer
shall hold a hearing within forty-flve days after the filing of an appeal under this division and issue a
decision within seven days after holding the hearing under this division. The staff hearing officer shall
notify the parties and their respectlve representatives in writing of the staff hearing officer's order. Any
party may appeal an order issued under this division pursuant to division (E) of this section within
fourteen days after receipt of the order under this division.

(E) Upon the filing of a timely appeal of the order of the staff hearing officer issued under division (D)
of this section, the commission or a designated staff hearing officer, on behalf of the commission, shall
determine whether the commission will hear the appeal. If the commission or the designated staff
hearing officer decides to hear the appeal, the commission or the designated staff hearing officer shall
notify the parties and their respective representatives In writing of the time and place of the hearing.

—_81-

INE R T I R E 8 ’ . ' YT INNN




Lawriter - ORC - 4123.511 Notice of receipt of claim. ' Page 3 of 5

The commission shall hold the hearing within forty-five days after the filing of the notice of appeal and,
within seven days after the conclusion of the hearing, the commission shall issue its order affirming,
modifying, or reversing the order issued under division (D} of this section. The commission shall notify
the parties and their respective representatives in writing of the order. If the commission or the
designated staff hearing officer determines not to hear the appeal, within fourteen days after the filing
of the notice of appeal, the commission or the designated staff hearing officer shall issue an order to -
that effect and notify the parties and their respective representatives in writing of that order,

Except as otherwise provided in this chapter and Chapters 4121., 4127, and 4131. of the Revised
Code, any party may appeal an order issued under this division to the court pursuant to section
4123,512 of the Revised Code within sixty days after receipt of the order, subject to the limitations
contained in that section.

(F} Every notice of an appeal from an order issued under divislons (B), (C), (D), and (E) of this section
shall state the names of the claimant and employer, the number of the claim, the date of the decislon
appealed from, and the fact that the appellant appeals therefrom.

(G) All of the following apply to the proceedings under divisions (C), (D)}, and (E) of this section:
(1) The parties shall proceed promptly and without continuances except for good cause;

(2) The parties, in good faith, shall engage in the free exchange of information relevant to the claim
_prior to the conduct of a hearing according to the rules the commission adopts under section 4121.36
of the Revised Code;

(3) The administrator is a party and may appear and participate at all administrative proceedings on
behalf of the state insurance fund. However, in cases in which the employer is represented, the
administrator shall neither present arguments nor introduce testimony that is cumulative to that
presented or introduced by the employer or the employer’s representative. The administrator may file
an appeal under this section on behalf of the state insurance fund; however, except in cases arising
under section 4123.343 of the Revised Code, the administrator only may appeal questions of law or
issues of fraud when the employer appears in person or by representative,

(H) Except as. provided in section 4121.63 of the Revised Code and division (K) of this secticn,
payments of compensation to a claimant or on behalf of a claimant as a result of any order Issued

under this chapter shail commence upon the earlier of the following:

(1) Fourteen days after the date the administrator issues an order under division (B) of thls section,
unless that order Is appealed;

{2) The date when the employer has waived the right to appeal a decision issued under division (B) of
this section;

(3) If n6"appeal of an order has been filed under this section or to a court under section 4123.512 of
the Revised Code, the expiration of the time limitations for the filing of an appeal of an order;

.(4) The date of receipt by the employer of an order of a district hearing officer, a staff hearing officer,
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or the industrial commission issued under division (C), (D),.or (E) of this section.

(1) Payments of medical benefits payable under this chapter or Chapter 4121., 4127., or 4131, of the
Revised Code shall commence upon the earlier of the following:

{1) The date of the issuance of the staff hearing officer's order under division (D) of this section;
(2) The date of the final administrative or judicial determination.

(13} The administrator shall charge the compensation payments made in accordance with division (H) of
this section or medical benefits payments made in accordance with division (I) of this section to an
employer's experience immediately after the employer has exhausted the employer's administrative
appeals as provided in this section or has waived the employer’s right to an administrative appeal
under division (B) of this section, subject to the adjustment specified in division (H) of section
4123,512 of the Revised Code.

{K) Upon the final adminlstrative or judicial determination under this section or section 4123.512 of the
Revised Code of an appeal of an order to pay compensation, if a claimant is found to have received
compensation pursuant to a prior order which is reversed upon subsequent appeal, the claimant’s
employer, if a self-insuring employer, or the bureau, shall withhold from any amount to which the
claimant becomes entitled pursuant to any claim, past, present, or future, under Chapter 4121., 4123,
4127., or 4131, of the Revised Code, the amount of previously paid compensation to the claimant
which, due to reversa!l upon appeal, the claimant is not entitled, pursuant to the following criteria:

{1} No withholding for the first twelve weeks of temporary total disability compensation pursuant to
section 4123,56 of the Revised Code shall be made;

(2) Forty per cent of all awards of compensation paid pursuant to sections 4123.56 and 4123.57 of the
Revised Code, until the amount overpaid is refunded;

(3) Twenty-five per cent of any compensation paid pursuant to section 4123.58 of the Revised Code
until the amount overpaid is refunded;

(4) If, pursuant to an appeal under section 4123.512 of the Revised Code, the court of appeals or the
supreme court reverses the allowance of the claim, then no amount of any compensation wilt be
withheld.

The admiinistrator and self-insuring employers, as appropriate, are subject to the repayment schedule
of this division only with respect to an order to pay compensation that was properly pald under a
previous order, but which is subsequently reversed upon an administrative or judicial appeal. The
administrator and self-insuring employers are not subject to, but may utilize, the repayment schedule
of this division, or any other lawful means, to collect payment of compensation made to a person who
was not enfitled to the compensation due to fraud as determined by the administrator or the Industrial
commission.

{L) If a staff hearing officer or the commission fails to issue a decision or the commission fails to refuse
to hear an appeal within the time periods required by this section, payments to a claimant shall cease
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unti! the staff hearing officer or commission issues a decision or hears the appeal, unless the failure
was due to the fault or neglect of the employer or the employer agrees that the payments should
continue for a longer period of time.

(M) Except as otherwise provided in this section or section 4123.522 of the Revised Code, no appeal is
timely filed under this section unless the appeal is filed with the time limits set forth in this sectlon.

{NY No person who is not an employee of the bureau or commission or who Is not by law given access
to the contents of a claims file shail have a file in the person’s possession.

(O) Upon application of a party who resides in an area in which an emergency or disaster is declared,
the industrial commission and hearing officers of the commission may waive the time frame within
which claims and appeals of clalms set forttr-in this section must be filed upon a finding that the
applicant was unable to comply with a filing deadline due to an emergency or a disaster.

As used in this division:

(1) “Emergency” means any occasion or instance for which the governor of Ohio or the president of the
United States publicly declares an emergency and orders state or federal assistance to save lives and
protect property, the public health and safety, or to lessen or avert the threat of a catastrophe.

(2) “Disaster” means any natural catastrophe or fire, flood, or explosion, regardless of the cause, that
causes damage of sufficlent magnitude that the governor of Ohlo or the president of the United States,
throtugh a public declaration, orders state or federal assistance to alleviate damage, loss, hardship, or
suffering that results from the occurrence.

Effective Date: 06-14-2000; 06-21-2005; 2007 HB100 09-10-2007
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commission made under
division {E} of section 4123.511 of the Revised Code in any injury or occupational disease case, other
than a decislon as to the extent of disability to the court of common pleas of the county in which the
injury was inflicted or in which the contract of employment was made if the Injury occurred outside the
“state, or in which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for-the purposes of an appeal by the use of the jurisdictional
requirements described in this division, the appellant may use the venue provisions in the Rules of Civll
Procedure to vest jurisdiction in a court. If the claim Is for an occupational disease, the appeal shall be
to the court of common pleas of the county in which the exposure which caused the disease occurred.
Like appeal may be taken from an order of a staff hearing officer made under division (D) of section
4123,511 of the Revised Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of commeon pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the commission refusing to
hear an appeal of a staff hearing officer's decision under division (D) of section 4123.511 of the
Revised Code. The filing of the notice of the appeal with the court is the only act required to perfect
the appeal.

If an action has been commenced in a court of a county other than a court of a county having
jurisdiction over the action, the court, upon notice by any party or upon its own motlon, shall transfer
the action to a court of a county having jurisdiction.
Notwithstanding anything to the contrary in this section, if the commission-determines under section
4123.522 of the Revised Code that an employee, employer, or their respective representatives have
not received written notice of an arder or decision which is appealable to a court under this section and
which grants relief pursuant to section 4123.522 of the Revised Code, the party granted the rellef has
sixty days from receipt cf the order under section 4123.522 of the Revised Code to file 3 notice of
appeal under this section. : S

(B) The notice of appeal shalt state the names. of the claimant and the employer, the number of the
clalm, the date of the order appesled from, and the fact that the appellant appeals therefrom.

The administrator of workers’ compensation, the claimant, and the employer shall be parties to the
appeal and the court, upon the application of the commission, shall make the commission a party. The
party- filing the appeal shall serve a copy of the notice of appeal on the administrator. at the central
office of the bureau of workers’ compensation in Columbus. The administrator shall notify the employer
that if the employer fails to become an active party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect upon-the employer’s
premium rates; = .. - . : : - ' T :

(C) The attorney general or one or more of the attorney deneral’s assistants or special counsel
designated by the attorney general shall represent the administrator and the commission.:In the event
the attorney géneral or the attorney general's deslgnated assistants or special counsel are absent, the
administrator or the commission shall select one or mora of the attorneys in the employ of the
admiristrator or.the commission as the administrator’s attorney or the commission’s attormey in the
appeal, Any attorney so .employed shall continue the representation during the entire period of the

«- ¢ dadmm om1n . -85~ . . AMTIANN




Lawriter - ORC - 4123.512 Appeal to court. 7 Page 2 of 3

appeal and in all hearings thereof except where the continued representation becomes Impractical.

(D} Upon recelpt of notice’ of appeal, the clerk of courts shall pravide notlce to a[l part1e.s who are
appeHees and to'the commission. - - :

The claimant shall, within thirty days after the filing of the notice of appeal, fila a petition containing a
statement of facts in .ordinary and concise language showing a cause of action to participate or to
continue to participate in the fund and setting forth the basis for the jurisdiction of the court over the
action. Further pleadings shall be had in accordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not b& required and provided that the claimant may not
dismiss the complaint without the employer’s consent if the employer is the party that filed the notice
of appeal to court pursuant to this section. The clerk of the court shall, upon recelpt thereof, transmit
by certified mail a copy thereof to each party named in the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the action a deposition of any physician taken in
accordance with the provisions of the Revised Code, which deposition may be read in the trial of the
action even though the physician is a resident of or subject to service in the county in which the trial.is .
had. The bureau of workers’ compensation shall pay the cost of the stenographic deposition filed in
court and of coples of the stenographic deposition for each party from the surplus fund and charge the
costs thereof agairist the unsuccessful party if the claimant’s right to participate or continue to
participate is finally sustained or established in the appeal. In the event the deposition is taken and
filed, the physician whose deposition is taken is not required to respond to any subpoena Issued in the
trial of the action. The court, or the jury under the instructions of the court, if a jury is demanded, shall
determine the right of the claimant to participate or to continue to participate in the fund upon the
evidence adduced at the hearing of the action.

(E)} The court shall certify its decision to the commission and the certificate shall be entered in the
records of the court. Appeals from the judgment are governed by the law applicable to the appeal of
civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney’s fee to the
clalmant’s attorney to be fixed by the trial judge, based upon the effort expended, in the event the
claimant’s right to participate or to continue to participate in the fund is established upon the final
determination. of an appeal, shall be taxed against the employer or the commission If the commission
or the administrator rather than the employer contested the right of the claimant to participate in the
fund. The attorney's fee shall not exceed forty-two hundred dollars,

(G) If the finding of the court or the verdict of the jury is in favor of the claimant’s right to participate
in the fund, the commission and the administrator shall thereafter proceed in the matter of the claim
as if the judgment were the decision of the commission, subject to the power of mpdification provided
by section 4123.52 of the Revised Coda.

{H) An appeal from an order issued under division (E) of section 4123.511 of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made
shall not stay the payment of compensation or medical benefits under the award, or payment for
subsequent periods of total disability or medical benefits during the pendency of the appeal, If, in a
final administrative or judicia!l action, it is determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant should not have been made, the amount théreof shall be
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charged to the surplus fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer is a state risk, the amount shall not be charged to the employer'é experience, and the
administrator shall adjust the employer's account accordingly. In the event the employer is a self-
insuring employer, the self-insuring employer shall deduct the amount from the paid :compensation the
self-insuring employer reports to the administrator under division (L) of section 4123.35 of the Revised
Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an
employee or an employee’s dependents by filing an - application with the bureau of workers’
compensation not more than one hundred eighty days and not less than ninety days before the first
day of the employer's next six-month coverage period. If the seif-insuring employer timely flles the
application, the application is effective on the first day of the employer's next six-month coverage
period, provided that the administrator shall compute the employer’s assessment for the surplus fund
due with respect to the perlod during which that application was filed without regard to the filing of the
application, On and after the effective date of the employer’s election, the self-insuring employer shall
pay directly to an employee or to an employee's dependents compensation and benefits under this
section regardless of the date of the Injury or occupational disease, and the employer shall receive no
money or credits from the surplus fund on account of those payments and shall not be required to pay
any amounts Into the surpius fund on account of this section. The election made under this division is
irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other clvil actions except election
causes, irrespective of position on the calendar. '

This section applies to all decisions of the commission or the administrator on November 2, 1959, and
all claims filed thereafter are governed by sections 4123.511 and 4123,512 of the Revised Code.

Any action pendirig in common pleas court or any other court on January 1, 1686, under this section Is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123.519 and section 4123,522 of
the Revised Code:

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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4123.52 Continuing,,,j,urisdiction' of commission.

The jurisdiction of the industrial commission and the autharity of the administrator” of WOrkers’_
compensation over each case Is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, In its opinion is justified. No
modification or change nor any finding or award in respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after five years from the date of injury In the
absence of the payment of medical benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123.58, or divislon (A) or (B) of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of sectlon
4123.84 of the Revised Code, in which event the modification, change, finding, or award shall be made
‘within five years from the date of the last payment of compensation or from the date of death, nor
unless written notlce of claim for the specific part or parts of the body injured or disabled has been
glven as provided In section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, change, finding, or award which shall award compensation for a back perlod in
excess of two years'prior to the date of filing application therefor. This section does not affect the right
of a claimant to compensation accruing subsequent to the filing of any such application, provided the
application is filed within the time limit provided in this section. .

This section does nodt deprive the commission of its continuing jurisdiction to determine the guestions
raised by any application for medification of award which has been filed with the commission after Juna
1, 1932, and prior to the explration of the applicable period but in respect to which no award has been
granted or denied during the applicabie period.

The commission may, by general rules, provide for the destruct_lon of files of cases in which no further
action may be taken.

The commission and administrator of workers’.compensation éach may, by general rules, provide for
the retention and destruction of all.cther records in their possession or under thelr control pursuant to
section 121.211 and sections 149.34 .to 149.36 of the Revised Code. The bureau of workers’
compensation may purchase -or- rent reguired. equipment for the ‘document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, fitms," or
other direct :document retention media, -whén properly identified, have the same effect as the criginal
record and may be offered in like manner and may be received as evidence In proceedings before the
industrial commission, staff hearing officers, and district hearing officers,-and in any court where the
original record could have'been introduced. . ' :

Effective Date: 06-14-2000; (SB 7} 10-11-3006
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