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STATEMENt OF FACTS

On March 19, 2003, Plaintiff-Appellant, Diazonia Benton (herein after

"Benton") was involved in a motor vehicle accident, while in the course and scope of her

employment with Defendant-Appellee, Hamilton County Educational Service Center (herein

after "HCESC"). Benton v. Hamilton County Educ. Svc. Ctr, (1st Dist.), 2008 Ohio App.

Lexis 3586, 2008-Ohio-4272. (Appx. 16.) Benton was assigned claim number 03-889051

by the Ohio Bureau of Workers' Compensation (herein after "BWC") and on March 9, 2005,

the BWC issued an Order allowing the Benton's Ohio workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. (Appx. 58.) This

BWC Order gave either party the right to appeal this Order, within fourteen (14) days of

receipt of said Order. (Appx. 59,) HCESC did receive said BWC Order allowing Benton's

workers' compensation claim and HCESC did not appeal the allowance of the claim.

Thereafter, on April 27, 2005, Benton requested that additional conditions be amended into

her workers' compensation claim, The Industrial Commission's District and Staff hearings

both granted the additional conditions of radiculopathy and L5-S1 herniated disc. (Appx. 53,

56.) HCESC did not appeal the Industrial Commission's Staff Hearing Order of January 26,

2006. (Appx. 53.)

On February 3, 2006, HCESC filed a C-86 Motion with the Industrial Commission of

Ohio requesting the Industrial Commission exercise continuing jurisdiction and make a

determination of fraud, pursuant to R.C. 4123.52. (Appx. 50.) On June 14, 2006, a hearing

was held at the District Hearing Level of the Industrial Commission of Ohio and denied
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HCESC's request to exercise continuing jurisdiction. (Appx. 47, 48.) HCESC appealed the

District Hearing Level Order on July 7, 2006, and on August 29, 2006, the Industrial

Commission's Staff Hearing Officer also denied HCESC's motion requesting that the

Industrial Commission exercise continuing jurisdiction, and found "absolutely no evidence

that the injured worker has misrepresented the purpose of her trip...on March 19, 2003."

(Appx. 42, 43, 44.) HCESC appealed this decision on September 15, 2006 and on

September 19, 2006, the Industrial Commission of Ohio Staff Hearing Level II did refuse

the appeal of the HCESC. (Appx. 40, 38.)

Thereafter, on November 07, 2006, HCESC proceeded to file a Notice of Appeal,

with the Court of Common Pleas in Hamilton County, Ohio, due to the Industrial

Commission's refusal to exercise continuing jurisdiction, pursuant to R.C.4123.52. (Appx.

36.) On January 27, 2007, Benton did file a motion with the Common Pleas Court of

Hamilton County on the grounds that the trial court did lack subject matterjurisdiction to

hear HCESC's appeal. (Appx. 28.) On February 27, 2007, the trial court granted Benton's

Motion to Dismiss for lack of subject matter jurisdiction. (Appx. 27.) Thereafter, HCESC did

file a Notice of Appeal to the First District Court of Appeals. (Appx. 25.) The First District

Court of Appeals rendered its decision on August 22, 2008, indicating that the trial court

erred and that the decision of the Industrial Commission to not exercise jurisdiction was

appealable to the Court of Common Pleas under R.C. 4123.512(A). (Appx. 16-24.)

Recognizing and referencing a split of authority among appellate districts and noting that

the Ohio Supreme Court had not "squarely addressed this issue", regarding whether a right
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to parficipate issue exists, based upon the Industrial Commission of Ohio's refusal to

exercise continuing jurisdiction to make a determination of fraud. (Appx. 22,23.)

In response to the First District Court of Appeal's decision, Benton filed a Motion

requesting Certification of Conflict with the First District Court of Appeals. (Appx. 10) On

September 18, 2008, the First District Appellate Court did certify the conflict and recognized

their decision as being in conflict with Thomas v, Conrad (Feb. 14, 1997) Second District

Nos.15873 and 15898, and Brown v. Thomas Asphalt Paving Co., Eleventh District, No.

2000-P-0098, 2001-Ohio-8720. (Appx. 10.) Thereafter, Benton did file a Notice of Certified

Conflict with the Ohio Supreme Court on October 09, 2008. (Appx. 2.) By way of Entry filed

December 31, 2008, the Ohio Supreme Court did grant Benton and Administrator's, Notice

of Certified Conflict. Benton v. Hamilton County Educ. Svc. Ctr. (2008) 120 Ohio Sf.3d

1452, 2008-Ohio-1946 (Appx. 1.)

ARGUMENT

Proposition of Law No. I:

The refusal by the Industrial Commission of Ohio to exercise continuing lurisdiction

to make a finding of fraud is not a right to participate issue under R.C. 4123.512.

A. It is not the language a party uses in its motion requesting continuing

jurisdiction, pursuant to R.C.4123.52, that is determinative as to whether

a right-to-participate issue exists, but rather the determining factor is

the effect the decision of the Industrial Commission, to exercise or not
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exercise continuing jurisdiction, has on the workers' compensation

claim.

HCESC argues in their Merit Brief that HCESC's "motion involved Benton's initial

right to participate in the Fund." (HCESC Merit Brief page 11, Para. 2). In reality what

HCESC requested in their February 01, 2006 motion was for the Industrial Commission to

exercise continuing jurisdiction and make a determination as to fraud. (Appx. 50.) After

hearing HCESC's evidence , the Industrial Commission's District, Staff I and Staff II

hearing officers refused to exercise continuing jurisdiction. (Appxs. 47, 42, 38). What is

apparent is that any party can frame a motion or use creative language that purports to

state that a right-to-participate issue exists. However, what the reviewing court must look at

is; whether the injured worker's right-to-parficipate or continue to participate has been

previously established, and did the Order which the party now is attempting to appeal to the

court of common pleas finalize the allowance or disallowance of the injured worker's right to

parficipate. It is the effect that the Industrial Commission's order has on the injured

worker's claim, not the language used by the party filing the motion requesting continuing

jurisdiction,

The Ohio Supreme Court in Felty v. AT&T Technologies, Inc. (1992), 65 Ohio St.3d

234, 602 N.E.2d 1141 noted that a direct appeal to common pleas court is the most limited

form of judicial review, "because the workers' compensation system was designed to give

employees an exclusive statutory remedy for work related injuries, a litigant has no inherent

right of appeal in this area". (Felty, supra at 237, 1144, citing Cadle v. General Motors
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Corp. (1976), 45 Ohio St. 2d 28, 33, 340 N.E.2d 403, 406). Moreover, the Felty court

indicated that "(t)he courts simply cannot review all the decisions of the commission....",

and "(u)nless a narrow reading of R.C. 4123,519 (currently R.C.4123.512)• is adhered to,

almost every decision of the commission, major or minor, could eventually find its way to

common pleas court". Id. at 238, 1144. Commenting on R.C.4123.512 appeals, the Ohio

Supreme Court in Felty understood that a direct appeal to common pleas court is the most

limited form of judicial review and that "a litigant has no inherent right of appeal in this

area". Id. at 237. Significantly, the Felty Court directed that unless the decision is finalizing

an allowance or disallowance of an injured worker's claim, a right-to-participate issue does

not exist. Id. at 27, 1179. A distinction exists when an order terminates an injured worker's

claim or their right to continue to participate in the Workers' Compensation Fund, as

opposed to the denial of a request to re-open a matter that has previously been

determined. (i.e. a request to exercise continuing jurisdiction). The Ohio Supreme Court

again restated this proposition by stating the Industrial Commission does not determine a

right-to-participate in the State Insurance Fund, unless the decision is finalizing an

allowance or disallowance of the employee's claim. Afrates v. Lorain (1992), 63 Ohio St. 3d

22, 27, 584 N.E. 2d 1175, 1179. (See also State, ex rel. Evans, v. Indus. Comm. (1992),

64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610). These scenarios are clearly contemplated

when interpreting what right-to-participate means. The directives of the Afrates Court are

not consistent with and would not permit an R.C,4123.512 appeal to the court of common

pleas by an employer on the refusal by the Industrial Commission to exercise continuing

jurisdiction to make a determination of fraud. In the case at bar, Benton's right-to-
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participate in the Workers' Compensation Fund was finalized by the BWC Order dated

March 09, 2005, which HCESC did not appeal. (Appx. 58.) The subsequent decisions of

the Industrial Commission to not exercise continuing jurisdiction, pursuant to R,C. 4123,52,

left Benton's right-to-participate undisturbed.

B. An equal protection issue does not exist when a party is required to

pursue a remedy in mandamus pursuant to R.C.4123.512.

The remedies available to parties in a workers' compensation claim are strictly

provided by statute. In Workers' Compensation matters, appeals are taken and an action is

initiated by the filing of a Notice of Appeal with the common pleas trial court or by way of

Mandamus with the Tenth District Court of Appeals, pursuant to R.C. 4123.512. In Ohio,

the rights and duties under the Ohio Workers' Compensation Laws are purely statutory.

State, ex rel. Yaple v. Creamer (1912), 85 Ohio St. 349, 97 N.E.2d 602. The rights and

duties rest exclusively on the grant of legislative authority by the enabling Workers'

Compensation Act. State ex rel. Kroger v. Indus Comm„ (1942), 37 Ohio LawAbstract

509, 48 N.E.2d 114. Moreover, R.C. 4123.512 provides the exclusive statutory scheme to

appeal an Order of the Industrial Commission. Under the language of R.C. 4123.52, the

Industrial Commission of Ohio is vested with continuing jurisdiction over its orders after

issuance of a final order. However, continuing jurisdiction can be invoked only where one of

these preconditions exists: (1) new and changed circumstances, (2) fraud, (3) clear mistake

of fact, (4) clear mistake of law, (5) error by an inferior tribunal...." State ex rel. Gobich v.

Industrial Commission, 103 Ohio State3d 585, 817 N. E.2d 398, citing State ex ref. Nicholls
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v. Industrial Commission, (1998), 810hio St.3d 454, 459, 692 N.E.2d 188. Furthermore,

R.C. 4123.512(A) provides that the claimant or employer may appeal an order of the

Industrial Commission into the Court of Common Pleas "...other than a decision as to the

extent of disability to the court of common pleas...". However, a court whose jurisdiction

has not been properly invoked cannot accept jurisdiction by agreement, acquiescence or

consent. Cunningham v. Young, et al., (1963), 119 Ohio App. 261,263, 193 N.E.2d 924,

926 (Ohio App. 1st Dist. 1963)).

The employer, HCESC argues in its merit brief that it is denied equal protection

under the law, if it must pursue a mandamus action as its remedy. ( HCESC merit brief,

proposition of law B. page 6). HCESC argues that the Mandamus standard of review,

"abuse of discretion is a very heavy burden" while a de novo review only requires the

burden of preponderance of the evidence standard. (HCESC brief at page 8). HCESC

fails to acknowledge that in a Mandamus action, the party seeking relief (employer or

injured worker) bears the burden of demonstrating that the Industrial Commission

committed "an abuse of discretion" in arriving at some decision. Whereas in R.C, 4123.512

appeals to the Court of Common Pleas, the injured worker-Plaintiff, always has the burden

of proof.

While this Equal Protection argument was not made previously in this action, this

argument is misplaced, as the employer incorrectly states that the Plaintiff-Benton's initial

right-to-participate is at issue. However, the issue to heard at bar is whether the refusal by

the Industrial Commission to exercise continuing jurisdiction to make a determination of
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fraud is a right-to-participate issue. In effect, the employer, HCESC, seeks to stand in the

same position, as if they would have appealed the initial BWC Order that allowed Benton's

workers' compensation claim on March 09, 2005. HCESC is aftempting to use a motion for

continuing jurisdiction pursuant to R. C.4123.52, as a substitute for failing to timely appeal o

the initial allowance of Benton's workers' compensation claim. HCESC, by filing a motion

pursuant to R,C.4123.52, with the naked allegation of fraud and the presentation of no

supporting evidence (Appx. 42, 43), attempts to circumvent their failure to appeal the

BWC's initial order allowing Benton's Claim. Had HCESC timely appealed the initial BWC

order granting Benton's claim, HCESC could have pursued a R.C.4123.512 appeal into the

court of common pleas and had a de novo review on the initial allowance. HCESC made a

conscious decision not to appeal the initial allowance of Benton's claim. In effect, HCESC

now seeks to circumvent the Doctrine of Res Judicata by using a motion for continuing

jurisdiction as their untimely appeal to the initial allowance of Benton's workers'

compensation claim and.

Furthermore, the employer, HCESC is not without a remedy. It may not be the

remedy it desires, however, it is the remedy provided by statute. The employer can file a

complaint, in Mandamus in the Tenth District Court of Appeals, seeking relief. The Court of

Appeals in Thomas v. Conrad (Feb. 14, 1997), Second District, Nos. 15873 and 15898, has

indicated that no equal protection issue exists, when an adverse Order of the Industrial

Commission is issued, as "both the employer and employee have the right to appeal when

they are negatively affected". Id at 479. It is not unfair to the employer to hold that once an
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injured worker's right-to-participate in the Workers' compensation fund has been

established, a decision by the Industrial Commission to refuse to exercise continuing

jurisdiction to make a determination of fraud, does not equate to a right-to-participate issue,

because the decision does not terminate the injured worker's right-to-participate in the

workers' compensation fund. To find otherwise would undermine and redefine the right-to-

participate standards set forth in the decisions of the Ohio Supreme Court's in Afrates,

Felty and Evans. (Referenced in Section A of Plaintiff-Appellant, Benton's Reply Brieo.

Afrates v. Lorain (1992), 63 Ohio St.3d 22, 27, 584 N.E. 2d 1175, 1179, Felty v. AT&T

Technologies, Inc. (1992), 65 Ohio St.3d 234, 602 N.E.2d 1141, State, ex rel. Evans, v.

Indus. Comm. (1992), 64 Ohio St.3d 236, 238, 594 N.E.2d 609, 610).

Furthermore, having a common pleas judge or jury decide a refusal to exercise

continuing jurisdiction order of the Industrial Commission extends far beyond the order

itself, or the subject that is being ruled upon by the commission. The broad discretion that

is granted to the industrial commission in issuing orders would certainly be at risk.

C. A motion for continuing jurisdiction is not a substitute for failing to file an

appeal to an order that grants the allowance of a workers' compensation claim.

The doctrine of "res judicata has been applied in administrative proceedings

because the same values inherent in giving finality to judicial decisions often apply to

administrative decisions." Kralovic v. Structural Steel Inc, et al., 9 O.B.R. 626, 463 N.E.2d

661, 663 (1983) citing lnternational Wire v. Local 38, 357 F. Supp. 1018, 1023-1024

(N.D.Ohio 1972); Pierce v. Sommer, 37 Ohio St.2d 133, 308 N.E.2d 748, 479 (1974). Res

9



judicata provides assists the bar in providing clear finality to orders and decisions, whether

they are rendered in a court setting or administratively.

In the case at bar, Benton's right to participate in the Ohio Workers' Compensation

Fund had been determined and finalized, when the Bureau of Workers' Compensation

initial order allowing her claim on March 09, 2005, was not appealed by HCESC. (Appx.

58.) Significantly, this BWC Order did establish Benton's right-to-participate in the

Workers' Compensation Fund for her industrial injuries. Moreover, the September 19, 2006

decision by the Industrial Commission, to refuse to exercise continuing jurisdiction and

make a determination as to fraud, did not finalize Benton's allowance of her claim and

significantly did not finalize a disallowance of her claim.

The employer, HCESC, seeks to stand in the same position, as if they would have

appealed the initial BWC Order, which allowed Benton's claim on March 09, 2005. (Appx.

58.) Significantly, a distinction exists when an order terminates an injured worker's claim or

their right-to-continue to participate in the Workers' Compensation Fund, as opposed to the

denial of a request to re-open a matter that has previously been determined. (i.e. a request

to exercise continuing jurisdiction). These scenarios are clearly contemplated when

interpreting what right-to-participate means.

Each Industrial Commission Order affects each party to the claim differently.

HCESC, in their merit brief acknowledge the distinction between the Industrial

Commission's refusal to invoke continuing jurisdiction, as in the case at bar, and in other

instances where the Industrial Commission does exercise continuing jurisdiction and makes
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a finding of fraud. (HCESC merit brief Page 8, Para. 3.) In instances where continuing

jurisdiction is not exercised, the injured worker's right-to-participate remains undisturbed.

In Bureau of Workers' Compensation and Industrial Commission decisions, res judicata

brings stability, guidance and finality. HCESC's appeal into the court of common pleas is

an attempt by HCESC to circumvent the effects of res judicata in Benton's workers'

compensation claim.

CONCLUSION

For the foregoing reasons, Plaintiff-Appellant, Diazonia Benton asks this Court to

overrule the First District's decision and find that the refusal by the Industrial Commission of

Ohio to exercise continuing jurisdiction to make a finding of fraud was not a right-to-

participate issue under R.C. 4123.512.

Respectfully submitted,

Gregory W, Be^ man (0067740)
Weber, Dickey & Bellman
813 Broadway, 1gt Floor
Cincinnati, Ohio 45202
Attorney for Plaintiff-Appellee, Diazonia Benton
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Diazonia Benton Case No. 2008-1949

v liNTRY

.Hamilton County );ducation [sic] Service
Center and Administrator, [Ohio] Bureau
of,RTorkers' ComPensation

D
GLERK OF COIJ^4T`-' .

;:(![ CtM COJEff (1r QNtO

`fhis cause is pending before the Court on the cei-tification of a conflict by the
Court of Appeals for I-Iamilton County. On review of the order certifying a canflict,

It is determined that a conflict exists. uhe parties are to brief the issue stated in
the court of appeals' Entry filed September 18, 2008, as follows:

"Whether the refusal by the Industrial <:ommission of Ohio to exercise continuing
jt risdiction to make a finding of fraud is a right to participate issue under R.C.
4123.512?"

It is ordered by the Court, sua sponte, that this cause is consolidated wfth Suprert ìe
Court Case No. M08-1946, Benton v. Hamilton Cty. Educational Serv. Ctr.

It is further ordered by the Court that the briefing in Case Nos. 2008-1946 and
2008-1949 shall be consolidated. The parties shall file two originals of each of the briefs
permitted under S.Ct.Prac.R. VI and include both case numbers on the cover page of the
briefs. The parties shall otherwise comply with the requirenients of S.Ct.Prac.R. VI-

It i.s further ordered by the Court that the Clerk Ni']l issue an order for the
transmittal of the record from the Court of Appeals for I-Iamilton County.

(I-Iamilton County Court of Appeals; No. C070223)

TIMIvIAS ;t./IvI0YB1Z
Ch.ief"T`usti



DTAZONIA BENTON,

Plaintiff - Appellant,
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On Appeal from the HaInilton County
and . Court of Appeals, First Appellate District

HAMILTON COUNTY EDUCATIONAL : Conrt of Appeals
SERVICE CENTER

Defendant - Appellee

and

ADMINISTRATOR, BUREAiJ OF
WORKERS' COMPENSATION

Defendant • Appellant

Case No.: C-070223
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CLERK OF COURT
SUPREME COURT Of OHIO

NOTICE OF CERTIFIED CONFLICT OF PLAINTIFF - APPELLANT,
DIAZONIA BENTON

GREGORY W. BELLMAN (0067740)
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(513) 621-2260
(513) 621-2389 Fax
we berbel lman@yaho o. coni
Counsel for Plaintiff-Appellee,
Diazonia Benton

DAVID LAMPE (COUNSEL OF RECORD)
Erinis, Roberts & Fischer Co., L.P.A.
121 West Ninth Street
.Cancinnati, Ohio 45202
(513)421-2540
(513) 562-4986 Fax
dIarnpe0erfl.eeal.cain

fi>obnsel for De€endar.tt-Appellant,

I4arnil'ton County EducaEional Service

NANCY.ROGERS
Attorney General of Ohio

BENJAMIN MIZER* (0083089)
Solicitor General
*Counsel ofRecord
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M: CARROLL (0016177)
Assistant Attorney General

.30 East Broad Street, 17'h Floor,
Columbus, Ohio 43215
614-466-8980 -
614-466-5087 Fax
bmizer@ag. state.oh.us
epo rter@ag. state. oh: us
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Notice 61' Certified Conflict of Anpellant; Diazonia Benton

Plaintiff - Appellaiit, Diazonia Benton hereby gives notice to this Court pursuant to the

Supreme Court Rule IV of the Certified Conflict, arising from the August 22, 2008, judgement of

the Hamilton Court of Appeals, First Appellate District, entered in Court of Appeals Case No.:

C-070223. (Ex.2)

Thereafter, on September 18, 2008, the First Dist -ict Court of Appeals granted

Appellant's Motion to certify a coiiflict on the issue of: Whether the refusal by theIndustrial

Commission of Oliio to exercise continuingjurisdiction to ntake a finding of fraud is a right to

participate issue under R.C. 4123.512? (Ex.l) The First District Appellate Court found that the

decisions which were in conflict to be:

The case at bar, Benton v. Hamilton County Educational Service Center, Appeal No.: C-

070223; as well as Jones v. Massillon Bd Of Educ., 1994 Ohio App: T,EXIS 2891 (7une 13,

1`994),Stark App. No.: 94CA0018, unreported (Ex.3) and Moore v. Trim6le, 1993 Ohio App.

LEXIS 6204 (Dec.21, 1993), Franklin App. No.: 93APE08-1084,.unreported (Ex.4), all of which

found such a decision a right to participate issue and appealable to the Courts of Common Pleas

under 4123.512; and

Brown v. Thomas Asphalt Pavtng Co., 11th District No.: 2000-P-0098, 2001-Ohio-8720

of (Ex.5); Harper v. Adm'r, Bur. Of Workers' Comp., 1993 Ohio App. LEXIS 606&.(Dec.17,

1993); 11`h District No.: 93-T-4863, unreported (Ex. 6); and Schultz v. Adm'r, Ohio Bur. Of

"YTorkers' Comp., 148 Ohio App.3d 310, 2002-Ohio-3622 (Ex. 7), all of which found that such

decisions were not right to participate issues and were not appealable to the Courts of Common

Pleas and that the proper remedy was a nrandamus action.

-3-



Respectfull,y submit[ed,

^

Gregory W. ell an (0067740)
COUNSEL 012^APEL,L^IAIT,
Diazonia Benton
813 Broadway; First Floor
Cincinnati, Ohio 45202
(513) 621-2260
(513) 621-2389 Fax

lweberbellman@yahoo.com
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Defendant Administrator's Notice of Certified

Conflict was served by U.S.mail this day of October, 2008 upon the following counsel:

David J. Lampe, Esq.
Ennis, Roberts & Pischcr Co., LPA
121 West Ninth Street
Cincinnati, Ohio 45202
(513) 421-2540
(513) 562-4986 Fax
11am^ z)er.fleval.com
CounselTfor Defendant-Appel lant,
Hamilton County Educational Service

Nancy. Rogers
Attorney Genera]

Benjamin Mizer*
Solicitor General
*Coun.s•e1 of Record

Elise Porter (0055548)
Assistant Solicitor
James M. Carroll (0016177)
Assistant Attorney General
30 Fast Broad Street; 17" Floor
Columbus, Ohio 43215
(614) 466-8980
(614) 466-5087 Fax
bmizer@ag.state.oh.us
eporter!t,ak.state.oh.us

Compe

Counsel for Defendant-Appellant
AdministratQr, Bureau of Workers'
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and

ADMINSTRATOR, BUREAtJ OF
WORKFRS' COMPE.NSATION,

Defend ant-Appel l ant,

V.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appellee.

Case No, 0 ^ ^ ^L"AlL. 6

On Appeal from the
HamiltonCounty
Court of Appeals,
First Appellate District

Court of Appeals
Case No. C070223

l)Gr () 3 2008

CLERIf OF COURT
SUPREME COURT OF pkll4

DEFENDANT ADMINISTRATOR'S
NOTICE OF APPEAL

GREG6RY W. BELLMAN (0067740)
MICHAEL L. WEBER (0042331)
Weber, Dickey & Bellman
813 Broadway, Pirst Floor
Cincinnati, OH 45202
513-621-2260
513-621-2389 fax
webcrbttlman@yahoo.com
Counsel for Plaintiff-Appellee,

Diazonia Benton

DAVID J. LAMPE (0072890)
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OTi 45202
513-421-2540
513-562-4986 fax
dlampe@erflegal.com
Counsel for Defendant-Appellant,
Hamilton County Educational Service

NANCY H. ROGERS
Attorney General of Ohio

BENJAMIN MIZER* 0083089)
Solicitor General.

* Counsel of Record
ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attomey General
30 East Broad Street, l7th Floor
Columbus,-0hio 43215
614-466-8980
614-466-5087 fax
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eporter@ag. state. o h. us

Counsel for Defendant-Appellant
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NOTICE OS+ APPEAL

The Defendant-Appellairt, Administrator of the Bureau of Workers' Compensation

(Administrator) gives notice of her discretionary appeal to this Court, pursuant to Ohio Supreme

Court Rule lI, Section 1(A)(3) and Rnl'e III, Section 1, from a decision of the Hamilton County

Court of Appeals, First Appell4te District, journalized in Case No. C-070223, decided on August

22, 2608. Date-stamped copies of the First District's Judgment Entry and Decision are attached

as Exhibits I and 2, respectively, to Appellant's Memoranchim in Support of Jurisdiction.

For the reasons set forth in the accompanying Memorandum in Support of Jurisdiction, this

case is one of public and great general interest. In addition, the First District Court of Appeals

has granted a motion to certify a conflict regarding the issue in this appeal, and notice of the

certi5cation has been filed bythe Administrator.

Respectfully submitted,

NANCY I^^tOGER^
Attome,y`53eneraYo h

B7^;IAMINRIZE32*83089)`
Solicitor General
* Counsel of Record

ELISE PORTER (0055548)
Assistant Solicitor
JAMES M. CARROLL (0016177)
Assistant Attomey General
30 East Broad Street, 17th Floor
Columbus, Ohio 43215
614-466-8980
614-466-5087 fax
bm i zer@ag. state. oh. us
eporter@ag.state. oh. us

Counsel for Administrator,
Bureau of Workers' Compensation



I CERTIFICATE OF AR`irICl?,

I certify that a copy of the foregoing Defendant Ad xiinistrator's Notice of Appeal

was. served by U.S. mail this 3`^Iday of October, 2008 upon the following counsel:

Gregory W. Bellman, Esq.
Michael L. Weber, Esq.
Weber, Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202

David J. Lainpe, Esq.
Ennis, Roberts & Fischer Co., LPA
121 West Ninth Street
Cincinnati, OH45202



IN n-IE COURT OF APPEALS

1 TRST APPELLATT; DISTRICT OF OHIO

PIAriIIT,TON COUNTY, OHIO

17LAZONIA BENTON, APPEAL NO. C-o7o223

vs.

Appellee,

HAMILTON COUNTY EDUCATION
S ERVICE CENTER,

_9_

Appellant,

and

ADIvf1NTSTRATOR, BUREAU OF
WORKERS' COMPENSATTON,

Appellee.

^

ENTRY GRANTTN0 1YfOTTON
^TO CERTIFY CONFLICT ^ D80223932

This cause came on to be considered upon the separate motions of the appellees to

certify a conflict, and upon the memorandum in opposition.

The Court finds that the motion to certify is well taken and is granted,

This appeal is certifiec^ to theOhio Supreme Court as being in conflict with Thomas

v. Conrcid (Feb.14, 199q) Second Distriot Nos. 15873 and 15898, and Brown u. Thomas

AsphaltPaving Co„ Eieventh District, No. 2000-P-oo98, 2oqi-Ohio-8^720

The certified issue is as follows:

Whether the refusal by the Industrial Commission of Ohio to exercise continuing
jt risdiction to malce a finding of fraud is a right to participate issue under R.C.
4i23.gr2?

(Copies sent to all coezn.sel)
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HAMILTON COUNTY, OHIO

FIRST APPELLATE DISTRICT

DIAZONIA BENTON
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V.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appellant

And

ADMINISTRATOR, OHIO BUREAU
OF WORKERS' COMPENSATION,

Defendant^Appellee

CpURT Qf AP PEALS
St P 2 z008

Gifif
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H

^
APPEAL No.: C070223

TRIAL No.: A0609684

, PLAINTIFF-APPELLEE, DIAZONIA BENTON'S M8`rION FOR AN ORDER CERTIFYING A CONFLICT

Gregory W. Bellman, Sr. (0067740)
Weber;.Dickey & Bellman
813 Broadway, First Floor
Cincinnati, OH 45202
(513) 621-2260
(513) 621-2389 Fax
Attorney for Plaintiff-Appellee,
Diazonia Benton

David Lampe (0072890)
ENNIS, ROBERTS & FISCHER, LPA
121 W, Ninth Street
Cincinnati, OH 45202
(513) 421-2540
(513) 562-4986 Fax
Attorney for-.Defendant-Appellant,
Hamilton County Educational Service Center

James Carrolf (0016177)
Assistant Attorney General
1600 Carew Tower
441 Vine Street
Cincinnati, OH 45202
(513) 852-2497
(513) 852-3484 Fax
Attorney forDefendant-Appellee,
Administrator, Buteau of Workers' Compensation
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ISSUE:

Plaintiff-Appellee, Diazonia Benton moves this Court for an Order Certifying a Conflict,
pursuant to Article IV, Section 3(B)(4.) of the Ohio Constitution on the issue of Whether The
Refusal by the Industrial Commission of Ohio to exercise continuing jurisdiction to make a
finding of fraud is a right to participate issue under R.C. 4123.512.

MEMORANDUM

A. Procedural Posture

The within action originated when Defendant-Appellant Hamilton County

Educational Service Center (hereinafter Appellant, Hamilton ESC) filed a Notice of Appeal

orLNovember 07, 2006, alleging Civil.Fraud in the receipt of workers' compensation

benefits and indicating that the Notice of Appeal was filed with the Hamilton County Court

ofiComrrton Pleas pursuant to jurisdiction granted by R:Cr4123.512. Plaintiff-Appeilee,

(hereinafter Appellee, Benton), filed a Complaint, pursuant to R.C.4123.512 and in

response to the filing of Appellant, Hamilton ESC's Notice of Appeal, on or about November

11, 2006. Thereafter, the Appellant, Hamilton ESC filed an Answer, on or about December

05, 2006. Due to the trial court's lack of subject matter jurisdiction over the pending

allegation of Fraud, Appellee, Benton filed a Motion tb Dismiss, on January 27, 2007. The

trial court granted Appellee, Benton's Motion on February 27, 2007. Appellant, Hamilton

ESC filed.the instant Notice of Appeal on March 29, 2007. Appellee, Diazonia Benton, On

August 22, 2008, this Court rendered a decision finding that the Industrial Commission's

refusal to exercise continuing jurisdiction and make a finding of fraud is a right to participate

issue pursuant to R.C. 4123:512.

-11-



B. Statement of Facts

On March 19, 2003, Plaintiff-Appellee, Daizonia Benton was involved in a motor

vehicle accident, while in the course and scope of her employment with Appellant, Hamilton

ESC. A workers' compensation First Report of Injury was completed and filed by Appellee,

Benton on February 18, 2005 and was assigned claim number 03-889051 by the Ohio

Bureau of Workers' Compensation (herein after BWC). On March 9, 2005, the BWC issued

an Order allowing the Appellee, Benton's Ohio workers' compensation claim for the

conditions of sprain of neck, sprain lumbar and contusion of left elbow. This BWC Order

gave the Appellant, HamiUon ESC the right to appeal this Order, within fourteen (14) days

of receipt of said Order. Appellant, Hamilton ESC did receive said BWC Order granting

Appellee, Benton's claim and Appellant; Hamilton ESC did not appeal the allowance ofithe

claim. bue to Appellant, Hamilton ESC's failure to appeal the BWC Order, this Order has

become final and became Res Judicata, as to the allowance of Appellee, Benton's workers'

compensation claim. Thereafter, on April 27, 2005, Appellee, requested that additional

conditions be amended into her workers' compensation claim. The District and Staff

hearings both granted the additional conditions of radiculopathy and L5-S1, herniated disc,

The Appellant, Hamilton ESC did not appeal the SHO order of January 26, 2006. The

Staff Hearing Order did become final and is Res Judicata..

On February 3, 2006, Appellant, Hamilton ESC filed a Motion requesting the

Industrial Commission exercise continuing jurisdiction pursuant to R.C. 41,23.52 and

requested a finding of fraud, On June 21, 2006, a hearing was held and the District.

-12-



Hearing Officer denied the Appellant, Hamilton ESC's Motion. The Appellant, Hamilton

ESC appealed the DHO Order on July 7, 2006. On August 30, 2006, the Staff Hearing

Officer also denied the Appellant's Motion, finding "absolutely no evidence that the injured

worker has misrepresented the purpose of her trip...on March 19, 2003." The Appellant,

Hamilton ESC appealed this decision on September 18, 2006. On September 19, 2006,

the Industrial Commission refused the appeal of the Appellant, Hamilton ESC. The

Appellant, Hamilton ESC thereafter proceeded to file a Notice of Appeal alleging jurisdiction

pursuant to R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio.

Appellee, Benton then filed her Complaint as required under O.R.C. 4123.512.

In the case at bar, the Appellant, Hamilton ESC asserted the issue of common law fraud as

a right to participate issue as a basis for the Court's review. However, Appellant, Hamilton,

ESC's Notice of Appeal and Answer alleging common law fraud based upon the industrial

Commissions refusal to exercise continuing jurisdiction does not go to the right to

participate under R.C, 4123.512. The trial court lacked subject matter jurisdiction

necessary to hear the Appellant, Hamilton ESC's appeal.

In this Court's decision at bar, rendered on August 22, 2008, this Court recognized

and referenced a sp!it of authority among appellate districts regarding the ability toappeal

to the Court of Common Pleas of an Order of the Industrial Commission of Ohio regarding

th-e refusal to exercise continuing jurisdiction to make a determination of fraud and whether

the refusal to exercise continuing jurisdiction by the.Industrial Commission invotved a right

to participate issue appealable to the Court of Common Pleas pursuant to R.C; 4123.512,

-13-



This Court based its decision upon cases from the Fifth and Tenth Appellate

Districts while decisions from the Second and Eleventh Appellate Districts found that the

refusal to exercise continuing jurisdiction by the Industrial Commission of Ohio did not

involve a right to participate issue pursuant to R.C. 4123.512.

In Jones v. Massillon Board of Education (June 13, 1994), Fifth District, No. 94 CA

0018 and Moore v. Trimble, (December 21, 1993), Tenth District, No. 93 APE08-1084 the

Fifth and Tenth Appellate Districts held that Court of Common Pleas had jurisdiction to

entertain an employer's appeal,regarding the denial of the Industrial Commission to

exercise continuing jurisdiction to make a finding of fraud,

Conversely, in .Thomas v. Conrad (February 14, 1997), Second district, Nos. 15873

and 15898 and Brown v. Thomas Asphalt Paving Co., Eleventh District, 2000-P-0098,

2001-Ohio-8120; the Second and Eleventh Appellate Courts found that the Court of

Common Pleas lacked subject matter jurisdiction under R.C. 4123.512 to enterfain an

employer's appeal on the issue of fraud.

As this First District Court has recognized in its decision in the case at bar on page

4, paragraph 9, there is a split of authority among Ohio Appellate Districts regarding

whether the refusal of the Industrial Commission of Ohio, to exercise continuing jurisdiction

and issue a finding of fraud involves a right to participate issue under R.C. 4123.512.

Moreover, this Court has recognized that the Ohio Supreme Court has not specifically

addressed tis issue. Wherefore, Plaintiff-Appellee, Diazonia Bertton, moves this Court to

issue an Order Certifying a Conflict.

-14-



Respectfully submitted,

^

4^--
Grgo Bell an (0067740)
Weber, Dickey &^Bellman
813 Broadway, 1S' Floor
Cincinnati, Ohio 45202
Attorney for Plaintiff-Appellee, Diazonia Bentori

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Appellee's Briet,Was served upon David
Lampe, Es.q.,-at 121 West Ninth Street, Cincinnati, Ohio 45202 and James Carroll,
Assistant Attorney General, 1600 Carew Tower, ine Street, Cincinnati, Ohio
45202, this 2nd day of September, 2008, by ordi U.S. mail, postage prepaid.

T
G,regory W. elfman (00677 0)



IN-: THE COURT OF APPEALS

FIRST APPELLATE DISTRICT OF OHIO

HAMILTON COUNTY, OHIO

DIAZONIA BENTQNe

Plaintiff-Appellee,

API'E.AL NO. C-o7o223
TRIAL NO. A-o6o9684

vs: DECISION.

HAMILTON COUNTY EDUCATIONAL
SERVICE CENTER, .

Defendant-Appellant,

and

ADMINISTRATOR, OHIO BUREAU
OF WDRKERS' COMPENSATION,

Defendant-Appellee.

Civil Appeal From: Hamilton County Court of Common Pleas

Judgment Appealed-From Is: Reversed and Cause Remanded

Date of Judgment Entry on Appeal: August 22, 2008

G%egory W. Bellman, Sr:, and Webey, Dickey, & Bellman, for Plaintiff-Appellee,

Dovid Lampe and Ennis Roberts &Fischer, L.P.A., for Defendant-Appellant,

Mqrc -D.ann, Attorney General of Ohio, and James Carroll, Assistant Attorney
U'"eneral, for Defendant-Appellee.

Please note: This case has been removed from the accelerated calendar.



OIiIO FIRST DISTRICT CbURT Or APPRALS

SUNDERMANN, Judge.

{^(I} Defendant-appellant Ilamilton County Educational Service Center

("HCrSC") appeals from the trial court's entry dismissing:its administrative appcal

pursuant to R.C. 4723.512 for lack of subj ect- matter jurisdiction.

{¶Z} HCESC's appeal to the common pleas court stemmed from injuries

plaintiff-appellee Diazonia Benton sustained on March 19, 2003, in a motor vehicle

accident. On February 18, 20o5, Benton filed an application for workers'

compensation benefits in which she claimed that her injuries had occurred in the

scope of her employment with HCESC. On March 9, 2oo5, Benton's workers'

coinpensation claim was allowed for neck sprain, lumbar sprain, and a contusion to

her left elbow. HCESC received the order, but did not appeal the allowance of

Benton's claim.

{13} On April 27, 2005, Benton filed a C-86 motion requesting that her

workers' compensation claim be amended to allow the additional conditions of

radiculopathy and a herniated disc at L5-St. HCESC elected to have Benton undergo

an independent n-iedical examination by Dr: Roger Meyer, who determined that

Benton's other conditions were causally related to her original industrial injury. As a

result; -both a diStricYhearing officer ("DHO") and a staff hearing officer ("SHQ")

allowed Benton's workers' compensation claim for these additional conditions.

{14} HCESC did not appeal the SHO's allowance of these additional

condxtions. Instead, on Eebruary 3, 2oo6, it filed a C-86 motion requesting that the

Ind.ustrial Commission exercise cont'inuing jurisdiction over Benton's claim under.

R.C. 4123.52-and make a finding that Benton had committed fraud by filing a claim
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f.orworkeis' compensation benefits forinjuries that had not occurred in the course or

scope of ller employment with I-ICESC. HCESC sought an order from the Industrial

Commission terminating Benton's right to continued par-ticipation in the workers'

compensation fund and reimbursing it for workers' compensation benefits

wrongfiilly paid to Beiiton.

{15} A DHO denied HCESC's motion. A SHO affirmed the DHO's ruling,

finding no evidence.that Benton had misrepresentcd her account of the March 2003

accident. The Industrial Commission declined to hear f{CFSC's appeal. HCESC then

filed a timely notice of appeal with the common pleas court pursuant to R.C.

4123•512(A). Benton filed a complaint as statutorily required. She thep inoved to

dismiss HCESC's appeal on the basis that the trial court lacked subject-matter

jurisdiction. The ttial court granted Benton's motion to dismiss. This appeal

followed.

{16} In its sole assignment of error, HCESC argues the trial court erred in

dismissing its appeal from the Industrial Commission for lack of subject-matter

jurisdiction.

{¶7} R.C. 4123.512(A) provides that , a "claimaint may appeal an order

of the industrial con-imission made under division (E) of section 4123.511 of the

Revised Code in an injuLy or occupational disease case, other than a decision as to

the extent of disability to the court of common pleas of the county in which the injury

was inflicted ***." The Ohio Supreme Court has interpreted RC. 4123.512 narrowly

to allow claimants and employers to appeal only those Industrial Commission orders

that involve a claimant's riglit to participate or to continue to participate in the
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workers' compensation fund., The supreme couit has further lleld that the only

right-to-participate question that is subject to judicial review is °Svhetller an

employee's injury, (lisease, or death occurred in the course of andarising ouLof his or

her employment."2 Determinations as to the extent of a claimant's disability, on the

other hand, are not appealable to the commran pleas court and must he challenged in

an actionfor mandamu.s.3

{%8} HCESC contends that the trial court had jurisdiction to entertain its

appeal under R.C. 4123.512, because it had alleged that Benton had committed fraud

and had directly sought the terminatiou of her right to continue participating in the

workers' compensation fund. Benton and the Administrator argue, on the other

hand, that the Industrial Commission's refusal to exercise continuing jurisdiction to

make a fraud determination was not a right-to-participate issue under R.C. 4123.512,

and was, therefore, outside the jtTtiqdiction of the common pleas court.

{$9} Althouglr this court has not specifically addressed this issue, we

recognize that there is a split of authority among appellate districts regarding

whether an employer's allegation of fraud is appealable under R.C. 4123.512.

HCESC relies on cases from the Pifth and Tenth Appellate Districts that hold that

such issues are appealable, while Benton and the Administrator rely primarily upon

t White u. Conrad, 102 Ohio St.3d 125, 2oo4-Ohio-2t48, 807 N.E.2d 327, at 110-13, citing Felty U.
AT&T Technologies, Inc. (1992), 65 Ohio St.3d 234, 239, 602 N.E.2d 1141; see, also, Lawson U.
RobertLee Brown, Inc. (Mar. 20, r998), tst Dist. Nos. C-97o1o9 and C-97o132.
2State ex. rei. Liposchak u. Indus. Comm., 9o Ohio St.3d 276, 279, 20oo-Ohio-73, 737 N.E.2d
g19; Felttj, supra, at.paragraph two of the syllabus; Afrates u. Lorain (1992), 63 Ohio St.3d 22,
584 N.E.2d 11^5, paragraph one of the syllabus; State ex rel. Evans u. Indus. Comm., 64 Ohio
St.3d 236, i992-Ohio+-8, 594 N.E.2d.6.o9.
3 Id:; T]tfSmas u. Conrad (1998), 81 Ohio St.3d 475, 477. 692 N.E.2d 205; Felti , supra, at
paragraph tfv6of the syllabus.
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tlle reasoning in a Second Appellate District case and an Rleventh Appellate District

case, which hold that they are not.

{¶I0} In Jones v. Mas.sillon I3d. of Edn., the Fiftlt Appellate bistrict held

that the court of comrnon pleas had jurisdiction over Industrial Commission

decisions regarding the termination of a claitnant's right to participate due to fraud

in establishing the claim.4 In that case, the employer hacl certified an employee's

claim for a knee injury. Five months later, however, the employer moved to disallow

the claim on the basis of newly discovered evidence that the employee's knee injury

had not occurred within the cotirse and scope of his employment, biit was actttally

the result of a nonoccupational, recreational, sports injury that he had sustained two

years earlier. The' Fifth Appellate District held that because the employer's motion

$ad soughtt©^discontinue theemployee's "right to participate in the State Insurance

Fund," the employer could appeal the commission's decision refusing to disallow the

claim.

{$11} In Moore u. Trimble, the Tenth Appellate District held that the

common pleas court had jurisdiction to entertain an employer's appes.l from the

denial of its C-86 motion requesting the vacation of an employee's claim based upon

newly discovered evidence that the employee had been injured at home, lifling a

motorcycle, and not at the workplace.5 The court held that because the employer

had attempted to' terminate the employee's right to participate based upon the

employee's alleged fraud, the court had jurisdiction to entertain the employer's

appeal under R.C. 4123-519.

Q(June 13, r994), 5th Dist. No. 94CAooi8.
5(Dec. 21, 1993), ioth Dist. No. 93APEo8-1o84;
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(l[12} In Thomas u. Conrad, the Seconcl Appellate District rejected an

employer's argument that the trial cotn-t had erred in dismissing its appeal under

R.C. 4123.512 because it concerned "whether [an einployee] had a right to continue

participating in the workers' compensation system in.light of 'intervening' clog attack

injuries she [had] sustained."6 In concluding that the employer's motion and the

Industrial Commission's niling were not appealable because they had involved the

extent of the employee's disability, the court analyzed and criticized the holdings of

the Fifth and Tenth Appellate Districts in Jones and Moore. The Second Appellate

District then certified the case to the Ohio Supreme Court for review.

{¶13} Although the Ohio Suprefne Court ultimately affirmed the Second

Appellate District's decision in Thomas u. Conrad, it rejected the court's analysis of

Jones and Moore.7 The- supreme cour.t.held that the employer in Thomas, unlike the

employers in Jones and MooPe, had not raised the issue of fraud or questioned

Thomas's original claim for benefits.8 Rather, the employer's motion had "involved

[an intervening] dog attack and its effect on Thomas's allowed conditions."9 Thus,

the employer had only raised.a question as to the extent ofThomas's disability.'o

{114} The supreme court went on to state that its opinion did "not change

the reasoning of the courts of appeal in Moore v. Trimble and in Jones u: Massillon

Board of Education" because the "emplovers in Moore and Jones [had] questioned

the claimant's right to continue to participate in the fund, alleging fraud with regard

6(Feb.. 14, 1997), 2nd llist.. Nos. 1,5873 and 15898.
7 8i Ohio St.3d 475, 692 N.E.2d 205.
8Id. at 478-479.
eId.
,aId. -21-
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to the facts surrounding the respective claimants' initial claims and "[had]

chaldenged each claimant's right to pa.iticipate and tried to terminate that right."a

(115) In Browiz u. Thomas Asphalt Pauing Co,12 the Eleventh Appellate

District held, in a two-to-one decision, that the common pleas court lacked subject-

matter jurisdiction under R.C. 4123.512 to entertain an employer's appeal on

allegations of fraud, The trial court had relied on language in Thomas u. Conradto

permit an employer's appeal and a subsequent trial on the issue of the employee's

fraud. A majority of the appellate court, however, concluded that the supreme

court's language explaining Moore and Jones was merely dicta and was thus not

binding on it. The majority then relied on a case it had earlier decided, Harper u.

Administrator, Btireau of Workers' Compensatiai,13 to conclude that the common

pleas court lacked jurisdiction.

{¶16} After carefully reviewing these conflicting authorities and the parties'

briefs, we are persuaded that the Fifth and Tenth Appellate Districts' approach is the

better-reasoned position. In those cases, the_employers made a factually sirnilar

argument to the one that HCESC makes here, that the claimant was not injured

within the course and scope of his employment. Furthermore, the Harper decision,

upon which the Eleventh Appellate District relied in the Brown case, is factually

distinguishable in that the employer in Harper had argued Lliat the employee had

committed fraud by failing to disclose an extant shoulder condition.

{^17} Whi1e we recognize that the supreme court has not squarely

addressed this issue, we believe that the rationale and dicta in the Thomas case

11 ld.

12 r.rth Dist. No. 2ooo-P-.oo9S, 2ooi-Ohio-8720.
13 (Dec. 17,1993), irth Dist. No. 93-T-4863.



OI-IIO CII2ST DISTRICT COURT OF APPEALS

stipports the conclusion that HCESC's inotion for fraud directly questioned whether

Benton's injury had occurred in the course of and had arisen out of her employment

with HCESC. As the Ohio Supreme Court stated in State ex. rel. Liposchak v.

Xndus. Comm., "whether an employee's injury, disease, or death occurred in the

course of and arising out of his or her employment" is a right-to-participate issue

that is appealable to the common pleas court.14

{¶18} Because HCESC's motion in this case related directly to Benton's right

to continue participating in the workers' compensation fund for the injuries she had

sustained in the Marcl;i 19, 2oo3, automobile accident, it was proper for HCESC to

have appealed the Industrial Commission's decision to the trial court under R.C.

4123•512. We, therefore, reverse the judgment of the trial court and remand this case

for further proceedings consistent with this decision and the law.

Judgment reversed and cause remanded.

fi.ILDBBRANDT, P.J., and CI7NNINGfIAM, J:, concur.

Please Note:

I The court has recorded its own entry on the date of the release of this decision.

M Liposchak, supra, at 2j9; see, also, Fe1ty, supra, at paragraph two of the syllabus; Afrates,
supra, at paragraph one of the syllabus; State ex reI Lvans,supra, at paragrapl'rone of the
syllabus; see, also, Stateex rel. Forest v. Anchor Hocking Consumer Glass, toth Dist. No. ogAP-
19o, 2oo3-Ohio-6o77, at $6 (stating that "(i]n an appeal pursuantto.R.C: 4123:512, the issues to
be addressed by the trial courtwould be those relating to the presence of a medical condition and
whether or not it was a work-related injury").

-23-



IN `1`FM COURT OF APS'EAY.S

FIRST APPBLT,A'x`E AI8'CKICT OF OkTta
- -•• -- --,

TTA)V1zT,TOhT CaUN"i"Y, ox'IO

1779829884

DL"ZO^T[A uAr,rmrl,

Pla[ntiff-Appellee,

Vs.

tTANTTLTON COUNTY EDUCATIONAL
SERVICE CENTER,

Defendant-Appeltant,

and

P.'DMIKISTAATOR, OHIO SUREAU
0 R WORKpiRS` COMPENSATION,

Defendant Appetlee.

nPiuAT.NO•C-a7cz23
TRIALNO,/ o6o9681

JtJDGMENT ENT'RY.

19ijs cause wag heard upon the appeal, the record, the brteFs, nnd arguments.

The judgment of the trial court is reversed and caase remanded for the reasons set

forth in the T}ecision flied this date.

Further, the eourt holds that there were reasonable grounds for this appenl, allows

no penalty and attlers that costs are taxed un(ter App, R. 24,

The court further orders that 1) a copy of this Judgment with a capy of the Declston

atteched constitutes the mandata, and 2) the mandata be sent to the trial court for execution

underApp• R 27.

To Th e Clerkt

Enter upon the JourPnl jff tlfe Court on August 22, 20o8 per Order of the Court.

uyt
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Nf1TICF, OF APPF,AL TO TH1~
FIRST DISTRICT COURT OF APPEALS

COURT OF COI1'IMON PLEAS
T3.AN,II;LTON COUNTY, OHIO

A-f
GOVitiRN11VG BO.A..4tX]:OF THE
HAMILTON COUNTY
IEA.UCA'!.'tONAL SERVICE CE, NTER,
11053 ^I.a.miltoit A:vez6u.8

-Cin.ci.nrati, OhFo 45231-1409

Defendant-Appel ►nrnt,

DA]fZONJ.A, BENTON,
443 Waycross Road
Ci.ncinnati, Ohi.o 45240

Pirain#ifi-Appellee,

and

,E7-
WTLLIAIM L. MADE,
Adrnfnistrator, Ohio Burean of
Workers' Compensation.
30 West Spring Street
Coln,rrtbusy Ohio 43266-0$81

D efettd an.t-Appeilee.

C'03

Case No.

Tria] t;ourt Case No. A06096$4

ft'C3TZCE G£ A.t'Pi"+,.AT

GhfP, pARTIES, SUMMONS
( ) CERT MA?I. ( ) SHERIFF ( ) WAVE

FILING CODE

PP,OCESS SER8NONE
CLERKS ELES Tf C
SECURIN FOR CaSr
DEPOSITED RY . 1^^^

°

R
"Ti

Noti.c.e is bereby given that Defendant-Etppellant, Governing Board of [-{amiltai[ Couhty

Educational Service Center, heCeby Etppeals to the Court of Appeals of Hamilttyn Ooutlty; Pirst

.Appel.late District, from the final judgment granting Pla•intiff-Appellec's Motion'tb°Dis`rYtis,a

entered in tli%s action on the I^ ^da.y.of. March, 2007,



Respectfu]ly subrnitted,

David.d. Lampe (00 2 490)
FN'NIS, ROBERTS ISCI-CER, L.P.A.
121 West Ninth. Street
Ci.ncinnati, Ohio 45202
Telcphone: (513) 421-2540
P`acs'tmife: (513) 562-4986
dlempe^ertleol.cari.

Attorney for Dg/'endant-Appeilarrt;
Governing t3oard of f3'amiltott County
Educafional Service Center

CFI2'I'IFIOATE t)F' SEI.tVICE

I hereby eertify that a copy of the foregoiiig was serv.ed upon att4rney foT Flainti.ff-

AppeIlee, ,t'.^regory W. Bel:lm.an, St'., Wcber Dickey& Bellman, 813 13tnadway Stxeet, 10 Floor;

Cincinnnti, 0171o 45202, and upon attorney for Defennda.n.t-A.ppeJlee, ,Canes M, Cartoll; tLSSfsta.nt

Ohio Attomey General, 441 'dine Street,, Suite 1600, Cincinnati, Otiro 43202-2$09; via crrdia.my

U.S. raail, this 28U' day of March, 2007.



COYIRT Ov coM1uIOO PY.1;As
TIANII:LTON COT7N'I'Y, OTTTO

IIAlYIILTON COUNTY EpTJCATIONAL Case No. A0609684
SERVICE CENTER

De.fendant-Aplrellant, .Tndge Robert C. Winlder

ENTRY GRANTING
PI.AINTIT'r'S MOTION TO

T3ACZONIA I3ENTON, et al. DISMISS

P iaintif'f-A.ppellee.

This n atter came before the Court for hearing on Plaintiff-Appellee, Daizonia

Benton's, Motion to Dismiss. 'I^he Court has reviewed said motion and response thereto

and being fully apprised in the premises hereby GRANTS same.

TT IS SO O12DE12E, D.

COPY
Orlgural signed for filing.
9¢rf^je 7(o6en C, `YUiit,%

.7udge Robert C. Winkler

Arrthority:
Schultz vOliio Bureau of Workers' Conzpensation, 148 Ohio App.3d 310, (2002).
Felry v. AT&T Technologies, Inc., 65 Ohio St.3d 234, (1992).

Copies to:

Gregory W. Beiiman, Esq.
8 13 Broadway, First Floor
Cincinnati, Ohio 45202

David Lampe, Esq,
121 West Ninth Street
Cinciru ati, Ohio 45202

James Carroll, Esq.
P:ssistant Attorney General
441 Vine Street,.1600 Carew Tower
Cincinnati, Ohio 45202



COURT OF COIVIMON PLEAS
I-I:t1,MILTON COUNTY, OHIO

Flamilton County Educational
Service Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

Defendant - Appellant,

William E. Mabe
Administrator, Ohio Bureau of
Workers' Compensation
30 West Spring Street
Columbus, Ohio 43266-0581

Defendant - Appellee

and

Daizonia Benton
25 Euclid Avenue
Cincinnati, Ohio 45215-4219

°°
J

iPlaintiff - Appellee
i ^... ^

*x******xici:* k**iea***^Fac********'x**'x*ic*a4^*****^F********:c* *at:<ic***^'x*.i*****ei***k*'xx

Now comes Plaintiff-Appellee, Daizonia Benton and asks this Court to Dismiss

Defendant-Appellant Hamilton County Educational Services' Notice of Appeal filed on or about

November 3, 2006, due to this Court's lack of subject matter jurisdiction over the pending Notice

. afkppeal.

On. March 19, 2003, Plaintiff, Daizonia Benton was involved in a motor vehicle accident.

A workers' compensation First Report of Injury was completed and filed by the Plaintiff on

February 18, 2005, which indicated that the Plaintiff, Daizonia Benton's motor vehicle accident

and subsequent injuriesaccurred in the course and aeising out of her employment with the

Defendant, Hamilton County Educational Service Center (hereinafter identified as Defendant-

Case No.: A0609684

Judge Robert Winkler

BWC No.: 03-889051

PLAINTIFF - APPELLEE. DAIZONIA
BENTON'S MOTION TO DISMISS

1



Employer). The claim was assigned claim number 03-889051. On March 9, 2005, the Bureau

of Workers' Compensation issued an Order allowing the Plaintiff's Ohio workers' compensation

claim for the conditions of sprain of neck, sprain lumbar and contusion of left elbow (attached

rxhibit I). This Bureau of Workers' Compensation Order granted the Defendant, Hamilton

County Educational Service Center the right to appeal this Order, within fourteen (14) days of

receipt of said Order. The Defendant-Employer did receive said Bureau of Workers'

Compensation Order granting Plaintiff Daizonia Benton's claim and did not appeal the

allowance of the claim. Due to the employer's failure to appeal:the Bureau of Workers'

Compensation Order, this Order has become final and became Res Judicata as to the allowance

of Plaintiffs workers' compensation claim. Thereafter, on April 27, 2005, Plaintiff requested that

additional conditions be amended into her workers' compensation claim. The Defendant,

Hamilton County Educational Service Center elected to have the Plaintiff scheduled for an

independent medical exam with Dr. Roger Meyer. Based upon the Plaintiff's medical history

and treatment, subsequent to the March 19, 2003 industrial injury, the Defendant's doctor agreed

that the requested additional conditions of radiculopathy and L5-S 1 herniated disc were related to

the March 19, 2003, industrial injury. Despite the Defendant's doctor's recommendation of

causal relationship, the Defendant appealed the additional allowance of the DHO on December

30, 2005. A staff level hearing was held on January 26, 2006, which again granted the additional

conditions of radiculopathy and L5-Sl, hemiated disc (attached Exhibit 2). The Defendant-

Employer did not appeal the SHO order of January 26, 2006: The staff level hearing Order

additionally allowing the workers' compensation claim for herniated disc at L5-Sl and

Radiculopathy has become final and is Res Judicata.

On Februaiy 3, 2006, Defendant, Employer Hamilton County Educational Service Center

filed a Motion requesting the Industrial Commission exercise continuing jurisdietion pursuant to

O.R.C. 4123.52 and requested a finding of fraud (attached Exhibit 3). On June 21, 2006, the

District Hearing Officer denied the Defendant Employer's Motion. The employer appealed the

District I-learing Officer Order on July 7, 2006. On August 30, 2006, the Staff Hearing Officer

also denied the Defendant-Employer's Motion firiding "absolutely no evidence that the injured

2



worker has misrepresented the purpose of her trip...on March 19, 2003." The Defendant-

Eiizployer appealed this decision on September 18, 2006. On September 19, 2006, the Industrial

Commission refiised the September 18, 2006, appeal of the Defendant-Employer. The

Defendant-Hamilton County Fducational Service Center thereafter proceeded to file a Notice of

Appeal pursuant to O.R.C. 4123.512 with the Court of Common Pleas in Hamilton County, Ohio

(attached Exhibit 4). Plaintiff then filed her Coniplaint as renuired under O.R.C. 4123.512.

In this case, the Defendant-Employer asserted the issue of common law fraud as a basis

for this Court's review. However, Defendants Notice of Appeal and Answer alleging common

law fraud does not go to the right to participate under §4123.512. This Court lacks subject

matter jurisdiction necessary to liear the Defendant-Employer's appeal.

.IT. Arenrnent

In Ohio, the rights and duties under the Ohio Worlcers' Compensation Law are purely

statutory. State, ex rel. Yaple v. Creamer, 85 Ohio St. 349 (1912). The rights and duties rest

exclusively on the grant of legislative authority by the enabling Workers' Compensation Act.

State ex rel. Kroger v. Indus Comm. 37 Ohio Law Abstract 509 (1942). (See also Fulton, Ohio

Vdorkers' Comnensation Law, Secand Addition, § 12.1).

Ohio Revised Code §4123.512 provides the exclusive statutory scheme to appeal an

Order of the Industrial Commission. There is no automatic right of appeal from an Order of the

Industrial Commission to. a Court of Common Pleas. The Ohio Supreme Court in Felty v..AT&T

Technologies, Inc. (1992). 65 Ohio St.3d 234, acknowledges this, stating, "litigants may only

appeal decisions of the Industrial Commission that determine whether an employee is or is not

entitled to be compensated for a particular claim." Id. At 239. Felty also states that a direct

appeal to the common pleas court under §4123.512 is the most limited form of review available

to Industrial Commission litigants. Id. At 237.

The determination of whether the common pleas court has subject matter jurisdiction

3
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depends on the type of decision issued by the Industrial Commission. Id. As the Felty Court

noted, "The Ohio Supreme Court lzas limited the statutory language of R.C. §4123.512 so that

only decisions reaching an employee's right to participate in the workers' compensation system,

because of a specific injury or occupational disease, are appealable under R.C. §4123.519 (now

known as O.R.C. 4123.512.)" Id. A. decision by the Industrial Commission does not determine a

righf to participate in the State Insurance Fund, unless the decision is finalizing an allowance or

disallowance of the employee's claim. Afrates v. Lorain, 63 Ohio St3d at 27 (1992). .(See also

State, ex rel. Evans, v. Indus. Comm. (1992), 64 Ohio St3d 236 at 238).

Additionally, pursuant to Ohio Revised Code §4123.511 (J)(4) the Administrator or the

Industrial Commission has the exclusive authority to determine wliether a claimant has

committed fraud in his or her receipt of benefits. Jurisdiction to determine wliether br not a

claimant has committed fraud, in his or her receipt of benefits, lies with the Industrial

Commission or the Administrator. Any allegations of fraud must first be heard and determined

by the Industrial Commission. Ohio Revised code §4123.511 (J)(4). Schultz v. Ohio Bur. of

Workers' Comp., 148 Ohio App.3d310 (2002). Additionally, the sole method to challenge a

finding by the Industrial Commission in respect to an allegation of fraud, is for the dissatisfied

party to file a complaint for a writ of mandamus.

Defendant's Notice of Appeal of alleging the Industrial Commission's refusal to exercise

continuing jurisdiction and find fraud is not a right to participate issue under §4123.512, and thus

is outside this Court's jurisdiction. In the case of Schultz the Industrial Commission determined

that the claimant had committed fraud in her receipt of workers' compensation benefits, when it

found she had been working part time, while collecting permanent and total disability

compensation benefits. Id. at 311-312. The claimant then filed a.complaint in the county's Court

of Common Pleas. Id. The Court of .Common Pleas dismissed her complaint based upon lack of

subject matter jurisdiction pursuant to §4123,512. Id. at 312. The Court of Appeals affirmed the

decision of the Court of Common Pleas, basing its decision on the Supreme Court of Ohio's

determination that the jurisdictio n conferred upon the common,pieas courts by §4123.512

includes only issues regarding to the right to participate. Id.



The claimant in Schultz argued that the trial court derived its jurisdiction over the

Industrial commfssion from §4123.512 and that section .512 authorizes the trial court to evaluate

hidustrial Commission detenninations of fraud. Id. At 313. However, this argument is

nlisplaced because §4123.512 states that a claimant can only appeal an Industrial Commission

determination to the court of common pleas, "other tlian a decision as to the extent of disability."

Schultz argued that this limitation did not exclude the Industrial Commission decisions

pertaining to fraud, an argument that lacked merit due to the narrow construction of the scope of

jurisdiction under §4123.512 by the Supreme Court of Ohio.

The Schultz court specifically held:

A decision of the Iridustrial Commission "does not determine an employee's right to
participate in the State Insurance Fund unless the decision finalizes the allowance of
disallowance of the employee's claim." "State ex rel. Evans v. Indus. Comm. (19921, 64
Ohio St.3d 236, 594 N.E.2d 609, paragraph one of the syllabus. Thus, litigants may only
appeal decisions of the Industrial Commission that determine whether an employee is or
is not entitled to be compensated for a particular claim." FeIN, 65 Ohio St.3d at 239, 602
N.E:2d 1141.

Schultz does not contend that the Industrial Commission's decision dealt with her right to
participate in the Workers' Compensation program. Instead, Schultz argued that because
none of the Ohio Supreme Court cases construing R.C. 4123.512 jurisdiction involves
fraud, ttiose cases do not restrict a trial court from reviewing a finding of fraud. We find
that Schultz's argutrient ignores the clear, plain meaning of the Ohio Supreme Court's
holdings. In stating that R.C. 4123.512 confers jurisdiction "only" upon decisions
involving the right to participate, the court has clearly excluded all other decisions,
including decisions involving fraud, from the common pleas courts jurisdiction. Schultz
at paragraphs 13 and 14.

The Court of Appeals in Schultz found the plain meaning of.the Ohio Suprerne Court's

holdings to be that §4123.512 confers jurisdiction only upon decisions that involve the right to

participate, and that the Supreme Court of Oluo has clearly excluded any other decisions,

including any that involve fraud, from the jurisdiction of the common pleas court. Id. At 314.

The finding of the Court in Scliultz is consistent with the holding of the Court in LTV

Steel Co. V. Gibbs, 109 Ohio App. 3d 272 (1996). In that case a self-insured employer in a

5
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Workers' Compensation claim attempted to file an action in the Court of Common Pleas to

recoup an over payment paid to a Workers' Compensation claimant based on fraud. The

Common Pleas Court in that case determined there was no subject matterjurisdiction and

dismi.ssed the action, stating:

Thejurisdiction of.the court ofcommon pleas in workers' compen.sation matters is
statutoiy in origin. Breidenbach v. Ma fy ield (198$), 37 Ohio St.3d 138, 140, 524 N.E.2d
502, 503 ("Courts of Common Pleas do not have inherent jurisdiction in workmen's
compensation cases but 6nly such jurisdiction as is confeixed ori then under the
provisions of the Workmen's Compensation Act"). R.C. 4123.519 (now R.C. 4123.512)
states that °[t] he claimant or the employer may appeal a decision of the Industrial
Commission *** other than a decision as to the extent of disability, to the court of
common pleas ***." This has been construed to mean that the appellate jurisdiction of
the common pleas court is strictly limited to a detennination as to a claimant's right to
participate in the fund. Felty v. AT&T Technoloeies, Inc. (1991), 65 Ohio St.3d 234;
237-238, 602 N.E.2d 1141, 1144-1145; Afrates v. Lorain (1992), 63 Ohio St.3d 22, 584
N.E.2d 1175; paragraph one of the syllabus. Appellant LTV seeks to avoid this
jurisdictional limitation by arguing that its claim for recoupment of an overpayment of
benefits is based on traditional common law causes of action of which the trial court has
original jurisdiction. "The Industrial Commission has discretion to determine whether
there is evidence of fraud, new or changed circumstances occurring subsequent to an
order, or a mistake prejudicing one of the parties, prior to the exercise of its continuing
jurisdiction pursuant to R.C. 4123.52 to change an order which has become final."

The commission has not yet considered, rriuch less determined, whether LTV entitled to
recoupment herein. -

Since the common pleas jurisdiction is limited to appeals regarding the right to participate
in the fimd and not the extent of participation, a right to recoup overpayments would not
be within the jurisdiction of the Common Pleas Court. LTV must seek redress from the
commission and then if dissatisfied, may file a cornplaint for a writ of mandamus with the
Tenth District Court of Appeals. Felty, supra, 65 Ohio St.3d at 237, 602 N.E.2d at 1144:
State cx ret. Cook v. Zimpher (1985), 17 Ohio St.3d 236, 237, 17 OBR 474, 475, 479
N.E.2d 263, 264; State ex rel. Hawley v. Indus. Comm. (1940), 137 Ohio St. 332, 18
0.0. 519, 30 N.E:2d 332 syllabus. The trial court properly determined that it was without
subject matter jurisdiction to consider whether LTV was entitled to recoupment of an
alleged overpayment made to Brown. LTV Steel, at 275-277.

In the present case Defendant Hamilton County Educational Service Centers filed their

Notice of Appeal in the Court of Common Pleas, in Hamilton County Ohio. As stated above, the

6
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Defendant-Employer requested the•Industrial Commission to invoke continuingjurisdiction

pursuant to 4123.52 on issues that had already been decided and not appealed. The Industrial

Commission refused to exercise continuing jurisdiction to find fraud. Continuing jurisdiction

issues taken ptu•suant to 4123.52 for a claim for fraud are not within thc jurisdiction of the Court

of Common Pleas. It does not fall within the realm of the right to participate under §4123.512.

Pursuant to R.C. §4123.511 (J)(4), the Administrator or the Industrial Commission may

determine whether a claimant has committed fraud in his or her receipt of benefits. Schultz v.

Ohio Bureau of Workers' CoM41, 148 Ohio App.3d 310 at 315 (2002). In Schultz, the court

found that the rights of employees are not governed by common law, but are conferred by the

General Assembly. Id. A finding regarding fraud involves a right conferred by the General

Assembly, and can not be heard in the Court of Coinmon Pleas. Id. The etaim of fraud is not a

decision by the Induslrial Commission that is appealable to the Court of Cominon Pleas level.

Id. Therefore, the Defendant's Notice of Appeal must be dismissed, due to a lack of subject

niatter jurisdiction in the Court of Common Pleas.

CONCT,USION

The Defendant, Hamilton County Educational Service Center is attempting to raise an

allegation of the Industrial Commission's refusal to exercise jurisdiction to find fraud before this

Court by filing a Notice of Appeal. However, this court does not have jurisdiction to hear a

refusal of continuing jurisdiction based upon fraud allegations pertaining to workers'

compensation claims. Jurisdiction to hear allegations of the Industrial Commission's refusal to

exercise jurisdiction to find fraud is vested solely in the Industrial Commission and the

Ad_ministratnr of the Bureau of Workers' Compensation. Determinations of continuing

jurisdiction niade by these agencies regarding fraud are reviewable only through the filing of a

CornpIaint seeking a writ of mandamus. For the reasons discussed above, the Plaintiff, Daizonia

Benton, respectfully requests this honorable Court grant her Motion to Dismiss the Defendant-

Appellant.Hamilton County Educational Service's Notice of Appeal and that the Defendant-

Appellant be taxed with court costs and that attomey's fees and expenses be awarded to Plaintiff.

7
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Respectfully,

Gr^n^^lrnan (0067740)
^^13 Broadw y, First Floor

Cincinnati Ohio 45202
(513) 621-2260

CERTIFICATE OF SERVICE

A copy of Plaintiff-Appellee's Motioii to Dismiss was sent by regular U.S. mail to David
Lampe, Esq, at Ennis, Roberts & Fischer Co., LPA., 121 West Ninth Street, Cincinnati, Ohio
45202 and James Catroll, Assistant Attorney General, 441 Vine Street, 1600 Carew Tower,
Cincinnati, Ohio 45202, this ^26 '&y of January, 2007.
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AiIAR@MG# IN TI-IE COURT OF COMMON PLEAS
HAMILTON COUNTY, OHIO

$AMILTON COUNTY EDUCATIONAL
SERVICE CENTER
11083 Hamilton Avenue
Cincinnati,-Ohio 45231, --

Appellant,

-vs-

DAIZONIA BENTON
25 Euclid Avenue
Cincinnati, Ohio 45215-4217

and

WILLIAM E. MA$Til,:A.I}MINISTRA.TOR,
OI3IO BUREAU OF WORKERS'
COMPENSATION
30 West Spring Street
Coluinbus, Ohio 43215-0581,

AppeBees.

[;RE-O°Y HARTI-1A;
^LER1( OF COUZT`:;

HhMILi C`! CO'.: '^ .

A0609684
Case No.

BWC NO. 03-889051

(Judge

Z00b NOV -I A II'

F9L ED

, PARTIES, SUMMONS
{ CERT IL ( ) SHERIFF ( .) WAVE
( ). CESS SERVER ( ) NON
CLERKS FEES ^S 11C
SECURITY FOR COST
DEPOSITED 8Y ^
FILING CODE a a

COMES NOW Appellant, Hamilton County Educational Service Center, who hereby serves

Notice o f its Appeal from the Decision of the Staff Hearing Officer of the Industrial Commission of

Ohioo-dated September 1, 2006 numbered 03-889051. This Order denied Appellant's Motion for a

Finding of Fraud, and specifically Appellant's Motion that the Industrial Commission of Ohio

exercise its continuing jurisdiction under R.C. 4123.52 and find that Appellee was not within the

course and scope of her employment when she was injured in a motot vehiele accident that occurred

on or around March 19, 2003.

S2.id Order was further appealed to the Industrial Commission of Ohio, who refusQd to hear.

_
--- -Appellant's -appeal byord'ef dat^,d--Septetttber 23;-2006 =iff:clatm tlumber 03=889051-;-Daizorua --



s the claimant-employee and Hamilton County Educational Service Center is the employer.

Said appeal is taken pursuant to Ohio Revised Code 4123.512,

Respectfully submitted,

David J. Lampe ( ^3. 90)
ENNIS, ROBERT FISCHER CO., LPA
121 West Ninth Street
Cincinnati, Ohio 45202-1904
(513) 421-2540
(513) 562-4986 facsimile
dl amp eO,erflegal. com

Attorney for Appellant, Hamilton County
Edacational Service Center

CEI2TIFICATE OF SERVICE

The undersigned hereby certifies that a copy of the foregoing Notice of Appeal was served

upon Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1S` Floor,

Cincinnati, Ohio 45202, attorney for employee, Daizonia Benton, and upon William E. Mabe,

Administrator, Ohio Bureau of Workers' Compensation, 30 West Spring Street, Columbus, Ohio

43215, via ordinary U.S. mail, this 3r^day of November, 2006.



The IndustrtalCotnmission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051 Claims Heard: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

DAIZONIA N. BENTON
25 EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

IC-12 Notice Of Appeal filed by Employer on 09/18/2006.
Issue: 1) Fraud

Pursuant to the authority of the Industrial Commission under Ohio Revised
Code 4123.511(E), it is ordered that the Appeal filed 09/18/2006 by the
Employer from the order issUed 09/01/2006 by theStaff Hearing Officer be
refused and that copies of this order be mailed to all interested parties.

This appeal was reviewed by two Staff Hearing Officers on behalf of the
commission. Both Staff Hearing Officers concur with this decision.

ANY PARTY MAY APPEAL AN ORDER OF THE COMMISSION, OTHER THAN A DECISION AS
TO EXTENT OF DISABILITY, TO THE COURT OF COMMON PLEAS WITHIN 60 DAYS AFTER
RECEIPT OF THE ORDER, SUBJECT TO THE LIMITATIONS CONTAINED IN OHIO REVISED
CODE 4123.512.

Date Reviewed: 09/19/2006 (BJ)
Typed By: bb C. Matthews
Date Typed: 09/20/2006 Staff Hearing Officer
Findings Mailed: 09/23/2006

Electronically signed by
C. Matthews

The parties and representatives listed below have been sent this record of
proceedings. If you arenot an authorized representative of either the
injured worker or employer, please hotify the Industrial Commission.

03-889051
Daizonia N. Benton
25 Euclid Ave
Cincinnati OH 45215-4217

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

Risk No: 33100051-0
Hamilton County Educational Service
11083 HamiTton Ave
Cincinnati OH 45231-1409

ID No: 10-80
*'**Gates McDonaldCompany"'*"'
PG Box 182032.
Columbus OH 43218



The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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FILE.No.601 09i15 '06 PM 02:26 ID:ENN]S ROBERTS & FISCHER FAX:5i3 562 4986

CLAIM NUMi3RR: 03-889051

i
I

Industrial Cornmisxion of Ohio

Fmvloy ee:
Duiznniu Bealon
707 t3unu Avenuo, Apl.7
Cincinnatl, Ohio 45216
County:
1'elephone:

Clnimnnt Remeaenta(J.v¢^'t ID:
Qrcgory W. Dcihnan, St'., 13sq.
Webet• Dickey & Ballntan
8131iroedwey Street, I" lour
Cincinnnti,Ohtu 45202
Telephone: (513) 621-2260
Fax; (513) 621-2389

NOTTCE OF APPEAL

Gmnlovar:
Hamiltan Crxmty Bducatiunal Servieo Center
11083 flamiltnn Avenue
Cincinnnti, Ohio 45231
County! [tamiltun County, Ohio
Teicplinne: (513) 674-4200

T'imnlayer ftet)roPPntfttive's lD:
Dnvid J. Ltunpo
Rnnle, Roberts & Fischer Co., L.P.A.
121 W. Ninth Strcct
Cincittnati, Ohio 45202
'1'olophonu: (513) 421-2540
Fax: (513) 562-0986

PAGE 3

COMES NOW the employer, Hamilton County Arluoatinnal Service Center, wha heruby uppbals the
Septunibcr I, 2006 Order of the staff Iteuhig oiTicer denying the emplayer's Mntion for u A'inding of
['raud. 'lYre emptoyor asser(s that etnplnyee, Daizonin Benton, was nul within the courae and scope of
eniployment when she wua Iry'urud In a motor vehicle accident nn March 19, 2003. As such, tho
emplayee's filittg of e claim to participate in the btmefits of tho Ohio Workere' Canpensatinn Fund for
in)urle8 arisipg out of the Marvh 19, 2003 motor vohiole nccident was false and frnudulunl.

Itespoct('utly submitted,

TRACKED ON
N^'l^PPEA4.a a

D^
l1^1TIP^.

y

='3JJVr.

David J. Lu e( 072890)
RNNIS, ROO S& h'tSC118it, L.P.A.
121 WeslNinth Street
Cincinnati, Ohin 45202
'1'ulcphone: (513) 421-2540
h'nusiniitu: (513) 562-0986
^Ininpe(v),erll egnl.cn in

AtG+rney J'ar 1'smployer, Hnmrlton Cuunty
Erinc•rrfinnu/.5erufue C'unter

1

Reaeived Sep-15-OS 5:55 From-513 $02 4555 Ta-I.c.cintl. hearlna a Pate 003
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FILC No.601 09i15 '06 pM 02130 1D:ENNIS ROBERTS & FISCHFR FAX:513 562 4986 p(1GE 4

C>,RT1FlCAT& Ol' Su;RVICE

t cortity that a copy uf tho foregoing was suvod wns served upon Omgory W. Hellman, Sr.,

Weber Dickey &[3eltman, 813 Droadway Streat, 1" Fluor, Cincinnati, Oltio 45202, attnrney Cor

empluyce, Daiznnia Benton, and upnn Daizonia Benlon, 25 fnclid Avenue, Cincinnati, Uhiu 45215, via

ordioaryU.S.mall,this IS_dayofScptctnbor,2006.

2

Received 3ep-16-66 16:0 Fruo-613 662 4666 iu-I.c.clntl. hearlnr d Paee 661
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The Industrial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

Claims Heard: 03-889051

DAIZONIA N. BENTON
25. EUCLID AVE
CINCINNATI OH 45215-4217

Date of Injury: 3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-S1; RADICULOPATHY.

This matter was heard on 08/29/2006 before Staff Hearing Officer Norman W.
Litts, Jr. pursuant to the provisions of Ohio Revised Code Section
4121.35(B) and 4123.511(D) on the following:

APPEAL of DHO order from the hearing dated 06/14/2006, filed by Employer
on 07/07/2006.
Issue: 1) Fraud

Notices were mailedto the injured worker, theemployer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, Mr. Bellman, Ms. Woods
APPEARANCE FOR THE EMPLOYER: Mr. Lampe, Ms. Myers, Ms. Jones, Ms. Siegel

Mr. Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
06/14/2006, is affirmed with additional reasoning.

The employer's appeal, filed 07/07/2006, is denied.

The employer's C-86 motion, filed 02/03/2006, is denied.

The employer's motion requesting that the Industrial Commission exercise
the continuing jurisdiction provisions of ORC 4123.52 and revisit the
allowance of this claim on the grounds that the injured worker committed
fraud is denied.

This claim is predicated upon a motor vehicle accident which occurred on
03/19/2003 when the injured worker was in route from her office to Group
Health Associates in Clifton to pick up a medical form for a child enrolled
in a head start program.

The employer acknowledges the fact that a motor vehicle accident involving
the injured worker occurred on 03/19/2003. However, the employer alleges
that the injured worker has been untruthful, or fraudulent, concerning the
purpose of her trip to Clifton. Specifically, the employer argues that the
injured worker was not on herr way to pick up a child's medical record at
the time of the motor vehicle accident. Further, the employer argues that
the injured worker fraudulently misrepresented the purpose of her trip in
order to secure Workers' Compensation benefits.

The Staff Hearing Officer rejects the employer's argument.



The IndustrialCommission of Ohio

RECORD OF 1'ROCEEDINGS

Claim Number: 03-889051

The Staff Hearing Officer finds that there is absolutely no evidence that
the injured worker has misrepresented the purpose of her trip to Group
Health Associates on 03/19/2003.

Rather, the testimony of the witnesses at hearing supports the injured
worker's position.

Ms. Charm Siegel, the individual in charge of the medical records at Group
Health Associates in Clifton, testified that the injured worker's story was
plausible. Ms. Siegel stated that it was possible that the injured worker
was on her way to retrieve a medical form filled out by a doctor at Group
HQalth Associates. Ms. Siegel further stated that the records department
at Group Health Associates would not have a record of a form filled out by
a doctor at Group Health Associates if the form was presented directly to
the pediatrics department and the doctor signed the form and returned it to
the party requesting the doctor's signature.

Ms. Diana Woods was the Injured worker's supervisor on 03/19/2003 and Ms.
Woods testified that the injured worker's story is plausible.
SpecificalTy, Ms. Woods testified that it was in the scope of the injured
worker's employment to pick up medical records. Ms. Woods further
testified that it was not uncommon for an individual with the injured
worker's job to pick up medical records.

Based on the testimony of Ms. Siegel and Ms. Woods, the Staff Hearing
Officer concludes that there Is no evidence that the injured worker
fraudulently misrepresented the purpose of her trip to Clifton on
03/19/2003.

Accordingly, the employer's C-86 motion filed 02/03/2006 is denied.

All evidence on file was reviewed.

This order is based on the testimony of Ms. Woods, Ms. Siegel and the
injured worker.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St„ Suite 600 - 6th Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed, 08/30/2006

Findings Mailed:, 09/01/2006

Norman W. Litts, Jr.
Staff Hearing Officer

Electronically signed by
Norman W. Litts, Jr.

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051 ID No: 16150-90
Daizonia N. Benton Gregory W Bellman
25 Euclid Ave 813 Broadway St 1st Fl
Cincinnati OH 45215-4217 Cincinnati OH 45202

-43-



The Industrial Commission otOhio

RECORD OF PROCEEDINGS

Claim Number: 03-889051

Risk No: 33100051-0 If)?No: 10-80
Hamilton County Educational Service ***Gates McDonald Companyw**
11083 Hamilton Ave PO Box 182032
Cincinnati OH 45231-1409 Columbus DH 43218

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-05
***BWC - Special Investigations Uni
3D W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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OHIO BUREAU OF WORI{ERS' COMPENSATION

Injured Worker: Daizonia Benton
2152 Millvale Court
Cincinnati, Ohio 45225-1248

Employer: Hainilton County Edueation Set-vice Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

NOTICE OF APPEAL

Claini #: 03-889051

The employer, Hamilton County Educational Service Center, hereby serves riotice that it

appeals the June 27, 2006 Order of the District Hearing OfHcer on the employer's C86 Motion to

assert its contincung jurisdiction and vacate the Bureau of Workers' C.ompensation Order dated

Maroh 9, 2005 which allowed this claim. The employer contends that at the time of the

cmployee's March 19, 2003 motor vehicle accident, she was not within the course'and scope of

her employtnent, and that the employee fraudulently reported her injury as a workplace injury.

Respectfully subtnitted,

-D
David 1. Lampe (2890)
ENNIS, ROBERT & FISCHER, L.P.A.
121 West Ninth Street
Cincinnati, Ohio 45202
Te]ephone: (513) 421-2540
Facsimile: (513) 562-4986
dlatnpe(WerflcQal. com

Authorized Representative of Employer,
Flamilton County Educational Service
Center



CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served up© i Daizonia Benton, 2152

Millvale Court, Cincinnati, Ohio 45225-1248, and upon Gregory W. Bellman, Sr., Weber

Dickey & Bellman, 813 Broadway Street, 1" Floor, Cincinnati, Ohio 45202, via ordinary U.S.

mail, this iday of July, 2006.

1
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Z



The Indnshial Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2060871 Daizonia N. Benton

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

Claims Heard: 03-889051

Date of Injury: 3/19/2003

RN^lIr^B 4!^^
JUN 2 7 2006

Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC L5-SI; RADTCULDPATHY.

This matter was heard on 06/14/2006 before District Hearing Officer Joseph
W. Meyer pursuant to the provisions of Ohio Revised Code Section 4121.34
and 4123.511 on the following:

C-86 Motion filed by Employer on 02/03/2006
Issue: 1) Fraud

Notices were mailed to the Injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensationnotlessthan 14days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Injured Worker, G. Bellman
APPEARANCE FOR THE EMPLOYER: M. White, T. Lampe, Ms. Jones, Ms. Gates,

Ms. Monroe, Ms. Woods
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Employer on 02/03/2006 Is denied.

It is the finding of the District Hearing Officer that the employer of
recard requested that the Industrial Commission of Ohio assert its
continuing jurisdiction and vacate the Bureau of Workers' Compensation
order dated 03/09/2005, which allowed the claim. In its motion, the
employer alleged that the claim was allowed due to the injured worker's
fraudulent activities. Specifically, the employer alleged that the injured
worker lied about the fact that she was in the course of and scope of her
employment at the time of the motor vehicle accident on 03/19/2003, which
is the incident that caused the injured worker's injuries allowed in the
claim.

It is the finding of the District Hearing Officer that the employer has not
met the burden of proof establishing that the injured worker committed
fraud or lied about the reasons she was traveling to a Group Health
Associates office on 03/19/2003. Specifically, there is no evidence to
support the allegation that the injured worker lied. There Is no evidence,
either in the claim file or in the testimony presented at hearing, that
established that the injured worker lied about the reasons for her travel

at the time of the motor vehicle accident on 03/19/2003, Actually, Ms.
Diane Woods testified that it was part of the injured worker's job to
travel to medical offices to obtain medical records for children
participating in head star£ programs. Ms. Woods testified that due to
state audits it was necessary to obtain the medical records in an expedited

fashion.

DHOSFCT2 Page 1 sn/sn
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RECORD OF PROCEEDINGS
Claim Number: 03-889051

Therefore, it is hereby the order of the District Hearing Officer that the
employer's request for a finding of fraud and order vacating the Bureau of
Workers' Compensation order dated 03/09/2005 is denied.

This order is based upon the testimony of Ms. Woods presented at hearing,
the testimony of Ms. Jones presented at hearing, the testimony of Ms. Gates
presented athearing, the testimony of Ms. Monroe presented at hearing and
the local travel expense report statements filed by the employer of record
on 01/24/2006.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.com or_^,he Appeal
(IC-12) may be sent to the Industrial Commission of Ohio
Cincinnati District Office, 125 E. Court St., Suite 60jY-/6th Floor,
Cincinnati OH 45202.

Typed By: sn
Date Typed: 06/21/2006
Date Received: 03/22/2006
Notice of Contested Claim: 03/21/2006
Findings Mailed:

-48-
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The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorizedrepresentative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton AVe
Cincinnati OH 45231-1409

DHOSFCT2

Jos ph W. Meyer
Di trict Hearing

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company*"*
PO Box 182032
Columbus OH 43218

ID No: 217682-91
David Lampe, Attorney
121 W 9th St
Cincinnati OH 45202

ID No: 2000-D5
***BWC - Special Investigations Uni
30 W Spring St. L-28
Columbus OH 43266-0581

BWC, LAW DIRECTOR
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Daizonia Benton, 2152

Millvale Court, Cincitmati, Ohio 45225-1248, and upott Gregory W. Belhnan, Sr., Webcr

Dickey & Bellman, 813 Broadway Street, 15 Floor, Cincinnati, Ohio 45202, via ordinary U.S.

tnail, this day of July, 2006.

David J, Lampe



OHIO BUREAU OF W012KE12S' COMPENSATTON

Injured Worker: Daizonia Benton
2152Millvale Court
Cincinnati, Ohio 45225-1248

Employer: 1-lamilton County Education Service Center
11083 Hamilton Avenue
Cincinnati, Ohio 45231

C-86 MOTION

Claim #: 03-889051

Employer, Hamilton County Educational Service Center, hereby moves the Ohio Bureau

of Workers' CompensationClndustrial Commission to revoke and/or vacate its decision to allovl

injured worker, Daizonia Benton, to participate in the workers' compensation fund for the

conditions, of.• sprain of neck; sprain of lumbar region; contusion of left elbow; and additional

allowances of spondylolisthesis at L-5; herniated disc at L5-Sl; and radiculitis arising out of a

March 19, 2003 automobile accident. The basis for Employer's Motion is that the injured

worker was-not within the course and scope of her employment at the time she was involved in

the March 19, 2003 automobile aceident which allegedly caused her industrial injury.

Employer will present evidence that the injured worker's stated reasons for traveling to

Group Health Associates' Clifton office on March 19, 2003 to obtain medical records for a

student and/or client were false and fraudulent and that the injured worker was, in faet, not

perfo#m'ing:# ftrpetion of her employment with the Employer at the time.of the aforerrientioned

autontobile accident.



In support of this Motiott, the Employer has previously filed with the Industrial

Commission of Ohio the following:

(1) The March 19, 2003 Ohio traffic crash report;

(2) Hamilton County Educational Service Center Head Start local tr-avel

(3)

expense statements for the injured worker for March of 2003;

Fiamilton County Head Start sick leave usage form for, employee

specifying dates of requested leave of March 20, 2003 through March 28,

2003;

(4) March 14, 2005 correspondence from Karen Monroe at Hamilton County

Educational Service Center identifying employee's days missed froin

work following the March 19, 2003 automobile accident;

(5) Harnilton County Head Start program job description for a family

education associate;

(6) February 17, 2005 First Report of Injury or Occupational Disease filed

with the Bureau of Worker's Compensation;

(7) May 6, 2002 minutes of meeting defining the job responsibilities of a

family education assodiate;

(8) Affidavit of Dianne Woods;

(9) October 27, 2005 deposition transcript. of injured worker, Daizonia

Benton.

In addition to the previously filed docuanents, the Employer files, in conjunction with this

Motion, monthly attendance rosters for Hamilton County Educational Service Center Head Start

for Children's World Forest Park; Scotland CC; and Sharon Hill Forest Park for the month of

Ivlarnh, 2003. Employer is continuing to investigate th'tr,,ekiin:ancLv,t^J supplement this Motion



with additienal documents upon receipt. Cop

counsel_ for the injured wor.ker.

es of all additional docuinents will be served upon

Respectfully submitted,

N`

David J. Lampe 0 72890)
ENNIS, ROBER & FISCHER, L.P.A.
121 W-est Ninth Street
Cincinnati, Ohio 45202
Telephone: (513) 421-2540
Facsimile: (513) 562-4986
dlariipea,ecflegs.l: com

Aasthorized .Representative of Employer,
Hamilton County Educational Service
Center

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon counsel for inured worker,

Gregory W. Bellman, Sr., Weber Dickey & Bellman, 813 Broadway Street, 1st Floor, Cincinnati,

Ohio 45202, via ordinary U.S. mail, this day of February, 2006.

`)"
David J. Lamp

-52-
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The Industrial Commi.ssion of Ohio

RECORD OF PROCEEDING

.Claim Number: 03-889051
LT-ACC-PE-COV

PCN: 2051671 Daizonia N. Benton

Claims Heard: 03-889051

^INDINGS MAILED
JAN i 8 2UUo

03-327870 - Ref

DAIZONIA N. BENTON
2152 MILLVALE CT
CINCINNATI OH 45225-1248

Date of Injury: 3/19/2003 Risk Number: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT; HERNIATED DISC LS-S1; RADICULOPATHY.

This matter was heard on 01/26/2006 before Staff Hearing Officer
Christopher M. Kalafut pursuant to the provisions of Ohio Revised Code
Section 4121.35(B) and 4123.511(D) on the following:

IC-12 Notice Of Appeal of DHO order from the hearing dated 12/12/2005,
filed by Employer on 12/30/2005.
Issue: 1) Additional Allowance - SPONDYLOLISTHESIS AT L5

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additional Allowance - RADICULITIS

Notices were mailed to the injured worker, the employer, their respective
representatives and the Administrator of the Bureau of Workera'
Compensation not less than 14 days prior to this date, and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: Bellman
APPEARANCE FOR THE EMPLOYER: Lampe, D. Jones, T. Seta, Collopy
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

The order of the District Hearing Officer, from the hearing dated
12/12/2005, is affirmed.

The injured worker's C-86 motion filed 04/27/2005 requesting allowance of
the additional conditions of HERNIATED DISC AT L5-S1 AND RADICULOPATHY is
granted.

The Hearing Officer finds that the requested conditions are causally
related to the 03/19/2003 industrial injury and the allowed conditions in
the claim.

Therefore the claim is additionally allowed for the conditions of HERNIATED
DISC AT L5-S1 AND RADICULOPATHY.

The portion of the C-86 motion filed 04/27/2005 requesting allowance of the
additional condition of spondylolisthesis at L5 is dismissed per the
injured worker's representative's withdrawal of that condition at hearing.

The Ffearing Officer's decision is based on the report of Dr. J. Eislen
dated 04/04/2005 and the report of Dr. Meyer dated 12/01/2005.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed nnline at www.ohioic.com or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Cigcinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

sn/snS'H61 Page 1



The Industrfa1 CommLsston of Ohio

RECORD OF PROCEEDING
Claim Number: 03-889051

Typed By: sn
Date Typed: 01/26/2006

t̂40 ^
risto her M Kalafut
aff Hearing Officer

FINDINGS M LIA ED
JAN 28 2006 I

Findings Mailed:

The parties and representatives listed below have been sent this record of
proceedings. If you are not an authorized representative of either the
injured worker or employer, please notify the Industrial Commission.

03-889051
Daizonia N. Benton
2152 Millvale Ct
Cincinnati OH 45225-1248

Risk No: 33100051-0
Hamilton County Educational Service
11083 Hamilton Avenue
Cincinnati OH 45231

ID No: 16150-90
Gregory W Bellman
813 Broadway St 1st Fl
Cincinnati OH 45202

ID No: 10-80
***Gates McDonald Company***
PO Box 182032
Columbus OH 43218

BWC, LAW DIRECTOR
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FILE No.602 12i30 '05 Pt1 03:44 ID:ENNIS ROBERTS & FISCHER FAH:513 562 4986 PAGE 2

lnduatrial Cnmminsion of Ohio

CLAIM NUM1iL{Jt: 0:1-889051

Iteapecttttlly suhmitteri, ^t' O z

rrt

I]avid .l. I.nmPe ((7.X90) " o C;.
6NNIS 2OBF LtBART FiSCHER, ,-
121 Wcst Nintlt 8n'oot
Cincinnati, Ohio 45202
I'elerhttne: (51:i)421-2.54(1
Facsimife: (513) 562-4986 ^.:frr
clfa-mne(a),eltlcT al.com

Aftnrney fnr Mamllron r"aunlv E'dtrrotiemal
5'ervfae Center

Empley-0S:
I)nivnnia Aonton
707 I3urtta Avenue, Apt. 7
Cincurnati, Qhi n 45216
County;
Telephone:

Clgkghnt ,tolqreaantatlve'e Ty:
Circgory W, Delitnan, Sr., I3sq.
Weber IIickey & Hellman
'51373routiway Streat, V' Floor
Ctncim7ati, Ohio f+5202
TCIOphonGt (513) 621-2260
Rax: (513) 621-2389

NO"I'ICl': OF APPEAL

r'O,gBI31'ei^
Hamilton County Educotionul Service Center
11083 tlamilton Avenue
Cinuionati, Ohio 45231
Couuty: IIamilton County, Ohio
'relephone: (513) 674-4200

)Cmp_to,yerRruqlrgpentattve'x :
David J. T.antlJc
Rnnia, Robarts & FiuoHcr Co., L.P,r4
121 W. Ninth htroet .
Cincittnati, Ohio 45202
TcJcphono: (513) 421-2540
Nax: (513)562-49$6

CQMJ:S NOW Gtnployer, llauulton County l2duoational Sctvioa Centeet by nud tluuugli auuuscl, uuJ
hereby serves notice nt' ita sppeal of'the deoielon of tho diotriot hearing offioar for odditional alJowanoeo
nf epondylolisthesia at L5; and additional aliowatice of herniated diao at TS-91 as a rrsult of an allegad
March 19, 2003 workplaco italury. ft is the positlon of the employer that said conditions were not cauetttt
by thc workplacc injury.

CF.RT F>•CATE OF $F,RViC1t.

I cettify that a copy of the foregoing waa nerved waa sorved upon Clnimcent's ruprnuontative and

upon (Jates McDonald, 11.0. 13ox 182032, (;olumbus, ()hio 43218, via ordinary U.S. mail, this !^! day

of Uuoomhnr, 2005.

8eoelved Doc-38-;'065 1647 Fiom-519 6B2 4686 , To-IC CINCINNATI

--,
^i C1n
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The Industria! Commission of Ohio

RECORD OF PROCEEDINGS

Claim Number: 03-889051
^ LT-ACC-PE-COV

PCN: 2051671 Daizonia N. Benton

^

DAIZONIA N. BENTON
Z152 MILLVALE CT
CINCINNATI OH 45225-1248+i4

?i

vi Date of Injury: 3/19/2003

Claims Heard: 03-889051

03-327870 - Ref

RiskNumber: 33100051-0

This claim has been previously allowed for: SPRAIN OF NECK; SPRAIN LUMBAR
REGION; CONTUSION OF ELBOW, LEFT.

ThiS matter was heard on 12/12/2D05 before District Hearing Officer Lisa
Grosse pursuant to the provisions of Ohio Revised Code Section 4121.34 and
4123.511 on the following:

C-86 Motion filed by.In,7ured Worker on 04/27/2005
Issue: 1 ) Additional Allowance - SPONDYLOLISTHESIS AT L5

2) Additional Allowance - HERNIATED DISC AT L5-S1
3) Additional Allowance - RADICULITIS

Notices were mailed to the injured worker, the omployer, their respective
representatives and the Administrator of the Bureau of Workers'
Compensation not less than 14 days prior to this date and the following
were present for the hearing:

APPEARANCE FOR THE INJURED WORKER: G. Bellman
APPEARANCE FOR THE EMPLOYER: 0. Lampek Monroe; D. Jones; M. White
APPEARANCE FOR THE ADMINISTRATOR: No Appearance

It is the order of the District Hearing Officer that the C-86 Motion filed
by Injured Worker on 04/27/2005 be granted to the extent of this order.

The District Hearing Officer finds that there is a causal relationship
between the reluested conditions HERNIATED DISC AT L5-SI AND RADICULOPATHY
and this industrial injury.

Therefore, this claim is additionally allowed for those conditions.

The District Hearing Officer further finds that the Injured Worker's
attorney withdrew the request for the additional allowance of the condition
SPONDYLOLISTHESIS AT L5. Therefore, that condition is dismissed from
consideration.

This order is based on the medical reports of Dr. Jessie Eislen dated
04/04/2005 and Dr. Meyer dated 12/01/2D05.

An Appeal from this order may be filed within 14 days of the receipt of the
order. The Appeal may be filed online at www.ohioic.dom or the Appeal
(IC-12) may be sent to the Industrial Commission of Ohio,
Cincinnati District Office, 125 E. Court St., Suite 600 - 6th Floor,
Cincinnati OH 45202.

Typed By: clr
Date Typed: 12/12/2005 Lisa Gfosse
Date Received: 06/14/2005 District Hearing Officer
Notice of Contested Claim: 06/10/2005
Findings Mailed:

-56-
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The Industrial CommLssion of Ohio

RECORD OF PROCEE;DING:S>s='""r

In

Claim Number: 03-889051 FINDINGS MAILED

DEC 15 2005

. r4
^l^ .iz^

The parties and representatives listed below have been sent this record of

^ proceedings. If you are not an authorized representative of either the

vd injured worker or employer, please notify the Industrial Commission.

^
03-889051 IO No: 16150-90

v4
Daizonia N. Benton
2152 Millvale Ct

Gregory W Bellman
813 Broadway St 1st Fl

Cincinnati 0H 45225-1248 Cincinnati OH 45202

Risk No: 33100051-D ID No: 1D-80
^ Hamilton County Educational Service ***Gates McDonald Company***

11083 Hamilton Avenue PO Box 182032
Cincibnati OH 45231 Columbus OH 43218

^

BWC, LAW DIRECTOR

-57-
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Correspondence

Injured worker: DAIZONIA N,6[NTON
Service: Correspondence

#BWNFVSQ
#IW16990429852930#

DAIZONIA N BENTON

943 WAYCROSS RD

CINCINNATI OH 45240-3021

Injured worker: DAIZONIA N BENTON

Claim #:03-889051
DOI:03/19/2003

03/09/2005
Date Mailed

hage-1 of 2

Claim number: 03-889051 Employer's name: HAMILTON COUNTY EDUCATIONAL S
Injury date:
Claim type:

03/19/2003
Accident

Policy number:
Manual number:

33100051-0
9434

An application for workers' compensation benefits was filed 02/18/2005 on
behalf of the injured worker, requesting the allowance of this claim for
the following injury description:

"In a motor vehicle accident. Headedto Group Health Associates to pick up
medical forms of one clients for Headstart purposes. IW going S. on Vine and
other vehicleturned left off vine onto North Bend Rd. and hit iw vehicle on
drivers side between lf. front fender and left driver door."

The claim is ALLOWED for the following medical condition(s):

Code Description

847.0 SPRAIN OF NECK
847.2 SPRAIN LUMBAR REGION
923.11 CONTUSION OF ELBOW

Body Location Part of Body

LEFT

Thisdecisibn is based on:
Medical documentation in file reviewed on 3/4/2905 by Judith Wachendorf, M.D.

Medical benefits will be paid iri accordance with the Ohio Bureau of
Woikets' Compensation (BWC) rules and guidelines. The injured worker
i's encouraged to forward the information above to all health care
providers involved in this claim.

BWC will considercompeinsation benefits based on medical evidence of
continued disability and/or wage iinformation.

The injured worker may be eligible for rehabilitation services, which
,may-hetp himoT her return to workmorequickly andsafely.Please
coritact either BWC or your managed care.organization for more

informaty,on regarding rehabilitation services.

TheAdministrator finds there is insufficient evidence to siapport temporaty

' ♦ /nti,rtrvn.f .



Co Tespondeu.Qe

tbtal disability from 12/6/2004 and continuing as being related to the 3/19/2003

injury. This is based.on surgery on 7:2/6/2004for. L5-S1 Spondylosis and
Sponodylolisthesis which is insufficient to support as part of this claim.

'Shis order is subject to any current family support order(s).

Ohio law requi.resthat BWC allow the injured worke=or employer 14 days from

1 BWC i7se Only

06/03/04

Page2of2
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LEXSEE 2001 OHIO 8720

- TIdERESA A. BROWN, Appellant, - vs - THOMAS ASPHALT PAVING CO., INC.,
Appellee, JAMES CONRAD, ADM INISTRATOR, BUREAU OF W ORKERS'

COMPENSATION, Appellant.

CASE NO.2000-P-009g

COURT OF APPEALS OF OHIO, ELEVENTH APPELLATE DISTRICT, POR'I'-
AGE COUNTY

2007 Ohio 8720; 2001 Ohia App. LEXJS 5659

Decentber 14,2001, Decided

PR(QRITISTORY: ["I] CHARACTER OF PRO•
CEEDINGS: Administrative Appeal from the Court of
Common Pleas. Case No. 98 CV 0549.

DISPOSITION: 1'rial coun's judgment was reverscd
and judgment was entered for appellan(.

COUNSEL: ATTY: WILLIAMA:THORMAN, BI,
Columbus, Oli, (For Appellant, Theresa A. Browu).

ATTY, ELEANOR J. TSCIIUGIJNOV, Akron, OH,
(For Appellee).

BETTY D. MONTGOMERY, OHIO ATTORNEY
GENERAL, IAMES P. MANCINO, ASSISTANT AT-
TORNEY GENERAL; Cleveland, OH, (For Appellant,
Jaines Conrad).

JUDGES: HON. WILLIAM M. O'NEILL, P.1., HON.
ROBERT A, HADER, J., HON. DIANE V.
GRENDELL, J. O'NEiLL,-P.1., concurs, GRENDELL,
J., concurs in part and dissents in part with concurfing
and dissenting opinion.

OPINION BY: ROBER'I' A. NADER

OPINION

NADER, J.

Appellants, Theresa--A. Brown ("Brown") nnd Ad-
rninistrator, Buresn of Workers' Compensation ("BWC")
2 3eat from the judgmerit of the Portage County Courg of

qtnmon Pleas terminat[ng Brown`s right to particinatg
in s}Wti+oriters^compelisablon system.

pn 1lovembet`iZ, 1990,,f3rown fifedan application
ft-wnrkers qbttpensation benefits W6ercin she statcd

thati onNovcmber2, 1990, wltiie working as a flag per-
son for appellee, "ihomas Asphalt Paving Co. ("Thomas
Asphalt"), she was struck by a car and sustained physical
(°21 injuries. Appetlee certified appellant's claim end the
lndustrial Commission of Ohio ("Indusuial Cornmis-
sion") pennitted Brown's claint for contusions to her left
and right legs, coniusion to her chest area, and chondro-
inalacia of the left piatella; appellee did not appeal from
the ftndings and orders oLthe Industrial Commission:

On July 23, 1993, appelioe filed a motion with tha
Industrlal Commission alleging fraud and seeking to
disallow Brolvn 5 claim. The Industrial Commission con-
strued appellee's motiort as a reqoest for relief and to
exercisc its continuing jurisdiction, pursuant to R.C.
41 Z3.52. After a haaring, a district hearing officer found:
"that tlte Empluyer [had] presenled insufficient evidence
to make a Rnding of fmud and disallowed this claim" and
denied appellee's motion. On appeal, a staff hearing offi-
cer affirmed the district hearing officees order. Appellee
again appealed, but the Industrial Commission refitsed
his appeal on September 7, 1995.

Subsequently, Thomas Asphalt filed a notice of ap-
peal in the court of common pleas. ' Pursuant to R.C.
4123. 512(D), Brown filed a eomplaint asserting her right
to participate [031 in the workcrs' compensation fund
and setting foTth ahe facts supporting lter position. Appel-
lee riled an answer and asserted the affirmative defense
of fraud. On January 12, 2000, Brown filed a motion to
dismiss, pursuant to CieR 11(ti)(1), alkging that the
court of common pleas did not havo jurisdiction to hear
the matter. Brown filed a motion to elarify the issues and
moJed (be court to impose the burden of proving the
elements of fraud upon appeliee. The court denieil
Brown's motions.

i

--.•,50-
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I While it is not disputed that Thomas Asphalt
cotnmenced an appeal in (he court of conimon
pleas, Thomas AsphaiCs noGce of appeal is nut
contained in the 6le. The record begins with the
complaint filed by Brown in the Portagc County
Cottrt of Common Pleas. Additionally, the record
contains the decisions of the fndusfriai Commis-
sion, but does not include the motions of the par-
ties or a transcript of the hearings. "

On July 28, 2000, the BWC atso liled a mution to
disntiss, arguing thal the lower court locked jurisdiction.
On August 8, 2000, the [w4] trial coutt overruled botli
motions to dismiss, relying on Tlwr'nns Y. Conrad (1998),

81 Ohio Si. 3d 475, 692 N.E.2d 205. A juty trial cont-
menced on August 8, 2000. Prior to 6eginning her case
in chief, Brown moved for a directed verdict, arguing
that appellee had not carried its bUrden. Her motion was
overruled. At the close of Brown's case, she moved for a
directed verdict and appellee moved for a diFected ver-
dict as to Browri s claims for injitrles to her cbest. Ttte '
court overruled Brown's motion, but granted appellee's
morion. After the parties had rested, Brown and the
BWC moved for a directed verdict, arguing that appailee
lrad not proven the elements of fraud Despite finding
that appellae had not established the elements of fraud,
the court denied appellant's motion for a directed verdict.

The jury retunted a verdict agaihst Brown, finding
thal she was not entitied to participate in the workers'
campensation fund for injuries sustained on Nbvember 2,
1990. Frum this judgrnent, appeliant ptesents the follow-
ing assignment of error:

"[1_1 The trial court erred when it overruled appel-
lam's motions to dismiss for lack u'f subject mattcr juris=
diction pursuanttoR.C 4123.512.

[«5] '[2] If the trial court had jurisdiction ta hear
the employer's appeal, the trial court erred when it placed
the burden of proof and lhe burden of going forward on
the injured worker."

In support of their first assignment of error, appet- '
lants argue that the decision of the Industrtal Comtnis-
sion did not terminate Brown's right to panicipate in the
workers' compbnsation fnnd, and thus, was ttot appeal-
able to the trial court. Felty v. AT&7'Technol6gias, (irc.:
65 Ohio St. 3d 234, 602 N.E.2d 1141rparagraph iwo of
the syllabus. Instead, they contend that the appropriate
remedy is an action in mandamu^. In. re5ponse, appellee
contends that the controlling law is set forth in Thomas v.
Conrad, supra, wherain.the Suprome eourt of Ohio ex-
plained thai the trial court has subject mattcr jurisdiction .
when an employer queations the claimapt's right to con-
tinue to participate by alleging fraud surrounding the
otalmant's Initiai application. The cmx of this appeal '
concems which decisions of the l'ndustrial Commission

Pagc 7,

nay he appealed to the court of common plcas pursuant
to 2C. 4123.512. Judicial review of Industrial Commis-
sion rulings ['61 may be sought in three ways: by direct
appeal, by f ling a rnandamus petition, or by an action for
deciaratory judgment, pursuant to R.C. 2721. Fefty, 65
Ohio St. 3da1237, "Which procedural mechanism a lili-
gant may choosa depends entirely an the nature of the
decision issued by the comtnission. Each of the three
avenues is strictly lintited; if the litigant seeking judicial
review does not make the proper cholce,the reviewing
court will not have subject niatter jorisdiction and the
case must be dislnissed." Id.

While direct appeal may be taken to the court of
tommon pleas witere, as in the instaiu case, the Industrial
Commission refuses to hear an appeal, the trial court's
jurisdictian in workers' compensation matters is limited.
See R.C. 4123.512(A). "Under R.C. 4123.512, claimants
and employers can appeal Industrial Commission orders
to a common pleas court. only when the order grants or
denies the claimant's right to participate." State ex re.
Liposchak et at. v, Industrial CorrrmLtsion of Olrio
(2000), 90 Ohio St. 3d 276, 278-279, 737 N.E.2d 519.
The Supreme Court of Ohio has cunsistently takcn ['7]
a narrow approach in interpreting R.C. 4123.512, for-
meriy-R.C. 4123.519: See, e.g., Felry, supra, at para-
graph two of the syllabus (holding that'bnce the right of
participation for a speciHc condition is determined by the
Industrial Commission, no subsequent rulings, exeept a
ruling lltal terminates the right to participate, are appeal-

, ablc ""• °) .

-• This court has previously taken a similar view in
Karper Y. Adminfstrator, Bureau of Workers' Compeqsa-
iion 1993 Ohio ifpp. LEX1S 6068 (Dec. 17, 1993 ), Trum-
bull App. No. 93-T-4863, unreported, wherein we held
that the coun of appeals did not have subject rnatter ju-
risdlctton to beat an appeal of llie comrnlssion's refusat to
vacate its previous order which did not relate to the righl
lo participata in Ibe Workers' Compensation Fund. We
are not persuaded by appellee's argument that 7Yionras,

_.supra, is controlling.

In Thomas, supra, the Supreme Court of Ohio ex-
plained (hat "its opinion did not change the reasoning in
Moore v. Trlrnble 1993 Ohlo App. LEXIS 6204 (Dec. 21,
)993), Franklin App. No. 93APE08-1084, unreported,
['8]and.lone$ v. ,Nussillon lid. of Edn., 1994 Ohio App,
L5XIS2891(June 13, 1994), Stark App. No. 94CA0018,
mtreportok in which the 'employers +'+ questloned the
claiments' right to continue to panicipate In the frtnd,
alleging fraud witb regard to facts surrounding the re-
spective claimadts' !n)tlal ctaims." Thomas, 81 Ohio Si.
3d at 478-479. HdwBver, thp court's explanation was
dtala and lhus, not binding. Therefore we conclude that
Ffarper is controlling in Ihe instant case; the court of
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common pleas lacked subject matter jurisdiction. Appel-
lant's first assigninent of error has inerit.

Whilo our conclusion as to appcllanl's assignment of
error renders hur second assignment.moot, we nole that
ihe coun crroneously plaeed the burdcn of proof on
Brown. On appeal to the Common Picas Court from an
orderof Ihe Iadustrial Commission under R.C. 4123.512,
"it must be presumed that the i.csue decided advcrsely
•t• is the only issuebefore the court." Brennan v. Young
(79961, 6 Ohio App. 2d 175, 217 N.E.2d 247.'fhus; the
scope of appellce's appeal would have been limired to tl-re
ultimate isere decided adversely by the lndusnial Com-
mission: [*9] whether the appcllee had sufficiently
proven the elements of fraud.

Pursuant to the decisions in Felry, supra and llarper,
sr+pra, 1993 Ohio App. LEXIS 6068 once the lodustrial
Commission niled that there was'rro fraud, the court of
common plgas lacked jurisdiction to review the commis-
siun's rtrling. Appcllant had.threc options regprding judi-
cial revicw of the industrial commission's decfsion: "by
direct appeal to the couns of common pleas under R.C.
{4123.512l, by fiting a mandamus petition in the Ohio
Supreme Court or in the rranklinCounty Couri of Ap-
peals, or by an action for declaratory judgment pursutit
to R.C. Chapter 2721." Felry, snpra; af 237. Review of
the record reveals that in the instant ease appeltantdid
not make the proper choice. Thus,. the Lake County
Court of Common Pleas did not havo subject matter ju-
risdiction and the case should havc been dismissed.

Fraud is an affinnativa defense upon which thede-
fendant has tlte burden of proof, pursuant to Civ.R. Q.
An administrutive finding of fraud will be made only if
the prima facie clements of the civii tort offraud are
established, as set forth in (3urr v. Board of County
Comm'rs of.Srark Connry (1986), 23 Ohio SG Jd 69, 491
N.E.2d 110), ["10) paragraph two ofthesyllabus, Since
appellee had the burden af proving fraud to the Industrial
Cotnmission, it follows that at a de novo trial in the court
of common pleas pursuant to R.C. 4123.512, appellee
also ltad the burden of proving fraud.

Based on the foregoing analysis, the court of com-
tnon plees lacked subject matter jurisdiction and its

Page 3

judgment must be reversad and judgment entered for
appellant.

JUDGE ROBERT A. NADER

O'NEILL, P.T. concurs,

GRENDELL, J., concurs in part and dissents in part
wiih concurringand dissenling opinion.

CONCUR BY: DIANE V. GRENDELL ( In Part)

DISSENT BY: DIANE V. GRF,NDELI. ( in Part)

DISSENT

CONCURIiTNG/DISSEN'fINC OPINION

GRENDELI., J.

I concur in the majority's reversal of the lower
court's decision in this case becattse I agree, with respect
to appellants' second assignment of error, thal the trial
court erred when it placed the burden of proof on appel-
IantBrown.

IHowever, I du not agree with the majority's ruling
on appellants' first assignment of errar. The lower court
did have subject matter jurisdiction in this case. Thomas
v. Conrad (1998), 81 Ohio Sr. 3d 475, 692 N.E.2d 205;
[• I 1[ Moore v. Tr{mble (Dec. 21, 1993), Franklin App.
No. 93APE08-Y084 unreported, 1993 Ohio App. LEXIS
6204; Jones v. Massillon ed. of F,dn. (Jtrne 14, 1994),
Stark App. No. 94 CA0018, 1994 Ohio App. LEXIS 2891.
1 believe tltat the reasonitrg of the'fenth Appellate Dis-
trict in Moore and the FIRh Appellate District In Jonee is
more persuasive than our holding in Harper v. Adminis-
tratar, Bureau of .Workers' Compensation (Dec. 17,
1993), Trumbull App. No, 93-T-4863, unreported, 1993
Ohio App. L8XlS 6068.

While appellants' first assignment of error is without
merit, I concur in the revcrsal of ehe Iower court's ruling
on thc basis of appeltants' second assignment of error.
This matter should be remanded to the irial court for fur-
ther proceedings, applying the proper burden of proof
standards.

JUDGE DIANE V. GRENDELL

-62-
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LEXSEE 1993 011f0 APP. LEXIS 6068

WAYNF. HARPER, Plaintiff-Appetlee,v. ADMINISTRATOR, BUREAU OF
WORKERS' COMPENSA'1'ION, et a)., Defendants-Appellants, GENERAL MO-

TORS CORPORATION, B.O.C. GROUP, Defendant-Appettee.

ACCELERA't'I.;D CASE NO. 93-T-4863

COURT OF APPEAIS OF O1410, ELEVENTH APPELLATE DISTRICT,
TRUMBULL COUNTY

1993 Oh (o App. L n7iJS 6068

Deceniber 17,1993, Dec(ded

PR[OR HISTORV: [• I ] CHARACTER OF PRO-
CEEDINGS: Civil Appeal (rom the Court of Common
Pleas. Case No. 90 CV 1728

DISPOSITION: JUDGMENT: Reversed and judg-
ment entered in favor of appellants.

COUNSEL: ATT'Y. JAMES M. CUTT6R, 85 East Gay
Street, 9500, Culumbus. OH 43215, For Plaintiff-
Appellea.

LEE FISHER, ATTORNEY GENE[tAL, OIANE J.
KARPRJSKI, ASSISTANT ATl'ORNEY GENERAL,
State OfFce Building, 12th Floor, 613 Superior Avenue,
Cleveland, OH 44113-t 899, For Defendattts-Appellants.

ATTY. EDWARD L. LAVELLE, ATTY. LYNN B.
GRIFFITH, [ll, P.O. Box 151, Warrod, OH 44482-0 1 5 1,
For Defendants-Appollee, General Moior Corporaiion,
t3.O.C. Group.

JUDGES: HON, DONALD R. FORD, PJ., IION. JU=
DITH A. CHRIS'TLEY, I., HON. ROBERT A. NADER,
J.

OPINION SY: DONALD R. FORD

OPINION

OPINION

I>ORD, P.I.

This accelerated calendar appeal has been submitied.
on the briefs oPthe partics.

The ittstam appeal arises out of thd Trombull County
Common P1eas Court. Appelianes, Administrator, Bureau

of Workers' Cotnpensation, and The Industrial Commis-
s[on of Ohio, appeal from tho denial of their motion to
vacete the trial court's order for lack of subject matter
jurisdiction.

Appellee, Wayne Hatper, contracted occupational
diseases described as flexor [021 tenosyttovitis of the teft
ring and middle fingers, and left carpal tunnel syndrome.
These claims vreec allowed and never appeated. Mr.
fiarper thereaftcr applied to participate for the additional
condition of left shoulder tmpingemetu syndrorne. The
district hearing officer granted hirn the right to partici-
pate for this condition, which decision the regional board
affumed. In an October 5, 1987 order, the 1ndtWrial
Commission refused appellec-employet's, Gencral Mo-
tnrs Corporatlon (GM), appeal of ihisaward. G M did not
appeal this awatd beyond the administrative level to tlte
court of common pleas.

. Mr. Harper was awarded tempomry total compensa-
tion on April 6, 1989, and his disability was found lo be
permanent as of October 22, 1988. The regional board
atflrmed this order un August 9, 1989.

On October 17, 1989; pursuant to R. C 4123.52, GM
:filcd a motion with ttte lndustriat Commission requesting
thal it set aside entirely the allowed shoulder olaim. Ap-
pareotly, GM had obtained new evidence from one of
Mr: Harper's former physicians indicating that at the time
Mr.Harper's claim was allowed, GM had roliod upon
misrepresentations regerding an undisclosed preexisting
shoulder condition. [«31 GM thus requested the com-
mission to vacate its eward of compensation on the basis
that the commission has inherent power, tttrough con-
tfnuing jurisdiction under R.C. 4123.57, to vacate its
prior orders upon the ground of fraud in their proct,m-
inont.



1993 Oh io App. LEXf 5 6068,4

After a hearing on July 3, 1990, tho deputies of ahe
cotnmission denied GM's C-86 motion to vacate because
GM had railed to prove the existcnce of any actual intent
to commit fraud on the part of Mr. Harper, and becauso
the issue of preexistence was argued at the district hear-
ing.

It is this order of the cornmission denying GM's re-
quest to set aside the allowance of. Mr. Harpcrs shoulder
claim that GM appoalcd lo the Trumbutl County Court uf
Common Plens on October 9, 1999.

Even though GM had been informed that Mr. 1-Iarper
could not be localed to inform him of his scheduled
deposition, GM chose to proceed, and filed a moiion
requesting an order that Mr. Harper he denicd the right to
participate in Ihe Workers' Compensation Fund bacausc
of his fhilure to attend a deposition and answer interroga-
torres.

On February 27, 1992, the cAurt granted GM's mo-
tion for judgmenl and sanctions, and decided that Mr.
Harper did not have the right to parttcipate ['dj fnr left
shoulder impingetnent syndrome for failure to prosecute
hls claim. Both the bureau and thecornmission alleged
that they never received copies of this entry.

OnMarch 20, 1992, unaware that the court had._..._.._.:_.,. ... .. .
granted GM's motion for judgment and sanctions, Mr.
Hatper's counsel draned an entry dismissing the matter
without prejudice, which the court signed on Marnh 23,
1992. However, on April 22, 1992, the coun rulcd the
entry stricken "as having bccn improvidentiy entered as
it is moot" in light of the February 27, 1992 eritry, which
denied Mr. Harper the right to patticipate.

On Junc 90, 1992, appellants filed amotion to va-
cate the Fcbruary 27, 1992 entry for the reasoa rhat the
court lacked subject matter jurisdiction, and that the en-
tty had never bean seived on appellanis. On March. 10,
1993, the trial court denied appellants' motion and or-
dured iltat since Civ.R. 58 was not compiicd with, the
appcal period would commence upoo service of the en-
try. Appellants filed a notice of appeal oh April 9, 1993.

I. The cotntnon pieas court lacked sub-
ject matter jurisdiction to hear the etn-
ployers appeal from a commission order
refusing to set aside a final prder that had
previously ['51 allowed.claimentWayne
Harper to participate in the workkers' eom-
pensation fund for mt injury to his left
shoulder, because the order.which the
employer appealed to court was not ap-
pealable pursuant to R.C. 4123.519."
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In their solo assignment of error, appellants assert
that the lrial court did not have subject tnatter jurisdiction
to hear GM's appcal from the order of tlte Commission
refusing to set aside its earlier decision allowing Mr.
Harper to prticipare in the Worker's Compensation
Fund. They therefore contend that the appropriate retn-
edy is a mandamus action. Appellees, however maintain
that the order appealed from involved Mr. Harpar's right
to participate in the Workcr's Cumpensation Fmrd, and
is, thererore, appealable to the Court of Common Pleas
mtdor R. C. 4123, 519.

in support of their contention, appellants argue that
what GM actually filed with the trial court was an appeal
from an order refusing ro rer aside a f+naf order, wltlch
did tiot rdate to W. Harper's actual right to participate in
Workers' Compensation, and witich was, therefore, "out-
side the normalappekiate roate. " We agree.

R.C. 4123.519 provides in pertinent part as follows:

"The claimant ['61 or the employer
may appeal a decision of the industrial
commission in any injury or occupa-
tion d'tsease case, other than a decision as
to the extent of disability, to the court of
common pleas of the county in wltich the
injury was inflicted'

Notice of appeal liom a decision of the hrdustrial
Commission or of its steff hearing ofFicer to the court of
common pleas must be filed by appellant within sixty
days a.fter the dateof receipt of the decision appealed
frorn, or thu date of receipt of tha order of the Industrial
Commission refusing to permit an appeal from a regional
board of review. A C. 4123.519, Further, the finality of a
commission determination, provided it is one from which
an appeal Is permided, anaches upon tlre (apse of r6e
appeal perlod which as stated, is sixty days. Pierca v.
Sornnrer (1974), 37 0hio St.2d 133, 135, 308 N.E.2d 748.

in Sommer, the order of the administrator disallow-
ing the applicant's claim for injuries was reoelved by the
applicant on January 9, 1970, and no appeal was taken
Croin that order. The court hcld that:

"[b]ecause appellee did not appeal froin
dte order of the administrator disallowing
his original claim, 1"7j the Court of
Common Pleas Iacked jurisdiction of the
subject matter of the appeal." Id.

. GM, employer in the instant case, did not appeal the
regional board's original allowance of Mr, Narpers craim
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within the mandated sixty days after the commission
refused GM's appeal of the award. Accordingly, the court
of common pleas lacked subject inatter jurisdictinn over
the appeal.

In further support of their argument, appellants cite
Srate ex rel. Board ojEducation v. Johas•ton (1979), 58
Ohlo St. 2d 132, 388 N.G.2d 1383_ The factual scenario
in the instant case nearly parrots that of Johnvton. In
Johnston, a ctaim was allowed nnd the employer's coun-
sel, somc threu years later, filed a motion with the com-
mission to vacate an award of permanent total disabillry
benefits on the ground that the prior order was entercd
without Imowledge of prior injuries. The comniission
refused to exercise jurisdiction for the reason that there
ltad been no showing of fraud, error, or new and changed
circumstances. The employer then filed an auion in
mandamus in the court of appeals praying that a writ
issue ordering the commission lo vacate its orlginal or-
ders. The court agreed that the cotnmission (*8] did not
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have jtttisdiction to vaente iIs prior order because em-
ployer's motion did not allege any new and changed cir-
cumstances, Id. at 136.

Based on the foregoing, we conclude that appellants'
solo assignment of error has merit, and that the trial court
did not havo subject tnatter jurisdiction to hear GM's
appeal from lhe comntission's refusal to vacate its Octo-
ber, 1987 award of Worker's Cotnpensation benefits to
Mr. Harper. The appropriata remedy for GM lios in man-
damus. Tha judgment of lhe lower court Is reversed, and
jttdgment is cntered in favor of appellants.

PRBSIDING JUDGE DONALD R. FORD

CHRISTLEY,1.,

NADER, J.,

Concur.

^65-
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DISPOSITtON: JUDGMENT: Reversed and Re•
manded.

Messillon Board of Education (employer) appeals
from thc judgmcnt entered in the Stark County Court of
Common Pleas dismissing its R.C. § 4123.519 appeal of
a decision by the Industrial Commission afOhio denying
emp'loyer's motion to disallow the Workers' Compensa-
tion ciaim oT Terry W. Jones (claitnant). The Commun
Pleas Court ruled that the Industrial Commission's deci-
sion not to decertify claimant's right to panicipate in the
State Insurance Fund was not an appoalable order under
R.C. (•2] § 41.23.519: Employer assigns as error:

dSSIGNMENT OFERRORNQ 1

COUNSEt.: For Plaintiff-Appellee: GEOFFREY J.-
SHAPIRO, 614 W. Superior Ave., ist FI., Cleveland,
OH 44113-1899.

For Defendant-Appellcest DAVID J. KOVACH, 615 W.
Superior Ave., 12th Fl., Cleveland, Oh 44113-L899.

For Defendant-Appellant: DEBORAH SESEK,
ROBERT C. MEYER, P,O. Box 1500, Akron, OH
44309.

JUDGES: Hon. W. Scott.Gwin, P1., Hon: Irene B.
Smait, J., Hoo. Sheila G. Farmer, J.

OPINION BY: W. SCOIT GW1N

OPINION

OPINION

Owln. A.J.

DEFENDANT-APPELLEES WES
TItIMBLE, ADMINISTRATOR, AND
THE fNDUSTRIAL COMMISSION OF
OHIO LACK STANDING TO SEEK
DISMISSAL OF DEFENDANT.
APPELLANT'S APPEAL UNDER R.C.
4123.519.

ASSIGNMENT OF ERROR NO. 2

THE TR]AL COURT ERRED AS A
MATFER OF LAW BY DISMISSING
DEFF.NDANT-APPELLANT'S APPEAL
FOR LACK OF JURSSDiCTtON UN-
DERRC. 4123.519.

By ApplicaGon for Payment of Compensation and
Medical Benefils filed with the Administrator of the Bu-
reau of Workers' Compensation, claimant alleged that he
sustained an injury to his righrknee in the cn,g[se of and_
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arising out of his employment as a.custodian for em-
ployer on July 22, 1991. Employer apparently ceni8ed
the claim and claimant began to reccive compensarlon
and other benefits Gom the State Insurance Fund.

On December 13, 1991, employer filed a motion
with Industrial Commission of Ohio seeking to decertify
andior disallow the within claim: Employer maintained
that iF had newly discovered evidence that cstablished
claimant's alleged work lnjttry was acmally the result of a
non-occupational recreational sports iqjtiry occurringtwo
years prior to (v3] the alleged employmenl injuty. Em-
ployor asserted that it "now rejects the ctaim based on
medical evidence which establisites the cause of injury
and disability to be outside the scope of employment."

The matter proceeded to tha Distrlct HearingOfHcer
of the Industrial Commission wherein Che Hearing Of^Ct•
cer found "insuf6cient evidence to. warrant a decertifica-
tlon of the instant claim." It wes therefore oidered that
the claim remain allowed for "tom ligament, right knee"
with appropriate contpensation and beneRts payable. The
Hearing Officer's decision was administrativeiy upheld
by the Canton Regional Boardof Review and the Iudus-
trial Commission of Ohio. .

As noted above, the commott pleas court dismissed'
etnployers appeal ofthe Induatrial Commission's deci.
sion on rhe basis that it was not appealable under R.C. §.
4123.519.

t

Through its first assignment, employer maintains
Wes Trimble, Administrator of the Bureau of Workars'
Contpensation and the lndustrial Cotnmission of Ohio
lacked standing to seek-dismissal of its appeal pursuant
fo R.C. § 4123.519. We find no mcrit in this claim. Em-.
ployer itself named the two entities as party defendants
in the inslant action and it oahnot (141 now c{airit that
they have nointerest in this matter.

Accordingly, we overrule employer's fust apsigned
error.

I I

Page 2

Through its second assignment, employer rnaintains
the common pleas court crred as a matter of law in dis-
missiag its appeal for want of jurisdietion pursuant to
R.C. § 4123.519. We agree.

• The Ohio Supreme Court has definitively held that
an lndustrial Commission's decision involving a claim-
ant's right to continue to participate in the State Insurance
Pund is appealable to the Common Pleas Court pursuant
to R.C.* § 4123.519: djrnres v. Lorain (1992), 63 Ohio
,St 3d 22, 584 N.E.Zd 1175, pamgraph one of the sylla-
bus. See, also, Fel1y v. AT&T Technologies, lnc. (1992),
65 Ohlu SY. 3d 234, 602 N.E.2d 1141. Setting aside se-
mantics, it is cJear from the fhcts of this case that em-
ployer sought to discontinue claimant's right to partici-
pal,e in the Stnte Insuranca Fund. As such, the lndustrial
Commission's decision involving the claimant's right to
continue to participate in the fund is appealable uttder
RC.§ 4123.519.

. Aecordingly, we sustain etnptoyer's second assigned
error, reverse the judgmcnt entered in the Stark County
Court of Common Pleas, Ohio, and remand [•5] this
cause to that court for fnnher proceedings accord[ng to
law.

By Gwin, P.l.,.

Smart, 1., and

Fanner, l., concur.

JUDGMENT ENTRY

For the reasons stated in the Memorandum-Opinion
on file, the jodgment entered In the Stark County Court
of Common Pleas, Oltio, is reversed and this cause is
remanded to that court for further proceedings according
ta law.

W. Scott Gwin

trenc 8alogh Smart

Sheila G. Fanner

JUDGES
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OPINION

OPINION

YOUNG, J.

Thls matter is before this court upon the appeal of
Rusry's Towing Serviee, Inc, appeilant, from fhe July 9,
1993 entry of the Franktin 'County Court of Common.
Pleas which danied appeliant's motion for relief Trom
judgment, Dospite appellant's failure to providt: thls ooutt
with assignmenu of error, as required by App.A 12, we
will consider the "issues" set forth 'ih appellant's brief as
fvllows:

'ISSUE NO. I

"Whether the decision of February 26,
1.993, which was never appealed was in
fact the final order of the Court of Com-
mon Pleas.

I . "ISSUE NO. 2

°Wirether tlte Rule 60(11) Motion tiled
by the Assistant Attomey ( r21 General
was properly filed and servud.

"ISSUE NO. 3

• "What is the effective date of thefiling
of the Motico for Rule 60(8) Relief by the
Assistant Attomey General,

"Whether a Motion for Relief Pursuant
to Ohio Rules of Civil Procedure Rule
P(H) is appropriate under the circum-
stances.

"ISSLIE NO• 5

"Whethcr or not therts was subject mat-
ter jurisdiction in the Franklin County

...Court to hear the employer's appeal"̂
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The liistory of this case is as follows: eniployce-claimant,
Klrby J. Moore, filed aclaim with the Industrial Com.
rnission of Ohio and his claitn was recognized for "ex-
rruded [A-5 disc with paraparesis." 'rhe workers' cotn-
pensation claim was allowed by the commisston on
March 23, 1990, and findings were ntailed on April 4,
1990. Appelldnt-employer did not appeal Ihe decision at
tiie time of the allowance of the claim. However, on Au-
gust i, 1990, appellaat ftled a C-86 niotion, based upon
its alleged discovery that,the employee had committed
fraud upon the lndus(rial Cotnmission and the appeltant-
employer. ' This C-86 motion reques(ed that the continu-
ing jurisdic[ion of the industrial Commissiun [43] he
invoked pursuant to RC. 4123.52. It furdter stated that
this tnotion was "based upon newly discovered evidence
that the claimant has admitted to a varicty of.people that
he was injured when he lifted his matorcycle at homa."
Attached to the C-86 motion, was an afGdavit of a eo-
worker of the employee-claimant, whcrein the affrant
stated that the employee-claimant had told him (the affi-
aat) that he (the employee-claimattt) had hun his back by
lifting a motorcycle.

I It is..undisputedthat appctlantdidnot appeal
the original allowance to the district hearing offi-
cer, within the time ailottedfor appeal. However,
there is also nothing in the record to reflect that
appellee objected to the DHO's hearing of appel-
lant's C•86 motion, even though the time for ap-
peal bad passed. Appellant continued to appeal,
first to the CRBR, then to the staff hearing offi-
cers of thedndustrial Commission, and finally to
the court ofcommon pieas. Agaln, appellee failed
to raise the issue of the timolinessluntimeliness of
appellant's various ' appeals. 'f7tus, appellee is
deomod to have waived this. issue and will not be
heard for tha first time, on appeal to this court
See Shover v. Cordis (1991), 6! Ohio S13d 213,
574 N.E.2d 457. Furtheimorc, the Industrial
Commission has contimiing jurisdiction pursuant
lo R.C 4123.52 and clearly could exercise that
jurisdictlon in cases of fixud, even if the ti'aud
was discovered after the time for appeal had
passed. See Srate ex rel. Kilgore v. lndus. Comm.
(1931), 123 Ohio St: 164, 174 N.E. 345.

("4) On January 8, 199 f, the district hearing officer
heard the employer's C-86 motion and affrimed tbe al-
lowanee. The district hearing officer (DHO) slated that
lhere was nothing presented that'could not have been
disaovered, and presented, earlier at.the allowance hear-
ing on March 23, 1990. The district hearing oflicer's
findings were mailed on January 29, 7991. The em-
ployer-appe(Iant then appcaledthe DHO's decision to the
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Coluntbus Regional Board of Review (CRBR). The
CRBR held a hearing on June 4, 1991 and affirmed the
DHO's findingsforderldecision. The CRBR's 6ndings
were matled ott July 24, 199). The employer-appellant
then appealed to staff hearing officers of the Industrial
Commission. On July 6, 1992, the staff hearing afficers
(StiO) nflFirined the CRBR. Attached to the SHO deci-
sion was a notice stating that an appeal could be frled in
the court ofcommon pleas wid»n sixry days, pursuant to
R.C. 4123.519.

This cotm must first oddress appellant's fiRh issue,
for the retnaining issues will be determined, in part, on
whether or not the court of contmon pleas had jnrisdic-
tion over this action. Appellee argues that appellant did
not have a right ta appeai to the court of common pleas
["51 pursuant to R.C. 4123.519. We disagree and hold
thui the appeliant-emptoyer's appeal to the court of
commoo pleas was proper and the court of comtnon
pleas liad subject matter jurisdiction in this case. R.C.
4123.519 provides in pertineut part:

"(A) The claimant or the employer may
appeal a decision of the industrial com-
mission or of its staffhearing q/ffcer made
putsuant to division (13)(6) of section
4121.35of the Revised Code in any injury
or occupational disease case, other than a
deci.rion as to the extent of divabiliry, to
tho cnurt of common p/uar of the county
in which the injury was infTicted
(Eniphasis added.)

The Supreme Court of Ohio, in a scrias of decisions, has
narrowly consirued [his statute to mean that one can ottly
appeal to the court of comtnon pleas if the decision of the
Industrial Commission, or its staff hearing offrcers, is
one that fmalizes the allowance or disallowance of the
employee's claim. Afrates v. Lornin (1992), 63 OJrio
St.3d 22, 584 KE.2d 1175; Sfute ex ret. Evans v. Mdus.
Comm. (1992). 64 Ohio S7.3d 236, 594 N.E.2d 609; and
Felry v. AT&T Technologies. Inc. (1992), 65 Ohio St.3d
234, 602 KE2d 1141. As stnted ["6] by the court in
Afrates:

"The only decisions n:viewable purstt-
ant to RC. 4123.519 are those decisions
involving a claimant's right to participate
or to continue to participate in.the fund,"
fd ar26.

In Felry, the court again stated that only decisions reach-
ing an empfoyee's right to participate wero appealabip
under R.C, 4123.519. The court further stated that:
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"Once dta right of participation for a
specific condition is derermined by the
Industrial Commission, no subsequent rul-
ings. except a ruling that teriainates the
right to participate, are appealable pursu-
ant to R.C. 4123.519." ld. at 234. (Em-
phasis added.)

As stated before, appellant's C-86 motion cloarly re-
questeda vacation of the allowance based upon newly
discovered evidence that the claimant had been injured at
home, lifting a motorcycle, and not at the work place. In
addition, the employee-ctairnant's own complaint stated:

"The District Hearing OTFlcer's Order of
January 8, 1991 denied dte employet's
motion filed August l, 1990 (requesting
(har Ihe Industrinl Commission asnert con-
tintiing jurisdiction under Ohio Revised
Coda 4123.52 and vacale rhe allowance
[+71 ojrhrs claim) •^• :" Id. et para-
graph 5 nf the complaint. (Emphasis
added.)

In itsbrieC appelleeargues that the court of common
pleas did not have jurisdictjon to hear the instant action
because the appellant-employer's C-86 motion and Sub-
sequent appeals did not involve the employee-claimant's.
right to participate or continue to participate in the work-
ers compensation fund. Rather, appellee argues that ap-
pellant-employer's action involved an appeal'of the In-
dustrial Comntission's refusai to exercise its continuing
jurisdiction, and this is not an appealable order for pur-
poses of an appeal to the common pleas court pursuant to.
R.C. 4123.519.' However, a careful review of the record,
and the employee-claimant's own complajnt, clearly.
demonsirate that appellant-was attempting to persuade,
the tndustrial Commission to vacata the allowance of the
claim. Thus, this action clearly involves the employces
right to continue to participate, insofar as the appellant-
eniployer was attempting to terminate the employee's
right to participate, bnscd uponthe alleged fraud of the
emptoyee-clajmanr. Thus, appellantctnployet's appoal to
the court of common pleas fell within dte ('8] purview.
of R.C. 4123.319 and the coutt of common pleas there-
fore had jurisdiction to hear the appellant-employer's
appeal. Accordingly, appellnnt's tSttit issue must be an-
swered in dte affrrmative.

2 Other issues, such as the amount of tho aver-
age weekly wage to be set, were eiso considered
by.thelndustrialCommission, - . '.

Because tltis court has found thai thc appeal to the
court of common pleas was proper, we must next address
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the procedural aspects of this ease in the court of com-
mon pleas. On October 26, 1992, the employeo-claimant
fded a complaint in the court of common pleas, alicging
that tltera werc no appealable issues involved in the
SHO's order and therefore the court of common pleas
lacked subject-matter jurtsdictlon. ' In an answer filed
NoJember 6, 1992, the Attomey Geneml' admitted all of
the allegations contained in the employcr-claimant's
complaint. However, as stated previously, this court
finds that the court of common pleas had subject-matter
jurisdiction to hcar tl,-e appetlaut-employcr's [19l appeal.

31his catttt notes that thc employee-ctaimant
did not file a motion for summary judgment nor
did the employce-claimant file a inotion to dis-
ntiss.
4 The Attorney Ganeral represents the Adminis-
trator of the Bureau of Workers' Compensation in
this case. Thus, for purposes of this opinion, we
may refer to actions taken by the Attorney Gen-
emi on behalf of the Industrial Contmission, or
we may refer.to actions taken by the tndustrial
Commission itself.

On November 6, 1992, appellant fded a request for
admissioris. Appellant never received any response from
the emptoyee-claitnantrOnDecember 8, 1992, appellant-
emp loyer answered the employee's complaint and denied
thet the coun lacked subject-matter jurisdictiun. On De-
cember 28, 1992, appellant-employer filcd a motion for
summary judgment. Again, no response from eitlter the
asslstant Attomey General or the emptoyee-claimant was
ever filed. Accordingly, on February 9, 1993, the trial
court granted appellant's motien for samntary judgtnent.
tn its deeision, [• 10] the court noted that the admissions
were deemed admitted. as the empioyv.e-etaimant had
never responded. The court also noted that thcre had
been no 7esponse flled to the appellant-cmployer's mo-
tion fo'r sununary judgment. An entry journalizing this
decision was tiled on February 26, 1993. On March 12,
1993, the Attorney General filed a Civ.R. 60(9) motion

Yor relief, arguing that the court of common pleas did not
have jurisdiction and therefore, relief frotn judgment
^should.be grnntcd pursuant to Civ.R. 60(B)(5). The court
of iommon pleas agreed and granted the Atturney Gen-
eral's motion for relief from judgment in a decision dated
April 29, 1993. It is cnicial to note that no enny journal-
(zing this decision was ever filed.

' issues two through four are interrelatdd and thus will
be•addrassed together. In its fourth issua, or assignment
of etror, appellant-employer questions whether or nol the
Attorney General's tnotion for relicf from judgment was
appropriate.

' Ohlo case law clearly holds that a CivR 60(If) mo-
tion may not be used as a substitute for a timcly appeal.
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See Bosco v. Euclid (1974), 38 Ohto App.2d 40, 311
N. E.2d 870; Town & Coontry Drive-fn Shopping Ce>rteYs
Inc. v. Abraharn ['"I t) (1975), 46 Ohio App.2d 262,. 318
N. E.2d 741; Brick Pracessors, 1nc, v. Culbertson (1981),
2 Ohio App. 3d 478, 442 N.E.2d 1313. The United States
Supreme Court has also held that no issue that can prop-
erly be raised on appeal can ba used as the basis for a
Fed.RC1v.P. 60(B) motidn. See Standard Oil Co. of

Ca(ijarnta P. Unrted States (1976), 429 U.S. 17, 97 S.Ct.
31, 50 L. F,d. 2d 21. The samc is truc in Ohio in that a
ntotion for relief frnm judgmcnt car, not be used as a
substituta for appeal. See Coffcy v. Braell (1980), 64

Ohio St.2d 243, 416 N.E.2d 605. See, also, Wliiteside,
Ohio Appellate Practice, at section 1.09(C). Accordingly,
appellee's motion for relief froro judgment was not ap-
proprinte under the circumstances, as appelleeshoutd
have appealed the decision and eniry which granted ap-
pellant-cmployer's motion.for summary jud6nent. Thus,
appellant's fourth issue must be answered in the negative:
As a result of our disposition of appellent's fourth fssue,
this court need not address issues two and three as they,
are rondered moot by our troatment of issue four. See
App.R. 12. . . . .

However, dte trial- court granted appellee's motion
for retief in a decision dated April 29, 1993. (" 121 This- -
decision was never joumatized in an entry. On May 12,
1993, appellant fri¢d a C1v.R. 60(13)motion seeking ratief
frorn thc April 29, 1993 decision which grahted the At-
(orney General's Civ.It. 60(B) motion. On Jaly 9, 1993;
the court denied ttse etnployer-appellant's rnotion and put
on an entry ro that effect. it is from this entry that appel-.
lant appealed to this court We would inltiagy note thet
appellant's Cfv.R. 60(11) motion should be ireated as a
motion for reconsidcration. This is. because appellee's
Civ.R. 60(8) motion, which was granted ina decision on
April 29, 1993, was never journalized in an entry. With=
out an entry, there is no final judgment. It is axiomatic
that appellant cannot file a Civ.R. 60(B) mption asking
For relief fi-om a judgmcntthat simpty does not exist. As,
stated by Judge Whitosidc, in his treaUse on Ohio Appel• -
late Practice, at secGon 2.02,

"For purposes of tho Civil Rules,. (he
term 'judgrnent' also means the decree as
wcll as any order from whiclt an appeal
lies. The rule does not defina what consti-
tutes a judgment or decree, although a
judgntent traditionally and customarily
means finat entrydotcrmining the t7ghts
of the parties from a law[•t31 sult, and a
decree is the equivalent in cquity to a.
judgment at law. A judgment must admit
any recital of pleadings, reports of rcfG
rees, and record of prior proceedings; and
bacomes eJJecttve when signed by the

judge and entcred by the clerk" (Empha-
sis added.) (Footnotes oinitted.)
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Thus, appellant-employer's motion for relief cari only be
construed as a tttotion for reconslderation, and the court's
denial of appellant's motion is therefore interlocutory in
natttre and is not a frnal judgment rrom which an appeal
will lie. RC. 2501.02 provides that the courts of appeal
havejurisdiction: .

"Upon an appeal upon questions of law
lo review, affirm, modify, set aside, or rc-

, verse %udgments ar final orders of courLr
ojrecord inferior to the court of appeals
within the district (Emphasis
added.)

, Accordingly, appellant's appeal is not properly before
this court as no final appealable order exists.

This brings us to appellant-employer's rirst issue,
that is, whether or not the entry of February 2fj,.1993,
granting summary judgment to appellant, was, in fact,
the -fmal order of the court of commpn pleas. We hotd
that this entry does consdmte the final order (1141 of the
court of common pleas. The entry of February 26, 1993,
granting summry judgment, was never appeaFail.
Rather, a Civ.R. 60(B) motion was fiVed by the Attomey
General. As discussed eertier, a Civ.R. 60(B)motion may
not be used as a substitute for an appeal. Bosco, supra;
Town & Country, supra; Brick Processors, supra. ln
addition, the court of eommon pleas erred in its holding
that it did not have subject-matter jurisdiclion. The court
of oommon pleas had jurisdiction to grant or deny appel•
lant's mation forsurnmary judgment. It granted summary
judgment and its decision was properly joumalized as an
entry.

Accordingly, tliis court tinds that the court of com-
mon pleas erred in.granting the Atlomey General's Civ.R.
60(B) motion based upon its mistakea belief that it
lacked subjcct-matte.r jurisdiction; that this docision was
never journalized, so therefore, appellant's CIv.R. 60(B)
motion was truly a motion for reconsideration; a motion
for reconslderation is interlocutory in nature and is not a
frnal appealable order which may bo appealed to this
court; and the order granting summary judgment still
stands as a vatid judgment.'

5 Now thna the time for appeal has elapsed, ap-
pellee may properly movc for Civ.R. 60(B) relief,
but must comply with. the mandates of GTE
Autonratic Electric v. ARC Industries (1976), 47
Ohio St.2d 146, 351 N.E.2d 113.
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(•151 Based on the foregoing, we dismiss appel-
lant's appeal for tack of a final appealabla order, and the
judgment of the Pranklin County Court of Common
Pleas awarding summaryjudgment in favor of the appal-
lant-employer is affnmcd.

Judgment afl-trined

PETREE, J., concrrrs.

BOWMAtJ, J, dissents.

DISSENT BY: BOWMAN

DlSSEN'f

Page 5

BOWMAN,1., dissenting.

Being tmable to agree wittt the majority, I must re-
spectfutly dissent. Pursuant to R.C. 2505.02, this court
only has jurisdiction to review final orders, I agree with
the majority's conclusian that the order which appellant
Is attentpting to appeal, the decision of the trial court
overruling appellant's motion for relief from judgment
pursuant to Civ.R. 60(B), is not a Hnal appeakable order.
htdsmuch as the order, which is the subject of the appeal,
is not a final appealable order, this court ltas no jurisdic-
tion to address lhe issucs raised in Ihe appeal and the
appeal inast be disr„lssed. Any other discussion in the
opinion is at best dicta.
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CASESUMMARY:

PROCEDURAL POSTURE:' Defcndanl employcr
sought review af the judgment from tbe Montgomery
County Common Pleas Court (Ohio), which granted
plaintiff employee's motion to dismiss the employees
appeal pursuant to Ohia Rev. Code Ann: § 4123.512(A}
on the ground that the triat court had no subject inatter,
jurisdiction.'Ihe employce had sought raview of the trial
court's denial of her motion for attorne"y's fees under §
4723.512(^--

OVERVIEW: The employee. suffered a non-work-
related injury subsequent to sustaining a work-related
injury. The employer filcd a molion with the ihdustrial
commission seeking to be relievcd of its obligation ta
compensate the empioyee because lhe injury was an in-
tervening one. Thc lx;aring officer disagreed. The cutn-
tnission reiased to hear the employer's appeal. Tho em-
ployer filed a notice of appeat with the trial' caurt. The
employer alleged that becausa the issue before the com-
mission involved the employea's right to continue par-
ticipating in tlta workers' compettsa4on system, the triat
coart had jtuisdictiott. 011 appeal, the court held that pur-
suanflo Ohio Rev. Code,4na § 4123.519, the oniy sub-
sequenl ruling or the commission that was. appealable.

was one that terminaled the right to participate. The court
found that the commissiods order involved the extent of
the employee's injuries and was thus not appealable. Re-
garding the employee's claim for attorney's fees under
Ohio Rev. Code Anrc § 4123.512(Ff, the court held that
the legal proceedings contemplated by § 4123.512(F)
was tbe appeal itself. The en,ployee was entitled to them
aithoug}ti ihe eppeal was disiriiss0d:

OUTCOME: The court reversed the trial coures judg-
tnent, whiclt bad denied the employee's request for attor-
ney's fees, and remanded the action for a deterrtz3aation
as to the proper amount of attorney's fees. The court af-
firmed the trial court's dismissal of the employer's ap-
peal..
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Workeav' Compensatlon & S101 >Admlalstrative Prn-
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[HN2j Onca the right of participation for a specific con-
dition is determined by the Ittdustiial Comtnission, no
subsequent rulings, excepl a ruling lhat terminates the
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right to participate, are appealable pursuant to OhioRev.
Code Ann § 4123.519.

Governments > Courts > Judlctal Precedents
[EI113] The syllabns of a Supreme Court of Ohio opinion
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tetmination of an appeal, shall ba taxed agaiast the etn-
pinyer or the commission if the cotnmission or tha ad-
ministrator rather than ttte employer'contested the rigltt
of the claimant to participate in lhe fund. Tlie attorney's
fee shall not exceed $ 2,500.
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OPINION RY: BROGAN

OPINION

OPIN[ON

BROGAN, 1.

This action involves consolidated appeals by NCR
Corporetion ("NCR") and Mal'tnda Thomas. The panies
cach challenge the Montgomery County Common Pleas
Court's April 9, 1996, decision and order granting Tho-
ntas' motioc to dismiss and denying her request for attor-
ney's fees.

NCR advances one assignment of error in case num-
ber CA,15873. Specifically, NCR contcnds dre trial ["21
court erred by ruling that it lacked subject matter jtvis-
diction to bear NCR's appea I frotn anlndustrial Commis-
sron order. Likewise, Thomas advances one assignment
of error in case number CA-15898. She claims the trial
court erred by denying her request for attomey's fees On
Jtute 24, 1996, this oourt granted the parties' agreed mo-
tioa td consotidat0 the two cases for appeal.

The two consolidated appeals stem from a work-
related injury T'homas sustained on October I, 19 87. As
a result of her accidedt, workers' corhpensation claim
nuuiber 96t227-22 wasaliowed for a psyelrugenic pain
disorder as well as injuries to Thomas' ribs, left hip, laft
leg, and back. Thereafter, on February 28, 1992, a non-
work-related guard dog attack caused Thomas to fall,
resulting in injuries to her wrists, arms, and back. NCR
subseryucmty filed a motion witli the Inthtstrial Comrnis-
sion on Julyl2, t994, seeking to elirninate its further
responsibility for compensation to Thomas under claim
number 961227-22. ht.support of its motion, NCR con-
te:nded the dog akack caused an interveniug injuty suffr-
cient hi terminate Tltomns'right to rcoeive any futther
ccjmpensation for her tvork-related injiury.

A district hearing 1'31 off;cer denied NCR's motion
on June 29, 1995, finding in part that "the self-insured
etiiployer failod to timely investigate the issue of an in-
tervening hijury after receipt of notico by claimant."
NCR appealed that ruling, and a staff hearing officer
denied the appeat, The staff hearing officer also modified
the district hearing officers order as follows:
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"It is the finding of the District Hearing O(licer that
the incident. oecurring on 2-28-92, did not consfitute an
intervening injury to the body parts and conditions ruc•
ognized in this claim. Claimant sufl'ercd injuries to her
wrists and arms and a mild temporary exacerbation of
her aliowed back condition. Medical expenses related to
the temporary exacerbation are not payable nor are the
services related to the arm and wt-ist injury.

"In alt other rc,spcets the District Hearing Officer's
order is affirmad."

NCR appealed tho foregoing order ttr44he Indusirial
Cornmission on August 30, 1995, but the commission
refused to haar the appeal. Conseoently,NCR then filed
a timely notice of appeal with the Montgomery County
Cottunon Pleas Court pnrsuant to R.C. 4123.512(A). In
response, Thomas fited a complaint alleging that the ln-
dustrial Conaoissions j•4] proceedings coucemed
solely the extenr of her injury, a snbject not properly ap-
pealable to the conmton pleas court pursuanl to R:C.
4123.512(A). Thomas then frled a,motion to disnriss
NCR's appeal on January 16, 1996, contending that the
common pleas court lacked subject matterjurisdictiok to
review the matter. 'rhornas also sought attomey's fees
under R.C, 4123.512(F).

lnan Aprif 9, 1996, decision and order, the trial-
cotmt granted Thomas' motion to dismiss but dettied her
request for attomey's fees. NCR subscquently appeaied
the trial courts distnissal of its appeal on April 29, 1996.
Likewise, Thomas appealed the trial couri's denislof
attoruey's fees on May 9, 1996. This court then consoli-
dated the appeals pursuant to an agreed motion submitted

by the parties. . .

Itt its assignment of error, NCR contends the trial
court erred by dismissing its appeal from ihe Industrial
Commission's order. Specifically, NCR claims lhe. is8ue
confronting the lnduatrial Comniissiorr (as well as the
district hearing officer and staff hearing otTicer) was
whether Thomas had a right to continue participatingin
the workers' componsation system in light of the "inter-
vening" dog-attack injuries she sustaincd [•5)NCR
then argues that its appeat to the common pleas court
was proper because its motion and the industrial com-.
mission's ruling bolh addressed Thomas' right to parCici-
pate rather than the extent oCher injury.

Conversely, Thomas asserts tliat the lndttstt151
Cotnmission's order concerned only the extent of. her
disabilily. Thomas then stresses that an original action in
mandamus, and not an appealto the commun pleas court,
is the proper method to challenge Industrial Commission
orders relating ta the exteM of a claimant's.di.sabilhy.

The triai court agreed with.Tiwmas' argument in its
April 9, 1996, docision and order dlsmissing NCR's ap-
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peal. In sttpport of its conciusion, the trial court correctly
recognized that (HNI] the only Indusnial Conunission
rulings appcalable to a common plues court are those
"involving a claimant's right to participate or to continue
to, parficipate in the (workers' compensation] ftind."
Ajrares v. Lorain (1992), 63 Ohio SG 3d 22, 584 N8.2d
1175, at parapraph one of the syllabus.

i'he trial courr nlso aeknowledged thal the Industrial
Commission's decision allowing '1'homas to continue
participating ut tho workers' compensation system de-
spite her dug attack could be coastrued (*6] as being
appealable, pursuant to Afrates, supra, because it seem-
ingly involved a "right to participate" issue. The trial
eourt rejected this argument, however, stating in relevant
part:

. "tn this ca5e before the Comt, the Industrial Com-
mission determined that Plaintiff could cmttinue to par-
ticipate in the fund, Such a determination does not di-
rectly affect her right to participata in the fund because
th,et right had been previously recognized and has con-
tinued. The Staff Hearing Ofiicer's Decision, modifybtg
the Decision of the District Hearing Ofricer, excepted
from coverage cenainspecific injuries resutting from a
fall Plaintiff incurred while being chased by a dog.
Theiefore, the fnat administrative decision denying Dc-
fendaiit-EmploycesFequesfto discontinue paying com-
pensatlon and beneftts to Plaintiff concemed the extent
Plaintiffs participadon in the fund, «ot her right to par-
ticipate in the fund."

The trial coun wiso relied beavily upon Felry v.
AT&T Technoingics, lnc. (1992), 65 Ohio Sr. 3d 234.
602 N.E.2d 1141, at paragraph two of the syllabus, in
which tlte Ohio Supreme Cotul held that [HN2] "once
the right of participation for a specific condition is de-
terminad by the Industrial [•7) Commission, no subse-
q,uent mlings, except a mling that terminates the right to
partieipate, are appealable pursuant to R. C. 4123.519."

Since Thomas already had been granted the right to re-
ceive workers' compensation as a result of her work-
related accident, and (he Industrial Commission's ruling
did not terminate ihat right, the triat coutt, relying upon
F'eUy and Bishop Y. Thoma.r Steel Strip Corp. (1993), 101
Ohio App. 3d 522, 655 PCE2d 1370, concluded hat it
lacked subject-tnatterjuri;.diction to hcarNCR's appeal.
Cbnsequently, the court reasoned that a writ oF manda-
mus ivaslhe proper mechanism to challenge the Indus-
(rial Commission's ruling.

In Bishop, supra, the Truntbull County Court of Ap-
peals.considered an appeal factually similar to the pre-
sent case. The appellee In Blshop suffered a work-related
accident in January )987 and reccivedworkers' compen-
sation for an injury to his left knee. Appellant Thomas
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Steel subsequently askcd thc Industrinl Commission in
1992 to terminatc the appellee's benetits beoause of a
non-work-related intervening and more severe December
1987 injury to the appellee's Imea The lndus(ritd CiSm-
mission ultimately rejected "lhomas Steel's requcst, ["8]
conctuding that the corporation failed to demonsttate that
Aishop's "recognized disability was worsened or aggra-
vated by the undisputed fall of December2, t987."

Thcrcafter, Thonias Steel sought to appoai the Industrial
Comrnission's ruling into the cotnmon pleas cottrt pursu-
ant to R.C. 4123.512. The trial court dismissed 'rhomas
Steel's appeal, however, finding that it lacked subject
matter jurisdiction over the appcal because the Industrial
Commission's order pertained to the extent of Bishop's
injury rather than his right to participate in dte compen-
sation fund. "Tltomas Sleel appealed (hat ruling to the
Trumbull County Cottrt of Appeals, which affirmed ttte
trial cowl's dismissal.

Finding the trial court's ruling proper, the appellate
court relied upon the syllabus of Fl'lry, supra, which
states that "once ttte right of participatian for a specific
condition is dctennined by the Industrial Cormnissiott,
no subsequent rulings, except a nding that terminates tlte
right to participate, are appealable [to the cotmnon pleas'
couztj:" Relyiti"g upot this language and Medve v: Tho-
mos Sree! Strip Corp. (June !8, 1993), 1993 Ohio App.
LEXIS 3083, Tnrmbull App. No. 92-T-4791, unreported
', an earlier Trumbull ['9] County Court of Appeals casc
construing Felty, the 8rshnj) court }etrsnned:

l In Medve, the Trunrbu8 County Court of Ap-
peals cited Feiry, supra, and conctuded: "In the
present case, appellee was ahcady receiving
worker's compensation. Appellant sought to ter-
minate appellee's temporary total disability based
on two subsequcnl fnNs. The cummission specifi-
cally found that thetwo falts in 1990 did not con-
stimm separare intervening incidents, and did not
worsen appcllee's condition. Since the commis-
sion's otdcr did not terminate nppellec's right to

participate and wcnt to the exient of his disability,
there was no jurisdiction to appeal."

°* In the instant case, appellee's right to partici-
pate was determined by the commission's orders of
Marcla 20, [989, and October 18, 1991. Appellant subse-
qtiently moved the cotnmission to reconsider whether
appellee should remain eligible for temporary total bene-
fita as a result of the alleged intervening incldent occur-
ring on December 2, 1987. As in ['10] Mefi'e, the
commission determined that appellee's nomwork-relatcd
fall did not worsen or aggravate fiis previously recog-
ni7.ed disability, and Iberefora appcllee remained eligible
for temporary total disability benefits.
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We cunelude that the commissioo's order of August
2, 1993, involved the extent of appellees disability.
Sutce the commission's order did not terminate appellee's
right to participate, the trial court did not err in granling
appellee's motion co dismiss for lack of subject matter
jurisdiction."

101 Ohio App. 3d ar 326.
Significantly, however, lhc Bi.chop court also ac-

knowledged the existence of other appellate decisions
conslruing Felty, .rupra, more broadly ttmn the Eleventh
District did in Btshop. The Bishop court then reasoned
that "dtis is an issuc for the Supreme Court of Ohio to
resolve."

In its bricf to this court, NCR relies upon these other
rttlings to support its argument that its motion and the
industrial Commission's ruling eoncerned a "right to par-
ticipate" issue rather than an "extent of disability" ques-
tion. In paM1icular, NCR cites Flora v. Cincirmati Mlla-
cron, Inc. (1993), 88 Ohio App. 3d 306, 623 N.E.2d
1279, Moore Y. Trimble (17ec. 21, 1993), [`111 1993
Ohfo App. LEXIS 6204, Franklin App. No. 93APE08-
1084, unreported, and Jones v. Massillon Bd. ojEdn.
(June 13, 1994), 1994 Ohiu App. LEXIS 2891, Stark
App. No. 94 CA001 B, unreported.

In Flora, supra, the claimant sustained a back injury
while wor9ung for Cincinnati Milacron in 1988. The
claimant receivcd workers' compensation for his injury.
-fhereafte, the claimant sought to rcactivatc his ctaim in
1989 aRer uijuring his back while mowing his lawn. At
ench level of administrative review. the Industrial Coin-
mission rejected the claimnnt's application for rcactiva-
tion, finding that the second injttry was "more than a
mere aggravatimt" of tho work-related injnry. The claim-
ant then filed an appeal witls the common pleas court,
and Cincirurau Mtlacron filed a motion to dismiss or,
altematively, a motion for sutnmary judgment. The trial
court ultimatoly grantod Cincimtnti Milacron's smnmary
judgment motion.

'fhe Clermont County Court of Appcals then re-
versed the coiomon pleas court, statine:

"In the case at bar, we find that the conimission's de-
cision reached the right of appellant to participate in the
workers' compensation system. The commission found
that appollant's September 1989 injury wes caused by an
intervening, non-work-related [' 12] accldent that was
tnore than a mere aggravation of hls prior condition. As
such, the commission made a factual determination that
appellant did not susiain the disability as a result of the
work-relaled accident. Such a flnding goes to appellanPs
right to participate in the system and it is therefore ap-
pealable to the common pleas court pursuant to R.C.
4123.519 See Feity, rupra, 65 Ohto, St. 3d at 23 9, 602
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N.L•.2d at 1145, cituig Keels Y. Chap(n & Chapin, Inc.
(1966). 5 Ohio St. 2d 112. 34 Ohio Op. 2r! 249, 214
N. E.2d 428.

88 Ohio App. 3d at 309.

in Moore, sttpra, the Industrial Commissiodallowed
the claimant's workers' compensation claitn for a work-
related injury on March 23, 1990. Thereafter,on Augnst
1, 1990, the employer-appellant filed a rnation to tenui-
nate the claitnant's participation in the workers' cotnpen-
sation fund. The employer based its utotion upon alleged
evideatce that the emp'.oyee had co:nmitted Gaud. Spe
cifically, the tnotion alleged timt the employee utjtved
hitnself while Iifting a motorcycle at home rather than at
work.

At each levet of odminisfrative review, ihe Industrial
Commission rejected the employer's motion ta tcrminate
the claimant's participation (' 131 in the fund. As a rc-
sult, the employer filed an appeal in the cottunon pleas
court and, ultimately, In the Frardclin County Court of
Appeals. Finding an appeal to the coqpnon pleas court
proper, the appellate court cited Rfrates v. Lorain 0992),
63 Ohio St. 3d 22, 584,NEld 1175, State ex re7. Evans
v. Indus. Comm. (7992) 64 OhioSt. 3d 236, 594 V,E.2d

609 and Felty, supra, for the proposition that "one catt
only appeal to tha court-of comrhon pleas if;ilie-decisioh
of tlte Sndustrial Commission, or its staff hearing offl-
cers, is one that fmaliies the allowance or disallowance
of the employte's claim." Furthermore, the btoore court
quoted language in Afrates staling that "the only deci-
siotu reviewable [in the cotnmon pleas courtj are those
decisions involving a claimant's right taparticipate or to
continue to participate in the fhnd."A4oore, supra, quot-
ing Afrates, supra, at 26.

Curiousty, the Moore court ihen quoted the follow-
ing language from Fe1ty, which ihe trial court relled upon .
in the present case: "Once the right of participation for a
specific condition is determined by thc fodnstrial Coin-
mission, no subsequeni rulings, except a ruling that ter-
minates the right to [t`14] participate, are appealable
[into the common pleas court] pursaant to RC.
4123.519." Moore, suprn, quoting Fe7ry, supra, atpara-
graph two of the syllabus.

in Moore, as in the prescnt case, the industrial
Commission's mling did not terminato the claimant's
right to padicipate. Without explainiug why [he forego- ,
ing rule expressed in the ayliabus of Felty did not pie-.
clude fhe etnployer's appeal, however, the tYloore bourt -
then determined that

"this action clenrly involves the employee's right to
continue to panicipate, insofar as the appellant-employer
was attempting to terminate the employee's right to par-
ticipate, based opon the eileged fraudbf the employce-
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claimant, Thus, appetfnt-employer's appeal to the courf
of common pleas fell withiti the pnrvicw of RC.
4123.519 andthe court of commou pieas therefore had
jurisdiction to hear the appellant-employer's appeal.'

Finally, in Jones, supra, the Stark County Court of
Appeals itso reviewed an employer's attempt to termi-
nate a claimant's padicipation ut the workers' cotrtpensa-
liop fund dtte to fraud. Specificnlly, the employer had
alleged before itie Indastriai Conunission that it pos-
sessed evidence ("151 establishing that the clahnant's
ptuported work-related injury actually resutted from a
non-work-reialed sports accident. At eacii level of ad-
m'inistrative roview, the Industrlal Cmmnission rejected
tha employer's attempt to terminate the claimant's par-
ticipaflon in the workers' compensation 8md. The com-
mon pleas court stibseqttentty determined that it lacked
subject matter jurisdiction to hear the employer's appeal.

. Reversing thc hial court's judgment, the Stark
County Coort of Appeals first cited Afrates, supra, and
FeUy, supra, a»d noted tltat "the Ohfo Supreme Court
has detinitively held that an Industrial Comrnission's
decision invotviag a claitnant's right to continue to par-
licipatc in the State insurance Fund is appealable to the
Conmton Fleas Court pursnant to R. C. section
4123.519." The coun ihen reasoned tha("sening aside
setnanti4s,it is clear ftm the fircts of this case that the
emptayer sought to discontinue ctaimant's right to par-
ticipate in the State Insurance Fund. As suctt, dte [ndus-
trihl Commission's decision involving the clni(nant's right
to cuntinue to participate in the fund is appealable under
RC. secrion 4121579." Significaarly, the Jaices ('16]
court also faiied to address or distinguish the language in
Felry's syllabus stating that only Industrial Commission
rulings terminatfng a claimant's right to participate in the
workers' compensation fund ate appealable to the com-
tnon plcas court.

ht our view, the confusion about wheiher an em-
. ployer may appeai in the common pleas court from an

administrative denial of its request to tenninate an em-
. ployee's workers' compensation claim stems &om seem-
ingly con(lictutg language in Felry, supra. As we ex-
plaured above, paragraph two of Fe7ry's syllaLus states:
"Once the right of participation for a specifTc condition is
detemtined by the industrial Commission, no subsequent
rulings, except a ruling [hat terminates the right to par-
ticipate, are appealable pttrsuant loR.C. 4123.519." This
language unambignously suppons Thotnas' arguinent
tlidt the cottimission's refusal to terminnfe her participa-
tien in the workers' compensation system mus[ be ap-
pealed through rnandamus rather than an appenl to the
common pleas court. Clearly, the commission's tviiug

, did not terminate her right to participate.

-77-
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NCR, however, relies upon the following language
frotn Fe7ry, supra, 11171 at 239: "A decision by tbe
commission deteunines the ctnployecs right to partici-
pate if it finalizes the allowance or disallowance of an
etnployee's'claitn.' Theonly action by the commission
that is appealabte under R.C. 4123.519 is this essential
decision to grant, to deny, or to terminate the employee's
participation or continued participation in the system,"
NCR then contends ihe Industrial Commission's retusal
to terminato Thomas' panicipation necessarily gra.nred
her continued participation. Pursuant to Fefry, NCR
claims, the commission's decision to grant participation
or continued participation is appealable ta the cornmon
pleas court.

Althougit we fmd NCR's argument well-reasoned,
we also recogniTa that the syllabus of an Ohio Supreme
Court opinion states @te law inOhio. S1are v. Boggs
(7993), 89 Ohlo App. 3d 206. 212, 624 A!E.2d 204.
[HN3} "The syllabus of a Strprome Court op'lnion states
the controlliag point or points of law docided in and pec-
essarily arising frout the facts of tlte specific case before
the Court for adjudication." Collins v. Swackhamer.
(1991), 75 Ohio App, 3d 851, 834, 600 N.E.24 1079,
quotir,g Sup.Ct.Rep.Ops.R. 1(t3} Furthetmo're, "matter
outside the syllabus is not regardod as [418] a decision."
WiHiams v.Ward (1969). 18 Ohlo App. 2d 37, 39, 246
N.E.2d 780, at footnote one, quoting Haas v. State
(1921), 103 Ohio St. 1, 132 N. E. ^158.

As both Ihe trial court and the Eleventh District
Coun of Appeels in Bishop recognized, the syllabkts of'
Felry, supra, unambiguously states that onoe a claimant
is granted the right to participate in the workers' compen-
sation, no subsequent Industriai Commission n+ling, ex-
cept a roling terminating that right, may be appealed to
the common pleas cuurt. In the present case, the lndus•
trial Cornmission refu.aed to terminate Thomas' continued
participation. Accordingly, pursuant to the syllabus of
Felry, supra, the commission's ruling was not appealable
to the court of comnton pleas.

in opposition to ihis conclusion, NCR raises an
equal protection argumeut, contenting that the trial
cou>i's ruling deprives it of equal access to the courLs and
the tight to a jury trial. NCR complains that if the trial
court had ruled against Thomas and terminated her pnr,
ticipation, she would ht+ve enjoyed the ability to appcal
to the comrnon pleas court. Such an appeal includes de
novo review and a rtgbt loa jury trial. Conversely, NCR
contends Ihat [019] forcing it to pursue a mandamus
action simply because She trial coun mtcd •ia favur of
Thotnas deprives it of the right to ajury trial on the same
issue. Furthermore, NCR argucs Utat the standard of re-
view in a mandamus action makes it much less likely
that an appeal will succeed.
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' The Bishop coun rejected a similar argument, how-
ever, stating:

"Appellant's constitutlonal argumcnt is without
merit One goal of tlte workers' compensation system is
rhat it operate largely outside the courts. Fe(ry, 65 Ohio
Sl. 3d at 238, 602 N.E.2d ar1144-1145. -I'o this end, tlte
General Assembly has restricted lhe right of litigants to
appcal decisions or the commission to those decisions
inv,olving an ernployce's right to participation at the sys-
tem.

. fIiN41 "Once such a tight is determined 'no sub.re-
Oitenr rulittgs, except a nding ihar rerminates the right ta
participare, are appcalable pursuant to R.C. [4123.512].'
(Emphasis added.) Fel1y at 240. 602 N.E.2d at 1146.
There is a rational basis for suclt a dislinction--the or-
derly and efficicnt operation of the systetn.

"As the Felry coun observed:

, ,"'! • t Because the workers' compensation system
was designed to give employees an exclusive [`20]
stafutory remedy for work-related injuries, 'a litigant has
do inherent dght of appeal in this area ° '•.' Cadte v.
Gen. Motors Corp. (1976J, 45 Ohio St. 2d 28, 33, 74
Ohio Op. 2d S0, 52, 340 N.E.2d 403, 406. Therefore, a
pnrty's right to appeal workeca' compensation decisions
to tlte courts is conferred solely by staeute.' Pelry ar 237,
602 N.E.2d at f 144." .

We Ilrtd the Bishop court's constitutional analysis
persuasive and equally applicable to NCR's claims. Ac-
cordingiy, we overrule NCR's assignmcnt of errur in case
number CA-15873 and affirm the trial eourt's decision
granting Thomas' motion to disntiss.

In her sole assignment of error bt case nutnber CA-
15898i Thomas contends the trial court erred by refusing
to award her attorneys fccs. The trial court's April 9,
1996, decision and nrder construed R,C, 4123.512(F) as
allowing a claimant to recover attomcy's fees after re-
ceiving a favorable judgment only if the Industrial
Carmnission or the administralor appealed to the com-
mon pleas cnnn. lo the prescnt case, Ihe empltryer, NCR,
appealed frmn the Industrial Cnnunission's ruling. Con-
sequently, the trial court found attorney's fees improper.

Thomas argues, and NCR agrees, ["21} however,
that the trial. euurl tnisread [HN5} 2C. 4123.512(F"),
which provides as follows:

"The cost of any legal proceedings authorized by
this section, including an attomeys fee to tlre cla"onant's
attomay to be fixed by the trial judge, based upon tho
effort expended, in the event Ute claimnnt's right to par-
iidipate in Ihe fund is established upoit the final determi-
nation ofan appeal, shall6e ra>:ed against the employer
or the commission if the cotmnission or the administrator



1997 Ohio App. LEXIS 485,'

rather than the entployer contested the rip)tt of the claim-
ant to participate in the fund. The attorney's fee shall not
exceed twenty-five hundrod dollars."

R.C. 4(23.512(h) (Entpliasis added.).

NCR concedes that the trial comi misquoted SC.
4121.512(F) in its decision and order. We agrec. 'l'hc
foregoing passage clearly allows We trial court to tax
attorney's- fces against the employcr.

The trial court also fottnd attomey's fees improper
for a second reason, hotvever, In particular, the trial court
concluded that because it dismissed NCR's action, Tlto-
mas' right to continue to participate in ttte fund was not
established upon its fiual detemtittatton of the appeal.

Thnmas argues that the triul court erred j•22] in
reaching this concluslon, and, once again, NCR agrces.
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(n ligltt of the Ohio Supreme Cotut's rulutg in Nospirality
Motor Inns Y. Gillespie (198f), 66 Ohio St. 2d 206, 421
N. E. 2d 134, we atso conclude that the trial court erred by
failing to award Thomas attomey's fees. In Haspitaliry
Mofor innr, the court determined that tlte "legal proceed-
ings" contemplated by R.C. 4723.51,9 [now
4f27.512(17)] is the appeal itself.Once such an appeal is
perfected, the comnton pleas court may award attomey's
.fees to the claimant even thouglt the employer's appeal
sttbsequently isdisniissed for lack of jurisdiction. Id.
Accord'utgly, we sustain Thon as' assigument of error in
case numbcr CA-15898, reverse the trial court's judg-
utent, and rentand this causc for an evidentiaiy hcaring to
detemtine the proper amotntt of attomey's fees to be
taxed against NCR.

I WOLFF, J., and GRADY, l., concur.
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4 1 .123.511 Notice of receipt of. claim.

(A) Within seven days after receipt of any claim under this chapter, the bureau of workers'
compensation shall notify the claimant and the employer of the claimant of the receipt of the claim and
of the facts alleged therein. If the bureau receives from a person other than the claimant written or
facsimile information or information communicated verbally over the telephone indicating that an
injury or occupational disease has occurred or been contracted which may be compensable under this
chapter, the bureau shall notify the employee and the emplQyer of the information. If the information
is provided verbally over the telephone, the person providing the information shall provide written
verification of the information to the bureau according to division (E) of section 4123.84 of the Revised
Code. The receipt of the information in writing or facsimile, or if initially by telephone, the subsequent
written verification, and the notice by the bureau shall be considered an application for compensation

under section 4123.84 or 4123.85 of the Revised Code, provided that the conditions of division (E) of
section 4123.84 of the Revised Code apply to information provided verbally over the telephone. Upon
receipt of a claim, the bureau shall advise the claimant of the claim number assigned and the
claimant's right to representation in the processing of a claim or to elect no representation. If the
bureau determines that a claim is determined to be a compensable lost-time claim, the bureau shall
notify the claimant and the employer of the availability of rehabilitation services. No bureau or
industrial commission employee shall directly or indirectly convey any information in derogation of this
right. This section shall in no way abrogate the bureau's responsibility to aid and assist a claimant in

the filing of a claim and to advise the claimant of the claimant's rights under the Iaw.

The administrator of workers.' compensation shall assign all claims and investigations to the bureau
service office from which investigation and determination may be made most expeditiously.

The bureau shall Investigate the facts concerning an Injury or occupational disease and ascertain such
facts in whatever manner is most appropriate and may obtain statements of the employee, employer,

attending physician, and witnesses in whatever manner is most appropriate.

The administrator, with the advice and consent of the bureau of workers' compensation board of
directors, may adopt rules that identify specified medical conditions that have a historical record of
being allowed whenever included in a claim. The administrator may grant immediate allowance of any
medical condition identified in those rules upon the filing of a claim Involving that medical condition
and may make immediate payment of medical bills for any medical condition identified in those rules
that is included in a claim. If an employer contests the allowance of a claim involving any medical
condition identified in those rules, and the claim is disallowed, payment for the medicai condition
included in that claim shall be charged to and pald from the surplus fund created under sectlon

4123.34 of the Revised Code.

(B)(1) Except as provided in division (B)(2) of this section, in claims other than those in which the
employer is a self-insuring employer, if the administrator determines under division (A) of this section
that a claimant is or is not entitled to an award of compensation or benefits, the administrator shall
issue an o'rder no later than twenty-eight days after the sending of the notice under division (A) of this
section, granting or denying the payment of the compensation or benefits, or both as is appropriate to
the clalmant. Notwithstanding.the time limitation specified in this division for the issuance of an order,
if a niedicalr examination of the claimant is required by statute, the administrator promptly shall
schedule the claimant for that examination and shall issue an order no later than twenty-eight days
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after receipt of the report of the examination. The administrator shall notify the claimant and the

employer of the claimant and their respective representatives in writing of the nature of the order and
the amounts of compensation and benefit payments involved. The employer or cVdimant may appeal

the order pursuant to divislon (C) of this section within fourteen days after the date of the receipt of
the order. The employer and claimant may waive, In writing, their rights to an appeal under this

division.

(2) Notwithstanding the time limitation specified in division (B)(1) of this sectlon for the issuance of an
order, if the employer certifies a claim for payment of compensation or benefits, or both, to a claimant,
and the administrator has completed the investigation of the claim, the payment of benefits or
compensation, or both, as is appropriate, shall commence upon the later of the date of the certification
or completion of the investigation and issuance of the order by the administrator, provided that the
administrator shall issue the order no later than the time limltation specified in division (B)(1) of this

section.

(3) If an appeal is made under division (B)(1) or (2) of this section, the administrator shall forward the
claim file to the appropriate district hearing officer within seven days of the appeal. In contested claims
other than state fund claims, the administrator shall forward the claim within seven days of the
administrator's receipt of the claim to the Industrial commission, which shall refer the claim to an
appropriate district hearing officer for a hearing in accordance with division (C) of this section.

(C) If an employer or claimant timely appeals the order of the administrator issued under divlslon (B)

of this section or in the case of other contested claims other than state fund claims, the commission
shall refer the claim to an appropriate district liearing officer according to rules the commission adopts
under section 4121.36 of the Revised Code. The district hearing officer shall notify the parties and their

respective representatives of the time and place of the hearing.

The district hearing officer shall hold a hearing on a disputed issue or claim within forty-Flve days after
the filing of the appeal under this division and issue a decision within seven days after holding the
hearing. The district hearing officer shall notify the parties and their respective representatives in
writing of the order. Any party may appeal an order issued under this division pursuant to division (D)
of this section within fourteen days after receipt of the order under this division.

(D) Upon the timely filing of an appeal of the order of the district hearing officer issued under division
(C) of thls section, the commission shall refer the claim file to an appropriate staff hearing officer
according to its rules adopted under section 4121.36 of the Revised Code. The staff hearing officer
shall hold a hearing within forty-flve days after the filing of an appeal under this division and issue a
declsion within seven days after holding the hearing under this division. The staff hearing officer shall
notify the parties and their respectlve representatives in writing of the staff hearing officer's order. Any
party may appeal an order issued under thls division pursuant to division (E) of this section wlthin

fourteen days after receipt of the order under this division.

(E) Upon the filing of a timely appeal of the order of the staff hearing officer issued under division (D)
of this section, the commission or a designated staff hearing officer, on behalf of the commission, shall
determine whether the commission will hear the appeal. If the commission or the designated staff
hearing officer decides to hear the appeal, the commission or the designated staff hearing officer shall
notify the parties and their respective representatives In writing of the time and"place of the hearing.
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The commission shall hold the hearing within forty-five days after the filing of the notice of appeal and,
within seven days after the conclusion of the hearing, the commission shall issue its order affirming,
modifying, or reversing the order issued under division (D) of this section. The commission shall notify
the parties and their respective representatives in writing of the order. If the commisslon or the
designated staff hearing officer determines not to hear the appeal, within fourteen days after the filing
of the notice of appeal, the commission or the designated staff hearing officer shall issue an order to
that effect and notify the parties and their respective representatives in writing of that order.

Except as otherwise provided in this chapter and Chapters 4121„ 4127., and 4131. of the Revised
Code, any party may appeal an order issued under this division to the court pursuant to section
4123,512 of the Revised Code within sixty days after receipt of the order, subject to the limitations

contained in that section.

(F) Every notice of an appeal from an order issued under divislons (B), (C), (D), and (E) of this section
shall state the names of the claimant and employer, the number of the claim, the date of the decislon
appealed from, and the fact that the appellant appeals therefrom.

(G) All of the following apply to the proceedings under divisions (C), (D), and (E) of this section:

(1) The parties shall proceed promptly and without continuances except for good cause;

(2) The parties, in good faith, shall engage in the free exchange of information relevant to the claim
prior to the conduct of a hearing according to the rules the commission adopts under sectlon 4121.36

of the Revised Code;

(3) The administrator is a party and may appear and participate at all administrative proceedings on
behalf of the state insurance fund. However, in cases in which the employer is represented, the
administrator shall neither present arguments nor introduce testimony that is cumulative to that
presented or introduced by the employer or the employer's representative. The administrator may file
an appeal under this section on behalf of the state insurance fund; however, except in cases arising
under section 4123.343 of the Revised Code, the administrator only may appeal questions of law or
issues of fraud when the employer appears in person or by representative.

(H) Except as, provided in section 4121.63 of the Revised Code and division (K) of this section,
payments of compensation to a claimant or on behalf of a claimant as a result of any order Issued

under this chapter shall commence upon the earlier of the following:

(1) Fourteen days after the date the administrator issues an order under division (B) of thls section,

unless that order is appealed;

(2) The date when the employer has waived the right to appeal a decision issued under division (B) of

this section;

(3) If n6"'appeaf of an order has been filed under this section or to a court under section 4123.512 of
the Revised Code, the expiration of the time limitations for the filing of an appeal of an order;

.(4) The date of receipt by the employer of an order of a district hearing officer, a staff hearing officer,

_B2_



Lawriter - ORC - 4123.511 Notice of receipt of claim. Page 4 of 5

or the industrial commission issued under division (C), (D),.or (E) of this section.

(I) Payments of inedical benefits payable under this chapter or Chapter 4121., 4127., or4131. of the
Revised Code shall commence upon the earlier of the following:

(1) The date of the issuance of the staff hearing officer's order under division (D) of this section;

(2) The date of the final administrative or judicial determination.

(J) The administrator shall charge the compensation payments made in accordance with division (H) of
this section or medical benefits payments made in accordance with division (I) of this section to an
employer's experience immediately after the employer has exhausted the employer's administrative
appeals as provided in this section or has waived the employer's right to an administrative appeal
under division (B) of this section, subject to the adjustment specified in division (H) of sectlon
4123.512 of the Revised Code.

(K) Upon the final administrative or judicial determination under this section or section 4123.512 of the
Revised Code of an appeal of an order to pay compensation, if a claimant is found to have received
compensation pursuant to a prior order which is reversed upon subsequent appeal, the claimant's
employer, if a self-insuring employer, or the bureau, shall withhold from any amount to which the
claimant becomes entitled pursuant to any claim, past, present, or future, under Chapter 4121., 4123.,
4127., or 4131. of the Revised Code, the amount of previously paid compensation to the claimant
which, due to reversal upon appeal, the claimant Is not entitled, pursuant to the following criteria:

(1) No withholding for the first twelve weeks of temporary total disability compensation pursuant to

section 4123.56 of the Revised Code shall be made;

(2) Forty per cent of all awards of compensation pald pursuant to sections 4123.56 and 4123.57 of the

Revised Code, until the amount overpaid is refunded;

(3) Twenty-five per cent of any compensation paid pursuant to section 4123.58 of the Revised Code
until the amount overpaid is refunded;

(4) If, pursuant to an appeal under section 4123.512 of the Revised Code, the court of appeals or the
supreme court reverses the allowance of the claim, then no amount of any compensation will be

withheld.

The administrator and self-insuring employers, as appropriate, are subject to the repayment schedule
of this division only with respect to an order to pay compensation that was properly paid under a
previous order, but which is subsequently reversed upon an administrative or judicial appeal. The
administrator and self-insuring employers are not subject to, but may utllize, the repayment schedule
of this divlsion, or any other lawful means, to collect payment of compensation made to a person who
was not entitled to the compensation due to fraud as determined by the administrator or the Industrial

commission.

(L) If.a staff hearing officer or the commission fails to issue a decision or the commission fails to refuse
to hear an appeal within the time periods required by this. sectlon, payments to a claimant shall cease
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until the staff hearing officer or commission issues a decision or hears the appeal, unless the failure
was due to the fault or neglect of the employer or the employer agrees that the payments should

continue for a longer period of time.

(M) Except as otherwise provided in this section or section 4123.522 of the Revised Code, no appeal is
timely filed under this section unless the appeal is filed with the time limits set forth in this sectlon.

(N) No person who is not an employee of the bureau or commission or who Is not by law given access
to the contents of a claims file shall have a file in the person's possession:

(0) Upon application of a party who resides in an area in which an emergency or disaster is declared,
the industrial commission and hearing officers of the commission may waive the time frame within
which claims and appeals of claims set fortFi=an this sectlon must be filed upon a finding that the

applicant was unable to comply wlth a filing deadline due to an emergency or a disaster.

As used in this division:

(1) "Emergency" means any occasion or instance for whlch the governor of Ohio or the president of the
United States publicly declares an emergency and orders state or federal assistance to save lives and
protect property, the public health and safety, or to lessen or avert the threat of a catastrophe.

(2) "Disaster" means any natural catastrophe or fire, flood, or explosion, regardless of the cause, that
causes damage of sufficient magnitude that the governor of Ohlo or the president of the United States,
through a pubilc declaration, orders state or federal assistance to alleviate damage; loss, hardship, or

suffering that results from the occurrence.

Effective Date: 06-14-2000; 06-21-2005; 2007 HB100 09-10-2007
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4123.512 Appeal to court.

(A) The claimant or the employer may appeal an order of the industrial commission made under
divlsion (E) of section 4123.511 of the Revised Code in any injury or occupational disease case, other
than a decision as to the extent of disability to the court of common pleas of the county in which the
injury was inflicted or in which the contract of employment was made if the Injury occurred outside the
state, or In which the contract of employment was made if the exposure occurred outside the state. If
no common pleas court has jurisdiction for-the purposes of an appeal by the use of the jurisdictional
requirements described in this division, the appellant may use the venue provisions in the Rules of Civll
Procedure to vest jurisdiction in a court. If the claim Is for an occupational disease, the appeal shall be
to the court of common pleas of ttie county in which the exposure which caused the disease occurred.

Like appeal may be taken from an order of a staff hearing officer made under division (D) of section
4123,511 of the Revised Code from which the commission has refused to hear an appeal. The
appellant shall file the notice of appeal with a court of common pleas within sixty days after the date of
the receipt of the order appealed from or the date of receipt of the order of the comniission refusing to
hear an appeal of a staff hearing officer's decision under division (D) ot' section 4123.511 of the

Revised Code. The filing of the notice of the appeal with the court is the only act required to perfect

the appeal.

If an action has been commenced in a court of a county other than a court of a county having
jurisdiction over the action; the court, upon notice by any party or upon its own motlon., shall transfer

the action to a court of a county having jurisdiction.

Notwithstanding anything to the contrary in this section, if the commissior. determines under section
4123.522 of the Revised Code that an employee, employer, or their respective representatives have
not received written notice of an order or decision which is appealable to a court under this sect!on and
which grants relief pursuant to section 4123.522 of the Revised Code, the party granted the rellef has
sixty days from receipt of the order under section 4123.522 of the Revised Code to file a notice of

appeal under this sectior.t.

(B) The notice of appeal shall•state the names. of the claimant and the ernployer, the number of the
claim, the date of the order appealed from, and the fact that the appellant appeals therefrom.

The administrator of workers' compensation, the claimant, and the employer shall be parties to the
appeal and the court, upon the aoplication of the commission, shall make the commission a party. The
party ffling the appeal shall -serve a copy of the notice of appeal on the administrator. at the central
office of the bureau of workers' compensation in Columbus. The administrator shall notify the employer
that if the employer fails to become an active party to the appeal, then the administrator may act on
behalf of the employer and the results of the appeal could have an adverse effect uporrthe employer's

premium rates.

(C) The attorney general or one or more of the attorney deneraJ's assistants or special counsel
designated by the.attorney general shall represent the administrator and the commission.:In the event
the attorney general or the attorney general's deslgnated assistants or special counsel are absent, the
adrhinistrator or the commission shall select one or more of the attorneys in the employ of the
adtnirSistrator or.Alie commission as the administrator's attorney or the commission's attorney in the
appeal. Any attorney so employed shall continue the representation during the entire period of the
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appeal and in all hearings thereof except where the continued representation becomes Impractical.

(D) Upon receipt of notice' of appeal, the clerk of courts shall provide notice to all parties who are
appellees and to the commission.

The claimant shall, within thirty days after the filing of the notice of appeal, file a petition containing a
statement of facts in ordinary and concise lariguage showing a cause of action to participate or to

continue to participate in the fund and setting forth the basis for the jurisdiction of the court over the
action. Further pleadings shall be had in accordance with the Rules of Civil Procedure, provided that
service of summons on such petition shall not be required and provided that the c!aimant may not

dismiss the complaint without the employer's consent if the emp!oyer Is the party that filed the notice
of appeal to court pursuant to this section. The clerk of the court sha!I, upon recelpt thereof, transmit
by certified mail a copy thereof to each party named in the notice of appeal other than the claimant.
Any party may file with the clerk prior to the trial of the action a deposition of any physician taken in
accordance with the provisions of the Revised Code, which deposition may be read in the trial of the
action even though the physician is a resident of or subject to service in the county in which the tria!.is .
had. The bureau of workers' compensation sha!I pay the cost of the stenographic deposition filed in
court and of copies of the stenographic deposition for each party from the surplus fund and charge the

costs thereof agairist the unsuccessful party if the claimant's right to participate or continue to
participate is finally sustained or established in the appeal. In the event the deposition is taken and
filed, the physician whose deposition is taken is not required to respond to any subpoena Issued in the
trlal of the action. The court, or the jury under the instructions of the court, if a jury is demanded, shall
determine the right of the claimant to participate or to continue to participate in the fund upon the
evidence adduced at the hearing of the action.

(E) The court shall certify its decision to the commission and the certificate shall be entered in the
records of the court. Appeals from the judgment are governed by the law app!Icable to the appeal of

civil actions.

(F) The cost of any legal proceedings authorized by this section, including an attorney's fee to the
claimant's attorney to be fixed by the trial judge, based upon the effort expended, in the event the

claimant's right to participate or to continue to participate in the fund is established upon the final
determination. of an appeal, shall be taxed against the employer or the commission If the commission
or the administrator rather than the employer contested the right of the claimant to participate in the
fund. The attorney's fee shall not exceed forty-two hundred dol!ars.

(G) If the finding of the court.or ttie verdict of the jury is in favor of the claimant's right to participate
in the fund, the commission and the administrator shall thereafter proceed in the matter of the claim
as if the judgment were the decision of the commission, subject to the power of modification provided
by section 4123.52 of the Revised Code.

(H) An appeal from an order issued under division (E) of section 4123.511 of the Revised Code or any
action filed in court in a case in which an award of compensation or medical benefits has been made
shall not stay the payment of compensation or medlcal benefits under the award, or payment for
subsequent periods of total disability or medical benefits during the pendency of the appeai. If, in a
final administrative or judcial action, it is determined that payments of compensation or benefits, or
both, made to or on behalf of a claimant should not have been made, the amount thereof shall be
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charged to the surplus fund under division (A) of section 4123.34 of the Revised Code. In the event
the employer is a state risk, the amount shall not be charged to the employer's experience, and the
administrator shall adjust the employer's account accordingly. In the event the employer is a self-
insuring employer,#he self-insuring employer shall deduct the amount from the paid compensation the
self-insuring employer reports to the administrator under division (L) of section 4123.35 of the Revised

Code.

A self-insuring employer may elect to pay compensation and benefits under this section directly to an

employee or an employee's dependents by filing an application with the bureau of workers'
compensation not more than one hundred eighty days and not less than ninety days before the first
day of the employer's next six-month coverage period. If the self-insuring employer timely flles the
application, the application is effective on the first day of the employer's next six-month coverage
period, provided that the administrator shall compute the employer's assessment for the surplus fund
due with respect to the perlod during which that application was filed without regard to the filing of the
application. On and after the effective date of the employer's election, the self-insuring employer shall

pay directly to an employee or to an employee's dependents compensation and benefits under this
section regardless of the date of the injury or occupational disease, and the employer shall receive no

money or credits from the surplus fund on account of those payments and shall not be required to pay
any amounts !nto the surplus fund on account of this section. The election made under thls division is

irrevocable.

All actions and proceedings under this section which are the subject of an appeal to the court of
common pleas or the court of appeals shall be preferred over all other civil actions except election

causes, irrespective of positlon on the calendar.

This section applies to all decisions of the commission or the administrator on November 2, 1959, and
all claims filed thereafter are governed by sections 4123.511 and 4123.512 of the Revised Code.

Any action pendirig in common pleas court or any other court on January 1, 1986, under this section is
governed by former sections 4123.514, 4123.515, 4123.516, and 4123.519 and section 4123.522 of

the Revised Code.

Effective Date: 08-06-1999; (SB 7) 10-11-2006; 2007 HB100 09-10-2007
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4123.52 Continuing.=jurisdiction of commission.

The jurisdiction of the industrial commission and the authority of the administrator of workers'

compensation over each case is continuing, and the commission may make such modification or
change with respect to former findings or orders with respect thereto, as, In its opinion is justified. No
modificatlon or change nor any finding or award in respect of any claim shall be made with respect to
disability, compensation, dependency, or benefits, after five years from the date of injury in the
absence of the payment of medical benefits under this chapter or in the absence of payment of
compensation under section 4123.57, 4123.58, or divislon (A) or (B) of section 4123.56 of the Revised
Code or wages in lieu of compensation in a manner so as to satisfy the requirements of sectlon
4123.84 of the Revised Code, in which event the modification, change, finding, or award shall be made

within five years from the date of the last paymentof compensation or from the date of death, nor
unless wrtten notlce of claim for the specific part or parts of the body injured or disabled has been

given as provided In section 4123.84 or 4123.85 of the Revised Code. The commission shall not make
any modification, chanqe, finding, or award which shall award conipensation for a back perlod in
excess of two years'prior to the date of filing application tfierefor. This section does not affect the right
of a claimant to compensat.ion accruing subsequent to the filing of any such application, provided `ihe

application is filed. within the tlme limit provided in thls section. .

i

This section does nbt deprive the commission of its continuing jurisdiction to determine the questions

raised by any application for modification of award which has been filed with the commission after June
1, 1932, and prior to the explration of the applicable period but in respect to which no award has been

granted or denied during the applicable period.

The commission may, by general rules, provide for the destruction of files of cases in which no further

action may be taken.

The commission and administrator of workers'.compensation each may, by general rules, provide for
the'retention ahd destruction of all-other records ir1 their possession or under thelr control pursuant to
section 121.211 and sectlons 149.34.to 149.36 of the Revised Code. The bureau of workers'
compensatlon may purchase -or rent required. equipment for the document retention media, as
determined necessary to preserve the records. Photographs, microphotographs, microfilm, films,' or
other.d'irect -document retention media, when properly identified, have the same effect as the original
record and rnay be offered in like manner and may be received as evidence In proceedings before the
industrial commissfon,- staff hear;iig officers, and district hearing officers, -and In any court where the

originai record could have been introduced. . .

Effective Date: 06-14-2000; (SB 7) 10-11-2006
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