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INTRODUCTION

The United States Court of Appeals for the Sixth Circuit has asked this Court to confirm

the scope of R.C. 2907.31, Ohio's statute prohibiting the knowing or reckless transmission of

obscene material directly to juveniles. Plaintiffs-Appellees American Booksellers Foundation

for Free Expression, et al., who include publishers, retailers, and website operators ("American

Booksellers"), raised a facial First Amendment challenge to R.C. 2907.31(Dy-the section that

prohibits people from transmitting obscene material directly to juveniles over the Internet-in

federal district court. American Booksellers named as defendants Ohio's Governor, Attorney

General, and the prosecutors in each of Ohio's eighty-eight counties (collectively, "State").

American Booksellers asserted, among other claims, that R.C. 2907.31(D) barred too much

protected speech among adults. The district court agreed with American Booksellers'

overbreadth argument and permanently enjoined R.C. 2907.31(D)(1) as applied to Internet

communications.

On appeal, and after briefing and oral argument had concluded, the Sixth Circuit sua sponte

certified two questions to this Court regarding the scope of the statute: ( 1) whether the

prohibition on direct transmission of obscene materials to juveniles criminalizes only direct

communications over "personally directed devices" (such as person-to-person e-mails); and

(2) whether the exemption for transmitting material via a "method of mass distribution" when

that particular technology "does not provide the person the ability to prevent a particular

recipient from receiving the information" exempts from criminal liability people that post

obscene material "on generally accessible websites and in public chat rooms." American

Booksellers Foundation for Free Expression v. Strickland (6th Cir., Mar. 19, 2009), Nos. 07-

4375/4376, slip op. at 6-7 ("Sixth Cir. Op.").



The State opposes certification for several reasons. First, the scope of the statute is clear.

When, as here, the plain language of the statute resolves the certified questions, this Court does

not need to provide additional guidance.

Second, even if the plain language did not answer the questions, both this Court and the

Sixth Circuit would engage in the same analysis and adopt a limiting construction to avoid

facially invalidating the statute. The Sixth Circuit is as equipped as this Court to construe the

statute narrowly. Further, because the Ohio Attomey General has provided the Sixth Circuit

with a reasonable liniiting construction consistent with Ohio case law, instruction from this Court

is unnecessary.

Finally, certification will unnecessarily prolong litigation that began over seven years ago.

Because the answers to the certified questions are clear, the burden of further delay outweighs

the benefit of confirmation from this Court.

STATEMENT OF TBE CASE AND FACTS

A. American Booksellers challenged the constitutionality of a former Ohio statute that
prohibited dissemination of materials harmful to juveniles.

American Booksellers filed a federal suit in 2002 challenging the constitutionality of a

former Ohio law that made it a crime to "disseminate" or "display" to a minor any "materials

harmful to juveniles." R.C. 2907.01(E) & (J) (LexisNexis 2002); see American Booksellers

Found for Free Expression v. Strickland (S.D. Ohio, 2007), Case No. 3:02cv210, 2 ("Dist. Ct.

Op."). After a hearing, the district court granted a preliminary injunction, finding the statutory

definition of "material harmful to juveniles" overbroad because it was not consistent with the

three-part test for juvenile obscenity defined in Miller v. California (1973), 413 U.S. 15, and

Ginsberg v. New York (1968), 390 U.S. 629. Dist. Ct. Op. at 3. Because the district court
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resolved the case on this ground, it did not reach any other aspect of American Booksellers'

claim.

B. The Ohio General Assembly amended the statute, and American Booksellers
amended their complaint to challenge the statute as it presently stands.

The State appealed the preliminary injunction ruling to the Sixth Circuit, but before the

court heard the case, the Ohio General Assembly amended the underlying law in two ways. Id.

First, the General Assembly substantially revised the definition of "material harmful to

juveniles," adding language virtually identical to that suggested by Miller. R.C.

2907.01(E)(1)-(3).

Second, the General Assembly added provisions prohibiting "direct[]" dissemination of

such material to juveniles by electronic means. R.C. 2907.31(D)(1). As amended in House Bill

490, the statute's general provisions state:

No person, with knowledge of its character or content, shall recklessly do any of the
following:

(1) Directly sell, deliver, furnish, disseminate, provide, exhibit, rent, or present to a
juvenile, a group of juveniles, a law enforcement officer posing as a juvenile, or a
group of law enforcement officers posing as juveniles any material or performance
that is obscene or harmful to juveniles;

(2) Directly offer or agree to sell, deliver, furnish, disseminate, provide, exhibit,
rent or present to a juvenile, a group of juveniles, a law enforcement officer posing
as a juvenile, or a group of law enforcement officers posing as juveniles any
material or performance that is obscene or harmful to juveniles.

R.C. 2907.31(A).

The revised law also defines the scope of its application to electronic communications.

R.C. 2907.31(D)(1) and (2) delineates the scope of criminal liability with respect to electronic

communications, including those over the Internet:

(1) A person [violates 2907.31(A)(1) or (2)] by means of an electronic method of
remotely transmitting information if the person knows or has reason to believe that
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the person receiving the information is a juvenile or the group of persons receiving
the information are juveniles.

R.C. 2907.31(D)(1). With respect to the statute's scienter requirement, R.C. 2907.31(D)(2)

clarifies that a person that does not "know or have reason to believe that a particular recipient of

the information or offer is a juvenile" does not violate the statute upon transmitting "harmful to

juveniles" material, even to minors. R.C. 2907.31(D)(2)(a). Finally, the statute exempts from

prosecution people that transmit material harmful to juveniles "by means of a method of mass

distribution" when the "method of mass distribution does not provide the person the ability to

prevent a particular recipient from receiving the information." R.C. 2907.3 1 (D)(2)(b).

Because of the General Assembly's substantial revisions to the statute, the Sixth Circuit

remanded the case to district court. Dist. Ct. Op. at 3.

C. The district court granted in part and denied in part American Booksellers' motion
for summary judgment.

On remand, American Booksellers amended their complaint to challenge the statute as

revised. Id. Both parties filed motions for summary judgment. Id. The district court granted

both parties' motions in part and denied them part in 2004, but did not file its decision and entry

until 2007-three years after its first order and more than three years after the law had been

enacted. See Sixth Cir. Op. at 4.

The district court concluded that the statute's new definition of "harmful to juveniles"

corrected the prior version's constitutional defect by mimicking the Miller-Ginsberg standard for

juvenile obscenity. Dist. Ct. Op. at 15. But the court found that the new prohibitions on Internet

transmission were unconstitutionally overbroad. The court permanently enjoined enforcement of

R.C. 2907.31(D) as applied to Internet communications. Id. at 47. The State appealed, and

American Booksellers cross-appealed.
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D. The Sixth Circuit sua sponte certified to this Court two questions regarding the scope
of R.C. 2907.31(D).

The parties briefed the case in the Sixth Circuit, which then heard oral argument. The issue

of certification was not mentioned at any point. Several months later, the Sixth Circuit sua

sponte certified to this Court two questions regarding the language of R.C. 2907.31(D). Sixth

Cir. Op. at 2. Specifically, the Sixth Circuit asked whether the Attorney General's reading of

2907.31(D) was correct iri two respects: (1) that the section limits criminal liability to direct

transmissions that occur via "personally directed devices such as instant messaging, person-to-

person emails, and private chat rooms;" and (2) that the section "exempt[s] from liability

material posted on generally accessible websites and in public chat rooms." Id. at 6-7.

THIS COURT SHOULD DECLINE TO ANSWER THE CERTIFIED QUESTIONS

This Court answers certified questions when doing so "fiu•ther[s] the state's interests and

preserve[s] the state's sovereignty." Scott v. Bank One Trust Co. (1991), 62 Ohio St. 3d 39, 42.

Measured by this standard, the Court need not answer the questions presented here. When, as in

this case, the plain language of the statute resolves the questions, and the questions neither

present novel issues of state law that require this Court's expertise nor call for application of

standards unfamiliar to the federal court, answering the certified questions is unnecessary.

Because the Sixth Circuit knows the methods this Court would use to resolve the questions,

leaving the matter to the Sixth Circuit poses no threat to the State's interests or sovereignty. As

such, the Court should decline to answer the certified questions.

A. Certification is appropriate when the certified questions present novel issues of state
law that the federal courts are unequipped to answer.

Consistent with the overarching goal of furthering state interests and preserving state

sovereignty, certification keeps federal cotu-ts from having to "guess" how state courts would

answer questions of state law. Scott, 62 Ohio St. 3d at 43. Certification is particularly
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appropriate for "points of state law that seem unclear to federal courts [that] may be quite clear

to informed local courts." Id. (internal citations omitted). Because some uniquely state matters

"may find meaning not discernible to the outsider" when considered by this Court, certification

ensures that federal courts will accurately apply Ohio law. Id. For instance, this Court most

commonly answers certified questions regarding tort liability. See Rebecca A. Cochran, Federal

Court Certification of Questions of State Law to State Courts: A Theoretical and Empirical

Study (2003), 29 J. Legis. 157, 170. Other examples of appropriate instances of certification

include questions regarding the Ohio Constitution's Home Rule Amendment, Mendenhall v. City

of Akron, 117 Ohio St. 3d 33, 2008-Ohio-270; questions as to the statutory duties of political

subdivisions and duties of care for tort liability, Manufacturer's Nat'l Bank v. Erie Cry. Rd. Com.

( 1992), 63 Ohio St. 3d 318; and questions regarding Ohio uninsured/underinsured motorist law,

Linko v. Indem. Ins. Co. ofN. Am. (2000), 90 Ohio St. 3d 445.

Along with its usefulness for placing novel issues of state and local law in the hands of this

Court, certification is also appropriate if the federal court, in deciding the question itself, would

apply "different legal rules than the state court would have." Scott, 62 Ohio St. 3d at 43. When

the federal court does not'know, or is ill-equipped to apply, the legal standards this Court would

use to resolve the questions, certification is necessary "to ensure[] that federal courts will

properly apply state law." Id. In this vein, the Court, when answering certified questions, has

recognized new state-law causcs of action-an act clearly beyond the powers and abilities of the

federal courts. See Id. (recognizing the validity of spendthrift trusts); Firestone v. Galbreath

(1993), 67 Ohio St. 3d 87 (recognizing the tort of interference with expectation or inheritance);

Smith v. Howard Johnson Co. (1993), 67 Ohio St. 3d 28 (recognizing the tort of spoliation of
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evidence). Certification, then, is warranted when state law is so unclear or so undeveloped that

the federal courts need authoritative instruction from this Court before going forward.

While certification is particularly appropriate for novel, unsettled matters of state law, it

does not follow that certification is necessary whenever the federal courts have a question that

this Court has not yet precisely addressed. See Transamerica Ins. Co. v. Duro Bag Mfg. Co. (6th

Cir. 1995), 50 F.3d 370, 372. Rather, when the federal court knows the legal doctrines that the

state court will use, certification is not needed because there is little risk that the federal court

will apply "different legal rules." See id. (certification is not necessary when the state has "well-

established principles" to guide the federal court).

B. The certified questions do not present matters that require this Court's review.

The certified questions here are not the type that need this Court's answer. The statute

means what it says, and its plain language resolves both questions. Moreover, even if the statute

were unclear, both the Sixth Circuit and this Court would answer the questions using the same

legal tools: by construing the statute narrowly to avoid facially invalidating the statute as

overbroad. Given the statute's plain language, Ohio case law interpreting similar statutes, and

the reasonable limiting construction offered by the Attorney General, the Sixth Circuit has all the

guidance it needs.

1. The scope of R.C. 2907.31(D) is clear.

When a party raises a facial First Amendment challenge and attempts to strike the statute

entirely as prohibiting too much protected speech, this Court looks first to the statute's plain

language before considering whether the Court can save the statute by construing it narrowly.

State v. Beckley (1983), 5 Ohio St. 3d 4, 8 (finding no need to use a limiting construction to save

the statute because the statute itself resolved the constitutional concerns); see also Columbia Gas

Transmission Corp. v. Levin, 117 Ohio St. 3d 122, 2008-Ohio-511, ¶ 19 ("If the statute conveys
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a clear, unequivocal, and definite meaning, interpretation comes to an end, and the statute must

be applied according to its terms.") (intemal citation omitted).

Here, the scope of R.C. 2907.31(D) is clear. The only Internet communications it

criminalizes are those "directly" transmitted "to a juvenile, a group of juveniles, [or law

enforcement officers posing as juveniles]." R.C. 2907.31(D). A person cannot violate the

statute's general prohibitions "by means of an electronic method of remotely transmitting

information," such as the Internet, unless that person "knows or has reason to believe" that a

juvenile is on the receiving end of that transmission. R.C. 2907.31(D)(1). To further clarify this

scienter requirement, the statute exempts from prosecution people who lack "[]adequate

information to know or have reason to believe that a particular recipient of the [communication]

is a juvenile." R.C. 2907.3"1(D)(2)(b) (emphasis added). Finally, the statute expressly does not

apply to methods of communication, like generally accessible websites or public chat-rooms, that

deny speakers the ability to exclude recipients. R.C. 2907.31(D)(2)(b).

By its plain terms, then, the statute squarely answers both of the Sixth Circuit's questions.

The answer to the first question-whether the statute applies only to material sent via personally

directed devices, such as instant messaging and person-to-person e-mail, Sixth Cir. Op. at 6-7-

is an unqualified "yes." Communication devices like instant messaging and person-to-person e-

mail fall within the scope of the statute for two reasons. First, the devices transmit material

"directly," in that the speaker must designate a particular person or group to receive the

communication. Second, these devices provide the speaker "the ability to prevent a particular

recipient from receiving the information." A speaker can send an e-mail to a particular e-mail

address and not to others, or can send an instant message-a real-time communication only

viewable by the intended recipients-to a specific person and exclude all others. Because the
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statute only imposes liability for knowing, direct communication via devices that provide the

speaker the ability to exclude particular recipients, the statute necessarily does not apply to

communications unlike e-mail or instant messaging, which do not let the speaker exclude

particular recipients.

The statute's text also provides an affirmative answer to the Sixth Circuit's second

question, whether the statute "exempts from liability material posted on generally accessible

websites and in public chat rooms." Sixth Cir. Op. at 7. An adult who wishes to post sexually

explicit materials on generally accessible websites cannot be prosecuted, as the World Wide Web

does not provide the capacity to exclude particular recipients. In fact, American Booksellers'

Second Amended Complaint removes any lingering doubt on this point. There, American

Booksellers admit that "[g]iven the technology of the Internet, there are no reasonable means ...

for restricting or preventing access by minors to certain content." Second Amended Complaint,

¶ 69 (Appendix at 26). Further, an adult who wishes to post explicit messages or images to a

publicly available chat room cannot be prosecuted unless he both has reason to believe that a

minor is present in the chat room and possesses the technological capacity-in that particular

chat room-to exclude the individual minor from his communication. For these reasons, the

plain language readily provides the clarification that the Sixth Circuit seeks to ensure that the

statute does not impermissibly burden adult-to-adult speech. And because the statute's meaning

is not "[in]discernible to the outsider," Scott, 62 Ohio St. 3d at 43, this Court need not expend its

resources to confirm the statute's scope.

2. Even if the statute were unclear, certification is unnecessary because the Sixth
Circuit knows and is capable of applying the standards this Court would use to
resolve the questions.

Even if the statute were unclear (and it is not), certification would not be necessary. Ohio

case law and the limiting construction offered by the Attorney General provide the Sixth Circuit

9



with sufficient guidance to correctly interpret state law. This Court, like the federal courts,

strongly disfavors facial challenges and will not deem a statute overbroad "when a limiting

construction has been or could be placed on the challenged statute." State v. Beckley (1983), 5

Ohio St. 3d 4, 8; Virginia v. Am. Booksellers Ass'n (1988), 484 U.S. 383, 397. At bottom, the

certified questions seek this Court's endorsement of the Attorney General's limiting

construction, which criminalizes dissemination of material "harmful to juveniles" only when a

person transmits such material directly to a minor via a personally directed device-and not upon

posting material in a generally accessible forum. Even assuming arguendo that the Attorney

General's reading of R.C. 2907.31(D) is a "limiting construction" necessary to save the statute

from invalidation, certification is not needed to ensure that the Sixth Circuit properly interprets

Ohio law.

First, the Sixth Circuit knows this Court's preference for construing statutes narrowly to

avoid constitutional problems. Transamerica Ins. Co., 50 F.3d at 372 ("Although [the state] has

not addressed the exact question at issue, it does have well-established principles to govem the

interpretation [of the issue]"). And the Sixth Circuit itself must seek a reasonable limiting

construction under federal precedent. See Am. Booksellers, 484 U.S. at 397. Because the Circuit

is accustomed to and capable of applying the same doctrine of constitutional avoidance that this

Court would use, certification is not necessary to protect the State's interests.

Further, if the Sixth Circuit needs confirmation that the Attorney General's limiting

construction properly interprets Ohio law, existing Ohio case law provides sufficient assurance.

See Pennington v. St. Farm Mut. Auto. Ins. Co. (6th Cir. 2009), 553 F.3d 447, 450 (explaining

that certification is unnecessary when "relevant caselaw. ... provides sufficient guidance to allow

[the Circuit] to make a clear and principled decision."). When considering an earlier version of
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R.C. 2907.31(A) that prohibited "present[ing] to a juvenile" material harmful to nunors, the First

District read the statute to impose criminal liability only upon "a direct presentation to a specific

juvenile or group of juveniles"-not upon general exhibition of the harmful material. State v.

Loshin (1st Dist. 1980), 1980 Ohio App. LEXIS 10555; accord State v. Zeh (1st Dist. 1982), 7

Ohio App. 3d 235. This precedent, though not from the Ohio Supreme Court, provides

assurance that the Attorney General's construction of R.C. 2907.31(D), a similar interpretation of

a similar statute, is faithful to Ohio law. In re Dow Corning Corp. (6th Cir. 2005), 419 F.3d 543,

549 (In "anticipat[ing] how [this Court] would rule in the case," the Circuit will consider

"[i]ntermediate state appellate courts' decisions," which are "persuasive unless it is shown that

[this Court] would decide the issue differently.").

Finally, certification is unnecessary to ensure that the Sixth Circuit correctly applies Ohio

law because both this Court and the Sixth Circuit give substantial weight to limiting

constructions offered by the Attorney General. In re Complaint Against Judge Harper (1996),

77 Ohio St. 3d 211, 224 ("Overbreadth is avoided if the ... legislation in question may be

narrowed by reasonable construction, including interpretation by the agency responsible for

enforcement."); Village of Hoffman Estates v. The Flipside, Hoffman Estates, Inc. (1982), 455

U.S. 489, 495 n. 5 (citing Grayned v. City of Rockford (1972), 408 U.S. 104, 110) ("In evaluating

a facial challenge to a state law, a federal court must, of course, consider any limiting

construction that a state court or enforcement agency has proffered."). On this point, the Sixth

Circuit suggested that "because `the Attorney General does not bind the state courts or local law

enforcement authorities, we are unable to accept [his] interpretation of the law as authoritative. "'

Sixth Cir. Op. at 6 (quoting American Booksellers, 484 U.S. at 395). But the Circuit's reliance

on Supreme Court dicta is misplaced. In American Booksellers, the Attorney General presented
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a limiting construction of the statute, but the lower court record was insufficient to confirm the

statute's scope. Id. at 395. Given the inadequate record, the Supreme Court determined that it

would certify questions to the Virginia Supreme Court rather than adopt the Attorney General's

construction. Id.

American Bookrellers does not require this Court to confirm the Attomey General's

construction for the Sixth Circuit. Unlike the "unique factual and procedural setting" in that

case, the federal court here has a record indicating that the Attomey General's construction of the

state law correctly reflects the manner in which the law will be enforced. Moreover, the

Attomey General is acting not only as a party to the case, but also as counsel for the county

prosecutors. The Attorney General accordingly can speak authoritatively as to the plans for

enforcing the statute, and those representations play a role in overbreadth analysis. See Frisby v.

Schultz (1988), 487 U.S. 474, 483 ("This narrow reading is supported by the representations of

counsel for [the government entity] at oral argument, which indicate that the [government] takes,

and will enforce, a limited view [of the local law].").

In fact, when the en banc Sixth Circuit considered a similar overbreadth claim just last

month, the Circuit upheld a law against a facial challenge by relying in part on the U.S. Attorney

General's representations regarding the government's law-enforcement plans. Connection

Distributing Co. et al. v. Holder (6th Cir. Mar. 19, 2009), No. 06-3822, at 22. (The government

"has no intention of enforcing the law [in a particular setting that might trench on citizens' First

Amendment rights]-as proved by the fact that the Attomey General, a party to this case ... has

taken the position that the statute does not apply [in that problematic setting].") (original

emphasis). As in Connection Distributing, the Sixth Circuit here has representations from the

Attorney General regarding the statute's narrow scope. And as counsel for the prosecutors, the
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Attomey General has confirmed that state law enforcement will enforce the statute only when a

person transmits material directly to juveniles (or law enforcement officers posing as such) over

a device that permits the speaker to exclude particular recipients. Therefore, the Sixth Circuit

has ample guidance from prior Ohio case law and from the prosecutors' law-enforcement plans

to adopt a narrow construction that is consistent with the state's interests.

Granted, the views of State Attorneys General are not always dispositive in federal courts.

See, e.g., Stenberg v. Carhart (2000), 530 U.S. 914, 944 (choosing not to accept the Attorney

General's limiting construction because the construction was not "reasonable and readily

apparent"). But because the Attorney General has presented a construction that is both

reasonable and readily apparent from the language of the statute, this Court need not accept

certification simply to confirm the construction's reasonableness.

3. Certification would unnecessarily cause further delay.

Certification is appropriate if it will "in the long run save time, energy, and resources, and

help[] build a cooperative judicial federalism." Lehman Brothers v. Schein (1974), 416 U.S. 386,

391. But "certification ... entails more delay and expense than would an ordinary decision of

the state question on the merits by the federal court." Id. at 394 (Rehnquist, J., concurring).

Thus, the costs of certification can exceed its benefits when answering the certified question is

not necessary to protect state interests and when no novel issue of state law is presented. See id.

This action has been pending since 2002, and the law-which furthers the compelling state

interest of protecting children from receiving harmful materials-cannot be enforced, if ever,

until resolution is reached. The state's interest in promptly resolving this litigation weighs

against answering the certified question.

In addition to the further delay certification would cause, answering the Circuit's questions

would not necessarily simplify matters in the long run. American Booksellers are in federal
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court on a facial challenge. If this Court answers the questions affirmatively and the federal

court upholds the statute, R.C. 2907.31(D) may still be subject to as-applied challenges. Unlike

situations in which certification is appropriate, this Court may not, by answering the questions

presented, clarify matters for the federal courts once and for all.
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CONCLUSION

For these reasons, the State asks this Court to decline to answer the certified questions.

Respectfully submitted,

RICHARD CORDRAY
Ohip Attorney General
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UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF OHIO

AMERICAN BOOKSELLERS FOUNDATION Case No. C3-02-216
FOR FREE EXPRESSION et al., (Judge Rice)

Plaintiffs,

V.

JIM PETRO et al.,

Defendants.

ATTORNEY GENERALS OFFICE

AUG 8 2003

CONSTITUT ON^L OFFICES

AMENDED COMPLAINT FOR DECLARATORY AND INJANCTIVE RELIEF

Now come Plaintiffs, who for their complaint against Defendants, state as follows:

PRELIMINARY STATEMENT

1. This is an action brought pursuant to state and federal law, including the First and

Fourteenth Amendments to the United States Constitution,, the Federal Commerce Clause, and

Article I, Section 11 of the Ohio Constitution, alleging that the State of Ohio, by and through its

legislative and executive bodies, has enacted an overly broad and unconstitutional statutory

scheme wluch improperly criminalizes the dissemination of material that is defined to be

"harmful to juveniles" on the Intemet. This legislation improperly burdens the exercise of the

rights to free expression and promotes self-censorship by enacting a chilling effect npon the sale,

display, exhibition, and dissemination of legitimate, constitutionally protected speech and

expression.

2. Application of the restrictions to the Internet violates both the First Amendment to

and the Conunerce Clause of the United States Constitution, The United States Supreme Court

invalidated a similar federal law on First Amendment grounds in Reno v. ACLU. 521 U.S. 844
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(1997), aff g 929 F. Supp. 824 (E.D.Pa. 1996), and the Third Circuit enjoined enforcement of a

second federal law on First Amendment grounds in ACLU v. Reno 322 F.3d 240 (3`d Cir. 2003).

In addition, six laws containing similar content-based restrictions have now been struck down or

enjoined as unconstitutional. See ACLU v. Johnson 194 F.3d 1149 (10`h Cir. 1999), aff g 4 F.

Supp. 2d 1024 (D.N.M. 1998); PSINet. Inc. v. Chapman. 167 F. Supp. 2d 878 (W.D. Va. 2001),

certified question sent to Virginia Supreme Court, 317 F.3d 413 (4a' Cir. 2003); ber ace

Communications. Inc. v. Eneler, 238 F.3d 420 (6"' Cir. 2000), affg 55 F. Supp. 2d 737 (E.D.

Mich. 1999) (grant of preliminary injunction); 142 F. Supp. 2d 827 (E.D. Mich. 2002) (summary

judgment and permanent injunction); American Libraries Association v. Pataki, 969 F. Supp. 160

(S.D.N.Y. 1997); ACLU v. Napolitano, T F. Supp. 2d ^ Civ. No. 00-506 (D. Az. Feb. 19,

2002); American Booksellers Fdn. for Free Expression v. Dean, _ F. Supp. 2d _ (D. Vt. Apr.

18,2002).

3. In addition, the Internet restriction includes unconstitutionally vague and

indefinite language, including the following: "directly," "electronic method of remotely

transmitting information," and "method of mass distribution." Use of such vague and undefined

terms renders the entirety of the statutory scheme fatally tmconstitutional.

4. On May 6, 2002, the State of Ohio enacted a broad censorship law that was

unconstitutional in a multitude of ways.

A. It defined "harmful to juveniles" in a manner that violates the First

Amendment in that it crinv,nalized, when sold, disseminated to, or

available for perusal by, a person under 18 the following without requiring

that the material be taken as a whole:

173883714V-1
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a. material which displays, describes or represents extreme, or bizarre.

violence, oruelty or brutality,

b. material which displays, describes, or represents human bodily

functions of elinrination;

c. material which makes repeated use of foul language;

d. material which displays, describes, or represents in lurid detail

violent physical torture, dismemberment, destruction, or death of a

human being;

e. material which displays, describes, or represents criminal activity

which tends to glorify or glanxorize the activity, which has a

dominant tendency to corrupt;

L sexually graphic material having serious literary, artistic, political,

or scientific value to a minor; and

g. material which displays, describes, or represents sexual activity,

masturbation, sexual excitement, or nudity even though it does not

appeal to the prurient interest of minors.

(collectively the "Harmful to Juveniles Definition").

B. It imposed severe content-based restrictions on the availability, display,

and dissemination of constitutionally protected speech on the Internet by

making it a crime to "furnish, disseminate, provide, exhibit or present" a

variety of materials "appearing on a computer monitor ...[or a] device

used as a computer monitor" that are "hannful to juveniles" (the "Internet

Restrietion").
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5. This action was originally brought on May 6, 2002. On August 30, 2002, this

Court found the Harmful to Juveniles Definition unconstitutional and preliminarily enjoined its

enforcement.

6. On November.6, 2002, defendants appealed said ruling to the U.S. Coiut of

Appeals for the Sixth Circuit.

7. On December 6, 2002, the Ohio legislature amended both the Harmful to

Juveniles Definition and the Internet Restriction. These amendments were signed into law by

Govemor Taft on January 2, 2003 and are scheduled to take effect on January 1, 2004.

8. Subsequent to the enactment of the amendments, by order dated June 18, 2003,

the Sixth Circuit remanded the matter to this Court.

9. Unless enforcement of the recent amendments to O.R.C. §§ 2907.01, 2907.31 and

2907,32 (the "Revised Intemet Restriction") are enjoined by this Court, the amendments will

take effect on January 1, 2004.

10. Since all speech on the lnternet is accessible in Ohio, regardless of the

geographical location of the person who posted it, the Revised Intemet Restriction threatens

Internet users nationwide and even worldwide.

11. Plaintiffs herein do not challenge the power of State of Ohio to regulate obscenity,

ehild pomography, speech used to entice or lure minors into inappropriate activity, or harassing

speech.

12. The Revised Internet Restriction, however, regulates more than just obscenity or

child pomography on the Intemet. The Internet represents the most participatory marketplace of

mass speech yet developed. It is in many ways a far more speech-enhancing medium than radio,

television, print, the mails, or the proverbial village green. Hundreds of millions of people can

1736237nv-1
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now engage in interactive communication on a national and global scale via computer networks

that are connected to the Intemet. The Inter:iet enables average citizens, with a few simple tools

and at a very low cost, to participate in local or worldwide conversations, publish an online

newspaper, distribute an electronic pamphlet, and communicate with a broader audience than

ever before possible. The Intemet also provides millions of users with access to a vast range of

information and resources. Internet users are far from passive listeners - rather, they are

empowered by the Internet to seek out exactly the information they need and to respond with

their own c,onununication if desired.

13. Because of the way the Internet works, the Revised Internet Restriction's

prohibition on distributing to minors material "appearing on a computer monitor" and that is

"harmful to juveniles" effectively bans distribution of that same material to adults.

14. In doing so, the Revised Internet Restriction targets speech that is constitutionally

protected for adults and juveniles. This includes, for example, valuable works of literature and

art, news reports as to crime and current events, historical non-fiction, safer sex information,

examples of popular culture, and a wide range of robust human discourse about current issues

and personal matters that may include provocative, violent, or sexually oriented language and

images.

15. The inevitable effect of the Revised Intemet Restriction, if pennitted to stand, will

be that Intemet content providers will limit the range of their constitutionally protected speech.

Internet content providers will be forced to self-censor their speech because there are no

reasonable technological means that enable users of the Internet to ascertain the age of persons

who access their communications, or to restrict or prevent access by minors to certain content.
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Consequently, the Revised Internet Restriction reduces adult speakers and users in eyberspace to

reading and communicating only material that is suitable for young children.

16. In addition, the Revised Internet Restriction prohibits speech that is valuable and

constitutionally protected for minors, especially older minors.

17. The Revised Intemet Restriction also violates the Commerce Clause of the United

States Constitution because it regulates commerce occuning wholly outside of the State of Ohio,

because it imposes an impermissibfe burden on interstate and foreign commerce, and because it

subjects interstate use of the hiternet to inconsistent state regulations. An online user outside of

Ohio cannot know whether someone in Ohio might download his or her content posted on the

Web; consequently, the user must comply with Ohio law or face the threat of criminal

prosecution.

18. Plaintiffs include and represent a broad range of individuals and entities who are

speakers, content providers, and access providers on the Intemet. Plaintiffs post and discuss

content including resources on AIDS prevention, visual art and images, literature, and books and

resources for gay and lesbian youth.

19. Revised Intemet Restriction violates the First, Fifth, and Fourteenth Amendment

rights of Plaintiffs, their members, their users, and tens of millions of other speakers and users of

the Intemet and threatens them with iureparable harm. The Revised Internet Restriction also

violates the Commerce Clause of the United States Constitution as set forth in Paragraph 17.

20. By this complaint, Plaintiffs seek to have the Revised Internet Restriction

declared facially unconstitutional and void and to have the State enjoined from enforcing the

Revised Intemet Restriction by reason of the First, Fifth, and Fourteenth Amendments to, and the

Commerce Clause of, the United States Constitution.
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JURISDICTION AND VENUE

21. This case arises under the United States Constitution and the laws of the United

States and presents a federal question within this Court's Article TII jurisdiction. As such,

jurisdiction is proper pursuant to 28 U.S.C. § 1331 and 28 U.S.C. § 1343(3), given that this

action seeks remedies under 28 U.S.C. §§ 2201 and 2202, 42 U.S.C. §§ 1983 and 1988, and

F.C.R.P. 65.

22. Venue is proper in this district under 28 U.S.C. § 1391(b).

THE PARTIES

23. Plaintiff AMERICAN BOOKSELLERS FOUNDATION FOR FREE

EXPRESSION ("ABFFE") was organized as a not-for-profit organization by the American

Booksellers Association in 1990 to inform and educate booksellers, other members of the book

industry, and the public about the dangers of censorship, and to promote and protect the free

expression of ideas, particularly freedom in the choice of reading materials. ABFFE is

incorporated in Delaware and has its principal place of business in New York City. ABFFE,

most of whose members are bookstores in the United States, sues on its own behalf, on behalf of

its members who use online computer communications systems, and on behalf of the patrons of

their member bookstores in Ohio and elsewhere.

24. Plaintiff ASSOCIATION OF AMERICAN PUBLISHERS, INC. ("AAP") is the

national association of the United States book publishing industry. AAP's approximately 300

members include most of the major commercial book pubfishers in the United States, as well as

smaller and non-profit publishers, university presses, and scholarly associations. AAP members

publish hardcover and paperback books in every field and a range of educational materials for

the elementary, secondary, post-secondary, and professional markets. Members of AAP also
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produce computer software and electronic products and services. AAP is incorporated in New

York and has its principal places of business in New York City and in the District of Columbia.

AAP represents an industry whose very existence depends on the free exercise of rights

guaranteed by the First Amendment. AAP sues on its own behalf, on behalf of its members

whose books are offered in Ohio through the Intemet or who use online computer

comrnmnications systems, and on behalf of the readers of its members' books.

25. Plaintiff FREEDOM TO READ FOLJNDATION, INC. ("FTRF") is a non-profit

membership organization established in 1969 by the America Library Association to promote

and defend First Amendment rights, to foster libraries as institutions fulfilling the promise of the

First Amendment for every citizen, to support the rights of libraries to include in their collections

and make available to the public any work they may legally acquire, and to set legal precedent

for the freedom to read on behalf of all citizens. FTRF is incorporated in IDinois and has its

principal place of business in Chicago. FTRF sues on its own behalf, on behalf of its members

who use online computer communications systems, and on behalf of the patrons of its member

libraries.

26. Plaintiff NATIONAL ASSOCIATION OF RECORDING MERCHANDISERS

("NARM") is an intemational trade association whose more than 1,000 members include

recorded entertainment retailers, wholesalers, distributors, and manufacturers, many of whom

conduct business over the Intemet. NARM is incorporated in Delaware and has its principal

place of business in Marlton, New Jersey. NARM sues on its own behalf, on behalf of its

mambers who use online computer communications systems, and on behalf of their consumers.

27. Plaintiff OHIO NEWSPAPER ASSOCIATION ("ONA"} is a trade association

representing all 84 of Ohio's daily and an additional 90 weekly newspapers. ONA is
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incorporated in Ohio and has its principal office in Columbus, Ohio. ONA sues on its own

behalf and on behalf of its members who use online communications systems.

28. Plaintiff THE SEXUAL HEALTH NETWORK, INC., ("the Sexual Health

Network") is a small, Intemet-based company incorporated in the State of Delaware. It

maintains a Web site at htt,^pJ/www.Sexualhealth.com. The Sexual Health Network was founded

in May 1996 by Dr. Mitchell Tepper while he was working on his doctoral dissertation at the

University of Pennsylvania Program in Human Sexuality Education. Dr. Tepper also has a

Master in Public Health degree from the Yale University School of Medicine. Mr. Tepper is

currently the President of the Sexual Health Network. The Sexual Health Network is dedicated

to providing easy access to sexuality information, education, and other sexuality resources for .

people with disability, chronic illness, or other health-related problems. The Sexual Health

Network sues on its own behalf and on behalf of users of Sexualhealth.com on the World Wide

Web.

29. The VIDEO SOFTWARE DEALERS ASSOCIATIONS (VSDA) is the trade

association for the home video industry. It represents more than 1,700 member companies in

North America and 12 countries worldwide, including retailers of motion picture videos and

video games, the home video divisions of major and independent motion picture studios, and

otber associated businesses that comprise the home video entertainment industry. VSDA is

incorporated in the state of Delaware and its principal business location is in Encino, Califomia.

VSDA sues on its own behalf, on behalf of its members who use online communications

systems, and on behalf of the customers of its members.
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30. Defendant JIM PETRO is the Attomey General of the State of Ohio and is sued in

his official capacity as such. He is the chief law officer of the State of Ohio with authority in

both civil and criminal matters.

31. The remaining Defendants are the county prosecutors of each county in the State

of Ohio. The county prosecutors have the duty to prosecute crimes, including violations of the

Revised Tntemet'Itestricfion.

FACTS

The Internet Generally

32. The Intemet is a decentralized, global medium of communication that links

people, institufions, corporations, and govemments around the world. It is a giant computer

network that interconnects innumerable smaller groups of linked computer networks and

individual, computers. While estimates are difficult due to its constant and rapid growth, the

Internet is currently believed to connect more than 220 countries and close to 580 nrillion users

worldwide. In addition, approximately 93% of all Intemet users use e-mail. In 2001,

approximately 12 billion e-mail messages were sent each day, a figure which is expected to

climb to 35 billion by 2005.

A-10
-10-

"3M77V-, JA 120



33. Because the Internet merely finks together numerous individual computers and

computer networks, no single entity or group of entities controls the material made available on

the Internet or limits the ability of others to access such materials. Rather, the range of digital

infonnation available to Intemet users - which includes text, images, sound, and video - is

individually created, maintained, controlled and located on millions of separate individual

computers around the world.

34. The Intemet presents extremely low entry barriers to anyone who wishes to

provide or distribute information or gain access to it. Unlike television, cable, radio,

newspapers, magazines, or books, the hiternet provides the average citizen with an affordable

means for communicating with, accessing, and posting content to a worldwide audience.

How People Access the Internet

35. lndividuals have several easy means of gaining access to computer

communications systems in general and to the Intemet in particular. Many educational

institutions, businesses, and local communities maintain a computer network linked directly to

the Intemet and enable users to easily gain access to the networlc.

36. In addition, many libraries provide thcir patrons with free access to the Internet

through computers located at the library. Some libraries also host online discussion groups and

chat rooms. Many libraries also post their card catalogs and online versions of material from

their collections.

37. Intemet service providers ("ISPs") also allow subscribers to dial onto the Intemet

by using a modem and a personal computer to access computer networks that are linked directly
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to the Internet. Some ISPs charge a monthly fee ranging from $15 to 50 per month, but some

provide their users with free or very low-cost Intemet access.

38. National "commercial online services," such as America Online, serve as ISPs

and also provide subscribers with additional services, including access to extensive content

within their own proprietary networks.

Wavs of Exchaneine Information on the Internet

39. Most Internet users select user names, e-mail addresses, or both that allow them to

log on to the hrternet and to connnunicate with other users. Many user names are pseudonyms or

pen names that often provide users with a distinct online identity and help to preserve their

anonymity and privacy. By way of example, America Online allows every subscriber to use up

to six different "screen names," which may be used for different family members or for separate

pseudonyms by an individual. The user name and e-mail address are the only indicators of the

user's identity; that is, persons communicating with the user will only know them by their user

name and e-mail address unless the user chooses to reveal other personal information.

40. Once an individual signs on to the Internet, there are a wide variety of methods

for communicating and exchanging informafion with other users.

E-Mail

41. The simplest and perhaps most widely used method of communication on the

Internet is via electronic mail, commonly referred to as "e-mail." Using one of dozens of

available "mailers" - software capable of reading and writing an e-mail - a user is able to

address and transmit via computer a message to a specific individual or group of individuals who

have e-mail addresses.
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Discnssion Groups Mailine Lists, and Chat Rooms

42. Oiiline discussion groups are another of the most popular forms of

communication via computer network. Discussion groups allow users of computer networks to

post messages onto a public computerized bulletin board and to read and respond to messages

posted by others in the discussion group. Discussion groups bave been organized on many

different computer networks and cover virtually every topic imaginable. Discussion groups can

be formed by individuals, institutions, organizations, or by particular computer networks.

43. "IISENET" news groups are a very popular set of bulletin board discussion

groups available on the Internet and other networks. Currently there are USENET news groups

on more than 30,000 different subjects, and over 100,000 new messages are posted to these

groups each day.

44. Similarly, users also can communicate within a group by subscribing to

automated electronic mailing lists that allow any subscriber to a mailing list to post a particular

message that is then automatically distributed to all of the other subscribers on that list. These

lists are sometimes called "mail exploders" or "list servs."

45. "Chat rooms" also allow users to engage in simultaneous conversations with

another user or group of users by typing messages and reading the messages typed by others

participating in the "chat." Chat rooms are available on the Internet and on commercial online

services. Although chat rooms are often set up by particular organizations or networks, any

individual user can start an online "chat "

46. Online discussion groups, mailing lists, and chat rooms create an entirely new

global public forum - a cyberspace village green - where people can associate and

conimunicate with others who have common interests and engage in discussion or debate on

every imaginable topic.
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- The World Wide Web

47. The World Wide Web (the "Web") is the most popular way to provide and

retrieve information on the Intemet. Anyone with access to the Intemet and proper software can

create "Web pages" or "home pages" which may contain many different types of digital

information - text, images, sound, and even video. The Web comprises millions of separate

"Web sites" that display content provided by particular persons or organizations. Any Internet

user anywhere in the world with the proper software can create her own Web page, view Web

pages posted by others, and then read text, look at images and video, and listen to sounds posted

at these sites.

48. The Web serves in part as a global, online repository of knowledge, containing

information from a diverse array of sources, which is easily accessible to lntemet users around

the world. Though information on the Web is contained on individual computers, each of these

computers is connected to the Intemet through Web protocols that allow the information on the

Web to become part of a single body of knowledge accessible by all Web users.

49. Many large corporations, banks, brokerage houses, newspapers, and magazines

now provide online editions of their publications and reports on the Web or operate independent

Web sites. Many government agencies and courts also use the Web to disseminate information

to the public. For example, Ohio Governor Bob Taft and Defendant Attorney General Jim Petro

have posted Internet Web sites containing information available to the public. In addition, many

individual users and small community organizations have established individualized home pages

on the Web that provide information of interest to members of the particular organization,

communities, and other individuals.

50. To gain access to the information available on the Web, a person generally uses a

Web "browser" - software such as Netscape Navigator or Intemet Explorer - to display, print,
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and download documents that are fonnatted in the standard Web formatting language. Each

document on the Web has an address that allows users to find and retrieve it.

51. Most Web documents also contain "links." These are short sections of text or

image that refer and link to another document. Typically the linked text is blue or underlined

when displayed, and when selected by the user on her computer screen, the referenced document

is automatically displayed wherever in the world it actually is stored. Links, for example, are

used to lead from overview documents to more detailed documents on the same Web site, from

tables of contents to particular pages, and from text to cross-references, footnotes, and other

forms of information.

52. Links may also take the user from the original Web site to another Web site on a

different computer connected to the Internet, a computer that may be located in a different area

of the country, or even the world.

53. Through the use of these links from one computer to another, from one document

to another, the Web for the first time unifies the diverse and voluminous information made

available' by millions of users on the 7nternet into a single body of knowledge that can be

searched and accessed.

54. A number of "search engines" and directories - such as Yahoo, Google,

WebCrawler, and Lycos - are available free of charge to help users navigate the World Wide

Web. Once a user has accessed the search service, he or she simply types a word or string of

words as a search request and the search engine provides a list of sites that match the search

string.

55. As can be seen from the various ways that people can exchange information and

communicate via this new technology, the Intemet is "interactive" in ways that distinguish it
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from traditional communication media. For instance, users are not passive receivers of

information as with television and radio; rather, a user can easily respond to the material he or

she receives or views online: hi addition, "interactivity" means that Internet users must actively

seek out with specificity the information they wish to retrieve and the kinds of communications

in which they wish to engage. For example, a user wishing to read articles posted to a

newsgroup must log on to the Intervet and then connect to a USENET server, select the relevant

group, review the relevant header lines - which provide brief content descriptions - for each

message, and then access a particular message to read its content. Similarly, to gain access to

material on the World Wide Web, a user must know and type the address of a relevant site or

find the site by typing a relevant search string in one of several available scarch engines or by

activatitrg a Web site link.

The Range of Content Available on the Internet

56. The information made available on the Intemet is as diverse as human thought.

Content on the Internet is provided by the nrillions of Internet users worldwide, and the content

ranges from academic writings to humor to art to literature to medical information to music to

news to movie clips and to human sexuality. For example, on the Internet one can view the full

text of the Bible, all of the works of Shakespeare, and numerous other classic works of literature.

One can browse through paintings from museums around the world, view in detail images of the

ceiling of the Sistine Chapel, or hear selections from the latest rap music albums. At any one

time, the Internet serves as the communication medium for literally hundreds of thousands of

global conversations, political debates, and social dialogues.

57. Although the overwhelming majority of the information on the Intemet does not

involve nudity or sexual activity, such material is available on the Internet. For example, an
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Internet user can read online John Cleland's eighteenth-century novel, Fanny Hill: Memoirs of a

Woman of Pleasure; view the digital photography of Diane Fenster; receive instructions on how

to practice safer sex; participate in a question and answer forum on methods for enhancing

sexual experiences; and exchange e-mail about a popular new rap music lyric. Much of this

material is similar, if not identical, to material that is routinely discussed in cafes and on the

street corners, and that is distributed through libraries, bookstores, record stores, and newsstands.

The Statutory Languaee at Issue

58. On January 2, 2003, Govemor Bob Taft signed into law House Bi11490, effective

January 1, 2004, part of which repeals O.R.C. §§ 2907.1, 2907.31 and 2907.35 and substitutes

new provisions in their place. These amendments, referred to in this Complaint as "the Revised

Internet Restriction," provide as follows:

Sec. 2907.01. As used in sections 2907.01 to 2907.37 of the Revised Code:

(A) "Sexual conduct" means vaginal intercourse between a
male and female; anal intercourse, fellatio, and cunnilingus
between persons regardless of sex; and, without privilege to do so,
the insertion, however slight, of any part of the body or any
instrument, apparatus, or other object into the vaginal or anal
cavity of another. Penetration, however slight, is sufficient to
complete vaginal or anal intercourse.

(B) "Sexual contact" means any touching of an erogenous zone
of another, including without limitation the thigh, genitals, buttock,
pubic region, or, if the person is a female, a breast, for the purpose
of sexually arousing or gratifying either person.

(C) "Sexual activity" means sexual conduct or sexual contact,
or both.

(D) "Prostitute" means a male or female who promiscuously
engages in sexual activity for hire, regardless of whether the hire is
paid to the prostitute or to another.

(E) "Harmful to juveniles" means that quaHty of any material
or performance describing or representing nudity, sexual conduct,
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sexual excitement, or sado-masochistic abuse in any form to which
all of the following apply:

(1) The material or performance, when considered as a
whole, appeals to the prurient interest in sex ofjuveniles;

(2) The material or performance is patently offensive to
prevailing standards in the adult community as a whole with
respect to what is suitable for juveniles;

(3) The material or performance, when considered as a
whole, lacks serious literary, artistic, political, and scientific value
for juveniles.

(F) When considered as a whole, and judged with reference to
ordinary adults or, if it is designed for sexual deviates or other
specially susceptible group, judged with reference to that group,
any material or performance is "obscene" if any of the following
apply:

(1) Its dominant appeal is to prurient interest;

(2) Its dominant tendency is to arouse lust by displaying or
depicting sexual activity, masturbation, sexual excitement,
or nudity in a way that tends to represent human beings as
mere objects of sexual appetite;

(3) Its dominant tendency is to arouse lust by displaying or
depicting bestiality or extreme or bizarre violence, cruelty,
or brutality;

(4) Its dominant tendency is to appeal to scatological interest
by displaying or depicting human bodily ftntctions of
elimination in a way that inspires disgust or revulsion in
persons with ordinary sensibilities, without serving any
genuine scientific, educational, sociological, moral, or
artistic purpose;

(5) It contains a series of displays or descriptions of sexual
activity, masturbation, sexual excitement, nudity, bestiality,
extreme or bizarre violence, cruelty, or brutality, or human
bodily functions of elimination, the cumulative effect of
which is a dominant tendency to appeal to prurient or
scatological interest, when the appeal to such an interest is
primarily for its own sake or for commercial exploitation,
rather than primarily for a genuine scientific, educational,
sociological, moral, or artistic purpose.

1g A-18
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(G) "Sexual excitement" means the condition of human male or
female genitals when in a state of sexual stimulation or arousal.

(H) "Nudity" means the showing, representation, or depiction
of human male or female genitals, pubic area, or buttocks with less
than a fu1i, opaque covering, or of a female breast with less than a
full, opaque covering of any portion thereof below the top of the
nipple, or of covered male genitals in a disaemibly turgid state.

(I) "Juvenile" means an unmanried person under the age of
eighteen.

(J) "Material" means any book, magazine, newspaper,
pamphlet, poster, print, picture, figure, image, description, motion
picture film, phonographic record, or tape, or other tangible thing
capable of arousing interest through sight, sound, or touch and
includes an image or text appearing on a computer monitor,
television screen, liquid crystal display, or similar display device
or an image or text recorded on a computer hard disk, computer
floppy disk, compact disk, magnetic tape, or sinailar data storage
device.

(K) "Performance" means any motion picture, preview, trailer,
play, show, skit, dance, or other exhibition performed before an
audience.

(L) "Spouse" means a person married to an offender at the time
of an alleged offense, except that such person shall not be
considered the spouse when any of the following apply:

(1) When the parties have entered into a written separation
agreement authorized by section 3103.06 of the Revised
Code;

(2) During the pendency of an action between the parties for
annulment, divorce, dissolution of marriage, or legal
separation;

(3)

m

In the case of an action for legal separation, after the
effective date of the judgment for legal separation.

"Minor" means a person under the age of eighteen.

(N) "Mental health client or patient" has the same meaning as
in section 2305.51 of the Revised Code.

(0) "Mental health professional" has the same meaning as in
section 2305.115 of the Revised Code.
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(P) "Sado-masochistic abuse" means flagellation or torture by
or upon a person or the condition of being fettered, bound, or
otherwise physically restrained.

Sec. 2907.31. (A) No person, with knowledge of its character or content, shall
recklessly do any of the following:

(1) Directly sell, deliver, furnish, disseminate, provide, exhibit,
rent, or present to a juvenile, a group of juveniles, a law
enforcement officer posing as a juvenile, or a group of law
enforcement officers posing as juveniles any material or
performance that is obscene or harmful to juveniles;

(2) Directly offer or agree to sell, deliver, fnrnish, disseminate,
provide, exhibit, rent, or present to a juvenile, a group of juveniles,
a law enforcement officer posing as a juvenile, or a group of law
enforcement officers posing as juveniles any material or
performance that is obscene or harmfiil to juveniles;

(3) While in the physical proximity of the juvenile or law
enforcement officer posing as a juvenile, allow any juvenile or law
enforcement officer posing as a juvenile to review or peruse any
material or view any live perforrnance that is harmfuI to juveniles.

(B) The following are affirmative defenses to a charge under this section that
involves material or a performance that is hannful to juveniles but not obscene:

(1) The defendant is the parent, guardian, or spouse of the
juvenile involved.

(2) The juvenile involved, at the time of the conduct in
question, was accompanied by the juvenile's parent or guardian
who, with knowledge of its character, consented to the material or
performance being furnished or presented to the juvenile.

(3) The juvenile exhibited to the defendant or to the
defendant's agent or employee a draft card, driver's license, birth
record, marriage license, or other official or apparently official
document purporting to show that the juvenile was eighteen years
of age or over or married, and the person to whom that document
was exhibited did not otherwise have reasonable cause to believe
that the juvenile was under the age of eighteen and unmarried.

(C)(1) It is an affirmative defense to a charge under this section, involving
material or a performance that is obscene or harmful to juveniles, that the material
or perfonnance was furnished or presented for a bona fide medical, scientific,
educational, governmental, judicial, or other proper purpose, by a physician,
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psychologist, sociologist, scientist, teacher, librarian, clergyman, prosecutor,
judge, or other proper person.

(2) Except as provided in division (13)(3) of this section, mistake
of age is not a defense to a charge under this section.

(D) (1) A person directly sells, delivers, furnishes, disseminates, provides,
exhibits, rents, or presents or directly offers or agrees to sell, deliver, furnish,
disseminate, provide, exhibit, rent, or present material or a performance to a
juvenile, a group of juveniles, a law enforcement officer posing as a juvenile, or a
group of law enforcement officers posing as juveniles in violation of this section
by means of an electronic method of remotely transmitting information if the
person knows or has reason to believe that the person receiving the information is
ajuvenile or the group of persons receiving the information are juveniles.

(2) A person remotely transmitting information by means of a
method of mass distribution does not directly sell, deliver, furnish,
disseminate, provide, exhibit, rent, or present or directly offer or
agree to sell, deliver, furnish, disseminate, provide, exhibit, rent, or
present the material or performance in question to a juvenile, a
group of juveniles, a law enforcement officer posing as a juvenile,
or a group of law enforcement officers posing as juveniles in
violation of this section if either of the following applies:

(a) The person has inadequate information to know or have
reason to believe that a particular recipient of the
information or offer is a juvenile.

(b) The method of mass distribution does not provide the
person the ability to prevent a particular recipient from
receiving the information.

(E) If any provision of this section, or the application of any provision of this
section to any person or circumstance, is held invalid, the invalidity does not
affect other provisions or applications of this section or related sections that can
be given effect without the invalid provision or application. To this end, the
provisions are severable.

(F) Whoever violates this section is guilty of disseminating matter harmful to
juveniles. If the material or performance involved is harmful to juveniles, except
as otherwise provided in this division, a violation of this section is a misdemeanor
of the fnst degree. If the material or performance involved is obscene, except as
otherwise provided in this division, a violation of this section is a felony of the
$fth degree. If the material or performance involved is obscene and the juvenile to
whom it is sold, delivered, fiunished, disseminated, provided, exhibited, rented, or
presented, the juvenile to whom the offer is made or.who is the subject of the
agreement, or the juvenile who is allowed to review, peruse, or view it is under
thirteen years of age, violation of this section is a felony of the fourth degree.

A-21_2t_
17382i7AV-,

JA 131



Sec. 2907.35. (A) An owner or manager, or agent or employee of an owner or
manager, of a bookstore, newsstand, theater, or other commercial establishment
engaged in selling materials or exhibiting perfonnances, who, in the course of
business:

(1) Possesses five or more identical or substantially similar
obscene articles, having knowledge of their character, is presumed
to possess them in violation of division (A)(5) of section 2907.32
of the Revised Code;

(2) Does any of the acts prohibited by section 2907.31 or 2907.32
of the Revised Code, is presumed to have knowledge of the
character of the material or performance involved, if the owner,
manager, or agent or employee of the owner or manager has actual
notice of the nature of such material or performance, whether or
not the owner, manager, or agent or employee of the owner or
manager has precise knowledge of its contents.

(B) Without limitation on the manner in which such notice may be given, actual
notice of the character of material or a performance may be given in writing by
the chief legal officer of the jurisdiction in wbich the person to whom the notice is
directed does business. Such notice, regardless of the manner in which it is given,
shall identify the sender, identify the material or performance involved, state
whether it is obscene or hannful to juveniles, and bear the date of such notice.

(C) Sections 2907.31 and 2907.32 of the Revised Code do not apply to a motion
picture operator or projectionist acting within the scope of employment as an
employee of the owner or manager of a theater or other place for the showing of
motion pictures to the general public, and having no managerial responsibility or
financial interest in the operator's or projectionist's place of employment, other
than wages.

(D)(1) Sections 2907.31, 2907.311, 2907.32, 2907.321, 2907.322, 2907.323, and
2907.34 and division (A) of section 2907.33 of the Revised Code do not apply to
a person solely because the person provided access or oonnection to or from an
electronic method of remotely transfening information not under that person's
control, including having provided capabilities that are incidental to providing
access or connection to or from the electronic method of remotely transferring the
infonnation not under that person's control, including having provided
transmission, downloading, intemiediate storage, access software, or other related
capabilities that are incidental to providing access or connection to or from a
computer facility, system, or network, and that do not include the creation of the
content of the material that is the subject of the access or connection.

(2) Division (D)(1) of this section does not apply to a person who
conspires with an entity actively involved in the creation or
knowing distribution of material in violation of section 2907.31,
2907.311, 2907.32, 2907.321, 2907.322, 2907.323, 2907.33, or
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defettse for prosecutions under the Revised Internet Restriction with respect to speech on the

Intemet. Even if online speakers had the ability to detemrine whether someone accessing their

content was a minor, they would have no way of knowing whether the minor was accompanied

by a parent or legal guardian; therefore, subsection (B)(2) also fails as a viable defense. The

defense provided in subsection (C)(1) is equally unworkable because it applies only to a limited

number of speakers. As such, the vast majority of online speakers are faced with the threat of

criminal prosecutions against which they have no affirmative defenses.

61. O.R.C. § 2907.35(F) of the Revised Intemet Restriction sets forth an additional

atlhmative defense that the defendant "has taken, in good faith, reasonable, effective, and

appropriate actions under the circumstances to restrict or prevent access by juveniles to [Internet]

material that is bamiful to juveniles, inaluding any method that is feasible under available

technology."

62. As other federal courts have found, "there are no good faith, reasonable, effective

and appropriate actions to restrict or prevent access of minors" to Internet communications that

do not unduly impact on the First Amendment rights of adults. ACLU v. Jolmson, 4 F. Supp. 2d

1029, aff d, 194 F.3d 1149 (10th Cir. 1999).

63. A violation of the Revised Intemct Restriction is punishable by imprisonment of

not more than 6 months or a fine of not more than $1,000, or both, or, if the material is found to

be obscene, is punishable by imprisonment for a period of 6 to 12 months or a fine of not more

than $2;500, or both.

The Revised Internet Restriction's Impact on Internet Sueech

64. Revised Internet Restriction bans certain constitutionally protected speech among

adults and juveniles.

1738231,1V-1
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2907.34 of the Revised Code or who knowingly advertises the
availability of material of that nature.

(3) Division (D)(1) of this section does not apply to a person who
provides access or connection to an electronic method of remotely
transferring information that is engaged in the violation of section
2907.31, 2907.311, 2907.32, 2907.321, 2907.322, 2907.323,
2907.33, or 2907.34 of the Revised Code and that contains content
that person has selected and introduced into the electronic method
of remotely transferring information or content over which that
person exercises editorial control.

(E) An employer is not guilty of a violation of section 2907.31, 2907.311,
2907.32, 2907.321, 2907.322, 2907.323, 2907.33, or 2907.34 of the Revised Code
based on the actions of an employee or agent of the employer unless the
employee's or agent's conduct is within the scope of employee's or agent's
employment or agency, and the employer does either of the following:

(1) With knowledge of the employee's or agent's conduct, the
employer authorizes or ratifies the conduct.

(2) The employer recklessly disregards the employee's or agent's
conduct.

(F) It is an affirmative defense to a charge under section 2907.31 or 2907.3 11 of
the Revised Code as the section applies to an image transmitted through the
internet or another electronic method of remotely transmitting information that the
person charged with violating the section has taken, in good faith, reasonable,
effective, and appropriate actions under the circumstances to restrict or prevent
access by juveniles to material that is barmful to juveniles, including any method
that is feasible under available technology.

(G) If any provision of this section, or the application. of any provision of this
section to any person or oircumstance, is held invalid, the invalidity does not
affect other provisions or applications of this section or related sections that can
be given effect without the invalid provision or application. To this end, the
provisions are severable.

59. O.R.C. §§ 2907.31(B) and (C) seemingly provide defenses to liability under the

Revised Internet Restrictions, as set forth above, where the online speaker has attempted to

detemvne the age of the recipient or to assess parental pennission.

60. Since there is no way for online speakers to check age-verifying documents of

persons who access their content on the Internet, O.R.C. § 2907.31(B)(3) provides little or no
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65. The United States Congress and the States of Micbigan, New Mexico, Virginia,

Arizona, and Vermont previously enacted laws similar to the Intemet Restrictions, all of which

were either held unconstitutional or enjoined on First Amendment grounds. Reno v. ACT..U 521

U.S. 844; ACLU v. Reno, 322 F.3d 240; Johnson, 194 F.3d 1149; PSINet, Inc., 167 F.Supp.2d

878; Cyberspace Communications, 238 F.3d 420; Npa olitano, Civ. No. 00-506; American

Booksellers, D. Vt. Apr. 18, 2002.

66. Speech on the Intemet is generally available to anyone with access to this

technology. Anyone who posts content to the Web, chat roams, mailing flsts, and discussion

groups makes it automatically available to all users worldwide, including minors. Because

minors have access to all of these fonuns, any "hazmful to juveniles" communication in these

fora could be punishable under the Revised Intemet Restriction. Knowledge that the recipient is

a specific minor is not required under the Revised Internet Restriction. Due to the very nature of

the Internet, virtually every communication on the Intemet may potentially be received by some

minor and therefore may potentially be the basis for prosecution.

67. Because mahy of the temis in the Revised lntemet Restriction are overbroad, the

Revised Internet Restriction will further chill the speech of content providers on the Web. For

example, the Revised lntemet Restriction fails to distinguish between material that is "harmful"

for oIderas opposed to younger minors.

68. Further, the reference to "prevailing standards in the adult community with

respect to what is suitable for juveniles" is overbroad because, due to the borderless nature of the

Internet, it effectively imposes the standards of the most conservative county in Ohio on oontent

providers and users in all other states even if other states have more liberal standards regarding

what is considered "hannful to juveniles." As a consequence, content providers and users of the
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Web will likely err on the side of caution and not post content on the Web that they would

otherwise have posted. In this way, the Revised Intemet Restriction chills speech on the Web

and thus causes irreparable harm to the First Amendment freedoms of online speakers.

69. Most of the millions of users on the Intemet are speakers and content providers

subject to the Revised Intemet Restriction. Anyone who sends an e-mail, participates in a

discussion group or cbat room, or maintains a home page on the Web potentially is subject to the

Revised Intemet Restriction because his or her communication might be accessed by a minor in

the State of Ohio. Given the technology of the Internet, there are no reasonable means for these

speakers to ascertain the age of persons who access their messages, or for restricting or

preventing access by minors to certain content. From the perspective of these speakers, the

information that they make available on the public spaces of the Internet either must be made

available to all users of the hiternet, including users who may be minors, or it will not be made

available at all.

70. For instance, when a user posts a message to a USENET discussion group, iY is

automatically distributed to hundreds of thousands of computers around the world, and the

speaker bas no ability to control whom will access his or her message from those computers.

Similarly, users who communicate on mailing lists have no way to determine the ages of other

subscribers to the list. Finally, content providers on the Web have no reasonable way to verify

the age of persons who access their Web sites. For these reasons, there is no practical way for

content providers to withhold material that may be "harmful to juveniles" - as prohibited by the

Revised Internet Restriction - from people younger than 18 years old.

71. Because Intemet speakers have no means to restrict minors in Ohio from

accessing their communications, the Revised Internet Restriction effee6vely requires almost all
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discourse on the Internet - whether among citizens of Ohio or among users anywhere in the

world - to be at a level suitable for young children. The Revised Internet Restriction therefore

bans an entire category of constitutionally protected speech between and among adults on the

intemet.

72. In addition, any person who disagrees with or objects to sexual content on the

Internet could cause a speaker to be prosecuted under the Revised Intemet Restriction by having

a minor view the online speech, resulting in a"heckler's veto" of Intemet speech. Further, any

person who objects to sexual content on the Internet could cause a speaker to fear prosecution

under the Revised Internet Restriction by claiming to be a minor, whether or not the person

actually is one.

73. The Revised Intemet Restriction also prohibits older minors from conununicating

and accessing protected speech. Even if some depictions or discussions of nudity and sexual

conduct may be considered by some to be inappropriate or "harmful" for younger minors, many

depictions and discussions - including safer sex resources - are valuable, at least for older

minors.

74. Even if there were means by which speakers on the Internet could ascertain or

verify the age of persons who receive their content (and there are no such means), requiring users

to identify themselves and to disclose personal infom3ation in order to allow verification of age

would prevent Intemet users from maintaining their privacy and anonymity on the Internet.

The Revised Internet Restriction's Burden on Interstate Commerce

75. The Revised Intemet Restriction impacts the speech of online speakers across the

nation - not just in the State of Ohio - because it is impossible for Internet users to determine

the geographic location of persons who access their information. Internet users elsewhere have
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no way to determine whether information posted to the Web, discussion groups, or chat rooms

will be accessed by persons residing in the State of Ohio. The various sites on the Internet can

be accessed by anyone in the world; therefore, there is no way for speakers to ensure that

residents of Ohio will not receive their connnunications. Thus, all users, even if they do not

reside in Ohio or intend to communicate with residents of Ohio, must comply with the Revised

Intemet Restriction.

76. The Revised Intemet Restriction unjustifiably burdens interstate commerce and

regulates conduct that occurs wholly outside the State of Ohio. The Revised Intemet Restriction

chills speakers outside of Ohio and curtails speech that occurs wholly outside the borders of

Ohio, thereby causing nreparable harm. Like the nation's railways and highways, the Internet is

by its nature an instrament of interstate commerce. Just as goods and services travel over state

borders by train and truck, information flows across state and national borders on the Intemet.

Intemet content providers that are located outside of Ohio, such as The Sexual Health Network,

as well as people participating in chat rooms, newsgroups, or mail exploders, have no feasible

way to determine whether their information will be accessed or downloaded by someone who is

located in Ohio. Just as a user of the Internet cannot identify the age of another user of the

Internet, one also cannot identify where a particular user or speaker resides, or from where a

partioular user may be accessing or downloading information on the Intemet. Due to the nature

of the technology, a non-Ohioan, even if he or she has no desire to reach anyone in Ohio, will be

forced to self-censor his or her speech on the Internet in order to comply with the Revised

Internet Restriction and avoid the possibility that a minor from Ohio will gain access to this

infonnation, thereby subjecting the speaker to prosecution in Ohio. Therefore, the Revised

173923)1\Y-1
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Intemet Restriction interferes significantly with the interstate flow of information and with

interstate commerce.

77. Given the transient nature of the Intemet, interstate and international computer

communications networks, like the nation's railroads, need to be unifonnly regulated across

jurisdictions.

78. Because the definition of "harmful to juveniles" in O.R.C. § 2907.01(E) depends

in part upon "prevailing standards in the adnlt community," the Revised Intemet Restriction

effectively iunposes regulations on interstate speech that conflict with the conununity standards

of other states and their local communities. If each state implements its own regulations, as Ohio

has done, regarding what information can be legally distributed via this new technology,

interstate commerce will be greatly inhibited and disrupted as persons around the world try to

discem what can and cannot be communicated in the many different jurisdictions connected to

these networks.

The Ineflectiveness of the Revised Internet Restriction

and the Effectiveness of Alternative Means

79. Because of the global nature of the Intemet, Defendants cannot demonstrate that

the Revised Intemet Restriction is likely to reduce the availability in Ohio of material that may

bc "harmful to juveniles" on the Internet.

80. It is estimated that approximately 40"/o of the content provided on the Intemet

originates abroad. All of the content on the global Internet is equally available to all Internet

users worldwide and may be accessed as easily and as cheaply as content that originates locally.

Because it is not technologically possible to prevent content posted abroad from being available
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to Internet users in the State of Ohio, the Revised Intemet Restriction will not accomplish its

purported purpose of keeping inappropriate content from minors in Ohio.

81. Conversely, there are many altemative means that are more effective in assisting

parents to limit a minor's access to certain material on the Intemet if desired.

82. For example, commercial online services like America Online provide features

that subscribers may use to prevent children from accessing chat rooms and to block access to

Web sites and news groups based on keywords, subject matter, or specific newsgroup. These

services also offer screening software that blocks messages containing certain words, and

tracking and monitoring software to determine which resources a particular online user,

including a child, has accessed. They also offer children-only discussion groups that are closely

monitored by adults.

83. Online users can also purchase special software applications, known as user-based

blocking programs, that enable them to control access to online resources. These applications

allow users to block access to certain resources, to prevent children from giving personal

infonnation to strangers by e-mail or in chat rooms, and to keep a log of all online activity that

occurs on the home computer.

84. User-based blocking programs are not perfect, both because they fail to screen all

inappropriate material and because they inadvertently block valuable Intemet sites. However, a

voluntary decision by concemed parents to use these products for their children constitutes a far

less restrictive altemative than the Revised Intemet Restriction's imposition of criminal penalties

for protected speech upon the universe of Intemet users.
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The Revised Internet Restriction's Impact on the Plaintiffs

85. Plaintiffs interact with and use the Intemet in a wide variety of ways, including as

content providers, access providers, and users. The Revised Intemet Restriction burdens

Plaintiffs in all of these capacities. Plaintiffs who are users and content providers are subject to

the Revised Intemet Restriction. These Plaintiffs fear prosecution under the Revised Intemet

Restriction for communicating, sending, displaying, or distributing material that might be

deemed by some to be "barmful to juveniles" under the Revised Internet Restriction. They also

fear liability for material posted by others to their online discussion groups, chat rooms, mailing

lists, and Web sites. Plaintiffs have no way to avoid prosecution under the Revised Intemet

Restriction and are left with two equally untenable altematives: (1) risk prosecution under the

Revised Internet Restriction, or (2) attempt to engage in self-censorship and thereby deny adults

and older minors access to constitutionally protected material.

American Booksellers Foundation for Free Expression

86. Plaintiff ABFFE has hundreds of bookseller members who are located from coast

to coast, as well as in the State of Ohio. ABFFE's members are not "adult bookstores." Many

member bookstores use the Intemet and electronic cornmunications to obtain information and

excerpts of books from publishers, which may include nudity and which deal frankly with the

subject of human sexuality. For example, member booksellers may review current popular titles

such as Nymvh by Francesa Lia Block, Pictures & Passion: A History of flomosexuality in the

Visual Arts by James W. Saslow, and American Pastoral by Philip Roth, which include passages

or images describing nudity and sexual conduct. Some member bookstores also have their own

Web pages that discuss the contents of books sold in stores.
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87. ABFFE members' right to offer and sell in Ohio a fall range of mainstream

materials, and leain about, acqu.ire, and distribute material containing nudity and sexual conduct,

and their patrons' right to purchase such materials, will be seriously infringed by the Revised

Intemet Restriction if it is not enjoined because ABFFE members and the publishers with whom

they transact business will be forced to self-censor or risk prosecution under the Revised Intemet

Restriction.

Association of American Publishers, Inc.

88. Plaintiff AAP sues on behalf of its members who are providers of mainstream

books and other materials to retailers in Ohio, as well as those who are content providers and

users of the Intemet. Although their businesses are primarily based on print publishing, AAP's

members are. very actively involved in the Intemet. AAP's members create electronic products

to accompany and supplement their printed books and journals; create custom educational

material on the Intemet; communicate with authors and others, receive manuscripts, and edit,

typeset, and design books electronically; transnut fnrished products to licensed end-user

eustomers; communicate with bookstores and other wholesale and retail accounts; and promote

authors and titles online.

89. Many of AAP's members have Web pages and provide information to the world

on the Internet. Some of the content provided by AAP's members contains nudity or sexual

conduct. Many of the efforts to ban books in various communities have been directed at books

published by AAP's members. AAP fears that the Revised Internet Restriction will spawn

similar efforts directed at AAP's online publishing. Ii'the Revised Intemet Restriction is not

enjoined, AAP members will be forced either to risk criminal liability or to stop providing online

access to constitutionally protected books and other related materials.

,798237i7W,
-32- A-32

JA 142



Freedom to Read Foundation, Inc.

90. Plaintiff FTRF and its public and private library and librarian members serve as

both access and content providers at physical libraries in the State of Ohio and on the Internet.

Because the Intemet offers their patrons a unique opportunity to access information for free,

many libraries provide their patrons with facilities that patrons can use to access the Internet.

Many libraries also have their own Web sites on the Internet and use the Intemet to post card

catalogues, to post information about current events, to sponsor chat rooms, to provide textual

information or art, or to post online versions of materials from their library collections. Patrons

can, for example, access the Web site of certain libraries from anywhere in the country to peruse

the libraries' card catalogues, review an encyclopedia reference, or check a definition in the

dictionary.

91. Some of the materials provided or made available by libraries contain nudity or

sexual conduct. For example, FTRF member libraries' online card catalogues include such

works as Forever by Judy Blume, Women on Top by Nancy Friday, Changing Bodies, Chaneina

Lives by Ruth Bell, Our Bodies. Our Selves by the Boston Women's Health Collective and It's

Perfectlv Normal by Robie Hanis.

92. If the Revised Internet Restriction is not enjoined, 3ibraries will be inhibited from

both posting and providing access to materials on the Intemet that contain nudity or sexual

conduct. Adult library patrons and Internet users would thus be deprived of access to these

constitutionally protected library materials

The National Association of RecordinE Merchandisers

93. NARM's members sell sound recordings in the State of Ohio. Further, some of

NARM's members are online music retailers who market their recordings by pemvtting Intemet
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users to download music samples before making a purchase with their credit cards. Permitting

users to sample music before identifying themselves is an important feature of this marketing

strategy. NARM members are concemed that they may be exposed to criminal liability under

the Revised Intemet Restriction simply for misjudging what may be deemed "harmful to

juveniles" under an ambiguous and overbroad standard.

Ohio Newspaper Association

94. All the daily and most of the weekly newspapers in Ohio are members of ONA.

Given the nature of the news they print and provide online, which often describes death, torture,

cruelty, and crime in ways, ONA members may be considered by some to provide material that

is "harmful to juveniles." Unless the Revised Intemet Restriction is enjoined, much of this news

must be self-censored.

The Sexual Health Network, Inc.

95. Plaintiff The Sexual Health Network's Web site (Sexuallrealth.com) includes a

wide array of sex education materials for people with disabilities and chronic diseases. Some

resources are written specifically for The Sexual Health Network, while other materials are

adapted from a variety of sources. Topics covered include both general matters (such as

information about the effects of aging on sexuality or ideas to help increase women's sexual

pleasure), to disability-specific issues (such as sexual positions that may enhance intercourse for

individuals with particular disabilities or advice on dealing with low sexual self-esteem that may

accompany a disability).

96. The articles and otber information available on Sexualhealth.com necessarily

involve the use of sexually explicit language and visual images. Frank, detailed explanations are

given in order for the information that the site provides to be useful to its viewers.
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97. Sexualhealth.com also includes forams where individuals may ask each other

questions and share information. This interactive feature helps to keep people coming back to

the site because it provides constantly changing content and allows individuals who may be

geographically isolated from others with similar disabilities or illnesses to experience a "support

group" environment.

98. The Sexual Health Network's Web site also provides links to other sexuality-

related sites such as the Sinclair Intimacy Institute (producers of explicit educational videos

designed to help couples improve their sex lives).

99. The Sexual Health Network fears that making the materials on the

Sexualhealth.com site available online could be alleged to constitute "distribu6on" of "harmful

to juveniles" material and thus subject it to prosecution under the Revised Intemet Restriction.

100. If the Revised Internet Restriction is not enjoined, the Sexual Health Network

must choose between risking eriniinal prosecution or curtailing its speech by removing from its

site any material that could be alleged to be "harmful to juveniles."

Video Software Dealers Association.

101. Members of Plaintiff VSDA produce the vast majority of video recordings in the

United States, some of which include sexually frank, violent or otherwise provocative scenes.

Some of those videos are available to the public on the hitemet.

102. VSDA members are concerned that the act requires them to censor their videos.

For this reason, VSDA believes that the act imposes uuconstitntional press censorship that

substantially linvts the potential to enhance the diversity, availability, timeliness, quality, and

utility of motion pictures on video.
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103. If the Revised Intemet Restriction is not enjoined, VSDA members might be

criminally liable for constitutionally protected content if they do not self-censor.

CAUSES OF ACTION

COUNT I

Violation of Adults' Rights Under the First and Fourteenth
Amendments to the United States Constitution

104. Plaintiffs repeat and re-allege paragraphs 1 through 103 as if set forth in their

entirety.

105. The Revised Internet Restriction violates the rights of Plaintiffs, their members,

and their users under the First and Fourteenth Amendments of the United States Constitution on

its face and as applied because it effectively bans constitutionally protected speech by and

between adults and the dissemination of such speech to adults.

106. The Revised Intemet Restriction violates the rights of Plaintiffs, their members,

and their users under the First and Fourteenth Amendments to the United States Constitution

because it is not the least restrictive means of accomplishing any compelling govemmental

purpose.

107. The Revised Intemet Restriction violates the rights of Plaintiffs, their members,

and their users under First and Fourteenth Amendments to the United States Constitution

because it is substantially overbroad.
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COUIVT II

Violation of Minors' Rights Under the First and
Fourteenth Amendments to the United States Constitution

108. Plaintiffs repeat and re-allege paragraphs 1 through 107 as if set forth in their

entirety.

109. The Revised Intemet Restriction violates the rights of Plaintiffs, their members,

and their users under the First and Fourteenth Amendments to the United States Constitution

because it interferes with the rights of minors to access and view material that to them is

protected by the First Amendment.

110. The Revised Internet Restriction is unconstitutional because it defines as harmful

to juveniles, and therefore prohibits dissemination to minors of, material protected by the First

Amendment as to them.

COUNT lII

Unconstitutional Vagueness Under the Fifth and Fourteenth
Amendments to the United States Constitntion

111. Plaintiffs repeat and re-allege paragraphs 1 through 110 as if set forth iri their

entirety.

112. The Revised Internet Restriction violates the rights of Plaintiffs, their members,

and their users in that it is unconstitutionally vague and indefinite because it fails to provide fair

notice as to what constitutes a criminal offense.
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COUNT IV

Violation of the Right to Communicate and Access Information Anonymously
Under the First and Fourteenth Amendments to the United States Constitution

113. Plaintiffs repeat and re-allege paragraphs 1 through 112 as if set forth in their

entirety.

114. The Revised Internet Restriction violates the rights of Plaintiffs, their members,

and their users under the First and Fourteenth Amendments to the United States Constitution to

communicate and access information anonymously, insofar as it effectively requires Internet

users to identify themselves in order to gain access to constitutionally protected speech.

COUNT V

Violation of the Commerce Clause
of the United States Constitution

115. Plaintiffs repeat and re-allege paragraphs 1 through 114 as if set forth in their

entirety.

116. The Revised Internet Restriction violates the rights of Plaintiffs, their members,

and their users under the Commerce Clause because it constitutes an unreasonable and undue

burden on interstate and foreign commerce.

117. The Revised Tnternet Restriction violates the rights of Plaintiffs, their members,

and their users under the Commerce Clause because it subjects interstate use of the lnternet to

inconsistent regulations.
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PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court:

A. Declare that the Revised Tnternet Restriction violates the First, Fifth, and

Fourteenth Amendments to and the Commerce Clause of the United States

Constitution;

B. Preliminarily and permanently enjoin Defendants, their officers, agents, servants,

employees, and attorneys, and those persons in aetive concert or participation

with them who receive actual notice of the injunction, from enforcing those

provisions;

C. Award Plaintiffs their reasonable costs and fees pursuant to 42 U.S.C. § 1988; and

D. Grant Plaintiffs such other and further rellef as the Court deems just and proper.
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Respeotfully submitted,

UL5 (O o B No. 0024573)
7ENNIFER M. KINSLE Ohio Bar No. 0071629)
Sirkin, Pinales, Mezibov & Schwartz LLP
105 West Fourth Street, Suite 920
Cincinnati, Ohio 45202
Telephone (513) 721-4816

--and--

MICHAEL A. BAMBERGER (pro hac vice) (lead counsel)
Sonnenschein Nath & Rosenthal
1221 Avenue of the Americas
New York, New York 10020
Telephone (212) 768-6700

Counsel for Plaintiffs

Of Counsel:
7. MICHAEL MURRAY (Ohio Bar No. 0019626)
Berkmau, Gordan, Murray & Devan
55 Public Square, Suite 2121
Cleveland, Ohio 44113
Telephone: (216) 781-5245

ELND-

RAYMOND VASVARI
American Civil Liberties Union of Ohio
4506 Chester Avenue
Cleveland, Ohio 44103
Telephone: (216) 472-2200
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CERTIFICATE OF SERVICE

I hereby certify that an exact copy of the foregoing document was provided via regular U.S.

mail, postage prepaid, to: Elise Porter, Assistant Attorney General, Office of the Ohio Attorney

General, Chief Counsel's Staff, 30 East Broad Street, 17th Floor, Columbus, Ohio 43215, and

7ef&ey L. Glasgow, First Assistant, Civil Office, Franklin County Prosecuting Attomey, 373 South

High Street, Columbus, Ohio 43215, on the 6th day of August, 2003.

FERW. KINSqY (()hio Bar No. 0071629)

Counsel for Plaintiffs
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