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I. INTRODUCTION

In a recent eight-month period, the Public Utilities Commission of Ohio

("Connnission" or "PUCO") was faced with rate increase requests from all four of the major

natural gas utilities in the state of Ohio.l The case below ("DEO Rate Case") represented the

second of the four cases that the PUCO decided.2 In the initial Duke Rate Case, and the three

subsequent natural gas rate cases, the lone issue the parties litigated was the issue of rate

design. The rate design issue involved the Commission's objective, through the approved

rate design, of ensuring that DEO has sufficient revenues to cover its fixed costs of

distribution service at a time when residential consumer usage is allegedly declining. While

Ohio law provides utilities with the opportunity to file applications to increase rates to

address declining revenues, the Commission identified two rate design alternatives that

accomplish its apparent objective to protect utility revenues with less need for the utility to

file a new application: (1) a straight fixed variable ("SFV") rate design; and (2) a decoupling

mechanism.

In the Commission's Order there is recognition that indeed all information and

analysis are not available regarding the new rate design, based upon the fact that the

1 In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in Gas Rates,
Case No. 07-589-GA-AIR, et al., Pre-Filing Notice (June 18, 2007) (Supp. 000567); In the
Matter of the Application of The East Ohio Gas Company d/b/a Dominion East Ohio for
Authority to Amend Filed Tariffs to Increase the Rates and Charges for Gas Distribution
Service, Case No. 07-829-GA-AIR, et al., Pre-Filing Notice (July 20, 2007) (Supp. 000566);
In the Matter of the Application of Vectren Energy Delivery of Ohio, Inc. for Authority to
Amend Filed Tariffs to Increase the Rates and Charges for Gas Distribution Service, Case
No. 07-1080-GA-AIR, et al., Pre-Filing Notice (September 28, 2007) (Supp. 000568); and In
the Matter of the Application of Columbia Gas of Ohio, Inc. for Authority to Amend Filed
Tariffs to Increase the Rates and Charges for Gas Distribution Service, Case No. 08-72-GA-
AIR, et al., Pre-Filing Notice (February 1, 2008) (Supp. 000569).

2 The Duke Rate Case is on appeal, S. Ct. Case No. 08-1837, Notice of Appeal (September
16, 2008) (Supp. 000389).
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Commission has identified certain issues that must be further analyzed by the Company

and/or other interested parties (e.g. the DSM Collaborative'). The Company was ordered to

perform studies and provide the Commission with certain information on a prospective basis.

Order at 23, 25, and 27 (Appx. 000045, 000047, 000049). The Commission is attempting to

fill gaps in the record evidence it needs to ultimately make a decision on the appropriate rate

design, by ordering these studies after-the-fact. A more reasonable and fundamentally fair

course of action would have been to order these studies first and then to evaluate the results

before implementing the dramatic changes in the way DEO charges its customers with the

SFV rate design. hi sum, a more complete evaluation intended to fully understand the

ramifications of implementing the SFV rate design is imperative. Following such an

evaluation, the interested parties should be entitled to their due process rights as the

Commission undertakes a process to review the impacts of the SFV rate design, and

determine the appropriate rate design going forward.

The PUCO is given significant discretion in the determination of rate structures. But

the PUCO in this case abused that discretion by ignoring the manifest weight of the evidence

and by implementing the SFV rate design without requiring in advance a sufficient

evaluation of customer impacts.4

II. STANDARD OF REVIEW

This Court uses a de novo standard of review to decide all matters of law such as

3 The collaborative is made up of interested parties and stakeholders engaged in an open
process to discuss the issues raised in an attempt to reach a consensus on matters raised by
the participants.
4 General Motors Corp. v. Pub. Util. Comm. (1976), 47 Ohio St.2d 58, 65, 351 N.E.2d 183.
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those raised in this case.5 The Court should reverse the PUCO's unreasonable and unlawful

effort to impose a new rate design -- that violates prior rate design precedent, the regulatory

principle of gradualism, and is against the manifest weight of the evidence -- on customers.

The Court's review of this case is important because the Connnission ignored

provisions of R.C. Chapters 4909 and 4929. These chapters contain key rate-setting

provisions for natural gas distribution service. This Court has repeatedly stated that the PUCO

is a creature of statute, and as such does not have the authority to act beyond the authority

provided under Ohio statutes.6

III. STATEMENT OF FACTS

A. DEO Did Not Request The SFV Rate Design In Its Application.

As required by statute, on July 20, 2007, DEO filed at the PUCO and served on

mayors and legislative authorities of each municipality in DEO's service territory a Pre-

Filing Notice ("PFN") of its intent to increase rates for the natural gas distribution service

that is provided through its gas pipelines. On August 30, 2007, DEO filed its application

("Application"), to increase the rates that customers pay. However, in its Pre-Filing Notice

DEO stated:

A Sales Reconciliation Rider has been proposed to recover the
difference between actual base rate revenues and approved test year
revenues adjusted to reflect changes in the number of customers. The
rider rate will be zero until the tariff is approved by the PUCO.
Effective November 1 of each year, the rider rate will be revised
after further review and approval by the PUCO. This proposed rider

5 Grafton v. Ohio Edison (1996), 77 Ohio St.3d 102, 105, 671 N.E.2d 241; Cleveland Electric
Illuminating Co. v. Public Util. Comm. (1996), 76 Ohio St.3d 521, 523, 668 N.E.2d 889;
Industrial Energy Consumers of Ohio Power Co. v. Public Util. Comm. (1994), 68 Ohio
St.3d 559, 563; 629 N.E.2d 423, 427.

6 See, e.g., Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1,
5, 647 N.E.2d 136.
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would apply to the GSS, LVGSS, ECTS and LVECTS rate
schedules. Pre-Filing Notice at Tab 5 (Supp. 000XXX)

The Pre-Filing Notice described a rate design that incorporated a decoupling mechanism --

and not an SFV rate design. But the SFV is ultimately what the Staff proposed and the

Company embraced, and what the PUCO approved in its Order.

B. The Rate Design Issue Was Reserved For Litigation.

On August 22, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") Joint Ex. No. 1 (Supp. 000001) that settled all issues except

for the rate design issue involving the fixed monthly customer charge. Under the Stipulation,

OCC, Ohio Partners for Affordable Energy ("OPAE"), the City of Cleveland, and the

Citizens Coalition^ reserved their right to litigate the rate design issue, and evidentiary

hearings between August 1 and 27, 2008, were conducted for the purpose of establishing the

evidentiary record for the rate design issue. DEO (which did not propose the SFV during the

initial six months its application was pending) and the PUCO Staff supported the SFV rate

design. The SFV represents a radical departure from decades of PUCO regulation of natural

gas LDCs in Ohio and from the rate design for distribution service which the Commission

consistently has approved consisting of a low fixed customer charge and a volumetric charge

applicable to a customer's usage.

C. The SFV Rate Design Tripled The Fixed Monthly Customer Charge.

The Commission issued its Opinion and Order ("Order") (Appx. 000023) on October

15, 2008, which imposed on customers the modified SFV rate design. OCC filed an

' The Citizens Coalition consists of: Neighborhood Environmental Coalition, Empowennent
Center of Greater Cleveland, Cleveland Housing Network and Consumers for Fair Utility
Rates.
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Application for Rehearing (Appx. 000006) advocating for the Comniission to reconsider its

decision to approve an SFV rate design and reject the unprecedented increase of more than

tripling the fixed monthly customer charge from $4.38 (DEO PFN at Tab 5)8 (Supp. 000299)

to as much as $15.40 in the second year of the SFV rate design. This increase to the monthly

customer charge all but ended the methodology of billing customers per cubic foot of the gas

they use as the most significant part of the customer's distribution cost determined in a base

rate proceeding. Joint Application for Rehearing at 36-41 (Appx. 000 124-000129). On

December 19, 2008, the PUCO issued its Entry on Rehearing ("Entry on Rehearing") (Appx.

000006) and denied OCC's Application for Rehearing. OCC's Notice of Appeal was filed

with this Court on February 17, 2009. (Appx. 000000).

IV. ARGUMENT

Proposition of Law 1

A Rate Increase Authorized By The PUCO Is Unreasonable And Unlawful
When The Notice Requirements Mandated By R.C. 4909.18, R.C. 4909.19 And
R.C. 4909.43 Are Not Enforced.

Ohio law requires that customers be provided actual notice of the utility's filing of an

application for an increase in distribution service rates and that certain officials in

municipalities also be provided notice of the utility's intent to file an application. A decision

whether or not to enforce the notice requirement is not within the Commission's discretion.

In its Order, the PUCO unreasonably and unlawfully approved the SFV rate design despite

the fact that sufficient notice of the impact on customers' bills resulting from such a rate

design had not been provided to customers as required by Ohio law. The notice requirements

8 The customer charge for the East Ohio Division was $5.70. DEO proposed in its
Application to increase the West Ohio Division customer charge from $4.38 to $5.70, and
leaving the East Ohio Division customer charge at $5.70.
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for a public utility's application to begin a traditional rate case and for an alternative rate case

are found under R.C. 4909.18 (Appx. 000069), 4909.19 (Appx. 000072) and 4909.43 (Appx.

000074). In this case, the Commission failed to enforce the notice requirements, thus

denying consumers adequate notice with sufficient detail of the residential rate design

ultimately approved by the Commission.

R.C. 4909.18 (Appx. 000069) provides that, unless otherwise ordered by the

commission, the public utility must file, along with its application to the commission, "[a]

proposed notice for newspaper publication fully disclosing the substance of the application."

And, irrespective of whether the utility is required to file such notice with the commission,

R.C. 4909.19 (Appx. 000072) provides that the utility must publish once a week for three

consecutive weeks in newspapers of general circulation tbroughout the affected areas the

substance and prayer of its application. R.C. 4990.19 (emphasis added) (Appx. 000072).

DEO provided the following notice to the mayors and legislative authorities of each

municipality pursuant to R.C. 4909.43:

As customer usage declines, base rates would be adjusted
automatically to keep our base rate revenues per customer the same.
Customers would still gain all of the benefits of reduced gas costs,
which comprise over three-fourths of a typical customer's bill. PFN
Tab 5 (July 20, 2007) (Supp. 000299).

The Company's notice describes a rate design that features a decoupling mechanism with

annual true-ups which is substantially different than the residential SFV rate design that the

Commission approved in its Order. Order at 25 (Appx. 00047).

Furthermore, the Company's notice to customers does not describe the impact that a

change to the rate design would have on the fixed monthly customer charge. In its

Application, the Company proposed a slight increase to the monthly customer charge from

6



$4.38 to $5.70 in the West Ohio Division, and proposed no increase to the existing $5.70

monthly customer charge for the East Ohio Division. PFN at Tab 5, Summary of Proposed

Rates (July 20, 2007) (Supp. 000299). In sharp contrast to the Company's Application and

customer notice, the Commission approved a rate design that features a fixed monthly

customer charge of $12.50 in year one, and $15.40 in year two. Order at 14 (Appx. 000036).

These dramatic increases to the monthly fixed charge are not explained to consumers

anywhere in the notices the Company provided. Therefore, the substance of the notice did

not sufficiently explain to consumers DEO's rate design that the Commission approved.

The Commission stated in its Order:

At those hearings, public testimony was heard from 57 customers in
Youngstown, 15 customers in Lima, 10 customers in Canton, 31
customers in Akron, 17 customers in Cleveland, 15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield
Heights. At each public hearing, customers were permitted to testify
about issues in theses cases. Order at 5 (Appx. 000027).

It must be noted that even all of this opposition and outcry was based on the original

Company-proposed customer charge increase from $4.38 to $5.70 in the West Ohio Division,

and no increase to the existing monthly customer charge for the East Ohio Division. PFN at

Tab 5 (Supp. 000299).9 The Company did not provide, and the Commission did not enforce

for the public, as required under R.C. 4903.083 (Appx. 000066), sufficient public notice

9"I want to inform you that Dominion East Ohio intends to file a request for a base rate
increase for gas delivery service and other tariff changes with Public Utilities Commission of
Ohio (PUCO) in about 30 days. * * * would increase the monthly bill of a typical East Ohio
residential customer by less than $4.50. West Ohio customers would see a monthly increase
of less than $6, or 5 percent, which includes an increase in their monthly service charge. *
* * the company is proposing that rates be the same for both East Ohio and West Ohio. As a
result, the impact on West Ohio customers will be slightly different than the impact on East
Ohio customers."

7



regarding the fact that the Commission might approve future fixed customer charges of

$12.50 and $15.40 per customer per month. Order at 14 (Appx. 000036).

The notice requirements contained in R.C. 4909.18 (Appx. 000069), R.C. 4909.19

(Appx. 000072), and R.C. 4909.43 (Appx. 000074) are statutory and cannot be waived. The

Commission in its Order unreasonably relies on arguments from DEO and Staff by stating:

DEO and staff point out that the SFV rate design was not proposed
in the application, but was recommended by the staff in the staff
report that was issued eight months after the application was filed.
Therefore, DEO and staff maintain that the statute did not require
that the notice of the application reference the SFV and that the
authority relied on by OCC is inapplicable. Order at 27 (Appx.
000049).

Under this interpretation, the explicit intent of consumer protection afforded by the statute

could be completely negated, as in this case, by the PUCO Staff proposing changes desired

by a utility. Moreover, a decision by the Company to change its rate design position from its

Application to align with the rate design position in the Staff Report does not relieve the

Company of its responsibility under the statutes to provide its customers with notice of the

substance of its Application. That notice must be provided with its application -- not over

eight months after the Application was filed. Whether initially proposed by the Company, or

adopted from a Staff proposal, the statutory notice requirements do not change.

Inasmuch as DEO did not file to implement an SFV rate design, both of its notices to

consumers could not and did not mention the proposed rate design, and the impact and

implications of the SFV rate design for customers, and are thus deficient and fatally flawed.

This Court has discussed the proper content of a public notice required by R.C. 4909.18(E)

8



(Appx. 000070) 10 and R.C. 4909.19 (Appx. 000072) in Committee Against MRT, (1977), 52

Ohio St.2d 231, 371 N.E.2d 547 stating:

While generally the published notice required under R.C. 4909.19
need not contain every specific detail affecting rates contained in the
application (indeed, such a requirement would be highly impractical
and unnecessarily expensive), the court notes that the statute does
require that the "substance" of the application be disclosed; i.e.,
that the essential nature or quality of the proposal be disclosed to
those affected by the rate increases. Although there is no specific
test or formula this court can apply in reviewing challenges made by
subscribers with respect to the sufficiency of the notice provided by
a utility, it is clear, given the purposes of the publication required
by R.C. 4909.19, that a highly innovative and material change in
the method of charging customers should be included in the
notice. Id. at HN2. (Emphasis added).

There can be no dispute that the change to the SFV rate design methodology -- a rate design

that will almost triple the fixed portion of the customer charge for DEO residential customer

from $4.38 or $5.70 per month to up to $12.50 or $15.40 per month -- is a highly "innovative

and material change" that required disclosure to customers.

This is analogous to the Committee Against MRT, et. al. v. Public Util. Comm.

(1977), 52 Ohio St.2d 231 in which Cincinnati Bell Telephone sought to change the existing

rate design for its residential and business customers in a proceeding subject to R.C. 4909.18

(Appx. 000069). In an accompanying exhibit filed with the Commission, Cincinnati Bell

described the nature and effect of this new method of charging customers, whereby rates

10 R.C. 4909.18(E) (Appx. 000070): A proposed notice for newspaper publication fully
disclosing the substance of the application. * * *
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would be based on a minimum fee plus a usage charge. ' 1 However, except for a general

reference to the exhibits which did contain infonnation on the proposed new service, no

mention of the service was made in the notices themselves. This Court stated:

From reading the notice published in their local newspapers,
subscribers opposed to usage rates would not have known of the
innovative plan being introduced by the utility, would not have had
any reason to view the exhibits on file with the commission, nor
would they have had any interest in participating in the hearings
held before the commission. Thus, because of the insufficient
notice, appellants were not only denied an opportunity to present
evidence at the hearings before the commission opposing the
selection of the experimental area for measured rate service, but
also were denied the opportunity to challenge the new rate service
itself.

We therefore conclude that Cincinnati Bell, in order to insure an
opportunity for its subscribers to be heard, was required under R.C.
4909.19 to specifically mention its proposed measured rate service in
its published notice regarding rate increases.'Z

DEO's notice in this case was likewise insufficient, and this Court should reverse the

Commission's Order.

This Court has required the public notice to include the reasonable substance of the

proposal so that consumers could determine whether to inquire further as to the proposal or

intervene in the rate case.13 The Court also established two components that a company must

meet to establish that the newspaper notice complies with R.C. 4909.18(E) (Appx. 000070.)

and R.C. 4909.19 (Appx. 000072). First, the utility company must demonstrate that the

11 hi this Case, DEO's residential rate design is changing from a low fixed customer charge
with high volumetric charge to a high fixed customer charge with a low volumetric charge;
whereas, in Committee Against MRT, Cincinnati Bell was changing its rate design from a
high or flat fixed charge and no volumetric charge to a low fixed charge and a volumetric
charge.

12 Committee Against MRT at 234.
13 Ohio Assoc. ofRealtors v. Pub. Util. Comm. (1979), 60 Ohio St.2d 172, 176.
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notice "fully discloses the essential nature or quality" of the application.14 Second, the notice

must be understandable and the proposal must be in a format such "that consumers can

determine whether to inquire further as to the proposal or intervene in the rate case.s15

Meeting both prongs is essential to providing an opportunity for every person to understand

the full context of the proposal and be able to file an objection.

DEO's notices failed to meet either of the criteria established by this Court. First, on

cross-examination, Mr. Murphy admitted that DEO's two public notices16 did not fully

disclose the essential nature or quality of the straight fixed variable rate design or the

significant increase to the existing customer charge.

Q. And if I look at OCC Exhibit No. 1917, can you tell me where
in the notice it indicates that the company was requesting a straight
fixed variable rate design that would include a customer charge in
excess of $5.70?
A. I don't see any specific reference to a straight fixed variable
rate design. Tr. Vol. IV (Murphy) at 41-45 (August 25, 2008) (Supp.
000057 - 000066).

Mr. Murphy also acknowledged that the May 30, 2008 Legal Notice (OCC Ex. No.

20) (Supp. 000029), dealt predominantly with the pipeline replacement program and not the

SFV rate design. Id. In addition, the public notice contained in the Commission's June 27,

2008 Entry (Appx. 000065A) was for the purpose of advising consumers of the local public

hearings, under R.C. 4903.083 (Appx. 000066). Entry at 4-6 (June 27, 2008) (Appx.

000065A). Moreover, the June 27 Entry (Appx. 000065A) mentioned the SFV rate design

14 Id. at 175-176.

u Id.

16 OCC Ex. No. 19 (Supp. 000026) (Application Proposed Notice for Newspaper Publication)
and OCC Ex. No. 20 (Supp. 000029) Legal Notice (Notice of Application to PUCO for
Approval of Pipeline Replacement Cost Recovery Charge) (May 30, 2008).

17 OCC Ex. 19 (Supp. 000026) is the initial public notice published by DEO.
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only in general terms and it failed to disclose the potential level of rates under the SFV rate

design. Tr. Vol. IV (Murphy) at 85, 89 (Supp. 000069-000078).

DEO's notices failed to disclose both the substance of the change in the SFV rate

design currently proposed by the Company and Staff, and the potential magnitude of the

increase in the customer charge (from $4.38 or $5.70 to $12.50 or $15.40)18 -- the hallmark

of the move to an SFV rate design. Second, DEO's notices could not be deemed

understandable because the notices completely excluded the substance of the change that

consumers need to understand, and would not cause interested consumers to inquire farther.

Finally, DEO would be unable to cure these deficient notices in a timely manner under R.C.

4909.43(B) (Appx. 000074).

These notices were required to alert customers to the dramatic change to the rate

design that they would face because DEO's customers have never faced a similar increase or

modification to their fixed customer charge. OCC Ex. No. 21 (Radigan Direct Testimony) at

Attachment FWR-2 (June 23, 2008) (Supp. 000202). Because the proposed SFV rate design

is such a dramatic change from the current DEO rate design, absent sufficient notices,

consumers would have no reason to inquire further about the details of the Company's

Application.

Finally, the Commission's mling in this case seems to contradict the Commission's more

recent November 5, 2008 Entry (Supp. 000390) in the Pike and Eastem cases that:

In particular, the Commission is concemed that the applicants are
requesting waivers of its public notice requirements, especially in
light of the impact these applications would have on individual
ratepayers. Furthermore, we believe that it is essential that the
applications contain sufficient information such that will [sic] be

1$ Notices also did not alert customers to the Staff-proposed $17.50 monthly fixed rate charge
contained in the Staff Report.
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able to consider the merits of the request. Without the necessary
notice to customers and the requisite information, the Commission
is unable to appropriately review these applications.19

In the Pike and Eastem cases, the Commission rejected the waiver request because of

the need for sufficient customer notice of the proposed changes that would impose the same

SFV rate design principles of a higher fixed monthly customer charge and a lower volumetric

rate. Yet in the DEO case, the Commission has approved the change in rate design despite

the fact that customers never received the necessary statutorily-required customer

notice. The only discernable difference in these cases is that Pike and Eastern are very small

local distribution companies ("LDC") while DEO is the second largest LDC in the state.

The Commission was never provided with a waiver request from DEO regarding the

notice requirements in this case. The distinction between the PUCO's treatment of DEO and

Pike and Eastern's customers appears to be that DEO never asked the Commission for

authority to waive its notice requirements. The Commission instead chose to disregard the

statutory requirements that pertain to DEO (and its customers) but not disregard those

requirements as they pertain to Pike and Eastern. Regulation involving legal requirements,

such as notice, cannot operate under the premise that it is better to ask forgiveness than

permission. The legal requirements mandated by R.C. 4909.18 (Appx. 000069), R.C.

4909.19 (Appx. 000072.) and R.C. 4909.43 (Appx. 000074.) can neither be waived nor

ignored by the Commission. The PUCO's failure to enforce the statutory notice

19In the Mater of the Application of Eastern Natural Gas Company for Approval of an
Alternative Rate Plan Proposing a Revenue Decoupling Mechanism, Case No. 08-940-GA-
ALT, and In the Mater of the Application of Pike Natural Gas Company for Approval of an
Alternative Rate Plan Proposing a Revenue Decoupling Mechanism, Case No. 08-941-GA-
ALT, Entry (November 5, 2008) at 3-4. (Emphasis added) (Supp. 000392 - 000393).
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requirements regarding proposed changes to DEO's rate design results in an unreasonable

and unlawful Order that should be reversed and remanded by this Court.

Proposition of Law 2

The PUCO Should Respect Its Own Precedents Unless The Need To Change Its
Position Is Clear And It Is Demonstrated That The PUCO's Prior Decisions Are
In Error.

The case law recognizes the PUCO's authority to change its position; however, it

cannot be done without appropriate considerations. In Office of Consumers' Counsel v.

Public Utilities Commission, the Court stated:

* * * Although the Commission should be willing to change its
position when the need therefore is clear and it is shown that prior
decisions are in error, it should also respect its own precedents in its
decisions to assure predictability which is essential in all areas of the
law, including administrative law. (Emphasis added.)20

In this case the Commission neither demonstrated clear need to change its position in

its Order or that its prior decisions were in error. By imposing the SFV rate design on DEO's

residential customers, the Conunission tumed its back on thirty years of cases supporting a

rate design comprised of a low customer charge with a volumetric charge associated with

usage, and thirty years of adhering to the regulatory principle of gradualism. This Court

20 Office of Consumers' Counsel v. Pub. Util. Comm., (1984) 10 Ohio St.3d 49, 50, 461
N.E.2d 303, quoting Cleveland Electric Illuminating Co. v. Pub. Util. Comm., (1975) 42
Ohio St.2d. 431, 330 N.E.2d 1. See also State, ex rel. Auto Machine Co. v. Brown (1929),
121 Ohio St. 73, 166 N.E. 903. See also Atchison v. Witchita Bd. of Trade, 412 US 800, 806,
93 S.Ct. 2367 (In 1973 the U.S. Supreme Court set a limit on the power of federal agencies to
change prior established policies stating that, while an agency may flatly repudiate its norms,
"whatever the ground for the departure [whether it is completely disregarding a policy or
simply narrowing its applicability] * * * it must be clearly set forth so that the reviewing
court may understand the basis of the agency's action and so may judge the consistency of
that action with the agency's mandate."); Williams Gas Processing v. FERC, 475 F.3d 319,
326 (D.C. Cir. 2006) (The Court further added that, although not bound by precedent, a
demonstration of "reasoned decision-making necessarily requires consideration of relevant
precedent.")
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should find that the PUCO's disregard for prior precedents resulted in rates that were unjust

and unreasonable and the PUCO's Order should be reversed and remanded.

The PUCO has identified gradualism as one of the regulatory principles that it has

incorporated as part of its decision-making process. OCC Ex. No. 21 (Radigan Direct

Testimony) at Attachment FWR-2 (June 23, 2008) (Supp. 000196). However, for gradualism

to have any legitimacy as a regulatory principle, it must be applied with a certain level of

consistency and transparency and not haphazardly. Gradualism had been relied upon in prior

cases in such a manner that increases to the fixed monthly customer charge were limited to

$1.00 to $2.00 in any one case. Id. (Supp. 000196).

Unbelievably, in these cases the PUCO Staff claims that ahnost tripling the fixed

monthly customer charge - with increases of between $8.12 and $11.02 depending on the

service area -- reflects gradualism. Tr. Vol. IV. (Puican) at 113-114 (August 25, 2008)

(Supp. 000079 - 000082). The PUCO appears to unreasonably rely on the Company and its

Staff's argument that the principle of gradualism has not been ignored by the implementation

of the SFV rate design:

DEO and staff advocate that the SFV proposal contains measures
that satisfy the principle of gradualism. DEO submits that the two-
year phase-in of the SFV rates will give the affected customers an
opportunity to adjust to the elimination of past subsidies. Order at
21 (Appx. 00043).

Accepting increases with a magnitude of $8.12 and $11.02 per customer per month over a

two-year period is done without any resemblance to the principle of gradualism, and

demonstrates the PUCO's failure to be guided by its own regulatory principles in these cases.

Such disregard for the principle of gradualism harms DEO's residential consumers and the

regulatory process.
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The Commission's Order approved a rate design for DEO's residential customers that

features a fixed monthly customer charge of $12.50 in year one, and $15.40 in year two.

Order at 14 (Appx. 000036). Thus, after one year, customers will see their customer charge

nearly triple. Given that the prior customer charge was $5.70 (DEO's East Ohio Division)

and $4.38 (DEO's West Ohio Division) per month, these increases are not gradual increases.

Rather these increases to the fixed portion of the customer charge represent enormous

increasesZ' in the customer charge and they violate the principle of gradualism.

In a Columbia Gas case, the Commission noted that its Staff recommended a

Customer Charge of $6.00, which was lower than the calculated charge of $7.79, based on

principles of gradualism and stability.22 As part of its decision, the Commission concluded:

While it is true that the customer charge proposed by the staff
might not recover all customer-related costs, it is important to
note that costs, while very important, are not the only factor to
consider in establishing the charge. The Commission must also
consider the customers' expectations, acceptance, and
understanding in setting rates and balance these factors
accordingly with the determined costs. Id. at 89 (emphasis
added) (Supp. 000543).

In accepting the Staff position in the Columbia Gas case, the Commission noted that "[t]he

Staff's application of the accepted ratemaking principles of gradualism and stability is

reasonable." Id. (Supp. 000543).

Both the Staff Report and the Opinion and Order in another Columbia Gas case,

echoed the same belief in and reliance on gradualism. The Commission noted that:

21 Direct Testimony of Frank D. Radigan at 16 (June 23, 2008) (Supp. 000177).

22 In the Matter of the Applications of Columbia Gas of Ohio, Inc., to Establish a Uniform
Rate for Natural Gas Service Within the Company's Lake Erie Region, Northwest Region,
Central Region, Eastern Region, and Southeastern Region, Case No. 88-716-GA-AIR et al.,
("1988 Columbia Gas"), Opinion and Order at 87 (October 17, 1989) (Supp. 000541).
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Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to provide a utility
only with a partial recovery of its fixed costs and since the charge
it proposes is in keeping with the accepted ratemaking principles of
gradualism and stability.23

The Commission further elaborated on these principles, when it ruled that:

We heard a great deal of testimony at the local hearings regarding
the detrimental impact that an increase in the customer charge
would have on low-income customers (See, Cincinnati Tr. 29-30,
54, 61, 93). We believe that it is appropriate in this case to
keep the customer charge at its current level in order to
minimize rate shock that would otherwise be experienced by
residential customers.24

The Staff view of gradualism, as noted throughout the many Staff Reports, has been

in the context of Company-proposed increases to the fixed monthly customer charge of only

$2.00 to $4.00. OCC Ex. No. 21 (Direct Testimony of Frank W. Radigan) at Attachment

FWR-2 (June 23, 2008) (Supp. 000196). In most cases, the Staff Report notes that in making

its recommendation, the Staff recognized and subscribed to ratemaking principles of

gradualism within the revenue distributions?5 This same language also appeared in a

Northeast Ohio Gas Company case where the Staff Report stated, "[i]n recommending

23 In the Matter of the Applications of Columbia Gas of Ohio, Inc., to Establish a Uniform
Rate for Natural Gas Service Within the Company's Northwestern Region, Lake Erie Region,
Central Region, Eastern Region, and Southeastern Region, Case No. 89-616-GA-AIR et. al.
("1989 Columbia Gas"), Opinion and Order at 80-82 (April 5, 1990) (Supp. 000530 -
000532).

24 In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase
in Its Rates for Gas Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR,
Opinion and Order at 46 (December 12, 1996) (Supp. 000523) (Emphasis Added.)

25 In the Matter of the Complaint and Appeal of Oxford Natural Gas Companyfrom
Ordinance No. 2896, Passed by the Council of the City of Oxford on February 7, 2006, Case
No. 06-350-GA-CMR, Staff Report at 26 (February 1, 2007) (Supp. 000550).

17



customer charges, Staff recognizes and prescribes to the established ratemaking principle of

gradualism within the revenue distribution.s26

The same or similar statement appears in the Staff Reports in: Cincinnati Gas &

Electric, Case No. 01-1228-GA-AIR;27 Cincinnati Gas & Electric, Case No. 92-1463-GA-

AIR;28 Columbia Gas of Ohio, Case No. 91-195-GA-AIR;29 Dayton Power & Light

Company, Case No. 91-415-GA-AIR;30 and the River Gas Company, Case No. 90-395-GA-

A^ 31

The Commission in its Order contemplated the potential harmful effects of rate shock

from the SFV rate design, but never acted upon its query:

Before strictly applying cost causation we must consider and balance
other important public policy outcomes of rate design. * * * Can it
be implemented without rate shock - that is, with sensitivity to
gradualism? Order at 25 (Appx. 000047).

267n the Matter of the Application of Northeast Ohio Natural Gas Corp. for an Increase in its
Rates and Charges for Natural Gas Service, Case No. 03-2170-GA-AIR, Staff Report at 44
(July 28, 2004) (Supp. 000563).

27 In the Matter of the Application of the Cincinnati Gas & Electric Company for an
Increase in its Gas Rates in its Service Territory, Case No. 01-1228-GA-AIR, Staff Report at
57 (January 18, 2002) (Supp. 000565). ,

28 In the Matter of the Application of the Cincinnati Gas & Electric Company to File an
Application for an Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR,
Staff Report at 29 (March 17, 1993) (Supp. 000234).

29 In the Matter of the Application of Columbia Gas of Ohio, Inc., to Increase Gas Sales and
Certain Transportation Rates Within its Service Area, Case No. 91-195-GA-A1R, Staff
Report at 58 (August 25, 1991) (Supp. 000237).

30 In the Matter of the Application of the Dayton Power and Light Company for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 91-415-
GA-AIR, Staff Report at 45 (November 13, 1991) (Supp. 000239).
31 In the Matter of the River Gas Company for Authority to Amend its Filed Tariffs to
Increase the Rates and Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at
31 (October 29, 1990) (Supp. 000243).
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Historically, the principle of gradualism has been accepted by the PUCO in the form

of mitigating a customer charge increase from $6.77 to $6.0032 or from $5.23 to $5.0033 or

even keeping it at $5.70.34 During that period when the PUCO adhered to the gradualism

principle, the commodity prices were generally more stable. However, there is no evidence

to support an argument for adherence to the principle of gradualism only when commodity

prices are at a lower level. The Commission should adhere to the principle of gradualism

when considering that a $5.70 or $4.38 customer charge may increase to $12.50, or $15.40,

especially when the commodity prices are over $8.00/Mcf. Staff Ex. No. 3 (Puican Prefiled

Testimony) at 4 (July 31, 2008) (Supp. 000276).35 The need for gradualism grows as

consumers face higher and more volatile gas costs; the need does not decline.

This Court should find that the PUCO's Order represents an abandonment of PUCO

precedent pertaining to the regulatory principle of gradualism absent a clear need or a

showing that the prior precedent was in error. The fact that the proposed SFV rate design

will be accomplished through two large incremental increases over a two-year period rather

than through many smaller incremental increases over a long-term period is not supported by

this record. The SFV rate design has resulted in the implementation of rates that are unjust

and unreasonable. Therefore, this Court should reverse and remand this case and, at a

32 In the Matter of the Application of the Cincinnati Gas & Electric Company to File an
Application for an Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR,
Staff Report at 29 (March 17, 1993) (Supp. 000234).

33 In the Matter of the Application of the Dayton Power and Light Company for Authority to
Amend its Filed Tariffs to Increase the Rates and Charges for Gas Service, Case No. 91-415-
GA-AIR, Staff Report at 45 (November 13, 1991) (Supp. 000239).

34 In the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase
in Its Rates for Gas Service to All Jurisdictional Customers, Case No. 95-656-GA-AIR,
Opinion and Order at 45-46 (December 12, 1996) (Supp. 000220 - 000221).

35 "SSO Price has ranged from $8.612 in January 2008 to $14.525 in July 2008."
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minimum, prohibit the PUCO from implementing any SFV rate design unless done in a more

gradual manner with small incremental increases in the fixed customer charge over a longer-

term period of time and with the opportunity to evaluate its impact on customer conservation

and affordability during any transition.

Proposition of Law 3

The PUCO Violated R.C. 4929.02 And R.C. 4905.70 When It Approved A Rate
Design Which Fails To Promote Energy Efticiency And Discourages
Conservation.

The Commission contravened provisions of R.C. Chapters 4905 and 4929 in adopting

the SFV rate design. These Code chapters contain key rate-setting provisions for natural gas

distribution in terms of requirements that the Commission approve rates that promote energy

efficiency and encourage conservation in accordance with Ohio law and policy. This Court

has repeatedly stated that the PUCO is a creature of statute, and as such does not have the

authority to act beyond the authority provided under Ohio statutes.36 This Court should fmd that

the Conunission has exceeded its authority in this case.

The policy of Ohio is as follows:

(A) It is the policy of this state to, throughout this state:

**+

(4) Encourage innovation and market access for cost-effective
supply-and demand-side natural gas services and goods; R.C. 4929.02
(Appx. 000077).

The Connnission's approval of an SFV rate design is contrary to this Ohio policy. The SFV

rate design does not promote customer efforts to engage in conservation of natural gas, and

instead would encourage increased usage of natural gas.

36 See, e.g., Canton Storage and Transfer Co. v. Public Util. Comm. (1995), 72 Ohio St.3d 1,
647 N.E.2d 136.
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This Court has found that violations of statutes containing state policy warrant a

reversal of the Commission's Order and remand to remedy the statutory violation.37 For a

number of reasons, approval of an SFV rate design by the Commission impedes the

development of DSM innovation in Ohio. For example, the SFV rate design sends

consumers the wrong price signal; will hann consumers who have invested in energy

efficiency by extending the payback period; and will take away control that consumers have

over their utility bills.

The Commission has a statutory duty to initiate programs that promote conservation.

Specifically, R.C. 4905.70 (Appx. 000068) states:

The public utilities commission shall initiate programs that will
promote and encourage conservation of energy and a reduction in the
growth rate of energy consumption, promote economic efficiencies,
and take into account long-run incremental costs.

The SFV rate design serves the Company's limited cost recovery interests, but fails to

promote conservation for the reasons discussed below. State policy directs the Commission

to act such that the rate design has a positive effect on energy conservation.

The Commission did uphold statutory requirements pertaining to energy efficiency

policy mandates in a recent FirstEnergy case. The Commission stated:

Likewise, the Commission finds that FirstEnergy's application for
an MRO cannot be approved in the absence of a proposal by the
Companies for compliance with the energy efficiency and peak
demand reduction requirements of Section 4928.66, Revised Code.
The Commission further notes that SB 221 amended the policies of
the state, codified in Section 4928.02, Revised Code, to
specifically enumerate DSM, time differentiated pricing, and
implementation of AMI as policies which should be promoted by

37 Elyria Foundry Company v. Pub. Util. Comm. (2007), 114 Ohio St.3d 305, 317, 2007-
Ohio-4164, 871 N.E.2d 1176. (In the Elyria Foundry case a violation of R.C. 4928.02(G)
(Appx. 000075), a statute mandating state policy against anticompetitive subsidy relative to
competitive retail electric service, was found to have been violated.)
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the Commission. These provisions were all enacted as part of SB
221, and it is clear that the General Assembly intended for the
Commission to consider an electric utility's plan for compliance
with the energy efficiency and peak demand reduction
requirements in conjunction with the consideration of its
application for an MRO.38

Although the above case involves a Commission Order in an electric case, the intent of the

legislation and policy mandates for energy efficiency and conservation promotion are similar

to the law regarding natural gas utility service. R.C. 4928.02 (Appx. 0000075). The

Commission rejected the FirstEnergy application because of the Company's failure,

inter alia, to comply with energy efficiency statutory requirements. The Commission's

Order in this case cannot be reconciled with the Commission's decision in the FirstEnergy

Case, and should be reversed and remanded.

Moreover, under SB 221 a new provision was added in R.C. 4929.02(A) (Appx. 000077)

stating that it is the policy of this State to:

(12) Promote an alignment of natural gas company interests with
consumer interest in energy efficiency and energy conservation.
(Appx. 000078).

Clearly, the adoption of the SFV rate design is in violation of this policy, since SFV rate

design does not promote such an alignment, but in fact inhibits such objectives. The

Commission's Order should be reversed because it fails to comply with new law.

38 In the Matter of the Application of Ohio Edison Company, The Cleveland Electric
Illuminating Company, and the Toledo Edison Company for Approval of a Market Rate Offer
to Conduct a Competitive Bidding Process for Standard Service Offer Electric Generation
Supply, Accounting Modifications Associated with Reconciliation Mechanism, and Tariffs for
Generation Service ("FirstEnergy Case') Case No. 08-936-EL-SSO, Opinion and Order at
29 (November 25, 2008). (Supp. 000254).
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1. The SFV Rate Design Sends The Wrong Price Signal To
Consumers.

The Connnission's Order improperly states that a "levelized rate design sends better

price signals to customers." Order at 24 (Appx. 000046). It was widely argued that high

natural gas connnodity prices generally send a signal to consumers that encourages

conservation. Tr. Vol. IV at 65 (Murphy) (Supp. 000067); See also Staff Ex. No. 3(Puican

Prefiled Testimony) at 3-4 (July 31, 2008) (Supp. 000275 - 000276). The SFV rate design

contradicts that basic message because it decreases the volumetric rate while significantly

increasing the fixed portion of the customer charge. At a time when DEO's marginal costs

for natural gas and energy prices generally are increasing, the SFV rate design sends the

wrong price signal to customers [OCC Ex. No. 21 (Direct Testimony of Frank W. Radigan)

at Attachment FWR-2 (June 23, 2008) (Supp. 000196)] because as consumers use more

natural gas, the per-unit price decreases under the SFV design. Staff Ex. No. 3B (Second

Supplemental Testimony of Stephen E. Puican) at Exhibit SEP-lA (August 25, 2008) (Supp.

000267).39 In fact, in the second year of DEO's proposed phase in of the SFV rate design,

the highest usage customers (the top 33.26 percent), Id. at Ex. SEP-2B (Supp. 000269) will

see a 1.32 percent to 28.34 percent decrease in their total bills from their current bills. Id. at

Ex. SEP-2B (Supp. 000269). This is absolutely the wrong price signal to send consumers

making decisions on the consumption of a precious natural resource.

The SFV rate design fails to send the proper price signal to encourage conservation.

The reasons for the Company's concern with the present rate design (consisting of a lower

39 By way of example as usage increases the cost per Mcf decreases: 12 month usage of 5
Mcf Proposed Bill $167.25 Cost per Mcf =$33.45; 12 month usage of 100 Mef Proposed
Bill $362.72 Cost per Mcf = $3.6272; and 12 month usage of 5000 Mcf Proposed Bill
$12,405.60 Cost per Mcf = $2.4811.
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customer charge and a higher volumetric rate) has nothing to do with conservation, and

everything to do with collecting a guaranteed amount of revenue, no matter the weather

conditions. In this context, it must be noted that rates are set by the Commission in order to

pennit the Company an "opportunity" to collect a fair rate of return. Rates are not designed

to "guarantee" the utility a rate of return, though DEO now enjoys the relative guarantee of

the SFV rate design for collecting distribution service payments from customers.40 The

development of a more stable revenue stream can be addressed by the implementation of a

decoupling mechanism with appropriate safeguards, without use of the extreme SFV rate

design.

The SFV rate design fails to send the proper price signal to encourage conservation.

The only conclusion that the Commission should have reached from the weight of the

evidence presented in this case is that since the per-unit price decreases as consumption

increases, the price signal from the SFV rate design is improper. Therefore, the Court should

reverse the PUCO's Order approving the SFV rate design because the resulting rates

contravene the law.

2. The SFV Rate Design Removes The Customers' Incentive To
Invest In Energy Efficiency Because The SFV Rate Design
Extends The Pay Back Period For Energy Efficiency Investments
Made By Consumers.

The Conunission in its approval of the residential rate design improperly looked at

the conservation issue solely from the Company's perspective by stating "that a rate design

that prevents a company from embracing energy conservation efforts is not in the public

40 Bluefield Water Works & Improvement Company v. Pub. Serv. Comm. of West Virginia,
43S, Ct. 675, 692 (June 11, 1923) ("A public utility is entitled to such rates as will permit it
to eatn a return on the value of the property which it employs for the convenience of the
public * * *; but it has no constitutional right to profits such as are realized or anticipated in
highly profitable enterprises or speculative ventures.")
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interest." Order at 22 (Appx. 000044). The PUCO failed to acknowledge that in order for

DSM programs to work, the Company needs consumers to participate. That means that

customers need incentives, too. However, the PUCO has taken a giant step backwards by

acknowledging, in its Order, that with the SFV rate design "there will be a modest increase in

the payback period for customer-initiated energy conservation measures." Id. at 24 (Appx.

000046).

It is uncontroverted in the record that those customers who have invested in

additional home insulation and purchased more efficient fumaces and water heaters, as a

rational response to increasing gas costs (and in response to Ohio policy), will see their

investment returns diminished and payback periods lengthened as a result of an SFV rate

design. OCC Ex. No. 21 (Direct Testimony of Frank W. Radigan) at 14 (June 23, 2008)

(Supp. 000175). The SFV rate design discourages customer conservation. The SFV rate

design approved by the Commission is sufficiently different to materially alter customer

economies when contemplating an energy efficiency investment.

As noted by Mr. Radigan by OCC, "[t]he SFV rate design does not maintain the

customer incentive to conserve and to control their utility bills." Id. (Supp. 000175).

Therefore, a decoupling mechanism provides more of a "proper balance" between the

Company and the consumer, rather than an SFV rate design which only addresses the

Company's desire for revenue stabilization. The decoupling mechanism addresses the

Company's desire for revenue stabilization and removes the Company's disincentive to

promote energy efficiency and also rewards consumers who invest in energy efficiency. If

the Commission believes that DEO could under-earn and could have a disincentive to

promote energy efficiency, then the PUCO should approve a rate design which incorporates
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an appropriate decoupling mechanism. That approach would benefit both customers and the

Company. It was unreasonable for the PUCO to adopt the more extreme SFV rate design,

which only benefits the Company.

The Commission has the responsibility to approve rates that are just and reasonable.

R.C. 4909.18 (Appx. 000069.) and R.C. 4909.19 (Appx. 000072). The SFV rate design does

not meet the State policy of promoting energy efficiency41 and violates the legislative

mandate to the Commission to initiate programs to promote and encourage conservation.42 It

is important as part of the regulatory compact to make energy efficiency a success, and that

the Commission consider not only company incentives and revenues but also customer

incentives to participate in programs. If customers invest in energy efficiency only to see

their payback periods extended, this may have a chilling effect on continued investments in

energy efficiency. Such an outcome is anathema to the intent of the law. Therefore, the SFV

rate design results in the implementation of rates that are unjust and unreasonable, and this

Court should reverse and remand this case to the Conunission.

Proposition of Law 4

The PUCO Violated R.C. 4909.18 When It Implemented Unjust And
Unreasonable Rates That Were Against The Manifest Weight Of The Evidence
In This Case.43

Decisions such as General Motors v. Pub. Util. Comm., (1976) 47 Ohio St.2d 58,

articulate the standard an appellant faces with regard to challenging a PUCO Order on the

evidence:

al R.C. 4929.02(A)(4) (Appx. 000077).

42 R.C. 4905.70 (Appx. 000068).

" City of Clevelandv. Pub. Util. Comm. (1965), 3 Ohio St.2d 82, 209 N.E.2d 424.
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It is well understood that the Supreme Court will not substitute its
judgment for that of the Public Utilities Connnission on questions of
fact unless it appears from the record that the evidence and order are
manifestly against the weight of the evidence, or are so clearly
unsupported by it as to show misapprehension, mistake or willful
disregard of duty.

As will be explained in detail below, the Commission's approval of the SFV rate design was

a rush to impose a dramatically different rate design on customers despite the fact that critical

and fundamental information (e.g. the SFV rate design impact on low-income customers and

impact on customers' conservation efforts) was not available from the record evidence in this

case. R.C. 4909.18 (Appx. 000069) states, "* * * Thereafter, the Commission shall make

such order respecting the prayer of such application as seems just and reasonable to it." The

PUCO's implementation of the SFV rate design against the manifest weight of the evidence

was unjust and unreasonable. The PUCO's rush to impose the SFV is a sharp contrast to

other more deliberate and openly discussed policy changes. One example is the manner in

which residential customers have been afforded the opportunity to switch to a competitive

retail natural gas service provider under R.C. Chapter 4929 ("Choice Programs"). The

Choice Programs were first implemented as pilot programs. Even now, over 10 years after

the first programs were put in place, the Choice Programs are still governed with the

understanding that the Conunission can make any changes or modifications as needed. 44

44 In the Matter of the Commission's Investigation of the Customer Choice Program of
Columbia Gas of Ohio, Inc., Case No. 98-593-GA-COI (Supp. 000462); In the Matter of the

Commission's Investigation of the Energy Choice Program of the East Ohio Gas Company,

Case No. 98-594-GA-COI (Supp. 000462); In the Matter of the Commission's Investigation
of the Customer Choice Program of the Cincinnati Gas & Electric Company, Case No. 98-

595-GA-COI (Supp. 000462); In the Matter of the Application of Columbia Gas of Ohio,
Inc., for Statewide Expansion of the Columbia Customer Choice Program, Case No. 98-549-

GA-ATA (Supp. 000462); In the Matter of the Application of the East Ohio Gas Company
for Authority to Implement Two New Transportation Services, for Approval of a New
Pooling Agreement, and for Approval of a Revised Transportation Migration Rider, Case
No. 96-1019-GA-ATA, Finding and Order (June 19, 1991) (Supp. 000462).
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The Choice Programs were developed over a period of years with all Stakeholders being able

to participate in an open process. Moreover, each Local Distribution Company ("LDC")

individually addressed Customer Choice, and no one company plan was forced on all others.

The Staff and the Commission recognized the magnitude of the changes being proposed in

the Choice Programs and dealt with the issues accordingly.

Another example is the implementation of a Wholesale Auction. Despite the fact that

virtually all stakeholders have declared the wholesale auction for Dominion East Ohio

("DEO") to be a success, the Staff has been hesitant to impose a similar wholesale auction on

other large Ohio LDCs 45 The Wholesale Auction process for DEO was considered a

significant policy change in how LDCs purchase gas for sales customers. The DEO

Wholesale Auction process took well over 13 months and was open to all Stakeholders.46

In sharp contrast with the current proceeding, the Choice Program and Wholesale Auction

were both the product of long deliberate processes that included participation by all

Stakeholders before any decision was made. This begs the question of why the PUCO

would be so deliberate with the Choice Program and Wholesale Auction -- programs that

have resulted in quantifiable benefits for consumers -- and yet is so fast to act on the SFV

rate design -- a change that produces quantifiable benefits only for the Company and high-

use Commercial and Industrial customers and high use residential customers but results in

45 In the Matter of the Application of the East Ohio Gas Company d/b/a Dominion East Ohio
for Approval of a Plan to Restructure its Commodity Service Function, Case No. 05-474-GA-
ATA, Post-Auction Report of Dominion East Ohio Phase 1 Supply Auction, (August 29,
2006) at 4-5 (Supp. 000555 - 000556).

46 Id. Opinion and Order (May 26, 2006) (Supp. 000456).
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detriments for all residential, and especially low-use low-income residential customers 47 It

is noteworthy that in the examples cited, the processes included the full participation of the

parties in an open and deliberate process where the implications and ramification of the

change were fully discussed before culnunating in a consensus.48 There is no such process

deliberation or consensus here. hi fact, the only support for the Connnission's position can

be found with the utilities. No consumer representative supports the Commission on the

implementation of the SFV rate design.

The Commission's rush to implement the SFV rate design was also done without

taking the necessary time to study its impacts on Duke's49 residential customers supports the

argument that the Commission should not have implemented the SFV. The Commission also

relied on arguments that low-income customers benefited from the rate design supported by

the PUCO's Order.

47 Although high-use residential customers may benefit compared to low use residential
customers, all residential customers are harrned at the expense of large Conunercial and
Industrial customers.

48 Id. at 000285; See also In the Matter of the Commission's Investigation of the Customer
Choice Program of Columbia Gas of Ohio, Inc., Case No. 98-593-GA-COI (Supp. 000462);
In the Matter of the Commission's Investigation of the Energy Choice Program of the East
Ohio Gas Company, Case No. 98-594-GA-COI (Supp. 000462); In the Matter of the
Commission's Investigation of the Customer Choice Program of the Cincinnati Gas &
Electric Company, Case No. 98-595-GA-COI (Supp. 000462); In the Matter of the
Application of Columbia Gas of Ohio, Inc., for Statewide Expansion of the Columbia
Customer Choice Program, Case No. 98-549-GA-ATA (Supp. 000462); In the Matter of the
Application of the East Ohio Gas Company for Authority to Implement Two New
Transportation Services, for Approval of a New Pooling Agreement, and for Approval of a
Revised Transportation Migration Rider, Case No. 96-1019-GA-ATA, Finding and Order
(June 19, 1991) (Supp. 000462) (All interested parties were allowed to participate in a an
open and transparent collaborative setting.).

49 At a minimum the Commission should have evaluated the impact of the imposition of the
SFV rate design on the customers of Duke Energy Ohio which was the first gas rate case
where the PUCO imposed the SFV rate design, before imposing it on other gas company
customers. The Duke case is currently on appeal (S. Ct. Case No. 08-1837).
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The Commission approved the SFV rate design for DEO's GSS and Energy Choice

Transportation Service ("ECTS") classes despite acknowledging that there was insufficient

record evidence to support its decision, as is evidenced by its ordering future studies intended

to establish findings on a prospective basis to validate its current decision. The areas of

inquiry that the Connnission has ordered be reviewed are as follows: 1) DEO is to perfonn a

review of the cost allocation methodologies for the GSS/ECTS classes (Order at 25 (Appx.

000047)); 2) following the end of the first year of the low-income pilot program, the

Commission will "evaluate the program for its effectiveness in addressing our concerns

relative to the impact on low-use, low-income customers" (Order at 27 (Appx. 000049)); and

3) the DSM collaborative was ordered, as part of its review, "to develop energy efficiency

program design alternatives and should consider those alternatives in a manner that strikes a

balance between cost savings and any negative ratepayer impacts." Order at 23 (Appx.

000045). Thus, the Commission seems to recognize that its decision will cause harm to some

customers and it attempted to mitigate that harm through a series of band-aids and studies.

The fact remains that customers simply would be better off without the SFV rate design, and

would benefit from approval of the rate design originally proposed by DEO and reflected in

the notice to the public.

R.C. 4903.09 (Appx. 000067) requires the Commission to provide specific findings

of fact and written opinions supported by record evidence. R.C. 4903.09 (Appx. 000067)

states:

In all contested cases heard by the public utilities commission, a
complete record of all of the proceedings shall be made, including a
transcript of all testimony and of all exhibits, and the commission
shall file, with the records of such cases, findings of fact and written
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opinions setting forth the reasons prompting the decisions arrived at,
based upon said findings of fact.

hi these cases, the Commission -- absent current and complete record evidence -- is

attempting to create validation and support for its order to implement an SFV rate design

through these prospective studies. This is a violation of R.C. 4903.09 (Appx. 000067). This

approach provides sufficient reason to warrant the reversal of the PUCO's decision regarding

its approval of the SFV rate design.

The Commission in its Order stated it was approving "[the SFV rate design for] the

first two years of this transition period." Order at 25 (Appx. 000047). The Commission's

Order for selected studies is inappropriate. A more comprehensive study was necessary to

determine all of the impacts and ramifications of the SFV rate design prior to its imposition.

This error of omission was compounded by a lack of clear process as to how even the

minimal study ordered by the PUCO would be addressed.

The PUCO's Order is manifestly against the weight of the evidence and is

unreasonable and unlawful. This Court should reverse and remand the PUCO's Order with

instructions to perform the independent study necessary to allow the Commission to

thoroughly evaluate the SFV rate design's impacts before approving such a permanent

implementation of this radically different rate design.

1. The Commission Erred By Approving the SFV Rate Design and
Ordering the Company to Perform the GSS Class Cost of Service
Study Prospectively.

The PUCO has failed to explain why as a policy matter it is just and reasonable to

have low-volume residential users subsidize high-volume Commercial and Industrial

customers and high-volume residential customers. Especially considering that in the

GSS/ECTS classes the highest-use customers are Commercial and Industrial customers, who
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use up to 30 times the natural gas that the average residential customer uses.50 As a policy

matter and if there is to be a subsidy, the rate design should be structured such that the high-

use customers subsidizes the low-use customers since high-use customers generally

contribute less to fixed cost recovery of system costs. Furthermore, high-use customers have

more opportunity to conserve than low-use customers, and lowering the price for those

customers with the greatest opportunity to conserve could lead to less conservation than

otherwise could have occurred.51

The Commission recognized that the Company's established GSS/ECTS rate classes

pose a potential inter-class allocation problem. The Commission Order stated:

Therefore, the Commission is approving the first two years of this
transition, however, prior to approval of rates for rates of the third
year and beyond the Commission believes that a review of the cost
allocation methodologies for the GSS/ECTS classes is appropriate.
Therefore, DEO is directed to complete the cost allocation study
required in the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and recommendation
regarding whether the GSS/ECTS classes are appropriately
comprised of both residential and nonresidential customers or
whether the classes should be split. DEO shall also provide, if the
recommendation is to split the classes, a recommended cost
allocation per class. Upon review of the cost allocation study, the
Commission will be establishing a process that will be followed to
determine the appropriate rates in year three and beyond, as soon as
practicable. Order at 25-26 (Appx. 000047 - 000048).

It is unclear why the PUCO has ordered the Company to perform a study within 90

days of its Order after the PUCO already implemented the SFV rate design, instead of

ordering studies for review before implementing a radical new rate design. What is more

50 Based on average residential usage of 99.1 Mcf per year (Tr. Vol. IV (Murphy) at 17-18
(Aug. 25, 2008) (Appx. 000056A - 000056D), and proposed maximum GSS class customer
usage of 3,000 Mcf per year.

51 Direct Testimony of Frank W. Radigan at 15 (June 23, 2008) (Supp. 000176).
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unsettling is that without knowledge of what the results of the study will be, the PUCO has

demonstrated a willingness to wait for two years before addressing the study's results.

It is unrefuted that DEO's GSS class is comprised of non-homogeneous residential

and non-residential consumers with widely varying usage. The average residential customer

in DEO's service territory uses 99.1 Mcf per year.52 The average non-residential GSS

customer uses 390 Mcf per year, or almost four times greater usage.53 Moreover, the largest

consumption in the GSS class currently is in excess of 3,000 Mcf per year.54 The Company's

justification for combining residential with Commercial and Industrial customers in the GSS

class was that such customers who use 1, 2, or 3 times the amount of gas as the average

residential consumer exhibit similar load characteristics.55 This argument ignores that while

the load profile may be similar, there are other factors that demonstrate that the cost to serve

these larger entities is greater.56 This includes the amount of distribution pipe that is required

because some of these establishments may not be clustered in more dense urban settings.57

However, this does not explain the inclusion of Convnercial and Industrial customers who

use between 300 Mcf and 3,000 Mcf per year, and therefore the GSS class cannot be

considered homogeneous relative to the residential consumers' usage.

52 Tr. Vol. IV (Murphy) at 17-18 (August 25, 2008) (Supp. 000056A- 000056D).

53 Id. at 18-19 (Supp. 000056D - 000056E).

54 Staff Ex. No. 3B (Puican Second Supplemental) at SEP 1A, 1B, 2A, and 2B (August 25,
2008) (Supp. 000267 - 000270).

ss Tr. Vol. IV (Murphy) at 32 (August 25, 2008) (Supp. 000056D - 000065E).

56 OCC Ex. No. 21 (Direct Testimony of Frank W. Radigan) at 6-8 (June 23, 2008) (Supp.
000167 - 000169).

57 OCC Ex. No. 22 (Surrebuttal Testimony of Roger D. Colton) at 30-35 (August 26, 2008)
(Supp. 000114 - 0001 19).
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Reliance on DEO's cost of service study to support the radical change to the SFV rate

design is equally inappropriate. The argument in favor of the SFV rate design is that it aligns

the customers' cost share with the burden that the user places on the system.58 Under the

SFV rate design, no user should pay more than its appropriately allocated share of fixed

costs. However, the record does not establish that all customers in the GSS class place the

same burden on the system. OCC Ex. No. 21 (Direct Testimony of Frank W. Radigan) at 24

(June 24, 2008 (Supp. 000205).59 Without any more detail in the initial cost of service study

that was included as part of the Application, it is undetermined and undeterminable for this

case who is actually responsible for the fixed costs that are recovered through the SFV rate

design. Therefore, the same fixed charge should not be levied on residential customers and

non-residential large usage (in excess of 300 Mcf per year) customers in the GSS class.

Absent actual homogeneous membership in the GSS customer class, there inevitably

will be misallocations among customers within the GSS class. This is an issue that is

addressed prospectively in the Stipulation G0 However, a future remedy for the obvious

current shortconiings of the class cost of service study relied upon in these cases to support

the SFV rate design does little to assist the low-use residential consumers who will be most

58http•//nrriorg/pubs/electricitv/rate des energy eff SVF REEF iul-08.pdfARateDesign
to Encourage Energy Efficiency and Reduce Revenue Requirements, at 8 (David Magnus
Boonin) (July 2008) (Supp.000552).

59 "* * * future class cost of service studies should not assume, as DEO has done here, that
the cost of service laterals and meters and regulators is independent of the size of the
customers. Rather, these costs should have been allocated based on either the actual costs of
service laterals and meters and regulators serving each class, or a sampling of the equipment
that serves customers in each class combined with estimates of the average costs for each
type of equipment. The existing cost of service study does not provide the detail needed to
establish an average customer cost, or the customer costs that represent the costs of serving
the lowest use customers in the class."

60 Joint Ex. No. 1 (Stipulation) at 11, (August 22, 2008) (Supp. 000011).
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harmed by the SFV rate design during years 1 and 2. Moreover, it does nothing to establish a

legal record that supports the Commission's decision.

2. The Record Shows That The PUCO Ordered A Low-Income Pilot
Program That Is Inadequate And Does Not Cure The Flaws Of
The Straight Fixed Variable Rate Design

The fact that there is an adverse affect on low-use customers as a result of

implementation of the SFV rate design in these cases is without question. The Commission

in its Order stated:

We recognize that, with this change to rate design, as with any change,
there will be some customers who will be better off and some
customers who will be worse off, as compared with the existing rate
design. The levelized rate design will impact low-usage customers
more, since they have not been paying the entirety of their fixed costs
under the existing rate design. Higher use customers who have been
overpaying their fixed costs will actually experience a rate reduction.
Order at 26 (Appx. 000048).

The Commission's Order makes the statement that low-usage customers have not

been paying the entirety of their fixed costs. This statement is made without citation, and

without any prior Commission precedent that found that high-usage customers were over-

paying fixed costs under the previous rate design. hi fact, prior to the current proceeding and

the recent Duke rate case, the PUCO has never made such a fmding of fact. Instead

customers are being forced to accept the financial fallout from this unsubstantiated claim

being transformed into fact. While the record is clear as to the impact that the SFV rate

design has on low-use customers, the complete actual impact that an SFV rate design will

have upon DEO's low-income customers, especially non-Percentage of hicome Payment

Plan ("PIPP") low-use and low-income customers, is unknown and debatable.

The SFV rate design approved by the Commission is bad public policy for DEO's

low-usage and low-income residential customers because one known impact of the SFV rate
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design is that they will now be forced to subsidize DEO's higher-use Commercial and

Industrial customers and high-use residential customers. The SFV rate design has the effect

of making the distribution cost per Mcf that a customer faces higher at lower consumption

levels than at higher consumption levels. Staff Ex. No. 3B (Second Supplemental Testimony

of Stephen E. Puican) at Ex. SEP-lA (August 25, 2008) (Supp. 000267).61 Such a rate

design is inherently unfair to low-usage low-income customers, who because of their limited

means, likely live in smaller dwellings, such as apartments, and use less natural gas than

homeowners with larger homes 62 The SFV rate design is not only unfair to these customers

with small incomes, it is extremely insensitive in its timing; coming on the heels of several

years of belt-tightening by America's working poor, amidst a nationwide mortgage

foreclosure crisis and with the country facing a looming recession, a fact initially raised by

Company witness Murphy, and uncontested in the record. DEO Ex. No. 1.1 (Direct

Testimony of Jeffrey Murphy) at 21-22 (September 13, 2007) (Supp. 000295).

The Commission states a concern with the impact that the change in rate structure

will have on some DEO customers, and recognizes that some relief is warranted for these

customers; however, even without a study the Commission's Order is suspect.

In the Duke case, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish to stay off of
programs such as PIPP. We emphasized in the Duke case that the
implementation of the pilot program was important to our decision
to adopt a levelized rate design in that case. Therefore, the
Conunission finds that DEO should likewise implement a one-year

61 By way of example as usage increases the cost per Mcf decreases: 12 month usage of 5
Mcf Proposed Bill $167.25 Cost per Mef = $33.45; 12 month usage of 100 Mcf Proposed
Bill $362.72 Cost per Mcf = $3.6272; and 12 month usage of 5000 Mcf Proposed Bill
$12,405.60 Cost per Mcf = $2.4811 ).

62 Supplemental Testimony of Roger D. Colton at 26 (August 26, 2008) (Supp. 000110).
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low-income pilot program aimed at helping low-income, low-use
customers pay their bills.

As in the Duke case, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verified at or
below 175 percent of the poverty level. DEO's program should
provide a four-dollar, monthly discount to cushion much of the
impact on qualifying customers. This pilot program should be
made available one year to the first 5,000 eligible customers.
Order at 26 (Appx. 000048).

To the extent that the Conunission has ordered the Low income Pilot Program as a small

offering to help low-use and low-income customers who will be penalized indefinitely into

the future through the implementation of SFV, it is entirely unclear why this benefit

evaporates after one year when the SFV rate design will be in place for a longer period of

time. Moreover, the Commission failed to explain how DEO -- a company with

approximately 1.2 million residential customers or almost three times the number of

residential customers that Duke has (approximately 378,000),63 and with the well

documented economic challenges in its service territory DEO Ex. No.1.1 (Direct Testimony

of Jeffrey Murphy) at 21-22 (September 13, 2007) (Supp. 000295 - 000296) -- should have

such an important program that is one-half the size of Duke's. If the low-income pilot is to

have any significance and benefit for non-PIPP low-income customers, then it must be

available to a comparable number of customers -- which for DEO is 40,000 customers -- to

take into account the larger number of DEO customers and the severe economic conditions in

the DEO service territory.

63

http•//www puco ohio gov/emUlibrary/files/util/utilitiesdeptreports/natlgascustchoiceenrollme
ntdec07.ndf (as of December 31, 2007 DEO had 1,129,559 residential customers and Duke
had 378,281) (Supp. 000082E).
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The Commission's Order establishes a rationale for the low-income pilot program,

but the Commission has no analysis to support how the approved pilot program will be

sufficient to achieve the stated purpose. The Order stated:

In the Duke case, we approved a pilot program available to a
specified number of eligible customers, in order to provide
incentives for low-income customers to conserve and to avoid
penalizing low-income customers who wish to stay off of
programs such as PIPP. Order at 26 (Appx. 000048).

The pilot program is approved by the Commission without the benefit of sufficient

understanding of the extent of the need that the Commission alleges to address. As OCC

witness Colton stated:

We found that exactly half (50 percent) of Ohio's low-income
natural gas customers had natural gas burdens of below the
minimum necessary for those households to gain benefits from
participation in the Ohio PIPP. OCC Ex. No. 22 (Rebuttal
Testimony of Roger D. Colton) at 23-24 (August 26, 2008) (Supp.
000107 - 000108).

A point that was convincingly made during the oral argument (Tr. Oral Argument at 59-60

(Serio) (September 24, 2008) (Supp. 000043 - 000046)) '64 and with no record evidence to

contradict Mr. Colton's projections, is that there could be as many as 54,0001ow-income

customers in DEO's service territory who are low-use customers. DEO Ex. No. 1.5

64 "Well, I guess the problem with that assumption is Mr. Murphy's testimony identified
articles that called Cleveland the poorest city in the United States, yet under the Company's
24-hour study only 15 percent of their customers are at the poverty level. Those two things
seem to contradict each other. How can you have the poorest city in the country but only 15
percent of your customers are at the poverty level? Obviously, a large number of low-
income customers fell through the cracks of the Company's study and are not accounted for,
and we should know how those customers are impacted before a permanent change is
implemented."
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(Surrebuttal Testimony of Jeffrey Murphy) at JAM 1.8 (August 27, 2008) (Supp. 000293).65

In such a case, the Commission's pilot program for 5,000 customers for only one year

constitutes the proverbial drop in the bucket and will not come close to meeting the need or

achieving the goals.

Despite lacking a full and complete understanding and appreciation of the impact that

the change in rate design will have on low-use and low-income DEO residential customers,

the Commission has approved the SFV rate design with a pilot program supposedly

important to its decision. However, the analysis of the impact of the pilot program will not

take place for a year after the SFV rates are implemented. The Order states:

Following the end of the pilot program, the Commission will evaluate
the program for its effectiveness in addressing our concerns relative to
the impact on low-use, low-income customers. Order at 27 (Appx.
000049).

Such a study, a$er the implementation of the SFV rate design, will only serve to demonstrate

the adequacy or -- more likely -- the inadequacy of the pilot program. There is nothing in the

Order that will assure a remedy to the broader harm the SFV rate design causes. That is why

a more expansive study with a process at the conclusion of the study is what should have

been ordered by the Commission.

On February 18, 2009, DEO proposed General Sales Service -- Low Usage Heat Pilot

Program tariff,66 and the Energy Choice Transportation Service -- Low Usage Heat Pilot

Program tariff '. The Company has proposed these low-usage tariffs with a 70 Mcf per year

limit for non-PIPP customer eligibility. OCC opposed the tariff filing because the average

61 Of 108,167 PIPP customers, 50 percent would be approximately 54,000.
66 Original Sheet No. F-GSS-LUl (Supp. 000309).

157 Original Sheet No. F-ECTS-LU1 (Supp. 000311)
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DEO residential customer usage is 99.1 Mef per year.68 Under the SFV rate design any

customer using less than the average is harmed relative to the traditional rate design.69

Therefore, the eligibility limitation for these tariffs should be at the average annual usage

level, or 99.1 Mcf.

The 70 Mcf limit is artificial, and internally inconsistent with the PUCO's and

Company's argument that low-income non-PIPP customers are not harmed by the SFV rate

design. On one hand the PUCO declared the SFV rate design to be a superior option to a

revenue decoupling mechanism with a lower fixed customer charge. Yet, on the other hand,

the PUCO acknowledged the negative impact that the SFV rate design would have on non-

PIPP low-income customers by the approval of the pilot program, a negative impact that is

further acknowledged by the 70 Mcf per year use eligibility requirement. The Commission

disregarded OCC's arguments and approved the tariffs with the eligibility limitation below

the average customer usage level. Entry at 3 (March 4, 2009) (Appx. 000059).

The manifest weight of the evidence demonstrates that low-income customers, who

are not on the Percentage of Income Payment Plan program, are hanned by the SFV rate

design. Because the Commission's Order relies upon the opposite and unreasonable

conclusion to support its Order adopting the SFV rate design, the Order is against the

manifest weight of the evidence and thereby unreasonable and unlawful. Therefore, this

Court should reverse and remand this case to the Commission.

68 Tr. Vol IV (Murphy) at 18 (August 25, 2008) (Supp. 000056C - 000056D).

69 Staff Ex. No. 3B (Second Supplemental Testimony of Stephen E. Puican) at SEP lA, 1B,
2A, and 2B (August 25, 2008) (Supp. 000267 - 000270).
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3. The Commission Erred By Ordering An Evaluation Of The DEO
DSM Energy Efficiency Programs Without Looking At The
Impacts The SFV Rate Design Has On These Programs.

The Commission ordered the demand side management ("DSM") collaborative to

perform a review of DEO's energy efficiency programs. The Commission stated;

Furthermore, we encourage the collaborative to address additional
opportunities to achieve energy efficiency improvements and to
consider programs which are not limited to low-income residential
consumers. As part of its review, the collaborative should develop
energy efficiency program design altematives and should consider
those al.tematives in a manner that strikes a balance between cost
savings and any negative ratepayer impacts. The energy efficiency
programs should also consider how best to achieve net total
resource cost and societal benefits; how to minimize unnecessary
and undue ratepayer impacts; how process and impact evaluation
will be conducted to ensure that programs are implemented
efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency improvements in new
buildings; how to minimize "free ridership" and the perceived
inequity resulting from the payment of incentives to those who
might adopt efficiency measures without such incentives; and how
to integrate gas DSM programs with other initiatives. Noting that
the stipulation establishes a collaborative and a threshold related to
reasonable and prudent DSM spending above the current
$4,000,000 commitment, the Commission directs that the
collaborative shall file a report within nine months of this order,
identifying the economic and achievable potential for energy
efficiency improvements and program designs to implement
further reasonable and prudent improvements in energy efficiency.
Order at 23 (Appx. 000045).

While the Commission ordering a study is appropriate and needed, the Commission's

directives for the study are incomplete and fail to also include a review of the SFV rate

design and the impact that it has on conservation and energy efficiency efforts (e.g. extending

the payback period).
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The Commission's requirements for the DSM evaluation, as with the low-income

pilot and the cost allocation studies, are not comprehensive in nature and will not address the

impacts that the SFV rate design has on DEO's residential customers, a topic which needs to

also be studied. These studies only nibble around the edges of the problems that OCC has

identified with the SFV rate design, and therefore, the Commission should have considered a

more expansive study that would have, in addition to the areas ordered by the Commission to

be studied, also required a study of the SFV rate design and its impact on DEO's GSS/ECTS

customers.

The Commission in its Order discusses a number of issues that require analysis, but

does not provide citation to the record to support its determination that the SFV rate design is

in the public interest. The Commission stated:

Our analysis does not end there, however. Before strictly applying
cost causation, we must consider and balance other important
public policy outcomes of rate design. Would strict application of
cost causation discourage conservation? Would it
disproportionately impact economically vulnerable consumers,
including both low-income customers and those on a fixed
income? Will customers understand the rate design? Does it
generate accurate price signals? Can it be implemented without
rate shock - that is, with sensitivity to gradualism? On balance,
what style of rate design will result in the best package of possible
public policy outcomes? Order at 25 (Appx. 000047).

The Commission raises legitimate issues for consideration, and in order to properly analyze

each issue, the Commission should have ordered an independent comprehensive DSM

conservation program evaluation. These are questions that should have been answered

before implementing the SFV rate design, not after. Such an evaluation would be

comparable to the independent study that the signatory parties in the Columbia Gas of Ohio,
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Inc. rate case agreed upon 70 The scope of an independent study should have been

cooperatively developed by DEO, Staff, OCC, OPAE and other interested parties, and should

have included, but not be limited to, the effects of the SFV rate design on: consumption

decisions, conservation efforts and uncollectible account balances at all levels of income and

usage levels; low-use/low-income customers' consumption patterns; PIPP enrollments and

arrearages; and, consumers' energy efficiency investment decisions.

It was unjust and unreasonable for the Commission to disregard OCC's arguments

regarding the need for a more comprehensive study on the impacts of the SFV rate design,

and instead implement the SFV rate design against the manifest weight of the evidence.

Therefore, this Court should reverse and remand this case to the Commission with specific

instructions to perfonn the studies necessary to assure that just and reasonable rates are

implemented.

Proposition of Law 5

The Updated Cost-Of-Service Study Ordered By The Puco In This Case
Confirms That The Implementation Of The Straight Fixed Variable Rate Design
Results In Unjust And Unreasonable Residential Rates And Is Bad Public
Policy.

The Commission unreasonably implemented the SFV rate design for a two-year

transition period without establishing the process that will govern the determination of the

70 In the Matter of the Application of the Columbia Gas of Ohio, Inc. for Authority to Amend
Filed Tariffs to Increase the Rates and Charges for Gas Distribution Service, Case No. 08-
72-GA-AIR, et al., Opinion and Order at 1, 21-22 (December 3, 2008). (Supp. 000394,
000414 - 000415)
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rate design for subsequent periods. The Commission Order stated:

Therefore, the Commission is approving the first two years of this
transition, however, prior to approval of rates for rates of the
third year and beyond the Commission believes that a review of
the cost allocation methodologies for the GSS/ECTS classes is
appropriate. Therefore, DEO is directed to complete the cost
allocation study required in the stipulation within 90 days of this
order. Upon completion, DEO should submit a report and
recommendation regarding whether the GSS/ECTS classes are
appropriately comprised of both residential and nonresidential
customers or whether the classes should be split. DEO shall also
provide, if the recommendation is to split the classes, a
recommended cost allocation per class. Upon review of the cost
allocation study, the Commission will be establishing a process
that will be followed to determine the app^ropriate rates in year
three and beyond, as soon as practicable. '

The Commission failed to discuss, let alone establish in its Order what process will be used to

determine appropriate rates beginning in year three, merely noting that it will be establishing a

process. Because the Commission's Order is silent on the details of the process, there are more

questions than answers. It is unclear if the process will be limited to the Company and the PUCO.

There is no determination as to whether there will be an opportunity to challenge the study, DEO

reconnnendations, or the Connnission's decision on the rate design in year three and beyond.

The following results contained in the updated cost-of-service study ("cost study" or

"COSS"),72 demonstrate the harm to residential customers:

71 Order at 25-26 (Emphasis added) (Appx. 000047 - 000048).

72 The updated cost study was filed by DEO in the DEO rate case docket on January 13,
2009. On January 29, 2009, after the PUCO issued its Opinion and Order, Joint Advocates
filed a Motion to Reopen the Record to address the cost study. The matter has been fully
briefed and awaits a decision.
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Return of Rate Base Comp. 73 Test Yr Year 1 Year 2 Year 3
DEO System Total 6.63% 8.48"/0 8.48% 8.48%

GSS Residential 5.16% 8.13% 8.74% 9.60%
GSS Non-Residential74 6.79% 6.13% 3.23% -0.84%
GSS: Combined 5.45% 7.785% 7.785% 7.785%

LVGSS7S 7.21% 8.89% 8.89% 8.89%
GTS76 13.32% 13.25% 13.25% 13.25%
DTS77 5.51% 5.15% 5.15% 5.15%

GSS Base Rate Revenue Comparison (Million $):
Test Yr.' Year 171 Year 280 Year 381

Residential $213 $241 $250 $261

Non-Residential $44 $39 $30 $19

GSS Total $257 $280 $280 $280

System Total $334 $354 $354 $354

The significant and verifiable harm to residential customers under the existing SFV rate

design which is demonstrated by the updated COSS study filed in these cases on January 13,

2009, provides good cause for the Commission to address this subsidy before the end of the

73 Updated Cost of Service Study at Attachment 1. (Supp. 000337) (Year 3 Assumes 100%
SFV for all Test Year GSS/ECTS Customers (@$19.46/customer/month) (January 13, 2009).

74 GSS Non-residential customers includes Commercial and Industrial customers with usage
between 300 Mcf and 3,000 Mcf per year.

75 Large Volume General Sales Service.

76 General Transportation Service.

77 Daily Transportation Service.

78 Updated Cost of Service Study at Schedule E-3.2 Page 4 of 16 (Supp. 000347) (January
13, 2009).

79 Id. at Attachment 2 (Supp. 000361).

80 Id. at Schedule E-3.2 Page 5 of 16. (Supp. 000351).

81 Id. at Attachment 3. (Supp. 000362).
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second year under this rate design. The harm to consumers is that residential customers will

pay an increasing portion of the total Company revenue requirement, while the larger

Commercial and Industrial customers will pay less.

On January 29, 2009, OCC, the City of Cleveland, a Citizens Coalition comprised of

the Neighborhood Environmental Coalition, the Empowerment Center of Greater Cleveland,

the Cleveland Housing Network, and the Consumers for Fair Utility Rates and Ohio Partners

for Affordable Energy ("Joint Consumer Advocates") filed a Motion to Reopen the Record

(Supp. 000316), for the limited purpose of taking additional evidence in the form of the

updated cost study requesting the Commission to establish a procedural schedule to hear

evidence and arguments, and then rule on how to deal with the verifiable and quantifiable

harm that residential customers are experiencing under the SFV rate design as demonstrated

in the revised COSS. To date, the Commission has not ruled on this motion.

In addition, on March 30, 2009, the Joint Consumer Advocates filed at the PUCO a

Motion to Stay (Supp. 000364) the implementation of the Stage 2 increase to the fixed

monthly customer charge that otherwise will be implemented in October, 2009. Finally, on

April 14, 2009, OCC has filed with this Court a Motion to Stay (Supp. 000389) the

implementation of the Stage 2 increase to the fixed monthly customer charge that otherwise

will be implemented in October 2009, and will irreparably harm DEO's residential

consumers.

At the time of the hearing the updated cost study was not available, and the

Commission relied on testimony from a DEO witness inaccurately discussing the status of

the subsidy by stating that the residential customers actually benefited (were subsidized) by

the non-residential GSS customers. In the Commission Order it states:
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Furthermore, DEO's witness Andrews believes that, if any subsidy is
taking place, it is the non-residential customers within the GSS class
that are subsidizing the residential customers Tr. Vol. I at 235 and 237
Andrews (May 1, 2008) (Supp. 000082C - 000082E).

In fact, according to Mr. Andrews, the inclusion of the non-residential customers in the GSS

class is a benefit to the residential customers because it ends up lowering the costs to serve

the GSS class as a whole. Id. at 219 (Supp. 000082B). The updated cost study shows this

testimony to be untrue under the SFV rate design.

As noted in the chart above, in the test year under the traditional rate design, the

residential GSS customers were providing slightly less than the overall return and the non-

residential GSS customers were providing a slightly higher relative return. However, under

the SFV rate design that differential is reversed in year one, where the rate of return the

residential GSS customers' pay to the Company increases to 8.13 percent and the non-

residential GSS customers' rate of return plummets to 6.13 percent. The overall system

average return in year one is 8.48 percent. In year two of the transition under the SFV rate

design, the rate of return paid by the residential GSS customers increases to 8.74 percent

(meaning that residential GSS consumers are paying rates that result in the Company earning

a higher than the system average return) and the non-residential GSS customers rate of return

plunges to a mere 3.23 percent (meaning that the non-residential GSS consumers are paying

rates that result in the Company earning far less than the system average return). The overall

system average rate of return remained at 8.48 percent.

The revenue shift is equally dramatic for residential consumers who will be paying a

significantly larger portion of the overall rate increase than the PUCO contemplated in its

Order absent the updated cost study. The GSS residential distribution base rate increase in

year one is $28 million whereas the GSS non-residential base rate revenues actually decrease
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in year one by $5 million, a total revenue shift of $33 million that requires much more to be

paid by residential consumers under the PUCO's new rate design. In year two the GSS

residential base revenues increase another $9 million while the GSS non-residential base rate

revenues decrease by that same $9 million, for a total revenue shift of $42 million to be paid

by residential consumers.

The updated cost study provides the Commission with unrefuted proof of an inter-

class subsidy that the Commission should be willing to address before DEO's next

distribution rate case.

The subsidy residential customers are now paying for other customers is a direct

result of the Commission's rush to implement the SFV rate design before all the necessary

analysis and studies could be performed -- such as the updated COSS -- that would have

provided the Conunission a clear picture of the harm that this rate design would cause DEO's

residential customers. Unfortunately, the Commission was all too willing to accept the

Company's argument in support of its position on the SFV rate design. The Commission

stated: "Customers are accustomed to fixed monthly bills for numerous other services, such

as telephone, water, trash, internet and cable." Order at 18 (Appx. 000040). These services

that the Commission relies upon for fixed charge billing examples do not involve the

consumption of a precious natural resource with the exception of water, and Ohio water

utilities still rely upon a rate design that incorporates a large volumetric based charge. In the

recent Ohio American Water case, the PUCO Staff refused to support the increase to the
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customer charge requested by the Company.sZ In fact, instead of an increase, the PUCO Staff

proposed the current customer charge be decreased by 23.4 percent.83 The Commission

recognized that a large monthly fixed rate charge for the water industry was bad public

policy, and the same logic should prevail in the natural gas industry.

The extent of the uncertainty surrounding the studies the PUCO ordered in these

cases and the uncertain process that the Commission may ultimately rely upon for

establishing rates in year three and beyond are problematic. These uncertainties support the

need for an extensive independent study that thoroughly analyzes all of the impacts of SFV

rate design on DEO's customers, as well as conservation efforts from all perspectives is an

important consideration for the PUCO as earlier argued. However, the importance of an

independent study is lost unless the Commission approves a process that is transparent and

inclusive with appropriate due process protections.

Therefore, this Court should order the Commission to follow the full process of the

law in the review of any comprehensive independent study of the SFV rate design --

including the updated cost study filed by DEO on January 13, 2009 -- and its impacts and

ramifications on all customers, especially low-use and low income residential customers.

82 In the Matter of the Application of Ohio-American Water Company to Increase Its Rates
For Water and Sewer Service Provided to Its Entire Service Area, Case No. 07-1112-WS-
AIR, Staff Report at 32 (May 28, 2008). (The Company's current customer charge was $9.41
and the Company proposed $10.59) (Supp. 000269).

83 Id. at 35. (Supp. 000273) The PUCO Staff proposed a $7.21 customer charge, or a 23.4
percent reduction ($9.41 - $7.21/$9.41).
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V. CONCLUSION

As demonstrated above, the Commission erred by approving a straight fixed variable

rate design for several reasons. First, the PUCO's Order is unlawful because the residential

SFV rate design was approved without the Commission requiring DEO to comply with the

notice requirements pursuant to R.C. 4909.18 (Appx. 000069), R.C. 4909.19 (Appx. 000072)

and R.C. 4909.43 (Appx. 000074). Second, it was unreasonable for the Commission to

approve the extraordinarily large increase in the monthly customer charge produced by the

SFV rate design, in violation of the Commission's prior rate design precedent and regulatory

policy of gradualism. Third, the Conunission's Order is unlawful because approving the SFV

rate design discourages conservation in violation of R.C. 4929.02 (Appx. 000077) and R.C.

4905.70 (Appx. 000068. Fourth, the PUCO's Order is against the manifest weight of the

evidence and is bad public policy resulting in rates that are unjust, unreasonable and unlawful.

Finally, DEO's updated cost-of-service study -- which should be subjected to the full process

of law -- has demonstrated the extent to which the low-use residential customers are unjustly

and unreasonably subsidizing the Commercial and Industrial customers on the GSS tariff. For

all the above reasons, this Court should reverse and remand the PUCO's Order.
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Court of Ohio from Appellee's Opinion and Order entered in its Joumal on October 15, 2008;

and its Entry on Rehearing entered in its Jomnal on December 19, 2008 in the above-captioned

cases.

Pursuant to R.C, Chapter 4911, Appellant is the statutory representative of the residential

customers of The East Ohio Gas Company d/b/a Dominion East Ohio ("DEO" or "Company").

Appellant was a party of record in the above-captioned PUCO cases.

On November 14, 2008, Appellant timely filed an Application for Rehearing from the

October 15, 2008 Opinion and Order pursuant to R.C. 4903.10. Appellant's Application for

Rehearing was denied with respect to the issues raised in this appeal by an Entry on Rehearing

entered in Appellee's Journal on December 19, 2008.

Appellant files this Notice of Appeal complaining and alleging that Appellee's October

15, 2008 Opinion and Order, and December 19, 2008 Entry on Rehearing are unlawful and

unreasonable, and the Appellee erred as a matter of law, in the following respects that were

raised in Appellant's Application for Rehearing:

A. A rate increase authorized by the PUCO is unreasonable and imlawful
when the notice requirements mandated by R.C. 4909.18, R.C. 4909.19
and R.C. 4909.43 are not enforced.

B. The PUCO should respect its own precedents unless the need to change its
position is clear and it is demonstrated that the PUCO's prior decisions are
in error.

C. The PUCO violated R.C. 4929.02 and R.C. 4905.70 when it approved a
rate design which fails to promote energy efficiency and discourages
conservation.

1 000001



D. The PUCO violated R.C. 4909.18 when it implemented unjust and
unreasonable rates that were against the manifest weight of the evidence in
this case.

E. The updated cost-of-service study ordered by the PUCO in this case
confirms that the implementation of the Straight Fixed Variable Rate
Design results in unjust and unreasonable residential rates and is bad
public policy.

WHEREFORE, Appellant respectfully submits that the Appellee's October 15, 2008

Opinion and Order and December 19, 2008 Entry on Rehearing are unreasonable and unlawful,

and should be reversed, vacated, or modified. These cases should be remanded to Appellee with

instructions to correct the errors complained of herein.
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Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a pipeline
Infrastructure Replacement Program
Through an Automatic Adostmer ►t Clause
and for Certain Accounting Treatauent.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominirnn East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-631-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453•GA-UNC

pal' • .v:i' ' ' ^•

The Convnission finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DBO) fiied applications to increase its gae
distribution rates, for authority to implement an alternative
rate plan for its gas distribution setvices, and for approval to
change accounting methods. On December 13,2006, DEO filed

Thia is to certify thet the tnogpa amwm=iug aLm^
scoWrate safl ccWleta repradaotion of a case file
docmaut delitnered ia the reqnlar oaurae of busiarar.
Tedmi*Oi°4--^_.._Atte Psooesee^(^ I. ? f y^gD
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an application for approval of tariffs to recover, through an
automatic adjustment mechanism, costs associated with, the
deployment of automated meter neading equipment On
February 2Z. 2U08, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrashucture
replacement program. All of these applications were
consolidated by the Commission.

(2) By opinion and order issued Cktober 15, 2008, the CommiASion,
inter alfu, approved the joint stipulation and recommendation
(stipulation) filed by the partiies in these cases, which newlved
all of the issues raised in the applications except for the issue of
the rate design for DEO's General Sales Service (GSS) and
Energy Choice Transportation Service (ECTS) rate schedulea
With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DE(Ys revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DFA. Prior to approval of rates for year ituw and
beyond, the Comnvssion diracted DEO to complete the cost
allocation study required in the stipulation and to provide it to
the Conunission for consideration. In its opinion and order, the
Commission acknowledged that adoption of the SFV rate
design wiIl reduce the risk assumed by the company. The
Commission, based upon this reduction in risk, the testimony
heard at the local hearings, and the deteriorating economic
conditions, found that the rate of return set forth in the
stipulation should be altered downward by 20 basis points to
8.29 pereent.

(3) Section 4903.10, Revised Code, states that any party who has
entered an appearance In a Caaunissian proceeding may apply
for rehearing with respect to any tt ►atters determined in that
proceeding, by ffling an application within 30 days after the
entry of the order upon the journal of the Camnmiesion.

(4) On November 14, 2008, DEO filed an application for rehearing,
asserting five gronnds for rehearing. Also on NrnvembEr 14,
2008, the Office of the Ohio Consumers' Counsel, the city of
Cleveland, Ohio Partners for Affordable >fnergy, the
Neighborhood Environmental Coatition, the Empowerment
Center of Greater Cleveland, Cleveland Housing Network, and
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the Consumers For Fair Utiiity Rates (col.lecrively, Consumer
Groups) filed an application for rehearing, asserting eight
grounds for rehearing.

(5) On November 24, 2008, DSO filed a memorandum in
opposition to the Consumer Groups' application for rehearing.

(6) The underlying basis for all of DEA's assignments of error in its
application for rehearing are based on the Cormniseion's
decision to reduce the rate of return from 8.49 percent, as
recommended in the stipulation, to 8.29 percent The foilowing
paragraphs set forth DHO's specific grounds for reFeearing,
together with a brief description of its rationale for each
ground:

(a)

(b)

The Commission denied DHO due process by not
perrnitting DSO to brief or argue the rate-of-return
issue and then by reducing the rate of return

DEO asserts that It was denied the opportunity to
present argunvents on the issue of rate of return and
then the rate of return was reduced. It points out that
due process requires a fair hearing and an
opportnnity to be heard. Given the expiicit
instntttions that the sole issue was the rate design
and the lack of oppoeition on any other issue, DFO
explains that it had no reasnn to seek to argue the rate
of return issue or odxrwise to protest the
Commission's limitations on briefing or directives at
oral argument (DEO appiication for rehearing at 3-
5.)

The portion of the order reduc9ng DEO's rate of
return was uniawfui because it lacked record support.

DEO argues that the rate of return reduction is
unsupported by the record. The CommissIon's basis
for the cost of capital reduction, according to DHO,
was a purported neductian in risk assumed by the
company as a result of SFV rate design; however,
there was no evidenc4 in the record to support this
statement. To the extent the SFV rate design
purportedly reduces rlsk, DBO asserts that such riek
assessrnent was already reflected 9n the stipulation's

-3-
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recommended rate of return. The Comni.ission's
claim that the testimony heard at public hearingss was
a basis to reduce DE(Ys rate of return is
unsupportable, claims DBO, because the Commiasion
cannot specify any witness at any public hearing who
recommended or just'if'ied a rate of return reduction.
Rather, DEO suggests that the testimony at the public
hearings was directed at rate design and particular
customera' cirM+*„stn*+ces as a result of a change in
rate design and not rate of retura DEO atso contends
that there was no testimony in the record
recommending or jwstifying a reduction in rate of
return based on deteriorating economic conditions,
which was another factor jusfifying the Conuniseion's
rate of return reduction. (DBO application for
rehearing at 5-10.)

(c) The portion of the order reducing DEtOrs rate of
return was urueasonable on ita face, because it relied
on a factor of incir.ased risk to reduce the rate of
return.

DEO aeserfs that reducing the rate of return is facially
unreaeonable and self-contradictory. The most
important fsctor relied upon by the Commission in
reducing the rate of return-deteriorating economic
conditions - in fact, demonstrates lncreasing risk and,
thus, justifies an increaee. Therefore, according to
DBO, the order contradicts itself. In. addition, DEO
claims that the Commission's reduction only
exacerbates the true cost of capital for DEO
Furthermore, DEO points out that the Conmmiasion's
adjustment of the rate of return contradicls other
portions of the order and that the order already
contained numerous approvals and adjushne ►ts that
addressed low-income customer's needs, such as the
SFV rate design, a pilot program to mdit bills
direcdy, an increase in demand-side management
(DSM) spending, and shareholder funding to assiat
low icuome customers in payment assista►ce and
conservation' education. (DEO application for
rehearing at 10-14.)

4-
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(d) The order violated Section 4909.15(D)(2)(a), Revised
Code, by authorizing a cost of debt lower than DBO's
actual embedded cost of debt.

DHO argues that, by reducing the rate of return, tlie
order reduced the reve.nne attributable to D$CYs
enbedded cost of debt and denied DEO recovery of
that embedded cost, in violation of Section
4909.15(D)(2)(a), Revised Code. DFA alternatively
suggests that, because the embedded cost of debt
comprises almost half of its capital structure, the
order can, be seen as reducing the return on equity by
approximately twice as much as the 20 basis pointe
that were identified by the Comm3sskon. It asserts
that there is noth{ng in the record to support such a
reduction. (DEO application for reheaxing at 14.)

(7) The Commission notes that our decision to reduce the rate of
return was primarily based on the determination that the risk
assumed by the company would be reduced as a result of the
5FV rate design approved by the Commiasion. Upon review,
we find that the stipulation approved by the parties had, 9n
fact, already iruoxporated a lower rate of return due to the
agreement by the parties in the stipulation to mave to either a
decoupling rider or an SItV rate design. It appears that the
lower rate of return in the stipulation was based on a
recalculation of the return on equity range to reflect a 25 basis
point reduction to aecount for the lower risk to DBO. Qt. Bx. I
at 4; Tr. at 84; Staff Ex. 1 at 34.) As the stipulation alreedy
incorporated a reduced rate of return to DDD, the
Comn-dwiores cancern regarding the reduced risk to the
company presented by the SFV rate design was addreesed.
'Pherefore, we find that DEO's applttation for rehearing should
be granted and the rate of return agreed to in the stipulation
should be reestablished at 8.49 percent. AccordingLy, having
reestablished the rate of return agreed to by the stipulating
partiea, the Commission finds that the stipulation filed in these
cases should now be approved in lts entirety.

(8) In their first ground for rehearing, the Consumer Groups assert
that the Commission envd when It failed to comply with the
requirements of Section 4906.09, Revised Code, and provide
specific findings of fact and written opituons that were

5-
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supported by record evidence. The Consumer Groups specify
three different ways in which the Commfssion allegedly so
erred. Each will be discussed individuaily.

(a) First, they argue that the order acknowledges that
there is insuf.ficaent evidence to support the decision
inasmuch as the Couunissioun ordered future studies
that are intended to establish firtdings, on a
prospective basis, to warrant the Commisaion's
current decision. The Consumer Groups state that it
is unclear why the Commission ordered DEO to
perform a study within 90 days but was wiUing to
wait for two years before addressing the study's
results. They contend that the GS6 class cannot be
considered homogeneous relative to the residential
consumers' usage because the average residentiai GSS
customer uses 99.1 Mcf per year, while the average
noraesideni9ai GSS customer uses 390 Mcf per year,
with some nonresidential customers using up to 3,Q00
Mcf per year. The Consumer Groups maintain that,
absent actual homogeneous memberghip in the CM
customer class, there will be misallocations among
customers within the GSS class and that the current
shorbcomings of the class cost-of-service study will do
little to assist the low-use residential consumers who
will be most humed by the SFV rate design during
years 1 and 2. (Consumer Groups' applicati(m fnr
rehearing at 9-12.)

With regard to the additional studies ordered by the
Commission, DF.O maintains that the order shoutd
not be vacated just because there may be new facta
that are yet to be discovered. DEO suggests that the
Consumer Groups' underatandang of the purpose of
the studies, as well as the pitot prograin, is fl.awed.
According to DEO, the purpose for the cost-of-service
study is to determine whether the G55/ECTS classes
should be split, the answer to wbich would not
contradict the Cemmiasion's decision to move to an
SFV rate design. DEO contends that this study would
address the Commission's possible order to transition
to a full SFV rate design. As DEO summarizes, "that
the Comnussioa has the foresight to address that
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(b)

issue in a proactive manner does not in any way
suggest that the record evidence supporting the
current Order is somehow inadequate."
(Memorandum contra at ".)

We find no merit to the Consumer Groups' arguatent
As we noted in the order, the modified 5FV rate
design is a move toward conwting the tniditicnal
design inequities, whibe at the same time, mitigating
the impact of the new rates on customers. DEiO is
correct that the additionai information we will obtain
through this study is not intended to addnem any
iysues relevant to the determination in these
proceedings to move to a modified SFV rate desiga.
Rather, the additional cost allocation infarmation will
provide us the opportunity to reassess whether it is
appropriate to separate the reaidentiai and
nonresidential consumers in tiuse ciasses, for future
consideration. After the cost allocation study is
completed, we witi establish a prooe®s that wiII be
foiiowed to determine the appropriate rates in year
three and beyond.

The Consumer Groups next argue that the
Commiseion erred by approving a Iow-fncome pilot
program without an adequate record to support the
order. They contend that the Commission's statement
that low-use customers have not been paying the
entirety of their fixed costs is made withont any basis
to conciude that liigh-usage customers were
overpaying fixed costs under the previous rate
design. The Consumer Groups contend that the
record In these casPS does not answer the queation of
how the SFV rate design impacts the low-income
custnmere and it is bad public policy to approve such
a change in policy without a full and complete
understanding of the harm that It may cause. They
argue tlw it is unclear why the low-use, low-ineome
custorner program evaporates after one year when the
SPV will be in place for a longer period of tiam.
Furtherraiore, they state that the Commission faiied to
explain how DBO, which has almost 1.2 mullion
residential cuetoaieia, aimost three tiznee the number
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of gas customea of Duke Energy Ohio, Inc. (Duke),
should have a program that is one-half the size of the
program the Commission approved for Duke. Case
No. 07-589-GA-AIR et al. (Opinion and Order, May
28, 2008; 8ntry on Rehearing, July 23, 2008).
(Consumer Groups' application for rehearing at 12
T8.)

DF,O counters the Consumer Groups' argument
concerning the pilot program, pointing out that its
adoption does not reflect a defect in the approval of
the 5FV rate design but, rather, merely reflects the
reality that the rate design change will have a
negative effect on sorm custom.ers. DBO also
emphasizes that adoption of the pilot program is not
a"concession" that 5FV wt11 harm Iow-iaconroe
customers, as SFV is expected to help Iow-utcomw
customera DEO also points out that the Consumer
Groups are in ernor in focusing on the distrfbution
component of bills, as distribution costs are a very
small component of totel6ills. (Memorandum contsa
at 8-11.)

As we stated in our order, the Comrnission recognizes
that the change in rate design wifl leave some
customers better off and some customers worse off, as
compared with the existing rate design. We noted
that we are concerned with the irnpact that the change
will have on some VF:O customers who are 1ow-
inrome, low-use customers. That formed, In part, the
basis for ordering the pilot program. It is ironic that
the Consumer Groups would advocate against our
attempt to mitigate the impact

(c) In the third part of t1 ►eir first ground for rehearing,
the Consumer Groups claim that the Commission
erred by ordering an evaluation of DEO's bSM
energy efficiency progrnms without looking at the
impacts that tlhe SFV rate design has on these
programs. They contend that the Commission shonld
order an independent DSM program. (Consumer
Groups' application for rehearing at 18-20.)

-8-
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DEO argues that the DSM programs it supports are
worthwhile and that nothing prevents the parties
from undertaking significant DSM programs within
the SFV rate design. DEO also states tkiat the D6M
callaborative and related programs have nothing to
do with the rate design decision by the Commissioa
(Memorandum contra at 11-12.)

We find no merit to the Consumer Groupe' argument
White the change in rate design wiII have itnpacts on
customers, it wilI also have impacis on the company
and, in all Iikelihood, on tfie D9M programs. It would
not be in the best interests of consumeza or the
company for those impacts not to be atudied. We
would note ttwt, histctticaIIy, we have approved DSM
programs without having fuIl knowledge of the
results those programs will have and without having
made any prior independent analysis of those
programs, becauBe we recognize the bene,ffic9si
impacts such programs have on customers.

As we find no argument made under the first assignment of
error to be supportable, the Consumer Groups' appliration for
rehearing on this groun.d wifl be denied.

(9) In their second assigcwnent of error, the Consumer Groups
argue that the Commiagion should not have approved a rate
design for a two-year transition period without establiahing
that Sectiona 4909.28 and 4909.19, Reviaed Code, govern the
process for det+ermining the rate design that wiII be
implemented after the two-year transition period. They
contend that the Commiasion failed to discose what will be
used to determine appropriate rates beginning in year three
and nterely noted that it will be establishing a process. They
also claim that it is unclear 9f the procee8 that the Commission
will develop will be limited to UEO and the Commission or
whether there will be an opportunity to challenge the study.
(Consumer Groups' application for rehearing at 20-22.)

(10) We clarify that the process that will be established for
determining the appropriate rates in year thnee and beyoaid
will provide for input from intereeted stakeholders and will

-9-
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ensure that all parties have the opportunity to partidpate. This
ground for rehearing will be denied.

(11) In their third assigmnent of error, the Consurner Groups claim
that the Commission erred by approving a rate design that
includ,es an increase to the monthly residential customer charge
without providing consumers adequate notice of the SFV rate
design pursuant to Sections 4909.18, 4909.19, and 4909.43,
Revised Code. The Consumer Groups claim that both of the
notices to consumera failed to mention the proposed rate
design and its impact and implications for customers.
According to the Consumer Groups, "a deasion by the
Company tn change its rate design position from its application
to align with the rate design position in the staff report does not
relieve the Company of its statutory requirement to pravide- Its
customers with notice of the subslance of its application and at
the time such notice is required - with its appllcation - not after
the staff report Is issued." (Consumer Groups' application for
rehearing at 22-23.) The Consumer Groups believe that the
change in rate design was a material change that required
disclosure. With regard to the notice of the public hearings, the
Consumer Groups contend that the language only mentioned
the SFV rate design in general tenns and failed to disclose the
potential magnitude of the increase in the customer charge.
(Consumer Groups' application for rehearing at 22-30.)

(12) In its memorandum contra, DEO argues that this assignment of
error has previously been addressed bq the Commission and
rejected. DEO states that it is required to provide two notices: a
notice of the application in accordance with Section 4909.19,
Revised Code, and natice of the publie hearings 9n compliance
with Section 4903.083, Revised Code. DEO points out that it
could not itulude an SFV rate design with its no3ee of the
application, as the applicaiion did not include an SFV propaaal.
Eight montha later, it explains, when the staff repoat was
issued, was the first appearance of this issue. Thus, D&Q
contends that the notice of its application was accurate. With
regard to notice of the public hearinga, DSO notes that the
goveming atatute requires a brief snmmary of the flien lrnown
major issues in cnaitention. As the hearing notice disclosed
issues including "[t]he level of the monthly customer charge
that customers will pay" and "(r]ate design, including
consideration of decoupling and straight fixed variable
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uuechanisms;' DEO believes that the notice complied with the
statute. DEO also argues that Section 4903.083, Revised. Code,
saves the notice from iavalidation based on defects in its
content

(13) We find the Consumer Groups' argument on this point to be
without merit. We note, at the oubret, that the argcments
raised by the Consumer Groups on rehearing were previously
denied by the Commission on page 27 of our Opinion and
Order. Sections 4909.18, 4909.19, and 4909.43, Revised Code,
direct the uti'lity to notify customers, mayors, and legislative
authorities in the company's service area of the application and
the rates proposed therein. DI1C') served upon mayors and
legislative authoritles and pubiished in newspapets throughout
its affected service area notices that met the requirements of
Section 4909.18, 4909.19, and 4909.43, Revised Code, as
approved by the Commission. The notice spacificaUy set forth
the rates and percentage increase, by rate schedule, proposed
by DFO in the application, including a refexer ►ce to and
explanation of the proposed sales decoupling rider. Although
the Commiasion did not adopt the decoupling mechanism
proposed by DEO, the notme was suffxfent to inform
customers of such proposal and to allow custonners to register
an objection to a decoupling mechanism and the incze.ase in
rates and the straight fixed variable rate design. In addition, as
noted in the order, the SFV rate design was not proposed in the
application, but was recommended by the staff in the staff
report that was issued eight months after the application was
filed. Therefore, the statute did not require that the notice of
the application reference the SFV. Further, Section 4909.18,
Revised Code, requires that the substame of DHO's initial
application be disclosed in the publication, wtdch it was.
Furthermore, the notice for public hearing did appropriately
state that one of the issues in the case was rate deaign and SFV.

(14) In their fourth assignment of error, the Consunier Groups claim
that the Comaulssion erred by approving a rate design that
d'iscourages customer conservatian efforts, In violation of
Sections 4929.05 and 4905.70, Revised Code. They claim that
the SFV rate design serves only the company's Iimited cost
i+ecovery interest. However, they contend, SFV fads to promote
conservation because it sends the wrong price signals to
customers by decreasing the volumetric rate while signiflcantly
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utaeasing the fixed portion. Thus, accorcling to the Consumer
Groups, SFV fails to encourage conservation. Purdier, the
Consumer Groups say that SPV re.moroea customersr incentive
to invest in energy efficiency because it extends the payback
period for those customers' energy efficiency investments.
(Customer Groups' applicatfon for rehearing at 31-35.)

(15) DBO argues that the Consumer Groups wrongly conclude that
SFV penalizes conaervation and enmurages consuwnption.
Although it is true the transition to SPV wi11 result in an
increase in the fixed charge and a decrease in the volumetric
charge and that, therefore, low-use customers will pay more
than they previously paid and high-use customera will pay less
than they previously did, nevertheless, DEO argues, transition-
related change has nothing to do with coneervatfon. DEO
emphasizes that the largest portion of the bill, approxlmately
80 perceank is the commodity charge and that the coanrnodity
charge is the "biggest driver" of usage decisions. DEO also
stresses that the SBV rate design corrects the subsidy of fixed
distribution costs fmm highAm to low-use customers.
(Memorandum contra at 18-20.)

(16) The Commission fmds that the Consumer Groups' argument
regarding conservation was fully camsidered and rejected in the
order. There is no dispute that both the modified SPV rate
design and the previously proposed decoupling rider reduce or
eliminate any disincentive for conservation program that
might be promoted or sponsored by the utility. There is also no
dispute that, under both of the proposed rate designs, a
customer who makes eonservation efforts to reduce gas
consumption will equally ennJoy the full benefit of those efforts
for the commodity portion of their gas bill, which typtcauy
represents 75 to 80 percemt of their total gas bill. While uumder
the SPV rate design, a law-use customer who cois9erves may
not reduce his distribution charges as much as he would under
the decoupling rider method, it is also true that all pobenttal
customer savings aroa not guaranteed under the deoouplfng
rider method favored by the Consumer Groups, due to the
attendant uncerlainty caused by periodic reviews and
adjustments necessary with the decoupling rider. Moreover, a
decoupling rider would have the effect of preserving the
4nequities within the existing rate design that liave caused
high-use customers to subsidize the fixed costs of low-use
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customers. As d3scussed in the Commission's opinion, we
opted to match costs .and revenues more closely, such that
customers pay their fair share of distribution costs. Finally, titis
argument for reheating disregarda the fact that a fundanientai
reason for our adoption of the new rate design is to foster
conservation efforts in accordance with Sections 4929.02 and
4905.70, Revised Code. The only question at issue in these
proceeclings is whether an SFV rate design or a decoupling
rider better achieves all competing public policy goals. As
discussed at length in our opinion, we believe the SFV rate
design is the betterchoice. This ground for rehearing is denied.

(17) The Consumer Groups' fifth assignment of error ia tEiat the
Commission erred by approving a rate design that
unreasonably violates prior Commission preeedent and poticy.
The Consumer Groups argue that the Comaussion has
identified gradualism as one of the regulatory prindples to be
incorporated in its decision making process and, for
gradualism to have any legitimacy as a regulatory principle, it
must be applied with a certain level of consis" and
transparency. They claim that this prindpie hae been relied
upon in prior cases and that the Commissian should not ignore
the consumnr opposition voiced against the proposed SFV rate
design at the public hearinga. (Conaumer Groups' application
for rehearing at 3541.)

(18) DF.O asserts that, although gradualism Is an important
consideration, the SFV rate design approved by the
Commission does reflect this policy in at least three ways.
First, DEO explains that only 84 peroent of the fixed costs will
be recovered through the fixed charges. Second, DEO points
out that the SFV rates wiII be pbased in over two years. Finally,
it notes that DEO has agreed to a"nearly ifiree-foid irnmm in
DSM spending," as well as additional funding for support of
low-incoms customers. DEO sttwsea that the principle of
gradualism should not be used to block the traasition to the
SFV rate design and notes that gradualism is oniy one of many
important regulatory prindplea. (Memorandum contra at 20-
21:)

(19) In examining these clatms, we first observe that this
Commission is not bound by any statutory requirement
relating to the regulatory principte of gradualism and that this
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is only one of many irnportant regulatory principles. However,
consistent with the principle of gradualism, we noted in the
order that the new levelized rate design best corrects the
traditional rate design inequities, while aiitigating the 3mpact
of the new rates on residential customers by mairttaining a
volumetric component to the rates, by phasing in the increase
over a two-year period, and by not refiecdng the fuQ extent of
DE(Ys fixed costs in the proposed fixed cl,arge. We also
emphasized that the low-income pilot program, aiuued at
helping iow-income, iow-use customers pay their bL1s, was
crucial to our decisian. Furtheimore, we note that the
Consumer Groups continue to compare the new flat monthly
fee with the cus6amer charge under the previous distribution
rate structure. Such comparisons can be misieadit ►g and distort
the impact on cuatomers, siivice any analysos of the impact of the
new levelized rate structure should corisider the total custanitw
charges. We note thak, in assaciation with the adoption of the
9FV rate design, the volumetric charge reflec6ed on the billa of
residential customers wiII be reduced as the customer charge is
phased-in to reflect the elimination of the majority of the
company's fixed costs from the volumetric charge. M,oreover,
as noted In our order, the new rate design also achieves the
important tegvlatory principle of matching costs and revenues
to ensure that customers pay their fair share of distrJbution
costs. Accordingly, the Commission finds that the Consumer
Groups' request for rehearing on this issue should be denied.

Having determ9ned that the rate of return agreed to in the
stipulation should be reestablished and that the stipulation
should be approved in its entirety, the Commission finds it
netessary to update the rate determinants set. farth in the
October 15, 2008, opinion and order. Therefore, applying a rate
of return of 8.49 percent to the value a8 the used and useful
property as of the date certain results in required operating
incoaue of $119,192,570. Under the stipulation, the parhes
agreed that the adJasted operating incorne of DEO during the
test year was $93,250,390. This results in an income deficiency
of $25,942,180 which, when adjusted for uncollectibles and
taxes, results in a revenue increase of $41,901,368. Therefore,
we find that a revenue increase of $40,50Q,000 stipulated by the
parties is reasonable and should be approved

000019



07-829-GA-AIR,et aI. -15-

(21) By entry issued November 5, 2008, the Conunission approved a
revised bill forrnat which incorporated the notice to aII affected
customers of the Commission's October 15, 2008, order in theee
cases, including the approved revenue increase for DFA whiclt
was based on an 8.29 percent rabe of retarn. In light of our
reestablishment of the stipulated rate of return of 8.49 percent,
the Commission finds that DFA must notify customers of this
change and that such notice should be provided to aIl affected
customers via a biII me.ssage or via a bill insert in the next
practicable biliing cycle, but no later than 60 days from the date
of this entry on rehearing. Furthermore, a copy of the customer
notice shaA be submitted to the Comsaission's Service
Monitoring and Enforcement Department, Reliability and
Service Analysis Division, at least 10 days prior to its
distribution to customers.

(22) On October 8, 2008, DEO filed proposed tariffs which, reflect
the agreement of the parties to the sttpulation, including the
8.49 percent rate of return. In our October 15, 2008, rnder in
these ca", we found that the propoeed tariffe fited by DEO
correctly incorporated the provisione of the stipulation and the
approved rate design; tkearefore, we approved the proposed
tariffs filed on October 8, 2008, subject to modification to reflect
the revised rate of return of 8.29 percent as approved in the
orde.r. Subsequently, by entry issued October 22, 2008, the
CDanmission approved DHO's revised proposed tariffs, with
one modification addressing the low income prograrrt, finding
that the tariffs were consistent with our October 15, 2008, oader,
including the revised 8.29 pen:ent rate of return.

In light of our reestablishment of the stipulated rate of return of
8.49 percent and our approval of the stipulation ia its entis+ety,
the Conunission finds that the proposed tariffs filed on
October 8, 2008, that reflect the agxeemernt of the stipulating
parties, including the reeatablished rate of return of 8.49
percent should be approved with the following niodifkatioa
In paragraph four of Original Sheet No. F-EC.'T5-LI1 and
paragraph three of Original Sheet No. GSS-LL the language
should be modified to read, "The following charges for this
one-year pIIot program, limited to 5,000 customers, are
effective for bills rendered on or after . 2008.".
Therefore, DEO's proposed tariffs filed on October 8, 2008, are
approved with this modification.
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It is, therefore,

ORDERED, That the appiication for rehearing filed by DEO be granted, to the
extent set forth in this entry on rehearing, that the rate of return agreed to in the
stipulation be reestablished, and that the stipulation be approved in its entirety. It
farther,

ORDERED, That the Consuwner Groups' applicaHon for rehearing be denied. It is,
further,

ORDERED, That DEO revise the customer notice, in accordarx:e with finding (21)
and that such notice be provided to all affected customers via a biIl message or via a biII
insert in the next practicable billing cycle, but no later than 60 days from the date of tfiis
order. A copy of the enstomer notice shall be submitted to the Ccmumission's Service
Monitoring and Enforcement Department, Reliab9lity and Servke Analysis Divisirny at
least 10 days prior to its distribution to cvatomers. It is, further,

ORDERED, That DEO's proposed tariffs fiied on October 8, 2008, as uwd;fied in
finding (22), be approved. It is, further,

ORDERED, 'Phat DEO be author3zed to file In final form four complete, printed
copies of tariffs comsistent with the flndings of this entry on rehearing. DEO ahall fiie one
copy in its TRF docket number (or may make such fiiing electronieally as directed in Case
No. 06-900-AU-WVR), and one copy in this case docket The +e++Ai*++ g two copies shafl
be designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Commission`s Utilities Deparimeat It is, further,

ORDERED, That the effective date of the new tariffs shall be the date upon which
four complete, prlnted copies of final tarifts are flled with the C.ommissson. The new
tariffs shaIl be effective for bills rendered on or afber such effective date. It 9s, further,

ORDERBD, That nothing in this entry on rehearing shall be deemed to be bhiding
upon this Commission in any subsequent investigation or proceeding invoiving the
justness or reasonableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this entry on rehearing be served upon ail parties of
record.

Alan R. Schriber, Chaiiutan

^.Y u• C%' ^-^^^.^
Paul A. Centalella

Valerie A. T.emmie

SEF/CMTP:ct

Entered in the Journal

DEC 19 2U.

Rene6J.Jenkins
Secretary

®®®02.`Z



J7

BEFORE

THE PUBUC U'TILITIfS COMM[%ION OF OH1O

In the Ivfatter of the Applfcation of The East
Ohio Gas Company d/b/a Domiaion East
Ohio for Authority to Tnrreaee Rates for its
Gas Distribution Servioe.

Case No. 07-829-GA-AIR

In the Matter of the Appiication of The Fast
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Albemative Rate
Plan for its Gas Dietribution Sen+ice

In the Matter of the Appiication of The Eaet

Case No. 07-830-GA-ALT

Ohio Gas Company d/b/a Dominion Aast ) Case No. 07-831-GA-AAM
Ohio for Approval to Change Accounting
Methods.

Ia the Matter of the Application of The East
Ohio Gas Company d/b/a Doan3nion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline ) Case No. 08-169-GA-ALT
Infrastructure Replacement Program
Through an Automatic Adjustment ©auae
and for Certafn Accounting Txeatment.

)In the Matter of the Application of The East
)Ohio Gas Company d/b/a Domtiirdon East

Ohio for Approval of Tariffs to Recover ) Case No. 06-1453-GA-UNC
Certain Costs Associated with Automated )

)Meter Reading and for Certain Accounting
Treatment.'

••i •miN^ •;^a;

The Comrnieeion, considering the above-entitled applkatione, the testimony, the
applicable law, the proposed stipulation, and other evidence of record, and being
otherwise fully advLsed„ hereby issues its opinion and order.

Tnis is to oartif7/ that tha taaeaa apD"riap ara aC

acoarata and cosYlata raprmdwtioa ot a case fila
loounant dstSvarad ia the raqnlar ooaraa of

raohaician ^ Data proasasad
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APPEARAN^$S
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jona Day, by David A. Kutik, North Point 901 Lakeside Avenue, Cleveland, Ohio
44114-1190, Mark A. Whitt, Meggan A. Rawiin, and Andrew J. Campbell, 325 John H.
IvlcConnell Boulevard, Suite 600, Columbus, Ohio 43215-2673, and Jean A. Demarr, 1201
East 55th Street, Qeveland, Ohio 44101, on behalf of The Past Ohio Gas Company d/b/a
Dominion East Ohio.

Vorys, Sater, Seymour & Pease, LLP, by W. Jonathan Airey and Gregory D. Russell,
52 East Gay 5treet, Columbus, Ohio 43216-1008, on behalf of the Ohfo Oik & Gas
Association.

Vorys, Sater, Seymour & Pease, I,LP, by M. Howard Petricoff and Stephen M.
Howard, and Michael J. Settineri, 52 East Gay Street, Columbus, Ohfo 43216-1006, on
behalf of the Integrys IInergy,lnc.

Schwarzwald & McNair, LLP, by Todd M. SmitdL 616 Penton Media Building,M
East Ninth Street, Cleveland, Ohio 44114, on behalf of Utility Workers Union of America,
Local G555.

joha M. Dosker, 1077 Celestial Street, Suite 110, Cincinnati, Ohio 452021629, on
behalf of Stand Energy Corporation.

Bell & Royer Co.,1.PA, by Barth B. Royer, 33 South Grant Avenue, Columbus, Ohio
4321543927, on bebalf of Dominion Reta41, Inc.

David C Reinbolt and Colleen L. Mooney, 231 West Lima Streeq P.O. Box 1793,
Piridlay, Ohio 45839-17%, on behalf of Ohio Partners for Affordable Bnergy.

C.heater, Wilcox & Saxbe. LLP, by John W. Bentine, Mark S. Yurick, and Matt White,
65 East State Street, Sqite 1000, Columbus, Ohio 43218-4213 and Vincent A. Paris(, 502U
Bradenton Avenue, Dublin, Ohio 43017, on behalf of Interstate Gas Supply, Inc.

The Leg,al Aid Society of Qeveland, by Joseph P. Meisener, 1223 West 6th Street,
Cleveland, Ohio 44113, on behalf of The Neighborhood Environmental Coaiitton, The
Bmpowernient Center of Grea6er ©eveland, Cleveland Housing Network, and The
Consurners for Pair Utflity Rates

Sheryl Creed Maxfield, Pirst Assistant Attorney General of the State of Ohio, by
Duane W. Luckey, Section Chief, by Steplien A. RQitty and Anne L Hamauerstein,
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Assistant Aitameys General, 190 East Broad Streek. Columbus, Ohio 43215, on behalf of
the staff of the Public Utilities Commiasion of Ohio.

Janine L. Adigden-0strander, Ohio Consumers' Counsei, by Joseph P. Serio, Larry S.
Sauer, and Gregory J. Pouios, Assistant Consumers' CounseL 10 West Broad Street,
Columbus, Ohio 43215,3485, on behaif of the residential utility conanmers of The Fast
Ohio Gas Company d/b/a Dominion East Ohio.

I. BIS"PORY OF TTZ PROCS6DING5;

The applicartt, The East Ohio Gas Company d/b/a Dominion Eaet Ohio (DEO or
company), is a natural gas company as defined by Section 4905.03(A)(6), Revised Code,
and a public utility as defined by Sectton 4905.02, Reviaed Code. DEO distributes and sells
naturai gas to approurimately I,200,000 customers ut approximately 400 eastern and
western Ohio communities (Staff Px.1, at 1), DFA's current base rates were establiahed by
the Commission in Case No. 93-2006-GA-AIR, Opinion and Order (November 3,1994).

On July 20, 2007, UEO filed its notice of intent to file an application to incnease its
rates for gas distribution service in its entire service area subject to the jurisdiciion of the
Comnmissioa By entry of August 15, 2007, the Commission approved the requested test
year of January 1, 2007, tliraugh December 31, 2007, and the date certain of Marctt 31, 2007.
The Commission also gcanted DDCYs request to waive certain of the standard filing
requlrements for various finan¢iai and informational data.

On August 30, 2007, DEO filed appllcations for approval of an increase in gae
distributioa rates, for approval of an altrrnative rate plan for its gas distribution service,
and for approval of an application to modify certain accounting methods, In Case Nos. 07-
829-GA AIR (07-829), 07430-GA AL't (07-830), and 07$31-GA-AAM (07-831),
respectively. On Deopnber 13, 2006, DUO filed an application in Case No. 06-1453-GA-
UNC (06-1453), requesting approval of tariffe to recover, through an aubomatic adjustment
mechanisuy costs associated with the deployment of automated meter reading (AA4R)
equipment. On February 22, 2008, DBO ffled an appication in Case No, 08-169-GA-UNC
(08-169) requesting approval of: tariffa to recover, through an automatic adpohnem
mechanism, costs assodated wfth a pipeline infraetructure repiacerneut (PIR) program; its
proposal to assurne responsibllity for and ownerahip of the curb^to-meter eervice 19m;
and the ao:ounting authority to defer the costs associated with the PYR program for
subsequent recovery. By entry of April 9, 2008, the Commia9ion, inter aiia, granted DEO's
request to consolidate these five cases.
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By entries issued April 9, 2008, and June 27, 2008, the moHons to intervene filed by
the fottowing entities were granted: the Neighborhood Environmental Coaliflon„ the
Funpowernumt Center of Greater Cleveland, the Cleveland Housing Netwoxl4 and the
Consumexs for Fair Utility Rates (jointly, Citizens' Coalition); the Ohio Energy Group
(OEG); Interstate Gas Supply, Inc. (IGS); Dominion ltetail, Inc. (Dominion Retail); Stand
Energy Corporation (Stand); Utilities Workers Union of America, Local G555 (Local G555);
Integrys Energy Services, Inc. (lntegrys); the Ohio Oil and Gas Association (OOGA); the
Office of the Ohio Consumers' Counsel (OCC); Ohio Partners for Affordable Energy
(OPAE)y.Industrial Energy Users-0hio (IEU-Ohio); and the city of ©evetand (Cleveiand).
By entry issued April 9, 2008, the Commission also granted a motlon to admit David C.
Rinebolt to practice pro hac via on behalf of OPAB. On June 19, 2008, and July 28, 2008,
IEiU-Oido and OSG, respectively, filed notices of withdrawal from these proceedings.

Pursuant to Section 4909.19, Revi9ed Code, the Commiskon's staff conducted an
investigation of the matters set forth in DECYs applications in 07-829, 07-830, 07-831, and
06-1453 and, on May 23, 2008, staff filed its written report of investigatirm of those
appitcations. Objections to the staff report were filed by Cleveland, DEO, aCC, Citlzene'
Coalitfon, Integrys, and OPAB. On May 23, 2U08, the report of conclusions and
recommendations of the financial audit of DBO by Blue Ridge Camsulting Services, Inc.,
was fi1ed. On June 12, 2008B, staff filed its written report of investigation of DBCYs
application in 08-169. Objectlons to the staff report in 08-169 were filed by DBD and OCC.
A prehearing conference was held on July 8, 20M.

By enlries issued June 27, 2008, and July 31, 2006, ten local public hearings were
scheduled throughout the company's service territory. The evidentiary hearing
commenced on August 1, 2006, and concluded on August 27, 200$. On August 22, 2()O8, a
stipulation was filed in these matters, resolving all of the issues in these casea with the
ezception of the issue of the mte design. Bignatories ta the stipulation are DEO, staff,
OCC, OPAE, Citizens' Coafltion, OOGA, Stand, and Cleveland. On October 10, 2006,
DEO, staff, and OOGA filed a notice of substitution of Joint HxhibIt 1-A to the stipulation.
On Octobe.r 14, 2008, the sigaatory parties to the stipulation filed late-filed Exhibit 1-C to
the stipulation, which is a revised schedule A 1 containing the revenue requlrernent
agreed to in the sHpulation.l Initial briefs were filed on September 10, 200S, by DEO, staff,
OCC, OPAB, Citizens' Coalitlan, OOGA, and Cleveland. Reply briefs were 6Eled on
September 16, 2008, by DEO, staff, OCC, OPAE, OOGA, and Cleveland. An oral
arguaient; on the issue of the rate desigo, was held before the Comn n+smon on
September 24,2008.

Ali of e,. rlgiehiry pttda agreea tu the filteg of rhie mhu'bt ad& @M exaepl9on of ciklceW CoellHon,
which could not be reeelmd.

000026



07-829-GA-AIR et al.

Q. gUMra,+^RY OF TH8 EYIDENCE AND DLqC??s'_?ON:

-5-

A. Su^ of the Loca1J'ublic Hearino

Ten local public hearings were held in order to allow DEds customers the
opporhuiity to express ttieir opiurions regarding the lssues in these proceedings. Those
hearings were held in the following cities: Youngstown on July 28, 2008, and August 19,
2008; [.ima on July 29, 200B; Canton on July 31, 2D08; Akron on July 31, 200g, and
August 21, 2008; Cleveland on August 4, 200B; Geneva on August 4, 2008; Marietta on
August 5, 200B; and Garfleld Heights on August 18, 2008. At those hearings, pubiie
testimony was heard from 57 customers fn Youngstown, 15 customers in Lima, 10
customerA in Canton, 31 customers in Akron,17 customers in Cleveland,15 customers in
Geneva, 9 customers in Marietta, and 32 customers in Garfield I-Ieights. At each public
hearing, customers were permitted to testify about issues in theses cases. In addition,
some customers who were opposed to the proposals signed forms indicati.ng that they
were at the hearing and they opposed the propasals. In addition to the pubtic testimony,
several hundred letters were filed in the case docket by customers stating opposition to the
applications in tiiese caees.

The principai concern expsesaed by customers, both at the public hearings and in
letters, was in respcrose to a recommendation made by the staff pertafning to the
appropriate rate design that ihe company should apply in order to recover the
rer,ommended revenue requirement In these proceedings. Staff recomme►ded that the
Commission approve a rate stnxcture primarily based on a fixed distriibution service
charge and a small volumetrlc rate, rather than the curent method of recovery that applies
a minimal customer service charge and relatively high volumetric rates (Staff Ex.1 at 34).
In general, the vast majority of those who testified or wrote letbm requested that the ataff
recnmnendation not be adopted. The principal cancern expressed by those customers
involved their expectatlon that the change in rate design and the increase in rates would
negatively impact low income customers, the elderly, and those on fixed incomes. Those
cusbomm noted that they also face increasee in other utility charges, gasoline, food, and
medical expenses and that the proposed increase would cause undue hardship. In
addition, at all of the public hearin®s, repmsentatives of low incosne groups fest}fied as to
the degree to which such customers would be negatively affected by the rate isuctease-
Many other witcbessea expressed concem that the chaage in rate design wouid cause low-
use customera to subsidize h9gh-use customers. Some witnesses po9nted out that they had
invested in conservation and weatherization measures for their homes and that, under the
proposed change in rate design, their manthly bills would incsease even though their gas
use would remain low or decrease. Several other witnesses submitted that their gas usage
was minimal and that increasing the customer charge as proposed by staff would be
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detr9mentai to thern. Witnesses also argued that the proposed increase in rates is not
justified in light of the company's positive financial position.

B. SunMM of the Propod Stin ation

As noted previously, the parties to these proceedings entered into a stipulation that
was filed on August 22, 2008. The only issue not resolved in the stipulation is the
proposed rate design which was Iitigated and is expressly reserved in the stipulation for
the Commission's deterntination A new rate design is recommended by the staff, DBO,
and OQGA, but opposed by OCC, Citize.ns' Coalition, Qeveiand, and OPAB. The
remaining parties take no position on the rate design issue. Pursuant to the stipulation,
the parties agree, inter atia, that:

(1)

(2)

The partiea entered into the stipulation notwitbatanding any
obyecHons filed on June 23, and July 25, 2008,2 to the staff reports of
investigation filed May 23, and June 12, 2008.

DEO should be granted a net base rate revenue increase of
$40,500,000. The signatory parties agree tfiat D&Ys cun-ent rates are
no tonger sufficient to yield a reasonable compensation for the
services rendered and are, therefore, unreasonabie. The
mconmm.ded total net base rate revenue increase of $40,500,000
provides reasanable compensation for the services rendered. The
total revenue requiremeat reflects 8.49 percent as a reasanable rate of
retum on rate base.

(3) Unless otherwise speciScally provided for in the stipulation, all rates,
terms, conditions, and any other items shaII be treated in accordance
with the staff reports. If any proposed rates, terms, conditions, or
other itema set forth in DHO's applications are not addressed in the
staff repom, the prapo®ed rate, berm, condition, or ottw item ahaII be
treated in accordance with the applicable application

(4) The parties agree that the rate design issue, which is characterized as
fixed versus vohunetric and/oar a sales decoupling rider versus
straight fixed variable, is not resolved in the atipulatian and wiII be
decided by the Commission after the issue is fully Iitigated.

2 On September Y: 20U®, CleveLed filed a 1ader cMrifying ffiet its ot+jections, which were lilad an June 20,
2008, ehoaid be induded In 1l3s provision of the stlpuindan
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(5) The sevenue incresee includes $5,500,000 for base rate funded
demand-side management (DSM) programs for low income
customers. In addition to low income DSM expenditures that will be
recovered through base rates, additional annual DSM expenditurea of
$4,000,000 will be recovered though a DSM rider applicable to
customers served under the General Sales Service (CS6) and Energy
Choice Transportation Service (HC15) rate schedules, for a total
annual DSM commitment of $9,500,000. E?FiO shall convene, within
two moaths of the approval of this stipulation, a DSM collaborative
comprised of DFA, staff, OC.C, OPA$, and representatives of other
partiea. The collaborative shall enter into a contract by March 31,
2009, to implement said programs. DSM applfcations seeking
remvery for DSM funding through the DSM rider, over and above the
curreat $4,000,000 conunitment, may be filed at any time the
collaborative deems an increase in ratepayer funding is reasonable
and prndent. If an hTMreAw in the DSM rider is granted, DEp's
transportation migrat[on riders, Part A and B, shall be increased by
the amount necessary to recover an equivalent amount for funding
DECYs participation in Gas Technology Institute reaearch programs,
up to $600,000 per year.

(6) By December 31, 2008, DHO shall prnvide $1,200,000 of shareholder-
fanded aseistance to those organizations set forth ia the stipulation, to
help DE(Ys customers in the areas of payment assistanoe and
education regarding the effieient use of natural gas.

(7) The staff's recommended percentage allecation of tlte revenue
irrrease by rate sclwdule class shall be used to apportion the net base
rate revemie increaee to rate schedules.

(8)

(9)

Firm storage service rates shall be adjusted to reflect inQeased gas
storage migration costs, but these amounts shall not be treated as a
part of dte base rate fxu:xease. The partion of rirm storage service
revenues reflecdng such costs shall be a+edited to amounts that would
otherwise be recovered by transportation mfgcation rider, Part B.

The investigation fee set forth in paragraph 23 of the company's
proposed rules and regilations, relating to meter tarnpering, shatl be
$112.

(10) A late-payment charge (i,PC) of 1.5 percent on overdue balances (a)
wiII be credited toward amounts that would otherwise be recovered
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through the untollectibles ocpense rider; (b) will not be imposed if the
amount due is paid by the time the next biR is generated; (c) will not
be imposed on cuetomers participating in the percentagp of iruome
payauent plan (PII'p) or the PiPP arrearage aediting program; and (d)
will not be assessed to cnstomers participating in a short term
payment plan or budget billing plan, provided they make the
ininimum payment required under the plan by the bdI due date.
(However, if the customer does not pay the full ptan amount, the i.PC
will be charged only on the payment plan arrearage.)

(11) Security deposits shall be billed in three equal installments, to be paid
concurrently with the monthly bill.

(12) No later than six months after approval of the stipulation, DEO shall
compiete studies on the feasibi7ity of providing adjNSted bill due
dates to allow customers the option of having the due date on the biIl
coineide with the time when they are most capable of paying the bill,
and reducing fees charged to eustomers who pay their bills through
authorized agents, by telephone, by credit card, and through the
internet,

(13) To the extent that any of the items enumerated in paragraphs (10)
through (12) above are addressed in Case No. 08.773-AU-0RD, In flne
Matter of dre Commfsaion's Review of Chapters 4901:1-17 and 4901:I-I8,
and Rules 49D1:2-5-07, 4901:1-10-22, 4901:1-13-11, 4801:1-15-17, 4901:1-
21-14, and 4901:1-29 12 of flae Ohio Administmtine Code, the outcome of
that rulemaking prooeeding sball govem

(14) The firm receipt point and commodity emhange revenue sharing
auechanism proposed by DEO shall be fmplemented, and the
customer revenue portion st7all be credited to amounta that would
otherwise be collected through the PIPP rider.

(15) The period in wtdch DEO must remit payments to natural gas
marketera for the purchase of receivables billed from the DEO's
customer care system (CCS) shaII be extended ftonn 14 to 30 days.
DED shall remit 100 percent of the value of supplier recelvab(es, less
any unpaid supplier baFances, by writing a check or executing a wire
transfer weeldy for acc,ounts biUed f=om the CCS and monthly for
accounts bilted from the special billing system. Such payments shall
be made approximatety 30 days after the aceounts have been billed.
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(16) The $3,720,U00 of teet year off-system transportation and storage
revenue shaA not be credited to amounts that would otherwise be
recovered through the transportation migration rider, Part B.

(17) The staff recommendations with regard to the PIR application in 08-
169 shall be adopted with the foliowing madifications:

(a) DEO shall assutne ownership of and responsibility for all
customer-owned service Ibm (including effectively coated
lines) whenever such lines are separated fraan the main line
and a pnessure test is required before the line can be returned
bo service.

(b) DEO may implement the PIR program and PIR cost recovery
charge nvechanism for an initiad five-year period or until the
e£fective date of new base ratea resulting froan the filing of an
application to momme base rates, whichever comes first At
that time, DEO may request continvation of the PIR program
beyond the lnitial term, and the other signatory parHes x+etain
all rights with respect to any positions taken in future PtR
filings by the company.

(c) OCC shall be provided an opportunity for meaningfnl
partidpation with the cornpany and staff in annual PIR
previews and PIR cost recovery procedures and any other PIR-
related process or proceeding that impacts the scope of the PIR
program and/ox the cost recovery of the PIR program.
BegiruUng within one month of Commission approval of this
stipulation, and annually theseafter, in conjunction with the
annnal PIR preview, DDC), staff, OCC and otlur interested
parties wi11 be given the oppaatunity to review the PIIt
program plan as proP°sed by DEO for the upcoming year.

(d) By August 2Q12, DBO sha11 perform studies assessiag the
impact of the PIR pxogram on safety and reiiability" the
estimated oosts and benefits resntting from aeceleration of the
pipeline replacement activity, and aBO's ability to effeclivety
and prudently manage, overaee, and inapect the PIR program.
Such studies shall be provided to the signatory parties and
considered in the annual PIR post-audit procedure. Should
OCC decide to engage an auditor independently for the PIR
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post-audit procedure, DBO agrees to cooperate and provide
the information needed to conduct a meaningful audit

(19)

(e) DEQ shall revise its proposed allocation methodology to
identify and allocate more precisely the costs associated with
investmenis undertaken In the PIR program. The Conunission
will determine the appropriate allocation of such costs.

(f) Any savtngs relative to a baseline level of operation and
mainbenance expenses associated with leak detection and
repair processes, departr.nent of tYarwportatton inspections of
inside metm that nu►y no longer be necessary if ineters are
relocated outside, and corrosion monitoring expenm shall be
used to reduce the fiscal year-end regulatory asset eligible for
recovery through the PIR cost recovery charge DBO shatl
work with staff and OCC to develop an appropriate baseline
for those expenses.

(g) Any request for re-authorizaHon of the PIR program shall be
fited in accordance with then-appllcable law and shall include
all applicable due process protectioris,

The staff s recomrnendationa with regard to the AMR appiicaiion in
06-1453 shall be adopted. Within three months of the approval of this
stipulation, DEO shall work with staff and OCC to develop an
appropriate baseiine from which meter reading and call center
savings will be determined aad such quantifiable savings shall be
credited to amounts that would otherwise be recovered tlirmgh the
AMR costs recovery charge.

For purposes of calcu]ating the AIv1R cost recovery charge and the P1k
cost recovery cherge, the rate of return on rate base for calculation of
such cltarges shall be the rate of return specified in this stipulation.

DEO ghall evaluate the feasibility of separating the rwsidential and
nonresidential G'9S/BC7S classes for purposes of rate design and will
ehare with the signatrxiy parties the results of the feasibility study
before ineluding in its next base rate application a class cost of service
study that separately assesses those classes.
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(21) DEO shall file tariff sheeta to implement the provisions of this
stfpulaHon and commitments made to the OOGA in accordance with
the letter attached as )oint P.xhibit 1-B.

Qt. Ix.1).

C. ^ '^i dstjon of the Stirn lation

Rule 4901-1-30, O.A.C., authorizes parties to Commission proceedinga to enter into
stipulations. Although not binding on the Commission, the terms of such an agreement
are accorded substantial weight. See, Consumers' CCounsel v. Pub. 1,liil. Comm., 64 Ohio St.3d
123, at 125 (1992), citing Akrrm v. Pub. Lllil. Comm., 55 Ohio St2d 155 (1978). This concept is
particu]erly valid where the stipulation is unopposed by any party and resolves almost all
of the issues presented in the proceeding tn which it is offered.

The standard of review for considering the reasonableness of a stipulation has been
discuseed in a number of prior Commission proceedings. See, e.g., Cittcinnati Gas &
Electric Co., Case No. 91-410-EL-A1R (AprY114, 1994); Weskroe Reserue 7'etepbone Co., Case
No. 93-290-TP-AI,T (Ivlarch 30, 1004); Ohio Ediavn Co., Case No. 91-698-BG-POR et al.
(December 30, 1993); C7erxlaxd Electric !!lum. Co., Case No. 88-170-EL-AIR Qanuary 30,
1989); Reststement of .Accounts and Records (Zimrner Plant), Case No. 84-1187-EL-UNC
(November 26,1985). The ultitnate issue for our consideration is whether the ageemmnt,
which embodies considerable time and effort by the signatory parties, is reasonable and
should be adopted. In considering the reasonableness of a stipulation, the Commission
has used the following criteria:

(1)

(2)

ia the settlement a product of serious bargaining amung
capable, knowledgeable parties?

Does the settlement, as a package, bermfit ratepayers and the
public intexrest?

(3) Does the setHement package violate any important regulatory
principle or practice?

The Ohio Supreme Court has endorsed the Commission's analysis using these
criterla to resolve issaes in a matmer econom9.cal to ratepayers and public utilities. Indus.
Energy Cansurncrs of Ohio Porua Coa a. Pub. iltil. Cmnm., 68 Ohio St.3d 547 (1994), (crting
Consumers' Cour+set, supra, at 126). The court stated in that case that the Commission may
place substantial weight on the tenns of a stipulation, even though the stipulation does not
biad the Coxnntission (Id.).
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The s4gnaa6cuy parties agree dhat the stipulation is supported by adequate data and
informatiorl, represents a just and reasonabie resolution of certain issues in these
proceedings and is the product of lengthy, serious bargaining among Imowledgeabfe and
capable parties Qt. Ex. t at 2). In support of the stipulation, Jeffr+ey A. Murphy, Director of
Rates and Gas Supply for DEO, testified that the signatory parties to the stipulation
reguiariy participate In regulatory matters before the Conumission and represent a broad
range of interests, including the company, staff, various consumer groups, a major natural
gas marketer, and a natural gas producer (DHO Sx.1.4 at 3). Upon review of the 6ern^s of
the stipulation and the attached scheduies and tariffs, the Comni3ssion believes that the
parties engaged in mmprehensive negotiations prior to signing the agreement. Therefore,
based on our three-prong standard of review, we find that the first criterion, that the
procesa involved eerious bargaining by Iawwiedgeabie, capable parties, ia met.

Mr. Murphy t,estifled that the stipulatian, as a package, benefits ratepayers and the
pubiic intereat According to the witness, the $40,500,000 net base rate revenue increase
agreed to in the stipulation represents a $30,000,000 reduction from the increase requested
by DEO in its application. In addition, W. Murphy notes that the stipulation provides for
two new initiatives, the .A.MR and PIR programs, which will enhance service and safety.
The witness further stabes that, among other things, the stipulation benefits customers by
protecting low-income customers and providing for a substantiai increase in the funding
of programs to assist cvstomers, i.e., the 37SM program (D60 E)L 1.4 at 4-6). Upon review
of the stiputaiion, we find that, as a package, with the modification discussed Iater. in this
opinion and order, it benefits the ratepayers and the pubtic inberest. The Comrnissian
notes, however, that, while the stipulation niay serve to benefit the immediate needs of the
parties, it may not advanee the publfes longer term intrrest in promotirtg energy efftciency
and conservation. The Commission is ooxxerned that dedtning block rate structures, such
as that erntwdied in the parties' stipulation for the Large Volun ►e General Sales Service
and Earge Voiunte Hnergy Choire Transportation Service rate ciasses, may not encourage
efftcient use. While it is incumbent upon the Commission to balance eaanpeting poiicy
intereats; energy e.f#iaency and conservation concerns have &arnered amplified
Commission attention. In the interest of timeiy resolution of a matter to which all parties
have agreed, however, the Commission is willing to accept this sttpulatiam.

Finally, the signatory parties agree that the stipuiation violates no regulatory
principte or preoedent (Jt. Rx.1 at 2). Upon consideration, the Commission finds that there
is no evidence that the stipulation violates any unportant regulatory principle or practioe
and, therefore, the stipulation nuats the third criterion. Accordingly, we find that the
stipulation entered into by the parties should be adopted, as modified hereia
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The Commission notee that the parties have agreed, in the stipulation, to adopt
staff's recommendations related to AMR. Spedfically, the parties agreed thak within three
months of the Commission's approval of this stipulation. DEO shall work with staff and
OCC to develop an appropriate baseliae from which meter reading and call center savings
will be determined and such quantifiabie savings shall be credited to amounts that would
otherwise be recovered through the AMR cost recovery ciiarge. Whi1e the Commission
acknowiedges that DSC} is already invoIved in the deployment of AMR technoiogy,
advanced metering infrastructure (AMI) technoiogy offers additional benefits to both
customers and the company that may warrant consideratton by theCommission. DEO
acknowiedged that it had not conducted any evaiuation of partnering '+vith electric utilities
or purchasing servicea from electric companies that may deploy AMI and have a service
territoay overlapping vdith that of DEO (August ?„f, 2008, Tr. at 79). Accordingly, the
Commission directs DBO to oonduct a review and report berlc to the staff wittiin 180 days
of this order on the technical capabitity of DHO's advanced meter.ing system to take
advantage of communications systems and servfces that could become availabie with
paraIIel electric utility deployment of AMI and on the potential consumer and utility
benefits and costs associated with utilizing enhanced AMI communications systems and
services.

D. SuMM@rv of the Rate Desi,en Issue

1. Background and General Arguments

The m-ly outstanding issue in this case is the appropriate rate design. In its initial
fiiings, DEO proposed that a sales neconciliation rider (SRLt) be applied to the company's
sales and BCt9 rate scheduies. Initially, the SRR would be set at zero aTd, on the 8rst of
November of each year, the rider rate would be revised after approval by the Commission
(App. Par. 7). In the application, the company stated that the reduced gas consumption
attributable to energy consernation inhibits DFA's abdlity to earn the Comavesion-
approved revenue requirea►ent, because there is an over-reliance on volumetric rates and
an understatement of the costs that do not vary with usage. According to the application,
the SRR would address this problem and would eliminate DFiO's disincentive to support
energy oDnservation measures through DSM by decoupling the iinkage between customer
usage and the company's opporcnnity to receive revenue requirnmen.ts based on its cost of
providing utiiity service. DUO also notes that a move to a straight fixed variable (SFV) rate
deaign would eliminat.e ttne problem entirnly. DEO explained that,'as proposed in the
application, the SRR was modeled after the mechanism approved by the Conuniaston in in
the Matter of the Application of Vectrcn E»agy Detivery of Ohio, rnc., for ylpp,ovat Pu,suant to
Ravised Code Section 4929.11, of a Tarifj to Remm Conservation Expenses mid Deroupiing
Renemas Pursuant to Automatic Adjusfnnnt Meaharrisms and far Such Aeinuniing AuBrnity as
May be Required to Defer Such Expenses and Renenues jvr Future Recorxry 77rough Such
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Adjustrrttnt Mechanisma, Case No. 05-1444-GA-UNC, Supplemental Opinion and Order
Qune 27, 2007) (Vectren) (App. Alt Reg. Bxs. A and B; DEO Ex. 1.0 at 4442).

In the staff report, it was noted that, under the traditional rate design for gas
companies, which consists of a a►inimai customer service charge and a volumetric rate, the
gas utitities have seen the recovery of the distribution costs deberiorate as the volume of
gas used has decreased. Therefore, staff recommendec(, as a replacement for DE(Ys
proposed SRR, a cthange in the rate structure policy that is based on a fixed distribution
service charge. According to the staff report, this rate design would reduce the revenue
deterioration in a time of reduced consumption, would reduce the need for frequent rate
cases, and would alleviate the need for a decouplaig mechanism, such as the 3ILR
proposed in the initial application, which requ9res frequent reconciliations (Staff Ex. 1 at
34-36).

As noted previously, the stipulating parties agreed that the rafe design issue,
characterized as fixed versus volumetrie and/or a sales decoupling rider versus straight
fixed variable, 3s not resolved through the stipulation and would be submitted to the
Commteeion for a decision Qt Bx.1 at 4). DHO points out that all of the parties agree that
some form of decoupting mechanism is required for DfO. However, the parties disagree
on the spedflc design of the mechanism (DEO Br. at 1-2).

DHO and OOGA have joined staff in the rate design recommended in the staff
report for a fixed distn'bution service charge. Therefore, DBO, staff, and OOGA advocate
the adoption of a modified SPV or levelized rate design which allocates most of the fixed
costs of delivering gas to a monthly flat fee, with the remainfng fixed costs being recovered
through a variable or volumetric component (Staff Ex. 1 at 3436; Jt Ex.1 at 4; Jt Hx.1-A).
The modified SFr7 proposal would be applied to DHCYs CSS and ECPB rate schedules and
would limit eligibili.ty to customers consuming lea than 3,000 thovsand cubic feet (mcf)
per year. In addition, the propoeal would be phased in over a two-year period (DEO Ex.
1.4 at 7).

Under this proposed modified SFV rate design, DEO's current $5.70 and $43$
residential fixed customer charges, as well as the $1.2355 and $1.1201 per mcf charges, for
DHO's East Ohio and West Ohio Divisions, respectively, would be eliavnatEd. Instead,
residential customers would pay a flat monthly fee od $12.50 in year one and $15.40 in year
two, but with a corresponding lower usage eomponent to recover the remaining f9xed
distribution costs. Under the levelized rate design praposaL the monthly volumetric
charge in year one would be $0.648 per aecf for the first 50 mcf and $1275 per mcf over 50
auf. In year two, the voltanelric charge would be $0378 per auf for the first 50 mcf and
$0.627 per mcf over 50 mcf (Staff Ex. l at 34-36; Jt. Ex. l at 4; rt Bx.1-A; DBO Ex.1-4 at 7-
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8).3 According to DE'), the proposal is termed a"modified" SPV because the rates
proposed in Joint Exhibit 1-A do not recover all of DEO's fixed costs in the fixed monthly
cuetomer charge. DHO explains that, under the modified SFV, for the average customer
using 99.1 mcf per year, only 71 percent of the annual base rate revennes will be provided
by the S12.50 fixed monthly charge and, in year two, only 84 peroent of the annual base
rate revenues wip be provided by the $15.40 monthly charge (DEO Ex. 1.4 at 8).

The modif'ied SFV rate desiga is opposed by OL'C, Citizens' Coalition, Cleveland,
and OPAE, who advocate for keeping the current low residential customer charge and
high volumetric rates. They argue that, if a decoupling mechan'ism is to be adopted, the
appropriate design is a decoupling rider, such as the SRR that was initially proposed in
DEO's applicatiom rather than the modified SFV or levelized rate design recommended by
DEO, staA and OOGA (Jt Ex.1 at 4; OCC Br. at 3). The reamining parttes in this case take
no position on the rate design issue (Jt Ex. I at 4).

DEO states that there are no statutory provisions expressly related to rate design.
The company notes that both the SFV approach advocated by staff, DBO, and OOGA, and
the rider approach advocated by the consumer groups are consistent with the results of
the cost-of-service study, provide D80 with its revenue requirement, and do not violate
any statute or decision of the Oldo Supreme Court. Therefore, DEO submits that the
Commission shoirtd decide which rate design is best by oonsidering which is most
consistent with the fundamentd regulatory principles and policIm of the Commission
(DEO Br. at 2-3). DEO's witrxse, Mr. Murphy, testified that DPA's operation and
maintenance expenses, as we11 as other elements of the cost of service for the company, are
predominantly fixed in nature and do not vary with usage (DEO Ex.1.4 at 9). According
to staff, the distribu8on facilities reyuired to serve a smaII residence are, typicaily, the
same as those required to service a large residence (5taff Ex. 1 at 34). DBO and staff
submit that the SFV rate deaign Is more consistent with the principle of cost causation,
which supports recovering the fixed costs in a more fixed manner (Tr. IV at 83; DEO Br. at
5; Staff Ex.1 at 34). DBO pointa out that the BRR rate design advocated by flke consumer
groups requires customers to pay a higher portion of the fixed costs during the heating
season, which is inconsistent with the manner in which the costs are incurted; therefore,
DFiO posits that the rider desiga does not embody the degree of cost causation inherent in
the SFV rate design (DEO Br. at 6). W. Murphy points out that the current $5.70 fixed
charge provides only 30 peroer►t recovery of the company's authorized base rate revenue
(Tr. IV at 89). However, under the SFV rate design, in year two, DEO will recover 84
percent of it base rate revenues in the fixed charge (DEO 1.4 at 8). To ensure that DEO is
financially stable and able to invest in its pipeline system, OOCA states that it is essential

3 On Oc6aber 10, 2DD8, DEO, staff, and UC)GA filed a]croer clarlfying tbst the volumetrk r3ugn set forfli
in ]t. Ex. 1-A wero updated In de proposed tariHs Fsled on October B, 20OB, to reflect &o- r^
reqairameet agreed boln the atlpulattoa
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that Dfi(Ys fixed costs for operating and maintaining its system be separated from the
costs for the volume of gas transported, and points out that this is aocomplished by the
SFV rate design (OOGA Br. at 5). In addition, DHO, staff, and OOGA note that the
modified SFV is consistent with the levelized rate design approved by the Connnis®ion in
In the Matter of the Application of Duke Energy Ohio, Inc., for an lncrease in Rates, for Appmval
ofan Alternative Rate Plan for Gas Distribution Sereiee, and for Apprana! to Qwnge Accounifng
111cthnds, Case Noe. 07,569-GA-Allt, 07u''90-GA-ALT, and 07-591-GA-AAM, Opinion and
Order (May 28, 2008) (Duke) (D80 Ex.1.4 at 8-9; Staff Br. at 2; OOGA Br. at 4).

Finally, OPAE maintains that the SPV rate design undennines the traditional
regulatory baIance and renders the utility virtually risk free by allowing DEO to recover 84
penxitt of its revenue requirement in year two (OPAS Br. at 6). However, D$O arguea
that it faces ecanomic risks under the SFV rate design, citing, as an example, the fact that
three out of four of DE(Ys largest customers filed for bankrupbcy ('fr. VI at 43). In
additiem„ DEO subaaits that the reduced rate of return found In the stipuIation reflects the
reduced risk to the company ('rr. VI at 47).

2. Conservation

CX..'^C, OPAE„ Cleveland, and Ciiiaens' Coalition argue against the SFV rate design,
stating that it violates Sections 4929.02 and 4905.70, Revised Code, and tfie state policy to
promote conseivation (OCC Br. at Z OPAE Br. at 3; Cleve. Br, at 3; Cit CoaL Br. at 9 and
12). OCC, OPAX and Cleveland believe tfiat the SFV rate design provides a disincentive
far conservation and decreases the natural gas price s4gnal that encourages customers to
conserve (OCC Ex. 21 at 10-11; OCC Br. at 2; OPAE Br. at 3; ©eve. Br. at 9-10).
Furthermare, Cleveland argues that approval of the SFV rate design will Impede the
deveiopment of DSM innovation in Ohio (Cleve. Br. at 10). OCC, OPAE, armi Qeveland
believe that the 9FV proposal penalizes those customers who made energy efficiency
inveeiments and leads to less energy eff'iciency by lessening eonsumer incentives for aelf-
inidated efiidency and increasea the period of time for payback on the investments In hard
economic times (OCC 8x. 21 at 13-15; OCC Br. at 27 OPAE Hr: at 3; Cleve. Br. at 7).
According to C9eveland, the fixed cost nature of the SFV rate design diminishes the value
of a customer's reduction in consumption through energy conservation, because a smafler
amount of the cusbomer's biIl is determined by the voluanetric rate (Cleve. Br. at 7). OCC
believes that because the SPV rate design reduces costs to high-use customers, those
custonucrs will be encouraged to use mare gas (OCC Reply Br. at 8).

In response to the allegation that a reduction in the variable rate will render
conaervation futile, DEO and staff argue that the gae cost is, and will rema3n, the largest
charge on most bills and,, thus, wiIl be the primasy driver for casbomers' conservatton
decisions (DEO Br. at 7; Staff Bx. 3 at 3-4). DEO points out that OCCs witness, W.

i
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Radigan, agrees that the total biII Is the "biggest driver of usage dedsion" (DEO Br. at 7;
Tr. V at 23). Therefore, DBO reasons that conservation is not discouraged by the SFV rate
design and conservfng castarners will reap the fulE value of gas cost savings under this
rate design (DUO Br. at 7). Staff also notes that, if the volumetric rate is artificially inflated
beyond its cost basi,s, as is the case with the SRR proposal, a customer's analysis of the
payback for conservation is skewed, which witl cause the customer to overinvest in
conservation, ti►us exacerbating the underrecovery of DEO's fixed costs (Staff Ex. 3 at 4S).
DEO nudntains that the SFV proposal accompiishes the goal set forth in Section 4929.02,
Revised Code, by aligning the interests of DEO and its customers with respect to energy
efficiency arxl conservation (DEO Br. at 10). DBO and staff argue that, by lessening the tie
between a customer's usage and DE(Ys revenues, the SFV rate design eiiminates the
primery disiruentive to D60's support of conservation meastues (DBO Br. at 10; Staff Ex.
3 at 5). DEO contends that its willingness to nearly triple its DSM funding pursuant to the
stipulation is evidence that the SFV bettar allgns DEO's intereat in promoting conservation
with that of its customers than does the SRR alternative promoted by the consumer groups
(DEO Br. at 10).

3. Price Signals and Siatplicity

DEO betieves that the SFV proposai further supporta the policy goals of Sectton
4929.02, Revised Code, because the more accurate price signals will improve market
operatfon and customer participatiom. DEO also notea that, consia6ent with Section
4929.02, Revised Code, the SFV rate design will avoid subsidies, such as the subsidization
of conservation services and of low-usage customeis by nonr+nl- and higti-usage
customers, which woWd occur under the SRR proposal (DEO Br. at 11-12).

Furthermore, D&} contends that the SFV model advances the state energy policy,
as modified by Am. Sub. Senate BiII No. 221, which was signed into law May 1, 2008 (DHC)
Ex. 1.4 at 8). DEO and staff be.lieve that the SFV rate design sends better price signals to
customers (D6O Hx.1.4 at 9; Staff Br. at 4). As DEO explains, the company's non-gas costs
are primarily fixed and the SFV rate design would accurately communicate to customers
the fact that DBO's oosts to serve them are primarlly fixed. On the other hand, according
to DEO, the currerrt rate des^gn sends the misieading price signal that the company'a costs
vary with momttily usage. According to DEO, this misleading signal would not be cured if
the rider advocated by the consum.er gnmps Is adopted (DF70 Br. at 6). In addition, DBO
avers that the inanitability of tnae-ups associated with the SRR makes it more difCzoilt for
custaaners to make decisions based on the price of distribution. For example, with the SRR,
a customer saving in one period by conserving may have to pay a rate increase in a
subsequent period in order to offset the impact on the base rate revenuea (DHO Ex.1.4 at
10; DEO Br. at 7).
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DEO offers that the SFV rate design is straightforward and achieves simplicity
because a fixed charge collects most fixed costs and a per-unit charge moetly coltects costs
that vary with usage (Dfi0 Br. at 8). DBiO points out that OCC's witnea®, Mr. Radigaq,
agrees that levelized rates are easier for custvmers to understand and that a decoupling
rider is harder to explain that the SFV rate design ('Tr. V at 21; DEO Br. at 9). DBO and
staff note that not only ts the rider proposal hard to explain but it is complex to execute
because it wfl1 require additionaf, and potential contentious, proceedingtt before the
Comu»ssion (DEO Br. at 9; Staff Ex. 3 at 6). In addition, staff notes that the SFV approach
eliminates the need for carrying charges associated with deferred recoveries, such as those
required by the SRR proposal (Staff Bx. 3 at 6; Staff Br. at 2).

4. Customer Usage

With regard to customer use, DBO advocates that the modified SFV rate design is
preferable tn the SRR supported by the consumer groups because the SFV design
addresses the issue of declining use per customer by pen;nitting a greater recovery of fixed
charges in a demand rate rather than a usage rate (DEO Ex. 1.4 at 8; Tr. VI at 12).
According to DECYs witnm Mr. Murphy, "DEO's average weather-normalized use per
customer ("[JPC") declined at a moderate rate of 1-2% per year until pr[ces bepn to rise
substantially, culminating ia a year-over-year UPC decline of over 6% when prices
reached their all-time peak during the 2005-2006 winter..." (DEO Ex 1.0 at 41). Staff agreea
that the continued deterioration in consumption results in DEO underrecovering revenues
associated with fixed costa (Staff Ex.1 at 34).

OPAE and OCC argue that neither DEO nor the staff supports the assertion that
declines in the customer usage per capita resulted in DEO failing to meet the revenue
requirement authorized in DEO's prior rate case, let alone the new revenue requirement.
OPAB believes that there Is no justi8cation for an SPV rate design other than a finacxial
advantage for DBO (OPAE Br. at Z OCC Reply Br. at 5).

OCC is concerned that low-usage customers may drop off the syatem if the SFV rate
design is approved (OCC Ex. 21 at 12-13; OC'C Br. at 2). If titiis occurs, OCC conbends that
DBO will lose revenues, which it will attempt to collect from the rennaining customers in a
future rate case (OCC Reply Or. at 5-7). Clevelancl points to Mr. Radigan's testimony to
support its contention that low-nsage customers will bear a disproportionately greater
increase in their natural gas bills if they ntaintain their curtent usage patterns (Cleve. Br. at
8; OCC Ex. 21 at 12). Cleveland Wieves that this could have an even greater impact on
low-income and elderly custoaoess with fixed incomes (Cleve. Br. at 8). According to
OCC, the SFV rate design Is regrensive toward low-usage customers, some of wWch are
low- or 6xed-income customeis (OCC Ex. 21 at 11-12; OCC Br. at 2). Furthermore, OOC
submits that the SFV rate design results in low usage residentia! castomers, who wit! see
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an incsease in their fixed monthly charge, subsidizing high-usage non-residential
customers, who will see a decrease Ln their fixed monthTy charge (OCC Br. at 9•10).
Cleveland states that it oppoaea any rate design which, in the event customers conserve
gas or are low-use customeis, guarantees DI30 recovery (Cleve. Br. at 3).

S. Impact on Low Income Customera

Turning now to the concern for Iow-income customers, OPAE argues that low-
income users will be harmed if the SFV rate design is adopted. Furthermore, OPAB
believes that adoption of the SFV rate design will create pressure for Iow-income
customers that bave not previously sought assistanoe to request it (OPAE Br. at 5).

DBO states that the average usage for DSO's reaidentlal customers is 99.1 mcf per
year and the average usage for Dfi(Ys PIPP customers is 131 mcf per year (Tr. IV at 18-19),
DEO argues that the record reflects that both PII''P and non-PIPP Iowwincome customecs
use more gas than the average residential DEO customet uses (DBO Reply Br. at 10). Using
the average PIPP usage as a proxy for Irrw-income customers, staff witnesa Steve Puican
testified that, on average, Iow-income cusiomenr In DBO's territory are not Iow-usage
customers. Therefare, staff concludes that, because low-income customers are more likely
to be high usage customers, it is reasonable to conclude that Iow-nxoaue customers are
more I3kety to actua[ty benefit from the SFV rate design (Staff Ex. 3 at 7; Staff Br. at 14).

OCC disagrees with stafE's assumption that the average usage of PIPP customers is
an aPProPriate proxy for the average usage of non-PIPP low-income customers (Staff Ex. 3
at 7; OCC Br. at 11). OCC witneas Colton, referring to data from the United States Cenaus
Bureau, United States Department of Energy, Departrnent of Labor, and the Energy
Information Admnvstretion, counters that PIPP is not an appropriate proxy for low
ineome cuatomm usage (OCC Ex. 22 at 10-36; OCC -Br. at 11). Mr. CoIton belleves that, In
addition to the level of consufnption to determine if the average Iow-income customer fis a
Iow-usage customer, Mr. Paican should have considered the size and density of the
customers' hausing units, because both are related to itxome level (OCC Ex. 22 at 34 35).
Citing Mr. Colton's testiawny, Cleveleutd argues that, because of their Iimited means, low-
income customers likely Iive in smaller dwellings and use less gas than wealthy
homeowners in larger homes (Cleve. Br at 8; OCC I3x. 22 at 10-21). When looking at usage
and density, W. Colton comrludes that the SFV rate desiga shifts costs from the higher-
income households to the lower-income households (OL'!C Bx. 22 at 3435).

DBO rebuta OWs argument stating that an analysis of a valid proxy for the low-
income non-PII'P rustomers reveala that those customers, on average, wi11 save money in,
the first year of the tranatticm to SFV and see an increase of only $0.43 per month in year
two (DHO Fx.1.5 at 4). DBO submits that the testimony and analysis of OCCs witness,
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Mr. Colton, should be rejected because it is fundamentally flawed in that it relied on
nationwide and statewide data that is not specific to DFA's territory and the facts in this
case. Further, DTiO avers that Mr. Colton Incorrectly assumes that annual ges
expenditures and consumption are equivalent (DEO Reply Br. at 13). OCC and OPAB
discount DEO's attempt to rebut W. Coltar►'s conclusions (OCC Br. at 13; OPAE Br. at 4).

. 6. Cost-of,Service Study for GSS class

With regard to DECYs cost-of-service study for the GSS class, OCC argues that
DP,O's study does not support charging GM class customers uniform rates under the S[+V
rate desigm OCC explains that the G99 elass is comprised of nan-homogenous residential
and rwn-rrsidentlal ccrosumers with widely varymg usage. OCC points out that the
average residential customer uses 99.1 mcf per year, the average non residential custaa-xr
uses 390 mcf per year, and the largest consamption in the GSS class is in excess of 5,000
mcf per year (OCC Br. at 6-7; Tr. IV at 18). According to OCC, under the SPV rate design,
no user should pay more than their appropriately allocated share of fixed costs; however,
the record does not establish that all customers In the GS6 c,lass place the same burden on
the system. OCC matntains tha.t, without more detail in the cost of-service study, it is
undetermined who is actually responsible for the fixed costs that are recovered through
the SFV rate design OCC believes that the sante fixed charge should not be levied on the
residentiel customers and the non-residential large users, i.e., thoae in excess of 30D mcf
per year, in the GSS class. OCC advocates that a new clasa of saviee study should be done
which separates the customers in the GSS class into more homogeneous giroups. OCC
notes thak, while this coat-of-service study w91l be done prospectively pursuant to the
stipulation, this future event will not help low-use residential customers hanned by the
SFV rate desigrr (OCC Br. at 7-8).

DHO maintains that the SFV rai e design is supported by cost-of-service studies
(DBO Ex. 1.4 at 9). Contrary ta OCC's assertions regarding the cost-of-service studies,
DBC) states that OCC's witness Mr. Radigan, conceded that DEO's eostL of-service study
. was remmably conducted and followed generally awepted gnidelmes for such studies
(OCC Ex. 21 a 21). Furthermore, DECYs witness Andrews believes thnt, if any subsidy is
tatang place, it is the non-residential customers witltin the GSS cim that are subsidizing
the residentiel customers (Tr. 1 at 235 and 237). In fact, according to Mr. Andrews, the
inclusion of the non residentiel custamecs in the GSS cIam is a benefit to the residential
customers because it ends up lowering the costs to serve the GSS class as a whole (Tr. I at
219).
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7. Gradualism

Referring to the doctrine of gradualisnn, according to OCC, this doctrine of rate
design wiIl be violated if the SFV concept is approved (OCC Ex. 21 at 15•17; OCC Br. at 2).
OCC sta6es that the increase of the customer charge, by $8.12 in year one and $11.02 in
year two, will cause harm to DHO's residential custoaters and the regulatory process.
C1C2, the Citizens' Coalition, and Cleveland argue ttiat, in deciding the rate design issue,
the Couuunission slwuld take into consideration the public outcry at the local pubfic
hearings and in tbe letters submitted in these dockets that oppose the SFV rate design
(OCC Br. at 14; Ciit. Coal. Br. at 1; Cleve. Br. at 5). The Cidzeng' Coalition submits that the
Comntiission should take into consideratton the fragile economic situations of Dfid's
customers, as evidenced in the testimony provided at the public hearings, when deciding
if the customezs should be subject to the rate shock that the Citi9ens' Coalition maintains
will be caused by adoption of the SPV rate design (Cit. Coal. Br. at 6). OCC also mainta9ns
that the SFV rate deaigr► will have a more exb+nne impact on customer bills than would the
SRR decoupling proposal which provides for the reconciliation of revenue (OCC Ex. 21 at
17-14; OCC Br. at 2). OPAB states that the SRR strikes an appropriate balance between tbe
customers who deserve a refund when inceased sales result in over-earning, while at the
same time protecting DEO from reductions in sales due to weather, conservation,
efficiency, and price voiat9lity (OPAB Br. at 7).

DEO and staff advocate that the SPV proposal conmins measures that sattsfy the
prlnciple of gradualism. DEO submits that the two-year phase-in of the SFv rates wW
give the affected cvstomere an opportanity to adjust to the etimination of past subeidies.
Purtl+ermore, DEO and staff emphasize that under the SFV proposed rates, DEO will only
be recovering 84 percec►t of its atmual base-rate revenues in year two and 16 percent of the
fixed costs wilt stiIl remain In the volumetric rates (DEO Br. at 12-13; DHO Bx.1.4 at 8; Staff
Br. at 12). In addition, DEU rwtes that the increase in funding for DSM spending set forth
in the stipulation from $3,500,000 to $9,500,000, with an additiamal $1,2QO,QQO supporting
low-income programs and conaumers, is anod►er way the potentiat impact of the SFv
proposal is being midgated (DEO Br. at 13).

B. ro,.sidmtion of the Rate Desiffi Issue

The Commission notes initially that the parties in these proceedings agree that
DE(Ys rates are no longer sufficient to yield a reasoneble coYnpensation for the servioes
rendered by the company. Furdtermore, there is also no dispute in this case as to the
amount of the iturease in revenues needed to allow DEO to earn a fair rate of return on its
investrAnt (Jt. Ex.1 at 3).

The only issue left for the ro**+*++;sgon to dedde is the design of the rates that DEO
should bill to GSS/ECTS customers in order to coIlect the revenues agreed to in the
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setdement Several months ago, we were faced with this same issue in the Duke case and,
in that case, we debermined that it was time to reevaluate traditional natural gas rate
design. In the past, natural gas utilities provided both the natural gas itself and the
infrastructure and services to deliver it. Now customers can choose a natural gas supplier
separate fiom the distribution utitity which delivers it Histarically, natural gas rate
design included a modest customer charge which only covered a portion of the fixed costs,
such as metering charges, but recovered othar fixed charges through a volumetric rate that
added to the cost of the natural gas itself. We also noted in Duke, as we do in these cases,
that conditions in the natural gas industry have. changed markedly in the past several
years. The natural gas market is now characterized by volatfle and sustained price
increases, causing customers to irxrease their efforts to conserve gas. The evidence of
record docuauenis the sales-per-cvstomer trerui in recent years and reflects that, when
prices began to riee substantially, DBO's average weather-noraialized use per customer
declined each year by over six pereent (DEO Ex 1.0 at 41; Staff Ex. 1 at 34). Under
traditional rate design, the ability of a utility, like DHO, to recover its fixed costs of
providing service hingea in large part on its actual salea, even though the company's costs
remain fairly constant regardless of how much gas ia sold. Thus, a negative trend in sales
has a corresponding negative effect on DLO's ongoing financial stability, its ability to
attract new capital to invest in its network, and its incentive to encourage energy efficiency
and conservation.

The CommissIon has determined prevfously, and does so again today, that a rate
design which separates or "decouples" a gas company's recovery of its cost of detivering
the gas from the amount of gas customers actually consume is neceseaiy to align the new
market realfties with Impartan.t regulatory objeetives. We believe it is in the interest of atl
customers that DEO has adequate and stable revenues to pay for the costs of its operations
and capital and to ensure the continued provision of safe and rel3able service. We further
believe that there is a societal benefit to pronmting conservation by removing from rate
design de current built-in incentive to inereese gas sates. A rate design that prevents a
company from embracing enegy conselvation efforts is not in the public interest A strict
application of cost causation would "decouple" throughput and recovery of fixed casts,
thus eliuinating any disincentive to promote conservatioa

Additionally, the stipulation provides $9,500,000 for D3M projects under the
stipulation is critical to our deci.sion in this case Qt Ex.1, at 4). The Commission has long
recognized that conservation and efficiency should be an integral part of natural gas
poliry. To that end, the Commission has recognized that DSM pr»gram designs that are
cost-effective, produce demonsttiable benefits, and produce a reasonable balance between
reducing total costs and miniadzing impacts on non-participants are consistent with
Ohio's econoanic and energy poticy object3ves. In the stlpulation, the parties have agreed
to fund DSM programa for low-income customers as welI as to convene, within two
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months, a DSM coIIaborative comprised of DEO, staff, OOC, OPAB, and represezstatives of
other partles. We laud the parties for this agreement and we encourage DBO to make
eost-effecttve weatherization and conservation programs available to all low.inoome
consnmers and to ramp up such programe as rapidly as reasonably practicable.
Furthermore, we encourage the collaborative to address additional opportunities to
achieve energy efficiency irs►provements and to consider programe which are not limited
to low-incoane residential consumers. As part of Its review, the collaborative should
develop enner=gy efficiency program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost savings and any negative
ratepayer impacts. The energy efficiency programs should also consider how best to
achieve net total .resouroe cost and societal benefits; how to minimize unnecessary and
undue ratepayer impacts; how prooess and Impact evaluation wIIt be conducted to engure
that programs are implemented efficiently; how to capture what otherwise become lost
opportunities to achieve efficiency 9mprovements in new buildings; how to nniuvmize "free
riderehip" and the perceived iruequity resulting from the payment of incentives to those
who might adopt efficiency measures without such incentives; and how to integrate gas
D5M programs with other initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and prudent DSM spending above the
current $4,000,000 commitnusnt, the Commission directs that the collaborative shall file a
report within nine moa'fts of this arder, identifying the economic and achievable potential
for energy efficiency improvements and program designs to iunplerr-Ant fuxkher reasonable
and prudent improvements In energy efficiency.

In evaluating whether the strict application of cost causation principles would
result In a dispropastioriate impact on economically vuhmrable customers, we consider
low-incorrme users, some of whom may also be on fixed incomes. We are persuaded that
the majority of losv-income custoaners actually use more natural gas; on average, thaa
those custoaiers whose means place them above 175 pen:ent of the federal poverty level.
Thus, low-income customers, on average, would actually enjoy lower bills under the strict
application of cost causation principles.

Having determined that a new decouplirtg rate deaign is appropriate, we must
decide which is the better choke of two methods: a]evelized rate design (that is, SFV),
which recovers most fixed costs up front in a#Iat monthly fee, or a decoupling rider (that
is, SRR), which maintains a lower fixed customer charge and allows DBO to offset lower
salea through an adjustable rider.

On balance, the Commission finds that the modified SPV rate design advocated by
DfiO, staff, and OOGA is preferable to a decoupling rider. Both methods would address
revenue and earrdngs stability issues in that the fixed costs of delivering gas to the home
wx7l be recovered regardless of consumption. Each would also remove any disirxentive by
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the company to promote conservation and energy ef6clency. The levelized rate design,
however, has the added benefit of producing more stable customer bills throughout aII
seasons becavse fixed costs witl be recovered evenlly throughout the year. In contrast,
with a decoupling rider, as favored by OCC, dPAE, the Citizens' Coalition, and
Cleveland, customers would still pay a higher portion of their fixed costs during the
heating season when their bills are already the highest, and the rates would be less
predictable since they could be adjusted each year to make up for lower-than-expected
salea.

A levelized rate design also has the advantage of being easier for customers to
understand. Cusiomers will trmparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. As we noted in Dukc, cnstomers are
accustomed to fixed monthly bills for numerous other services, such as telephone, trash,
umternet, and cable serv'ices. A decoupling rider, on the other hand, is much more
complicated and harder to explain to customers. It is difficult for customers to understand
why they have to pay more through a decoupling rider if they worked hard to reduce their
usage; the appearance is that the company is penaltzirLg them for their consarvation
efforts.

The Commission also believes that a levellzed rate design sends better price signals
to consumers. Under the current rate structure, the rate for delivering the gas to the home
is only about 30 percent of the total bilk therefore, the largest portion of the bill, the other
70 perent, is for the gas that the mtoom uses (Tr. IV at 89). This commodity portion, the
cost of the actual gas used, is the biggest driver of the amount of a customer's bill.
'fherefore, we beiieve that the gas usage will still have the biggest influence on the price
signals received by the cnstome:s when making gas consumplion decisions, and
custaaiers win still receive the benefits of any conservation efforts in which they engage.
While we ackaowledge that there will be a madest increase in the payback period for
customer-initi,ated energy comseivation measures with a levelized rate design, thie result Is
coun6erbalanced by the fact that the difference 4n the payback period is a direct result of
inequities withm the existing rate design that canse higher-use customers to pay more af
their fair share of the fixed coets than low-use customers.

The levelized rate design also promotes the regulatory objectlve of providing a
more equitabie cost allocation among customers, regardless of usage. lt fairly apportions
the fixed costs of service, which do not c2iange with ueage, among alI customers, so that
everyone pays lus or her fair share. Customers who use more energy for reaeons beyond
their control, such as abnormal weather, large number of persons sharing a household, or
older housing stock, will no ionger have to pay their own fair share plus part of someone
else's fair share of the costs.
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We turn now to the issue raised by the parlies regarding intra-class cost allocation.
The foundation of rate design is that each cusinmer beara his or her proportionate share of
the costs for providing the utility aervicae. We conrlude that the costs at issue are
principaUy fixed. We are cenvinced that, white no cost of service analysis can perfectly
altocate cosis, a strict cost causation analysis of the facts in this matter leads to the
canclusion that each GSS/BC."TS customer should bear an equal proportion of the
distribution costs. We do note, however, that, while the CM/ECI'S rate clasaes could be
more precisely drawn, to the exteTt that there is an inta-class subsidy there is evidence
that it na ay be from nonresidential users to residential users.

Our analysis doea not end there, however. Before strlcHy applying cost causation,
we must consider and balance other important public policy outcomes of rate design.
Would sirict appkication of cost causation discourage conservation? Would it
disproportionately impact economicaliy vulnerable consumers, including both low-
income customers and thoee on a flxed income? Will castomers understand the rate
design? Does it generate accurete price signals? Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance, what style of rate deaigm wiIl
result in the beat package of possible public policy outcomes?

We find today that it is in the public interest to move to a Ievelized rate design as
soon as practicable. DEO and the staff have praposed a modified SFV rate design to be
adopted over two years. We find that the firat ewa years of that schedule should be
adopted. In adopting tltis portton of tiieir joint recomumendation, we note that
continuation of the inclining block volumetric rate will exacerbate any intra-class subsidy
between nonresidentiai and residential users. It will, however, also provide modest
incentive for cnstomertnitiated conservation measures. As there is some agreement that
this is a reasonable step toward a levelixed rate design, we adopt the praposal foc the first
two yeara only. However, the Comnuiission continues to believe that an expeditious
transition to a fuII straight fized variable rate design is the appropriate approach and aotes
that the phased-in rates provided in gie stipulation will allow DEO to recover only 84
percent of its fixed costs in the fixed distrlbution service charge during the second year
and beyond.

Therefom, the Commission is approving the first two years of thia transition,
however, prior to appraval of rates for rates of the third year and beyond the CorYunission
believes that a review of the cost allocation nwthodologies for the C;SS/ECTS claasea is
appropriate. Therefore, DEO is directed to complete the cost allocation study required in
the stipulatfon within 90 days of this order. Upon completion, DEO should submit a
report and recomaie ►idation regarding whether the C,SS/F]Gt5 classes are appropriately
comprised of both residential and nonresidential customers or whether the classea should
be split DEO shall also provide, if the nseommendation is to split the classes, a
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recommended cost allocation per class. Upon review of the cost allocation study, the
Cammission will be establishing a process that wi31 be followed to deteimine the
appropriate rates in year three and beyond, as soon as practicable.

The Commission is sensitive to the impact of any rate increase on customers,
especlally during these tough economic times. We believe that the modiW SFV rate
desfgn is a move towaxl corrertlng the traditional design inequities, while mitigating the
impact of the new rates on residential customers, by maintaining a volumetric component
to the rates for this fiist year. The additional cost allocation information wiIl provide us
the opportunity to reassess whed+er it is appmpriate to separate the residential and non-
residential consuu ►ers in tlvese classes before establishing rates for khe second year and
beyond. However; even with these measures, we are concerned with the impact on low-
income, low-use customers.

As noted in the Duke case, the Commission recognizes that, with tfiis change to rate
design, as with any change, there will be some customers who will be better off and some
cuatomers who will be worse off, as compared with the existing rate design. The levelized
rate design wiR impact low-usage customm more, since they have not been payimg the
entinety of their fixed costs under the existing rate design. Higher-use customers, who
have been overpaying their fixed costs, will actuaily experience a rate reduction.
Customers in the middle ranges wilI see only the impact of the iixrrease agreed to by the
parties; they will see no additional impact as a resuIt of the Commiasion choosing the
levelized rate design.

The Conmmiseion is concerned with the innpact that the change in rate strvcture will
have on some DEO custamera who are low-income, low-use customers. One of the major
concerns raised by ctistoateis at the local hearinge hefd 9n these mattets was the effect a
leve]irzd rate design would have on low-use customers with low 9ncaxnes. As a result, the
Commission beIieves that some relief is warranted for this class of customers. In the Duke
case, we approved a pilot program available to a specifled mYmber of eligible custamers,
in order to provide incentives for low-income customers to canserve and to avaid
penatiz[ng low-income customers who wish to stay off of programs such as P[PP. We
emphasiaed in the DuRr case ttwt the implementation of the pilot program was importent
to our decision to adopt a levelized rate design in that case. Therefore, the Commission
finds that DHO should likewise implement a one-year low-income pflot progcam aimed at
helping low-income, low-use customers pay their bills.

As in the Duke ease, the customers in the low-income pilot program shatl be non.
PIFf low-usage customers, verified at or below 175 percent of the poverty leveL D&Ys
program should provide a four-dollar, monthty discount to cnshion much of the impact
on qualifying customers. This pilot program should be made available one year to the
first 5,000 eligible customers. DEO, in consultation with staff and the parties, shaII
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establish eli8qbitity qualifications for this program by first determining and setting the
maxiYnum low-usage volume projected to result in the inclusion of 5,000 low-income
customers who are de6ermined ta be at or below 175 percent of the poverty level. The
Comutission expects that DEO will promote this program such that, to the fullest extent
practicable, the program is fully enrolled with 5,000 customers. Following the end of the
pilot program, the Commission will evaluate the program for its effectiveness in
addressing our concems relative to the impact on low-use, low-income cvstomers.

In additiorn, the Commisaion is cngnizant of the reduction i,n risk assumed by the
company as a resuit of the rate designapproved by the Commission. This, in conjunction
widi, the tesi9mony heard in local hearings and, most importantly, taking notice of
deteriorating economic conditions, leads us to alter downward the approved rate of return
by 20 basis points, to 8.29 percettt.

As a final matter pertaining to the rate design, the Commission would note that
OCC makes the argument in its brief that DBO failed to request approval of the SBV rate
design in its initial application and failed to provide adequate notice to its customers of
the SFV rate design, as required by Sections 4909.18, 4909.19, and 4904.43, Revised Code
(OCC Br. at 2-3). DEO and staff point out that the SFV rate design was not proposed in
the appl3cation, but was recamnmended by the staff in the staff report that was issued eight
months after the application was filed. Therefore, DEO and staff maintain that the statute
did not require that the notice of the application reference the SFV and that the authority
relied on by OCC is inappiicable (DEO Reply Br. at 1-2; Staff Reply Br. at 2-3). The
Commission agrees that the support cited by OCC in its brief is not applicable. As OCC
pointed out in its brief, Section 4909.18, Revised Code, requires that the substance of
DF,O's initial appl'uation be disclosed in the publication (OCC Br. at 5). Fesentiaily, OCC
is maintaining that, in order to comply with the statute, the company must republish
notice simply because the company is now supporNng the staff's proposal in the staff
report of investigation in this case. The Counniasion finds. that OCCs contention is
without merit Furthermore, as OCC acknowiedges in its brief, the notice for publk
hearing did appropriately state that one of the issues in the case was the rate design and
included straight fixed variable (OCC Br. at 6).

M. RATE DLrPSRMINANTS:

As proposed under the atipulatioxb the value of DEO's property used and ttaeful in
the nuuiition of gas service as of the date certain is $1,404,744,493. The Couuniasion finds
the rate base stipulated by the parties to be reasameble and proper, and adopts the
valuation of $1,404,744,493 as the rate base for purposes of these proceedings.

The stipulation recommends that rates be approved that would enable DEO to eam
a rate of return of 8.49 peroent As noted above, the Commission believes that the rate of
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return should be reduced by 20 basis points to 8.29 percent The Commission finds that a
rate of return of 8.29 percent is fair and reasonabie for DHO. We will, iherefore, authorize
a rate of return of 8.29 percent for purposes of these cases.

Applying a rate of return of 8.29 percent to. the value of the used and useful
property as of the date certain results in required operating income of $116,453,318. Under
the stipulation, the parties agreed that the adjusted operating income of DBO during the
test year was $93,250,390. This results in an income deficieney of $23,202,928, which, when
adjusted for uncolFectibles and taxes, results in a revenue increase of $37,476,976.
Therefore, we find that a revenue increase of $37,476,976 is reasonable and should be
approved.

IV. TARIFPS:

As part of its investigation in this matter, the staff reviewed the company's various
rates and charges, and the provisions goveming terms and conditions of service. On
October 8, 2008, the company filed proposed tariffs which reflect the agreement of the
parties to the stipulation. In addition, the tariffs filed on October 8, 2008, include
provisions for the modified SFV rate design proposed by Dl'[), sta[f, and Ot',IGA. DEO
indicated that these proposed tarif[s witl be substantiaily identical to the final cornpliance
tariffs that will be filed with approved rates and appropriate effective dates kwerted if the
fiaai order does not require alteration of the terms and conditions contained therein. The
Commission has reviewed the proposed tariffs and found that they correctly incorporate
the provisions of the stipulation and the modified SFV rate design. The proposed tariffs
filed on Qc6ober 8, 2008, should be approved, subject to modification to refiect the rate of
return approved by this opinion and order. Therefore, the Commission finds that DHp
shonld file, in final form, four, complete, printed copies of the final tariff, as modified, with
the Coanmiasinn's docketing division, consistent with this order. The effective date of the
imease shaU be a date not earlier than the date upon which final taznffs are fi(ed with the
Coanmission and the date on which DHO files proposed tariffs addressing the law-incoa ►e
pilot program. The new tariffs shall be effective for service rendered on or after such
effecttve date.

With regard to the tariffs addressing the low-incrome pilot program required by this
order, the Commission finds that DFiO should file proposed revised tariffs in accordance
with rnu directives for this pilot, as set forth in this order. Upon review of the tariffs, the
Coaanission will issue an entry approving the tariffs implementing the pilot program.

FUT►^W, • ; Al

(1) dn july 20, 2007, DFA flled a notiee of intent to file an
appiimtion for an iacrease in rates. In that notice, the company
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(2)

(3)

requested a test year beginning January 1, 2007, and ending
December 31, 2007, with a date certain of March 31, 2007.

By Commission entry issued August 15, 2A07, the test year and
date certain were approved.

On August 30, 2007, DEO filed applications requesdng approval
for an increase in gas distrIbution rates, for an altemative rate
plan for its gas distribution service, and to uwdify certain
accounting melhods, 07-829, 07-829, 07-830, and 07-831,
respectively. On December 13, 2006, DBO filed an application,
06-1453, for approval of an automatic adjustment mechanisrn,
associated witl► the deptoyaumt of AiNR equipment. On
Pebruary 22, 2008, DEO filed an applicatioa, 08-169 for approval
of an autoniatic adjustment mechanfam to recover costs
associated with its PIR pz+ogram. By entry of April 9, 2008, the
Conomission, inlar a1ia, ggranted DEO's request to consolidate
these five cases.

(4) The Commission granted intervention to Citizens Coalitloq,
OPiG, TCS, Dominion Retaii, Stand, Local G555, Integrys,
OOGA, OCC, OPAE, IEU-0hfo, and Cleveland. On June 19,
2008, aad July 28, 2008, IBtJ-Ohio and OEG, respectively, filed
notices of witbdrawal from ttvese proceedings.

(5) The Commission granted a motion to admit David C. Rinebolt
to practice pro hac vroe on behalf of OPAE.

(6) On May 23, 2008, the report of conclusion and
recommendations of the financial audit of DFO by Blue Ridge
Consulting Servfoes, Inc., was filed.

(7) On June 12, 2008, staff filed ifis written report of investigation
with the Cortmlission in 07-829, 07-830, 07-831, and 06-1453.

(8) 0bjections to tt►e staff report ia 07-824, 07-830, 07-831, and
06-1453 were filed by Cleveiand, DEO, OCC, Citizens C'oalftfon,
Integrys, and OPAB.

(9) On June 12, 2008, staff filed its written report of fnvestigation of
08-169 with the Canmdssion.
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(10) Objecaons to the staff report in 08-169 we+e filed by DEO and
OCG

(11) Local public heeriags were held as foIlows: Youngstown on
July 28, 2006 and August 19,2008; L.icna on July 29, 2008; Canton
on July 31, 2008; Akron on July 31, 2008, and August 21, 2008;
Cleveland on August 4, 2006; Geneva on August 4, 2008;
Marietta on August 5, 2008; and GarSeld Heights oa August 18,
2008.

(12) DEO publ9shed notice of the local publk hearings and the
evidentiary hearing.

(13) A prehearing conference was held on July 8, 2008.

(14) The evtdentiary hearing commenced on August 1, 2008, and
concluded an August 27, 2008.

(15) On August 22, 2008, as supplemented on October 14, 2008, a
sHpulaNon was filed in these matterH which resolved aIl
outstanding issues except the iasue of rate design. 3ignatasies
to the stipulation huclude DEO, steff, OCr, OPAE, Citiaens'
Coalition, OOGA, Stand, and Cleveland.

(16) Initial briefs were filed by OCC, DEO, OPAE, Cleveland,
Neighborhood Coal.i.tioa, OOGA, and staff on September 10,
2008. Reply briefs were filed by DEO, staff, OCC, OPAE,
OOGA, and Cleveland on September 16, 2008.

(17) An oral argument was held before the CommMon on
Sepiember 24,2008, on the issue of rate design..

(18) The company filed proposed nYvised tariffs and proof of
publication of the application and the hearinga

(19) The value of all of the company's property used and useful for
the rendition of service to its customers affected by this
applieation, determined in accordance with Section 4909.15,
Revised Code, is not less than $1,404,744,493.
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(21)

Applying a rate of return of 8.29 percent results in required
operating income of $116,r453,318. Under the stipulation, the
parties agreed that the adjusted test year operating Income was
$93,250,390. This results in an income deficiency of $Z,202,928,
which, when adjusted for uncollectibles and taxes, resulte in a
revenue increase of $37,476,976.

DFO's proposed revised tariffa are conaistent with the
discussion and findings set forth in this opinion and order and
shall be approved, except for modification based on our
adjustment of the rate of r+etnrn. DHO ahall file in final form,
four, complete printed copies of the final tarlff conaistent with
this order.

(22) DEO should file proposed revised tariffs addnessing the low
income pilot prograen.

(xi) DEO should conduct a review and report back to the staff
within 180 days on the technical capability of DECYs advanced
metering system.

(24) That the DSM collaborative should file a report within nine
months of this order identifying the economic and achievable
potential for energy efficienry improvemente and program
designa to implement further reasonable and prudent
in►provements in energp efficiency.

CONCLUSIdNB OF LAW:

(1) DBO is natural gas company as defined by SecHon
4905.03(A)(6), Revised Code, and a public utility as defined by
Section 4905.02, Revised Code.

(2) The company's application was filed pursuant to, and this
Couunissioa has jurlsdiction of the applir:ation under, the
provisions of 9ectione 4909.17, 4909.18, and 4909.19, Revised
Code, and Chapter 4929, Revised Code, and the applicati.on
complies with ttw requiremente of these statutes.
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Staff investigetions were conducbed and reports duly filed and
mailed, and public tar^gs held herein, tlw written notice of
which complied with the requirements of Sections 4909.19 and
4903 .O83, Revised Code.

(4) The slipulation submitted by the parties, as modified on this
opinion and order, is reasonable and, as indicated herein, shall
be adopted.

(5) The existing rates and charges for service are insufficient to
provide the applicant.with adequate net annual compensation
and return on its property used and uaEfui in the provision of
service.

(6) A rate of return of 8.29 percent is fair and reasonable under the
cwc+wata++m of this case and is sufficient to provide the
applicant just compeosation and return on its property used
and useful in the provision of service to its customers.

(7) The company is authorized to witladraw its current tariffs and
to fde, in f•inal form, revised tariffs which the Commission has
approved herein.

Itis,therefore,

ORDERED, That the joint stipulation filed on August 22, 2008, as modified in thia
opinion and order, be approved in accordance with this opinion and orde.r. It is, furtlser,

ORDERED, That, in accordance with this opinion and order, DEO conduct a review
and report back to the staff within 180 days on the technical capability of DECYs advanced
meterirtg system. It is, furitw,

OI;DE[tED, That the applicatim of DEO for authority to increase its rates and
charges for service be granted to the extent provided in this opinion and order. It is,
further,

ORDERED, That, eonsistent with this opinion and order DEO aha11 file a cost of
service study wititin 90 days. It is, forther,
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ORDERSD, That, consistent with this opinion and order, the DSM collaborative file
a report within nine months of this order identifying the economic and achievable
potential for energy efficiency improvemente and progrem designs to implernent further
reasonable and prudent improvemwnts In energy efficiency. It is, further,

ORDERED, That DI30 innplement a one-year low-income pilot program consistent
with this opinion and order and file proposed n:vised tarifls addressing the low-income
pilot program. It, is further,

ORDERED, That DEO be authorized to file in final form four complete copies of the
tariff consistent with this opinion and order (other than the requirement for a low-income
pllot program) and to cancel and wittutraw its superaeded tariffa. DEO shall ffle one copy
in its TRF docket (or may make such filing electronicaliy as dinec0ed in Case No. 06-900-
AU-WVR) and one copy in this caae docket The remaining two copies shall be designated
for distribution to the Rates and Tariffs, Energy and Water Division of the Commission's
Utilities Departmeat. It is, furttia,

ORDERED, That the effective date of the new tariffs shall be a date not earlier than
all of the following: the date of this opinion and order; the date upon which four complete,
printed copies of final tariffs are Filed with the Commission; and the date on which DEO
f31es propoaed tariffs addressiag the low-income pilot program. The new tariffs sliall be
effective for service rendered on or after such effective date. It is, further,

ORDERED, That DEO shall notify all affected costomers via a bill message or via a
biil insert wittiin 30 days of the effective date of the tariffs. A copy of the customer notice
shall be submitted to the Commission's Service Monitoring and Enforcement Departrnent,
Rel3ability and Service Analysis Diviaion, at teast 10 days prior to its distributton to
customers. It is, further,

ORDERED, That nothing In this opinion and order shall be binding upon the
Conunission in any future prooeeding or investigation lnvolving the justnew or
reaeamableness of any rate, charge, rule, or regulation. It is, further,
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ORDERED, That a copy of this opinioa ► and order be served on all parties of record.

THE PUBLIC U1'IIITIES COMMISSION OF OHIO
9

Alan R. Schriber, Cliairnian

&^^`V aea_,ee

Paul A. Centolella

Valerie A. Leamrnie

CIvPIp/SBF:ct

Entered in the jaunal

OCi 152009

Rened 1. jenklne
5ecretazy
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

ENTRY

The Commission finds:

(1)

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

On October 15, 2008, the Commission issued its Opinion and Order
in these proceedings, authorizing the East Ohio Gas Company
d/b/a/Dominion East Ohio (DEO) to file, for Commission review
and approval, four complete copies of tariffs to effectuate the low-

Thi® is to certify that the
images appezring are anaccurate and complete reproduction of a case filetloanment flelivereKt in the regular couree o busiaeas.TaeLiticisr;__

41^netO Proceseea -; u it4 000057
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(2)

(3)

income pilot program ordered by the Cominission in that Opinion
and Order.

On October 16, 2006, DEO filed, as ordered, proposed low-income
pilot program tariffs. Those proposed tariffs included blanks with
regard to maximum usage levels, as DEO was in the process of
calculati,ng the appropriate usage to result in the in,clusion of 5,000
customers.

On October 22, 2008, the Commission approved those proposed
tariffs and authorized DEO to file the tariffs in final form. The
Commission did not, however, reference the missing usage
information in the tariffs.

(4) On December 19, 2008, the Commission issued an entry on
rehearing, again approving the tariffs but not addressing the
missing usage information.

(5) On December 22, 2008, DEO again filed the low-income pilot
program tariffs with missing usage inforrnation, designating them
as proposed tariffs and noting that it would subsequently file final
tariffs with the usage information complete.

(6) On February 18, 2009, DEO filed complete low-iruome pilot
program tariffs, having finished its calculations as to the
appropriate usage level. The proposed tariffs limit the availabiIity
of the program to low-income customers who use less than 70 Mcf
per year.

(7) On February 19, 2009, the Office of the Ohio Consumers' Counsel
(OCC) filed a letter to make a recommendation, and to express
opposition to the DEO's proposed low-usage heat piiot program
tariffs. OCC's concern is that the average DEO residential customer
usage is 99.1 Mcf per year. OCC states that, under the straight
fixed variable ("SFV") rate design, customers using less than the
average amount are harmed, as compared with the traditional rate
design. OCC believes that the 70-Mcf limit is artificial and is
internally inconsistent with the staff's and DEO's argument that
low income non-PIPP customers are not harmed by the SFV rate
design. OCC states:

On one hand the [Commission] declared the SFV rate
design to be a superior option to a revenue decoupling
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mechanism with a lower fixed customer charge. Yet, on
the other hand, the [Commission] acknowledged the
negative impact that the SFV rate design would have on
non-PIPP low-income customers by the approval of the
pilot program, a negative impact that is further
acknowledged by the 70 Mcf per year use • eligibility
requirement.

(8)

(9)

OCC recommends that the program be available for up to 40,000
low-income customers, without the 70-Mcf eligibility ]fmit
proposed by DEO. (OCC letter at 2.)

In the Opinion and Order, -we stated, "DEO, in consultation with
staff and the parties, shall establish eligibility qualifications for this
program by first determining and setting the maximum low-usage
volume projected to result in the inclusion of 5,000 low-income
customers who are detPm-+ined to be at or below 175 percent of the
poverty level." DEO provided staff with data that determined that
the usage volume would need to be 64 Mcf per year or less in order
for the program to reach 5,000 non-PIPP customers who are at or
below 175 percent of the poverty level. The low-usage maximum
linut was raised to 70 Mcf per year to ensur^ that 5,000 qualified
customers would be enrolled in the pilot program. Based on the
numbers provided by DEO, the maximum low-usage level to
ensure 5,000 customers does not need to be higher that the
proposed 70 Mcf.

The Commission, having previously approved these tariffs for final
filing, but with usage information not having been supplied, wiIl
clarify that DEO's proposed tariffs, with all information now
included, are approved and that it is authorized to file final tariffs.

It is, therefore,

ORDERED, That the DEO's proposed tariffs be approved. It is, further,

-3-

ORDERED, That DEO be authorized to file in final form four complete, printed
copies of tariffs consistent with the findings of this Entry. DEO sha11 file one copy in its
TRF docket number (or may make such filing electronically as directed in Case No.
06-900-AU-WVR), and one copy in this case docket. The remaining two copies shall be
designated for distribution to the Rates and Tariffs, Energy and Water Division of the
Commission's Utilities Department. It is, further,
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ORDERED, That the effective date of the new tariffs shall be the date upon whirh
four complete, printed copies of final tariffs are filed with the Conunission. The new
tariffs shall be effective for bills rendered on or after such effective date. It is, further,

ORDERED, That nothing in this entry shall be deemed to be bind.in.g upon this
Commission in any subsequent investigation or proceeding involving the justness or
reasonableness of any rate, charge, rule or regulation. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record in this
case.

THE PUBUC i1TILITIES COMMISSION OF OHIO

Alan R. Scliriber, Chairman

Pau1 A. Centolella

Valerie A. Leaunie

BJB:sm

Entered in the Journal
MAR 0 4 2009

Renet J. Jenkins
Secretary

-'- e Yaq41-'4-
Ch l L. Roberto
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a DotninionEast
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East )
Ohio Gas Company d/b/a Dominion East )
Ohio for Approval of an Alternative Rate

}Plan for its Gas Distribution Service,

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval to Change Accounting
Methods,

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

ENTRY

The attorney examiner finds:

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DEO) filed applications to increase its gas
distribution rates, for authority to implement an alternative
rate plan for its gas distribution services, and for approval to
change accountirtg rnethods. On December 13, 2006, DEO filed
an application for approval of tariffs to recover, through an

This i.s to ce.rtifl- that the i.martea appaarincr are exn
eaCCUr?J.ee arAd com^].ret:e zr;Z^^a^u.r,t toxE at zc caae x'i3:z
d©GiAtlt.A;. CtaaiVvr!3d in the Ye?SYCt'^...r CC^i1'f.':SE?n[li D73H7rdBgU.
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automatic adjustment mechanism, costs associated with the
deployment of automated meter reading equipment. On
February 22, 2008, DEO filed an application requesting
approval of tariffs to recover, through an automatic adjustment
mechanism, costs associated with a pipeline infrastructure
replacement program. All of these applications were
consolidated by the Commission.

(2) By entry issued March 19, 2008, the attorney examiner
concluded that good cause existed to modify the response
times for motions in these cases. Therefore, the examiner
required that any party wishing to file a memorandum contra a
pending motion must do so within seven business days after
service of a motion and any party wishing to file a reply to a
memorandum contra a pending motion must do so within four
business days after service of the memorandum contra. In
addition, the examiner required that the parties serve motions
by electronic means and that the additional three days' time,
where service is made by mail, pursuant to Rule 4901-1-07,
Ohio Administrative Code (O,A.C.), would not apply.

(3) By opinion and order issued October 15, 2008, the Commission,
inter a1ia, approved the joint stipulation and recommendation
(stipulation) filed by the parties in these cases, which resolved
all of the issues raised in the applications except for the issue of
the rate design for DEO's General Sales Service (GSS) and
Energy Choice Transportation Service (ECTS) rate schedules.
With regard to the rate design, the Commission adopted the
first two years of the modified straight fixed variable (SFV)
levelized rate design to decouple DEO's revenue recovery from
the amount of gas actually consumed, which was proposed by
Staff and DEO,

(4) On March 31, 2009, the Office of the Ohio Consumers' Counsel,
the city of Cleveland, Ohio Partners for Affordable Energy, the
Neighborhood Environmental Coalition, the Empowerment
Center of Greater Cleveland, C,leveland Housing Network, and
the Consumers For Fair Utility Rates (collectively, Consumer
Groups) filed a motion to stay the implementation of the stage
two GSS and ECTS tariffs in these cases. Their motion
contained a footnote stating that an expedited ruling on this
motion was not being requested because, in the March 19, 2008,
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i

(5)

entry, the attorney examiner had already established an
expedited schedule for the filing of responses to motions.

On April 3, 2009, Staff filed a motion to terminate the expedited
response times for motions that were established in the
examiner s March 19, 2008, entry. In support of its motion,
Staff states that the circumstances that justified the reduction of
the response times no longer exist. According to Staff, absent
the expedited response times required by the examiner in these
cases, memoranda contra the Consumer Groups' March 31,
2009, motion would be due April 15, 2009, and the replies
would be due April 22, 2009, in accordance with Rule 4901-1-
12(B), O.A.C. Staff explains that the Consumer Groups had
four months to consider and prepare the arguments set forth in
their March 31, 2009, motion. However, Staff points out that,
with the abbreviated response schedule, those parties who
wish to contest the Consumer Groups' motion would be
prejudiced because they would have little more than a week to
review, research, and respond to the arguments set forth in the
inotion. Therefore, Staff requests that the expedited response
times be terminated.

(6) Rule 4901-1-12(F), O.A.C., provides that the attorney examiner
may issue an expedited ruling on any motion, with or without
the filing of memoranda, if the issuance of such ruling does not
adversely affect a substantial right of any party.

(7) In light of the abbreviated response schedule that is currently
in place in these cases, and takirig into consideration the
requirernents of Rule 4901-1-12(F), O.A.C., the examiner finds
that it is appropriate to issue an expedited ruling addressing
Staff's April 3, 2009, motion. Upon consideration of Staff's
request, the examiner agrees that present circumstances no
longer require that an abbreviated response schedule be
required for all motions. From the brief footnote in the
Consumer Groups' motion, it appears that they may have
wanted the expedited schedule to apply in this situation.
However, given the nature and import of the March 31, 2009,
motion filed by the Consumer Groups, the attorney examiner
does not believe that it is xeasonable to expect interested parties
to respond on an expedited basis. The request by the
Consumer Groups will be considered and acted upon by the

Cornrnission; thus, it is essential that all parties have an
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(8)

adequate amount of time, as provided for in the Commission s
rules, to respond to the March 31, 2009, motion to stay.
Furthermore, even though the expedited schedule is no longer
in place, the Consumer Groups will still have an opportunity to
reply to any memoranda contra that are filed in response to
their motion; thus, the Consumer Groups' rights will not be
adversely affected by this ruling.

Therefore, the attorney examiner finds that Staff's Apri13, 2009,
motion to terminate the expedited response times for motions
set in the March 19, 2008, entry is reasonable and should be
granted. Accordingly, responses to future motions filed in
these cases should adhere to the procedures and filing
deadlines set forth in Chapter 4901-1, O.A.C. Specifically, with
regard to responses to the Consumer Groups' March 31, 2009,
motion, in accordance with Rule 4901-1-12(B), O.A.C.,
memorandum contra and reply memorandum are due on April
15, 2009, and Apri122, 2009, respectively.

tt is, therefore,

ORDERED, That StafYs motion to terminate the expedited response times for
motions set in the March 19, 2008, entry be granted. It is, further,

ORDERED, That the response times set forth in finding (8) be observed. It is,
fttrther,
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ORDERED, That a copy of this entry be served upon each interested person of
record.

Entered in the Journal

APR 0 7 2009

Rene6 J. Jenkins
Secretary

THE PUBLIC UTILITIES COMMISSION OF OHIO

By;
:•

Christine M.T. Pirik
Attorney Examiner
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BEFORE

THE PUBLIC UTILdTIES COMMISSION OF OI-IIO

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Authority to Increase Rates for its
Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Oldo for Approval of an Alternative Rate
Plan for its Gas Distribution Service.

In the Matter of the Application of The East
Ohio Gas Company d/b/ a Dominion East
Ohio for Approval to Change Accounting
Methods.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with a Pipeline
Infrastructure Replacement Program
Through an Automatic Adjustment Clause
and for Certain Accounting Treatment.

In the Matter of the Application of The East
Ohio Gas Company d/b/a Dominion East
Ohio for Approval of Tariffs to Recover
Certain Costs Associated with Automated
Meter Reading and for Certain Accounting
Treatment.

Case No. 07-829-GA-AIR

Case No. 07-830-GA-ALT

Case No. 07-831-GA-AAM

Case No. 08-169-GA-ALT

Case No. 06-1453-GA-UNC

ENTRY

The attorney examiner finds:
I

(1) On August 30, 2007, The East Ohio Gas Company d/b/a
Dominion East Ohio (DEO) filed applications for an increase in
gas distribution rates, for approval of an alternative rate plan,
and for approval to change accounting methods, in Case Nos.
07-829-GA-AIR, 07-830-GA-ALT, and 07-831-GA-AAM, On
December 13, 2006, DEO filed an application, Case No. 06-1453-
GA-UNC (06-1453) for approval to recover costs associated

Tnia is to certify that tha images appaari,a4 are ao
accurata and cowiplat* rolDroduatioa o# a case file
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with the deployment of automatic meter reading equipment.
Collectively, these four cases will be referred to in this entry as
the rate case proceedings.

(2) On February 22, 2008, DEO filed an application, in Case No. 08-
169-GA-UNC (08-169), requesting approval of tariffs to recover,
through an automatic adjustment mechanism, costs associated
with a pipeline infrastructure replacement (PIR) program, its
assumption of responsibility for and ownership of curb-to-
meter service lines, and accounting authority to defer the costs
associated with the FIR program and curb-to-meter service
lines for subsequent recovery. By entry issued April 9, 2008, as
affirmed by entry on rehearing issued May 28, 2008, the
Commission, inter alia, granted DEO's motion to consolidate
the PIR case with the rate case proceedings.

(3) The Comniission has caused an investigation to be made of the
facts set forth in the applications in these cases, the exhibits
attached thereto, and the matters connected with the
applications. A written report of the staff's investigation of the
rate case proceedings was filed on May 23, 2008, and a written
report of the staff's investigation of the PIR application was
filed on June 12, 2008. Objectioils to the staff report in the rate
case proceedings have been filed by several parties.

(4) On June 18, 2008, the city of Cleveland filed a motion to
intervene. The motion was timely filed and contends that the
potential party has a real and substantial interest in these
matters. No party opposed the city of Cleveland's motion.
Accordingly, the attorney examiner finds that the motion to
intervene filed by the city of Cleveland is reasonable and
should be granted.

(5) On June 23, 2008, the office of the Ohio Consumers' Counsel,
the city of Cleveland, Ohio Partners for Affordable Energy, The
Neighborhood Environmental Coalition, the Empo*erment
Center of Greater Cleveland, Cleveland Housing Network, and
the Consumers for Fair Utility Rates (collectively "Joint
Consumer Advocates") f"ded a motion for local public hearings.
In their motion, the Joint Consumer Advocates identified ten
cities in which they request that hearings be held, namely
Akron, Canton, Cleveland, Geneva, Kenton, Lima, Marietta,

0®®a0Sa



07-829-GA-AIR, et al. -3-

Mentor, Warren, and Youngstown. They also requested that
two public hearings be held in Qeveland.

(6) Paragraph (F) of Rule 4901-1-12, Ohio Administrative Code,
states that the attorney examiner may issue an expedited ruling
on any motion, with or without the filing of memoranda, where
the issuance of the ruling will not adversely affect a substantial
right of any party.

(7) With regard to the motion filed by the Joint Consumer
Advocates, the attomey examiner finds that ruling absent the
filing of a memorandum contra will not adversely affect a
substantial right of any party and that, therefore, an expedited
ruling is appropriate.

(8) Upon review, the attamey examiner finds that the motion filed
by the Joint Consumer Advocates should be granted with
regard to their request that one hearing be held in each of the
following locations: Akron, Canton, Cleveland, Geneva, Lima,
Marietta, and Youngstown. The motion should be denied in all
other respects. This determination is made in accordance with
the requirements established in Section 4903.083, Revised Code.
Further, these seven public hearing locations will enstire that
UEO's customers have a reasonable opportunity to provide
public testimony in these proceedings.

(9) Accordingly, the following lacal public hearings will be
conducted on the following dates:

(a) Monday, July 28, 2008, at 2:00 p.m., at the
Youngstown City Hall, 26 South Phelps Street,
Youngstown, Ohio 44503.

(b) Tuesday, July 29, 2008, at 1:30 p.m., at the Lima
Municipal Center, City Council Chambers, 19
Floor, 50 Town Square, Lima, Ohio 45801.

(c) 'Thursday, July 31, 2008, at 1:30 p.m., at the Oliver
R. Oscasek Government Center, 161 South High
Street, Akron, Ohio 44308, and at 7:00 p.m., at
Canton City Hall, 218 Cleveland Avenue, Canton,
Ohio 44702.
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(d) Monday, August 4, 2008, at 12:30 p.m., at the
Frank J. Lausche State Office Building, 2nd Floor,
Auditorium, 615 West Superior Avenue,
Cleveland, Ohio 44113, and at 7:00 p.m., at the
City I3a11 Municipal Buildfng, Council Chambers,
16t floor, 44 North Forest Street, Geneva, Ohio
44041.

(e) Tuesday, August 5, 2008, at 1:30 p.rn., at Marietta
College, McDonough Auditorium, 215 Fifth
Street, Marietta, Ohio 45750.

(10) The evidentiary hearing shall commence on August 6, 2008, at
10:00 a.m., in Hearing Room 11-C, on the 11h floor, at the
offices of the Commission, 180 East Broad Street, Columbus,
Ohio 43215.

(11) DEO should publish notice of the local public hearings in a
rtewspaper of general circulation in the affected service
territory once each week for three consecutive weeks. The
notice should not appear in the legal notices section of the
newspaper. The notice should read as follows:

LEGAL NOTICE

The Public Utilities Conunission of Ohio has scheduled locat
public hearings in Case Nos. 07-829-GA-AIR, 07-830-GA-ALT,
07-831-GA-AAM, 08-169-GA-UNC, and 06-1453-GA-UNC, In
the Matter of fhe Application of The East Ohio Gas Company d/b/a
Dominion East Ohio for an Increase in Rates for its Gas Distribution
Service, for Approval of an Alternative Rate Plan for its Gas
Distribution Services, for Approval to Change Accounting Methods,
for Approval of Tariffs to Recover Cerfain Costs Associated with a
Pipeline Infrastructure Replacement Program, and for Approval of
Tartf^'s to Recover Costs Associated with Automated Meter Reading.
The hearings are scheduled for the purpose of providing an
opportunity for interested members of the public to testify in
these proceedings. The local hearings will be held as follows:

(a) Monday, July 28, 2008, at 2:00 p.m., at the
Youngstown City Hall, 26 South Phelps Street,
Youngstown, Ohio 44503.
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(b) Tuesday, July 29, 2008, at 1:30 p.m., at the Lima
Municipal Center, City Council Chambers, 13t
Floor, 50 Town Square, Lima, Ohio 45801.

(c) Thursday, July 31, 2008, at 1:30 pm., at the Oliver
R. Oscasek Government Center, 161 South High
Street, Akron, Ohio 44308.

(d) Thursday, July 31, 2008, at 7:00 p.m., at Canton
City Hall, 218 Cleveland Avenue, Canton, Ohio
44702.

(e) Monday, August 4, 2008, at 12:30pm., at the
Frank J. Lausche State Office Building, 2"a Floor,
Auditorium, 615 West Superior Avenue,
Cleveland, Ohio 44113.

(f)

.... ..0._...

Monday, August 4, 2008, at 7:00 p.m., at the City

Hall Municipal Building, Council Chambers, 1et

floor, 44 North Forest Street, Geneva, Ohio 44041.

Tu"es^ay: ^iugus"f'S;21)O8; af T^0 p:rim; at iGTaiiefta"__....___...
College, McDonough Auditorium, 215 Fifth
Street, Marietta, Ohio 45750.

By its application, DEO seeks a rate increase which would
generate approximately $75,007,378 of additional revenue, or
an increase of 7.12 percent over current revenue. After its
review of the company's records and application, the staff of
the Commission recommends an increase in revenue of
between $33,607,411 and $45,564,961, or an increase of between
3.28 percent and 4.44 percent over current revenue.

The major issues in this case are as follows:

(a)

(b)

Revenue requirements as isnpacted by rate base,
operating income, and rate of return.

Adjustments to the company's test year rate base and
operating income.
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(c) The level of the monthly customer charge that customers
will pay.

(d) Rate design, including consideration of decoupling and
straight fixed variable mechanisms.

(e) Application of the gross receipts tax rider and the
proposed sales reconciliation rider.

(f) Funding for demand side management and
weatherization programs.

(g) Customer service issues.

(h) Deployment of automated meter reading equipment
and the recovery of the costs through a rider.

(i) The pipeline infrastructure replacement program and
the recovery of the program's costs through a rider.

Further information may be obtained by contacting the Public
Utilities Commis.sion of Ohio, 180 East Broad Street, Columbus,
Ohio 43215-3793, viewing the Cornmission's web page at
http://www.puc.state.oh.us or contacting the Commission's
hotline at 1-800-686-7826.

-6-

(12) A prehearing conference will be held on July 8, 2008, at
10:00 a.m., in Hearing Room 11-C, on the 11l" floor, at the office
of the Commission, 180 East Broad Street, Columbus, Ohio
43215. The purpose of the prehearing conference will be to
discuss procedural aspects of the cases and to provide an
opportunity for the parties to conduct settlement discussions.

It is, therefore,

ORDERED, That the motion to intervene filed by the city of Cleveland be granted.
It is, further,

ORDERED, That local public hearings in these proceedings be held as set forth in
finding (9). It is, further,

o®o®k-0sF
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ORDERED, That the evidentiary hearing in these proceedings commence on
August 6, 2008, at 10:00 am, Hearing Room 11-C, 11lkl floor, at the offices of the
Comniissioxt,180 East Broad Street, Columbus, Ohio. It is, further,

ORDERED, That notice of the local public hearings be publish.ed as set forth in
finding (11). It is, further,

ORDERED, That a prehearing conference be scheduled for July 8, 2008, at 10:00
a.m., at the offices of the Commission. It is, further,

ORDERED, That a copy of this entry be served upon all parties of record.

THE PUBLIC UTILITIES COMMISSION OF OHIO

By: Scott Farlcas
Attorney Examiner

^ /at

Entered in the Joumal
JUN 2 7 2008

/Q,,- ^-^^
Rene(! J. Jenkins
Secretary

0 0 () 0 -4SG
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4903.083 Public hearings on increase in

rates.

For all cases involving applications for an increase in rates pursuant to
section 4909.18 of the Revised Code the public utilities commission shall
hold public hearings in each municipal corporation in the affected service

area having a population in excess of one hundred thousand persons,
provided that, at least one public hearing shall be held in each affected
service area. At least one such hearing shall be held after 5:00 p.m. Notice
of such hearing shall be published by the public utilities commission once
each week for two consecutive weeks in a newspaper of general circulation
in the service area. Said notice shall state prominently the total amount of

the revenue increase requested in the application for the increase and shall
list a brief summary of the then known major issues in contention as set
forth in the respective parties' and intervenor's objections to the staff report

filed pursuant to section 4909.19 of the Revised Code. The public utilities
commission shall determine a uniform format for the content of all notices

required under this section. Defects in the content of said notice shall not

affect the legality of notices published under this section provided the public
utilities commission meets the substantial compliance provision of section

4905.09 of the Revised Code.

Effective Date: 01-11-1983

000066
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4905.70 Energy conservation programs.

The public utilities commission shall initiate programs that will promote and

encourage conservation of energy and a reduction in the growth rate of
energy consumption, promote economic efficiencies, and take into account
long-run incremental costs. Notwithstanding sections 4905.31, 4905.33,

4905.35, and 4909.151 of the Revised Code, the commission shall examine
and issue written findings on the declining block rate structure, lifeline rates,

long-run incremental pricing, peak load and off-peak pricing, time of day and
seasonal pricing, interruptible load pricing, and single rate pricing where
rates do not vary because of classification of customers or amount of usage.
The commission, by a rule adopted no later than October 1, 1977, and
effective and applicable no later than November 1, 1977, shall require each
electric light company to offer to such of their residential customers whose
residences are primarily heated by electricity the option of their usage being

metered by a demand or load meter. Under the rule, a customer who selects
such option may be required by the company, where no such meter is

already installed, to pay for such meter and its installation. The rule shall
require each company to bill such of its customers who select such option for
those kilowatt hours in excess of a prescribed number of kilowatt hours per

kilowatt of billing demand, at a rate per kilowatt hour that reflects the lower

cost of providing service during off-peak periods.

Effective Date: 01-01-2001

o®ooc8
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4909.18 Application to establish or change
rate.

Any public utility desiring to establish any rate, joint rate, toll, classification,

charge, or rental, or to modify, amend, change, increase, or reduce any
existing rate, joint rate, toll, classification, charge, or rental, or any
regulation or practice affecting the same, shall file a written application with

the public utilities commission. Except for actions under section 4909.16 of
the Revised Code, no public utility may issue the notice of intent to file an
application pursuant to division (B) of section 4909.43 of the Revised Code
to increase any existing rate, joint rate, toll, classification, charge, or rental,

until a final order under this section has been issued by the commission on
any pending prior application to increase the same rate, joint rate, toll,

classification, charge, or rental or until two hundred seventy-five days after
filing such application, whichever is sooner. Such application shall be verified
by the president or a vice-president and the secretary or treasurer of the

applicant. Such application shall contain a schedule of the existing rate, joint
rate, toll, classification, charge, or rental, or regulation or practice affecting

the same, a schedule of the modification amendment, change, increase, or
reduction sought to be established, and a statement of the facts and
grounds upon which such application is based. If such application proposes a
new service or the use of new equipment, or proposes the establishment or
amendment of a regulation, the application shall fully describe the new

service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs
from services or equipment presently offered or in use, or how the

regulation proposed to be established or amended differs from regulations
presently in effect. The application shall provide such additional information
as the commission may require in its discretion. If the commission

determines that such application is not for an increase in any rate, joint rate,

toll, classification, charge, or rental, the commission may permit the filing of
the schedule proposed in the application and fix the time when such
schedule shall take effect. If it appears to the commission that the proposals
in the application may be unjust or unreasonable, the commission shall set

the matter for hearing and shall give notice of such hearing by sending

http://codes.ohio.gov/orc/4909.1 8
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written notice of the date set for the hearing to the public utility and
publishing notice of the hearing one time in a newspaper of general
circulation in each county in the service area affected by the application. At
such hearing, the burden of proof to show that the proposals in the
application are just and reasonable shall be upon the public utility. After
such hearing, the commission shall, where practicable, issue an appropriate
order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any
rate, joint rate, toll, classification, charge, or rental there shall also, unless
otherwise ordered by the commission, be filed with the application in

duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred

to in such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail
all its receipts, revenues, and incomes from all sources, all of its operating
costs and other expenditures, and any analysis such public utility deems
applicable to the matter referred to in said application;

(C) A statement of the income and expense anticipated under the application

filed;

(D) A statement of financial condition summarizing assets, liabilities, and net

worth;

(E) A proposed notice for newspaper publication fully disclosing the
substance of the application. The notice shall prominently state that any

person, firm, corporation, or association may file, pursuant to section
4909.19 of the Revised Code, an objection to such increase which may
allege that such application contains proposals that are unjust and
discriminatory or unreasonable. The notice shall further include the average

percentage increase in rate that a representative industrial, commercial, and

residential customer will bear should the increase be granted in full; .

(F) Such other information as the commission may require in its discretion.

http://codes.ohio.gov/orc/4909.18
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Effective Date: 01-11-1983
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4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section
4909.18 of the Revised Code the public utility shall forthwith publish the
substance and prayer of such application, in a form approved by the public
utilities commission, once a week for three consecutive weeks in a
newspaper published and in general circulation throughout the territory in

which such public utility operates and affected by the matters referred to in

said application, and the commission shall at once cause an investigation to
be made of the facts set forth in said application and the exhibits attached
thereto, and of the matters connected therewith. Within a reasonable time
as determined by the commission after the filing of such application, a
written report shall be made and filed with the commission, a copy of which
shall be sent by certified mail to the applicant, the mayor of any municipal
corporation affected by the application, and to such other persons as the
commission deems interested. If no objection to such report is made by any
party interested within thirty days after such filing and the mailing of copies
thereof, the commission shall fix a date within ten days for the final hearing
upon said application, giving notice thereof to all parties interested. At such
hearing the commission shall consider the matters set forth in said
application and make such order respecting the prayer thereof as to it seems

just and reasonable.

If objections are filed with the commission, the commission shall cause a
pre-hearing conference to be held between all parties, intervenors, and the

commission staff in all cases involving more than one hundred thousand

customers.

If objections are filed with the commission within thirty days after the filing

of such report, the application shall be promptly set down for hearing of
testimony before the commission or be forthwith referred to an attorney

examiner designated by the commission to take all the testimony with

respect to the application and objections which may be offered by any
interested party. The commission shall also fix the time and place to take
testimony giving ten days' written notice of such time and place to all

parties. The taking of testimony shall commence on the date fixed in said

http://codes.ohio.gov/orc/4909.19
000072
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notice and shall continue from day to day until completed. The attorney
examiner may, upon good cause shown, grant continuances for not more

than three days, excluding Saturdays, Sundays, and holidays. The

commission may grant continuances for a longer period than three days
upon its order for good cause shown. At any hearing involving rates or
charges sought to be increased, the burden of proof to show that the

increased rates or charges are just and reasonable shall be on the public

utility.

When the taking of testimony is completed, a full and complete record of
such testimony noting all objections made and exceptions taken by any
party or counsel, shall be made, signed by the attorney examiner, and filed

with the commission. Prior to the formal consideration of the application by
the commission and the rendition of any order respecting the prayer of the
application, a quorum of the commission shall consider the recommended
opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally.

Thereafter, the commission shall make such order respecting the prayer of

such application as seems just and reasonable to it.

In all proceedings before the commission in which the taking of testimony is
required, except when heard by the commission, attorney examiners shall
be assigned by the commission to take such testimony and fix the time and
place therefor, and such testimony shall be taken in the manner prescribed
in this section. All testimony shall be under oath or affirmation and taken

down and transcribed by a reporter and made a part of the record in the
case. The commission may hear the testimony or any part thereof in any
case without having the same referred to an attorney examiner and may

take additional testimony. Testimony shall be taken and a record made in
accordance with such general rules as the commission prescribes and

subject to such special instructions in any proceedings as it, by order,

directs.

Effective Date: 01-11-1983

000073-
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4909.43 Filing rate increase application.

(A) No public utility shall file a rate increase application covering a municipal

corporation pursuant to section 4909.18 or 4909.35 of the Revised Code at
any time prior to six months before the expiration of an ordinance of that
municipal corporation enacted for the purpose of establishing the rates of

that public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to
section 4909.18 or 4909.35 of the Revised Code, a public utility shall notify,

in writing, the mayor and legislative authority of each municipality included
in such application of the intent of the public utility to file an application, and

of the proposed rates to be contained therein.

Effective Date: 01-11-1983

000074
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4928.02 State policy.

It is the policy of this state to do the following throughout this state

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient,
nondiscriminatory, and reasonably priced retail electric service;

(B) Ensure the availability of unbundled and comparable retail electric
service that provides consumers with the supplier, price, terms, conditions,

and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and

suppliers and by encouraging the development of distributed and small

generation facilities;

(D) Encourage innovation and market access for cost-effective supply- and
demand-side retail electric service including, but not limited to, demand-side
management, time-differentiated pricing, and implementation of advanced
metering infrastructure;

(E) Encourage cost-effective and efficient access to information regarding
the operation of the transmission and distribution systems of electric utilities

in order to promote both effective customer choice of retail electric service
and the development of performance standards and targets for service
quality for all consumers, including annual achievement reports written in

plain language;

(F) Ensure that an electric utility's transmission and distribution systems are
available to a customer-generator or owner of distributed generation, so that

the customer-generator or owner can market and deliver the electricity it

produces;

(G) Recognize the continuing emergence of competitive electricity markets
through the development and implementation of flexible regulatory

treatment;

0000"'5
http://codes.ohio.gov/orc/4928.02 4/15/2009
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(H) Ensure effective competition in the provision of retail electric service by

avoiding anticompetitive subsidies flowing from a noncompetitive retail

electric service to a competitive retail electric service or to a product or
service other than retail electric service, and vice versa, including by

prohibiting the recovery of any generation-related costs through distribution

or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable

sales practices, market deficiencies, and market power;

(]) Provide coherent, transparent means of giving appropriate incentives to
technologies that can adapt successfully to potential environmental

mandates;

(K) Encourage implementation of distributed generation across customer
classes through regular review and updating of administrative rules
governing critical issues such as, but not limited to, interconnection

standards, standby charges, and net metering;

(L) Protect at-risk populations, including, but not limited to, when

considering the implementation of any new advanced energy or renewable

energy resource;

(M) Encourage the education of small business owners in this state regarding
the use of, and encourage the use of, energy efficiency programs and

alternative energy resources in their businesses;

(N) Facilitate the state's effectiveness in the global economy.

In carrying out this policy, the commission shall consider rules as they apply
to the costs of electric distribution infrastructure, including, but not limited

to, line extensions, for the purpose of development in this state.

Effective Date: 10-05-1999; 2008 SB221 07-31-2008

000076

http://codes.ohio.gov/orc/4928.02



LdW111A1 -\/I\V - Y7L7.VL I Vll4y V1 OL0.L\. 0.O LU 11LtLUa i&. uo ovi r.vvu uuu bv uu.

4929.02 Policy of state as to natural gas

services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and

reasonably priced natural gas services and goods;

(2) Promote the availability of unbundled and comparable natural gas
services and goods that provide wholesale and retail consumers with the
supplier, price, terms, conditions, and quality options they elect to meet

their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving
consumers effective choices over the selection of those supplies and

suppliers;

(4) Encourage innovation and market access for cost-effective supply- and
demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information regarding
the operation of the distribution systems of natural gas companies in order
to promote effective customer choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets
through the development and implementation of flexible regulatory
treatment;

(7) Promote an expeditious transition to the provision of natural gas services
and goods in a manner that achieves effective competition and transactions

between willing buyers and willing sellers to reduce or eliminate the need for

regulation of natural gas services and goods under Chapters 4905. and

4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services
and goods by avoiding subsidies flowing to or from regulated natural gas
services and goods;

000077
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(9) Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates,

prices, terms, or conditions of nonexempt, regulated services and goods of a
natural gas company and do not affect the financial capability of a natural

gas company to comply with the policy of this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential

consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with consumer

interest in energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers' counsel
shall follow the policy specified in this section in exercising their respective

authorities relative to sections 4929.03 to 4929.30 of the Revised Code.

(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter

the public utilities commission's construction or application of division (A)(6)

of section 4905.03 of the Revised Code.

Effective Date: 06-26-2001; 2008 SB221 07-31-2008

000078
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The Office of the Ohio Consumers' Counsel ("OCC) the City of Cleveland, the

Ohio Partners for Affordable Energy, the Neighborhood Environmental Coalition, the

Empowerment Center of Greater Cleveland, the Cleveland Housing Network, and the

Consumers for Fair Utility Rates ("Citizens Coalition") (collectively "Joint Consumer

Advocates") apply for rehearing of the October 15, 2008 Opinion and Order ("Order")

issued by the Public Utilities Commission of Ohio ("Commission" or "PUCO").

Tbrough this Joint Application for Rehearing, the Joint Consumer Advocates seek to

protect approximately 1.2 million residential utility customers of The East Ohio Gas

Company d/b/a Dominion East Ohio ("DEO" or "Company") from the consequences of

the straight fixed variable ("SFV") rate design ordered by the Commission.

Fursuant to R.C. 4903.10 and Ohio Adm. Code 4901-1-35, the Order was unjust,

unreasonable and unlawtW and the Commission abused its discretion because:

A. The Commission erred wben it failed to comply with the
requin;ments of R.C. 4903.09, and provide specific findings of fact
and written opinions that were supported by record evidence.

B. The Commission erred by approving a rate design for a two-year transition
period withaut estabfishing R.C. 4909.18 and R.C. 4909.19 as goveming
the process for detemiining the rate design that will be implemented after
the two-year transition period.

C. The Commission erred by approving a rate design that includes an
increase to the monthly residential cusbomer charge without
providing consumeis adequate notice of the SFV rate design
pursuant to R.C. 4909.18, R.C. 4909.19 and R.C. 4909.43.

D. The Conmvssion erred by approving an SFV rate design that
discourages customer conservation efforts in violation of R.C.
4929.05 and R.C. 4905.70.

E. The Commission erred by approving a rate design that
unreasonably violates prior Commission precedent and policy.

000033



The reasons for granting this Joint Application for Rehearing are set forth in the

attached Memorandum in Support. Consistent with R.C. 4903.10 and the Joint Consumer

Advocates' clainis of error, the PUCO should reverse its Order.

Respectfully submitted,

Serio, Counsel ofRecord
S. Sauer

Gregory J. Poulos
Assistant Consumers' Counsel

Oftice of the Ohio Consumers' Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
614-466-8574 (Telephone)
614-466-9475 (Facsimile)
serio : occ.state.oh.us
sauer@occ.state.oh.us
noulosCâ oec.state.oh us

Robert J. Triozzi, Director of Law
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I. INTRODUCTION

In this case, the Commission is placing its desire to ensune that DEO has

sufficient revenues to cover its fixed costs over the interests of residential customers' and

their desire to engage in conservation efforts. The Commission has identified two ways

to protect the Company's revenue stream: (1) a straight fixed variable rate design; and (2)

a decoupting mechanism. A straight fixed variable rate design provides the utility with

greater guaranteed revenues by dramatically increasing the fixed monthly customer

charge. In addition to greater guaranteed revenues the utility does not have to account for

and refund to its customers any over-recovery, as would be necessitated by a rate design

with a decoupling mechanism. Before the Commission makes an ultimate decision it

should have all the facts and analysis it requires on the reeord.

In the Conunission's Order there is recognition that indeed all facts and analysis

are not available by the fact that the Commission has identified certain issues that must

be fiuther analyzed by the Company and/or other interested parties (e.g. the DSM

Collaborative) who were ordered to perform studies and provide the Commission with

certain information on a prospective basis.2 The Commission is attempting to fill gaps in

the record evidence it needs to make a decision on the appropriate rate design, by

ordering these studies. A better course of action would be to order thex studies and

evaluate the results before implementing such dramatic changes in the way DEO charges

its customers. Thus, a more complete evaluation intended to fully understand the

implications of implementing the SFV rate design is imperative. Following such an

' TUis inteiest was clearly displayed by the handreds of residential customcrs who attended the
Local Public Hearings, the over 175 residentlal customera who testified at the Local Pubtic
Hearings and the over 275 letters submitted on the record, in opposition to the SFV nate design.

=Orderat23,25and27.
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evaluation, the interested parties should be entitled to their due process rights as the

Commission undertakes a process to review the impacts of the SFV rate design, and

determine the appropriate rate design going forward.

The Commission should reconsider its decision to implement the SFV rate design

for a number of legal atguments made by paities opposed to the SFV rate design. DEO

did not request the SFV rate design in its rate case application ("Application") and

therefore failed to provide the customer notice required under Ohio law. In addition, the

SFV rate design sends an improper price signal to the customer and adversely inapacts the

customers' conservation efforts by extending the payback period for energy efficiency

investments. The SFV rate design unreasonably increases the fixed monthly customer

charge in violation of the regulatory principle of gradualism.

The Joint Consumer Advocates are particularly concerned about the effects of the

SFV rate design on Ohio's working poor. From a social justice standpoint, a pubfic

policy that forces a straggling family living just above the poverty line in a small

apartment with the themtostat ttuned low to pay as much as Commercial and Industrial

customers whose usage is as high as 3,000 Mcf per year, and homeowners with large

homes is unconscionable. The Company and the Contmission Staff have failed to

demonstrate that such subsidies are not occuaing. They have failed to provide evidence

to demonstrate that all, or even a majority of low-income customers are using more

natoral gas than large customers, and they have failed to establish a public policy

rationale for charging low- users the same amount as large users. Finally, the low-

income pilot program as ordered by the Comrnission in these cases is a smaller program

than the pilot program ordered in the Duke Energy-Ohio ("Duke") rate case, despite the

2



fact that DEO is three times the size of Duke, and the well documented economio

problems itt DEO's service territory.

The Commission is strongly and respectfully urged to encourage conservation and

protect vulnerable Ohioans by rejecting the straight fixed variable rate design and

returning to the current rate design or adopting a decoupling mechanism with appropriate

consumer safeguards.

II. PROCEDURAL HISTORY

On July 20, 2007, DEO filed a Pre-Filing Notice of its intent to increase rates for

the natural gas distribution service that is provided through its gas pipelines. On August

30, 2007, DEO filed its Application in these cases ("Rate Case"}, to increase the rates that

customers pay.

Motions to Intervene were filed by the OCC,' Stand Energy Corporation

("Stand")," OPAE,3 Ohio Energy Gmup ("OEG'),6 Interstate Gas Supply, inc. ("IGS"),'

the City,e the Citizens Coalition,' Integrys Energy Services, Inc. ("Integrys"),10 Dominion

Retail, Inc. ("Dominion Retair%" Industrial Energy Users-Ohio ("IEU"),fz Utility

3 OCC Motion to Intervene (September 12, 2007).

° Stand Motion to Intervene (November 21, 2007).

5 pPAE Motion to Intervene (July 26, 2007).

6 OEG Motiob to Intetvene (August 1, 2007).

' IGS Motion to Intervene (August 17, 2007).

s Ciry Motion to Intervene (June 17, 2008).

9 The Citizen Coalition's Motion to Intervene (August 10, 2007).

10 Jntegys Motion to Intervene (January 7, 2008).

" Dominion Retail Motion to lnterveue (September 17, 2007).

12 JEU Motion to lntervene (September 24, 2007). (IEU on June 19, 2008 witbdrew from these cases).
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Workers Union of America ("Union")," Ohio Oil and Gas Association ("OOGA"),14 and

Direct Energy Services, LLC. ("Direct").15

On September 13, 2007, the Company filed the direct testimony of nine Company

witnesses and outside experts. On May 23, 2008, the PUCO Staff filed its Staff Report of

Investigation ("Staff Report") and the Report of Conclusions and Recommendations on

the Financial Audit by Blue Ridge Consulting Services, Inc. ("Blue Ridge Report").

On September 20, 2007, DEO filed a first Motion to Consolidate its advanced

meter reading ("AMR") program application with the rate case Application. The AMR

Application was initialty filed in 2006, and sought recovery for the funds to be used by

the Company to pay for the AMR pmgram through a cost recovery charge to customers.16

The AMR Application projected AMR program costs of approximately $100-110 ntillion

'Then six months into the rate case review process, on February 22, 2008, DEO

filed a second Motion to Consolidate." This Motion to Consolidate sought to add yet

another revenue requirement to the Rate Case Application - this time a $2.6 billion (in

2007 dollars)1° Pipeline Infrastructure Replacement ("PIR") Application." The PIR

Application was initially filed as a "UNC" filing, or an unclassified 61ing, and assigned

" Unian Motion to Intervene (Decetnber 28, 2007).

19 OOGA Moiion to Intervene (Febtuaty 29, 2008).

's ISirect Motion to lnhervene (January 18, 2008).

16 AMR Application at 6.

"In the Matter ofthe Application ofthe East Ohio Gas Company d/b/a Dominion East Ohiof'orApprova!
of Tartfs to Recover Certaln Costs Associated with A Pipeline lnfrastruetare Replacement Program
Thmugh an Automatic Adjastment CJaase, And far Certain Accounttng Treattnent, Case No. 08-169-GA-
UNC, Motion to Consolidate, (February 22, 2008). (`PIR Case").

's Based on the fact that the Company anly calculates the P1R Application costs in terms of "2007 dollars"
and the fact that the AMR Application costs have already increased by 10% in less tban a year from $110-
$110 tnillion to $126.3 million, leads to inevitable c,onclosionthat the PIRApplication oosts will far and
away exceed the $2.6 billion price tag t}wt the Contpany has identified in this case.

'9 PIR Case, Application (February 22, 2008) at 11.
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Case No. 08-169-GA-UNC.

Between June 20 and June 23, 2008, OCC, DEO, OPAE, ]G5, Integrys, the City,

and the Coalition filed objections to the Staff Report, and Summaries of Major Issues.20

On June 23, 2008, OCC filed testimony of eight witnesses," and DEO filed the

Supplemental Testimony of three witnesses.u

On August 22, 2008, the parties to the cases entered into a Stipulation and

Recommendation ("Stipulation") that settled all issues except for the rate design issue

involving the fixed monthly customer charge. The major issues that OCC and the other

parties settled include, inter alia, a fair and reasonable revenue requirement, agreement to

establish a pipeline infrastracture program with reasonable price caps, and establishment

of a program to address the safety concems and replacement of risers in a reasonable time

period ? Under the Stipulation, all representatives of residential customers -- who will be

forced to bear the impact of the SFV rate design -- OCC, OPAE,r' the City, and the

Citizens Coalition have reserved their right to litigate the rate design issue. The PUCO

Staff, DEO and OOGA support of the SFV rate design which represents a radical

departure from decades of PUCO regulation of natural gas Local Disttibution Companies

20 OCC, DEO, OPAE, the City, and the Coalition were the only parties who filed objectiems that
specifically addressed the rate design issue that was the subject of litigation in the evidentiary
bearing.

" The following witnesses filed Direct Testimony on behalf of the OCC: Wilson Gonzalez, Steven
B. Hines, Beth E. Hixon, Frank W. Radigan, Trevor R. Roycroft, Patricia A. Tarner, James D.
Williams, J. Randall Wooltidge.

22 The following witnesses filed testimony on behalf of DEO: Vicki H. Friscic (Supplemental),
JefGey A. Murphy (Second Supplemental), and Michael J. Vilbert (Supplemental).

23 Stall'Ex. No. 3B (Puican Second Supplemental Testimony) at 2-3 (August 25, 2009).

2° OPAE is a provider of weatherization and essential infrastrucnue services to the low income
residential consumers within D6O's service territory.
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("LDCs") in Ohio. Noteworthy is that no group that purports to represent the interests of

eonsumers supported the SFV.

The Commission held ten local public hearings between and 7uly 28 and August

21, 2008,Z' and the evidentiary hearings were conducted between August 1 and 27, 2008.

On August 26, 2008, the OCC filed rebuttal testimony,16 and on August 27, 2008, DEO

filed surrebuttal testimony.27 The Attorney Examiners ordered an extremely short

briefrng schedule of only 14 days -- that incorporated the Labor Day Holiday -- for initial

briefs, and only 6 days for reply briefs and included an unprecedented fifteen page

]inzitation for the initial and reply briefs. As a result, OCC and other parties were forced

to make difficult decisions about what legal arguments could and eould not be advanced

given the constraints imposed by the Commission. The initial briefs were due on

September 10, 2008, and reply briefs due on September 16, 2008. An oral argument was

conducted on September 24, 2008.

The Commission issued its Opinion and Order ("Order") on October 15, 2008, in

which the Commission approved the SFV rate design, which all but ends the time-

honored practice of billing customers per cubic foot of the gas they use, which is the most

significant part of the customer distribution cost determined in a base rate proceeding.

III. STANDARD OF REVIEW

Applications for Rehearing are governed by RC. 4903.10 and Ohio Adm. Code

4901-1-35. This statute provides that, within thirty (30) days after issuance of an order

" Order at S.

26 OCC Ex. No. 22 (CDlton Rebuttal Testimony).

Z' DEO Ex. No. 1.5 (Murphy Surrebuttal Testimony).

®®0®-34
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from the Commission, "any party who has entered an appearance in person or by counsel

in the proceeding may apply for rehearing in respect to any matters determined in the

proceeding." Furthermore, the application for rehearing must be "in writing and shall set

forth specifically the ground or grounds on which the applicant considers the order to be

uureasonable or unlawful.'n8

In considering an application for rehearing, Ohio law provides that the

Commission "may grant and hold such rehearing on the matter specified in such

application, if in its judgment sufficient reason therefore is made to appear."="

Furthermore, if the Conmsission grants a rehearing and determines that "the original

order or any part thereof is in any respect unjust or unwarranted, or should be changed,

the Commission may abrogate or modify the same ***.'-30

The Joint Consumer Advocates meet the statutory conditions applicable to an

applicant for rehearing pursuant to R.C. 4903. 10. Accordingly, the Joint Consumer

Advocates respectfully request that the Commission grant rehearing on the matters

specified below.

IV. ARGUMENT

The Comnrission's Entry was unjust, unreasonable and unlawful in the following

particulars:
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A. The Commission Erred When It Failed To Comply With The
Reqairements Of R.C. 4903.09, And Provide Specific Findings Of
Fact And Written Opinions That Were Supported By Record
Evidence."

The Commission approved the SFV rate design for DRO's General Sales Service

("GSS") and Energy Choice Transportation Service ("ECTS") classes despite

acknowledging that there was insutEcient record evidence to support its decision, as is

evidenced by its ordering future studies intended to establish fmdings on a prospective

basis to validate its current decision. The areas of inquiry that the Commission has ordered

be reviewed are as follows: 1) DEO is to perfonn a review of the cost allocation

methodologies for the GSS/ECTS classes;" 2) following the end of the first year of the

low-income pilot program, the Commission will "evaluate the prograrn fbr its effectiveness

in addressing our concerns relative to the impact on low-use, low-income customeis;"

and 3) the DSM collaborative was ordered, as part of its review, "to develop energy

efficiency program design alternatives and should consider those alternatives in a manner

that striices a balance between cost savings and any negative ratepayer impacts." Thus,

the Convnission seems to recognize that its decision will cause harm to some customers

and it attempted to mitigate that hann through a series of band-aides and studies. The clear

and present fact remains that customers simply would be better off without the SFV and

approval of the rate design as originally proposed by DEO.

R.C. 4903.09 requires the Cotnmission to provide specific findings of fact and

written opinions supported by record evidence. R.C. 4903.09 states:

" Tongren Y. Aub. UCiI. Comrn. (1999), 85 Oluo St. 3d 87.

Order at 25.

Id at 27.

^a Id. at 23.
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In all contested cases heard by the public utilities
commission, a complete record of all of the proceedings
shall be made, inchrding a transcript of all testimony and of
all exhibits, and the commission shall file, with the records
of such cases, fmdings of fact and written opinions setting
forth the reasons prompting the decisions arrived at, based
upon said findings of fact.

In these cases, the Commission absent current and complete record evidence is

attempting to create validation and support for its order to implement an SFV rate design

through these prospective studies that could provide suffrcient evidence to warrant the

PUCO's reversal of its current position on the SFV rate design.

The Commission in its Order stated it was approving "[the SFV rate design for]

the first two years of this transition period."38 The Commission's Order for selected

studies is inappropriate and a more cornprchensive study is necessary to detennine if the

SFV rate design is just and reasonable and should be continued beyond the first two years

of this transition period for the reasons discussed below. Moreover, there is no

explanation or understanding of what may occur at the cnd of this two-year period.

1. The Commissian Erred By Approving the SFV Rate Design
and Ordering the Company to Study the GSS Class Cost of
Service Study Prospectively.

The PUCO has failed to explain why as a policy matter it is just and reasonable to

have low-volume residential users subsidize high-volume Commercial and Industrial,

customers and high-use residential customers. Especially considering that in the

GSS/ECTS classes the highest use customers are Commercial and Industrial customers,

3s Order at 25.
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who use up to 30 times the natural gas that the average residential customer uses." The

goal of rate design should be to eliminate inter and intra-class subsidies to the maxilnum

extent possible, not create them. But, if a subsidy is unavoidable, as a policy matter the

rate design should be structured such that the high usets subsidize the low-users since

they generally contribute to system costs and are most likely making the least effort to

conserve our nonrenewable resources.

The Commission recognized that the Company's established GSS/ECTS rate

classes pose a potential inter-class allocation problem. The Commission Order stated:

Therefore, the Commission is approving the fust two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Commission believes
that a review of the cost allocation methodologies for the
GSS/ECTS classes is appropriate. Therefore, DEO is
directed to complete the cost allocation study required in
the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and
reeommendation regarding whether the GSS/ECTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the clasaes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a reoommended cost allocation per class.
Upon review of the aost allocation study, the Commission
will be estabGshing a process that will be followed to
determine the apprnpriate rates in year three and beyond, as
soon as practicable.S7

It is unclear why the PUCO has ordered the Company to perform a study within 90 days,

of its Order, but absent knowing what the results of the study are, the PUCO has

demonstrated a willingness to wait for two years before addressing the study's results. It

is unrefuted that DEO's GSS class is comprised of non-homogeneous residential and

36 Based on average residential usage of 99.1 Mcf per year (Tr. Vol. IV (Murphy) at 17-18 (Aug.
25, 2008), and proposed maximum GSS class cnstomer usage of 3,000 per year.

37 Order at 25-26.
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non-residential consumers with widely varying usage. The average residential customer

in DEO's service territory uses 99.1 Mcf per year.38 The average non-residential GSS

customer uses 390 Mcf per year, or almost four times greater usage.34 However, the

largest consutnption nl the GSS class currently is in excess of 5,000 Mef per year.40 The

Company's justification for combining residential with Commercial and Industrial

customers in the GSS class was that such customers who use 1, 2, or 3 tslnes the amount

of gas as the average residential consumer exhibit similar load characteristics."' This

argament ignores that while the load profile may be similar at these lower usage levels,

there are other factors that demonstrate that the cost to serve these larger entities is

greater.02 This includes the amount of distribution pipe that is required because some of

these establishments may not be clustered in more dense urban settings.'3 Nonetheless,

this does not explain the inclusion of Commeroial and lndustlial customers who use more

than 300 Mcf per year and use up to 3,000 Mcf per year, and therefbre the GSS class

cannot be considered homogeneous relative to the residential consumers' usage.

Reliance on DEO's cost of service study to aupport the radical change to the SFV

rate design is equally inappropriate. The argument in favor of the SFV rate design is that

it aligns the customers' cost share with the burden that the user places on the system.44

Under the SFV rate design, no user should pay more than its appropriately allocated share

" 1Y. Vol. IV (Murpby) at 17-18 (Augusrt 25, 2008).

39Id. at 18-19.

40 Staff Ex. No, 3B (Puican Second Supplemental) at SEP lA, 1B, 2A, and 2B (Augoat 25, 2008).

d1 Tr. Vol. N(Murpby) at 32 (Augnst 25, 2008).

41 OCC Ex. No. 21(Radigau Direct Tesamony) at 6-8 (June 23, 2008).

" OCC Ex. No. 22 (Colton Surrebuttal Tesdmony) at 30-35 (August 26, 2008).

' hU•I .ri org(mhs/electricitv/rate des enery eff SVF REEF iul-OS ndf A Rate Design to Enmarage

Energy Efflcienay and Reduce Revenue Regutrements, at 8 (David Ivtagnus Boonin) (July 2008).
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of fixed costs. However, the rword does not establish that all customers in the GSS class

plaoe the same burden on the system.45 Without any more detail in the coat of service

study, it is un-determined and un-determinable for this case who is actually responsible

for the fixed costs that are recovered through the SFV rate design. Therefore, the same

fixed charge should not be levied on residential customets and non-residential large usage

(in excess of 300 Mef per year) customets in the GSS class.

Absent actual homogeneous membership in the GSS customer class, there

inevitabty will be misallocations among customers within the GSS class. This is an issue

that is addressed prospectively in the Stipulation.46 However, a future remedy for the

obvious current shorteomings of the class cost of service study relied upon in these cases

to support the SFV rate design does little to assist the low-use residential consumera who

will be most harmed by the SFV rate design during years I and 2. Moreover, it does

nothing to establish a legal record that supports the Commission's decision.

2. The Commissfon Erred By Approving a Low-Income
Pilot Program Without an Adequate Record to Support
the Order.

The fact that there is an adverse affect on low-use customers as a result of

implementation of the 5FV rate design in these cases is without question. The

Commission in its Order stated:

We reeognize that, with this change to rate desigo, as with
any change, there will be some customers who will be

ss OCC Ex. No. 21 (Radigan Direet) at 24 (Jmte 23, 2008) ("' •' t6ture olass cost of service studies should
nnt assume, as DEO has done here, that the cost of service laterals and meters and regolators is independent
of the size of the castomers. Rather, these costs should have been allocated based on either the actust costs
of service laterats and roeters and regulators serving each class, or a sampling of the equipment that serves
customers in each class combined with estimates of the average costs for each type of equipment The
e)dsting cost of service study does not provide the detail needed to establish an average customer cost, or
the customer cosas that represent the costs of serving the lowest use customers in the class."),

46 Joint Ex. No. 1($tipulation) at 11, (Augost 22, 2008).
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better off and some cust.omers who will be worse off, as
compared with the existing rate design. The levelized rate
design will impact low-usage customers more, since they
have not been paying the entirety of their fixed costs under
the existing rate design. Higher use customers who have
been overpaying their fixed costs will actually experience a
rate reduction.°'

The Commission's Order makes the statement that low-usage customers have not

been paying the entirety of their fixed costs. This statement is made without citation, and

without any prior Commission precedent that found that high-usage customers were over-

paying fixed costs under the previous rate design. ht fact, prior to the current proceeding

and the recent Duke rate case, the PUCO has never made such a finding of fact. Instead

customers are being forced to accept the financial fallout from this unsubstantiated claim

being transformed into fact. While the record is clear as to the impact that the SFV rate

design bas on low-use customers; however; the actual impact that an SFV rate design will

have upon DEO's low-income cnstomers, especially non-PIPP low-use and low-income

customers, is unknown and debatable.

The record in these cases does not answer the question of how the SFV rate

design impacts the low-income customer. It would seem axiomatic that such a

fundamental question would be fully explored and analyzed prior to approving such a

dramatic change in policy, and not after-the-fact. The Commission has approved the

SFV rate design without a fall and complete understanding of the harm that it may oause.

Using another governmental regulation analogy, this would be the equivalent to requiring

°' Order at 26.
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the FDA to grant approval unless it could pmve the drug was harmful.'r " 50 It is the

responsibility of the manufactarer to demonstrate that the product is not dangerous.s'

Similarly it should not be the PUCO or the intervening parties' responsibility to prove

that the SFV rate design is not just and reasonable, but instead it is the Company's burden

to prove that it is just and reasonable."

The SFV rate design approved by the Commission is bad public policy for DEO's

low usage and low-income residential customers who will now be forced to subsidize

DEO's larger use commercial, industrial and residential customers. The SFV rate design

has the etfact of making the distribution cost per Mef that a customer faces higher at

lower consumption levels than at higher consumption levels.s' Such a rate design is

inherently unfair to low-usage low-income customers, who because of their limited

means, likely live in smaller dwel.lings, such as apartments, and use less naturat gas than

homeowners with larger homes. The SFV rate design is not only unfair to these

customers with small incomes, it is extremely insensitive in its timing; coming on the

heels of several years of belt-tightening by America's working poor, amidst a nationwide

°8 In the Matter oftke Appitcation of Ohio Edfson Company, The Cleveland Eieetricllluminating
Company and The Toledo Edison CompanyforAuthority to Establr.sh a Staedard Service O,Jf er

Pursuant to R.C. 4928.143 in the Form ofan Eleetric Security Plan, Case No. 08-935-EI.SSO,
Piefiled Testimony of Ricbard Cahaan at 17-18 (Octaber 6, 2008).

'o !d.

50 Id.
s^ Id.

In a rate case, there is no dispute that the Coinpany has the burden of proving that its Application is just
and reasonable. R.C. 4909.18 states that, "[A]t such bearing, the burden of proof to show that the
proposals in the application are just and reasonable shall be upon the public ottlity°(Emphasis
added). R.C. 4909.19 also states, "[A]t any hearing involving rates or charges sought to be increased, the
burden of proof to show that the increased rates or charges are just and reasonable shall be on the
public nttllty." (Eniphasis added).

" Statt'Ex. No. 3D Puican Second Supplemental Testimony at Exhibit SEP-IA (August 25, 2008) (By
way of exaWte as usage increases the cost per Mcf decreases: 12 month usage of 5 Mef Proposed Bill
$167.25 Cast per Mcf ° $33.45;12 month usage of 100 Mcf Proposed Bill $362.72 Cost per Mcf=
$3.6272; and 12 month usage of 5000 Mcf Pmposed Bt71$12,405.60 Cost per Mcf =$2.4511).
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mortgage foreclosure crisis and with the country facing a looming recession, a fact

initially raised by Company witness Murphy, and uncontested in the record.5a

The Conunission states a concern with the impact that the change in rate structure

will have on some DEO customers, and recognizes that some relief is warrantod for these

customers; however, even without a study the Commission's Order is suspect.

In the Duke case, we approved a pilot program available to
a specified number of eligible customers, in order to
provide incentives for low-income customers to conserve
and to avoid penalizing low-income customers who wish to
stay off of programs such as PIPP. We emphasized in the
Duke case that the implementation of the pilot program was
irnportant to our decision to adopt a levelized rate design in
that case. Therefore, the Commission finds that DEO
should likewise implement a one-year low-income pilot
program aimed at helping low-income, low-use customers
pay their bills.

As in the Duke case, the customers in the low-income pilot
program shall be non-PIPP low-usage customers, verified
at or below 175 percent of the poverty level. DEO's
program should provide a four-dollar, monthly discount to
cushion much of the impact on qualifying customers. This
pilot program should be made available one year to the first
5,000 eligible customers.m

To the extent that the Commission has ordered this small offering to help low-use low-

income customers who will be penalized through the implementation of SFV, it is

entirely unclear why this benefit evaporates after one year when the SFV will be in place

for a longer period of time. Moreover, the Commission failed to explain how DEO -- a

company with almost 1.2 million residential customers or almost three times the number

54 DEO Ex. No.l.l (Murphp Direct Teatimony) at 21-22 (September 13, 2007).

Order at 26.
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of residential customers that Duke has (approximately 378,000)," and with the well

dootunented economic challenges in its service territory' -- should have such an

important program that is one-half the size of Duke's. If the low-income pilot is to have

any significance and benefit for non-PIPP low-income customers, then it must be

available to a comparable number of customers - which for DEO is 40,000 customers --

to take into account the larger number of DEO customers and the severe economic

conditions in the DEO service territory.

The Commission's Order establishes a rationale for the low-income pilot

program, but the Commission has no analysis to support how the approved pilot program

will be sufficient to achieve the stated purpose. The Order stated:

In the Duke case, we approved a pilot program available to
a specified number of eGgible customets, in order to
provide incentives for low-income austomers to conserve
and to avoid penalizing low-income customers who wish to
stay off of programs such as PIPP 5B

The pilot program is approved by the Conunission without the benefit of sufficient

understanding of the extent of the need that the Commission alleges to address. As OCC

witness Colton stated:

We found that exactly half (50%) of Ohio's low-income
natural gas customers had natural gas burdens of below the
minimum neoessary for those households to gain benefits
from participation in the Ohio PIPP.59

5fi

btm !/www nuco ohio eovlenrolibrarv/files/otillutilitiesdenteenorts/natlgpscustchoiceenroUmentde
Oe 7.ndf (as ofDeceniber 31, 2007 DEO bad 1,129,559 xesidendal costorners and Duke bad

378,281).

°T DEO Ex. No.1.1 (Murphy Direct Testimony) at 21•22 (September 13, 2007).

Ss Order at 26.

" OCC Ex. No. 22 (Colton Rebuttal Testimony) at 23-24 (August 26, 2008).
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A point that was convincingly made during the oral argument,60 and with no record

evidence to contradict Mr. Colton's projections, is ehat there could be as many as 54,000

low-income customers in DEO's service territory who are low-use customers.b' In such a

case, the Commission's pilot program for 5,000 customers for only one year constitutes

the proverbial drop in the bucket and will not come close to meeting the need or

achieving the goals.

Despite lacidng a full and complete understanding and appreciation of the impact

that the change in rate design will have on low-use/low-income DEO residential

customers, the Commission has approved the SFV rate design with a pilot program

supposedly important to its decision. However, the analysis of the impact of the pilot

piogram will not take place for a year after the SFV rates are implemented. The Order

states:

Following the end of the pilot program, the Commission
will evaluate the program for its effectivenesss in addressing
our concerns relative to the impact on low-use, low-income
custoaners.d2

Such a study, afler the implementation of the SFV rate design, will only serve to

demonstrate the adequacy or -- more likely -- the inadequacy of the pilot program. There

s" Tr. Oml Argwanent at 59-60 (Serio) (September 24, 2008) (Wel1, I gtuss the problem with that
assumption is Mr. Murphy's testimony identified articles that caDed C7eveland the poorest city In
the United States, yet under the Company's 24hour study only 15 percent of their customers ane at
ihe povertyleveL Those two things seem to contradict each other. How can you have the poorest
city in the couifry but only 15 percent of your customers are at the poverty level? Obviously, a
large number of low income customers fell through the cracks of the Conipany's study and are not
accounted for, and we should know bow those cussomers are impacted hefore a permanent change
is implemented.").

61 DEO Ex. No. 1.5 (Murphy Surrelnrital Testimony) at JAM 1.8 (August 27, 2008) (JAM 1.8 states PIPP
cus0omers at 108,167, 50% would be approxitnately 54,000).

0 Order at 27.
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is nothing in the Order that will assure a remedy to the harm the SFV rate design causes.

That is why a more expansive study with a process at the conclusion of the study is what

should have been ordered by the Commission.

3. The Commission Erred By Ordering an Evaluation of the DEO
DSM Energy Efficiency Programs Without Looking at the
Impacts the SFV Rate Design Has On These Programs.

The Commission ordered the demand side mjmagement ("DSM') collaborative to

perform a review of DEO's energy efficiency programs. The Commission stated;

Furthermore, we encourage the collaborative to address
additional opportunities to achieve energy efficiency
improvements and to consider prograros whicb are not
limited to low-income residential consnmers. As part of its
review, the collaborative should develop energy efficiency
program design alternatives and should consider those
alternatives in a manner that strikes a balance between cost
savings and any negative ratepayer impacts. The energy
efficiency programs should also consider how best to
achieve net total resource cost and societal benefits; how to
minimize unnecessary and undue ratepayer impacts; how
process and impact evaluation will be conducted to ensure
that programs are implemented efficiently; how to capture
what otherwise become lost opportanities to achieve
efficiency improvements in new buildings; how to
minimize `°free ridership" and the perceived inequity
resulting from the payment of incentives to those who
might adopt efficiency meastues without such incentives;
and how to integrate gas DSM programs with other
initiatives. Noting that the stipulation establishes a
collaborative and a threshold related to reasonable and
pnident DSM spending above the current $4,000,000
commitment, the Commission directs that the collaborative
shall file a report within nine months of this order,
identifying the economic and achievable potentiat for
energy efficiency improvements and program designs to
implement further reasonable and pntdent improvements in
energy efficiency.63

6' Order at 23.

18



While the Commission ordering a study is appropriate and needed, the Conunission's

directives for the study are incomplete and fail to also include a review of the SFV rate

design and the impact that it has on conservation and energy efficiency efforts (e.g.

extending the payback period).

The Commission's requirements for the DSM evaluation, as with the low-income

pilot and the cost allocation studies, are not comprehensive in nature and will not address

the impacts that the SFV rate design has on DEO's residential customers, a topic which

needs to also be studied. These studies ontynibble around the edges of the problems that

OCC has identified with the SFV rate design, and therefore, the Commission should

consider a more expansive study that will, in addition to the areas ordered by the

Commission to be studied, also study the SFV rate design and its impact on DEO's

GSSIECTS customers.

The Commission in its Order discusses a number of issues that require analysis,

but does not provide citation to the record to support its determination that the SFV rate

design is in the public interest. The Connnission stated:

Our analysis does not end there, however. Before strictly
applying cost causation, we must consider and balance
other important public policy outcomes of rate design.
Would striet application of cost causation discourage
conservation? Would it disproportionately impact
economically vulnerable consumers, including both low-
income customers and those on a fixed income? Will
customers undeistand the rate design? Does it generate
accurate price signals? Can it be implemented without rate
shock - that is, with sensitivity to gradualism? On balance,
what style of rate design will result in the best package of
possible public policy outcomes?"

" Order at 25.
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The Commission raises legitimate issues for consideration, and in order to properly

analyze each issue, the Commission should order an independent comprehensive DSM

conservation program evaluation. OCC also posits that these are questions that should be

answered before implementing SFV, not after. Such an evaluation would be comparable

to the independent study that the signatory parties in the Columbia Gas of Ohio, Inc. rate

case agreed upon." The scope of the independent study should be cooperatively

developed by DEO, Staff, OCC, OPAE and other interested parties, and should include,

but not be limited to, the effects of the SFV rate design on: consumption decisions,

conservation efforts and uncollectible account balances at all levels of income and usage

levels; low- use/low- income customers consumption pattems; PIPP enrollments and

arrearages; and, consutners energy efficiency investment decisions.

B. The Commission Erred By Approving A Rate Design For A
Two-Year Transltion Period Without Establisbing R.C.
4909.18 and R.C. 4909.19 As Governing The Process For
Determining The Rate Design That Will Be Implemented After
The'Iwo-Year Transition Period.

The Commission unreasonably implemented the SFV rate design for a two-year

transition period without establishing the process that will govern the determination of

the rate design for subsequent periods. The Commission Order stated:

Therefore, the Commission is approving the first two years
of this transition, however, prior to approval of rates for
rates of the third year and beyond the Commission
believes that a review of the cost allocation methodologies
for the GSS/ECTS classes is appropriate. Therefore, DEO
is directed to complete the cost allocation study required in

65 In the Matter of the Application of the Columbia Gas ofObio, Inc. for Authority to Amend Fi1ed Tari
to Increase the Rotes and Charges for Gas Distribution Service. Case No. 08-72-GA-Ant, et al., Joint
Stipulation at 19 (October 24, 2008).
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the stipulation within 90 days of this order. Upon
completion, DEO should submit a report and
recommendation regarding whether the GSS/ECTS classes
are appropriately comprised of both residential and
nonresidential customers or whether the classes should be
split. DEO shall also provide, if the recommendation is to
split the classes, a recommended cost allocation per class.
Upon review of the cost allocation study, the
Commission will be establishing a process that will be
followed to determine the appropriate rates in year
three and beyond, as soon as practicable.66

The Commission failed to discuss, let alone establish in its Order what process will be

used to determine appropriate rates beginning in year three, merely noting that it will be

establishing a process. Because the Commission's Order is silent on the details of the

process, there are more questions than answers. It is unclear if the process will be limited

to the Company and the PUCO. There is no detemiination as to whether there will be an

opportunity to chailenge the study, DEO recommendations, or the Comntission's decision

on the rate design in years three and beyond.

The extent of the uncertainty surrounding the studies it has ordered in these cases

and the process that the Commission ultimately relies upon for establishing rates in year

three and beyond are problematic. Consumer faith in the regulatory process necessitates

the Connnission not compromise due process by rubber-stamping a Company study.

Therefore argument for an extensive independent study that thoroughly analyzes the

impacts of SFV rare desiga on DEO's eustomers, as well as conservation efforts from all

perspectives is an important consideration for the PUCO as earlier argued. However, the

importance of an independent study is lost unless the Commission approves a proeess

that is transparent and inclusive with appropriate due process protections.

66 Order at 25•26 (emphasis added).
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Thcrefore, the Commission should on rehearing order a comprehensive

independent study of the SFV rate design, have the study docketed for all interested

parties, and establish the process in accordance with R.C. 4909.18 and R.C. 4909.19 so

that all interested parties will have the benefit of notice, fu11 discovery rights and an

opportunity to be heard on the determination of DEO's rate design far years 3 and

beyond.

C. The Commission Erred By Approving A Rate Design That Includes
An Increase To The Monthly Residential Customer Charge Without
Providing Consumers Adequate Notice Of The SFV Rate Design
ParsnaQt To RC. 4909.18, RC. 4909.19 And RC. 4909.43.

The notice requirements contained in R.C. 4909.18, R.C. 4909.19, and RC.

4909.43 are statutory and cannot be waived. The Commission in its Order unreasonably

relies on arguments from DEO and Staff by stating:

DEO and staff point out that the SFV rate design was not
proposed in the application, but was recommended by the
staff in the staff report that was issued eight months after
the application was filed. Therefore, DEO and staff
maintain that the statute did not require that the notice of
the application reference the SFV and that the authority
relied on by OCC is inapplicable 67

Under this interpretation, the explicit intent of consumer protection afforded by the

statute could be completely negated by Staff proposing changes desired by a utility.

Moreover, a decision by the Company to change its rate design position from its

Application to align with the rate design position in the Staff Report does not relieve the

Company of its statutory requirement to provide its customers with notice of the

substance of its application and at the time such notice is required - with its application -

6'Order at 27.
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- not after the staff report is issued. Whether initially proposed by the Company, or

adopted from a Staff proposal, does not change the fact that the notice requirements are

statutory.

In as much as DEO did not file for the SFV rate design, both of its notices to

consumers could not and did not mention the proposed rate design, and its impact and

implications for customers, and are thus deficient and fatally inadequate. The Ohio

Supreme Court has discussed the proper content of a public notice required by R.C.

4909.18(E) "'and R.C. 4909.19 in Committee Against MRT,Q9 stating:

While generally the published notice required under R.C.
4909.19 need not contain every specific detail affecting
rates contained in the application (indeed, such a
requirement would be highly impractical and unnecessarily
expensive), the court notes that the statute does require
that the "substance" of the application be disclosed; i.e.,
that the essential nature or quality of the proposal be
disclosed to those affected by the rate increases.
Although there is no specific test or formula this court can
apply in reviewing challenges made by subscribers with
respect to the sufficiency of the notice provided by a utility,
it is clear, given the purposes of the publication
reqaired by R.C. 4909.19, that a higLly innovative and
material change In the method of charging customers
should be included In the'otice.70

There can be no dispute that the move to the SFV rate design methodology - a rate

design that will almost triple the fixed portion of the customer charge for DEO residential

customer frem $4.38 or $5.70 per month to up to $12.50 or $15.40 per month - is a

highly "innovative and material change" that required disclosure to customers.

bs R.C. 4909.18(E): A pmposed notiee for newspaper publication fiffiy disclosing the substance of the
application. iMM

b9 Cma¢inee rlgtunst MRT et aC v. Pub. Util. Cbmm. (1977), 52 Ohio St.2d 231, 371 N.E2d 547.

70 Id. at HN2. (EmpLasis added).
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In Committee Against MRT, the Court concluded that the notice must set forth the

fact that the utility was seelcing approval of a measured rate service proposal. In reaching

its conclusion, the Court noted:

From reading the notice published in their local
newspapers, subscribers opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the PUCO, nor would they have had any
interest in participating in the hearings held before the
commission. Thus, because of the hisulticient notice,
appellants were not only deaicd an opportunity to
present evidence at the hearhigs before the commission
opposing the selection of the experimental area for
measured rate service, but also were denied the
opportuntty to cballenge the new rate service itselL"

The Ohio Supreme Court rr.quired the public notice to include reasonable

substance of the proposal so that consumers could determine whether to inquire farther as

to the proposal or intervene in the rate case.72 The Court also estabEished two components

that a company must meet to cstablish that the newspaper notice complies with R.C.

4909.18(E) and R.C. 4909.19. First, the company must demonstrate that the notice "fully

discloses the essential nature or quality" of the application." Secand, the notice mnst be

understandable and the proposal must be in a format "that consumers can determine

whether to inquire further as to the proposal or intervene in the rate case.'°'^ Meeting both

prongs is essential to providing an opportunity for every person to understand the full

context of the proposal and be able to file an objection.

"Id. at 234. (Lmptiasis added).

'Z Id, at 176.

' Ohio Assoc. ofRealtors v. Pub. iJtfl. Comm. (1979), 60 Ohio St. 2d 172,176,175.

'" Id at 176.
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DEO's notices failed to meet either of the components established by the Ohio

Supreme Court. First, on cross-examination, Mr. Murphy admitted that DEO's two

public notioes'S did not fully disclose the essential nature or quality of the straight fixed

variable rate design or the significant increase to the existing customer charge.

Q. And if I look at OCC Exhibit No. 19, can you tell
me where in the notice it indicates that the company was
requesting a straight fixed variable rate design that would
include a customer charge in excess of $5.70?
A. I don't see any specific reference to a straigbt
fixed variable rate design.76

Mr. Murphy also acknowledged that OCC Ex. No. 20 Legal Notice (May 30, 2008) dealt

predominantly with the pipeline replacement program and not the SFV rate design." In

addition, the public notice contained in the Commission's June 27, 2008 Entry'a was for

the purpose of advising consumers of the local public hearings. The June 27 Entry

mentioned the SFV rate design only in general terms" and it failed to disclose the

potential level of rates under the SFV rate design 80 DEO's notices failed to disclose both

the substance of the change in the SFV rate design currently proposed by the Company

and Staff, and the potential magnitude of the increase in the customer charge (from $4.38

or $5.70 to $12.50 or $15.40)$' -- the halhnark of the move to an SFV rate design.

Second, DEO's notices could not be deemed understandable because the notices

13 OCC Ex. No. 19 (AppTication Proposed Notice for Newspaper Publication) and OCC Ex. No_ 20 Legal
Notice (Notice of Appfieation to PUCO for Approval of Pipeline Replacement Cost Recovery Charge)
(May 30, 2008)_

9° Tr. Vol. IV (Murphy) at 41-15 (August 25, 2008). ( Emphasis added).

"Id.

's Bntry at 4•6 (June 27, 2008).

" Tr. Val. IV (Murphy) at 85 (August 25,2008).

60 Id at B.

81 Notices also did not alert custemrs to the Staff proposed $17.50 nanfldy fixed rate eharge
contained in the Staff Report.
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completely excluded the substance of the change that consumers need to understand, and

would not cause interested consumers to inquire further. Finally, DEO would be unable

to cure these deficient notices in a timely manner under R.C. 4909.43(B).

These notices were required to alert customers to the dramatic change to the rate

design that they would face because DEO's customers have never faced a similar

increase or modification to their fixed customer charge.82 Because the proposed SFV rate

design is such a dramatic change from the current DEO rate design, absent sufficient

notices, conswnera would have no reason to inquire further about the details of the

Company's Application. Therefore, DEO's notices in these cases were insufficient to

support a move to the SFV rate design as proposed by the Company and Sta and the

PUCO should therefore approve a rate design that inctudes a $5.70 monthly customer

charge and the Rider SRR consistent with the notices that the Company provided its

customers.

The Commission's Order unreasonably and unlawfully approved the SFV rate

design despite the fact that the impact on customers' bills resulting from such rate design

had not been sufficiently noticed pursuant to Ohio law. The notice requirements for an

application for a traditional rate case and for an alternative regulation case can be found

under R.C. 4909.18, 4909.19 and 4909.43. In this case, the Company failed to provide

consumers notice with sufficient detail of the residential rate design as approved by the

Commission.

R.C. 4909.18 provides that, unless otherwise ordered by the commission, the

public utility must file, along with its application to the commission, "[a] proposed notice

aZ OCC Ex. No. 21(Radigan Direct Testimony) at Attaclmtent FWR-2 (Iane 23, 2008).
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for newspaper publication fully disclosing the substance of the application." And,

irrespective of whether the utility is required to file such notice with the commission,

R.C. 4909.19 provides that the utility must publish once a week for three consecutive

weeks in newspapers of general circulation throughout the affected areas the substance

and prayer of its application.a' DEO provided the following notice to the mayors and

legislative authorities of each municipality pursuant to R.C. 4909.43:

As customer usage declines, base rates would be adjusted
automatically to keep our base rate revenues per customer
the same. Customers would still gain all of the benefits of
reduced gas costs, which comprise over three-fourths of a
typical customer's bill.s4

This notice describes a rate design that features a decoupling mechanism with annual

true-ups which is substantially different than the residential SFV rate design that the

Commission approved in its Order."

Furthermore, the notice does not describe the impact that a change to the rate

design would have on the customer charge. hi its Application, the Company proposed to

increase the monthly customer charge from $4.38 to $5.70 in the West Ohio Division,

and proposed no increase to the existing $5.70 monthly customer charge for the East

Ohio Divisioe. The Commission approved a rate design that that features a fixed

monthly customer charge of $12.50 in year one,87 and $15.40 in year two." These

dramatic increases to the monthly fixed charge are not explained to consumers anywhere

W R.C. 4909.19 (emphasis added).

14 PFN at Tab 5(July 20, 2007).

as Ozda at 25.

86 PF1V at Tab 5, Summary of Proposed Rates (July 20, 2007).

e7Orderat14.

08 Id.
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in the notices the Company provided. Therefore, the substance of the notice did not

sufficiently explain to consumers DEO's rate design that the Commission approved,

This is analogous to the Committee Against MRT, et. al. v. Public Util. Comm.

Case in which Cincinnati Bell Telephone through an R.C. 4909.18 rate proceeding

sought to change the existing rate design for its residential and business customers. In an

accompanying exhibit filed with the Commission, Cincinnati Bell described the nature

and effect of this new method of charging customers, whereby rates would be based on a

minimum fee plus a usage charge.84 However, except for a general reference to the

exhibits which did contain information on the proposed new service, no mention of the

service was made in the notices themselves'0 The Court stated:

From reading the notice published in their local
newspapers, subscribets opposed to usage rates would not
have known of the innovative plan being introduced by the
utility, would not have had any reason to view the exhibits
on file with the commission, nor would they have had any
interest in participating in the hearings held before the
cominission. Thus, because of the insufficient notice,
appellants were not oniy denied an opportunity to present
evidence at the hearings before the conunission opposing
the selection of the experirnental"area for measured rate
service, but also were denied the opportunity to challenge
the new rate service itself.

We therefore conclude that Cincinnati Bell, in order to
insure an opportunity for its subseribers to be heard, was
required under R.C. 4909.19 to specificaUy mention its
proposed measured rate service in its published notice
regarding rate inereases.

89 CommitteeAgatustMRT, et.al. v. Public UAiI Comm. (1977), 52 Ohio 3t 2d 231. (ln ttiis Case,
Duke's resideutial rete design is changing from a low customer charge with high volumetric
charge to a high customer charge with a low volumetric charge; whereas, in Commtuee Agalnst
MRT, Cincionati Bell was changing its rate desiga from a higb or flat fixed cLarge and no
volumetric charge to a low fixed charge and a volumetric cbarge.

90ld.
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DEO's notice in this case was likewise insufficient, and the Commission should

reverse its Order.

The Commission stated in its Order:

At those hearings, public testimony was heard from 57
customers in Youngstown, 15 customers in L,ima, 10
customers in Canton, 31 customers in AlTon,17 customers
in Cleveland, 15 customers in Geneva, 9 customers in
Marietta, and 32 customers in Garfield Heights. At each
public hearing, austomers were permitted to testify about
issues in theses cases. 91

It must be noted that even all of this opposition and outcry was based on the original

Company proposed customer charge increase from $4.38 to $5.70 in the West Ohio

Division, and no increase to the existing monthly customer charge for the East Ohio

Division.92 The Commission did not provide the public, as required under R.C. 4903.083,

with public notice regarding the fact that the Commission might approve future customer

charges of $12.50 and $15.40 per customer per month"

The Ohio Supreme Court has stated that the purpose of R.C. 4909.18(E) is "to

provide any person, firm, corporation, or association, an opportunity to file an

" Order at 5. It is noteworthy tbat the Commission is quick cite to the number of eostomacs who
testified at the Loenl Public hearings, yet the Order fai7s to demonsh'ate tbat the Conunission
actually heard the customers' concerns.

'Z DEO Pre6ling Notice at Tab 5("1 want to inform you that Dominion East Ohio intends to file a
request for a base rate increase for gas delirvery service and othar tariff chauges with Public
Utilities Comorission of Ohio (PUCO) in about 30 days. * * * would inorease the moMhly bill of a
typical East Obio residential customer by less than $4.50. West Ohio castomers would see a
monthty increase of less than $6, or 5 percent, whkb iueludea an lncrease in their monthly
servtce charpe. **' rhe company is proposing that rates be the sama forbolh Hast Ohi.o and
West Ohio. As a result, the uupact on West Ohio customers will be slightly ditterent than the
impact on East Ohio cw4toners.

93 Order at 14.
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objection to the increase under R.C. 4909.19." Without notice of the specific nature

and dramatic increases to the customer charge incorporated in DEO's residential rate

design, the public does not have the statutory opportunity to participate in the

proceedings.

Finally, the Convnission's ruling in this case seems to contradict the

Commission's more recent November 5, 2008 Finding and Order in PikelEastem that:

in particular, the Commission is concetned that the
appHcants are requesting waivers of its public notice
requirements, espeatally In light of the impact these
appticatlons would have on Individual ratepayers.
Furthermore, we believe that it is essential that the
applications contain sufficient information such that will
[sic] be able to consider the merits of the request. Without
the necessary notice to castomers and the requisite
information, the Commission is unable to appropriately
review these applications.95

In the Pike/Eastem cases, the Commission rejected the waiver request because of the

need for sufficient customer notice of the proposed changes. Yet in the DEO case, the

Conunission has approved the change in rate design despite the faM that customers

never received the necessary statutorily-required customer notice. This begs the

question, don't DEO's 1.2 million customers deserve the same level of notice as

PikelEastem customers?

Therefore, the Commission should grant reltearing on the basis that the Company failed

to provide its custamiers adequate notice of the SFV rate design as required by Ohio law.

99 Conemittee Against MRT, et. al. v. Public Util. Coom (1977), 52 Ohio St. 2d 231, 234.
(Emphasis added.).

95 7n the Matter of the Applicafion ofEastern Nataral Gas Company for Approval of aa Alternatlve Rate
Plan Proposing a Revenae Decoupling Meohanrsm, Case No. 08-940-GA-ALT, and In the Mater of the
Application ofPike Nataral Gas Companyfor Approval of an Alternative Rate Plan Proposing a Revenue
Decoupling Meehanrsm, Case No. 08-941-GA-ALT, Finding and Order (November 5, 2008) at 3-4.
(EmpLasis added).
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D. The Commission Erred By Approving An SFV Rate Design That
Discourages Customer Conservation Efforts In Violation Of R.C.
4929.05 And R.C. 4905.70.

The Commission's approval of an SFV rate design is contrary to Ohio poticy.

The SFV rate design does not promote customer efforts to engage in conservation of

natural gas, and instead would encourage increased usage of natural gas. Such a rate

design is con(rary to the State policy:

(A) It is the policy of this state to, throughout this state:

s+r

(4) Encourage innovation and market access for cost-
effective supply-and demand-side natural gas services and
goods;'

For a number of reasons, approval of an SFV rate design by the Conunission

impedes the development of DSM innovation in Ohio. For example, the SFV rate design

sends consumers the wrong price signal; will harm eonsumers who have invested in

energy efficiency by extending the payback period; and will take away control that

consumers have over their utility bills.

The Commission has a statutory duty to initiate programs that promote

conservation. R.C. 4905.70 states:

The public utilities commission shall initiate programs that
will promote and encourage conservation of energy and a
reduction in the growth rate of energy consumption,
promote economic eil'iciencies, and take into account long-
run incremental costs.

The SFV rate design serves the Company's liniited cost recovery interests, but fails to

promote conservation for the reasons discussed below. State policy and statutory

96 RC. 4929,02.
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mandates direct the Commission to act such that the rate design influence has a positive

effect on energy conservation.

The Conunission has the responsibility to approve rates that are just and

reasonable." An SFV rate design does not meet the State policy ofpromoting energy

efficiency's and violates the legislative mandate to the Commission to initiate programs to

promote and encourage conservation." It is important as part of the regulatory compact

to make energy efficiency a success, that the Commission consider not only company

incentives and revenues but also customer incentives to participate in programs. If

customers invest in energy efI'rciency only to see their payback periods extended, this

may have a chilling effect on continued investments in energy efficiency. Such an

outcome is anathema to the intent of the law. Therefore, the SFV rate design results in

the implementation of rates that are unjust and unreasonable, and the Commission should

reverse its Order.

1. The SFV rate design sends the wrong price signal to
consumers.

The Commission's Order improperly states that a "levelized rate design sends

better price signals to customers."10° It was widely argued that high natural gas

commodity prices generally send a signal to consumers that encourages conservation.101

73te SFV rate design contradicts that basic message because it decreases the volumetric

rate while significantly increasing the fixed portion. At a time when DEO's marginal

" R.C. 4909.18 and R.C. 4909.19.

9B RC. 4929.02(A)(4).

^ RC. 4905.70.

10° Order at 24.

101Tr. VoL IV at 65 (Murphy); aee also Staff Ex. No. 3(Paican Prefiled Testimeny) at 3-4 (July 31, 2008).
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I

costs for natural gas and energy prices generally are increasing, the SFV rate design

sends the wrong price signal to customers,i0' because as consumers use rnore natural gas

the per unit price decreases under the SFV design.10J In fact, in the second year of DEO's

proposed phase in of the SFV rate design, the highest usage customers (the top 33.26

percent),'°' will see a 1.32 percent to 28.34 percent decrease in their total bills from their

current bills.103 This is absolutely the wrong price signal to send consumers malting

decisions on the consumption of a precious natural resource.

The SFV rate design fails to send the proper price signal to encourage

conservation. The reasons for the Company's concem with the present rate design

(consisting of a lower customer charge and a higher volumetric rate) has to do with

collecting a fixed amount of revenue, no matter what the weather conditions and not the

desire for the customers to conserve. It must be noted that rates are set by the

Commission in order to permit the Company an "opportunity" to collect a fair rate of

return -- rates are not designed to "gttarantee° the utility anything.10fi The oppattiulity to

develop a more stable revenue stream can be addressed by the implementation of

decoupling mechanism with appropriate safegnards.

702 txC Ex. No. 21(Radigan Direct Testitnony) at 10.

103 StafCEx. No. 3B Puican Second Supplemental Testimony at Exhibit SEP-IA (August 25, 2008) (By
way of example as usage increases the cost per Mof decreases: 12 tnon(h usage of 5 MefProposed Bill
$167.25 Cost per Mcf =$33.45; 12 aronth usage of 100 Maf Proposed Bi11$362.72 Qost per Mcf
$3.6272; and 12 month usage of 5000 Mcf Proposefl Bill $12,405.60 Cost per Mcf =$2.4811 ).

101 Puican Supplearntal TesSnwny at Exhibit SEP-2B (At the 100.1 to l10 Mef usage level the percent
increase is positive for all usage levels above that the increase is negative which will apply to 33.26 percent
of DEO's GSS customers (100 percent- 66.74 percent).

1°5ld

106 Sluefeld Water Works & hnprovement Company v. Pub. Serv. Comm. oj'West Virginia, 435, Ck 675,
692 (Iune (1,1923) ("A public utility is entitled to such rates as will perqrit it to eam a reNm on the value
of the property which it employs for the convenience of the public' '' +; lmt it has no cmutitntional right to
profits such as are realized or anticipated in highly profitable enterprises or speculative venares.").
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The only conclusion that the Conunission should have reaohed in these cases is

that the price signal from the SF'V rate desige is improper. Therefore, the Commission

should reverse its Order approving the SFV rate design on rehearing because the resttlting

rates are unjust and unreasonable.

2. SFV rate design removes the customers' incentive to invest in
energy efficiency because the SFV rate design extends the pay
back period for energy efficiency Investments made by
consumers.

The Commission in its approval of the residential rate design improperly looked

at the conservation issue solely from the Company's perspective by stating "that a rate

design that prevents a company from embracing energy conservation efforts is not in the

public interest."'°' The PUCO failed to acknowledge that in order for DSM programs to

work, the Company needs consumers to participate. That means that customers need

incentives too. However, the PUCO has taken a giant step baokwards by acknowledging,

in its Order, ibat with the SFV rate design "there will be a modest increase in the payback

period for customer-initiated encrgy conservation measures.»10B

It is uncontroverted in the record, that those customers who'have invested in

additional home insulation and purchased more efficient furnaces and water heaters as a

rational response to increasing gas costs (and in response to State of Ohio policy) will see

their investment rettuns diminished and payback periods lengthened as a result of an SFV

rate design.109 The SFV rate design discourages customer eonservation. The SFV rate

design approved by the Commission is sufficiently different to materially alter customer

eoonomies when contemplating an energy efficiency investment.

10'Order at 22.

10H Id at 24.

'"' OCC Bx. No. 21 (Radigan Direct Testimony) at 14.
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As argaed by OCC, "[t]he SFV rate design does not maintain the costomer

incentive to conserve and to control their utility bi11s.""° Therefore, a decoupling

mechanism provides more of a "proper balaneo" between the Company and the

consumer, rather than an SFV rate design which only addresses the Company's need for

revenue stabilization. The decoupling mechanism addresses the Company's need for

revenue stabilization and removes the Company's disincentive to promote energy

efficiency and also rewards consumers who imest in energy efficiency. If the

Commission believes that DEO is under-earning and has a disincentive to promote

energy efficiency, then the PUCO should approve a rate design which incorporates an

appropriate decoupling mechanism. That approach would benefit both customers and the

Company. It was unreasonable for the PUCO to adopt the more extn;me SFV rate

design, which only benefits the Company.

The Conunission should reverse its Order approving the SFV rate design on

rehearing because the resulting rates are unjust and unreasonable.

E The Commtssion Erred By Approving A Rate Design That
Unreasonably Violates Prior Commission Precedent And Policy.

The PUCO has identified gradualism as one of the rogulatory principles that it has

incorporated as part of its decision-making process."' However, for gradualism to have

any legitimacy as a regulatory principle, it must be applied with a certain level of

consistency and transparency and not haphazartlly. Gradualism had been reGed upon in

prior cases in such a manner that customer charge increases were limited to $1.00 to

uo Id.

... OCC Ex. No. 21 (Redigen Direct Testimony) at Attuhment PwR-2 (June 23,2008).
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$2.00.112 However, in these cases, the PUCO Staff claims that almost tripling the

customer charge -- increases of $8.12 to $11.02 -- reflects gradualism."' The PUCO

appears to unreasonably rely on the Company and Staff argument that the principle of

gradualism has not been ignored by the implementation of the SFV rate design:

DEO and staff advocate that the SFV proposal contains
measures that satisfy the principle of gradualism. DEO
submits that the two-year phase-in of the SFV rates will
give the affected customers an opportunity to adjust to the
elimination of past subsidies.114

Accepting increases with a magnitude of $8.12 and $11.02 per customer per month over a

two- year period is done without any resemblance to the prineiple of gradualism, and

demonstrates the PUCO's failure to be guided by its own regulatory principles in these

cases. Such disregard for the principle of gradualism harms DEO's residential consumers

and the regulatory process.

In addition to thirty-three years of prior precedent, the PUCO should be guided by

the consumer outcry in these cases. The PUCO should not ignore the consumer

opposition voiced against the proposed SFV rate design. At the ten local public hearings

in these cases nearly 700 consumers attended with 175 pmviding testimony of which 63

testified against the SFV rate design. In addition, the docket contains over 270

handwritten and non-form letters filed by customers, nlany of whom are low- income

customers or elderly customers on fixed incomes. The oompelling argurnents made by

DEO's customers whose negative reaction and opposition to the rate shock that would be

caused by the SFV rate design should not be disregarded by the PUCO when deliberating

112 rd.

"' Tr. Vol. N(Puican) et 113-114 (August 25, 2008).

114 Order at 21.
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the rate design issue in these cases. The PUCO should heed its own words that were

generally spoken at each of the local public hearings:

The PUCO is not bound by staffs recommendations and we
may permit some of it and we might reject others. So at
this point no decision bas been made. We're here to
hear what you have to say before we make that
decision.15

The PUCO should accord significant weight to the public testimony -- from those who

will have to pay -- and reject the SFV rate design.

The Cotnmission's Order approved a rate design for DEO's residential customers

that features a fixed monthly customer charge of $12_50 in year one,16 and $ 15.40 in year

two.'° Thus, after one-year, eustomers will see their customer charge nearly triple.

Given that the current customer eharge is $5.70 (DEO's East Ohio Division) and $4.38

(DEO's West Ohio Division) per month, these increases are not gradual increases.

Rather these increases to the fixed portion of the customer charge represent enotmous

increases in the customer charge and they violate the principle of gradualism. The

Commission has consistently identified gradualism as one of the regulatory principles

that it has incotporated as part of its decision-making process. Yet in these cases, the

Commission ignored over thirty-years of precedent regarding the application of

gradualism to the customer charge. The Commission's failure to be guided by its own

regulatory principles in these cases is a reasonable basis for granting rehearing.

In a Columbia Gas, Case No. 88-716-GA-AIR, the Commission noted that the

Staff recommended a Customer Charge of $6.00, which was lower than the calculated

"g Tr. Local Pnblia Hearing Summit Glounty (Cammissioner Fergus) at 7 (August 21, 2008) (Emphasis
added).

"a Oider at 14.

1'7 Id.
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charge of $7.79, based on principles of gradualism and stabi5ty."B As part of its decision,

the Commission concluded;

While it is true that the customer charge proposed by the
staff might not recover all customer-related costs, it is
important to note that costs, while very important, are
not the only factor to consider in establishing the
charge. The Commission must also consider the
customers' expectations, acceptance, and understanding
in setting rates and balance these factors accordingly
with the determined costs."'

In accepting the Staff position in the Columbia Gas case, the Commission noted that

"[t]he StafPs application of the accepted ratenialcing principles of gradualism and

stability is reasonable.'°"°

Both the Staff Report and the Opinion and Order in another Columbia Gas, Case

No. 89-616-GA-A1R127 echoed the same belief in and reliance on gtadualism. The

Connnission noted that:

Staff contends that its proposed customer charge of $6.25 is
reasonable, since the customer charge is meant to pmvide a
utility only with a partial reeovery of its fixed costs and
since the charge it proposea is in keeping with the accepted
ratemaking principles of gradualism and stability.'22

The Cotnnvssion fiuther elaborated on these principles, when it ruled that:

"B In the Matter ofthe Applications of Colambia Oas of Ohio, Inc., to Fstabltsh a Uniform Rate for
Natura! Gas Serviee A'+tldn the Company's Lake Erie Region, NortAwest Regton Central Region. Ferstern
Region, and Sontheastern Region. Case No. 88-716-GA-AIR et. a], ("1988 Columlria daa), Opinion and
Order at 87 (October 17,1989).

19Id. at 89. Emphesis added.

120 Id.

'_' In theMatteroftheApplicationsofGbJnmbiaGas ofOhio, Inc., to Establisha Unrform RateforNataral
Gas Service Within the Company's Northwestern Region, Lake Erie Region, Central Region, EasYera
Region, and Soatheastera Regiax, Case No. 89-616-GA-AIR et al. {"1989 ColumUia Gas"), Opinion and
Ordar at 80-82 (April 5,1990).

'u 1989 Cotumbta Gas at 80.
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We heard a great deal of testimany at the local hearings
regarding the detrimental impact that an increase in the
customer charge would have on low- income customers
(See, Cincinnati Tr. 29-30, 54, 61, 93). We believe that It
is appropriate in this case to keep the customer charge
at Its current level in order to minimize rate shock that
would otherwise be experienced by residential
customers."

The Staff view of gradualism, as noted throughout the many Staff Reports, has

been in the context of Company-proposed customer charge increases of only $2.00 to

$4.00,124 In most cases, the Stafl'Report notes that in making its recommendation, the

Staff recognized and prescribed to ratemaking principles of gradualism within the

revenue distributions.'u This same language also appeared in Northeast Ohio, Case No.

03-2170-GA-AIR where the Staff Report stated, "[i]n reconunending customer charges,

Staff recognizes and prescribes to the established ratemaking principle of gradualism

within the revenue distribution."'Z`

The same or similar statement appears in the Cincinnati Gas & Electric, Case No.

01-1228-GA-AIR, Staff Report,'n in the Cincinnati Gas & Electric, Case No. 92-1463-

GA-A1R Stafl'Report,1 Columbia Gas of Ohio, Case No. 91-195-GA-AIR Staff

ia3ln the Matter of the Appltcadon oft8e CJncinnad Gas & Erectrtc Company for an Increase in Its Rates
for Gas Service to AII Jurisdictfona! Customers, Case No. 95-656-GA-AIIt, Opinion and Order at 46
(Desember 12, 1996). (Hmpbasis added.).

'2' OCC Ex. No. 21(Radigen Dimet Testimony) at Attactmunt FWR-2.

'I In tke Matter of tbe CompTabet and Appeal afO.cford Natural Gas Conrpany from Ordinance No. 2896,
Passed by the Council of the CYry ofOxford on February 7, 2006, Case No. 06-350-GA-CMR, StallReport
at 26 (September 19, 2007).

'26 In the Matter of tbe Applteation of Nordrea.se Ohio Natura7 Gas Corp. for an Increase in ius Rates and
Charges fbr Natural Gas Serviee, Case No. 03-2170-GA-AIIt, Staff Report at 44 (Augast 29, 2004).

12' In the Mader ofthe Application of t7re CYncinnati Gas & Etectrlc Company far an Increase in itr Gas
Rates in ita Service Territory, Case No. 01-1228-GA-Ant, Staff Report at 57 (January 1, 2002).

"' In the Matter of tbe Applfcatton ofthe Cincinnati Gas & Electrtc Company to Ftle an Appiicadon for an
Increase fri Gas Rates in its ServiceArea, Case No. 92-1463-GA-AIIt, StaffRepert at 29 (March 17,1993).
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Report,"' Dayton Power & Light Company, Case No. 91-415-GA-AIR Staff Report,10

and the River Gas Company, Case No. 90-395-GA-AIR Staff Report."'

The Commission in its Order contemplated the potential hannful effects of

rate shock from the SFV rate design, but never acted upon its query:

Before strictly applying cost causation we must consider
and balance other important public policy outcomes of rate
design. * * * Can it be implemented without rate shock -
that is, with sensitivity to gradualism?13'

Historically, the principle of gradualism has been accepted in the fonn of mitigating a

customer charge increase from $6.77 to $6.00"' or from $5.23 to $5.001° or even keeping

it at $5.70."' During that period when the gradualism principle was adhered to the

commodity prices were generally more stable. However, there is no evidence to support

an argument for adherence to the principle of gradualism only at a time when commodity

prices are at a lower level. The Commission should adhere to the principle of gradualism

when considering a $5.70 or $4.38 customer charges may increase to $12.50, or $15.40,

139In the Matter of the Application of Colamhia Gas of Ohio, Inc., to Increase Gas Sales and Certain
Tranrporta8on Rates Within its Servke Area, Case No. 91-195-GA-AIR, Staff Report at 58 (August 25,
1991).
131 In the Matter of the Application of the Dayton Power and Light Company forAathority to Amend its
Frled Tari, fjs to Increase the Rates and precedenfs Chargesfor Gas Service, Case No. 91-415-GA-AIR,
9tafFRepoA at45 (November 13, 1991).

"' In the Matter ofthe River Gas Comparty for Aathority to Amend its Filed TartfJ's to lncrease the Rates
and Charges for Gas Service, Case No. 90-395-GA-AIR, Staff Report at 31 (October 29,1990).

137 t7rder at 25.

"' In the Matter of the Application of the Cindnnatt Gas & h7ectric Company to File an Application for an
Increase in Gas Rates in its Service Area, Case No. 92-1463-GA-AIR, Staff Report at 29 (Maroh 17, 1993).

134In the Matter of t>re Application of the Dayton Power and Light Compmey for Aathority to
Amend Hs FiTed Tartffs to Increase the Rates and precedents Charges far Gas Service, Case No.
91-415-GA-A1R, Staff Report at 45 (November 13, 1991)_

1351n the Matter of the Application of the Cincinnati Gas & Electric Company for an Increase in Its Rates

for Gas Service to AII Jurisdictlonal Customers, Case No. 95-656-GA-A1R, Opinion and Order at 45-46
(December 12,1996).
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especially when the commodity prices are over $8.00/Mc£"b The need for gradualism

grows as consumers face greater costs; the need does not decline.

The problem with the Conunission's Order is that it is not a long-term move to

the SFV rate design. Should such a shift occur, it should be gradual with small

incremental increases in the fixed customer charge and with the opportunity to evaluate

its impact on customer conservation and affordability.

V. CONCLUSION

As demonstrated above, the Commission erred by approving a Straight Fixed

Variable rate design for several reasons. First, the Commission enEd when, in violation

of R.C. 4903.09, it failed to provide findings of fact and written opinions supported by

the evidence in the record. Second, the Commission's Order erred by unreasonably and

unlawfolly authorizing a residential rate design with customer charge increases that

exceed the notice provided consumers pursuant to R.C. 4903.083, R.C. 4909.18, RC.

4909.19 and R.C. 4909.43. Third, the Commission etred by approving an SFV rate

design that discourages conservation in violation of RC. 4929.02 and. R.C. 4905.70.

SFV sends the wrong price signals to DEO's consumers, extends the pay back period of

consumer irrvestments in energy efficiency, and thereby, does not remove customer

disincentives to invest in energy efficiency. Fourth, the extraordinarily large increase in

the customer monthly charge pmduced by the SFV rate design unreasonably violates the

Commission's prior precedent and policy of gradualism. For these reasons, the

Commission should grant OCC's Application for Rehearing.

` 31aFf Ex. No. 3(Puican Prefded Testlmny) at 4 (July 31, 2008) (SSO Piice has renged Som $8.612 in
January 2008 to $14.525 in July2008).
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