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MEMORANDUM CONTRA
APPELLANT'S MOTION FOR A STAY OF EXECUTION

SUBMITTED ON BEHALF OF APPELLEE,
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

This case challenges an area uniquely within the province and expertise of the

Public Utilities Commission of Ohio (Commission) - rate design. The Commission has

established, evaluated, and adjusted rates for public utilities for nearly a century. Here,

appellant Ohio Consumers' Counsel (OCC) challenges rates grounded in established rate-

setting principles that balance and promote competing utility and customer interests. The

levelized rates approved below mitigate impacts to customers and provide Duke Energy-

Ohio, Inc. (Duke), a reasonable opportunity to recover its costs to safely and reliably dis-

tribute natural gas to its customers.



OCC's motion lacks merit and should be denied, because, among other things, it

has failed to fulfill the bond required under R.C. 4903.16. Further, OCC's significant

delay in requesting a stay before this Court is a strong indicator of a lack of irreparable

harm. OCC made no request to the Commission to stay its order. Nearly nine months

have elapsed since the Commission's order became final and appealable. Seven months

have passed since OCC filed this appeal. OCC's tardy actions establish no immediate or

irreparable harm, indeed no justification whatsoever for staying execution of the Com-

mission's order. OCC's motion should be denied.

STATEMENT OF THE FACTS AND CASE

This case presents a narrow, technical challenge to how the Commission designs

rates for residential gas distribution service. There is no dispute that Duke needs (and

under Ohio law is entitled to) a rate increase, nor is there any opposition to the amount of

the increase. All parties, including the OCC, agreed upon the amount of the increase to

be collected from residential customers.

Duke filed an application to increase its gas rates that had been in effect since May

of 2002. Direct Test. of P. Smith at 3, Appendix at 56. Approximately 15 percent, or

$6 million of the revenue increase sought, was attributable to a net decline in average

sales per customer. Id. at 4, Appendix at 57. Duke has experienced real financial

impacts associated with this significant revenue erosion. Its natural gas operations were

projected to earn well below the return authorized by the Commission in 2002. Id. at 3,

Appendix at 56.
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As a result of extensive negotiations, a settlement agreement was executed by all

parties, including appellants OCC and the Ohio Partners for Affordable Energy (OPAE),

and filed on February 28, 2008. The settlement provided for a much smaller overall rate

increase, approximately 3 percent, well below that originally sought by Duke in its appli-

cation. See In the Matter of the Application of Duke Energy Ohio, Inc. for an Increase in

Gas Rates, Case Nos. 07-589-GA-AIR, et al. (hereinafter In re Duke Energy Ohio, Inc.)

(Opinion and Order at 6-12) (May 28, 2008), Appendix at 13-19; see also Settlement

Supporting Test. of P. Smith at 5-9, Appendix at 61-65.

The settlement agreement expressly carved out residential rate design for litiga-

tion. To understand what this means, it is helpful to understand the makeup of a monthly

gas bill. A residential customer's bill principally contains two components - a base rate

component and a commodity (cost of the natural gas itself) component. The rate design

challenged here applies only to a relatively small (20-25 percent) base-rate portion of a

total monthly bill that recovers the fixed and largely uniform costs of providing natural

gas service (piping, meters, etc.) to residential customers. Staff Report of Investigation at

30-3 1, Appendix at 33-34. See, e.g. Tr. I at 159, Appendix at 43; Settlement Supporting

Test. of P. Smith at 10-11, Appendix at 66-67. The cost of the natural gas itself consti-

tutes the lion's share balance of the customer's monthly bill. Historical gas rate design

has featured a relatively low, fixed customer charge and a higher variable or usage charge

that is collected based upon the residential customer's actual gas usage. Id. Although the

costs of providing natural gas distribution service are almost exclusively fixed in nature,

the utility's recovery of such costs has been largely dependent upon the level of gas sales
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to its customers. Staff Report of Investigation at 31, Appendix at 34. High gas prices

and declining gas sales have threatened Duke's ability to recover its reasonable costs of

serving customers. Id.

Average residential gas usage has consistently declined or remained flat since

1990. Id. at 30-31, 46-47, Appendix at 33-34, 37-38. Faced with deteriorating revenues,

Duke proposed a "decoupling" rider (Rider SD) to better recover its fixed costs and sta-

bilize its financial situation. As proposed, Rider SD would have been adjusted annually

to account for over- or under-recovery of such costs. Id. at 46, Appendix at 37. Alterna-

tively, the Commission's Staff chose to address the situation through a change in rate

structure that included a higher fixed charge and a lower volumetric rate to be phased in

over a two-year period. Id. at 31-33, 48, Appendix at 34-36, 38. Over two days of hear-

ings in March of 2008, the Commission heard testimony from nine witnesses regarding

rate design.

The Commission approved the settlement agreement and the levelized rate design

proposed by its Staff. In re Duke Energy Ohio, Inc. (Opinion and Order at 16-19) (May

28, 2008), Appendix at 20-23. The Commission found this rate design to be superior to

the Rider SD proposed by Duke because it embodies important ratemaking principles of

cost causation and gradualism, and because it spreads recovery of costs more evenly

throughout the year, serving to moderate winter heating bills. Id. at 18-20, Appendix at

22-24. Under this rate design, the higher fixed distribution charge is substantially offset

by a reduced volumetric base-rate charge for most residential customers and fully offset

for Duke's average residential gas users who should see little or no change in their

4



monthly bills. The Commission found the levelized design to be reasonable as part of an

overall package with many benefits for residential customers. Id. This package included

Duke's annual $3 million commitment to fund energy efficiency programs. To assist

low-income customers, the Commission also directed Duke to expand the size of its pro-

posed low-income pilot program to 10,000 customers (from 5,000) who are eligible to

receive monthly rate discounts. Id. at 19-20, Appendix at 23-24. Finally, the Commis-

sion ordered Duke to initially impose a smaller fixed charge, $15.00, delaying full imple-

mentation of the new residential rate design by several months. Id. at 20, Appendix at 24.

OPAE, prior to rehearing, moved the Commission to stay its order. OCC did not

make a similar request of the Commission. The Commission denied OPAE' s stay

request. OCC and OPAE sought rehearing which also was denied by the Commission.

In re Duke Energy Ohio, Inc. (Entry on Rehearing) (July 23, 2008), Appendix at 25-31.

This appeal was filed on September 16, 2008, just over seven months ago. The new lev-

elized rate design and rates approved by the Commission below have been in effect dur-

ing this period.

ARGUMENT

Proposition of Law No. I:

OCC's failure to fulfill the statutory prerequisites of R.C.
4903.16 is fatal to its request for a stay order. Consumers'

Counsel v. Pub. Util. Comm'n, 61 Ohio St. 3d 396, 403, 575
N.E.2d 157, 162 (1991).

Unless otherwise specified, an order of the Commission is effective immediately

upon journalization. Ohio Rev. Code Ann. § 4903.15 (West 2009), Appendix at 1-2.

5



There is no constitutional right of appeal of a Commission decision. City of Columbus v.

Pub. Util. Comm'n, 170 Ohio St. 105, 107, 163 N.E.2d 167, 170 ( 1959). That right has

been created by the General Assembly and its exercise is subject to a number of require-

ments delineated in Chapter 4903. One such provision, R.C. 4903.16, outlines the pro-

cess to be followed by a challenging party seeking to stay execution of a Commission

order:

A proceeding to reverse, vacate, or modify a final order ren-
dered by the public utilities commission does not stay execu-
tion of such order unless the supreme court or a judge thereof
in vacation, on application and three days' notice to the com-
mission, allows such stay, in which event the appellant shall
execute an undertaking, payable to the state in such a sum as
the supreme court prescribes, with surety to the satisfaction
of the clerk of the supreme court, conditioned for the prompt
payment by the appellant of all damages caused by the delay
in the enforcement of the order complained of, and for the
repayment of all moneys paid by any person, firm, or corp-
oration for transportation, transmission, produce, commodity,
or service in excess of the charges fixed by the order com-
plained of, in the event such order is sustained.

Ohio Rev. Code Ann. § 4903.16 (West 2009) (emphasis added), Appendix at 2.

The bond requirement of R.C. 4903.16 has been the subject of the Court's

jurisprudence on several occasions. The Court has determined "that there is no automatic

stay of any [PUCO] order, but that it is necessary for any person aggrieved thereby to

take affirmative action, and if he does so he is required to post bond." City of Columbus,

supra; Keco Industries, Inc. v. Cincinnati & Suburban Bell Tel. Co., 166 Ohio St. 254,

258, 141 N.E.2d 465, 468 (1957). In Keco, for example, the Court found, by reference to

R.C. 4903.16, that:
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From this section it is clear that the General Assembly
intended that a public utility shall collect the rates set by the
commission's order, giving however, to any person who feels
aggrieved by such order a right to secure a stay of the collec-
tion of the new rates after posting a bond.

Keco, 166 Ohio St. at 257, 141 N.E.2d 468 (emphasis added). The Court has concluded

that the bond requirement applies to governmental appellants, such as municipalities.

City of Columbus, supra. While mootness did not require the Court to reject OCC's stay

motion, a 1991 decision is nonetheless instructive for this case. Consumers' Counsel v.

Pub. Util. Comm'n, 61 Ohio St. 3d 396, 403-404, 575 N.E.2d 157, 162 (1991). In that

case, the Court noted that R.C. 4903.16 would have governed OCC's stay request, that

the statute's bond requirement would have applied, and that OCC's failure to post a bond

would have precluded it form obtaining a stay under the statute had the Court needed to

reach the issue. Id.

OCC cites the City of Columbus case for the proposition that R.C. 4903.16 is pat-

ently designed to apply to a public utility that is dissatisfied with rate orders of the Com-

mission. While it is correct that G.C. 614-70 did allow a public utility or railroad to place

challenged rates into effect upon the posting of a bond, that early statute was in effect for

only two years until its repeal in 1913. 102 Ohio Laws 549, 573 (Sec. 73); 103 Ohio

Laws 804, 817 (Sec. 47 - repealed), Appendix at 80. Thereafter, the General Assembly

enacted Section 548 to the General Code, that removed any specific limitation to a bond-

ing requirement for only public utilities or railroads, and essentially adopted the current

structure of R.C. 4903.16. See 103 Ohio Laws 804, 815 (Sec. 37), Appendix at 79. In

any event, OCC miscasts the substance of the City of Columbus case, where the Court
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held that: (1) appeals of final orders of the Commission are governed solely by statute;

(2) there is no automatic stay of a Commission order; and, (3) a government appellant

seeking to stay a Commission order must furnish the undertaking required under R.C.

4903.16.

The language of R.C. 4903.16, including the bond requirement, has remained

largely unchanged since its enactment (as Section 548) into the General Code in 1913. It

has been a matter of settled law for 50 years that R.C. 4903.16 applies to any proceeding

to stay a Commission order and that the bond requirement applies to governmental enti-

ties. For nearly 18 years, OCC has been aware that the bond requirement would be

applied to it. Nonetheless, OCC advances two arguments in an effort to circumvent this

requirement. It argues both that R.C. 4903.16 is unconstitutional because it violates the

separation of powers doctrine and it asserts that, because OCC is a public office, it is not

required to post a supersedeas bond as outlined in R.C. 2505.12. The Court should reject

both arguments for the reasons that follow.

A. R.C. 4903.16 is constitutional.

The OCC argues that R.C. 4903.16 is unconstitutional. This is wrong as a matter

of settled law. Hocking Valley Ry. Co. v. Pub. Util. Comm'n, 100 Ohio St. 321, 126 N.E.

397 (1919). Given the antiquity of the law, some explanation may be helpful. In 1911,

the General Assembly passed the Utilities Act which established the first state-wide

mechanism for regulation of utilities and created the Public Service Commission to

implement that regulatory mechanism. The Utilities Act included an appeals mechanism,
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a portion of which was the stay provision, General Code Section 614-70, cited by the

OCC. 102 Ohio Laws 549, 571 (Sec. 73), Appendix at 75. The General Assembly

reconsidered its action and very quickly, in 1913, changed the name of the administrative

body to the Public Utilities Commission, repealed the original appeals process, including

General Code 614-70, and substituted a new appeals process which was codified at Gen-

eral Code Section 544, et seq. 103 Ohio Laws 804, 817 (Sec. 7- repealed), Appendix at

80. This new appeals process included General Code Section 548 which is essentially the

stay process that appears today in the Revised Code as Section 4903.16 as a result of the

1953 recodification of the General to the Revised Code. 103 Ohio Laws 804, 815 (Sec.

37), Appendix at 79. The new appeals process established in 1913 was very quickly

challenged as violative of the Ohio and United States constitutions. In Hocking Valley,

the Court decided that:

Section 544 et seq., General Code, enacted pursuant to the
provision in the judicial article of the Ohio Constitution as
amended in 1912, that this court shall have such revisory
jurisdiction of the proceedings of administrative officers as
may be conferred by law, provide for full judicial review of
the proceedings and final orders of the Public Utilities Com-
mission and do not violate the guaranties of the federal or
state Constitution.

Hocking Valley Ry. Co. v. Pub, Util. Comm'n, 100 Ohio St. 321, 126 N.E. 397 (1919)

(syllabus). Thus, the provision now known as R.C. 4903.16 is constitutional. OCC's

challenge is simply wrong.
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B. Nothing in R.C. 4903.161imits or impinges in any way
upon the Court's inherent judicial authority to order a
stay.

OCC asserts that the statute's bond requirement essentially writes the stay provi-

sion out of the law as far as protecting consumers. OCC Motion for Stay at 20. OCC's

assertion is belied by the express language of R.C. 4903.16 and is contrary to a host of

decisions by the Court. Again, there is no constitutional right either to appeal or to stay a

Commission decision. This right is created solely by statute and, where a Commission

order is the subject of the stay request, R.C. 4903.16 applies as part of the overall statu-

tory appeals process. Although OCC suggests otherwise, the statute imposes no limita-

tion upon an appellant's ability to seek a stay or the Court's authority to grant one. Quite

to the contrary, the level of any bond imposed shall be as prescribed by the Court. These

are hardly words of limitation.l OCC's argument that the Court's inherent authority to

order a stay is limited by R.C. 4903.16 cannot be squared with the actual words of the

statute. The Court decides the bond. When considering a stay request, the Court must

balance competing interests and R.C. 4903.16 allows the Court to do just that. The Court

Case law cited by OCC is clearly distinguishable from the case at bar. In the City
of Norwood decision cited by OCC, the Court addressed laws that created a "blanket
proscription on stays or injunctions against the taking and using of appropriated property
pending appellate review." City ofNorwood v. Horney, 110 Ohio St. 3d 353, 853 N.E.2d
1115 (2006) (emphasis added). In the Hoechhausler case also cited by the OCC, the
Court similarly addressed a statute that prohibited a court from staying a driver's license
suspension. State v. Hoechhausler, 76 Ohio St. 3d 455, 668 N.E.2d 457 (1996). These
statutes imposed obvious limitations upon the authority of the judiciary. In contrast, R.C.
4903.16 obviously does not prohibit a stay. Nor does it limit the Court's discretion to
grant a stay. The only requirement it imposes is that of the appellant to provide an
undertaking (bond) as the Court prescribes.
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determines whether a stay should be granted and, if so, what the appropriate level of

bond, if any, that should be posted by the challenging party. See, e.g., MCI Telecom-

munications Corp, v. Pub. Util. Comm'n, 31 Ohio St. 3d 604, 510 N.E.2d 806 ( 1987).

Nothing in R.C. 4903.16 changes this. Stated simply, there is no infringement upon

inherent judicial authority occasioned by the General Assembly's adoption, long ago, of a

statutory stay requirement that is now embodied in R.C. 4903.16. There is nothing

unconstitutional about R.C. 4903.16 vis a vis the separation of powers doctrine.

A stay is an extraordinary remedy, a fact recognized in the R.C. 4903.16 bond

requirement. Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d 921, 925 (D.C. Cir.

1958). The Court has denied a number of requests to stay orders of the Commission on

appeal. See Consumers'Counsel v. Pub. Util. Comm'n, 109 Ohio St. 3d 1492, 848

N.E.2d 856 (2006) (stay denied); Consumers'Counsel v. Pub. Util. Comm'n, 107 Ohio

St. 3d 1679, 839 N.E.2d 401 (2005) (stay denied); Reading v. Pub. Util. Comm'n, 105

Ohio St. 3d 1496, 825 N.E.2d 621 (2005) (stay denied); Ameritech Ohio v. Pub. Util.

Comm'n, 79 Ohio St. 3d 1473, 682 N.E.2d 1002 (1997) (stay denied). The Court should

find that R.C. 4903.16 is both constitutional and its bond requirement applicable to the

OCC.

Finally, OCC concludes that, if the Court requires a bond, it should be "nominal in

amount since there will be no financial harm to the Company." OCC Motion for Stay at

19. While the Commission will leave it up to Duke to quantify the harm, the Commis-

sion would note that OCC seeks to stay (and thus delay) implementation of a fully adju-

dicated and lawful rates scheduled to go into effect on June 1, 2009. OCC's efforts, if
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successful, will cause monetary and other harm for Duke and its customers. Delayed

implementation of the Commission's order will deny Duke any reasonable opportunity to

recover its lawful revenues. This constitutes real harm, and is precisely why R.C.

4903.16 contains a bond requirement for the OCC or any other party that seeks to stay a

Commission order. Again, a stay is extraordinary relief and obtaining one should be

more than a ministerial act. The Commission respectfully submits that a proper bond

level is one that is commensurate with the financial harm that OCC's stay request, if

granted, would occasion upon Duke.

C. The public office exemption from a supersedeas bond has
no application to this case.

OCC asserts that "A public officer is not required to post a supersedeas bond

when acting in a representative capacity for the state." OCC Motion for Stay at 23. A

supersedeas bond is neither sought nor required here. OCC's mistaken premise is

exposed by the express language of the statute that they rely upon. R.C. 2505.03 (B)

makes clear that where the General Assembly has designated that other sections of the

Revised Code specifically apply (as R.C. 4903.16 does when a request to stay a Commis-

sion order is involved), the provisions of Chapter 2505 (pertaining to supersedes bonds)

do not apply. OCC seeks to stay a Commission order that it appealed under R.C.

4903.11. The stay is sought in connection with that appeal and, therefore, R.C. 4903.16,

and not R.C. 2505.12, applies to OCC's stay request in this case.

This Court's jurisprudence has consistently found that both the right to appeal a

Commission order (R.C. 4903.11) and to seek a stay of execution of that order
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(R.C. 4903.16) are statutory and that the requirements of applicable statutes must be fol-

lowed. If the General Assembly had intended to create an exception in R.C. 4903.16 for

an appellant like OCC, it could have easily done so. It did not. Because OCC has

invoked its statutory right to both appeal the Commission's decision and to seek a stay of

execution of that decision, it should be required to fully comply with the statutes that cre-

ate this right. The Court should deny OCC's stay request.

Proposition of Law No. II:

OCC's request for extraordinary relief does not meet
standards that the Commission submits are helpful and
requests be applied by the Court in its analysis of this stay
petition.

OCC seeks a stay of a Commission order pursuant to R.C. 4903.16. That statute

does not contemplate granting a stay as a routine matter. A stay of an agency order is

considered an extraordinary remedy. Virginia Petroleum Jobbers Ass'n v. FPC, 259 F.2d

921, 925 (D.C. Cir. 1958).

In 1987, then Justice Andrew Douglas, in dissent, offered the following standards

to guide the Court's analysis of any application seeking a stay:

Orders of the Public Utilities Commission have effect on
everyone in this state - individuals, business and industry.
When the commission issues an order, after the thorough
review generally given by the commission and its experts, a
stay of that order should only be given after substantial
thought and consideration - if at all, and then only where
certain standards are met. These standards should include
consideration of [1] whether the seeker of the stay has made a
strong showing of the likelihood of prevailing on the merits;
[2] whether the party seeking the stay has shown that without
a stay irreparable harm will be suffered; [3] whether or not, if
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the stay is issued, substantial harm to other parties would
result; and, above all in these types of cases, [4] where lies
the interests of the public.

MCI Telecommunications Corp. v. Pub. Util. Comm'n, 31 Ohio St. 3d 604, 606, 510

N.E.2d 806, 807 (1987). Although not controlling, the standards articulated in the

Douglas dissent in MCI are well reasoned and comport with the standards applied by fed-

eral courts in similar cases. See, e.g. Cuomo v. Nuclear Reg. Comm'n, 772 F.2d 972, 974

(D.C. Cir. 1985). They provide a useful framework for analyzing a stay application. As

applied to the case at bar, OCC's request fails to meet these reasonable standards.

A. OCC has demonstrated no likelihood of success on the
merits.

The OCC challenges the well-established authority and discretion of the Commis-

sion establishing customer rates for utility services. The Court has recognized the broad

and plenary authority delegated to the Commission to establish utility rates and terms of

service. See, e.g., Kazmaier Supermarkets, Inc. v. Toledo Edison Co., 61 Ohio St. 3d

147, 573 N.E.2d 655 (1991). Ratemaking is not, nor has it ever been, an exact science,2

constantly requiring an application of seasoned and studied judgment. Where the Com-

mission applies its discretion and judgment in a manner consistent with the evidence

before it, it acts lawfully under its statutory ratemaking authority. Ohio Rev. Code Ann.

§ 4909.15 (West 2009), Appendix at 2-6; General Motors Corp. v. Pub. Util. Comm'n,

47 Ohio St. 2d 58, 351 N.E.2d 183 (1976). The Commission's judgment and expertise in

2 The United States Supreme Court has long recognized that rate design is "not a
matter for the slide-rule. It involves judgment on a myriad of facts. It has no claim to an
exact science." Colorado Interstate Co. v. FPC, 324 U.S. 581, 589 (1945).
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rate design matters should not be disturbed unless it is shown to be against the manifest

weight of the evidence. Citywide Coalition for Utility Reform v. Pub. Util. Comm'n, 67

Ohio St. 3d 531, 620 N.E.2d 832 (1993).

OCC bears a difficult burden of showing that the Commission's decision is against

the manifest weight of the evidence or clearly unsupported by the record. See, e.g., Ohio

Partners for Affordable Energy v. Pub. Util. Comm'n, 115 Ohio St. 3d 208, 210, 874

N.E.2d 764, 767 (2007); Monongahela Power Co. v. Pub. Util. Comm'n, 104 Ohio St. 3d

571, 820 N.E.2d 921 (2004). There is ample record evidence supporting both the

Commission's decision to "rethink" how it designs natural gas rates and its adoption of

the levelized rate design in this case. Neither appellant3 has sustained their heavy burden.

1. The manifest weight of the evidence supports adop-
tion of the levelized rate design.

The evidence, much of which is not contested, shows that the levelized rate design

adopted by the Commission was necessary, grounded in sound ratemaking principles, and

beneficial to Duke's residential customers, including lower-income residential customers.

The evidence shows:

. Duke incurs costs to serve customers throughout the year. The costs of

operating and maintaining the pipeline system to distribute gas are almost

exclusively fixed and thus are largely independent of, and do not vary with,

3 While Ohio Partners for Affordable Energy also appealed the case below, they
have neither sought a stay individually, nor joined OCC's petition for a stay.
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time of year or customer usage. Staff Report of Investigation at 30-33, 46,

Appendix at 33-36, 37; Tr. I at 33-34, 159, Appendix at 40-41, 43; Settle-

ment Supporting Test. of P. Smith at 10-13, Appendix at 66-69; Prefiled

Test. of S. Puican at 4-6, Appendix at 50-52; Second Supplemental Test. of

D. Storck at 14-15, Appendix at 71-72.

4

• Steadily-declining sales and per customer consumption have caused Duke

to experience significant revenue erosion.4 Staff Report of Investigation at

46, Appendix at 37. Nearly $6 million, or over 15 percent, of the revenue

deficiency identified in Duke's rate application was attributable to this phe-

nomenon. In re Duke Energy Ohio, Inc. (Opinion and Order at 18) (May

28, 2008), Appendix at 22; Direct Test. of P. Smith at 3-4, 6, 11, Appendix

at 56-57, 58, 59; Tr. I at 235-236, Appendix at 44-45. Even OCC's witness

admitted that flat or declining sales have been widespread among gas utili-

ties. Tr. 11 at 54-55, Appendix at 47-48.

• Duke's natural gas operations are earning well below the 9.27 percent

return authorized by the Commission. Direct Test. of P. Smith at 3,

Appendix at 56.

A highly simplified example may make this problem clear. If, in a rate case, a
utility is found to have fixed costs of $15 and sales of three units, the Commission would,
ceteris paribus, set a volumetric rate of $5/unit. In the next year, if the company's sales
drop to 2 units, the company would still have costs of $15 but revenues of only $10. The
shortfall arises because recovery of fixed costs that very little, is tied to volumes of gas
consumed that can very widely.
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• The financial instability caused by persistent revenue erosion threatens

Duke's ability to continually provide safe, adequate, and reliable service to

its customers. In re Duke Energy Ohio, Inc. (Opinion and Order at 17-18)

(May 28, 2008), Appendix at 21-22; Settlement Supporting Test. of P.

Smith at 6, Appendix at 62.

5

• The levelized rate design "decouples" or removes the historical link that

made utility revenues dependent upon gas sales, because it rationally recov-

ers a greater percentage offixed costs through a higherfixed charge.5 Pre-

filed Test. of S. Puican at 5, Appendix at 51. This rate design applies the

principle of cost causation, recognizing that the cost to serve residential

customers is predominantly fixed and effectively the same regardless of

customer usage. Settlement Supporting Test. of P. Smith at 11, Appendix

at 67.

• The Commission implemented the levelized rate design in a cautious, grad-

ual manner. Staff Report of Investigation at 30-31, Appendix at 33-34; see,

e.g., Tr. I at 33-34, 156, Appendix at 40-41, 42. While the cost of service

study supported a fixed charge as high as $30/month, the Commission

adopted a phased-in rate design that includes a fixed charge of $20.25 in

year one and $25.32 in year two, coupled with a reduced volumetric com-

Neither OCC nor OPAE has argued that the levelized rate design over-recovers
the revenue amount agreed upon by appellants and assigned to the residential class of
customers.
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modity rate component. As a further measured step, the Commission

directed that the fixed charge be set initially at only $15 for several months.

In re Duke Energy Ohio, Inc. (Opinion and Order at 17-20) (May 28,

2008), Appendix at 21-24; Settlement Supporting Test. of P. Smith at 10-

11, Appendix at 66-67.

• The levelized rate design sends more accurate price signals and provides

consumers with better information regarding how to manage their gas

usage. In re Duke Energy Ohio, Inc. (Opinion and Order at 19) (May 28,

2008), Appendix at 23; In re Duke Energy Ohio, Inc. (Entry on Rehearing

at 3-4) (July 23, 2008), Appendix at 27-28; Settlement Supporting Test. of

P. Smith at 13, Appendix at 69; Prefiled Test. of S. Puican at 6-8, Appendix

at 52-54.

• The levelized rate design spreads recovery of fixed costs more evenly

throughout the year, helping lower residential winter heating bills and

assisting customers with budgeting for their gas service. This results in a

more equitable recovery of costs among customers, so that everyone pays

his/her fair share offixed system costs. In re Duke Energy Ohio, Inc.

(Opinion and Order at 17-19) (May 28, 2008), Appendix at 21-23; In re

Duke Energy Ohio, Inc. (Entry on Rehearing at 3-4) (July 23, 2008),

Appendix at 27-28; Second Supplemental Test. of D. Storck at 15,
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Appendix at 72; Settlement Supporting Test. of P. Smith at 12-13,

Appendix at 68-69.

• The levelized rate design is straightforward, and recovers costs as they are

incurred. It eliminates the need for deferred cost recovery and associated

carrying charges, avoids inefficient and likely contentious annual rate

adjustments, and is easier for customers to understand and rely upon in

planning for their gas needs. In re Duke Energy Ohio, Inc. (Opinion and

Order at 18-20) (May 28, 2008), Appendix at 22-24; Prefiled Test. of S.

Puican at 8, Appendix at 54; Staff Report of Investigation at 46, Appendix

at 37.

• In short, the levelized rate design promotes sound public and regulatory

policies, fairly balances and addresses utility and customer concerns, and

better facilitates customer understanding. Prefiled Test. of S. Puican at 5-7,

Appendix at 51-53.

The Court's function has never been to reweigh the evidence or attempt to second

guess the measured judgment exercised by the Commission, particularly where, as here,

the subject is one of designing customer rates. See, e.g. Cleveland Elec. Illum. Co. v.

Pub. Util. Comm'n, 76 Ohio St. 3d 163, 666 N.E.2d 1372 (1996); Payphone Ass'n v. Pub.

Util. Comm'n, 109 Ohio St. 3d 453, 849 N.E.2d 4 (2006). There is significant probative

evidence supporting the Commission's decision and affirmance by this Court.
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2. Duke's rate application was lawfully noticed.

OCC argues here, as it did in its merit brief, that the Court should set aside the

Commission's order because, it alleges, that public notice required under R.C. 4909.18,

4909.19, and 4909.43 was not provided.6 While OCC correctly notes that these statutes

require notice of the contents of the rate application, it seeks to extend the straight-

forward statutory notice requirement to a matter that was not sought by nor presented as

part of Duke's rate application. Duke did not propose the levelized rate design. The

Commission's Staff did as part of its post-application investigation report. The notice

requirements for a Staff Report are found in R.C. 4909.19, and no party disputes that

those requirements were met. The Commission believes that it adequately addressed this

matter of settled law at pages 26-28 of its merit brief and it will not burden the Court with

a full restatement there. The Court has previously rejected this argument and, for the

same reasons, should do so again here. AT&T Communications of Ohio v. Pub. Util.

Comm'n, 511 Ohio St. 3d 150, 555 N.E.2d 288 (1990).

3. The levelized rate design neither precludes nor dis-
courages residential customers from managing
their gas usage to reduce their bills. Additionally, it
encourages Duke to promote and participate in
energy efficiency programs beneficial to customers.

OCC again restates its position that the Commission-approved levelized rate

design will discourage customers from pursuing conservation and energy efficiency

6 While OCC argues that inadequate notice prevented customers from deciding
whether to participate in the proceedings, it presented no evidence to support this
contention.
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investments. Again, the Commission has fully addressed and refuted these spurious

assertions in its merit brief and will only comment briefly here. Eighty percent of a resi-

dential customer's monthly bill is variable (the cost of natural gas itself) and controllable

depending upon how efficiently the customer manages his/her gas usage. Residential

customers can and will save money by choosing to invest in more efficient household

appliances. Adoption of the levelized rate design does nothing to change this fact. The

Commission's order keeps the primary incentive to conserve in place while, importantly,

removing a significant disincentive for Duke to promote and participate in energy effi-

ciency programs. See Commission Merit Brief at 19-24.

4. The Commission fully explained its rationale for
adopting the levelized rate design.

The Commission fully explained its decision to adopt a new rate design structure

and why such a change was needed at this time. The Commission explained that marked

changes in the natural gas industry compelled it to re-think historical natural gas rate

design for residential customers. In re Duke Energy Ohio, Inc. (Opinion and Order at 17-

20) (May 28, 2008), Appendix at 21-24. High natural gas prices have driven steadily

decreasing gas sales, and resulted in significant revenue erosion that, if left unchecked,

could threaten Duke's ongoing responsibility to provide adequate and reliable gas service

to its customers. The Commission explained how the levelized rate design addressed

these circumstances and why it constituted the best choice for its customers. Id. at 12-14,

17-20, Appendix at 16-18, 21-24. The levelized rate design corrects historical rate ineffi-

ciencies, addresses the revenue erosion problem, and encourages Duke to more actively
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promote and fund conservation and energy efficiency programs because it can now do so

without sacrificing its financial stability. See, e.g., In re Duke Energy Ohio, Inc. (Entry

on Rehearing at 3-4) (July 23, 2008), Appendix at 27-28. Based upon the factual record,

the Commission concluded that, on balance, the benefits to residential customers under

the phased-in implementation of the levelized rate design outweigh any minimal impact

associated with a higher fixed charge. In re Duke Energy Ohio, Inc. (Opinion and Order

at 18-19) (May 28, 2008), Appendix at 22-23.

The Commission's order complies with R.C. 4903.09 and it fully explains why the

levelized rate design is superior to former rate designs. There is no error.

The OCC has not demonstrated a likelihood of success on the merits and its stay

petition should be rejected.

B. OCC has not shown that it will be irreparably harmed if a
stay is not granted.

Indeed, the record establishes just the opposite result. It shows that residential

customers will benefit from levelized bills that spread recovery of fixed costs more

evenly throughout the year and offer some rate relief during the winter heating months.

The levelized rate design provides better pricing information that will assist customers to

more efficiently manage their gas usage. Low-income residential customers will enjoy

smaller bills, while all residential customers will retain a strong economic incentive to

more efficiently manage their gas usage to reduce their bills. Importantly, Duke Energy

can more actively promote and participate in conservation and energy efficiency pro-
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grams without sacrificing the financial ability it needs to safely, adequately, and reliably

distribute natural gas to its customers.

Further, OCC's signifacant delay in seeking a stay belies its assertion of irrepara-

ble harm. Nearly nine months have elapsed (July 23, 2008) since the Commission's deci-

sion became final and appealable on July 23, 2008. OCC sought no stay before the

Commission. OCC's appeal was filed on September 16, 2008, seven months ago. It has

taken OCC just over seven months to move for a stay, based largely upon arguments that

it made in its merit brief filed over four months ago. Meanwhile, the levelized rate

design and new rates approved by the Commission have been in effect for months. It

strains credulity for OCC to now assert irreparable harm while it has sat on its hands for

so long.7

Likewise, the selective focus of OCC's stay request is both improper and contrary

to statute. It seeks to stay only implementation of one aspect of the new rate design,

scheduled to take effect on June 1, 2009, while OCC has remained silent on other aspects

that have already been implemented. Does "irreparable harm" result only from imple-

mentation of one portion of the levelized rate design, as suggested by OCC's stay request,

while the remainder of the Commission-approved rate design on appeal is now deemed

beneficial or at least not harmful to residential customers? While OCC appealed the

7 OCC argues that there is no "effective" legal remedy to the "harm" allegedly
caused by the Commission's decision and thus, it reasons, a stay is warranted. Under
Ohio law, there is effective and adequate legal redress available. It is an unqualified
statutory right to appeal Commission decisions under R.C. 4903.11 which is exactly what
OCC has done to challenge the Commission's order below.
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Commission's approval of the levelized rate design and its attendant rates, OCC now

seeks to stay only a portion of that order. Nowhere is this selectivity permitted by law.

Once again, the right to seek a stay is created by statute and R.C. 4903.16 speaks in terms

of staying execution of a Commission order and not selective bits and pieces. The

General Assembly could easily have provided for a stay of a Commission order, or any

part thereof, but for sound, practical reasons it did not. The Commission submits that

OCC's stay request is contrary to Ohio law and should be rejected. OCC has not demon-

strated any harm to support its request for a stay. OCC's motion should be denied.

C. OCC has failed to show how Duke and its customers are
not substantially harmed if the Commission's order is
stayed.

OCC seeks to stay a rate design and new rates that have been fully litigated before

and approved by the Commission. In other words, OCC seeks to delay full implementa-

tion of a lawful Commission order. For the reasons already discussed, staying the Com-

mission's order will delay implementation of a rate design and rates that are beneficial to

both Duke and its customers. A delay of several months could deprive Duke of any rea-

sonable opportunity to collect its lawful revenue requirement, particularly in the absence

of an adequate bond given by the OCC under R.C. 4903.16. The delay attendant to a stay

will be injurious to Duke's customers who will be deprived of the beneficial levelizing

effect of new rates and threatened with higher winter bills than would otherwise result

under the levelized rate design as approved by the Commission. OCC alleges that the

levelized rate design irreparably harms Duke's "low-use residential customers." OCC
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does not define the size of this residential subset or identify who these customers are, nor

does it outline specifically how these customers are harmed under the levelized rate

design. The Commission found, and the evidence shows that, while monthly bills of low-

use residential customers may be minimally impacted under the levelized rate design, this

is simply the product of the suboptimal manner in which the fixed costs of serving cus-

tomers were recovered under prior rate design structures. In re Duke Energy Ohio, Inc.

(Opinion and Order at 18-19) (May 28, 1008), Appendix at 22-23. In other words, the

levelized rate design addresses past rate inequities and more equitably allocates costs

among all residential customers. It does so by developing rates that more closely track

and recover the actual fixed costs to serve residential customers, regardless of how much

natural gas they actually consume. Id. Further, average and higher-use (including low-

income) residential customers will be denied certain of the customer beneftts available

under the levelized rate design if the arguments advanced by the OCC are adopted by

the Court.

OCC's motion to stay the Commission's order should be denied.

D. Staying the Commission's order is not in the public inter-
est.

The levelized rate design adopted by the Commission promotes the public interest

because it:

• corrects historical rate inefficiencies;

• spreads costs of natural gas service more evenly throughout the year, levelizing
customer bills and keeping winter heating bills lower;
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• addresses the chronic revenue erosion experienced by Duke in recent years, a phe-
nomenon that, if left unchecked, could threaten Duke's ability to continue to ade-
quately, safely, and reliably serve its customers; and,

• encourages more active utility participation, promotion, and application of finan-
cial resources to conservation and energy efficiency programs that benefit custom-
ers.

CONCLUSION

Based upon the foregoing, OCC's motion for stay should be denied.
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2505.12 No supersedeas bond required for certain appeals.

An appellant is not required to give a supersedeas bond in connection with any of
the following:

(A) An appeal by any of the following:

(1) An executor, administrator, guardian, receiver, trustee, or trustee in bankruptcy
who is acting in that person's trust capacity and who has given bond in this state, with
surety according to law;

(2) The state or any political subdivision of the state;

(3) Any public officer of the state or of any of its political subdivisions who is
suing or is sued solely in the public officer's representative capacity as that officer.

(B) An administrative-related appeal of a final order that is not for the payment of
money.

4903.09 Written opinions filed by commission in all contested cases.

In all contested cases heard by the public utilities commission, a complete record
of all of the proceedings shall be made, including a transcript of all testimony and of all
exhibits, and the commission shall file, with the records of such cases, findings of fact
and written opinions setting forth the reasons prompting the decisions arrived at, based
upon said findings of fact.

4903.11 Proceeding deemed commenced.

No proceeding to reverse, vacate, or modify a final order of the public utilities
commission is commenced unless the notice of appeal is filed within sixty days after the
date of denial of the application for rehearing by operation of law or of the entry upon the
journal of the commission of the order denying an application for rehearing or, if a
rehearing is had, of the order made after such rehearing. An order denying an application
for rehearing or an order made after a rehearing shall be served forthwith by regular mail
upon all parties who have entered an appearance in the proceeding.

4903.15 Orders effective immediately - notice.

Unless a different time is specified therein or by law, every order made by the
public utilities commission shall become effective immediately upon entry thereof upon
the journal of the public utilities commission. Every order shall be served by United
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States mail in the manner prescribed by the commission. No utility or railroad shall be
found in violation of any order of the commission until notice of said order has been
received by an officer of said utility or railroad, or an agent duly designated by said
utility or railroad to accept service of said order.

4903.16 Stay of execution.

A proceeding to reverse, vacate, or modify a final order rendered by the public
utilities commission does not stay execution of such order unless the supreme court or a
judge thereof in vacation, on application and three days' notice to the commission, allows
such stay, in which event the appellant shall execute an undertaking, payable to the state
in such a sum as the supreme court prescribes, with surety to the satisfaction of the clerk
of the supreme court, conditioned for the prompt payment by the appellant of all damages
caused by the delay in the enforcement of the order complained of, and for the repayment
of all moneys paid by any person, firm, or corporation for transportation, transmission,
produce, commodity, or service in excess of the charges fixed by the order complained
of, in the event such order is sustained.

4905.20 Abandonment of facilities.

No railroad as defined in section 4907.02 of the Revised Code, operating any
railroad in this state, and no public utility as defined in section 4905.02 of the Revised
Code furnishing service or facilities within this state, shall abandon or be required to
abandon or withdraw any main track or depot of a railroad, or main pipe line, gas line,
telegraph line, telephone toll line, electric light line, water line, sewer line, steam pipe
line, or any portion thereof, pumping station, generating plant, power station, sewage
treatment plant, or service station of a public utility, or the service rendered thereby,
which has once been laid, constructed, opened, and used for public business, nor shall
any such facility be closed for traffic or service thereon, therein, or thereover except as
provided in section 4905.21 of the Revised Code. Any railroad or public utility violating
this section shall forfeit and pay into the state treasury not less than one hundred dollars,
nor more than one thousand dollars, and shall be subject to all other legal and equitable
remedies for the enforcement of this section and section 4905.21 of the Revised Code.

4909.15 Fixation of reasonable rate.

(A) The public utilities commission, when fixing and determining just and
reasonable rates, fares, tolls, rentals, and charges, shall determine:

(1) The valuation as of the date certain of the property of the public utility used
and uscful in rendering the public utility service for which rates are to be fixed and
determined. The valuation so determined shall be the total value as set forth in division
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(J) of section 4909.05 of the Revised Code, and a reasonable allowance for materials and
supplies and cash working capital, as determined by the commission.

The commission, in its discretion, may include in the valuation a reasonable
allowance for construction work in progress but, in no event, may such an allowance be
made by the commission until it has determined that the particular construction project is
at least seventy-five per cent complete.

In determining the percentage completion of a particular construction project, the
commission shall consider, among other relevant criteria, the per cent of time elapsed in
construction; the per cent of construction funds, excluding allowance for funds used
during construction, expended, or obligated to such construction funds budgeted where
all such funds are adjusted to reflect current purchasing power; and any physical
inspection performed by or on behalf of any party, including the commission's staff.

A reasonable allowance for construction work in progress shall not exceed ten per
cent of the total valuation as stated in this division, not including such allowance for
construction work in progress.

Where the commission permits an allowance for construction work in progress,
the dollar value of the project or portion thereof included in the valuation as construction
work in progress shall not be included in the valuation as plant in service until such time
as the total revenue effect of the construction work in progress allowance is offset by the
total revenue effect of the plant in service exclusion. Carrying charges calculated in a
manner similar to allowance for funds used during construction shall accrue on that
portion of the project in service but not reflected in rates as plant in service, and such
accrued carrying charges shall be included in the valuation of the property at the
conclusion of the offset period for purposes of division (J) of section 4909.05 of the
Revised Code.

From and after April 10, 1985, no allowance for construction work in progress as
it relates to a particular construction project shall be reflected in rates for a period
exceeding forty-eight consecutive months commencing on the date the initial rates
reflecting such allowance become effective, except as otherwise provided in this division.

The applicable maximum period in rates for an allowance for construction work in
progress as it relates to a particular construction project shall be tolled if, and to the
extent, a delay in the in-service date of the project is caused by the action or inaction of
any federal, state, county, or municipal agency having jurisdiction, where such action or
inaction relates to a change in a rule, standard, or approval of such agency, and where
such action or inaction is not the result of the failure of the utility to reasonably endeavor
to comply with any rule, standard, or approval prior to such change.
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In the event that such period expires before the project goes into service, the
commission shall exclude, from the date of expiration, the allowance for the project as
construction work in progress from rates, except that the commission may extend the
expiration date up to twelve months for good cause shown.

In the event that a utility has permanently canceled, abandoned, or terminated
construction of a project for which it was previously permitted a construction work in
progress allowance, the commission immediately shall exclude the allowance for the
project from the valuation.

In the event that a construction work in progress project previously included in the
valuation is removed from the valuation pursuant to this division, any revenues collected
by the utility from its customers after April 10, 1985, that resulted from such prior
inclusion shall be offset against future revenues over the same period of time as the
project was included in the valuation as construction work in progress. The total revenue
effect of such offset shall not exceed the total revenues previously collected.

In no event shall the total revenue effect of any offset or offsets provided under
division (A)(1) of this section exceed the total revenue effect of any construction work in
progress allowance.

(2) A fair and reasonable rate of return to the utility on the valuation as determined
in division (A)(1) of this section;

(3) The dollar annual return to which the utility is entitled by applying the fair and
reasonable rate of return as determined under division (A)(2) of this section to the
valuation of the utility determined under division (A)(1) of this section;

(4) The cost to the utility of rendering the public utility service for the test period
less the total of any interest on cash or credit refunds paid, pursuant to section 4909.42 of
the Revised Code, by the utility during the test period.

(a) Federal, state, and local taxes imposed on or measured by net income may, in
the discretion of the commission, be computed by the normalization method of
accounting, provided the utility maintains accounting reserves that reflect differences
between taxes actually payable and taxes on a normalized basis, provided that no
determination as to the treatment in the rate-making process of such taxes shall be made
that will result in loss of any tax depreciation or other tax benefit to which the utility
would otherwise be entitled, and further provided that such tax benefit as redounds to the
utility as a result of such a computation may not be retained by the company, used to fund
any dividend or distribution, or utilized for any purpose other than the defrayal of the
operating expenses of the utility and the defrayal of the expenses of the utility in
connection with construction work.



(b) The amount of any tax credits granted to an electric light company under
section 5727.391 of the Revised Code for Ohio coal burned prior to January 1, 2000,
shall not be retained by the company, used to fund any dividend or distribution, or
utilized for any purposes other than the defrayal of the allowable operating expenses of
the company and the defrayal of the allowable expenses of the company in connection
with the installation, acquisition, construction, or use of a compliance facility. The
amount of the tax credits granted to an electric light company under that section for Ohio
coal burned prior to January 1, 2000, shall be returned to its customers within three years
after initially claiming the credit through an offset to the company's rates or fuel
component, as determined by the commission, as set forth in schedules filed by the
company under section 4905.30 of the Revised Code. As used in division (A)(4)(c) of
this section, "compliance facility" has the same meaning as in section 5727.391 of the
Revised Code.

(B) The commission shall compute the gross annual revenues to which the utility
is entitled by adding the dollar amount of return under division (A)(3) of this section to
the cost of rendering the public utility service for the test period under division (A)(4) of
this section.

(C) The test period, unless otherwise ordered by the commission, shall be the
twelve-month period beginning six months prior to the date the application is filed and
ending six months subsequent to that date. In no event shall the test period end more than
nine months subsequent to the date the application is filed. The revenues and expenses of
the utility shall be determined du'ring the test period. The date certain shall be not later
than the date of filing.

(D) When the commission is of the opinion, after hearing and after making the
determinations under divisions (A) and (B) of this section, that any rate, fare, charge, toll,
rental, schedule, classification, or service, or any joint rate, fare, charge, toll, rental,
schedule, classification, or service rendered, charged, demanded, exacted, or proposed to
be rendered, charged, demanded, or exacted, is, or will be, unjust, unreasonable, unjustly
discriminatory, unjustly preferential, or in violation of law, that the service is, or will be,
inadequate, or that the maximum rates, charges, tolls, or rentals chargeable by any such
public utility are insufficient to yield reasonable compensation for the service rendered,
and are unjust and unreasonable, the commission shall:

(1) With due regard among other things to the value of all property of the public
utility actually used and useful for the convenience of the public as determined under
division (A)(1) of this section, excluding from such value the value of any franchise or
right to own, operate, or enjoy the same in excess of the amount, exclusive of any tax or
annual charge, actually paid to any political subdivision of the state or county, as the
consideration for the grant of such franchise or right, and excluding any value added to
such property by reason of a monopoly or merger, with due regard in determining the
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dollar annual return under division (A)(3) of this section to the necessity of making
reservation out of the income for surplus, depreciation, and contingencies, and;

(2) With due regard to all such other matters as are proper, according to the facts
in each case,

(a) Including a fair and reasonable rate of return determined by the commission
with reference to a cost of debt equal to the actual embedded cost of debt of such public
utility,

(b) But not including the portion of any periodic rental or use payments
representing that cost of property that is included in the valuation report under divisions
(F) and (G) of section 4909.05 of the Revised Code, fix and determine the just and
reasonable rate, fare, charge, toll, rental, or service to be rendered, charged, demanded,
exacted, or collected for the performance or rendition of the service that will provide the
public utility the allowable gross annual revenues under division (B) of this section, and
order such just and reasonable rate, fare, charge, toll, rental, or service to be substituted
for the existing one. After such determination and order no change in the rate, fare, toll,
charge, rental, schedule, classification, or service shall be made, rendered, charged,
demanded, exacted, or changed by such public utility without the order of the
commission, and any other rate, fare, toll, charge, rental, classification, or service is
prohibited.

(E) Upon application of any person or any public utility, and after notice to the
parties in interest and opportunity to be heard as provided in Chapters 4901., 4903.,
4905., 4907., 4909., 4921., and 4923. of the Revised Code for other hearings, has been
given, the commission may rescind, alter, or amend an order fixing any rate, fare, toll,
charge, rental, classification, or service, or any other order made by the commission.
Certified copies of such orders shall be served and take effect as provided for original
orders.

4909.18 Application to establish or change rate.

Any public utility desiring to establish any rate, joint rate, toll, classification,
charge, or rental, or to modify, amend, change, increase, or reduce any existing rate, joint
rate, toll, classification, charge, or rental, or any regulation or practice affecting the same,
shall file a written application with the public utilities commission. Except for actions
under section 4909.16 of the Revised Code, no public utility may issue the notice of
intent to file an application pursuant to division (B) of section 4909.43 of the Revised
Code to increase any existing rate, joint rate, toll, classification, charge, or rental, until a
final order under this section has been issued by the commission on any pending prior
application to increase the same rate, joint rate, toll, classification, charge, or rental or
until two hundred seventy-five days after filing such application, whichever is sooner.
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Such application shall be verified by the president.or a vice-president and the secretary or
treasurer of the applicant. Such application shall contain a schedule of the existing rate,
joint rate, toll, classification, charge, or rental, or regulation or practice affecting the
same, a schedule of the modification amendment, change, increase, or reduction sought to
be established, and a statement of the facts and grounds upon which such application is
based. If such application proposes a new service or the use of new equipment, or
proposes the establishment or amendment of a regulation, the application shall fully
describe the new service or equipment, or the regulation proposed to be established or
amended, and shall explain how the proposed service or equipment differs from services
or equipment presently offered or in use, or how the regulation proposed to be established
or amended differs from regulations presently in effect. The application shall provide
such additional information as the commission may require in its discretion. If the
commission determines that such application is not for an increase in any rate, joint rate,
toll, classification, charge, or rental, the commission may permit the filing of the schedule
proposed in the application and fix the time when such schedule shall take effect. If it
appears to the commission that the proposals in the application may be unjust or
unreasonable, the commission shall set the matter for hearing and shall give notice of
such hearing by sending written notice of the date set for the hearing to the public utility
and publishing notice of the hearing one time in a newspaper of general circulation in
each county in the service area affected by the application. At such hearing, the burden
of proof to show that the proposals in the application are just and reasonable shall be
upon the public utility. After such hearing, the commission shall, where practicable,
issue an appropriate order within six months from the date the application was filed.

If the commission determines that said application is for an increase in any rate,
joint rate, toll, classification, charge, or rental there shall also, unless otherwise ordered
by the commission, be filed with the application in duplicate the following exhibits:

(A) A report of its property used and useful in rendering the service referred to in
such application, as provided in section 4909.05 of the Revised Code;

(B) A complete operating statement of its last fiscal year, showing in detail all its
receipts, revenues, and incomes from all sources, all of its operating costs and other
expenditures, and any analysis such public utility deems applicable to the matter referred
to in said application;

(C) A statement of the income and expense anticipated under the application filed;

(D) A statement of financial condition summarizing assets, liabilities, and net
worth;

(E) A proposed notice for newspaper publication fully disclosing the substance of
the application. The notice shall prominently state that any person, firm, corporation, or
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association may file, pursuant to section 4909.19 of the Revised Code, an objection to
such increase which may allege that such application contains proposals that are unjust
and discriminatory or unreasonable. The notice shall further include the average
percentage increase in rate that a representative industrial, commercial, and residential
customer will bear should the increase be granted in full;

(F) Such other information as the commission may require in its discretion.

4909.19 Publication - investigation.

Upon the filing of any application for increase provided for by section 4909.18 of
the Revised Code the public utility shall forthwith publish the substance and prayer of
such application, in a form approved by the public utilities commission, once a week for
three consecutive weeks in a newspaper published and in general circulation throughout
the territory in which such public utility operates and affected by the matters referred to
in said application, and the commission shall at once cause an investigation to be made of
the facts set forth in said application and the exhibits attached thereto, and of the matters
connected therewith. Within a reasonable time as determined by the commission after the
filing of such application, a written report shall be made and filed with the commission, a
copy of which shall be sent by certified mail to the applicant, the mayor of any municipal
corporation affected by the application, and to such other persons as the commission
deems interested. If no objection to such report is made by any party interested within'
thirty days after such filing and the mailing of copies thereof, the commission shall fix a
date within ten days for the final hearing upon said application, giving notice thereof to
all parties interested. At such hearing the commission shall consider the matters set forth
in said application and make such order respecting the prayer thereof as to it seems just
and reasonable.

If objections are filed with the commission, the commission shall cause a pre-
hearing conference to be held between all parties, intervenors, and the commission staff
in all cases involving more than one hundred thousand customers.

If objections are filed with the commission within thirty days after the filing of
such report, the application shall be promptly set down for hearing of testimony before
the commission or be forthwith referred to an attorney examiner designated by the
commission to take all the testimony with respect to the application and objections which
may be offered by any interested party. The commission shall also fix the time and place
to take testimony giving ten days' written notice of such time and place to all parties. The
taking of testimony shall commence on the date fixed in said notice and shall continue
from day to day until completed. The attorney examiner may, upon good cause shown,
grant continuances for not more than three days, excluding Saturdays, Sundays, and
holidays. The commission may grant continuances for a longer period than three days
upon its order for good cause shown. At any hearing involving rates or charges sought to

8



be increased, the burden of proof to show that the increased rates or charges are just and
reasonable shall be on the public utility.

When the taking of testimony is completed, a full and complete record of such
testimony noting all objections made and exceptions taken by any party or counsel, shall
be made, signed by the attorney examiner, and filed with the commission. Prior to the
formal consideration of the application by the commission and the rendition of any order
respecting the prayer of the application, a quorum of the commission shall consider the
recommended opinion and order of the attorney examiner, in an open, formal, public
proceeding in which an overview and explanation is presented orally. Thereafter, the
commission shall make such order respecting the prayer of such application as seems just
and reasonable to it.

In all proceedings before the commission in which the taking of testimony is
required, except when heard by the commission, attorney examiners shall be assigned by
the commission to take such testimony and fix the time and place therefor, and such
testimony shall be taken in the manner prescribed in this section. All testimony shall be
under oath or affirmation and taken down and transcribed by a reporter and made a part
of the record in the case. The commission may hear the testimony or any part thereof in
any case without having the same referred to an attorney examiner and may take
additional testimony. Testimony shall be taken and a record made in accordance with
such general rules as the commission prescribes, and subject to such special instructions
in any proceedings as it, by order, directs.

4909.43 Filing rate increase application.

(A) No public utility shall file a rate increase application covering a municipal
corporation pursuant to section 4909.18 or 4909.35 of the Revised Code at any time prior
to six months before the expiration of an ordinance of that municipal corporation enacted
for the purpose of establishing the rates of that public utility.

(B) Not later than thirty days prior to the filing of an application pursuant to
section 4909.18 or 4909.35 of the Revised Code, a public utility shall notify, in writing,
the mayor and legislative authority of each municipality included in such application of
the intent of the public utility to file an application, and of the proposed rates to be
contained therein.

4929.02 Policy of state as to natural gas services and goods.

(A) It is the policy of this state to, throughout this state:

(1) Promote the availability to consumers of adequate, reliable, and reasonably
priced natural gas services and goods;
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(2) Promote the availability of unbundled and comparable natural gas services and
goods that provide wholesale and retail consumers with the supplier, price, terms,
conditions, and quality options they elect to meet their respective needs;

(3) Promote diversity of natural gas supplies and suppliers, by giving consumers
effective choices over the selection of those supplies and suppliers;

(4) Encourage innovation and market access for cost-effective supply- and
demand-side natural gas services and goods;

(5) Encourage cost-effective and efficient access to information regarding the
operation of the distribution systems of natural gas companies in order to promote
effective customer choice of natural gas services and goods;

(6) Recognize the continuing emergence of competitive natural gas markets
through the development and implementation of flexible regulatory treatment;

(7) Promote an expeditious transition to the provision of natural gas services and
goods in a manner that achieves effective competition and transactions between willing
buyers and willing sellers to reduce or eliminate the need for regulation of natural gas
services and goods under Chapters 4905. and 4909. of the Revised Code;

(8) Promote effective competition in the provision of natural gas services and
goods by avoiding subsidies flowing to or from regulated natural gas services and goods;

(9) Ensure that the risks and rewards of a natural gas company's offering of
nonjurisdictional and exempt services and goods do not affect the rates, prices, terms, or
conditions of nonexempt, regulated services and goods of a natural gas company and do
not affect the financial capability of a natural gas company to comply with the policy of
this state specified in this section;

(10) Facilitate the state's competitiveness in the global economy;

(11) Facilitate additional choices for the supply of natural gas for residential
consumers, including aggregation;

(12) Promote an alignment of natural gas company interests with consumer
interest in energy efficiency and energy conservation.

(B) The public utilities commission and the office of the consumers' counsel shall
follow the policy specified in this section in exercising their respective authorities relative
to sections 4929.03 to 4929.30 of the Revised Code.
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(C) Nothing in Chapter 4929. of the Revised Code shall be construed to alter the
public utilities commission's construction or application of division (A)(6) of section
4905.03 of the Revised Code.
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33
BEFORE

THE PUBLIC UTIL7TIES COMML46ION OF OHIO

In the Matter of the Application of Duke
Energy O211o, Inc. for an Inctease in Raeea ) Case No. 07-589-GA-AIR

In the Matter of the Application of Duke
Energy Ohio, Inc. for Approval of an ) Case No. 07-590-GA-ALT
Alternative Rate Plan for Gas Distribution
Service.

In the Matter of the Application.of Duke
Energy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods.

OFINION AND ORDER

The Comnusaion, considering the applications, testimony, the applicabie law,
proposed Stipulation, and other evidence of record, and being otherwise fully advised,
hereby iasues its opinion and order.

APPF.ARANCES

Jolm J. Finnigan, Jr., Paul A. Coibert, and Elizabeth Watts, 139 East Fourth Street,
Room 25, AT If, Cincinnati, Ohio 45201-09b0, on behalf of Duke Energy Ohio, Inc.

Janine Migden•Ostrander, The Office of Ohio Conaumers' Counsel, by Larzy Sauer,
Joseph Setio, and Michael Idzkowski, Assistant Consumers' Counsel, 10 West Broad
Street, 181^ Floor, Columbus, Ohio 43215-34g5, on behalf of the residential consumers of
Duke Energy Ohio, Inc.

David C. Rinebolt and Colleen Mooney, 23i West Lima Street, Findlay, Ohio 45840-
3033, on behalf of Ohio Pattnersfor Affordable Energy.

Bricker & Eckier L[.P; by Thomas J. O'Brien, 100 South Third Street, Coiumbus,
Ohio 4321592M, on behslf ofthe city of Cincinnati.

Boehm, Kurtz & Lowry, by David P. Boehm and Michael L. Kurtz, 36 E.ast Seventh
Street, Suite.1510, Cincinnati, Ohio 45202, on behaIf of Ohfo Energy Group and The Kroger
Company.

Chester, Wilcox & Saxbe, LLP, by John W. Bentine, 65 East State Street, Suite 1000,
Columbus, Ohio 43215-4213, on behalf of Interstate Gas Supply, Inc.
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hearing. In this fnstance, the Commission finds Duke's request to waive the n.^uiremeat
that depositioat iranacripts be flled at least three days prior to the commencement of the
hear)ng to be reasonable, Accordingly, the request for waiver should be granted.

U. SUMMARY OF THE EVIDENC):

A. Sy^m ,aU fiLthe EMgosed 9tiwlatlo{}

The on)y issue not resolved by the Stipulation is the proposed residential rate
design which was litigated and is expressly'reserved far our determinatfon. A new design
is reconunended by the Conunission's staff and Duke, but opposed by OCC and OPAE.
The city of Cincirutati, PWC, and the commercial and industrial intervenors take no
position wfth respect to this iasue Qt. Ex 1 at 5). Pursaant to the Stipulation, the parties
agree, among other thirlSs, that:

(1) Duke will receive a revenue incmase of $18,217,5fi6, which
represents a percentage increase of 3.05 percent and is baeed on
a 8.15 percent rate of return, Duke will not be required to fite
the 60-day update ffiing of actual financial data for the tiest year
(Jt. Ex.1, at 5 and 6tipulation Ex.1).

(2) Duke's revenue distribution, billing determinanta and rates to
be adopted are shown on tixhibit 2 of the Stipulation, and
assume the adoption of the new residentlal rate design. The
rates also reftect the shift of $6,000,000 to the residential class,
phased-in over two years, based upon the agreed revenue
requirement and thilces updated cost of service study (Id. at 5;
Stipulation F.X. 2).1

(3) Duke wiIl amortize deferted rate case expenses requested for
recovery in its filing in these cases as recommended in the Staff
Report (Id. at 6):

(4) Duke wilt imptement new depreciation rates that reflect the
mid-point between Duke's proposed depreciation rates and the
rates proposed in the Staff Report, as shown on Stipulation
Exhibit 5 (Id.).

(5) The aAocation of conunon plant related to the provision of gas
distribution service will be based on an update.d allocation

OCC and OPAE object to the ckwraclaisation of this cost realfucalinn as a"sabsidy/excew" uaed in the
Stipulation (Id. at 5, (ootnn[e 6).
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factor of 18.29 percent that excludes the generation plant assets
contributed to Duke by Duke finergy North America, LLC (id.).

(6) Duke will file actual data to support a Rider AMRP adjustment
for the.last nine months of 2007. The Rider AMRP revenue
requir ement will be modified to include deferred curb-to-meter
expense. and riser expense, nat of nmainte<tance savings, for
calendar year 2007. Such net deferred expenae shall be
capitalized with carrying sharges at an annual rate of 5.87
percent; representing the compeny's long-term debt rate, and
recovered through Rider AMRP, beginning in this filing. Duke
may elect to recover this expense in any annual Rider AMRP
filings, provided that the resovery does not exceed the Rider
AMRP cumulative residential rate caps. lf this deferred
expense causes Duke to exceed the Rider AMRP cumulative
rate cap in any year, Duke may recover that portion of the
deferred expense that exceeds the rate cap in a subsequent year
as long as the recovery does not exceed the cumulative rate
cap. The new Rider AMRP residential rates are limited on a
cumulative basis as shown on Sttpulatiem Exhibit 4, at 3, and
recoveralile pursuant ta the Rider AMRP revenue allocation
described in paragraph 9 of the Stipulation. Duke may
implement these rates, effecrive with the beginning of the first
billing cycle following issuance of the Commission's order,
adjusted as necessary to perm3t the company full recovery of
the revenue increase thraugh May 1, 2009, subject to refund,
upon Commission approval (1d. at 6-7).

(7) pollowing the implementation of new Rider AMRP rates, Duke
will file a pre-filing notice and application annually to
implement subsequent adjusbnents to Rider AMRP, beginning
in November 2008.2 The annual filing will support the
adjustment to Duke`s revenue requirement for any increase to
Rider AMRP. Duke shall continue to make its Rider AMRP
annual filing until the effective date of the Conurtission's order
in Duke's next base rate case (Id, at 8-9).

2 Although the Sflpalation directs Duke to make ib annual filings in Case No. 07-589-GA-AI&, each
annual review sboul]d be filed in a new case to accommodate theoperationai effieierrcks of the
Commisalon's Docketing]nfonnation System. These anikuat review cases will be lixdced to the instant
pioceedings, and Duke should serveall partio to tLeae proceedings with each prefiling notice and
amtual AANlltP application.
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(8) Duke's revenue requirement calculation and Rider AMRP
application filed with the Commission ahaA inciude the post-
Manch 31, 2007 (date cerlain) origina2 cost and aecurnulated
reserve for depreciation of property associated with the AMRP
program that is used and useful on December 31 of the prior
year in the rendition of serviee as such property is essociated
with the AMRP and riser reptacement programs; including
eapital expenditures for new plant (including but not limited to
new mains, services and risers),adfusiments for the retirement
of existtttg assets, calculated Post-In-Service Carrying Charges
("PISCG") on net plant additions and related deferred taxes
until included in rates for collection in Rider AMRP, a proper
annual depreciation expense, and any sums of money or
property that Duke may receive to defray the cost of property
associated with the AMRP capital expenditures. The return
assigned to the recovery of all such net capital expenditures
shaU be at a pre-tax weighted average cost of capital of 11.7
percent (Jd. at 9•11).3

(9) Duke wiU substantially complete the AMRP by the end of 2019
and will complete the riser replacement program by the end of
2012., Duke wRl file an appiication with the Commimion for
approval to exbend the AMRP program If not substantiaAy
completed by the end of 2019 (Id. at 12).

(10) Duke shall maintain its altemative regulation comniitments
until the effective date of the Commission's order in the
company's next base rate case, except that the incremental
$1;000,000 in funding for weatheiaation shall be funded
through base rates.4 If, for any reason, Duke does not expend
the $3,D00,000 gas weatherization funding amount in any year,
the amount not expended will be carried over to the foAowing
year and added to the annual $3,000,000 funding to be available
for distribution to weatherizatiam projeets during that year. If a
weatherization service provider does not meet Its contract
requirements, including its failure to meet deadlines, following
consultation with the Duke Energy Community Parhierah{p
(Collaborative), Duke aviII reprogram the remafning funding to

3

4

-8-

77dv rnte of return is based on a 10.4 percentretarn on egtdty.
OCC egree® with Dukeg incremental $1 miuion weathe>izstion tUnding; however, OCC does
not agree that this out-oSteet period expend3ture should be collected through base mtee, nnd
asaerta that tkiis amount ehould instead be coâected ttuoagh a rider.
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a different praject and/or assign it to another weatheriration
service provider so that the funding dollars can be spent
expeditiously and productively (Id, at 12-14). s

(11) The residentfal zate caps on Stippla#on Fvcht"bit 4 apply to Rider
AMRP. Duke may establish deferrals for the expenses of the
riser xeiilacement program if these expenses catise Duke to
exceed the cumulative rate cap; including a catrying cost of
5.87 percent. The rate caps shall be cumulative rather then
annual caps such that if the rate increase is below the annual
cap in a given year, the unused portion of the cap may be
carried forward to future years but can never exceed the
cumulative cap. If the deferred curb-to-meter expense or the
defetred riser replacement program expease cauees Duke to
exceed the cumulative rate cap in any year, then Duke may
recover that portion of the deferred expense that exceeds the
cumulative rate cap in a subsequent year as long as the
recovery does not exceed the cumulative rate cap (Id. at 17).

(12) The parties agree that Duke shali take over os+mership of the
curb-to,met.er service, including the riser, whenever a new
service line or riser is installed or whenever an existing curb-to-
meter service or riser is replaced, Duke shall file its tariffs in
theee cases such that Duke will be responsible for the cost of
iniUal installation, repair, replacernent and maintenance of all
curb-to-meter services, including risers, except that consumers
shall pay the initial installation costs related to the portion of
service lines in excess of 250 feet. In 2008, Duke wiIl begin
capitatizirrg rather than expensing the costs currently described
as "Customer Owned Service Line Expense." Por this purpose,
Du14e will submit proposed tariff changes to Staff for review
and approval, with a copy to parties, prior to fiL'ng the revised
sheets with the Commission. Such capitalized costs shaIl be
recoverable #hrough Rider AMRP (Id, at 12-14).6

(13) Duke will file, within 60 days of the Cbmmission's final order
in this proceeding, a deployment plan for the company's Utility
of the Future program for 2008-2009 (Id. at 15-16).

-9-

5 The memLers of the CoDabcuatiae include Duke personnel and representatives of the OCC, Staff, the
Hamilton County Cinciluwti Commuruty Action Agenry, City of Cincinnat4 and PWC

6 Neither Direct lnterstate, nor Infegrys endorse this proviaton of the st[pulation,
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(14) Duke s baserates do not include any amount for gas storage
carrying costs. Oh a going forward basis, Duke will recover its
actval gas storage carrying costs thtough its gas cost recovery
rider (Rider GCR), without reduction to rate base, as shown on
Stipulation Exhibit 1. Carrying charges asaociated with the
actaal monthly balances of Cunwt Gas in Storage shall be
accrued at a 10 percent annual rate as shown on Stipulatton
Exhibit 3. Further, the parties agree that the Commission
should: (a) approve the methodologg for the calculation of the
storage carrying costs for indusion in the GCR rate, as
demonstrated in Stipulation Bxhibit 3; (b) firxl that such an
adjusbnent to DuWs rates is not an increase in base rates; and
(c) appmve recovery of such co.sts in Dulce's nextGClt filing
following the Commissfon's order in this proceeding (Id. at 16-
17).

(15) Duke shall conduct an internai audit of its method and process
for allocating service company charges to "Duke by no later than
2009, and shall provide the audit report to Staff and the OCC
(Id at M.

(16) Duke shall continue to use the "Participants Test" as one of the
methods for evaluating its Demand Side Management/Energy
Efficiency programs as appropriate; however, Duke shall
continue to use other cost/benefit tesas as the Collaborative
deenis appropriate (fd. at 19).

(17) Duke will implement a pllot prograrn available to the first 5,000
elfgible customers. The intent of the pilot program will be to
provide incentives for low-income customers to conserve and
to avoid penafizing low-income customers who wish to atay off
of programs such as the Percentage of Income Payment Plan
(PIPP). I$igible customers. shall be non-PIPP low usage
customers verified at or below 175 percent of the poverty level.
Duke wiil design a tariff that adjusts the fixed montkdy charge
for eligible customers as shown on Stipulation Exliibit2. These
rates may be adjusted if the Commiseion does not approve the
fixed customer charge as slwwn in Stipulation Fxhfbit 2 Duke
wlIl develop the details for this program in consultation with
Staff and the parties. Duke shall evaluate the program after the
first winter heatfng season to determine, following consultation
with staff and the parties, whether the program should be
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continued to all eligible low-income customers, ittcluding
considerations of program demand and cost (Id at 20).

(18) Duke wiIl cotlvene a working group or collaborative process,
open to intere.sted stakeholders, withirt 60 days afker approval
of the Stipulation, to explore implementing: an auction to
supply the startdard service offer. Duke w1ll report to the
Commiseion within one year after approval of this Stipvlation,
the findings of the working group or collaborative including
the facts and arguments wldch support and or oppose
impJementatton of an auction process. The woxking group or
collaborative process shall also review whether the present
allocation of 80 percent of the net revenues from Duke's asset
mvtagement agreetnent should continue to flow to GCR
customers ortily, or should be changed to flow to GCR
customers and choice customers (Id. at 21-22).

(19) Duke shafl revise its GCR tariff to implemertt a sharing
mechanism for sharing of net revenues from off-system
7ransaetions.? Such sharing mechanism shall be effective if
Duke does not hav¢ an asset management agreement
transferring tnanagement cesponsibility for its gas commodity,
storage and transportation contracts to a third party, and shall
provide for eharing of the net revenues from off-system
transactions to be allocated 80 percent to GCR and choice
customers and.20 percent to Duke shareholders. The revenue
sharing percentage proposed by implementation of the ahariqg
mechanism in this Stipulation is expressly limited to gas-
related sales transactions, and shall not ]tave precedential value
in establishing the sharing percentages for similar eleckric sales
transactions by Duke. This sharing mechanism, but not the 80
percent/20 percent revenue allocation, shall be subject to
review in.future GCR cases {Id. at 21-22) B

(20) Duke shall meet with Staff and other interested pattiea to
discuss eliminating customer deposits for PIPP customers and
shall etiminate such deposits if Staff agrees (Id. at 18).

7 Off-system transactiuns are detined to u¢Iude but are not timited to Off-9yatem Salea Transactions,
Capadty Release Transactions, Park Transactions, Loea Traneatli.onc, Exchange Traaaactions, and any
other similar, but yet unnamed Iransactlons.

8 Thi6 paragraph does not dange the alloraNon cvntatned in the cvrrent sharing mechanism for revenues
received under Duke's asset menagement agreemenR

18



07-589-GA-AIR,et al. -12-

(21) Duke shali review and fufy consider the merits of adopting
any new payment plans submitted by any parly and, if Duke
elects not to implement such new payment plan, Duke shall
respond to the stakeholder in wrriting to state the reason for its
decision (Id. at 18).

(22) Duke shall review ite use of payday lenders as authoriud
payment stations and wi11 use its best efforts to eliminate the
use of payday lenders as authorized payment staNons if other
suitable iocations for the payment stations are available in the
same geographic area L>uke shall provide a]ist of aA payday
lenders utilized as authorized payment stations to Staff and
other interested parties annually. The annual payday lendexs
list is to be provided iaitially on May 1, 7008, and on May 1,
each year thereafter (1d. at 18-19).

(23) Duke shall communicate with its customers to educate them
abodt the dlfferenre between anthorised and non-authorized
payment sfationa. Duke shall work with members of the
Collaborative to rlevelop the educational rnaterials and
communication strategy (Id. at.19).

B. %mwakyof the Residential Rate Desi Tssue

This case marks a sea change in the recommendation of the Commission's Staff
with respect to the method of determining a gas utility's residential distribution rate
design. Traditionally, natural gas distribution rates in Ohio have been set by allocating a
relatively small proportion of the fixed costs to the "customer" charge, with the remaining
fixed costs recovered through a volumetric component. However, volatile and sustained
increases in the price of natural gas, along with heightested interest in energy conservation,
have called into question long-held ratemaking practices for gas companies. In this
proceeding, Staff and Duke advocate the adoptlon of a modified Straigltt Fixed Variable
(SFV) residential rate design that allocates most fixed costs of delivering gas to a monthiy
flat fee with the remaining fixed costs recovered through a variable or volumetric
component. Under this proposed new °levelized" rate design, Uulce's current $6.OD
residential customer charge would be eliminated. histead, xes3dential customers would
pay a flat monthly fee of around $20 to $25, but with a corresponding lower usage
component to recover the remaiaing fixed distribution costs (Staff Sx 1, at 30-33, 46-9;
Stipulation Ex. 2; Duke 8x. 29 at 6; Tr. I at 87-88,.147-148,159).

In its initfal filings, Uuke e proposed residential rate design included a$15.00
customer charge with a sales decoupling rider to address an alleged revenue erosion
problem caused by declfnfng average use per customer. The Staff Report noted this
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place substantial weight on the terms of a stipulation, even though the stipulation does not
bind the Commission (td).

The Commission finds that the Stipulation filed in these cases appeara to be the
product of serious bargaining among capable, knowledgeable parties. The signatory
parties represent a wjtfe diversity of interests inciuding the utillty, residential consumers,
low-income zesidentie! consumers, commercial and industrial consumers, and Staff.
Pureher, we note that the signatory parties routinely participate in complex Commission
proceedings and that counsel for the signatory parties have extensive experience
practicing before the Commission in utility matbers.

The Stipulation also meets the second criterion. As a package, the Stipulation
advances the public interest by resolving aIl imues raised, except as to residential revenue
design, thereby avoiding extensive lltigation. While the Stipulation includes a generai rate
increase of approximately three percent across all customer classes, that increase will allow
the company an opportvnity to recover its expenses. As for the new AMRP, which now
includes riser replacement and company ownership of certain customer service lines, the
Stipulation continueB the mechaniszn established for the parties and the Cornmission to
evaluate the reasonableness of the expenses incurred on a consistent, regular basis during
the program until another base rate application is filed by Duke. We conclude that the
continuance of the main replacement prograni,. the initiation of the riser replacement
program and: Duke's ownership of customer service lines advances the public interest and
safety. As with the previous program, the new AMRp and riser replacement program
does not sanction cost recovery of any or all yet-to-lie-incurred costs and does institute
caps on future recovery. The Stipulation also continues the process under which each
year's AMRP and riser replacement expenses can be evaluated for the next AMRP rider,
while also addressing questions related to over-recovery and treatment of cost savings.
We note that the accounting provisions adopted'to facilitate the new AMRp program and
the riser replacement program cease at the completion of each prograne The Commiasion
further notes that the Stipulation provides for the continuation of the weatherization
program and a pilot program for low income customers.

Regarding company ownership of certafn customer service ltnes, Duke should,
upon the request of the customer, work with the customer as to location, relocation, and,
mamner of installation of the service line, to the extent feasible under the gas pipeline
safety regulations, Duke's tariff, and Duke's procedures.

Finaliy, the Stipulation meets the third criterion because it does not violate any
important regulatory principle or practice. Indeed, the Stipulation provides a resolution
for Duke to economtcally continue the AMRP and to lnitiate the riser replacement
program facfiitating gas system safety and reUability improvements.
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On March 14,2008, Duke moved foi waiver of the requireatent to file an update of
the patYislly forecasted income atatement and any variancPs for the test year, pursuant to
Rule 4901-7-01, Appendix A, Chapter Il(A)(b}(cl), O.A.C. Duke notes that, as part of the
Stipulation, the parties negotiated a revenue increase and further agreed to recoaunend
that Duke be allowed to forgo the requirement of filing actua7 finanaW data for the test
year Qt. Eae.1, at 5, footttiote 5).

The Commission finds that the St:ipulation fi]ed in these matters is in the public
interest and represents a reasonable disposition of ail but one of the issues raised in these
proceedings. We will, therefore, adopt the Stipulation in its entirety and grant Duke's
motion for a waiver of the requiremeatt to file an updated income statement in accordance
with Rule 4901-7-01, Appendix A, Chapter II(A)(5)(d), O.A.C.

B. Consideration of the Residential Rate Design

The Conunission first notes that there is no disagreement in this case that Duke's
residential rates need to go up in order ta cover Duke's prudendy incurred costa to
provide service. There is also no dispute in this case as to the amount of the increase in
revenues needed to allow Duke to earn a fair rate oE return on its investment. In addition
to an overall increase in revenue of 3.1 percent, the settlement before us provides for the
assignation of $6 million in costs from conuneirial and industrial customets to the
residential class. This resllocation reduces a pte-exisiing subsidy of residential customers
by commercial and industtial customers. Thus, the parties have atready agreed that
residential customers, as a class; will pay an increase of 11.9 percent durin$ #he first year
and 14,1 percent in the second year for the distribution portion of each residential
customer s biB.

The only issue left to the Commission is the design of the rates Duke should bill
reaideatfal customers to collect the revenues agreed to in the settlement. We agree with
Staff that the time has come to re-think traditional natural gas rate design, Conditions in
the natural gas irtdustry have changed markedly in the past several yea:s. The natural gas
market is now characterized by volatile and suetained price increases, causing customers
to increase their efforts to conserve gas. The evidence of record clearly doeuments the
declining sales-per-customer trend over the decades, In fact, more than 15 percent of
Duke s revenue deficiency in this rate case is atN'Ibutable to declining customer usage, a
trend which is nat just continuing, but is also accelerating (Duke Bx.11, at 3-6;11; Staff Ex.
3, at 3-5; Tr. I at 214.216; Staff Br. at 7). Under traditional rate design, the ability of a
company to recover its fixed costs of providing service hinges in large part on its actual
sales, even thoagh the company's costs remain fairly constant regartlless of how much gas
is sold. Thus, a negative trend in sales has a corresponding negative effect on the utility's
ongoing financial stability, its abilfty to attract new capita] to invest in Its networlc, and its
incentive to encourage energy efficiency and conservation.
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The Commission, therefore, concludes that a rate design which separates or
"decouples" a gas company's recovery of its cost of delivering the gas from the amount of
gas customers actually consume is necessary to align the new market realities with
importazit regulatory objectives. We believe it is in the interest of ali customers that Duke
has adequate and stable revenues to pay for the costs of its operations and capital and to
ensure the continued provision of safe and reliable service. We further believe that there is
a societal benefit to removing from rate design the current built-in incentive to increase gas
sales. A rate design that prevents a company from embracing energy conservation efforts
is not in the public interest. Duke's commitment to provide $3 miliion for weatherization
projects under the Stipulation is critical to our decfalon in this case (Jt. Ex. 1, at 12-14).
Indeed, the Cornmission notes.that a comniitment to conservation initiatives will be an
important factor in any future decision to adopt a decoupling mechanism, The
Comtttission encourages Duke to review and further enhance #t5 weatherization and
conservatiot4 program offerirtgs, As one part of thia review, Duke should adopt the
objective to make cost-effective weatherization and conservation programs available to all
low-income consumers and to ramp up such programs as rapidly as reasomably
psacticable.'

Having determtned that a new decoupling rate design is appropriate, we must
decide the betber choice of heo methods: a levelized rate design, which recovers most fixed
costs up front in a flat monthly fee, or a decoupling rider, whfch mainteins a lower
customer charge and allows the company to offset lower sales through an adjustable rider.

On balance, the Commission finds the levelized rate design advocated by Duke and
Staff to .be preferable to a decoupling rider. Both methods would address revenue and
earnings stability issues in that the fixed costs of delfvering gas to the home will be
recovered regardless of consumption. 'Each would also remove any disincentive by the
company to promote conservation and energy efficiency. The leyelized rate design,
however, has the added benefit of producing more stable customer bills throughout all
seasons because fixed costs will be recovered evenly throughout the year. In cwntrast

'wi}h a decoup7.ing rider, as favored by OCC, customers would still pay a higher portion of
their fixed costs during the heating season when their bills are already the highest, and the
rates woutd be less predictable since they could be adjusted each year to make up for
lower-than-expected sales.

A levelized rate design also has ahe advantage of being easier for customers to
understand. Customers will transparently see most of the costs that do not vary with
usage recovered through a flat monthly fee. C3astomers are accvstorrted to fixed monthly
bills for numerous other services, such as telephone, water, trash, internet, and cable
services. A decoupling ridec, on the other hand; Is much more complicated and harder to
explain to customers. lt is difficult for customers to understand why they have to pay
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more through a decoupling rider if they worked hard to reduce their usage; the
appearance is that the company is penaGzing them for their conservation efforts.

The Commission aiso balieves. that a leve?izefi rate design sends better prioe signals
to consumers. The rate for delivering the gas to the home is only about 20 to 25 percent of
the total bi1L The largest portion of thebill, the other 75 to 80 percent, is for the gas that
the customer uses. This commodity portion, the cost of the actual gas used, is the biggest
driver of the amount of a customer's bill. Therefore, gas usage will stiil have the biggest
influence on the price signals received by the customer when making gas consumption
decisions, and customers will gti11 receive the benefits of any conservation efforts in whieh
they engage. Whiie we acknowledge that there will be a modest increase in the payback
period for customer-3nitiated energy consexwat3on measures with a levelized rate design,
this rtisuit Is counterbalanced by thefact that the difference in the payback period is a
direct result of inequities within the existing rate design that cause higher usecustome.rs to
pay more of their fair share of the fixed coata than low-use customers.

The levelized rate design also promotes the regulatory objective of providing a
more equitable cost allocation among customers regardless of usage. It fairly apportions
the fixed costs of service, which do not change with usage, atnong all customers, so that
everyone pays his or her fair share. Customers wlto use more energy for reasons beyond
their control, such as abnorrnal weather, large number of persons sharing a household, or
older housing stock wiil no longer have to pay their own.fair share plus sotneone else's
fair share of the costs.

We recognize that, with this change to rate desfgn, as with any change, there wili be
some cusWiners who will be better off and sorne customers who will be worse off, as
compared with the existing rate design. The levelized rate design will impact low usage
customers more, since they have not been paying the entirety of their fixed costs under the
existing rate design. Higher use customers who have been ovetpaying their fixed costs
will actualiy experience a rate reduction. Average users wiIl see only the impact of the
increase agreed to by the parties; they will see no additional impact as a resiilt of the
Conuni,ssion choosing the leveii7xd rate design.

The Commission is sensitive to the impact of any rate increase on customers,
espcrially during these tough economic times. We believe that the new levelized rate
design best corrects the traditional design inequities whiie mitigating the impact of the
new rates on residential customere by maintafning a volumetric component to the rates, by
phasing in the increase over a two-year period, and by not reflecting the fuli extent of
Duke s fixed costs in the proposed fixed charge. Still, we are concerned with the iuipact
on low-income, low-use customers. Thus, crucial to our decision to adopt Duke and StafYs
proposed rate design is the Pilot Low Income Program aimed at helping low-income, low-
use customers pay their bills. This new program wifi provide a four-dollar, monthly

23



07-589-GA-AIR, et al, -20-

discount to cushion much of the impact on qualifying customers. To ensure that this
discount is available to as many customers as possible, we direct that Duke expand this
pilot program to include up to 10,000 custamers, inatead of the 5,000 customers specified
in the &tipulation, pursuant to the terms of the stipulation, Duke, in consultation with staff
and the parties; shall establish eligibility qualifications for this progant by first
determining and setting the maximum low usage volume projected to result in the
inclusion of 10,000 low-income customers who have previously been defined by the
stipulation to be those at or below 175 pencent of the poverty level. The Commission
expects that Duke will promote this program such that to the fullest extent practicable the
program is fully enrolled with 10,000 customers. Pollowing the end of the pilot program,
the Comniission will evaluate the program for its effectiveness in addressing our concerns
relative to the impact on low-use, low-income customers.

We are also concerned about the immediate tmpact of implementing the levelized
rate design during the summer months when. overall consumption is lowest. For the
average customer, the new rate design will result in lower bills in the winter, but higher
biils in the summet. Our concern is that the fixed charge. increase may not be anticipated
by customers who have budgeted for the traditional lower fixed charge during the low
usage summer months. To niitigate this impact, we are directing that, from the initial bills
resulting from this order through bills covering the period ending September 30,2008, the
fixed charge be set at $15,00, consistent with Duke's original proposal. The corresponding
volumetric rate for those months should also be adjusted to compensate for any revenue
shortfall that this adjustment in the fixed charge will cause. Thereafter, rates wfli be as
proposed in the Stipulation. We believe this additional phase-in of the new residential
rate structure will give customers a furiher opportunity to adapt to this change, including
the benefits of the budget billing option

C. Rate Deteratnants;

1. Rate Base

The value of Uuke's property used and useful 9n the rendition of natural gas
services as of the December 31, 2007, is not less than $649,964,874, as stipulated by the
parties (Jt. Hx.1, at Schedule A-1).

The Commission finds the rate base of $649,964,874, as provided in the Stipulation,
to be reasonable and proper based on the evidence presented in these matters.
Accordingly, the Commission adopte the valuation of $649,964,874 as the rate base for
purposes of this proceeding.
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THE PUB1dC UfILi7'IES COMMTS6ION OF OHIO

In the Matter of the Application of Duke )
Energy Ohio, Inc. for an Increase in Rates. ) Case No. 07-589-GA-AIR

In the. Matter.of tAe Application of Duke
Energy Ohio, Inc. for Approval of an ) Case No. 07-590•GA-ALT
Alternative Rate Plan for Gas Distribution
Service. )

In the Matter of the Application of Duke )
Energy Ohio, Inc. for Approval to Change ) Case No. 07-591-GA-AAM
Accounting Methods.

ENTRY ON REHSARING

The Commiesion f•inds:

(1)

(2)

(3)

On July 18, 20D7, Duke Energy of Ohio, Inc. (Duke) flled
applisationa to mcrease its gas distribution rates, for authority
to implement an alternative rate plan for its gas distribution
services; and for approval to change accounting methods, On
February 28; 2008, the parties f"iied a Joint Stipulation and
Recouunendation (Stipulation) resolving all the issues raised in
the application except the iasue of residential rate tlesign. By
Op9nion and Order issaod May 28, 2008; the Commission
approved the Stipulation and, based on the record presented,
adopted a"levelfzed" residential rate design to decouple
Duke's revenue reeovery from the amount of gae actuaIly
consumed.

Section 4903.10, Revisect Code, states that any party who has
entered an appearance in a Commission proceeding may apply
for rehearing with respect to any matters determined in that
proceeding, by filing an application within 30 days. after the
entry of the order upon.the journal of the Conunission.

On June 27, 2008, the Office of the Ohio Consomera' Counsel
(OCC) and Ohio Partners for Affordable Energy (OPAE) fYled
applications for rehearing. Both applications assert ti7et the
May 28,2008 Order is unreasonable, unlawful and/ or an abuse
of the C:ommission's discretion on the following grounds:

Thia ia to certify that the imagee appearing are an
accarate and complete regro8uction of e case file
document deliver in the regular course of inese.
Technician ;A nate Proceeaed_L__
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(a) The Commission erred by approving a rate
design that unreasonably violates prior
Commission precedent and policy, and does not
produce just and reasonable rates in violation of
Sections 4905.22 and 4909.18, Revised Code.

(b) The Commission erred by approving a rate
design that discourages eustomer conservation
efforts in violation of Sections 4929.05 and
4905.70, Revised Code.

(c) The Commission erred when it failed to comply
with the requirements of Section 4903A9, Revised
Code, and provide specific findings of fact and
written opinions that were supported by reaord
evidence.

In addition to the foregoingcommon three arguments, OCC
adds a fourth ground for rehearutg: that the Commission erred
by approving a rate design which increases the manthly
residential customer charge without providing consumers
adequate notice of the new rate design pursuant to Sections
4909.18, 4909.19 and 4909.43, Revised Code.

(4) On July 7, 2009, Duke filed a memorandum in opposition to the
applications for rehearing.

(5) Sefore addressing these arguments, we would note that the
opinion contains a clerical error whtch we now correct, nunc pro
func. In the sunuwary of the stipulation on page 6, the Opinfon
incorrectly states that Duke's revenue increase of $18,217;566 is
based on an 8.15 percent rate of retum. The stipulated revenue
increase was based upon a rate of return of 8.45 percent.

(6) With respect to the applications for rehearing, we first observe
that neither C+CC nor OPAE raises any issues which were not
fully considered and reJected in theOpinion at pages 1245 and
17-20. As noted thereiiy the only unstipulated issue left to the
Commission in this proceeding is the adoption of a new
residential gas distribution rate design which would reduce or
eliminate the link, between natural gas sales volumes and the
utility's revenue requirement in order to more closely match
costs and revenues such that custotners pay their fair share of
distribution costs; to reduce or eliminate any disincentive for
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the utility to promote coinselvation programs, and to afford the
utility a reasonable opportunity to recover fixed costs, Our
clwice was between the two approaches deeined most
appropriate to accomplish this decoupling: (1) a modified
"straight fixed-variable (SFV)" or "levelized" rate design,
which recovers most fixed costs in a flatmonthly fee; or (2) a
decoupling rider, which maintains a lower customer charge
and allows the company to offset lower saies through an
annually adjusted rider. For the reasons set forth in the record
and our Opinion, we believe the lcrveli2ed rate design best
balances the interests of customers and the utility.

(7) The first ground for reheaing listed by both OCC and OPAB is
that our adoption of a levelized rate design violates prior
Commission precedent, as well as the regulatory principles of
gradualism and rate continuity, thereby producing unjust and
unreasonable tates in violation of Sections 4905.22 and 4909.18,
Revised Code. In examining these clafms, we first observe that
this Commission Is not bound by any statutory requirzment
relating to the regulatory principle of gradualism, which is only
one of many important regulatory principies. However,
consistent with the principle of gradualism, the Commission
noted at page 19 of our Opinion that the new levelized rate
design best corrects the traditional rate design inequities while
mitigat9ng the impact of the new rates on nesidentiai custorners
by maintaining a vohurtetric component to the . rates, by
pkasing in the tncmease over a two-year period, and by not
reElecting the full extent of lSuke'sfixed costs In the proposed
fixed charge. We also noted ftt the Pilot Low Income
Program, aimed at helping low-income, iow-use customers pay
their bills, was crucial to our decision. Furthermore, OCC and
OPAE continue to compare the new flat monthly fee with the
custvmer charge under the previous distribution rate structure.
Such comparisons are misleading and distort the impact on
customers, since any analysis of the impact of the new levelized
rate structure should consider the total customer distribution
charges, including the current Rider AMRP and the volumebric
clharge. We nots that, in.association with the adoption of the
levelized rate design, the volumetric charge reflected on the
bills of residential customers will be reduced as the customer
charge is phased-in to reflect the elimination of the majority of
the company's fixed costs from the volumetric charge.
Moreover, as noted in our Opinion, at page 18, the new rate

-3-
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(8)

design also achieves the important regulatory principle of
matching costs and revenues to erssure that customers pay their
fair share of distribution costs. Accordingly, the Commission
finds that OCC's and OPAE's requests for rehearing on such
basis should be denied.

With respect to the second commm ground for rehearing, both
OCC and OPAE assert that the Commission erred by
approving a rate design that discourages customer
conservation effrnis in violation of Sestions 4929.05 and
4906.70, Revised Code. This argument was fully considered
and rejected in the Opinion at pages 14-15 and 18-19. There is
no dispute thatboth the modified straight fixed-variable rate
design and the decoupling rider reduce or elintinate any
disincentive for utility sponsored or promoted conservation
programs. There is aleo no dispute that under both of the rate
designs, a customer who makes conservation efforts to reduce
gas consumption will equally enjoy the full benefit,of those
efforts for the comniodity porbon of thear gas bill which
typically represents 75 to 80 percent of their total gas bill.
While under the levelized rate desigtt, a lower-nae customer
who conserves may not reduce his distribution charges as
much as such charges would otherwise be reduced under the
decoupling rider method, it. Is also true that atl potential
customer savings are not guaranteed under the decoupling
rider method due to the attendant uneertainty caused by
periodic reviews and adjustments necessary with the
decoupling rider. Moreover, any greater reduction in
distribution charges achieved through a decoupling rider
would have the effect of preserving the inequities within the
existing rate design that have caused Mgher use customers to
subsidize the fixed costs of lower use customers. As discussed
in the Commission's opinion at page 19, the Commission opted
to more closely match costs and revenues such that customers
pay their fair share of distribution costs. Finally, this argurrtent
for rehearing disregards the fact that a fundamental reason for
our adoption of the new rate design. is. to foster conservation
efforts in aocqrdance with Sections 4929.02 and 4905.70,
RevisedCode. The only question at iqsuein these proceedings
is whether a levelized rate design or a 4ecoupling rider better
achieves all competing public policy goals. As discussed at
length in our opinion, we be$eve the levelized rate design is
the better choice. This ground for rehearing is denied.

-4-
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(9) The third common assignment of error is that the Commission
erred when it failed to comply with the requiremenas of Section
49D3.09, Revised Code, by failing to provide apeciftc findings of
fact and written opiriions that were supported by racord
evidence. We find this assertion to be without merit The
evidence of record and arguments of the parties wene fully
cora4idered as reflected in the Opinion at pages 12-15 and 17-20,
in. accordance with Section 4903.09, Revised Code. The
undisputed evidence of record is that the new levelized rates
will more closPly match fixed costs with fixed revenues,
thereby ensuring that residentiai distribution customers pay
their fair share of the costs incurred to serve tlvnm. Our
adoption of this new rate design was conditioned upon this
consideration and upon other impostant factors, Including the
gradual phase-in of these new rates and the company's new
low-income assistance plan.

(10) OCC also identifies a fourth basis for rehearing in arguing ihat
our approval of the new levelized rate design violates Sectinns
4909.18, 4909.19 and 4909.43, Revised Code, by increasing the
monthly residential customer charge without providing
consumers adequate notice.

We find this argument to be without merit. Seclions 4909.18,
4909.19, and 4909.43, Revised Code, direct the utility to notify
customers, mayors and legislative authorities in the company's
service area of the appltcation and the rates proposed therein.
Duke sereed upon mayors and legislative authorities and
pub(ished in newapapers throughout its affected service area
notices that met the requirements of Section 4909.18, 4909.19,
and 4909.43, Revised Code, as approved by the Commission.
The r,otice specifically set forth the rates and percentage
increase, by rate schedule, proposed by Duke in the
application, including a referenee to and explanation of the
proposed sales decoupling rider.

OCC relies on Committee Against MRT v. Pub. Util, Comm.
(1977), 52 Ohio St2d 231, to argue that the notice failed to
inform customera of the levelized rate design adopted by the
Commission. In the Committee Against MRT case, Cincinnati
Bell Telephone Company (CST) filed an application with the
Commission requesting approval to introduce a new rate plan
for basic Iocal exchange service throughout its service area.

-5-
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The notice submitted by CDT did not include a description of
measured rate service but did include a general reference to the
exhibits filed in the case. The exhibits filed in the case and
referenced in the notice inciuded an explanation of the
proposed measured rate service. In Committee Aga[nst IvIRT,
the Comm.ission approved and CBT issued the proposed
notice. Subsequently; the Commission approved a stipulation
filed by the parties to the caae, re¢ommending that the
Conunission authorize CBT to provide nonwptionaf ineasured
rate service on an experimental basis in one etccluutige. The
court held that the notice issued by CBT failed to sufficiently
describe the company's proposal to implement measured rate
service: The court reasoned that the wtice failed to cfi.selose the
essential natura or quality of the propoaal; that is, to implement
usage-based rates. The Commission finds this case to be
distfnguishable from CommitLee Agednst MRT. In Cammittee
Against MRT, the court found that the notice failed to. disclose
the essential nature of the rates proposed by CBT. The notice in
this case clearly disclosed the nature of the rates, including the
implementation of a decoupling mechanism, as such was
proposed by Duke. Although the Commission did not adopt
the decoupling mechanism proposed by Duke, the notice was
sufficient to inform custoniers of such proposal and to allow
customers to register an objection to a decoupling mechanism
and the increase In rates. In addition, the notice stated that
"[r)ecommendations which differ from the filed application ...
may be adopted by the Cammission." Accordingly, OCCs
request for rehearing on this basis is denied.

(11) FinaAy, the Commission observes that, in addition to
electronically filing its app7ication for rehearing, OCC also
uploaded an electronic video fiie of the webcast of the April 23,
2008, Commission meetiitg, where these matters were
discussed at length by the Conimissioners. Whiie Commission
webcasts may be inatructional on the views of the individual
members, it is well settled that the Commission.s,peaks through
its published opinions and orders, as provided by Section
4903.04, Revised Code. Murray a. Ohio Be[I Tz[, Co., 54 Ohio Op.
82, 117 N,E.2d 495 (1954). We note that OCC has argued
exactly this point in a prlor Commission proceeding. In
Cincinnati Be1! Teteplrone Company, Case No. 01-720-Tp-ALT, et
al., OCC cited Supreme Court of.Ohio decisions for the
proposition that commissions, such as this one, only speak
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through their published orders (See, OCC's August 9, 2004,
reply memorandum at 3, in Case No. 04-720-TP-ALT, et al.).
Moreover, the minutes of the Convnission meetings are not
considered to be a part of the record in the cases discussed.
Accordingly, the Commission will, on its own. motion, strike
this file from the record in these proceedings.

Itis, therefore,

ORDERED, That the applications for rehearing filed by OC'C and OPAE on June 27,
2008, are denied. It is, further,

ORDERED, That the video file of the April 23, 2006, Commission webcast, which
was electronically filed by OCC with its application for rehearing, is hereby stricken from
the record in these proceedings: It is, further,

ORDERED, That a copy of this order be served upon all interested persons of

record,

THE PUBLIC,

Alan R. 5ctiriber, Chairman

Paul A. Centolella

Valerie A. Ixmmi

RMB/GNS/vrm
Entered ^ e_J^ _gilral

Renee J. Jenkins
Secretary

Cheryl L. Roberto
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TABLE 4(a{
Year I

Total Regenuo IrtcludiYdg Gas Costs

Current
Ap{rlloatit
Proposetl

ReslaentialBarvice 82.91"k 83:68%

General Servrc.e
Commercial 21.59°h 20.42%
Industrial 4.09% 3.95%a
Other 2.02% .2-53%

Total General Service 28,31% 28.89%a

TotalTransponation 8.79uk 9,46%

Total 100.00% 100.00%

TABLE 4(b)
Year 2

Total R:eueOyre Includina GasCQst,

Current
Applicant
Proposed

Residential Sarvice 62.9196 64.64%

General5ernice
Ccmmercial 21.59% 20.00%
Industrlal 4.09% 3.86%
Other 2.E2%

^ ^ ^

^.
^q

^.y
Total General Servtce 28.31% 28.33%

Total Tran3pnrlatlon 8.79% 9.13ya

Total 100.00'h 10D.00%

Rate Design

Staff has tradit(onally recommended and supported a rate design for the natural gas
distributlon component consisting of a minimal customer charge and a volumetric rate or
blocks of rates. That structure, while not truly cost-reflective, sufflced to altow the utility
the opportunity to recover the recommended revenue requirement as long as gas
consumption remained level or increased. In recent years, due primarily to the volatile
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and relatively high cost of gas (to be recovered through the Gas Cost Recovery
rnechanlsm), the trend of gradually increasing gas consumption, per customer, has
been reversed. Therefore, Duke, and other gas utipties, has seen the recovery of
distribution costs deteriorate as the volume of gas used decreased.

In this case, Staff recommends a rather significant change tn its rate structure policy.
Rather than lecovery via a minimal customer charge and relatively high volumetric
rates, Staff recommends that the Commission approve a rate structure primarily based
on a fixed distribution service charge. In reality, most distribution-reiated oosts are
fixed. The dPstftbGtion f8cifitias required to serve a small residsnee are most likely the
same as those required to serve a larger residence, The distribution facillties required
to serve a minimum number of gas appliances in a residential unit are most likely the
same as those required to serve a residence with multiple gas applianees. The costs to
the utility vary only slightly, if at all, by the volume of gas used.

tn addition to a better reflection of cost causation, the primarlly fixed- charge-based rate
structure accomplishes other rate objectives. It levelizes the distrlbution cornponent of a
customers' bill, providing rate certainty. It reduces the revenue deterloration of a utility
in a time of reduced consumption; thus, reducing the need for frequent rate cases. It
alleviates the need for a deooupling mechanism which requires frequent controversial
reconciiiatigns and weather adjustments. From the companies' point of view, it
eliminates Its natural disincentive to promote energy conservation which, when rate are
volume-based, eauses revenue erosion.

Staff is keeniy aware, however of the pitfalls of itiis significant charige in the desigri of
rates. The biggest negative impact being that the change from a primarily volume-
based rate to a primarily fixed charge rate often results in targe price increases to low
use customers (ei,, if the fixed charge is "blocked," to the lower use customers in the
block). A secondary disadvantage Is that the fixed charge structure reduces the
incentive on the part of the customer to reduce its usage. Staff, however, finds that this
argument is much less relative in the case of distribution rates. The distribution portion
of a customer's bill is relatively small compared to the total bill. The cost of gas to be
recovered through the Gas Cost. ReeoVery mechanism will oontinue to serve as the
incentive to a customer to keep its usage to a minimum. Finally, the current rate
sohedules are designed as "residential" or "general serviee" in nature. General Service
customers are much less homogeneous than residential customers and a simple fixed
charge may not be the. appropnate cost recavery meehanism,

With all of these things in mind, Staff proposes and recommends a change In rate
design that phase,s in the change from a primarily volumetric rate to a primarily fixed
charge rate. The following table illustrates the phased-in concept,
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Monthly Billing Delerminates

Year 1
Applicant

Year 1
Staff

Year 2
Applicant

Year 2
Staff

ResidentialServlce Curren Proposed Prooosed P-oose Prooosed

Customer Charge $ 6.00 $ 19.00 S 15.00
Fix6d Distribution Service Charga
<b0ccf annually $ 10.00 $ 12.80
r 50 cot @hnuatiy $ 2025 $ 26.33
VolumetricCharge 0.186910 0.227960 0,153942 0247140 0.099103

General Service
Customer Charge $ 21.00 $ 40.00 $ 40.00
Fixed Distribution SeMce Charge
a 50 cct annually $ 26.00 $ 27.50
> 50 < 2000 ocf $ 35.25 $ 40.33
annually
> 2000 < 4000 cct annually . $- 50.00 $ 55.00
> 4000 pct annually $ 130.00 8 180.00
Volurnetric Charge
1st10006cr 0.163000 0.184740 0:168800
Next 4000 ccf 0.187000 0.18774D 0:162800
> 5000 cof 0.154000 0,163730 0.158800
All ccf 0:183527 0.099052

Staff Discussion of Recommendation

The table represents a Staff "concept" of a two-year-phase-in to a primarily tixed oharge
rate. Because the filing does not "block" consumption by annual blocks, it is likely that
the Staff proposed rates do not exactly produce the Applicant's proposed annual
revenues; but, from information provided to Staff by the Applidant in data requests, the
recommendations should serve as a reasonable facsimile for discussion purposes. The
rates are meant to reflect the Applioant's proposed revenue for each of the two years
(i.e. Applicant has proposed an increasing revenue requirement for the Residential
class and a corresponding decreasing revenue requirement for the General Service
class). While Staff teoommends the phased-in revenue requirement adjustmehts, this
table should in no way be taken as a recommendation by the Staff of the Rates and
Tariffs Division as to the overali mvenue requlrement recommended by the appropriate
Staff in other sections to this report. The table is meant to reflect the revenue requested
by the Applicant for comparative purposes only. It is intended to reflect changes to the
rate design that the Applioant has proposed.

Staff is also aware that the test year data in the blocked format may not be readily
available, Further. Staff is aware that such a significant change in rate design may
require modifications to the current billing system. Due to these, and perhaps other
unknown liniitations, Staff prefers to characterize Its recommendation as a"concepf'
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whfch may require modifications based on the availability of data and the limitations of
the billirsg system,

There are other 'Ywists" to the Staff's recommendation which should be noted. While
Staff is recommending the fixed charge approach as a replacement for the Appiicant's
proposed decoupling mechanism, Staff recommends limiting the "phase in" to two years
(a) to evaluate the results, and (b) to reduce the overall i'mpact of the annual Increases
to the resi¢ential revenue requirement and decreases to the general service.revenue
requirement.

Next, it is apparent that there:are a significant number of residential and general service
accounts that use such small volumes of gas that it Is likely that the usage is for
something other than space or water heating, While Staffs proposal attempts to
mitiyate the rate increase to these customers to alleviate drastic changes, from a cost
causation viewpoint, these customers are no different than other customers. Staff
recommends that the AppUcant work with these customers to notify them that In the
future, they may see significant increases sfmply by taking limited service.

Finally, 7t is likely tfiat the traditional "residentiallgenerai service" schedulas may not be
1he: appropriate mechanisms to reflect cost causation through rates. A more appropriate
mechanism #or rate differentiats may be a more "facilitiee-based" approach. Staff
reoommerJds that the Commission require the Appficant to perform an analysis
addressing this issue. If the anatysis indicates a change Is appropriate, the Applicant
should so reflect thafchange In its next djstributicn rate case.

While not part of Staff's recommendation, it has been suggested that the "fixed"
component of the proposed residential rate could be "seasonal." For exampte, instead
of twelve months at $20/month, there could berfour summer months at $10/month and
eight shouidor and wlnter months at $25dmonth. The rafionaie for that format would be
to keep the sUmmer gas bill low as. customers are accustomed. On the other hand,
some have suggested going the other way. For example, there could be eight warm
weather moriths at $25/month and four colder weather months at $101month, The
rationaie for that format would be to lower the distribution component of the bill to offset
the higher GCR component duririg the colder months when the volumes used are
higher. Staff weicomes comment on this seasonat variation.
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oplnion on the recovery of these costs at this time. Should this eondition arise, the
appropriate recovery should be determined through another proceeding.

$ALES DECOUPLING RIDER

As part of its ARernative Regulation plan, Duke has proposetl implementation of a Saies
Decoupling rider. Sales decoupling has become a signifieant regulatory issue in recent
years as gas utiiitles attempt to address the rpvenue erosion that has resulted from a
steady decline in average customer ugage. Historicaily; the PUCO has designed rates
such that the vast majority of a gas utgity's eost recovery is through [he volumetric
component of its distribution rates. The cost of operating and mairitaining a utifty`s
pipeline system, howetier; is largely Independent or the vofume of gas flowing through
that system. As use per customer has fallen in rasponse to rising prices, utillties are
under-recovering their fixed costs, resulting in a need to file more frequent base rate
cases to reset those rates.

Duke has proposed to address this issue in two ways, The first Is to shift a larger portion
of its rate recovery into the. monthly customer charge and the second is implementation
of a now Sales Decoupling Rider (Rider SD). Rider SD, as proposed, would true-up
any future differences between actual, weather norrnalized revenue per customer, and
the revenue per eustomer implicitty gpproved as part of this rate caea. Rider SD would
apply to all Duke's sales and transportation custorners excepl Rate IT customers.

Staff believes that tying a utifty's earnings to the volumes of gas consumed has been
problematic as residential use per eustomer has been steadily declining. This decline
has been especially pronounced in recent years in response to the large increases In
natural gas prices since ths winter of 2,00012001.
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Duke's application proposed a decoupling mechanism that would calculate the
difference between actual revenues per customer for each month, and the implicit
revenUes per customer for the like month in the rate case test year. Actual revenue per
customer would be weather normalized such that Duke would not be compensated far
revenues lost due to warmer than normal weather. Monthly revenue per customer is
also adjusted to re7leet any changes in the number of customers. Duke would defer
these calculatedlTlonthly differences and recover the accumulated amounts through an
annual adjustment to Rider SD. The amount of the rider would he calculated by dividing
the accumulated monthty differences by projected sates volumes over the next twelve
months. Any under or over- recovery due to differences between actual and proJected
sales volumes would be reconciled through future adjustments to Rider SD.

Staff supports the concept of decoupling but is proposing to address the issue through a
change In Its rate structure pollGy rather than through adoption of Rider SD. The
proposed change, discussed in the Rate Design section of this report, largely
accomplishes the gaals of decoupling without the need for an arlnual audit of the
deeoupling mechanism and subsequent true-ups.

COMMITMENTS

Administrative Code Section 4901:1-19-05(C)(3) requires an Applicant filing an alternative
rate plan to inFlude in its application those eommitments to customers, that it is willing to
make in promoting the state policy as defined in Revised Code Section 4929.02. 'rhe
exteni of these commitments should be dependent upon the degree of freedom the
Applicant ts requesting from traditional ratemaking procedures.

The direct testimonyof Company witness Sandra P. Meyer describes how Duke's proposal
to continue the AMRP program promotes the state policies in Section 4929,02 O.R,C.:

r Conttnuation of the AMRP program provides safe, reliable and reasonably-priced
service;

• Continued improvementto the distribution system's leak rate;
• Enhanced safety and reliabilfly;
+ O&M savings will coMinue to be passed On to cust9mers through offsets to Rider

AMRP on a real time basis.

Duke is also proposing to expand its current programs to assist low-income residential
customers. The Heat Share program, administered by the Salvatlon Army, provides
assistance to eligibte customers facing disconnection of service, in paying their winter
heating tiills, Duke shareholders contribute $1.00 for each $2.00 donated by customers to
the Heat Share Program. In 2006, Duke increased the level of shareholder contribution to
$200,000 from $100;000. Duke ts proposing to continue that increased level of funding
through December 31, 2010; Duke is also proposing to fund Its low-lncome weatherizatlon
program at $3 million annually. Annual funding had been at $2 million per year with the
exception of a one-time Increase of $1 million in 2006. Duke is proposing to continue that
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1 Assuming the customers usage -- strike

2 that.

3 Zf you look at page 14, line 12 of your

4 testimony, you ask a question: "Will customers and

5 the utility both benefit fsom approval of DE-Ohio's

6 prcpcisel?" Do you see that?

7 A. Yes, I do.

8 Q. How does âuke's rate design in its

9 application send a better price signal to its

10 customers?

il A. In the initial application because it had

12 a higher customer charge each month, the savings --

13 excuse me -- the savings a customer would reap would

14be more xeleted to the true variable costs-or

15 incremental costs incurred by the company so,

16 therefore, they're actually getting economically a

17 more accurate pxicing signal.

18 Q. But ovex the long run are your marginal

19 costs increasing?

20 A. If you believe the price of gas ia going

21 up, yes, I think it is. -

22 Q. So in that event wouldn't the better

,^.3 price signal be a lower customer charge and e higlier

24 volumetric charge?

ARMSTRONG & OXEY, INC., Columbus, Ohio (614) 224-9481
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1 A. No, becsuse thatdoesn't reflect what's

2 economicaily going on here. The company haa these

3 fixed costs that are incyrred throuqhopt the year.

4 The true savings the customer should reap is the cost

5 of gas. If theyuse less gas, then they shottld

6 definitely reap the savings of the commodity, but

7 they shouldn't reap savings of.the fixed costs to

8 serve those customers.

9 Q. Turning now to your supplemental

10 testimony, pages 3 to 6. On page 3, line 2, you

11 state that you generally suppoxt the,staff's

12 recommendation for a higher fixed distribution

13 service charge. Do you see that?

14 A. Yes, I do.

15 Q. And that's the staff's recommendation in

16 the Staff Report?

17 A. That is correct.

18 Q. And does that opinion support the fixed

19 distribution service charge proposed in the

26 atipulation?

21 . A. Yes, it does.

22 Q. What is the customer charged for year one

23 under the stipulation for rate elassee RS and RFT?

24 A. I believe it's $20.25 in year one and

ARMSTRONG & OREY, INC., Columbus, Ohio (614) 224-9981
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1 straight fixedvariable, coxrect?

2 A. Some of them would benefit; some ofthem

3 would be adversely af£ected. I think you have to

4 keep in mind the straight fixed variable is the

5 appropriate pricing signal.. When we talk about

6 better off or worse off, it's relative to where they

7 were before. The extent they have been subsidized

8 with past rate designs means they have benefited for

9 years. This rate design is improving in providing a

10 better p'rice signal, so msybe it is correcting the

11 subsidy they stiouldn't have received in the past.

12 Q. The Comnission has used the rate design

13 other than straight (ixed variable for at least the

14 last 20 yeazs, correct?

15 A. And we are proposing other than a

16 straight fixed variable in t3iis case.

17 Q. I understand that. But you ase

18 indicating that there was a subsidy so you are saying

19 the Eommission's use of the other ratedesign over

20 the last 25 yeaxs wasconsistently a subsidized rate

21 design?

22 A. Given the cost of service provided in

23 this case, there would he a subsidy if we don't

24 approve the proposed rate design ss stipulated by 10

ARMSTRONG & OREY, INC., Columbus, Ohio ( 614) 224-9481
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1 policy that youare aware of that says that the

2 Conumission has totake ateps to make sure that the

3 compat[y doean't have to file a rate case from time to

4 time; is that correct?

5 A. I tbink it would be prudent on theirpart

6 to take steps to avoid thosemeasures, yes.

7 Q. That's not my question. My question was

B are you aware of anything in Ohio iegulatory policy

9 thatrequires the Conunission to do that?

10 A. Requirement, no.

11 Q. Yes.

12 A. Practical, yes.

13 Q. It's your position that the distribution

14 utility costs that are recovered in the customer

15 chaxge are pzedominantly fixed in nature, correct?

16 A. Almost entirely. I think we calculated

17 that perhaps only $100 a year is expensed to incur

10 odorization coststhat vary by the volume, so of the

19 $217 million in this settlement, approximately $100

20 is variable. Therefore, 99.99 percent of our costs

21 are fixed, that's correct.

22 Q. Is that the same as it's been with the

23 company overthelast 20, 25 years? Is there

24 enything different today about the fixed nature of

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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235

1 Q. And Oominian actually in their current

? rate case filed to maintain the customer charge that

3 they have had for 13 years, correct?

4 A. correct.

5 Q. Is it one of staff's objectives to

6 decrease the frequency of rate easesas aresult of

7 the straight fixed variable rate design?

8 A. I think that's fair, yes.

9 Q. Would you agree that the straight fixed

10 variable rate design has the effect-of prdviding a

11 more guaranteed recovery of per cu.9tomer revenue

12 requirements for a company?

13 A. It provides -- provides a more assured

14 way of recovering the.company's fixed costs.

15 Q. Is there anything under the Ohio

16 traditional ratemaking formula that requires a more

17 guaranteed recovexy of customer revenue requirements?

18 A. Not under Ohio law. We-are doing it

19 because of what we have seen take place in recent

20 years when the majority of cost recovery is put into

21 the variable component and prices are xising and

22 inducing price-induced conservation. Then the

23 tttility is not recovering the fixed costs that the

29 Commission has.deemed they were entitled to, and

ARMSTRONG & OREY, INC., Columbus, Ohio (614) 224-5481
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1 that's the problem we are attemptinq to fix here.

2 Q. Straight fixed variable rate design is a

3 reaction to high gas prices. In the event gas pricea

4 were returned to the pre-2000-2001 winter prices,

5 would the staff recommend going back fromthe

6 straight fixed-variable to the current rate dasign

7 that we have today?

8 A. I think whet staff would recommend, no

9 further increases in the custamer charge on a

10 going-forward basis.

11 Q. So even if we get a straight fixed

12 variable rate design, even if the cost of gas comes

13 down in the future, staff would recommend staying

14 with the straight fixed variable?

15 A. Yes, because it makes economic sense to

16 do so.

17 Q. To the extent that the staff -- one of

18 the staff's goals is to reduce frequency of rate case

19 filings, if a straight fixed variable rate design is

20 implemented in this proceeding, it's ponsible that

21 the company wouldn't have another ratecase for

22 longer than a six- to eight-year period, correct?

23 A. That'spossible.

24 Q. And to the extent that the Commission

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 WTLSON GONZALEZ

2 being first duly sworn, as prescribedby law, was

3 examined and testified as followsa

4 CROSS-EXAMINATION

5 By Mr. Finnigan;

6 Q. Good morning, Mr. Gonzalez.

7 A. Good morning, Mr. Finnigan.

8 Q. Mr. Gonzalez, would you agree with the

9 statement natural gas utilities have had a widespread

.10 occurrenceof atagnate or declining sales in recent

11 years?

12 A. I believe they have had on a -- per

13 customer basis across the country, I think they have

lA had a decrease in -- declining use pex customer

15 throughout the country.

16 MR. SERIO: Your Honor, can we go off the

17 record?

18 (biscussion off the record.)

19 A. I think I gave you an answer. In this

20 particular case OCC Witness Yankel has argued that

21. even though per customer -- per customer revenues

22 have decreased -- may decrease, if you increase your

'3 customers total revenue for the company, decreasing

24 in that particular cese, as I recall, from reading

ARMSTRONG & OEEY, INC., Columbus, Ohio (614) 224-9481
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1 his draft testimony --

2 Q. Sir, I am going to askyou to speakup

3 just a little bit.

4 A. Is this working?

5 MS. CHRISTENSEN: No.

6 (Discussion off the record.)

7 Q. (By Mr. Finnigan) Mr. Gonzalez, let's

8 start over again. Would you agree with the statement

9 that there has beena widespread occurxence of

10 stagnate or declining sales in recent years among

11 natural gas utilities?

12 A. As I responded earlier, on a customer

13 basis, I believe in d3ffesent places around the

14. country that laas occurred, yes.

15 Q. I want to talk about the conditions that

16 have occurred in the natural gas industry that have

17 led state commissions to consider adopting either

18 decoupling or some type of straight fixed variable or

19 modified straight fixed variable rate design. Now,

20 first, are you familiar with NARUC?

21 A. Yes.

22 Q. Whatis NARUC?

23 A. National Association ofUtilities --

24 Regulatory Utilit-y Commissiona.

ARMSTRONG & OKEY, INC., Columbus, Ohio (514) 224-9481
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I traditionally supported relatively snutll changes. in this fsxedlvariable allo-

2 cation of costs based on the ratetuakittg ptvtciple of gradualistn witl»n the

3 revenac sssigmnent.

4

5 7. Q. Why is Staff recotmnending a cliange fronr tllat rate-making pllilosophy in

6 this proceeding?

7 A. Nationwide, regnlators are attempting to find a balance among the some-

8 tinie cotnpeting interests of utilities, coizsumer advocates and otlter interest

9 group"s. Utilities want inore certainty in recovety of their autltorized retmn

10 and consunter groups are increasingly looking to energyeffieieney as a

11 means of providing consumers some control overtheir bills. Staff believes

12 the SFV.rate design.acltieves a proper balance of these interests. As the

13 Staff Repoit discusses, there has been a pronounced decline in per-cus-

14 toiner residential natural gas consumption in recent years, a decline that has

15 been accelerating since the tnarked ptice increases tltat began in the wutter

16 of 2000/2001. As long as the bulk of a utility's distribution costs are

17 recovered tln'ough tlte volumetric component of base rates, this decline in

18 per-cnstotner usage threatetts the utility's recovery of its fixed costs of pro-

19 vid'utg service. Staff's support of the SFV rate design addresses this issue

20 while simultaneottsly removing the disincentives to utility-sponsored

21 energy efficiency prograazus tltat exist with the traditional rate desigtt. As

4
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discussed below, the SFV rate design is preferable to decoupling in aligning

2 utiliry and consumer istterests.

3

4 The SFV rate destgu recognizes the £act that a nattua[ gas distribution titi7-

5 ity's costs are pre<1on»ttately fixed in natttre. Making recovery of futed

6 costs a funetlon of sales jeopardizes recovety of those costs deemed pnt-

7 dent in a base rate proceeding. The ntove to a Sp' V rate design elimiuates

8 this anotnaly and aligns cost recovery with the nanue of the costs inctured.

9

10 S. Q. Is SFV detrimental to low-hicome constuners?

11 A. No. Tlie sltift to.a SFV rate design will resnlt uiJow-usage custoiners see-

12 ing a higher total bill and high-usage customeis seehtg a lower total bill

13 than would occttr with a coutintiation of the ctm'ent rate design. Duke has

14 provided Staff witlt average usage infoimation which shows that Duke's

15 average residential customer uses 80.6 Mcf per year wh'sle the average PIPP

16 customer uses 99.8 Mcfper year. Although PIPP cttstomer usage may not

17 be a perfect representation of all low-income cttstomer usage, it is the best

18 readily available proxy. The usage data.indicates that low-income custont-

19 ers are, on average, not low-usage castoniers. This is attnbutable to low-

20 income cnstotneis being more likely to reside in older, less energy-efficient

21 ltomes, more likely to rent than to own, and tnore likely to lack the discre-

22 tionaty incotne to invest in energy-efficiency. Because high-usage custom-

5
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2

4

ers will benefit from the SFV rate design, and low-income custonters are

more likely to be high-nsage ctistontets, it is reasonable to conclude that

low-inconte custonters are ntore likely to actttally benefit from SFV.

5 9. Q. OCC oltjection Dl aud OPAE objection IV, object to the Staff's proposed

6 SFV rate design on the grounds that it fails to eucottrage conservation aud

7 advetsely affects the Company's energy efficiency e#Torts. Do you agree

8 with these objections?

9 A. I do not agree. When evaluatutg customer inccentives to conserve, one

10 needs to look at the total variable rate acustomer faces and not just the dis-

I I tribution rate. Dtdce's avetage Expected Gas Cost rate over the test year

12 peliod was $8.828 per Mcf. The StxffReport's volutnetric rate from

13 Schedule E-5 has a voltunetric rate, inelttdulg PIPP, of 1.16003 while

14 Dtilce's proposed volmnetric rate, including PIPP, is 2.6404. Whatever

15 variable distribution rate is ultiutately apptvved in this proceed'utg, it will

16 be relatively small in cotnparison to the cost of the gas itself. Customers

17 will always achieve the fitll value of the gas cost savptgs when they con-

18 setve regardless of the distributiott rate. OCC's and OPAE's argument that

19 customers will conserve sig,tuficantly less at a variable rate that differs only

20 by the relatively sinall distribution componettt is speculative. It also

21 assuines that customers conduct an explicit cost/benefit analysis based

22 solely on the variable portion of rates instead of the total bill.

6
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1 Eveu assuniing customers cotiduct this type of paybackanalysis, urcluding

2 fixed costs in a vatiable rate distorts the price signals custorners face. The

3 variable componettt of rates sltould reflect a ntility's tnte avoided costs, i. e.

4 the costs that a utility does not incur with a unit reduction in sales. The

5 SFV rate design satisfies tilis condition by properly separating fixed and

6 variable costs. Artificially inflatiug the volumetric rate beyoud its tnte

7 variable cost basis skews the analysis and will canse an over-investatent in

8 conseivation. This will ott3y continne to exacelbate the tinder-recovety of

9 fixed costs that the utilitq must then recover from all other custotners.

10

I I Customer incertives to conset-ve ntust also be considered witliui the context

12 of the change in incentives the SFV rate design provides the Cotnpany.

13 OCC attd OPAE support a rate design that ties a Company's recovery of its

14 fixed costs to sales volumes. To attificially require tlte Company to recover

15 its fixed costs througlh the volmnetric rate creates a disincentive for the

16 Cotnpany to protnote energy etficiency. Staff is proposing a rate design

17 that eliminates this disincentive. The relatively sniall potential disincentive

18 for cnstotners to conserve due to the redtiction in the voltunetric rate is

19 ntore tttat offset by the removal of the Contpany's disincentive to actively

20 promote and fimd energy-efficiency.

21
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1 10 Q. Tlre OCC objections Dl and E4, xud OPAE ohjection VI object to the

2 StafPs rejectionofaproposed5ales Decoupling Rider (Rider SD) in favor

3 of the SFV rate desig,ll. Do yon agree witlt these objections?

4 A. No I do not, I believe the SFV rate design achieves a better result than does

5 proposed Rider SD. The SFV rate design is a straightforward soiution tltat

6 removes the inherent disincentives under traditional rate desigu for LDCs to

7 promote energy efficiency. It is an economically logical concept that

8 el'uninates the need for the annual nue-ups required by the Rider SD

9 appnoach. The SFV approach has a level of celtainty that the Rider SD

10 approach does not. It recovers costs as incurred by the LDC and elittrinates

11 tlte need for canying costs associated with defeiyed recoveries. The atuiual

12 true-ups required by Rider SD invite contetttiotts and pyotracted proceed-

13 ings as parties aigue about such things as the details of weather-normaliza-

14 tion methodologies. It would invite parties to argue for restrictions on fidl

15 recovety or to seek other types of concessions as OCC witness Gonzales

16 has aheady proposed in Itis dit-ect testimony'. In contrast to the Rider SD

17 proposal, the straiglttfotlvard application of SFV is easier for customets to

18 nnderstand and it promotes tunely recovety of costs withoutthe need for

19 resource intensive ttue-up proceedings every year.

20

i Direct Testimouy of Wilson Goamles, Page 13. Liaes 3- 11.

8
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Ohio's Alternative Regalation Plan.

U. BACKGROUNDAND DRIVERS
FOR REOUESTED RATE INCREASE

2 Q. WHEN DID THE COMMISSION APPROVE DE-OHIO'S PRESENT GAS

3 RATES?

4 A. DE-Oluo's current gas mtes were approved by this Commission pursoant to Its Order

5 dated May 30, 2002, in Case No. 01-1228-GA-AIR The test period in that proceeding

6 was the twelve months ended December 31, 2001.

7 Q. IS DE-OHIO EARNING THE RETURN AUTHORIZED BY THE COMMISSION

8 IN THAT PROCEEDING?

9 A. No. DE-Ohio gas operations are projected to earn a 5.62°/n repun on rate base during the

10 twelve month test period ended December 31, 2007, This return is below the 9.27%

01 return on rate base authorized by this Commission in Case No. 01-1228-GA-AIR, and is

12 below the 8.73"!o retum on rate base proposed in this proceeding. In order ta earn a fsir

13 roturn, DE-Ohio's retaII tates musi be increased by approxbnetely $34.1 million, to

14 satisfy a total revenue regnirement of approximately $632 million.

15 Q. WHAT ARE THE PRIMARY DRIVERS FOR THIS EARNINGS ATTRITION?

16 A. Sinoe current rates were implementad in 2002, DE-Ohio has invested $463 million in

17 facilities to provide safe and reliable gas service, Of this total investment, approximately

18 $255 nriilion relates to the AMRP and approximately $208 million relates to other plant

19 investments. DE-Ohio is not currently reaovering the costs of, nor is it earning a return

20 on, the non-AIvJRP investment in its present rates. DE-Obio is recovering a substantial

21 portion of the costs associated with the AMRP; however, Rider AMRP presently contains

^2 certain rate caps that prevent the Company frorn fiilly recovering its AMRP inveslment

211255 PAUL G. SMITH DIRECr
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and ralated cos[s.

Altpmximazely $15 million, or nearly onr>ta1t; of the C.ompaqva rcvanve

3 tkt'iciancy is aatrilxttable tu ihe .aoenuc raquiromcoi on the inrrememal pla+ti invcstmeni,

4 lte't oPfllder AMItP rev[muC, AKwximalcly $6 million ottiie reveeue deGeienc}• ig due

5 to a du:i'inc in avcrege throughput per customcr, which is partially nff§et Gc custtomar

6 grotath. 77ie mtxtaining ePl,roxlmetoly S13 mitliem otthe retrenue de1iacncy i.+doe u+

7 ixher iums, sueh as increaywl O&M costs, inelttding incrensxi tmoallect+ble sacourn feea

8 xnd iucreeeed prapertp tmcea, wbich are paetially ofPaat by radueed depreciatlom Cxpenae.

`I Q, HAVE ANY BACTORS ASI'fIGATF.D DE-OIITQ'S RATE LRICRE.i*SEE itEQil[+,SI'

lo [N TfQS PROCEEDiN{:?

11 A. Yss. '!he Comyaay, t]arough tha uelimm of Mr. 7ohn SPaooa, is p*opveiqg a r+eductloA in

deptnciation exPese. The iaduCri oa, Opppoxi maely $2 million 6ased um P1pm in-sewice as

13 aFMarrh 31, 2007, rnitlgates iheotttcr rate inrmm drivcrs praviousiy d)scot®ed.

14 AddiGunelly, thn AMRP playcd n mejnr iact« in oonavHing mainantmKw expexiaes

i5 as the viniep pipe dtat is rnorr pmme to lenke i9 teplaoed llMhio lna pasyud aipng m

l6 cusLOtttets approximacely $8.5 odltion in maintenance aeving duvngh Ridcr Aht1tY.

l^ DE-Ohia has also aWo>dvsly managed its fmancing oueb, rodocTa,g its eost of

I8 iorw-k¢n debt &om 6,94% at hiarcb 31, 2401 o0 5.g'7°56a1 IaTatch.' , 1, 20D7. This reducdon

19 iu du: ce®t of long-twm debt is a ptimpry factar In DE•Ohio's abililv to raduce ics orcrell

20 cost of capital froni 9,„q9^o at March 31, 2DDl to the reqvrBted stmtmi of 6.731A

21 Q. Ailt. STEPHEN DE MAY SPONSORS D1:d1H1O'S CQNtiUL]DA'1'Ef) CAPITAL

22 S+i'RilC17)RE AS OF MARCH 31, 200?. W'IiY DO YOU RECUMki1<'YD USING

0 3 DE4q11110'S CAPPI'AL STHUtTURE FOR C9TARIdSRING RATES IN 'PHTE

I

211255 PA UL G SM111't'H DIRILT.4.
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an inappropriate increase in DE-Ohio's cost of capital, and in keeping with DE-Ohiu's

commitment in the Duke EnergylCimrgy merger case that it would not reflect the

merger's purchase acaounting adjustmertts for retaii ratemaking putposes.

4 Q. PLEASE DESCRIBE THE PROPOSAL TO ELIMINATE THE CONTRIBUTION

5 OF THE ELECTRIC GENERATING PLANTS.

6 A. I also recommand that DE-Ohio's eonsolidated cspital strocnue be adjusted to eliminate

7 the impact of Duke Euargy North America LLC's eontdbution of electric gonersting

8 plants to D7 •Ohio. This eontrtbutlon to DE-Oltio's equity shouid be excluded for

9 ratemzking purposes beoause ihis tmnsaotioa relates solely to DE-Ohio's non-regulated

10 electric operations and, therefote, should not 6e. used as a tiavis for setting DE-Otiio's

lt regalated gas distribution rates. Without this adjustment, DE-Ohio's proposed rate

^12 incresse would be signiHcentty higher.

13 Q, HAS THE SIGNIFICANT INCREASE IN GAS CU114tNODCTY PRiCEB SINCE

14 2001 COPI'fRIBUTED TO THE RATE INCREASE REQUESTED HEREINY

15 A. No, The cost of gas purchasesl, and any increase thetein, is recovered without a mark-up

16 via the Gas Cost Recovery mechanism ("Rider (1CR'). 7'herefore, the significant

17 incresse in gas commodity prices sinca 2001 does not diractiy c<mtribute to the propossd

18 increase in this proeeeding.

19 However, there has been a dramatic decline in averege throughput for residential

20 eustomers sinee the Company's last getterat gas rate case on a'weatthet normalized basis.

21 Arguatily, higher gas conuttodity costs, and improvements in fitmece efiriciency and home

22 insulation, contributed to this decline. Mr. Don Storek developed Auachment DL8-1 to

t 3 sununarize historical weather normalized billing informafien. His attactiment clearly

211255 PAULO. BMITN DIRECP
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need to be prese¢t when ne do our moothly met<7 xwdv so we raa atccr thcir promiscs.

The Company-and, not aurprisingly, cvsrornss alikn pn:ficr Ihal rwe noI efficr costamers'

3 promises lo tuad metcrs. TLe new syatcm wlll rirtaalLv diminatr tbc neexl to eetimaa:

4 sneter smds, kfr, thavid 1.9ohler describes tlle Uti1 i4v of tho Futwe 7xnjoet in more detail.

5 In the shon-term, ooats of the Utility of the J+nture project will outwoigh the

6 aavings hut Eho (enefils^ vrill czucd thc cost,v tner the long-term. Rider ALi- AdvanceJ

7 Utility is a reasouiable costnrooven, meehanism hoewse it wlll Iluw through to cuasomets

B thc costs and savings relatedYo rhis pmogmm.

9 Q, PLEASE 1}RFCR114P, '1'HE RF;.ASONABLElVP9.hS OP DE'01t1110'3 RrVFfYfiF:

10 DECOUPLITiCPROP45AL!

11 A. DE-Uhdo haa esperianced a lorg-ktm, persiatent declhu In aVesago tluoughPut per

40 2 caatomd. Thia dcclina is dnc to imxtwntelts in ureethori,Tapon end applimoc

13 etliciCU.y, partially in rrsponsc to h*cr nstural gas poccs. 'l'ha parposc of irvenuc

14 decs,upJing is to pn vidr tha Curnyuny with I11e np,rxrtunity I< emn iIx 0a9ronztH rc4an

lS despite Ihe declining throu,ghp a. Stated difdnwstly, wititout swh a atCChanism DE•Dhio

16 wil! rwt ewtn its suthorixed netlm Jf the trend toward kowm througttp'ut cont9nues. As

17 disouvsod moee fidly in the teacimony af !vlr, 9lnreJc, DE-Uhio is pmposing a Salcs

tg Dacoupling Rider ("Rider 3D), wluch was modeled after a siodira• prnlmal the

IB C.aanroission ropenly approved for Voctren EnerV Dalivery of Rhio, lnp, Raaenne

2l1 deoottpling will olTaet these faetors by oornpnring eustome*s' annual tmage to Ute level of

21 sales approvcd in this psruetding. The Ecttdtmark sates level and the acrnai sales axa

22 hrather normnlized; tharefore, cnsromexs will not havc aqy wrntLar risk from mvenuc

dxuupling_ instead,17L+-Uhio wial continur tobom Iho irnpe.M nf vxathrr risk.

2]1355 PAUL ti, SnllTM DIR6VI
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I Q. DOES THE STIPULATION BENEFIT CONSUMERS AND THE PUIiLIC

2 INTEREST?

3 A. Yes. The Stipulation provides numerous signifrcant benefits across all customer

4 groups. The primary benefits inelude: first, customers will expcrience a

5 substantially lower base rate increase than DE-Ohio had supported in its rate

6 applicadon and standard tiling requirements. DE-Ohio sought a $34.1 million

7 base rate increase; however, DE-Ohio will obtain a much lower base rate inorease

8 of'only $18.2 million under the Stipulation.

9 Second, DE-Ohio's rate application requested base rate recovery of the

10 carrying cost incurred to maintain gas inventoty in storage, computed st the

11 Company's pre-tax weighted average cost of capital of 12.18%. Pursuant to the

12 Stipulation, DE-Ohio will recover such carrying cost as a component of the gas

13 cost recovery ("OCit") rider, but will only eam a 10% rate of rettun; a much

14 - lower rate than its overall cost of capital. The tmnsfer of this cost reoovery from

15 DE-Ohio's base rates to Rider GCR ensures comparability of commodity costs

16 with marketers who necessarily build into their price the cost of maintaining gas

17 storage. Additionally, such transfer ensures that only those customers benefiting

18 from the gas storage will actually bear the cost, rather thaqforcing all distribution

19 customers to subsidize OCR customers. This outcome benefits marketers as well

20 as the large pereentage of customers who have selected an altemative commodity

21 supplier. 'I'his outconie also benefits OCR customers because it helps put the

22 marketers' price on tihc same footing as the Company's OCR price, therelry

23 entratrcing competition and customer choice.

226196 PAUL G. SM1Tli SETTLEMENT SUPPORTING TESTIMONY
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1 Tlilrd, the Stipulation includes a relatively fixed charge residential rate

2 design for the non-comnodity portion of the bill, which OCC and OPAE

3 expressly oltpose. Notwithstanding this opposition, the relatively fixed residential

4 rate design provides seveml Fienefits including; (1) the rate design more closely

5 aligns the price signal, and revenue recovery, with the fixed cost structure of

6 providing gas distribution sctvice; (2) the rate design beneftta low-income

7 customers by reaulting in a lower bill for thosecustomers whose volume lypically

8 exceeds the residential average; (3) the rate design benefits all residential

9 custumers by reducing distribution costs during the winter heating season when

10 natural gas bills are tho largest; (4) the rate design mimics the fixed price that

11 customers appear to prefer in other common serviees such as pable TV, telephone,

12 intemet, satellite rad'ro.and cell phone; (5) the rate design mitigates the effect of

13 persistently deelining aveiage residential throughput which prevents DR-Ohio

14 from the opportunity to cam its allowed retum; (6) provides the benefit identi6ed

15 in (S) above wilhout requiringthe time and post associated with the periodic filing

16 of a decoupling tracker, and (7) maintains a significant incentive fur residential

17 customera to implement economical cnergy effrciency measures without

18 lnappropriately subsid3zing such customers at a significant burden to all other

19 residential customers, including those on low or fixed incomes. To summarize,

20 the Stipulafion's relatively fixed rate. design benefits all residential customers,

21 especially those customers with low or fixed incomes and those customers whose

22 usage is above the average.

226196 PAUL G. sMlTli SETTS.EMEA"P SUPB6B'r1NG TESTIMUNY
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1 Fourth, the Stipulation benefits non-residential customers by eiiminating

2 $6 million of the existing residential customer subsidy. Based on the Conrpany's

3 updated cost of service study, non-residential oustomers are currently subsidizing

4 residcntial customers by approximately $19 million. Eliminating $6 milHon of

-5 the subsidy over a two-year period will ensure'that non-residential Customers

6 benefit by addressing at least some of the sulisidy/exeess issue, which is in

7 keeping with the regulatory principle of establishing rates based on cost causation.

8 Conversely, rasidential customers benefit by gradually eliminating the subsidy

9 and limiting the rate shock that could othcrwise be cxperienced, which is in

10 keoping with the regulatory principles of gradualism and designing rates to

11 provide accurate price signals.

12 Fifth, the Stipulation benefits all gas distribution austomers through the

13 continuance of the Rider AMRP, and by including rceovery of costs incurred to

14 replace oeriain risers. The Supulation identifies a reasonable cuslorher revenue

15 alloeation for these two programs whieh ensures that residential and non-

16 residential eustomers are appropriately charged and that neither customer class

17 subsidizes the other. Rider AMRP also benafits customers because ii is

18 symmetricai, in tbat the Company not only recovers the costs of the AMRP and

19 the acceieraYed riser replacement program, but also flows through to custumers

20 the benofit of associated inaintenance savings and a reduced return on the AMRP

21 and riser investment corr+esponding to the accumulated depreciation.

22 Additionatly, the 3tipulation identifics a Rider AMRP rate eap for residential

23 customers that limit the Company's ability to rccaver program costs througb the

226i96 PAUL G. SMITH SETTLEMENT SUPPOR7'1NC'I'EST11V7ONY
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1 tracking meehanism, wbile ensurmg the timely completion of this important

2 safety, reliability and efficiency program. The two programs, taken together,

3 require significant capital expendituros over a relatively short lime period. The

4 Company's ability to recover these investments on a timely basis will allow DE-

5 Ohio to remain in sound frnaaicial condition. In tum, the trackers will keep the

6 Company's cost of capital from increasing, and mitigates the need for frequent

7 rate increases that otherwise might be required.

8 Sixth, the Stipulation provides for DE-Ohio to bagin assuming ownership

9 of curb-to-meter services nnd risers. This will altow the Company to ensure that

10 good utility practice is followed in installing and maintaining this equipmen[,

11 This change in policy will be a relief to customers insofar as customers who

12 owned the service lines and risers typically would not replacc the equipment until

13 it failed. By allowing DE-Ohio to own this equipment, the Company will be able

14 to replace the equipment proactively aud at no direct cost to the customer. This

15 change will aleo result in a lower Rider AMId]' revenue requirement for several

16 years.

17 Seventh, the Stipulation preates a placaholder for a new tracking

18 mechanism known as Rider AU ("Advanced Utility"). This rider will allow DE-

19 Ohio to receive timely cost recovery for deploying a smart grid system which will

20 provide numerous benefits, including reduced meter reading costs. DE-Ohio's

21 service area is largely urban with a sigpifrcant number of hard to access inside

22 meters. The Company maintains keys to thousands of customer homes to allow

23 the Conrpany access to readinside meters. Entering customer homes, and the

226196 PAUL G. SMITH SETTLEMENT SUPPORTINGTESTIMONY
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I Company's inability to access other inside meters, creates many customer service

2 and billing issues that DE-Ohio will now be able to avoid,

3 Eighth, the Stipulation benefits low-income customers by establishing a

4 low-income pilot program that provides an incentive to stay off of programs such

5 as Percentage Income Yayment Plan ("PIPP"). All residential customers will

6 benefit from this program by avoiding PIPP inereases that might atherwise occur

7 without such a program_

8 Ninth, the Stipulation benefits all residential customers by identifying

9 numerous customer-friendly commitments. These committnents span a broad

10 range of issues including: avoiding the use of payday lenders as authorized

11 payment stations when other suitable locations are available in the same

12 geo.graphic area, coordinating the administration of Demand Side Management

13 and Energy Efficiency programs, and discussing with Staff the elimination of

14 customer deposits for P[PP customers.

15 Tenth, the Stipulation benefits all customers by accelerating a projected

16 rcduction in future depreciation mtes. Due primarily to the AMRP, the average

17 remaining depreciable life of the system has increased, thereby allowing the

18 Company to reduce the required depreciation rates, and annual depreciation

19 expense,included in base rates. In its application, DE-Ohio proposed to reduce

20 its annual depreciation expense approximately $2 million to reflect the benetit

21 associated with thefirsthalf of the AMRP program. ThisSettlement provides for

22 an additional $2 million reduction in deprcciation expense, which is roughly
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1 equivalent to accelerating the projected benefit that will occur once the AMRP

2 program is completed.

3 Eleventh, the Stipulation benefits all customers by establishing a working

4 group to explore the merits of implementing an auction to supply the standard

5 service offer.

6 Twelfth, the Stipulation benefits all GCR and oboioe customers by

7 ensuring the continuation of a sharing mechanism for net revenpes from off-

8 system transactions should DE-Ohio not have an assct management agreement for

9 its gas cotnmadity, starage and transportation contracts.

10 Q. DO YOU BELIEVE TIiE STIPULATION MEETS THE THREE-PART

11 TEST REGARDING CONSIDERATION OF PARTIAL STIPULATIONS

12 AND SHOULD BE ADOPTED BY THE COMMISSION?

13 A. Yey; I do.

14 Q. DOES THE STIPULATION RESOLVE ALL OF THE ISSUES IN TIIIS

15 PROCEEDING?

16 A. No, it does not. As I previously mentioned, the Stipulatioo addresses nost, but

17 not all, issues in this proceeding. Specifically, OCC and OPAE expressly oppose

18 the higher fixed charge rate design. The City of Cincinnati takes no position with

19 respect to this issue.

20 Q. DO YOU BELIEVE THE RELATIVEI,Y IIIGIiER FIXED CHARGE IS

21 AN APPROPRIATE RATE DESIGN?

22 A Yes, I do. A relatively fixed charge rate design is appropriate for a capital-

23 intensive servicewitb very little variable costs, such as gas distribution. In this

2261vti PAUL C. SMITH SETTLEMENT SUPPORTING TESTIMONY
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1 proceeding, the cost of service justifies a fixed momhly price in excess of $30;

2 however, the Staff Report recotnmendation of $20.25 in year 1, and $25.33 in

3 year 2, as reflected in Stipulation Exhibit 2, is rcasonable and consistent with the

4 regulatory principle of gradualism. Although a much higher fixed charge tate is

5 justified, DE-Ohio is willing to accept the additional risk associated with the

6 stipulated lower fixed charge rate without demanding a.decoupling mechanism to

7 mitigate the persistent decline in average residential usage.

8 Q IS THLr RATE DESIGN PROPOSED IN THE STIPULATION

9 CONSISTENT WITII THE REGULATORY PRINCIPLE OF COST

10 CAUSATION?

l l A Yes. The higher fixed charge rate design appropriately recognizes that the cost to

12 serve residential customers is effectively the same, regardless of a specific

13 residential custoiner's usage. Stated differently, the aost to seive two neighboring

14 residential customers is virtually identical, regardless of the respective eustomer's

15 usage. Both customers are served from the same gas mains, utilize the same

16 compression and regulating equipment, and are served by the same meter reading,

17 billing and customer service operations. DE-Ohio's cost to serve these two

18 residential customers is identical and therefore there is no practical reason that

19 theirtnonthly bills should differ.

20 Q. DOE S'1'HE HIGHER FIXFD CHARGE RATF. D$SI6N ADVERSELY

21 IMPACT LOW INCOME CUSTOMERS?

22 A. No, it does nof for several reasons. First, an analysis of PIPP customer data

23 indicates that the average PIPP customer consunres approximately 1,000 cef per

2avi96 PAUL G. SMITH SETTLEMENT SUPPORTING TESTIMONY
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I year, which is approximately 25% more than the average non-PIPP custotner.

2 The Commission's approval of the proposed monthly fixed charge rates will

3 aetuallyreduce the atmual cost to the average PIPP customer.

4 Second, the low-income pilot program unanimously supported by the

5 Stipulation reduces the potential adverse financial impacl to all but a small

6 percentage of the low-usagecustomers. In fact, this innovative program results in

7 a rate decrease to the average low-'cncome customer.

8 Third, the rate design specified in the Stipulation benefits all customers,

9 especially those with low and fixed incomes, by spreadirtg distribution costs tnore

10 evenly throughout the year. By leveling the distribution component of the bill

11 throughout the year, the proposed rate design reducos the customer bill during the

12 winter heating season when natural gas bills are the largest. Accordingly, the

13 proposed higher fixed charge rate design partially addresses, but does not fully

14 resolve, a common complaint by low and fixed income customers that the high

15 natural gas bills during the winter months exceed their ability to pay.

16 Q. DOES 'l"HE HIGHER FIXED MONTHLY CHARGE REDUCE THF,

17 INCENTIVE FOR. CUSTOMERS TO PURSUE ENERGY EFFIL'IENCY

18 MEASURES?

19 A. No, it does not for several reasons. First, the single largest component of a

20 customer's gas bill is the natural gas commodity. Over 60%u, and as much as

21 800, of the customer's bill is driven by the variable cost of the commodity.

22 Because the proposed distribution rate design, retains a sizuble variable

23 component, the customer's total bill is predominantly driven by usage.

226196 PAUL C. SMITH SETTLEMENT SUPPORTING TESTIMONY
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1 Accordingly, if the rate design recommended in the Stipulation is approved,

2 redueing usage will result in a significant savings to the customer, and is not

3 likcly to alter the customer's decision to pursue energy efficiencymeasures.

4 Second, by more accurately pricing the distribution component to reflect

5 the underlying fixed costs of providing this service, the customer receives a more

6 accurate marginal cost price signal. By providing an accurate marginal cost price

7 signal, customers are better able to manage their energy efficiency decisions.

8 Third, the high volumetric rate proposed by OCC and OPAC will create.

9 revenue subsidizaflon among residential castomers. DE-Ohio does not believe

10 the forced subsidization of cnergy sffieiency initiatives by non-participants is

1 l appropriate, or desired by residential customers.

12 Fourth, the decoupling recommendation supported by the OCC effectively

13 produces the same result as thc higher 6xed charge rate design. Whereas the

14 OCC would propose a mechanism whereby reduced residential usage impacts all

15 residential customers in a subsequent year following the implementation of any

16 energy efficiency measures, the fixed charge recommended in the Stipulation

17 eliminates price volatility, avoids inter-class subsiditiation, and avoids the

18 complexity, cost and administrative burden of processing and litigating the

19 deeoupling filings.

20 I]I. CONCLUSION

21 Q. DOES '1'HIS CONCLUDE YOUR SETTLEMENT SUPPORTING

22 TESTIMONY?

23 A. Yes.

uGlvs PAUI.Cr,SMITHSETTLEMEN"fSUPPORTINGTESTIMONI'
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1 A. No: Pirs4lhe Company is willing to discuss any OCC DSM program proposal in

2 the context of the Company's DSM proceedings, and no specitic safeguard is

3 needed. Second, the Company does not beliove safeguards are needed because it

4 is experiencing declining sales per residential customer and the decoupling

5 mechanism will give DE-Ohio an opportunity to earn its authorized return, but

6 should not lead to rate increases or ovet-earning. Rider SD will not lead to the

7 Company eaming rnore than its allowed rate of return. Third, Mr. Riddle's

8 second supplemenYal testirnony addresses why the Company's weat9rer

9 normalization procedure is appropriate. Finally, Dr. Morin's second supplemental

10 testimony explains why the Company's ROk proposal is appropriate.

11 VI. STRAIGHT FIXED VARIABLE RATE DESIGN

12 Q. DO YOU AGREE WITH MR. GONZALEZ'S ASSERT[O1V TIIAT TFIE

13 $IGHF.R FIXED RATE DESIGN PROPOSED BY STAFF WOULD

14 DECREASE TIIE NATURAL GAS PRICE SIGNAL?

15 A. No. A higher fixed charge will not reduce the average customer's total bill.

16 While it will reduce tho volumetric portion a little, still the maj"ority of the

17 residenttal revcnues will continue to tic recovered through volumetric based,rates.

18 Based on the Statl's proposed residential rnvenues, approxintately 80% and 75%

19 af 4re average customer's bill will be recovered through volumettic rates in years

20 one and two, respectively. Most of the Company's costs are frxed (oxcept

21 odorization ehemicals and the cost of the gas commodity); thcrefore, a higher

22 fixed rate that would recover all of the fixed costs would recover approximately

224930 DONALD L. STORCK SECOND SUPPLEMENTAL
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1 one-third of the Compatty's total revenue requirement. This leaves more than

2 twp-thirds oftho revenues to be recovered through volumetric charges.

3 Q. MR. GONZALEZ STATES: "SFV- IS REGRESSIVE ON LOW USAGE

4 CUSTOMERS (SOME OF WIIICH ARE LOW INCOME OR ON EIXED

5 INCOMES) AND IT WILL PRODUCE RATE SHOCK;" DO Y017

6 AGREE?

7 A. No, I do not. A higher fixed rats will produce a higher rate increase for low usage

S customers. Iiis assumption that low inconte equates with low usage is mistaken,

9 A review of the Company's gas and electric PIPP customers revealed that the

10 average P1PP customer uses morc cnergy than the average of the Company's non-

l I PIPP residential customers, gas or electtic. In fact, many of the gas PIPP

12 customers use significantly more than the average Company gas customer. The

13 lowest income customer nray well save money with a higber fixed rate. Lastly, a

14 higher fixed tate atso offers the benefit of levelizing the customer's cost of natural

15 gas over the year thus lowering their wintcr bills.

16 Q. MR. GONZALEZ STATES THAT SFV PENALIZES THOSE

17 CUSTOMERS WI3O IIAVE UNDERTAKF.N ENERGY E'FFICIENCY

1g INVESTMENTS. DO YOU AGRF.E?

19 A. No. Customers who have undertaken energy efficiency investments in the past

20 will continue to reap the benefits of their energy efficiency investdrents in the

21 future. Depending on the price of the natuml gas commodity, it may even

22iacrease or accelerate the benefits of such investments. Customem who have

23 undertaken euergy efficiency investments in the past are not penalized by
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[Hause Bill No. 325:]

A'q ACT

Changing the nanie uf the $ailreW Cammissiun af Obia, to that
n£ the Public Berviee C'drawiesion of 0tifo, defining t5a pow-
crs nAd dutiea nf the latter commiavinn with reupeat to pub-
lia utilities and to amond sootimu 501, 592 nnd Ga6 uf the
Genarol CVha

Ue it enuc6etl Ly the Crcnera6 4ss•<anbiy of dhe SdoEe of Ohio:

Sxextox 1. That sections 501, 502 nnd 606 of the Gen-
eral Co3e be amcnded to read as tollows:

8ee. 501. The term "railroad" as used in this ehapter "W Aaed•"
shalliuelude all corporations,oompeniea, individnale, asso-
ciationeof individuale, tlteir lessees, trustees, or receivere
appoiuted by a court, ivhich owns, operutes, munages o1'
controls a railraad or part thereof as n common earrier in
this state, or whiehowns, operates, manages or controls any
aaxs or nther equipment usad tbereou, or wlrich uwns, oper-
ntes, fn@nages or eontrols. any bridges, terminals, union
depote, sirle trac$a, docks, wharves, or storage elevatolx
used in conn0etion therewith, ivhctlier owned by snch rail-
rand or otherwisc. Such ternt "railroad" shall maan and
embiace' exprees comp•anies, vvater transportation eompa-
uieamnd intelvrban railroad companies, and all 8uties re
quirell of and penaltias 'vnpoaal upo7i a railroad or an
of'ieeS or agent thereof insofnr aethey arc applicable, eha11
b9sequiredof and iinposed upon eXpress companies, wator
transpoi•tation cnmpanics and internrban railruacl eompa-
nius, thoiF aTiCers Nld agents. The botnmis3ion stiqll have
the powcr ol'supervision nnd coutrol of express companies;
tvater trHnspottatiou. eonlpaliics and interurkian railroad
companies to the same extent as railroads.

Beo. 502. 7'his chnpter shall apply to the transporta- sevnrauon cr
tion of paasengels nnd property between points within this pC1'
state, to the receiving, switcbing, delivering, storing and
handling of such property, and to nll charges eonnected
therewith, including Scing charges anil mileage ehnrges, to
nll railroad companies, sleeping onr companies, equipment
companies, exprese colnpanies, cer companies, freight and
freight line companies, to all associations of persons,
whether incorporated or ot]Iorwise, which do Imsimus as
conunon eerriars, upon or over n line af rnilroad witltin
this atate, and to a eommon carrier engaged in the trans-
portation of passengers or property wholly by rail or partly
by rail and partly by water or wholly by wnter. In nddi-
tion tberato the provisions of thisnct sbnll apply to the
regulation of troy and all otber duties, services, praetices
pnd eharges, of the railroad company, ineident to the ship-
ping and reeeiving of freight, which are pl•oper.subjects of
regulatiob, exeepting only, that they shall not npply to the
rtgulation, of colnrnerne witll foraign nations, and among
the severnl states, and witlr tlre lndinn-trilies.
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tamtsp causes to be doue any act matter or thin ^ rohibit d b
n such . ^ this aet, or declaied fo be aalawful, or shall omit to'do avy
of ex- act, matter o'rthing required by this-aet or b urd f, y er o
5mmie- the commission, auoh public- utility or railroed shall be

13alilc to the pei•spn, finn or eorporation in;iured thereby in
nd ev- 1tretile the emount of damagea sustained in consequenceof ;'oh "ZA%•
^ witli enohvioYatien, failure or omiesian; provided, that any re-
ission,aovery under this scotion shall in no mntmer a@eet a re-
_. shall covery by the state for any penalty provided for in this
.ilroad r act.
tet, or 6oation e14-ae. 6aCrioN 72. A public utility or railroad or other party
y, ob- in interest, dissatisfied with an order of tho commission
or re- fixing or substituting or eonfirming any fare, toll, price,
shall rate, eharge,rental; eehedule or clasaifieation, or any order

d dol- fix(ng or aubatituting or confirming any regulntion, prae-
eaeh tice, act or service, or any other order, finding, determina-
to be { tion, direction or requirement of the eommiasion, may oom-

mence ah action in the eourt of common pleas of Franklin Acuon w.,.
r eni- county or of the eounty in which is Ioeated the prinoipal oo'° nm c•ce.

lroad office of the pnblio utility orrailtroad within sixty days
as of after such order iamade, against the commissiou as de-.

ob- fendant, to vacate n.nd eet aside such order on the ground
f the that the fare, toll,, price, ra.te, charge, rental, schedule or
rail- elaeeif'ication. fixed in suclt order, is unluwful or tmreason-
i nor- able, or that the regulation, practice, act or service, fixed
more in euoh order is unlawful or unreasonable; or tliat the
such ordar, findiqg,determination, direction or requirement of
of- the commiesion is unlawful or unreasonable; in which ac-

I - tion summons may be issned to any county or eountiea in
for- thia stato and there served upon the adverse parties. Buoh
9 in • aution shallproceed as provaded in seetions 544, 545, 546,
•t of i 547, 548, 548, 550, 551, 552 of the Cteneral Code, n•hich
y or seotions shall apply to public utilities vrith the aente force
tced nnd etFeot as to railroads.
3 so seet;oa e14-7e: BEoriox 79. Upon the cummeneement of any sneh ae-
tion tion the operatian of the order finding [letarmination di-, , , ,
the reetion or requiremant aomplained of shall not be sus- .8ZI;°°wn^,or

pended until the dotermination of snid action, unless the
the eourt or a judge theraof, after natice of and hearing, shall
led, otberwise order and the court orjudge thereoE xnay, after
iect • hearing, flc the termsand eenditione for the suspension of
tor- . said ordoa, 8nding, determinntion, direction or requirement
to, or any part thereof,
uly provided, horvever, that the commsneement of such
ley action to vacate and set aside any order of the eommis

sion with respeat to any fare, toll, price, rate, oharge, or
igs rentxl, ahatl vacate and snspend the order of the commis-
as aiun sought to be.vacated, if sucb pnblic utility or railroad
'lio shall elect to eharge-the fare, toll, price, rate, charge, or
of rental in force and etFeetimmediately prior to the entering
trt , of sucli order of tliooommissian, and shall aive an nnder-

tanmg m such autotmt es the court shall determinc. The no^A
or miclertal:ing shall be filed ivith the court and sltall be pay-

75



572

able to theetate of Ohio for the use and benefit of the useta
aflected by the order of the eommission. The condition
of the undertaking shall he that the puBlic ntility or rail-
raad sliall Fefund to eaeh of ench nsers, pnblic or private,
the amount anlleoted by it in excees of the amount which
shall finally be delermined it was authorized to colleet
frmn euehvaere. The court shall make all neeessary orders
in respeet to the form of such undertaking end the manner
af makipg suah,reEundere,

8ecbion614-79. .qgaTloN 74. Every order provided for in this acty
ssrdreee erder. shall beservednpon every person or corporation to be af-

feeted thereby;e»ther by pereonal delivery or a eertified
copy thereo$ or by mailing a eertitted- copy thereof, in a
sealed package with postage prepgid, to the person to be
a8eeted thereby, or in the, mase of a eorporation, to eny
o8ieer or agent thereof, upon whom a sunimons may be
served. It shall be the dnty of every peraon and corpora-
tion to noGfy the commission forthwith, in writing, of the
reeeipt of the carti8ed copy-of every order so served, aud
in the.ease of a corporation su¢h notiHcation muet be signed
and acknowledged by a person nr offieer duly authorized
by thecorparation to admit such aerviee. Within a time
epeeified in the ordar of the commiesion every pesson or
corporation upon whom it is served mttat if so required in
the order notify the eommission in like manner whether
the termsof the order are acoapted nndwill be obeyed.

8ucttun 614.19: SROTiON 75. Nothing in tlds act eontained ehall pre-
vent any publia utility or railroad fram granting, the whole
or ^any part of its properYy.for any public pttrpaee, or

rr.e xraro ar grantingreclnced rate or free service of any kind to the
n.elb United States government, the state government or any

politieal divieian or subdivision thereof, or for charitatile
purpaees or for fairs or expositions or to any officer or
employe of sneh publie ntility or railroad or his family
and all contracts and agreements made or entered into by
such pub]io utility or railroad for sneh use,'reduced ratoa,
or freeeervioe shall be valid and enforcible at law.

8a6tinn 61413. SeoT[onr 76, No frunchise, parnut, license or right to
own, operate, mnnage or. contrpl any public utility, herein
de$ned'as an eleetrialight company, gas company, w•ater
worlca comuany or heatine and coolin¢ oumnanv. shall be

wmunen. liereaftergranted or -tranaferred to aay corporation not
duly i,hcorporated under the laws of Ohio.

Seetion 614-74. St^TION' 77. Companies fnrmed'to ncqture property
or to transact businese which would be subjected to the
provisions of this act, and companies owning or possessing
franeLises far any of the purposes contemplated in this
act, sliall be deemed anil held to bo subject to the provisions
of thia act, althotigh no property may have been aerytdred,

:8aetioc e1s.p;.bu9tness trnnsacted or franchises exereised.
SEcTtoN 78. The aet, umission or failnre of nny of-

ficer, agent or otlter person, acting for or emploved by a
publie ntility or railroad, whilo neting within the scope
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shall not take effect until the first day ofMarah, 1914. This

xee w.noeei
aet4saR in all othex respeots take effect and be in foree .

mmnberi eb tne from and after theaeaand Monday of Oetober, 1913.
m.rpn nawt C. L. 5wena,
af3 deel led -
;. dmv^a °ra ar 8peaher of ifi.e-Honso of RepresendaEtives.
mWi^oxa. a: Iluag L. Nroaoxs,
Q11^ goa•••; President of the 6siwte.

eYirecrct. FaaSed April 18tb, 1013. -
th,1913. ' - - .Approved May 6

. Jaaaas M.:Cox,
t7overnor.

Filed in the offiee of the 6ceretary of State May 10th,.1913.
3140.

[Houee Hill No. 5e2.]

AN ACT

To create the pabliantilitioe aommte9ion of Olua, to ]vescribe its
orgavisation, its powereand its dntleq and tn repoo] eeotlnne
d$7to 409 lnoiueive, eeetions 643 to 551 ineluelve, eeetione
614, 614-24, 914-29, 61446, 814-60, 614.70, 01460, e14-81 end
614-83 ottbe General Code.

Be it etmctedbg thn Oenerad <laaemUlV of tlea Htatoof Ohio:

Heouon 407. 6spa7oN J. There shall be and thereis 7loreby created
Tw vabn^ m1- a.publio utilities eommisstop of Ohio and by that nnme tbe
a.e v oommis8ionmaysuenndb36ned. The public utilities eom- /
of Ubia •r,oinbneei.%a. mission shall consist of three membera, who shall be np-
ror.o<u.. pointed by the governor with the adviee and conaont of the

senate, rtnd abau poeaesa tlle power§ and dnties herein
apecified as: we]l as all poweis nosesealy and proper;o carry
out the parposes of this chapter. Imm'odietely after this
,mt g7iall take effect, tilo govornorgkall, with thuadvice s.nd
caneent pf the senate, appoint a member whose term shall
expire on thc firgt day of February, 1915;. another'whose
term sligll expiro on the 9rst day of Fehrasry, 1917, and
another whose term slrall expire on the first day of Feb-
rnary,1919; and thereafter eaeh member shall ho appointed
and eonfirmed for a term of six years. Vacaneies shall br.
filled in the same manner -for unexpired terms. One of
such commissionere, to be degignated by the governor, shal7,
during the term of the appointing governor, be the obair-
lnan of the commiesion. Not more than two ofsaid com-
missioners ahall belong to or be aflllfated with the eame
political party.

seaNon469. ,.5acmloTl2. The governor may [emove any colnmis-

a:o,c, eona sinner for inefficiency, neglect of duty, or malfeasance in
recore ot pro- office, giving to him a copy of the charges against him and
^eeiuiooe nea ue- an opportunity to be publicly koard, in person or by aoun-

sel,in Lie own defenae, upon not lesethan ten days' notice.
T4 suoh commissioner ahaA be removed the governor slmll
file in the otHee of the eeeretary of state a cempletestate-
mentof all ohgrges lnade.against such eommissioner, and
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warranted, pr sliouldbe ohanged,the commimion may abro-
change or madifg the same. An order or dedsion

made aftereuah reheariug, abrogating, ebanging or modify-
ing the original order-or deeision ehall have the same foroe
and e8ect ss an driginal order or decision, but shall nat
affeot any rigid or the enforoement of any right arising
from or by-virtue of the eriginal order or deoislon unless
so ordered by the commission.

eeat[on544. 8sariox 39. A final order made by the commission o.d..r m.r ne
shaII be revsrsed, vacated or modifiedby the eupreme court, t6V"8°"*
on a petltion in errnr, if upon coneiderntion of the record
euch court is of the opinion that aueh order wes unlawful
and unreaeonable.

9oatiun 646. rSEmox 34. The proceeding to obtain such reversal, r..dmea in
vaaation or modi$eation sball be by petition in ertnr, filed u '°*.
in the supreme court, by auy p" to the prooeeding before
the commesion, againat thepublre ntilities commisslon of
Ohio, settingforththe errore aomplained of. Tliereupon
unlese the esme is duly waived a summons shall issue and
be- served, as in other eaam; upoiithe ahairman ofthe oom-
mimion, or, in the event of his absonee, upon eny membor
of the commission, or byleaving a oopy at Ehe office of the -
eommisston at the ciLy of Columbus, The aaurt may per-
mit suy interested party to intervene by cross-petition In
error.

9netion64a. 6ncrtoN 36: Epon ssrvice or waiver of the memmons
in error the aommiasion ekall forthwith tranemit to the
clerk of the supreme aourt e. transcript of the jo5mnal en- iym„qpL
tries, origiual papera or transaripts thereef and a certi8ed
transeript of all evidence addueedupen the heaxingbefore
the congpiasion iatle praaeeding eomplainod of, which shall
beEiedinaaidcourt.

aeettaa5at, Ssai7oN36. : Naproceeding to reverse, vacate or mod- wnm .ororw^uoe
ify afinal order of the commisaion sba7l be deamed eom- o^"'"'°°CBa
meaoed unleee the petitiori therefor is fded witliin sixty days,
after the entry af the finel ordex codtplained of upon the
journal of the commiesion.

scotion 548. 6semroN 87. No proceeding to reveree, vacate or mod. aw om os+w
ify a final order rendaredby the commiasion shall operate

. to stay eaeantion tbereof unlrae the supreme eonrt or a
jndge tliereof in vacation, on applioation and thr,ee days'
notioe to the commisfsion, sba11 allow sneh stay, in which
event the plaintiff in error sball be reqpired to exeente an
undertaking, payable to the stateof Ohio, in sach a sam
as the eoart may presaribe, withsurety to the eatisfaetion .
of the clerk of the snpreme court , conditioned for the
proatpt payment by the plaintiff in error of all dsmagee
arising from or aaused by the delay in the enforcement of
the order complained of, and for the repayment of all mon•
eys paid by any person, flrln or cotporation for transporta-
tion, trausmiesion, preduce, oommodity or servise in excess
of the oharges flxed by the order cemplaiued of, in the event
ench order be uustained.
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fund, and the eouTt may make such order with cespeet to
the-compensation of-tbe trustee as it may deem paoper.

eo°sioassia &rroxtox 42. This-act sball not effect peuding aetions a 1 uan na
or prceeedings brought by or against the state of 9hio, the ee`eu n.eme
railroad commission of Ohio, the pttblic service eomnvasion °Ca°°®
of qkio, or by any other person or aorporation, but the
same may bcprosecuted and defended witk the eame effeet
ae tbough this aet had not beeu passed or said acnmilesion
abolished. Any inveatigat3on, hearing or eaamination un-
dertaken eonl)}tencerl, instituted or proseonted prior to the
toking eKct of this aetnley be conducted and eontinued
to a final detormination in t"be eame'manner and with the -
same efieet ea if it had beea undertaken, commenoed, inate-
tuted or prosecuted in aeoordaneo with theprovisions c£
thisact. All proeeedinge-liitherto tahen by the commissions
ahovenamed in any such inveetigation, hearing or exami-
nation and hereby ratified, approved, validated and con-
firmed, and all su.ch proceedings shall have the eame force
and effeat as if they hadbeen undertalien, cmnmenced, in-
stituted and prosecnted under theprovisions of this aat and
in tho mavner herein preaeribed

seot;ons5r-s. ^Bncfilox 43: No causo of aetion arising under thelaws
of Ohio shall abats by reeson uf the paesage of this aet,
whetheF a suit or aotion has been inotituted thereou at the
time of.the ta7dng ef2eot of this act or not, bttit aetione may
bobi'oughtupon such capsesinthe same manner, under the
aame termsand conditions, and with the eame eHeet aa
though said lawsia foree at the time this act takes effect
had uot been xepealed.

. Section 631-4. 9acmiorr 44. All orders, doaiaions, rules or regulatioas ^'°Bn,,b,n10i^
heretofore made, issued or prornulgated by the commission ime°.
above named sUall continue in foree. and have the eame
effeet as though they had boon lawfiil,l,y made, issued or
promvlgatedunder the provisions of this act.

sectton5e1-5. Beamioer 45. );aalt acatien of. this act and every part a^^m^AUn io-
thereof.ie bereby dealared to.be an independent section,
and part of a section, and the holding of a seotion or part
thereof to be void or inef£ective for any cause shall not be ,
deemed to a@ect any other seotion or part thereof. .

@ec<ion sci.a. Ssm'mx . 48. All aotions and proeeedings in the eu- o.d,r or amno-
pramecour.t, under thia abapter, and aU actions or proceed- wm- nspr
inge to whioh the commission or tha state of Ohio mag ba
parties, and in whieh any question arisea under tLJs ehap-
tor, or ander or concerning any ordar or deaision of the
eomrniseion, to rreverae,vaeate or modify an order of the
umumission, shall be taken up and disposed of bytlm court
out of its order on the docket.

QaCxcox 47, That original sections 487 fu 499 inelusive, aepo.re.
eeetions 60 to 651 inclusive, sections 614, 614-24, 614-25,
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614-26, 614-69, 614-70, 614A0, 67481 end 614-88 of tiie
General Cdde. be and the same are hereby repeated.

C. L. Swanv,
Bpe¢ker of the House of Representataves.

Faeaed April 18th, 1918.
Approved May 5th, 7913.

IIven 7,. Nlcaozs,
Pres4dmnt of the Senato.

JAxES X. Cae,
- Govervenr.

Filed in the office of the Nocretary of State May 10th, 1913.
375G.

[lIoneo Bih No. 868.]

AN ACT

To provide for rafundor af portions of tbe tnx on the trniBc nf
intozioetiag liquors in ccrtain oueee of cuforeed dieeontinu-
nnoe of eeld =reffic.

Ba it enaoted by the Genera[.7ssembty of the State of Ohio:

geetsun 6071-1. SBaaxorr 1. When a person, assaoiation, partnership or
corporation engaged iti the traffie of intortieating liqnorsProrldon fM ro- •

mna.r ut s?r- la required by the oxdcr of the military or other authority
^&QIu %g- of the United 8tatea 6r of tho atate, county, Inkmioipality
r;anc aque.. or township or by orthrough 9ro, flood, oarthquake or other

.. .. publiaealamity to disaontinue business temporaeily, said
peraon, aesociation, partnership or aorporation shall be en-
titled to a refnhder of a proportionate amonnt of the tax
so paid under aection 6071 and following o4 the Geueral
Code, based upon the nnmber of days oF fraetion thereof,
of enforced dreoontinnanee. A person, association, part-
nerstiip or oorporation so affected upon written upplication
to tha common pleas court of the county shall lie entitted
to an immediate hearing by eaid crourt. The elerk of said
court shall notify the county auditor and county pruseoutor
of the applieation and the ^time set for hearing, anl thesaid
offioer stiaIl represent the aounty at said bearwg. The
court ehaIl thereupon make a findin? as to theFaot and the
nwnber af days of aaid enforeed dlscontinuenae and shall
make an order Ear a refunder aceordingly whieh. ardor shall
not be eubjeetto review. TE the diecontiauanae is upon the
order of any state or federal eutbority for: whatever reseon
said,order is made then the auditor of state shall draw a
warrant upon the treasarer of state infavor of any suak
person, aeseaiation, partnership or corporation for the
amount of euoh refunder found by the couet, to be paid
out of any sum appropriated by the geaeral aseembly there-
for; and if the diseontinaence is upon the order of any
connty, munioipality or t6wnahipautliority or is the result
of fire, Hood, earthquake or othor public calamity, then the
auditor of tho county ehall draw awarrant upon the treae-
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