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Appellant Jessica Lairson submits the following Amended Merit Brief which aniends her

Merit Brief filed on Apri13, 2009 in its entirety.

STATEMENT OF FACTS

This case arises from the Judgment and Opinion of the Montgomery County Court of

Appeals affirming the Decision and Judgment of the Montgomery County Juvenile Court

awarding permanent custody of M.M. to Montgomery County Children's Services (MCCS).

(App. A-13, A-14 and A-23). On April 4, 2007, MCCS filed its motion for permanent custody

of M.M. MCCS served its motion on Jessica Lairson, the mother of M.M., by publication and

posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of the Montgomery County

Juvenile Court. M.M.'s maternal great aunt, Kathy Richards, filed her motion for legal custody

on July 14, 2007. Both motions were heard by the Magistrate on August 14, 2007.

At the hearing, Stacy Keeton of MCCS testified that reunification of M.M. with her

mother, Jessica Lairson, was not appropriate. (Tr. 179). Keeton stated that Lairson had:

substance abuse and mental health problems; no contact with M.M. since August 2, 2006; no

stable housing or income; and had otherwise not completed the case plan. (Tr. 155-165, 173 and

179).

From September to October, 2006, Kathy Richards had visitation with M.M. at MCCS

once per week. (Tr. 167). Eventually, Richards had visits with M.M. in her home. (Tr. 167).

The visits were stopped in October, 2006, when Stacy Keeton discovered Robert Maxwell at

Richards' home during one visit. (Tr. 167-168). Maxwell was Jessica Lairson's former

boyfriend and, at one time, believed to be M.M.'s father. (Tr. p. 170). Maxwell was not allowed

to have visits with M.M. after the Court determined that he was not M.M.'s father. (Tr. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (Tr. 175). Stacy

Kecton of MCCS inspected Richards' home again on August 13, 2007 (the day before the
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Magistrate's hearing), and found the home in saine or even better condition than at the initial

home study. (Tr. 187-188).

In May, 2007, Kathy Richards was again granted visitation witli M.M. at MCCS (Tr.

167). During visits, Stacy Keeton observed that M.M. "seems to have really bonded with Kathy.

Slie knows her, she greets her. She will hug her randomly. She seems to enjoy having visits

with her." (Tr. 181). Keeton also observed that M.M. is "very active" with Richards, tries to

fonnulate words, and "do a lot more witli Kathy than T tliought [the child] was capable of." (Tr.

181).

Kathy Richards has custody of M.M's cousin, Matthew, who also attends visits with

M.M. According to Stacy Keeton, M.M. and Matthew get along "fine. [M.M.] loves mimicking

and playing and running behind Matthew." (Tr. 181-182). Matthew looks forward to seeing

M.M.: "He talks to [M.M.]. He wauts to play with [M.M.]" (Tr. 209). Ms. Keeton testified that

the two children are bonded. (Tr. 209).

M.M. receives services through MCCS including speecli and developrnental therapy. (Tr.

186). Stacy Keeton adinitted that those services would be just as available to Kathy Richards as

thcy are to the foster parents. (Tr., 186). Ms. Keeton also observed differences in the way M.M.

interacts with the foster parents and Richards: "She would probably whine a little more to be

picked up moro when she's with the foster parents. And when she's with Kathy, I would see her

just get down and go for it ... I do see her more active when she's with Kathy and Matthew."

(Tr. 208).

M.M. has two siblings who live in other households. (Tr. 185). Stacy Keeton testified

that if MCCS obtains permanent custody, and then consents to adoption by the foster parents,

MCCS will cease its involvement with M.M. (Tr. 185). Keeton admitted that there was no
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guarantee that the adoptive parents would allow any contact betwecn M.M. and her biological

relatives. (Tr. 186).

Finally, Stacy Keeton testified that she considered Kathy Richards as a relative

placement. (Tr. 177). Keeton admitted that, except for the one incident with Robert Maxwell

eight months before, MCCS would be pursuing legal custody to Richards. (Tr. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her

niece and she loves her. (Tr. 19). Richards wants to have a relationship with M.M., and

continue the relationship between M.M. and Matthew. (Tr. 19-220).

At the time of the hearing, Ms. Richards was about to graduate from college with an

associate degree in medical office manageinent, and expected to obtain employment in that field.

(Tr. 220). She stated that she had sufficient household income to support two children until she

found employment. (Tr. 221).

Kathy Richards testified that M.M. would have her own rooni at her home. (Tr. 221).

Richards has also dealt with the same eye and speech problems with Matthew as those

experienced by M.M. (Tr. 221-222). She would make time for the same therapy sessions which

M.M. receives thi-ough foster care. (Tr. 222).

Finally, Kathy Richards testified that she had no contact with Robert Maxwell in months;

never had a friendship with Maxwell; and, as far as she was concerned, "he could fall off the

earth." (Tr. 223). Stacy Keeton testified that Richards told her she has absolutely no interest in

ever seeing Robert Maxwell again. (Tr. 190). Richards stated she would abide by court orders

regarding Maxwell. (Tr. 224).

On cross-examination, Kathy Richards was asked if she was ever charged with theft. (Tr.

234-235). Richards denied such charge, and the prosecutor aclrnowledged that she had no

evidence to prove this allegation. (Tr. 234 and 242).
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The Guardian ad Litem (GAL) recommended that the legal custody of M.M. be given to

Richards. In her recommendation, the GAL addressed MCCS' sole concerrl:

Addressing the "Robert Maxwell issue", as far as Ms. Richards is concemed based on my
[i.e., the GAL's] involvement with the case from the start, I do not believe that Robert is
a concern any longer. I believe Ms. Richards when she states to me that she has no
contact with Robert.

As a result, the GAL concluded that "it is in [M.M's] best interest to be raised with her family in

a good home by her maternal great-aunt."

On October 12, 2007, the Magistrate filed her Amended Decision granting pennanent

custody to MCCS. (App. A-29). The Magistrate found that there were no relatives suitable to

care for the child. (App. A-29). The Magistrate also held that it was not in the best interest of the

child to place her in the home of a biological relative. (App. A-30). The Magistrate oven-aled

Ricbards' motion for legal custody citing only the Magistrate's "concern with the veracity of Ms.

Richards concerning her criminal history." (App. A-30). The Magistrate did not make a specific

finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate's Decision on October 15, 2007, and

supplemental objections on May 27, 2008. Richards filed supplemental objections on May 28,

2008. On July 3, 2008, the Montgomery County Juvenile Court filed its Decision and Judgment

overruling Lairson's and Richards' objections and adopting the Magistrate's Decision. (App. A-

23). The Juvenile Court found that the child had regularly visited with Kathy Richards, and

bonded with Richards and her older cousin, Matthew, through steady visitation. (App. A-26-27).

The Court also found that the GAL recommended that legal custody be granted to Richards.

(App. A-27). However, the Juvenile Court rejected the GAL's recommendation without giving

specific reasons for doing so. The Juvenile Court merely stated that it did not "consider these

factors [i.e., child's bonding with Richards and GAL's recommendation] to be as significant as

the child's need for permanency." (App. A-27). The Juvenile Court held that permanent custody
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to MCCS was in the best interest of the child. App. A-27-28). However, the Juvenile Court did

not find that permanent custody was the only way M.M.'s need for a legally secure placement

could be achieved.

On appeal, the Montgomery County Court of Appeals held that the trial court was not

required to find that permanent placement with MCCS was the only way to obtain a secure

placement. (App. A-11 and A-21). The Court of Appeals also held that the Juvenile Court did

not abuse its discretion in concluding that an award of permanent custody was in the best interest

of the child. (App. A-21).

Both Lairson and Richards timely filed motions to certify a conflict between the opinion

of the Montgomery County Court of Appeals, and the holding of the Twelfth Appellate District

in In re G.N. (2008), 176 Ohio App.3d 236. On February 2, 2009, the Montgomery County Court

of Appeals certified the conflict to the Supreme Court of Ohio on the following question:

Must a court specifically determine whether granting permanent custody is the only way
a child's need for a legally secure placement can be achieved in order to satisfy its duty
under R.C. 2151.414(D)(4).

(App. A-1).

Jessica Lairson filed her Notice of Certified Conflict to the Supreme Court of Ohio in

Case No. 09-0318 on February 18, 2009. (App. A-1). Kathy Richards filed her Notice of Appeal

and Memorandum in Support of Jurisdiction in Case No. 2009-0090 on January 12, 2009, and

her Notice of Certified Conflict on February 11, 2009. (App. A-4 and A-7). On March 17, 2009,

the Supreme Court of Ohio determined that a conflict exists and granted jurisdiction to hear the

case. The Supreme Court also accepted the appeal based on Richards' Jurisdictional

Memorandum.

Jessica Lairson filed her Merit Brief on April 3, 2009 on the conflict issue. On that same

date, Appellant Richards filed a Notice of Stipulated Extension of Time to File Brief giving
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Appellant Richards until April 27, 2009, to file her Merit Brief. (App. A-32). On April 10, 2009,

the Supreme Court filed Entries ordering Jessica Lairson to proceed as an appellant in Case Nos.

2009-0318 and 2009-0090.

ARGUMENT

Proposition of Law No. i:
A juvenile court must determine that a grant of permanent custody is the only way a
child's need for a legally secure placement can be achieved in order to satisfy its
duty under R.C. 2151.414(D)(4).

The right to raise a child is an essential and basic civil right. In re Hayes (1997), 79 Ohio

St.3d 46, 48, citing In re Murray (1990), 52 Ohio St.3d 155, 157. "Permanent termination of

parental rights has been described as `the family law equivalent of the death penalty in a criminal

case."' In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App.3d 1, 16. A parent "must

be afforded every procedural and substantive protection the law allows." In re Hayes, supra.

"To terminate parental rights, the movant must demonstrate by clear and convincing

evidence that (1) tennination is in the best interests of the child, and (2) one of the four factors

enunierated in R.C. 2151.414(B)(1) applies." In the Matter ofA.E., (March 25, 2008), Franklin

Co. App. No. 07AP-685, 2008-Ohio-1375 at ¶ 13. R.C. 2151.414(D) mandates that the trial

court consider all relevant factors in determining the best interests of the child including: ". ..

(4) The cliild's need for a legally secure permanent placement and whether that type of placement

can be achieved without a grant of permanent custody to the agency; ...."

The Twelfth Appellate District held that R.C. 2151.414(D)(4) requires the juvenile court

to: ". . specifically determine whether granting permanent custody is the only way the child's

need for [a legally secure] placenient can be achieved to satisfy this statutory requirement." In re

G.N. (2008), 176 Ohio App.3d 236, 240. Appellant Lairson agrees with the Twelfth District's

interpretation for the reasons below, and submits that, if the Montgomery County Juvenile Court
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had followed In re G.1V., the Court would have found that a legally secure placement could be

achieved by awarding legal custody to M.M.'s great aunt, Appellant Kathy Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect to

the words used, and may not delete words used or add words not used. Wray v. Wymer (1991),

77 Ohio App. 3d 122, 132; Cline v. Bur. of Motor Vehicles (1991), 61 Ohio St.3d 93, 97. R.C.

2151.414(D)(4) requires the juvenile court to first determine whether the child needs a legally

secure placement; if so, then the court is required to make a second determination of whether

such placement can be achieved without a grant of permanent custody. The language of R.C.

2151.414(D)(4) is clear and unambiguous - the juvenile court must determine whether a legally

secure placement exists other than permanent custody. It is axiomatic that permanent custody

shall not be awarded unless it is the only alternative; not just the "best option" for achieving a

legally secure placement. See In re G.N., supra at 240.

In the present case, the Montgomery Juvenile Court concluded that M.M.'s need for a

legally secure placement was best served by awarding permanent custody to MCCS. The

Juvenile Court found that "permanent custody with the agency will give said child her best

chance at permanency." This finding implies that there were other ways to achieve a secure

placement, namely legal custody to the child's great aunt, Kathy Richards. However, the

Montgomery County Court of Appeals held that the Juvenile Court was not required to find that

permanent custody to MCCS was the only way to achieve a secure placement. The Court of

Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively

deletes the Juvenile Court's statutory duty to consider "whether [a legally secure] placement can

be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature's intent."

Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental
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rights is an alternative of last resort. In re Wise (1994), 96 Ohio App.3d 619, 624. The United

States Supreme Court has explained that permanent termination is one of the few forms of state

action which is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S. 102, 118.

Given the gravity attached to pennanent custody proceedings by the legislature and courts, it is

only logical that R.C. 2151.414(D)(4) be interpreted to inipose of duty on the juvenile court to

determine that pernlanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adhered to the Twelfth District's interpretation of R.C.

2151.414(D)(4) in practice if not in substance. For instance, in In re A.S. (2005), 163 Ohio App.

3d 167, the Summit County Court of Appeals affirmed the trial court's decision denying the

peimanent custody motion of the Sununit County Children's Services Board. hi its opinion, the

appellate court noted: "Although CSB apparently believed that permanent custody was the best

way to achieve a legally secure permanent placement for A.S., the trial court disagreed that such

disposition was in the best interest of A.S." Id. at 653. The appellate court found that: "CSB

witnesses i-epeatedly emphasized that permanent custody was necessary because A. S. needed

permanency in lier life, overloohing the possibility of other placements that would be less drastic,

such as legal custody to a non-parent or a PPLA." Id. at 653. (Emphasis added). The appellate

court upheld the trial court's conclusion that a placement less drastic than pennanent custody

satisfied the child's need for security. Id. at 654.

In another Summit County case, In re A.T. (Aug. 2, 2006), Summit Co. App. No. 23065,

2006-Ohio-3919, the appellate court noted:

As part of its best interest determination, it is true that the juvenile court is
obligated to consider "[t]he child's need for a legally secure per-manent placement and
whetlier that type of placement can be achieved without a grant of permanent custody to
the agency." R.C. 2151.414(D)(4). In the present case, the trial court specifically found
that "[n]o alternatives to permanent custody exist to assure the minor children a safe,

secure permanent placement. "
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Id. at ¶ 54. (Emphasis added). Clearly, the trial and appellate coui-ts in In re A. T. recognized the

duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent custody

is the only altemative to provide a legally secure placement.

Appellant Lairson also submits that the Twelfth District's interpretation of R.C.

2151.414(D)(4) is not contrary with this Court's decision in In re Schaeffer (2006), 111 Ohio

St.3d 498. Tn Schaefer, this Court held that: "R.C. 2151.414(D) does not give special weight to

any of the factors listed tlierein in determining the best interest of [the] child." Id. at 498

(syllabus). However, in considering R.C. 2151.414(D)(4), this court noted that the tiial court

detemlined that the child's need foi- a legally secure placement could be achieved by placenent

with the child's patemal grandfather and his wife or with the foster parents. In other words, the

trial court inade the specific determination demanded by R.C 2151.414(D)(4) that permanent

custody was not the only way to achieve a secure placement.

In the present case, the Montgomery County Juvenile Court did not specifically find that

permanent custody was the only altemative. In other words, the Juvenile Court did not consider

whether M.M.'s need for a secure placement could be achieved through an altemative less

drastic than permanent custody. If it had, Appellant Lairson contends that the Juvenile Court

would have found that M.M.'s need for security would have been satisfied by an award of legal

custody to the child's great aunt, Kathy Richards.

Proposition of Law No. II:
A juvenile court abuses its discretion in granting permanent custody of a child
where the court arbitrarily and unreasonably rejects evidence that legal custody to a

relative is in the child's best interest.

"Before a natural parent's constitutionally protected liberty interest in the care and

custody of ller child may be terminated, the state is required to prove by clear and convincing

evidence that the statutory standards for pennanent custody have been met." In re D.I-I. (April

16, 2007), Marion Co. App. No. 9-06-57, 2007-Ohio-1762 at ¶ 12 citing Santowsky v. Kramer
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(1982), 455 U.S. 745, 759. Clear and convincing evidence is the degree of proof which produces

in the mind of the trier of facts a firm belief as to the allegations sought to be established. It is

more than a mere preponderance, but not to the extent of such certainty as is required beyond a

reasonable doubt as in criminal cases. Cross v. Ledford (1954), 161 Ohio St. 469, 477, citing

Merrick v. Ditzler ( 1915), 91 Ohio St. 256. When the degree of proof required to sustain an

issue is clear and convincing, "a reviewing court will examine the record to determine whether

the trier of facts had sufficient evidence before it to satisfy the requisite degree of proof." Cross,

supra.

Again, to terminate parental rights, a juvenile court must determine by clear and

convincing evidence that: ( 1) termination is in the best interests of the child, and (2) one of the

four factors enumerated in R.C. 2151.414(B)(1) applies. In the Matter of A.E.,, supra. R.C.

2151.414(D) provides a list of factors which must be considered by the court in determining best

interest of the child:

(1) The interaction and interrelationship of the child with the child's parents, siblings,
relatives, foster caregivers and out-of-home providers, and any other person who may
significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through the child's
guardian ad litem, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has been in the
temporary custody of one or more public children services agencies or private child
placing agencies for twelve or more months of a consecutive twenty-two month period
ending on or after March 18, 1999;

(4) The child's need for a legally secure permanent placement and whether that type of
placement can be achieved without a grant of permanent custody to the agency;

(5) Whether any of the factors in division (E)(7) to (11) of this section apply in relation to
the parents and child.

The standard of review for permanent custody matters is to determine whether the trial

court abused its discretion in reaching its judgment. In re R.F. (April 16, 2009), Cuyahoga App.
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Nos. 90299 and 90300, 2009-Ohio-1798 at ¶ 11. An abuse of discretion connotes that the trial

court's decision was arbitrary, unreasonable, or unconscionable. Blakemore v. Blakemore (1983),

5 Ohio St.3d 217, 219.

hi the present case, the Juvenile Court's abused its discretion in awarding permanent

custody of M.M. to MCCS by arbitrarily and unreasonably rejecting evidence that legal custody

to Kathy Richards was in the child's best interest. R.C. 2151.414(D)(1) required the Court to

consider the interaction of the child with the child's relatives. At trial, there was clear,

convincing and credible evidcnce presented that M.M.'s interaction and interrelationship with

her great aunt, Kathy Richards, and Richards' farnily was positive and beneficial to the child.

Stacy Keeton, the MCCS caseworker, considered Kathy Richards a possible relative placement.

Keeton found Richards' home suitable for the child; and that Ricliards and her nepliew Matthew

had bonded with M.M. Stacy Keeton strongly implied that Richards' parenting style was

prefcrable coinpared to the foster parents. Keeton expressed at length that M.M. was more

willing to grow, leani and try ncw things while in Richards' presence.

Katliy Richards wants to i-aise M.M., and continue M.M.'s relationship with cousin

Matthew. No questions were raised about Richards' ability to parent M.M. other than the one

incident with Robert Maxwell. Richards' stated unequivocally that she had not had any contact

with Maxwell after the incident, nor wished to have any contact with luin ever again. It is

important distinction that there was no factual reference to Maxwell in the Magistrate's Decision

even though Richards' single contact with Maxwell was apparently the Juvenile Court's

principal reason for denying legal custody. (App. A-27).

R.C. 2151.414(D)(4) required the Juvenile Court to consider the child's need for a legally

secure pennanent placement and whether that type of placement could be achieved without a

grant of pennanent custody. However, the Court ignored clear, convincing and credible

11



evidence that Kathy Richards would provide a secure permanent placement for M.M. MCCS

found Richards' home to be suitable. MCCS found that M.M. had bonded with Kathy Richards

and cousin Matthew. Caseworlcer Stacy Keeton admired and complimented Richards' parenting

style as compared to the foster parents. Keeton adrnitted that MCCS would be pursuing legal

custody to Richards except for the one incident with Robert Maxwell, which occurred eight

months before the Magistrate's hearing.

R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the child as

expressed directly or through the child's guardian ad litem. "[W]hen the trial court renders a

decision which goes against the specific recommendation of the guardian ad litem, the trial court

must at least address the reasons for doing so." In re D.fI., supra at ¶ 20.

M.M.'s GAL recommended that legal custody be granted to Kathy Richards. The

Juvenile Court rejected the GAL's recommendation without giving reasons for doing so. The

Juvenile Court did not "consider these factors [child's bonding with Richards and Guardian's

recommendation] to be as significant as the child's need for permanency." (App. A-27).

However, for the reasons stated above, the Juvenile Court's arbitrary determination flies in the

face of clear and convincing evidence supporting the GAL's recommendation and Richards'

assertion that she could provide a legally secure placement. Clearly, the Juvenile Court abused

its discretion by arbitrarily dismissing such evidence.

CONCLUSION

The Twelfth Appellate District's interpretation of R.C. 2151.414(D)(4) is correct, and

Appellant Lairson respectfully requests that this Court reverse and remand the present case to the

trial court for a specific detennination of whether granting pennanent custody to MCCS is the

only way a legally secure placement for M.M. can be achieved. If such a determination is made,

Appellant Lairson believes that the less drastic alternative of legal custody to Appellant Kathy

12



Richards would satisfy M.M.'s need for security without permanently and irrevocably severing

M.M.'s ties with hei- biological relatives.

Further, the Montgomery County Juvenile Coui3 abused its discretion in holding that the

best interests of M.M. were served by granting permanent custody to MCCS. The Juvenile

Court's Decision is contrary to clear, convincing and credible evidence of: (1) the child's

positive and beneficial interaction with Kathy Richards and her family, and (2) Ms. Richard's

ability to provide a legally secure placement for M.M. without a grant of permanent custody. The

Juvenile Decision is also contrary to the recommendation of the child's GAL. The Juvenile

Court abused its discretion by arbitrarily and unreasonably rejecting such evidence.

Consequently, the Montgomery County Court of Appeals erred in affirming the Juvenile Court's

award of permanent custody, and Appellant Lairson respectfully requests that this Court reverse

the Judgment of the Court of Appeals.

Richard A. F. Lipowicz (0018241)
COUNSEL FOR APPELLANT,
JESSICA LAIRSON
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question is as follows: "Must a court specifically determine whether granting permanent

custody is the only way a child's need for a legally secure placement can be achieved in

order to satisfy its duty under R.C. 2151.414(D)(4)?"

Copies of the Decision and Entry certifying a conflict and the Opinions of both

Courts are appended hereto. A discretionary appeal was filed by Appellant, Kathy
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NOTICE OF APPEAL OF APPELLANT, KATHY RICHARDS

Appellant, Kathy Richards, through Counsel, Richard Hempfling, hereby gives notice

of her appeal to the Supreme Court of Ohio, from the judgment of the Montgomery County

Court of Appeals, Second Appellant District, entered in In Re: M.M., Case Nos. 22872 and

22873 on November 26, 2008.

This case is of public or great general interest, and involves termination of parental

rights.

Respectfally submitted,
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Flanagan
Lieberman

Hoffman
^ Swaiin
Arlrnneys nt law

15 Wesl Fourth Street

Nylon, Giio 45402

9171229.5200



IN THE SUPREME COURT OF OHIO

IN RE: M.M. CASE NO.® 9 ^-^- ^ ^ 18
ON APPEAL FROM TI-IE
COURT OF APPEA.LS OF OHIO
SECOND APPELLATE DISTRICT,
MONTGOMERY COUNTY

COURT OF APPEALS
CASE NOS. 22872 and 22873

NOTICE OF CERTIFIED CONFLICT
OF APPELLANT, KATHY RICHARDS

Flanagan
Lieberman

Hof(man
Swaim

Atlo"s at lam

15WeslFoudb Streat

oeylw, Oldo 45402

937122352IXl

RICHARD IIEMPFLING (0029986)
Flanagan, Liebennan, Hoffinan & Swaim
15 West Fourth St., Suite 100
Dayton, OH 45402
(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
rhem flin flhslaw.com
Counsel for Appellant, Katby Richards

J OI-INNA M. SI-IIA (0067685)
Assistant Prosecuting Attomey
301 West Third St., Fifth Floor
Dayton, OH 45422
(937) 225-5757 - Telephone
(937) 496-6555 - Facsitnile
Counsel for Appellee, Moutgomery Couuty Children's Services

RICHARD A.F. LIPOWICZ (0018241)
t30 West Second St., Suite 1900
Dayton, OH 45402
(937) 224-1427 - Telephone
(937) 228-5134 - Facsirnile
Counsel for Mother, Jessica Lairsoa

VIRGINIA C. VANDEN BOSCH (0029453)
9506 West State Route 73
Wilmington, O1-I45177
Guardian ad Litem

D^DDD
2UG3FFU 11

CLERK 01= COURI'
SUPREIUIE COURT OF UHIO

A-7



NOTICE OF CERTIFIED CONFLICT
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Appellant, Kathy Richards, by Counsel, hereby gives notice that on February 2, 2009,

the Montgomery County Court of Appeals filed a Decision and Entry certifying a conflict

between its Decision herein (3n re M.M., 2008-Ohio-6236) and the decision of the Twelfth

District Court of Appeals in In re G.N., 176 Ohio App 3d 236, 2008-Ohio-1796, discretionary

appeal denied, 118 Ohio St. 3d 1511, 2008-Ohio-3369, The certified question is as follows:

"Must a court specifically determine whether granting permanent custody is the only way a

child's need for a legally secure placement can be achieved in order to satisfy its duty under

R.C.2151.414(D)(4)?"

Copies of the Decision and Entry certifying a conflict and the Opinions ofboth Courts

are appended hereto. A discretionary appeal was filed in this case on January 12, 2009 (S. Ct.

Case No, 2009-0090).

Respectfully submitted,
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T C. NO. JC 06 5550

DECISION AND ENTRY

Rendered on the _ynd_ day of FPt r„a , 2009.----^--

JOHNNA M.M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W.
Third Street, 5'h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney forAppellant Kathy Richards

RICHARDA. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAM:

This matter comes before the couri on Jessica Lairson's and Kathy Richards' App. R.

25 motions to certify a conflict belween our opinion dated November 26, 2008, and the
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Twelfth Appellate District's holding in In re G.N., 176 Ohio App.3d 236, 2208-Ohio-1796,

discretionary appeal denied, 118 Ohio St.3d 1511, 2008-Ohio-3369.

Both cases dealt with a trial court's decisiot to terminate parental rights. Pursuant

to R.C. 2151.414(D), the trial court must consitler several factors in determining the best

interest of a child, including "the chiltl's need for a legally secure placement and whether

that type of placement can be achieved without a grant of permanent custody to the

agency." In lr re M.M., the trial court concluded that ttie child's need for a secure

placement was best served by awarding custody to MCCS but did not find that placement

with MCCS was the only way to obtain a secure placement. On appeal, we held that the

court was not required to find that permanent placementwith MCCS was the only manner

to obtain a secure placement. In re M.M., Montgomery App. No. 22872, 22873, 2008-

Ohio-6236, at ¶26. In In re G.N., the Twelfth District held that a trial court's conclusion that

placement with Childrens Services was "the best option" for securing a legally secure

placement was insufficient to comply with R.C. 2151.414(D)(4). The Twelfth District held

that, to satisfy this statutory factor, the couit rnust find that "granting permanent custody

is the onlyway the child's need for a secure placement can be met." In re G.N., 176 Ohio

P.pp.3d 236 at ¶18.

Because we find that our decision is in conflict with the Twelfth District's holding in

ln re G.N., we certify the following question lo the Supreme Court of Ohio for review:

"Must a court specifically determine whether granting permanent custody is the only

way a child's need for a legally secure placement can be achieved in order to satisfy Its

duty under R.C. 2151.414(D)(4)?"
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IT IS SO ORDERED.

Copies mailed to:

Johnna M. Shia
Richard Hempfling
Richard A. F. Lipowicz
Hon. Nick Kuntz

MAf^Y E. TONOVAN, Presiding Judge

WILLIAM H. WOLFF, JR., J e
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

FINAL ENTRY

Pursuant to the opinion of this court rendered on the 26thday of

November , 2008, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

WILLIAM H. WOLFF, JR., PresOipfg4Jfadge
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Copies mailed to:

Johnna M. Shia
Assistant Prosecuting Attorney
301 W. Third Street, 5'h Floor
Dayton, Ohio 45422

Richard Hempfling
318 West Fourth Street
Dayton, Ohio 45402

Richard A. F. Lipowicz
130 West Second Street
Suite 1900
Dayton, Ohio 45402

Hon. Nick Kuntz
Juvenile Court
380 West Second Street
Dayton, Ohio 45422
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

(Civil appeal from Common
Pleas Court, Juvenile Division)

OPINION

Rendered on the 26`h day of _ November , 2008.

JOHNNA M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W. Third
Street, 5'h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

WOLFF, P.J.

Jessica Lairson and Kathy Richards appeal from a judgment of the Montgomery
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County Court of Common Pleas, Juvenile Division, which awarded permanent custody of

Lairson's daughter, M.M., to Montgomery County Children's Services ("MCCS"),

M.M., who is almost three years old, came into the temporary custody of MCCS in

June 2006 and was placed in foster care. Her biological mother, Lairson, is a prostitute

and drug addict. MCCS developed a case plan with the goal of reunifying M.M. with

Lairson, but at this point all the parties concede that Lairson is incapable of caring for M.M.

and has not made any significant progress toward the completion of her case plan

objectives. In fact, Lairson has not had any contact with MCCS. Paternity tests excluded

Lairson's husband and two other men as M.M.'s father, and her father remains unknown.

MCCS filed a motion for permanent custody of M.M. in April 2007.

Kathy Richards is Lairson's aunt. In July 2007, Richards filed a motion for legal

custody of M.M. After a hearing, the magistrate recommended that permanent custody be

awarded to MCCS. Lairson and Richards filed objections. In July 2008, the trial court

adopted the magistrate's decision and awarded permanent custody to MCCS.

Lairson and Richards appeal from the trial court's judgment. They each argue that

the trial court erred in concluding that it was in M.M.'s best interest to award custody to

MCCS rather than to Richards. Lairson raises an additional argument that she was not

properly served with notice of the proceedings, which was accomplished by publication.

We will begin with the issue of notice.

MCCS served Lairson by publication because it claimed that her residence could

not be ascertained with reasonable diligence. Lairson disputes this claim, arguing that her

residence could have been easily determined by contacting the Dayton Police Department

or the Municipal Court because she had been arrested several times and prosecuted in the
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months preceding the hearing.

Due process requires that the government attempt to provide actual notice to

interestPd parties if it seeks to deprive them of a protected liberty, such as the right of a

parent to custody of his or her child, but it does not require that an interested party receive

actuainotice. In re Thompkins, 115 Ohio St.3d 409, 2007-Ohio-5238, 875 N.E.2d 582, ¶10,

14, citing Dusenbery v. United States (2002), 534 U.S. 161, 170, 122 S.Ct. 694, 151

L.Ed.2d 597. "The means employed must be such as one desirous of actually informing

the absentee might reasonably adopt to accomplish it," but due process does not require

"heroic efforts" to ensurethe notice's delivery. Id. at ¶14, quoting Mulfane v. Cent. Hanover

Barik & Trust Co. (1950), 339 U.S. 315.

Civ.R. 4.4(A) requires the use of "reasonable diligence" to ascertain the residence

of a partv. The supreme court has defined "reasonable diliaence" as "fal fair, proper and

due degree of care and activity, measured with reference to the particular circumstances;

such diligence, care, or attention as might be expected froin a man of ordinary prudetice

and activity." Thompkins, 115 Ohio St. 3d at ¶25, citing Black's Law Dictionary (5 Ed. 1979),

at 412. "Reasonable diligence requires taking steps which an individual of ordinary

prudence would reasonably expect to be successful in locating a defendant's address." Id.,

citing Sizemore v. Srnith (1983), 6 Ohio St.3d 330, 332, 453 N.E.2d 632.

The MCCS caseworker, Stacy Keeton, stated by affidavit that Lairson had not had

contact with M.M. since early August 2006, that Lairson had not made progress on her

case plan, and that MCCS had had difficulty maintaining contact with her. Keeton stated

that MCCS had sent letters to Lairson's last known addresses and had tried to contact her

and other relatives by phone. Liarson had been terminated from substance abuse
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programs to which she had been referred by MCCS. During their last contact, Lairson had

admitted engaging in drug abuse and prostitution. MCCS was unable to determine

whether Lairson had obtained housing or legal employment. MCCS was aware of

Lairson's criminal record, including charges of loitering, solicitation, and prostitution in

March 2007 and an outstanding warrant for her arrest.

The trial court concluded that service by mail and public posting was proper under

the circumstances presented. It stated: "The record shows several notices were mailed

to several former addresses and a diligent search was conducted, which did not locate Ms.

Lairson. Further the Court finds the Guardian ad Litem was also unable to locate or

contract [sic] Ms. Lairson prior to the hearing. Service by publication is sufficientwhere the

mother has a history of sporadic conduct and was unable to obtain stable housing or

provide the Agency with an address to send notices. The Court finds Ms. Lairson was

properly served under the circumstances of this case through mailing and posting."

We agree with the trial court's assessment that the methods MCCS used to attempt

to locate Lairson were reasonable and sufficient under the circumstances and that, having

failed to locate Lairson through these efforts, MCCS was justified in completing notice by

mail and posting. Although, in hindsight, it appears that MCCS might have located Lairson

through court and police records, MCCS took the steps which one of ordinary prudence

would reasonably expect to be successful in locating Lairson's address. rhoinpkins, 115

Ohio St.3d at ¶25.

Lairson's assignment of error related to notice is overruled.

Lairson and Richards each raise an assignment of error in which they assert that

the trial court erred in finding that itwas in M.M.'s bestlnterestto award permanent custody
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to MCCS.

R.C. 2151.414(D) provides that the following factors shall be considered, along with

all other relevant factors, in determining the best interest of a child:

"(1) The interaction and interrelationship of the child with the child's parents,

siblings, relatives, foster caregivers and out-of-home providers, and any other person who

may significantly affect the child;

"(2) The wishes of the child, as expressed directly by the child or through the child's

guardian ad litem, with due regard for the maturity of the child;

"(3) The custodial history of the child, including whether the child has been in the

temporary custody of one or more public children services agencies or private child placing

agencies for twelve or more months of a consecutive twenty-two month period'"*;

"(4) The child's tieed for a legally secure permanent placement and whether that

type of placement can be achieved without a grant of permanent custody to the agency[.]"

The best interest of the child must be established by clear and convincing evidence.

R.C. 2151.414(B)(1).

In addition to her argument that the trial court's decision is not in M.M.'s best

interest, Richards asserts that the trial court erred in grantitig permanent custody to MCCS

because MCCS had not developed an adoption plan and because the court did not

conclude that permanent custody was the only way to achieve a secure placement for

M.M.

We begin with the trial court's conclusion that it was in M. M.'s best interest to award

permanent custody to MCCS. It is undisputed that M.M.'s mother was incapable of caring

for her and would not have been an appropriate caregiver. The best interest analysis
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focused only on whether M.M. would be better off in the custody of MCCS, where her

foster family could adopt her, or with Richards. M.M. had lived with her foster family for

fourteen months at the time of the hearing, and the family had expressed interest in

adopting her. The guardian ad litem reported that M.M. had received "excellent care" and

was very loved by the foster family.

Richards had also been a steady presence in M.M.'s life. She visited M.M. regularly

with another child who was in her care (M.M.'s cousin), and M. M. seemed to have bonded

with both of them. MCCS had considered placing M.M. with Richards but decided against

it when Richards allowed Robert Maxwell to have access to the child during a home visit.

Maxwell had had a relationship with Lairson, but paternity testing proved that he was not

M.M.'s father. Maxwell had unaddressed mental health issues, and the court had ordered

that he have no contact with M.M.

The guardian ad litem recommended that custody be awarded to Richards. She

acknowledged her "struggle" with weighing M.M.'s prospects for adoption with the foster

family against the benefit of keeping her with a family member. The guardian ad litem

concluded that Maxwell was no longer a concern, and she recommended that custody be

awarded to Richards.

The caseworker, Stacy Keeton, also ackr owledged that Richards had bonded with

M.M. and interacted well with her. The caseworker's primary concern about placing M. M.

with Richards centered on whether Richards would permit Robert Maxwell to have contact

with the child. She testified that she had found Maxwell at Richards' home the second time

that Richards had been perinitted to take the child to her home, after Keeton had had

extensive discussions with Richards about the fact that Maxwell was not allowed to see
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M.M.

Richards testified that Maxwell had come to her house without her permission when

M. M. was present. She did not explain how or if Maxwell had known that M. M. was at the

house at that time. Richards acknowledged that she had received money and furniture

from Maxwell for M.M.

The trial court clearly considered M.M.'s relationships with her foster parents, aunt,

and cousin, the guardian ad litem's recommendation, M.M.'s custodial history, and her

need for a secure placement, as required by R.C. 2151.414(D). The trial court concluded

that her most secure placement would be with MCCS so that the fosterfamily could pursue

an adoption.

Although this case presents a closercall than many other permanent custody cases,

we cannot conclude that the trial court abused its discretion in concluding that M.M.'s best

interest would be served by grantitig custody to MCCS. The magistrate expressed doubt

about Richards'truthfulness, especially in regard to her criminal history, and concluded that

it was not in M.M.'s best interest "to remove the child from the home she has known for the

majority of her life to place her in the home of a biological relative." The court noted that

M.M. already had a "sense of permanency" with her foster family atid that her best chance

for permanencywas through adoption. The court observed that Richards "quickly violated"

a court order about contact with Maxwell when M.M. was allowed to visit her home. In the

absence of a successful pattern of visitation with Richards, the court reasoriably concluded

that the most secure placement for M.M., and the one that was in her best interest, was

with MCCS. Contrary to Richards' asseition, the court was not required to conclude that

granting custody to MCCS was the onfysecure placetnent; it was charged with deterrnining

THfl COURT OF APPEALS OF 0H70 A '2y "
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the most secure placement, which is the one that would best serve M.M.'s interests.

Richards' contention that MCCS was required to develop an adoption plan before

seeking permanent custody of M.M. has been rejected bythe Supreme Court of Ohio. See

In re T.R., - Ohio St.3d -, 2008-Ohio-5219, ¶12.

The assignments of error are overruled.

The judgment of the trial court will be affirmed.

BROGAN, J. and DONOVAN, J., concur.

Copies mailed to:

Johnna M. Shia
Richard Hampfling
Richard A. F. Lipowicz
Hon. Nick Kuntz
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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, OHIO
JUVENILE DIVISION

In re: Margaret Maxwell * CASE NO. JC 06-5550

* JUDGE NICK KUNTZ
MAGISTRATE MACIOROWSKI

DECISION AND JUDGMENT
CONCERNING OBJECTIONS
TO THE DECISION OF THE
MAGISTRATE

**k*****************+*********************Y********************i.****k***

This matter is before the Cotttt upoti objections filed by Jessica Lairson, tnotlier of
said child, by and through her atforney, Richard Lipowicz, on October 15, 2007, and

supplemented on May 19, 2008. Kathy Richards, maternal great aunt of said child, has
also filed objections, by and through her attomey, Janies Swaitn, on October 17, 2007,
and supplemented on May 28, 2008. Ms. Lairson and Ms. Richards object lo thc
Dccision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Cttildren Services (lterein know as Agency) tiled a response, by and
tlirough the Office of the Motitgomery Counly Prosecuting Attorney, on Octobcr 17,

2007, and supplemented on June 6, 2008.

Ott October 3, 2007, Magistrate Maciorowski denied Ms. Richard's motion for
legal custody, and granted pcrmanetit custody of said child to the Agettcy. Magistrate
Maciorowski made the following findings of fact:

1. The allegations contained in the motion are found to be true.

2. Margaret D. Maxwell, the above captioned child is a minor child, was born on

December 29, 2005.
3. IIer birtli certificate indicates tliat Jessica Lairson is the mother of ttte child. She

is the same person listed in the pleadings.
4. Wliile tliere is no legal fathe: of the child, there is an alleged father of the child.

Those circttmstances are as followsi Several tnen llave completed genetic tcsting
and none have been found to be the father,

5. "Che Agency has made reasonable efforts to:
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a. prevent the removal of the child from the child's home
b. to eliminate the continued removal of the child from the child's home
c. and make it possible for tlie child to return home

6. The Agency has made reasonable efforts to implement and finalize the
pemianency plan.

7. The relevant services provided by the agency to the family of the child are: case
managetnent, substitute foster care, infonnation/refen-al, and a home study.

8. Those services did not prevent the removal of the child from the child's home or
enable the child to return lrome.

9. There are no relatives or non-relativcs willing and able to accept legal custody of
the child.

10. The child has been in foster care since June 1, 2006. Thc child has not been in
foster care 12 or more months out of the last 22 months.

11. The child is not able to be placed in the liome of the mother in a reasonable time.
12. The motlier failed to respond to the services due to significant substance abuse

problems and housing issues that have not been addressed, niental health issues
and inability to demonstrate parenting skills.

13. The tnother has failed to remedy the conditions causing the child to be placed
outside the home.

14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regulat-ly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
18. The mother has a dntg problem severe enough to interfere with the care of the

child into the foreseeable future.
19. The Agency has attenipted to contacl and involve the alteged father of the child

with the reuniftcation process.
20. The alleged father has not provided any care, interest or financial support for the

child.
21. The caseplan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment;
b. Obtain a mental health assessment;
c. Obtain stable housing and income;

d. Have visitation with the child; and,
e. Sign appropriate relcases of infonnation;

22. The mother did not contplete the case plan as indicated
23. Reuniftcation of tlte cliild with the mother is not possible within a reasonable

period of time, as the molher has had tlo contract witb the child for an extended

period of time and has taken no action to become appropriate to paretrt the child.

24. There is reasonable expectation of adoption.
25. In accordance with § 2151.04 of the Ohio Revised Code, the child was found to

be dcpendent by entry ftled on Attgust 21, 2006,
26. The Guardian ad Litem recommertds that legal cuslody of the child be granted to

the aunt, Kathy Richards.
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Ms. Lairson objects to the Magistrate's Decision claiming the Magistrate's
finding of "no suitable relatives" was not supported by the evidence because Ms.
Ricllards was a relative suitable for placement. Ms. Lairson further claims the evidence
does not support the Magistrate's finding that legal custody to Ms. Richards was not in
the best interest of the child. Ms. Lairson claims said child has bonded with Ms.
Richards and that the Magistrate failed to consider whether permanency could be
achieved without granting permanent custody. Ms. Lairson claims Ms. Richards is
capable of providing a legally secure placement, and there are no justifrable concerns
keeping Ms. Richards from achieving custody. Ms. Lairson further asserts the Guardian
ad Litem recommetids legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabouts could
have been easily determined.

Ms. Richards objeets the Magistrate's Decision claiming the Magistrate made no
express finding of best interest, and therefore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
child artd Ms. Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidettce that supports the finding that she is not suitable for
legal custody of said child.

The Agency responds to the objections claiming the Magistrate properly
considcred all tlre factors ofR.C. § 2151.414(D), and properly came to the decision that

permanent custody was in the best interest of said child. The Agency claims the
Magistrate cotisidered Ms. Richards as a possible option, but ultimately decided
pennanent custody was in the best intcrest of the said child. Furlhor, the Agency clainrs
Ms. Lairson was properly setved by posting because a diligent search for her location
was conducled and proved unsuccessful. Further, Ms. Lairson has not had any contact

with the Agency or her child since August 2, 2006.

Upon tlubugh review of all of the objectiotts, lransctipts, and the available record,

the Court hereby OVERRULES Ms. Lairson's and Ms. Richard's objections. The Coutt
finds Ms. Lairson was properly served under the circumstances of this case. Ttle local

rule 5.29 for Montgomery Court Juvenile Court requires service by mailing to the last

known address as well as by posting in a public place. The record shows several notices
were mailed to several former addresses and a diligent search was conducted, which did

not locate Ms. Lairson. (Tr. Pg. 155-156). Further the Court finds the Guardiau ad Litetn

was also unable to locate or contract Ms. Lairson prior to the hearing. (Guardian acl
Liteni Reporl liled August 9, 2007). Service by publication is sufficient where the

mother has a history of sporadic conduct and was unable to obtain stable housing or

providc the Agency with an address to send notices. See In re Cowling, 72 Ohio App3d

499 (1991). 'fhe Court finds Ms. Lairson was properly served under tlie circumstances of

this case tiuough mailing and posting. Upon finding that service was proper the Coart

advances to the permanent custody analysis under R.C. § 2151.414.
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Pursuant to R.C § 2151.414(B)(1), the Court may grant pennanent custody to the
agency that filed the motion if it is in the best interest of the child to grant pennanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(a) requires the Court to find that child cannot be place with the either of
the child's parents within a reasonable time or should not be placed with the parents, if
the child was not abandoned, orphaned, or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period, Further, R.C. § 2151.414(B)(1)(b) requires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety
days. R.C. § 2151.011(C).

In the present case, the Court finds Ms. Lairson has abandoned said child because
she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156). Further, Ms. Lairson has failed to contact the
Agency since August 2, 2006, and her whereabouts are currently uoknown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and thercfore the Court finds the
analysis of R.C. § 2151.414(B) is not necessary in said matter. The Court declines to
address whetber or not the child can be placed with the mother within a reasonable period
of time in accordance with R.C. § 2151.414(E), and further, shifts focus to the best
interest analysis.

Pursuant to R.C. § 2151.414(D), in determining the best itrterest of a child the
court shall consider all relevant factors, including, but not limited to, the following:

(1) The interaction atid interrelationship of the child with the child's
parents, siblings, relatives, foster caregivers and out-of-hotne providers,
and any other person who rnay significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or tluougl

the child's guardian ad litem, witly due regard for the maturity of the child;
(3) The custodial history of ttre cliild, including whether the child has

been in the temporary cttstody of one or more public childreti services
agencies or private child placing agencies for twelve or more tnonths of a
consecutive twenty-two month pcriod ending on or after March 18, 1999;

(4) The child's necd for a legally secure pennanent placement and
whether that type of placetnent can be achieved without a grant of
pertnanent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this section
apply in rclation to the parents and child.

Upon careful analysis of all the relevant factors listed in R.C. § 2151.414(D), the
Court finds granting permanent custody of said cliitd to the Agency is in the best interest
of said child. The Court finds said child lias not liad any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. ('1'r. Pg. 156, 166). Said child
seems to havre bonded with Ms. Richards and her older cousin Mathew through steady
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visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custocly to the Agency.

Futther, the Court finds said child's wishes are not applicable because said child
is too young to express such opinion. However the Coutt finds the Guardian ad Litem
recommends the Court deny petmanent custody to the Agency and grant legal custody to
Ms. Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report
weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster home since June 1,
2006, and lias been able to enjoy a sense of petmanency. Conversely, the Court ftnds Ms.

Lairson is incapable of permanency, and Ms. Richards nearly lost visitation rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated appropriate

visitation with said child duling supervised visitation, but quickly violated Court Order

when the Court allowed said child to visit her at her home. (Tr. Pg. 167-169, 172). Ms.

Richards allowed said child to have contact with Robert Maxwell against Court Order a
short time after the caseworker dropped said child off for visitation. (Tr. Pg. 167-169).
Therefore, the Cotttt finds the child's placement history weighs in favor of granting

permattent cttstody to the Agency.

Further, the Court finds the foster parents have provided a safe and loving
enviro unent, in which there is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with pennaneney, and the
Court cannot clearly deteimine whether Ms. Richards can provide permanency for said
child. Ms. Richards has done well when visiting with said child at supervised visitation,

but failed to show the Court she can adequately maintain custody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said child's best chance for
pennanency is adoption, and therefore this factor weighs in favor of granting pe manent

custody to the Agency.

The Court finds R.C. 2151.414(E)(10) is applicable in the present case because

Ms. Lairson has abandoned said child, and therefore this factor weighs in favor of

grantittg pennanent custody to tltc Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litein
recommends legal custody to Ms. Richards, thc Court does not consider these factors to
be as significant as said child's need for permanency. Further, the Couti is not required
to consider placement with a relative before granting permanent custody to the State,
where the child is not oiphaned. See In re Leonard, 1997 Ohio App. LEXIS 1698 (12
Dist. 1997). The Court finds permanent custody with the Agency will give said child her
best chance at pennanency. The foster parents have provided said child with a loving
hotne in which stte can belter develop physically, mentally, and emotionally. (Tr. Pg. 50-
56). Said child ltas bonded with the foster parcnts, and there is a reasonable expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review of the
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factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody to the
Agency is in the best interest of said child.

Witli the above determinations, the Court hereby adopts the Decision of the
Magistrate, as its own, with all the provisions and requirements contained therein, and
hereby makes the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

ENDORSEMENT

Copies of the foregoing ordcr were entered upon thejournal and niailed to counsel of

record and/or the parties on,the date indicate

JiJDGE ^IICK KU^T^C^'erK of^ the Juveuile Court
ll

7Oop

MCCS, ATTN: Mandated Setviccs, 3304 North Main Street, Dayton, Oltio 45405
Assistant Prosecuting Attomey for MCCS, CPU
Jessica Lairson, 24 Hufftnat ;Ave., Dayton, Ohio 45403

Kathy Riehards, 807 Sagamore Avenue, Riverside, Ohio 45404
Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Hempfling, 318 W. Fourtli St., Dayton, Ohio 45402

Dayton City Schools, ATTN: Ctuistine Pntitt, 1 15 South Ludlow Street, 2nd Floor,
Dayton, Ohio 45402
Citizen Review Board
Magistrate Maciorowski
Chris Kuntz, Bailiff
Daniel Schubert, Law Clerk
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P10PjTG0^`.::RY C!JIJ'^TY
IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, oIIIO

JUVENILE DIVISION

IN RE: Margaret D. Maxwell SSN xxx-xx-xxxx DOB 12/29(2005 JC NO. F 2006-5550 OI3; G 2006-5550 OF

Judge Nick Kuntz
Magistrate Michelle Maciorowski

AMENDED
MAGISTRATE'S DECISION AND
7UDGE'S ORDER GRANTING THL:
MOTION FOR PERMANENT CUSTODY

+ * .

PROCEEDINGS

This case catne before Magistrate Michelle Maciorowski on August 14, 2007 in the matters of the motion for
permanent custody (0B) filed on Apri14, 2007 by MontgomeryCounty Children Services and the tnotion for legal custody (OF)
frled on July 17, 2007.

Blizabeth Orlando, thc Montgomery County Assistant Prosecuting Attomey for Montgomery County Chi(clrcn Services
was present. The mother, Jessica Lairson, was not present and she was represented by Attoruey Richard Lipowicz. The
Guardian ad Litem, Virginia Vandeubosch, was prescnt and had filed a timely reporL Richar<I Hempfling, Attoniey for
Maternal Aunt, was present. Kathy Richards, maternal aunt, was present. Siacey Kecton, the Montgomery County Children
Services caseworker, was also present for tlre hearing.

The motion for legal custody (OF) be and hereby is denied.
All partics were served and the case is otherwise properly before the Court.

FINDINGS OF FAC'I'

1. The allegations contained in the inotion are found to be true.
2. Margaret D. Maxwell, thc above-captioned child is a minor child, was bom on December 29, 2005.
3. Her birth certificate indicates that Jessica Lairson is the mother of the child. She is the samc person listed in the

pleactings.
4. While therc is no legal father of thc child, there is an alleged father of the child. Those circumslances are as

follows. Scveral men liave completed genetic testing and none have been found to be the falher.
5. The Agency has made reasonable efforts to:

a. prevent the removal of the cliilcl from the clrild's hoine;
b. lo eliminate the continued removal of the child from thc child's honre; and,
c. make it possible for the child to retum home.

6. "I'he Agency has macle reasonable cfforts to implement and finalize the permanency plan.
7. The relevant services provided by the agency to the fainily of the child are: case managemcnt, substitute foster

c.are, infomiation/referral and a Irome study.
8. '1'hose scrvices did not prcvent the removal oftho cltild from the child's home or enable the child to returiI home.
9. "I'here are no relauves or non-relatives suitable to care for the child.

10. The child ha.s becn in foster caresince June 1, 2006. 'fhe child has not becn io foster carc t2 or morc months out

of the last 22 monthe.
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11. I'he child is not able to be placed in the home of the nother in a reasonable time.
12. The mother failed to respond to the services due to significant substance abuse problems and housing issues that

liave not been addressed, mental health issues and inability to demonstrate parenting skills.
13. The mother has failed to remedy the conditions causing the child to be placed outside the hon-ie.
14. The mother is unwilling to provide, food, clotliing, shelter, and otlier basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
18. The mother has a dntg problem severe enough to inte-fere with the care of the child into the foreseeable fitture.
19. The agency has attempted to contact and involve the allcged father of the child with the reunification process.
20. The alleged fatlier has not provided any care, interest or financial support for the child.
21. The case plan was directed at the mother and includes the following objcetives:

a. Obtain a substance abuse assessment a treatment;
b. Obtain a mental health assessmcnt;
c. Obtain stable housing and income;
d. Have visitation with the child; and,
e. Sigu appropriate releascs of information;

22. The rnother did not coniplete the Case Plan as indicated.
23. Reunification of the child with ttre tnotlrer is not possible within a reasonable period of tin-e, as the mother has had

no contact with the child infonnation an extended period o f time and has taken no action to become appropriatc to

parent the child.
24. There is reasonable expectation of adoption.
25. In accordance with §2151.04 of the Ohio Revised Code, tlre child was fotmd to be dependent by entty filed on

August 21, 2006.
26. The Guardian ad Litcm recommends legal custody to the aunt, Kathy Riehards.

CONCLUSIONS OF LAW

1. In accordance with §2151.414(S) of the Ohio Revised Code, there is clear and convinoing evidence that the child
cannot be placed with the ntother and/or father within a reasonable time because the mothor has had little to no
contact with the child in the past year and has taken no action to become appropriate. It is not in best interest of the
child to be in the care of the mothcr.

2. In accordance with §2151.414(D) of the Ohio Revised Codc, there is clear and eonvincing oviclence that the child
cannot be placed with the molher and/or father within a reasonablc time.

3. Reasonable efforts were niade to eliminate the child's continued removal frotn tho home.
4. The Court has considered all the arguments in this action. Although the Court belicves Ms. Richards does love this

child, the Court must be concerned solely wilh this child's best interest as it has alrearly been detetinined that
reuni6cation with thu mother is nol viable. The child has resided for the past 14 montlis in the home of the foster
parents. She is bonded and well-carcd for in that liome. There is a strong lilceliliood of adoption by the foster
family. The Court cannot Gnd that it is in the best interest of the cliild to remove the ciiild from the home she has
known for the majorityof her life to plaae hcr in the home of a biological relative. In addition, the Courthas some
conccrn with the veracity of Ms. Ricltarcls concet-ning lier criminal history.

MAGISTRATll'S DECISION

1. Permanent Custody be and hereby is granted to Montgomery County Children ,Services.
2, The former ordcr granting temporary custody to Montgoineq, County Chilrlren Services be and hereby is terminatecl.
3. Tbe natural, legal, or adoptive parenls are divested of any and all parental rights, privileges, aud obligations,

including all residual rights and obligations. A
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4. An updated case plan is to be submitted as an amendment.
5. The Dayton City Scttool District is ordered to be responsible for the cost of educating said child, including but not

limited to, any surnn er courses or tutoring sessions, because at the time of removal, the parent ofthe child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

6. An Annual Review/Pennanency Planning Hearing will be held on March 10, 2008 at 10:45 a.m. beforc the Citizen
Review Board, Juvenile Justice Center, Room 262, 380 W. Second Street, Dayton, Ohio 45422.

7. 'The Guardian ad Litem shall serve on this case until an adoption is finalized.

MAGIS'TRATE MICHELLE MACIOROIA'SKi

Magistrate Michelle Maciorowski

JUDGE'S ORDER ADOPTING MAGISTItATE'S DECISION
The above Magistrate's Decision is hereby adopted as an Order of this Court. '1'he parties have fourteen (14) days to

object to this decision and may request Findings of Fact and Conclusion of Law pursuant to Civil Rule 52 and Montgomcry
County Juvenile Court Rule 5.11,2. A party shall not assign as error on appeal the Court's adoption of any fincling of fact or
conclusion of law, in that decision, unless the party timely and speciGcally objects to that finding or conclusion as required by
Juvenile Couet Rule 40(E)(3).

IT IS SO ORDERED.

JUDGE NICK KUNTZ

Judge Nick Kuntz

ENDORSL-MEN'f: The Cleik of Courts is hereby directed to serve upon all paitics not in default for failure to appear, notice of

the judgement and its date of entry upon the journal.
NOTICE OF FINAL APPEALABLE ORDER

Copies of the toregoing Entry and Order, which may be a Final Appealable Order, were enterecl upon the joumal ancl
maited to the parties inclicated below, via regular mail, on or within three (3) days of tlie time stamped date on this Order.
JUDGE NICK KUNTZ By: .1Petrella Deput LClerk , Juvenile Division

MCCS, ATTN: Mandated Service.s, 3304 North Main Street, Dayton, Ohio 45405
AssistantProsecuting Aftorney for MCCS, CPU
Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403
Attorney for Motlier, Richard A.F. Lipowicz, l30 West Seconcl Street, Suite 1900, Dayton, Ohio 45402
Attorney for Matemal Aunt, Richard Hcmpfling, 3l8 W. Fourth St., Dayton, Ohio 45402
Attorney/Guardian ad Litein, Yirginia vandenbosclr, Atty, 22 Clay St., Dayton, Ohio 4S402
Dayton City Schools, ATTN: Christine Pruitt, 115 Soutlr Ludlow Street, 2"' Floor, Dayton, Ohio 45402

Citizen Review Board
R. Loveless, Case Managemeut Specialist
Ahnw isrsJck sm rc nm,iao a^un i«, 3-1 06
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IN THE SUI'IiEIY[E COURT OF O1:TI.0

IN RE: M.M. CASE N0. 2009-0090 and
2009-031S

ON APPEAL FROM THE
COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRTCT,
MONTGOMEItY COUNT'Y

COURT OF APPEALS
CASE NOS, 22872 and 22873

NOTICE OF STIPULATED EXTENSION OF T1MP.
TO FILE BRIEF OF APPBLLANT,1CATkSY RCCT3AR.DS

RICHA,RD IiEMPF1.ING (0029986)
Flanagan, Lieberruan, Hoffnm & Swaim
15 West Fourth St., Suite 100
Dayton; OH 45402
(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
rhempftfzQ^lhslaw. com
Counsel for Appellant, Kathy Richards

1OHNNA M. SHJA (0067685)
Assistant Prosecuting Attorney
301 West Third St., Fifth Floor
Daytor, O):145422
(937) 225-5757 - Telephone
(937) 496-6555 - Facsimile
Counsel for Appellee, Montgomery County ChiJdren's Servlces
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ILICHAI2D A.F. L1POWICZ (0018241)
130 West Second St., Suite 1900
Dayton, OH 45402
(937) 224-1427 - Telephone
(937) 228-5134 - Facsimile
Counsel for Mother, Jessica Lairson

VIR.GINIA. C. vqNAEN BOSCH (0029453)
9506 West State Route 73
Wilsnind on, OH 45177
(937) 602-0208 - Telephone
Cuardian ad Litem
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STIPUI,ATION

The parties herein hereby stipulate to an extension of time of twenty days to file the

Brief of Appellant, Kathy Richards. The new date for filing said Brief shall be April 27, 2009.

APPROVED:

Flanagan, Lieb an, fioffznan & Swainm
15 West Fourth St., Suite 100
Dayton, Oli 45402
(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
rhem^flingna flhslaw com
Counsel for Appellant, Kathy Richards

RIC HE P'PLING (0029986)
^

JOHNNA M. SHIA (0067685)
Assistant Prosecuting Attorney
301 West Third St., Fifth Floor
Dayton, OH 45422
(937) 225-5757 - Telephone
(937) 496-6555 - Facsimile
Counsel for Appellee, Montgomery
County CLildren's Services

Planagan
Liebecman

Hoffman
& Swaim
AdanRs el law
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RICHARD A.F. LIPOWICZ (0018241)
130 West Second St., Suite 1900
Dayton, OH 45402
(937) 224-1427 - Telephone
(937) 228-5134 - Facsimile
Counsel for NXotk.ier, Jessica Lairson

^ z^
VIR IIJIP. C. VANDEN BOSCH (0029453)
9506 West State Route 73
Wilmington, OH 45177
Guardian ad Litem

C$RTTFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Johnna M. Sk ia,
Attomey for Appellee, Assistant Proseouttng Attorney, 301 West Third St., Fifth Floor,
Dayton, Ohio 45422; RichardA.F. Lipowicz, Attomeyfor Mother, 130 West Second St., Suite
1900, Dayton, Ohio 45402; and, Virginia C. Vanden Bosch, Guardian ad Liten , 9506 West
State Route 73, Wilmington, Ohio 45177, by ordinary U.S. Mail, this 3 day of April, 2009.

RXCIiARD HEMI'FL:
Attorney for Appellani, Kathy Richards
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2151.414
TITLE [21] XXI COURTS -- PItOBATE -- JUVENILE

CHAPTER 2151: JUVENILE COURT

(A)(I) Upon Ihe fding of a nrotion pursuantto section

2151.413 of lhe Revised Code for pennanent custody of a

child, the cowt shall schedule a Irearing and give noliee

of the filing of the inolion and of the hearing, In

accordance wilh section 2151.29 of the Revised Cade, lo

all palties to the action and to the child's guardian ad

liteln. The notice also shall coutain a full explanation Ihat

the granting of permanent custody perrnanenlly divests

the pareuts of Iheir patcntal righls, a full explanalion of

their right to be represented by counsel and to have

counsel appointed pursuant to Chapter 120, of the

Revised Cude if they are ittdigent, and ihe itanle and

telephone niunber of ilic coud empluyee designated by

the court pulsuant to seclion 2151314 of Ilte Revisecl

Code Io aiTange for dle prompt appoionnenl of counsel

far indigenl persons.

The couit sliall contlucl a heariug iu accordance wit6

section 2151.35 of lhe Revised Code to determine it it is

in the best intere.st of tlre child to permanently terntinate

parental rights and grant pernranenl cuslody to Ihe agency

thal filed lhe ntotion. The adjudication Oral 16e chilrl is an

abused, negleclecl, or dependent child and any

dispositional order thzl Itas been issued in die case under

seelion 2151-353 of (lie Revised Code pnrsuanl lo Ihe

adjudication slrall nni be readjudicaled at ilic hearing and

shall nol he affccled by a deniai of Ihe molion foi

petmauent cuslody-

under this chaptcr and does not provide atiy basis for

auackiog Ihe jnrisdiction of the court or the validity of

a ny order of Ihe cou it.

(B)(1) Except as provided in division (13)(2) of this

seclion, the court nray grant pennanent custody of a child

to a inovanl if the colot detentrinrs al Ilte hearing held

pulsuaN lo division (A) of tltis section, by clear and

convincing evidence, lhat it is in the besl interest of the

child to granl permanent custody of the child to lhe

agency Ihat filed fhe ntotioo for pennanent custody and

Ihat any of the follwving apply:

(a) T11e child is not abaqdoned or orphaned, has nol

been in Ihe temporarv custody of one or inore public

drildren services agencies or pnvate child plaeing

agencies for Iweh=e or more niotiths of a cousecutive

hvenlv-nao-monlh peiioei, or has not been in the

lenrprnary custody of otic or ntore public children

services agencies or private child placing agencies for

bvelve or more monlhs of a consecutive Iwenty-hvo-

ntonOt periotl if, as deseribed In division (D)(1) of section

2151.413 of ilic Rcvfsed Code, ilic child was previously

in Ihe lemporary cuslody of au equivalcnt agency in

auolher slale, and dre child cannot be placed wilh either

of Ihe chilSs pareuls wilhin a reasonahle lime or should

nol be placal wilh ilic cltild's parenls-

(Ir) The chdd is abzndoned

(2) l-he cotut sltall hold Ihe heaiiug schedided

pul'suant to division (A)(I) of this seclion nul later Ihan

one Irundred twenty days after lhc agency files ihc molion

for permanenl autody, except that, fr good cause

shown. the comi iua_y conlintte the Iteanng fnr a

reasonable periad of time heVond Ihe ane-hundred-

twenly-day deadline. '17te coutl shnll issue au nrder Ihuf

grants, rlenics, ur othenvisc disposes of the nrolion for

pennanent custodyt and journalize ilic order. nol Ixlcr

Iltan two Irunclted dnys afler lhe ageocy files Ihe ntolion.

If a nrotion is made under division (D)(2) of section

2151.4U of Ihe Revised Cade and no dispo5itional

heating Itos been hcld in the cesc. Iht cnun maq hear Ihe

motion in llte disposilional hoaring reyuircd by ditision

(B) of section 2151.35 of (lie Revised Code. IIIhc uoun

issues an order pursuanl lo section 21 i1.351 of the

Revised Code gianting peimanenl cuslody of Ihe cllild to

Ihe agencv. Ihe court shall intnledialely dismiss 16e

ntotion nrade under dieisiun (D)(2) of scclion 261.413

of tlte Revised Code.

The failure of ilic cottrt lo contplv tvilh Ihe time

periods sel fortll in division 4)(2) of this se(iimt doec

nnt affe4t Ure trnlhontv of ilic coun lo issuc li»order

(c) "Ihe child is ciphanctl, and there are na relatives of

die child who are a61e lo take peintanenl cuslody.

(d) Tlie child hvs been iii Ihe lenrporaq, cusl(dv of

nne or nmre public children serviees agcncics or pmatc

child piaciug )gencies fmnvelve or more nlonllls of a

consecudve hventy-hco-monllt penod, or ilic child luis

been in Ihe lempuraly etistody of one or more public

children serviccs agcncies or private child placing

ngencies for Iwelce or ntore months of a conseculive

nvenq-tn^o-inonllt period and, as desmibed in division

(Dl(I1 of section 2 U I 117 of Ilre Revised Code, (lie child

tves pieviouslv in Ihe leniporurv custody of an etplivalcnl

agcncyinanutherslalc

For tlie pulyoses af division ( 6)(I) uf this section, a

child shall be considered to have enlered Ihe lentpoizry

cuslodv of an agency on the eadier of Ihe dale the child is

adjudicaled pursuanl to section 215I.2g of Ihe Revisecl

Code or (lie date Ihat is sixty davs a(ler Ihe rentoval of Ihe

child from home

(2) Wilh respecl lo a motion ntade pnrsuanl to

dicision (D)(2) ofsecuon 2151413 of Ihe. Reviscd Code,
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the cotitt shall granl pemtanent custorly of ihe child to thc

Inovanl if Ihe couit delennines in accordance with

division (G) of this section Ihat the child cannol be placed

wilh one of Ihe cltild's parents within a reasonable time or

should nol be placed with eitlter parent and delennines in

accordance witlt division (D) of Ihis section thal

permanenl custody is in the child's best interesl

(C) In making the determinations required by this

section or tlivision (A)(4) of section 2151.353 of llte

Revised Code, a court slrall not eoltsider (lie effect the

granting of perntanenl custody to the agency wotlld have

qpon any parenl of tlte child. A written repotl of tlte

guarclian ad litem of lhe child shall be subtnilted to the

court prior lo or at the tiine of the Itearing held pursuant

to division (A) of this section or section 2151.35 of the

Revised Code but shall not be submitled under oath.

If Ihe rourt granls pennanent custody of a child to a

movant under this division, the court, npon Ihe request of

any paity, shall file a written opution setling forth its

hndings of fact and conelusions of law in relation to the

proceeding The comt shall nol deny an agency's ntotion

for permancnl custody solely because the agency failed to

implenrenl anypa«icularaspectof thecltild'scaseplan_

(D)(1) In deterntining the best interest uf a child at a

hearing Iteld pursuznl to division (A) of II»s section or for

the pmposes of division (A)(4) or (5) of seetion 2151.353

or division (C) of section 2151.415 of the Reviscd Code,

the court shall consider all relevant factors, includutg, bW

not limiled to, the follmring:

(a) The InLeraclion nnd inlerrelatimuhip of dte child

tvith Ihe child's parents, siblings, relatives, fosler

eatcgivers and oubof-home pmviders, and anv other

person "'ho ntarsignificanlly affect tlte child:

(h) The wishes of tlte dtild, as expressed directly hy

Ihe child or Ihrough the dtild's guanlian ad litem, with

due re2ard for (lie inalarily of Ihe child;

(cl lhe cuslodi,d history of Ihc child, including

whelher Ihc child has been in Ihe temporaiy custody of

ane ar mm'e public children services ,tgencics or private

ehild placing agencies for Iwelve or tnore tnonllls of a

c.onseculire Iwenty-hvo-monlh period, or Ihe child has

heen iu Ihe Icniporur, cusWdy of one or tnore public

ehildren scirices agencies ur privale ehild placing

a;cncies lor nceb:e ui more monlhs of a eonscculive

(wenlv-tnvrnmoidlt period and, as described in division

(D)(1) uf seclion LI 51.413 uf Ihe Revised Code, the chld

was piectouslv In dtc lemporary custody of an equivalcnL

agency in anolher slate',

(d) The chld's need for z legally secwc pcrmznent

placemenl and wheUter that type of placemenl can be

achieFCd Wilhoul x",rant af perntanenl caStodV to lhe

N9enCy:

hclhcr ^mr of Ihe faclaro in clis°isions (G)(7) to

(11) of this section apply in relation to fhe parenls and

chitd.

For the pumoses of division (D)(I) of Lltis section, a

child sltall be considered to have enlered (lie temporary

custody of an agency on the earlier of the date the chBd is

adjudicatcd pursuanl In section 2151.28 of the Revised

Code or the date [ltat is sixty days afler Ilte renloval of (lie

chlld from honte.

(2) If all of Ihe following apply, pennanenl custody is

in ltte best interesl of (lie child and Ihe coun shall commit

the child to Ihe pennaneni custody of a public children

services agency or private child placing agency:

(a) The court detenttines by clear and convincing

evidence that one or more of the factors in division (E) of

this section exist and (lie child cannot be placed teith one

of Ihe child's parents wilhin a reasonable time or should

not be placed with eitherparenl.

(b) Tlte child has beern in an agencys custody for nvo

ycars or longcr. and no longer qualiGes for lemporary

custody pursuant to division ( D) of seclion 2151A15 of

the Reviscd Cede.

(c) Tlte child does not ineet Ihe requuemenLs for a

plannai pennaneitt living anangerrtem pursuanl lo

division (A)(5) of section 2151.351 of Ihe Revised Code

(d) Prior to tlte disposibonal heanng, no ielative or

other interested person Itas filed, or has been identl(ied in,

a motion for legal eustody of (lie child-

(B) In deterntining at a hearing held pursuant to

divisinn ( A) of this section oi for thc pmposes of division

(A)(4) of section 2151.353 of (lie Reeised Code whelher

a child cannol he placal wilh either parenl wilhin a

masonable period of timc or should nol be placed with

the parents, the cotut shall cmisider idl relevanl evidence

If (lie aouit dctcrurines, by clear and convincing oddeeue,

at a heaiing held pursuanl In dimsion (A) of Ihis section

or for (lie pmpose.s of dicision ( ,5)(4) ofseclion 2151.=53

of Ihe Reviseti Code Ihat one or niore of Ihc following

exisl as to eaclt of llte child's paten6, tlte coun shall enler

a fintling dtal (lie child cannm be placed wilh either

parenl vAthin a masonable time ot sltould uol lie placed

wifh eillter parenc

(1) following Ilte placenenl of Ihe child uutside Ihe

child's Itonte and nohvilhslanding rcasonable case

planning and diligenl effoits by Ilte agency to assisl he

pamnls to ieinedy thc problenls thel inilially caused the

child to be placed outsidc Ihe hontc, Ihe patenl has failed

conlinuausly and repealetlly to substanlially ranedy Utc

conditions causing Ihe cltild lo he placed oulside (lie

child's honte. ht delerntining whether Ibe paienLs have

substanlially rcmedicd lhnse conditions, Ihe cuurt shall

consider pamoWl utilization of inedical, psreltialric,

psycliological, and elher sncial znd rehabililative serviees

ancl matetial resourcas thst tvere made availahlr tn he
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parenls for the ptnpose of ehanging paicnlal conduct to

allow them to resume aud tnainWin parenial duties.

(2) Chronic nlenlal illness, cllronie emohonal illness,

nlenlal retanlatlon, physical dlsabilily, or chernical

dependency ofthe parenl Ihal is so severe thal it makes

the parent unable to provide an aclaluate permanenl honle

for the chilcl at Ihe plesent linle and, as anticiputed, tvitllio

one year after the comt holds tlre hearing pursuanl lo

division (A) of this seclion or for tlle pumoses of tlivision

(A)(4) of secLion 215 1.353 of the Revised Code;

(3) The parent conmlined aiiy abu.se as described in

section 2151.031 of tilc Revised Cocle againsl the child,

caused the child tn suffer any neglect as described in

sec(ion 2151.03 of the Revised Code, or allowed the child

to snffer any neglecl as descnbed in seclion 2151.03 of

Lhe Revised Code between the date Ihal Ihe original

complaint alleging abuse or neglect was filed and the date

of the filing of tlle inotion for penlanent custody;

(4) The parent has denlonstrated a lack of

colnmiimenl towatd tile child by failing lo regularly

support, visit, or cotnmunicate with the child when able

to do so. or by othu' actions showfng an unwillingness to

provide an adequate pennanent honle for Ilre child;

(5) The parenl is incalcerated for an aftense

conlmitied against Ihe child or a sibling of the ehild;

(6) The parem has been cons'icted of or pleaderl giilly

to an offense uncler division (A) or (C) of section 2919.22

or under seclion 2903-16, 2903.21, 290334, 2905 01.

2905.02. 290503, 2905 04. 290505. 290707, 2907.08.

2907.119. 2907.12. 2907.21, 2911722. 2907.23. 2907.25.

2907.31, 2907.32, 2907-321. 2907_322, 2907327,
f2911-01_ 2911_02. 2911-1 1, 2911J2, 2919-12. 2919.24

2919.25. 292i12. 2923.13, 2923.161, 2925.02, or

3716.11 of Ilre RevSsed Code and the child or a sSiling of

lhe child was a victim of (he ofteuse or the parenl Iras

been convicted of oi pleadecl guilty to an offense under

section 29(13.04 of the Revised Code, a sibinlg of the

child was Ihe rictim of the offense, and lhe palcnt lvho

comnlitied the offcnse poses an orlgoing danger to Ihe

child or a sibling of the child

(7) The purenl has heeu caiivicted of ar pleaded guill

to one of Ihe folloveing

(a) :An oficnse under scclioo 2906-01. 29(U12, or

2901(D of Ihe Reriscrl Cede ar tmdcl' nn ecisbng cli

forrner latv uf tlru statc, ally other slale, or tlte United

Stales tllat is subslantially equivalent lo au offense

deseribed in those seclions nnd the viclinr of tlte offuise

was a sibling of the child or Ihe victitn tvas aoother child

who lived in Lhe parents household at Ule lime of the

offense;

(b) An offcnsc under section 2907.11 2901 .12. or

2901.11 of Ihe Recisecl Code ol' under an exis611g or

fonner 19w of Ihic slate, any olhel 9ale, ur Ille UtnilCd

Slates tllal is substantially equivalent to an ofiensc

describui in Ihose sectlons and Ihe victim of the offense

is the child, a sibling of the child, or another child wlla

lived in lhe parenl's household at the linre of lhe offense;

(c) An offense under division (13)(2) of section

2919.22 of Ihe Revised Code or under an existing or

farmer law of Ihis state, any olher stale, or the United

States that is substantially equivalent to the offense

desclibed in Ihat seclion and the clrild, a sibling of Ihe

child, or ano0ler cllild who lived in the parenl's Ilousehold

at the tinle of the offense is the victim of the offense;

(d) An offense under section 2907.02, 2907.03,

2907.04, 2907.05, or 2907.06 of the Revised Code or

under an existing or fnrmer law of this state, any otller

state, or the United States that is substantially equivalent

to an offense described in those sections and the victinl of

Lhe offense is tlle child, a sibling of the child, or another

child wlro lived in the parent'.s Irousellold at the linre of

tlre offense;

(e) A consplracy or altempl to comnlit, or complieity

in comnntling, an offense described in division (C)(7xa)

nr (d) of Ihis.section.

(8) 'flle parenl Ilas repeatedly withheld nreslical

Ircatmenl or food fronr lhe cllild wheu Ihe parenl Ilas the

mcans to piovide the treatnlent or food, and, in the case

of withheld nledical treatmenl, the parent tvithheld it for a

pmpose othuIhan lo treal the physical or murtal iltness

or defecl of the clrild by spiri(ual nleans througlr prayer

alone in accortlance with Ihe lenets of a reeognized

religious body.

(9) llle p'areut has placed Ihe cllild at subslaulial nsk

of hann nvo oi tnore (irnes due to alcollol or drug abrse

and Iras rCjected Ireatnrenl Iwo or nrore IiinCs or refllsed

to patlicipale ill furlller Ireaillellt lwo or nlore Ii01cs after

a case plan issucd pursuanl to section 2151.412 of (hc

Rerised C:ode requiiing o'eabnenl of the pamnl was

joontalized as part of a dispositionzl urder issued laith

rupecl lo Ihe chld or an nrde was issued by ally other

coort reqtln ing Ireatnlenl of lhe parent.

( 10) The patenL Iras abandoned the child.

(11) The parenl has Itari porental tights involuntal'ily

lernrinated with respecl to a sibling of Ihe child pntsuani

lo this section oi section 2.151.353 ot 2151 415 of tlte

Reviserl Code, or uuder an existing or former law of Ihis

state, any other stale, or Ihe Unded Slales tltal is

subslanlially equivalcnl to those sections, and the patenl

Ilas failed lo provide clear and cnnvincing evidence to

prove Ihal, noMillrstandiug Ihe prior Lernlination, the

palcnl can provide a legally seeure permanenl placenlenl

and adequale care for Ihe health, welfale, and safety of

thc child.

(I2) The parenl is incarcerated at Ihe time oftlle filing

of Ihc motion fol' pcrmanenl ctrtody or tllc dispositional



heating of Ihe child and will not be available to care for

the chld for at least eighteen monlhs after the fdiag of

the motion for perrnanenl custody or the dispositional

heating.

(U) The parent is repeatedly incarcerated, and Ihe

repeated 'mcaiceration prevenls the paient Onni providing

care for the child.

(14)'fhe parent forany reason is unwilling to provide

food, clodting, slteher, and otller basic necessilies for tlte

child or lo prevenl (lie child from suffering physical,

emotional, or sexual abuse or physical, emotional, or

mental neglect.

(15) The parent has commitled abuse as described in

section 2151.031 of the Revised Code againsl the child or

catscd or ellotvul Ilte cltild lo suffer neglecl as described

in sectioti 2151.0 of the Revised Code, and the court

determines tltat the seriousness, nature, or likelihoad of

reeuirence of the abuse or neglect niakes llte child's

placentent mith the child's parenl a threat to the child's

Sa fe1V.

(10) A ny other facior Ihe court considers relevanl.

(F) The parenls of a child for whom the courl bas

isstterl an oriler grnnting pemianent custody puisuant to

this section, upon the issnance of the ordcr, cease to be

parlies lo the action. This division is nol intended to

eliminate or restrict any right of the parems to appeal the

granting nf pennanetLL custady of their cltild to a nlovant

pUrsutmi to Ihis section.

Cffectire Date: I0 -0i-?00() .20085B15309-14-2008,

2009 lili? 04-01-2009
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