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Appellant Jessica Lairson submits the following Amended Merit Brief which amends her

Merit Brief filed on April 3, 2009 in its entirety.

STATEMENT OF FACTS

This casc arises from the Judgment and Opinion of the Montgomery County Court of
Appeals affirming the Decision and Judgment of the Montgomery County Juvenile Court
awarding permanent custody of M.M. to Montgomery County Children’s Services (MCCS).
(App. A-13, A-14 and A-23). On April 4, 2007, MCCS filed its motion for permanent custody
of M.M. MCCS served its motion on Jessica Lairson, the mother of M.M., by publication and
posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of the Montgomery County
Juvenile Court. M.M.’s maternal great aunt, Kathy Richards, filed her motion for legal custody
on July 14, 2007. Both motions were heard by the Magistrate on August 14, 2007.

At the hearing, Stacy Keeton of MCCS testified that reunification of M.M. with her
mother, Jessica Lairson, was not appropriate. (Tr. 179). Keeton stated that Lairson had:
substance abuse and mental health problems; no contact with M.M. since August 2, 2006; no
stable housing or income; and had otherwise not completed the case plan. (Tr. 155-165, 173 and
179).

From September to October, 2006, Kathy Richards had visitation with M.M. at MCCS
once per week. (Tr. 167). Eventually, Richards had visits with M.M. in her home. (Tr. 167).
The visits were stopped in October, 2006, when Stacy Keeton discovered Robert Maxwell at
Richards’ home during one visit. (Tr. 167-168). Maxwell was Jessica Lairson’s former
boyfriend and, at one time, believed to be M.M.’s father. (Tr. p. 170). Maxwell was not allowed
to have visits with M.M. after the Court determined that he was not M.M.’s father. (Tr. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (Tr. 175). Stacy

Keeton of MCCS inspected Richards’ home again on August 13, 2007 (the day before the



Magistrate’s hearing), and found the home in same or even better condition -than at the initial
home stady. (Tr. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS (Tr.
167). During visits, Stacy Kecton observed that M.M. “seems to have really bonded with Kathy.
She knows her, she greets her. She will hug her randomly. She seems to enjoy having visits
with her.” (Tr. 181). Keeton also observed tflat M.M. 1s “very active” with Richards, tries to
formulate words, and “do a lot more with Kathy than I thought {the child] was capable of.” (Tr.
181).

Kathy Richards has custody of M.M’s cousin, Matthew, who also altends visits with
M.M. According to Stacy Keeton, M.M. and Matthew get along “fine. [M.M.] loves mimicking
and playing and running behind Matthew.” (Tr. 181-182). Maithew looks forward to seeing
M.M.: “He talks to [M.M.]. He wants to play with [M.M.]” (Tr. 209). Ms. Keeton testified that
the two children are bonded. (Tr. 209).

M.M. receives services through MCCS including speech and developmental therapy. (Tr.
186). Stacy Kecton admitted that those services would be just as available to Kathy Richards as
they are to the foster parents. (Tr., 186). Ms. Keeton also observed differences in the way M.M.
interacts with the foster parents and Richards: “She would probably whine a little more to be
picked up more when she’s with the foster parents. And when she’s with Kathy, I would see her
just get down and go for it . . . I do see her more active when she’s with Kathy and Matthew.”
(Tr. 208).

M.M. has two siblings who live in other households. (Tr. 185). Stacy Keeton testified
that if MCCS obtains permanent custody, and then consents to adoption by the foster parents,

MCCS will cease its involvement with M.M. (Tr. 185). Keeton admitted that there was no



guaraniee that the adoptive parents would allow any contact between M.M. and her biological
relatives. (Tr. 186).

Finally, Stacy Keeton testified that she considered Kathy Richards as a relative
placement. (Tr. 177). Keeton admitted that, except for the one incident with Robert Maxwell
eight months before, MCCS would be pursuing legal custody to Richards. (Tr. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her
niece and she loves her. (Tr. 19). Richards wants to have a relationship with M.M., and
continue the relationship between M.M. and Matthew. (Tr. 19-220).

At the time of the hearing, Ms. Richards was about to graduate from college with an
associate degree in medical office management, and expected to obtain employment in that field.
(Tr. 220). She stated that she had sufficient houschold income to support two children until she
found employment. {Tr. 221).

Kathy Richards testified that M.M. would have her own room at her home. (Tr. 221).
Richards has also dealt with thc same eye and speech problems with Matthew as those
expericnced by M.M. (Tr. 221-222). She would make time for the same therapy sessions which
M.M. receives through foster care. (Tr. 222).

Finally, Kathy Richards testified that she had no contact with Robert Méxwell in months;
never had a friendship with Maxwell; and, as far as she was concerned, “he could fall off the
earth.” (Tr. 223). Stacy Keeton testified that Richards told her she has absolutely no interest in
cver seeing Robert Maxwell again. (Tr. 190). Richards stated she would abide by court orders
regarding Maxwell. (Tr. 224).

On cross-examination, Kathy Richards was asked if she was ever charged with theft. (Tr.
234-235). Richards denied such charge, and the prosecutor acknowledged that she had no

evidence to prove this allegation. (Tr. 234 and 242).
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The Guardian ad Litem (GAL) recommended that the legal custody of M.M. be given to
Richards. In her recommendation, the GAL addressed MCCS’ sole concern:

Addressing the “Robert Maxwell issue”, as far as Ms. Richards is concerned based on my

[i.e., the GAL’s] involvement with the case from the start, I do not believe that Robert is

a concern any longer. I believe Ms. Richards when she states to me that she has no

contact with Robert.

As a result, the GAL concluded that “it is in [M.M’s] best in’_terest to be raised with her family in
a good home by her maternal great-aunt.”

On October 12, 2007, the Magistrate filed her Amended Decision granting permanent
custody to MCCS. (App. A-29). The Magistrate found that there were no relatives suitable to
care for the child. (App. A-29). The Magistrate also held that it was not in the best interest of the
child to place her in the home of a biological relative. (App. A-30). The Magistrate overruled
Richards’ motion fc;r legal custody citing only the Magistrate’s “concern with the veracity of Ms.
Richards concerning her criminal history.” {App. A-30). The Magistrate did not make a specific
finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate’s Decision on October 15, 2007, and
supplemental objections on May 27, 2008. Richards filed supplemental objections on May 28,
2008. On July 3, 2008, the Montgomery County Juvenile Court filed its Decision and Judgment
overruling Lairson’s and Richards’ objections and adopting the Magistrate’s Decision. (App. A-
| 23). The Juvenile Court found that the child had regularly visited with Kathy Richards, and
bonded with Richards and her older cousin, Matthew, through steady visitation. (App. A-26-27).
The Court also found that the GAL recommended that legal custody be granted to Richards.
(App. A-27). However, the Juvenile Court rejected the GAL’s recommendation without giving
specific reasons for doing so. The Juvenile Court merely stated that it did not “consider these

factors [i.e., child’s bonding with Richards and GAL’s recommendation] to be as significant as

the child’s need for permanency.” (App. A-27). The Juvenile Court held that permanent custody .
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to MCCS was in the best interest of the child. App. A-27-28). However, the Juvenile Court did
not find that permanent custody was the only way M.M.’s need for a legally secure placement
coul(i be achieved.

On appeal, the Montgomery County Court of Appeals held that the trial éourt was not
required to find that permanent placement with MCCS was the only way to obtain a secure
placement. (App. A-11 and A-21). The Court ‘of Appeéls also held that the Juvenile Court did
not abuse its discretion in concluding that an award of permanent custody was in the best interest
of the child. (App. A-21).

Both Lairson and Richards timely filed motions to certify a conflict between the opinion
of the Montgomery County Court of Appeals, and the holding of the Twelfth Appellate District
in In re G.N. (2008), 176 Ohio App.3d 236. On February 2, 2009; the Montgomery County Court
of Appeals certified the conflict to the Supreme Court of Chio on the following question:

Must a.court specifically determine whether granting permanent custody is the only way

a child’s need for a legally secure placement can be achieved in order to satisfy its duty

under R.C. 2151.414(D)(4).
(App. A-1).

Jessica Lairson filed her Notice of Certified Conﬂicf to the Supreme Court of Ohio in
Case No. 09-0318 on February 18, 2009. (App. A-1). Kathy Richards filed her Notice of Appeal
and Memorandum in Support of Jurisdiction in Case No. 2009-0090 on January 12, 2009, and
her Notice of Certified Conflict on February 11, 2009. (App. A-4 and A-7). On March 17, 2009,
the Supreme Court of Ohio determined that a conflict exists and granted jurisdiction to hear the
case. The Supreme Court also accepted the appeal based oﬁ Richards’ Jurisdictional
Memorandum.

Jessica Lairson filed her Merit Brief on April 3, 2009 on the conflict issue. On that same

daté, Appellant Richards filed a Notice of Stipulated Extension of Time to File Brief giving
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Appellant Richards until April 27, 2009, to file her Menit Brief. (App. A-32). On April 10, 2009,
the Supreme Court filed Entries ordering Jessica Lairson to proceed as an appellant in Case Nos.
2009-0318 and 2009-0090.
ARGUMENT
Proposition of Law No. I:
A juvenile court must determine that a grant of permanent custody is the only way a

child’s need for a legally secure placement can be achieved in order to satisfy its
duty under R.C. 2151.414(D)(4).

The right to raise a child is an essential and basic civil right. In re Hayes (1997), 79 Ohio
St.3d 46, 48, citing /n re Murray (1990), 52 Ohio St.3d 155, 157. “Permanent termination of
parental rights has been described as ‘the family law equivalent of the death penalty in a criminal
case.”” In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App.3d 1, 16. A parent "must
be afforded every procedural and substantive protection the law allows." In re Hayes, supra.

“To terminate parcntal rights, the movant must demonstrate by clear and convincing
evidence that (1) termination is in the best intercsts of the child, and (2) one of the four factors
enumerated in R.C. 2151.414(B)(1) applies.” In the Matter of 4.E., (March 25, 2008), Franklin
Co. App. No. 07AP-685, 2008-Ohio-1375 at § 13. R.C. 2151.414(D) mandates that the trial
court consider all relevant factors in determining the best interests of the child including: .
(4) The child's need for a legally secure permanent placement and whether that type of placement
can be achicved without a grant of permanent custody to the agency; ... .”

The Twelfth Appellate District held that R.C. 2151.414(D)(4) requires the juvenile court

(13

to: “ .. specifically determine whether granting permanent custody is the only way the child’s
need for [a legally secure] placement can be achieved to satisfy this statutory requirement.” /n re
(;.N. (2008), 176 Ohio App.3d 236, 240. Appellant Lairson agrees with the Twelfth District’s

interpretation for the reasons below, and submits that, if the Montgomery County Juvenile Court



had followed In re G.N., the Court would have found that a legally secure placement could be
achieved by awarding legal custody to M.M.’s great aunt, Appellant Kathy Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect to
the words used, and may not delete words used or add words not used. Wray v. Wymer (1991),
77 Ohio App. 3d 122, 132; Cline v. Bur. of Motor Vehicles (1991), 61 Ohio S5t.3d 93, 97. R.C.
2151.414(D)4) reqilires the juvenile court to first determine whether the child needs a legally
secure placement; if so, then the court is required to make a second determination of whether
such placement can be achieved without a grant of permanent custody. The language of R.C.
2151.414(D)(4) is clear and unambiguous — the juvenile court must determine whether a legally
secure placement exists other than permanent custody. It is axiomatic that permanent custody
shall not be awarded unless it is the only alternative; not just the “best option” for achieving a
legally secure placement. Sec In re G.N., supra at 240.

In the present case, the Montgomery Juvenile Court concluded that M.M.’s need for a
legally secure placement was best served by awarding permanent custody to MCCS. The
Juvenile Court found that “permanent custody with the agency will give said child her best
chance at permanency.” This finding implies that there were other ways to achieve a secure
i)lacement, namely legal custody to the child’s great aunt, Kathy Richards. However, the
Montgomery County Court of Appeals held that the Juvenile Court was not required to find that
permanent custody to MCCS was the only way to achieve a secure placement. The Court of
Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively
deletes the Juvenile Court’s statutory duty to consider “whether [a legally secure] placement can
be achieved without a grant of permanent custody to the agency.” (Emphasis added).

“The primary rule of statutory construction is to give effect to the legislature’s intent.”

Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental
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rights is an altemative of last resort. In re Wise (1994), 96 Ohio ‘App.3d 619, 624. The United
States Supreme Court has explained that permanent termination is one of the few forms of state
action which is “both so severe and so irreversible.” M.L.B. v. S.L.J. (1996), 519 U.S. 102, 118.
Given the gravity attached to permanent custody proceedings by the legislature and courts, 1t 1s
only logical that R.C. 2151.414(D)(4) be interpreted to impose of duty on the juvenﬂe court to
determine that permanent custody is the only way to achieve a sccure placement.

Other Ohio appeliate courts have adhered to the Twelfth District’s interpretation of R.C.
2151.414(D)4) in practice if not in substance. For instance, in /n re 4.5. (2005), 163 Ohio App.
3d 167, the Summit County Court of Appeals affirmed the tral court’s decision denying the
permanent custody motion of the Summit County Children’s Services Board. In its opinion, the
appellate court noted: “Although‘CSB apparently believed that permanent custody was the best
way to achicve a legally secure permanent placement for A.S., the trial court disagreed that such
disposition was in the best interest of A.S.” Id. at 653. The appellate court found that: “CSB
witnesses repeatedly emphasized that permanent custody was necessary because A. S. needed
permanency in her life, overlooking the possibility of other placements that would be less drastic,
such -as legal custody to a non-parent or a PPLA.” Id. at 653. (Emphasis added). The appellate
court upheld ihe trial court’s conclusion that a placement less drastic than permanent custody
satisfied the child’s need for security. fd. at 654.

In another Summit County case, In re A.7. (Aug. 2, 2006), Summit Co. App. No. 23065,
2006-Ohio-3919, the appellate court noted:

As part of its best interest determination, it is true that the juvenile court 1s
obligated to consider "[t]he child's need for a legally secure permanent placement and
whether that type of placement can be achieved without a grant of permanent custody to
the agency.” R.C. 2151.414(D)(4). In the present case, the trial court specifically found

that "[n]o alternatives to permanent custody exist to assure the minor children a safe,
secure permanent plucement.”



Id. at  54. (Emphasis added). Clearly, the trial and appellate courts in /n re 4. T. recognized the
duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent custody
is the only alternative to provide a legally secure placement.

Appellant Lairson also submits that the Twelfth District’s interpretation of R.C.
2151.414(D)(4) is not contrary with this Court’s decision in In re Schaeffer (2006), 111 Ohio
St.3d 498. In Schaefer, this Court held that: “R.C. 2151.414(D) does not give special weight to
any of the factors listed therein in determining the best interest of [the] chuld.” /d. at 498
(syllabus). However, in considering R.C. 2151.414(D)(4), this court noted that the trial court
determined that the child’s need for a legally secure placement could be achieved by placement
with the child’s paternal grandfather and his wife or with the foster parents. In other words, the
trial court made the specific determination demanded by R.C 2151.414(D)(4) that permanent
“custody was not the only way to achieve a secure placement.

Tn the present case, the Montgomery County Juvenile Court did not specifically find that
permanent custody was the only alternative. In other words, the Juvenile Court did not consider
whether M.M.’s need for a sccure placement could be achieved through an alternative less
drastic than permanent custody. If it had, Appellant Lairson coniends that the Juvenile Court
would have found that M.M.’s need for security would have been satisfied by an award of legal
custody to the child’s great aunt, Kathy Richards.

Proposition of Law No. 1I:

A juvenile court abuses its discretion in granting permanent custody of a child

where the court arbitrarily and unreasonably rejects evidence that legal custody to a
relative is in the child’s best interest.

“Before a natural parent's constitutionally protected liberty interest in the care and
custody of her child may be terminated, the state is required to prove by clear and convincing
evidence that the statutory standards for permanent custody have been met.” In re .H. (Apnl

16, 2007), Marion Co. App. No. 9-06-57, 2007-Ohio-1762 at § 12 citing Santowsky v. Kramer
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(1982), 455 U.S. 745, 759. Clear and convincing evidence is the degree of proof which produces
in the mind of the trier of facts a firm belief as to the allegations sought to be established. It is
more than a mere 'preponderance, but not to the extent of such certainty as is required beyond a
reasonable doubt as in criminal cases. Cross v. Ledford (1954), 161 Ohio St. 469, 477, citing
Merrick v. Ditzler (1915), 91 Ohio St. 256. When the degree of proof required to sustain an
issue is clear and convincing, “a reviewing court will examine the record to determine whether
the trier of facts had sufficient evidence before it to satisfy the requisite degree of proof." Cross,
sSupra.

Again, to terminate parental rights, a juvenile court must determine by clear and
convincing evidence that: (1) termination is in the best jnterests of the child, and (2) one of the
four factors enumerated in R.C. 2151.414(B)(1) applies. In the Matter of A.E.,, supra. R.C.
2151.414(D) provides a list of factors which must be considered b-y the court in determining best
interest of the child:

(1) The interaction and interrelationship of the child with the child's parents, siblings,

relatives, foster caregivers and out-of-home providers, and any other person who may

significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through the child's
guardian ad litem, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has been in the
temporary custody of one or more public children services agencies or private child
placing agencies for twelve or more months of a consecutive twenty-two month period
ending on or after March 18, 1999;

(4) The child's need for a legally secure permanent placement and whether that type of
placement can be achieved without a grant of permanent custody to the agency;

(5) Whether any of the factors in division (E)(7) to (11) of this section apply in relation to
the parents and child.

The standard of review for permanent custody matters is to determine whether the trial

court abused its discretion in reaching its judgment. In re R.F. (April 16, 2009), Cuyahoga App.
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Nos. 90299 and 90300, 2009-Ohio-1798 at § 11. An abuse of discretion connotes that the trial
court's decision was arbitrary, unreasonable, or unconscionable. Blakemore v. Blakemore (1983),
5 Ohio St.3d 217, 219.

In the present case, the Juvenile Court’s abused its discretion in awarding permanent
custody of M.M. to MCCS by arbitrarily and unreasonably rejecting evidence that lcgal custody
to Kathy Richards was in the child’s best interest. R.C. 2151.414(D)(1} required the Court to
consider the interaction of the child with the child’s relatives. At trial, there was clear,
convincing and credible evidence presented that M.M.’s interaction and mferrelationship with
her great aunt, Kathy Richards, and Richards’ family was positive and beneficial to the child.
Stacy Keeton, the MCCS éaseworker, considered Kathy Richards a possible relative placement.
Keeton- found Richards’ home suitable for the child; and that Richards and her nephew Matthew
had bonded with M.M. Stacy Keeton strongly implied that Richards’ parenting style was
preferable compared to the foster parents. Keeton expressed at length that M.M. was more
willing to grow, learn and try new things while in Richards’ presence.

Kathy Richards wants to raise M.M., and continue M.M.’s relationship with cousin
Matthew. No questions were raised about Richards’ ability to parent M.M. other than the one
incident with Robert Maxwell. Richards® stated unequivocally that she had not had any contact
with Maxwell after the incident, nor wished to have any contact with him ever again. It is
important distinction that there was no factual reference to Maxwell in the Magistrate’s Decision
even though Richards’ single comtact with Maxwell was apparently the Juvenile Court’s
principal reason for denying legal custody. (App. A-27).

R.C. 2151.414(D)4) required the Juvenile Court to consider the child’s need for a legally
secure permanent placement and whether that type of placement could be achieved without a

grant of permanent custody. However, the Court ignored clear, convincing and credible
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evidence that Kathy Richards would provide a secure permanent placement for M.M. MCCS
found Richards’ home to be suitable. MCCS found that M.M. had bonded with Kathy Richards
and cousin Matthew. Caseworker Stacy Keeton admired and complimented Richards’ parenting
style as compared to the foster parents. Keeton admitted that MCCS would be pursuing legal
custody to Richards except for the one incident with Robert Maxwerll, which occurred eight
months before the Magistrate’s hearing.

R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the child as
expressed directly or through the child’s guardian ad litem. “[WThen the trial court renders a
decision which goes against the specific recommendation of the guardian ad litem, the trial court
must at least address the reasons for doing s0.” fn re DM, supra at 9§ 20.

MM.’s GAL recommended that legal .custody be granted to Kathy Richards. The
Juvenile Court rejected the GAL’s recommendation without giving reasons for doing so. The
Juveniie Court did not “consider these factors [child’s bonding with Richards and Guardian’s
recommendation] to be as significant as the child’s need for permanency.”  (App. A-27).
However, for the reasons stated above, the Juvenile Court’s arbitrary determination flies m the
face of clear and convincing evidence supporting the GAL’s recommendation and Richards’
asscrtion that she could provide a legally secure placement. Clearly, the Juvenile Court abused
its discretion by arbitrarily disfnissing such evide_nce.

CONCLUSION

The Twelfth Appellate District’s interpretation of R.C. 2151.414(D)(4) is correct, and
Appellant Lairson respectfully requests that this Court reverse and remand the present case to the
trial court for a specific determination of whether granting permanent custody to MCCS is the
only way a legally sccure placement for M.M. can be achieved. If such a determination is made,

Appellant Lairson belicves that the less drastic alternative of legal custody to Appellant Kathy
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Richards would satisfy M.M.’s need for security without permanently and irrevocably severing
M.M.’s ties with her biological relatives.

Further, the Montgomery County Juvenile Court abused its discretion in holding that the
best interests of M.M. were served by granting permanent custody to MCCS. The Juvenile
Court’s Decision is contrary to clear, convincing and credible evidence of: (1) the child’s
positive and beneficial interaction with Kathy Richards and her family, and (2) Ms. Richard’s
ability to provide a legally secure placement for M.M. without a grant of permanent custody. The
Juvenile Decision is also contrary to the recommendation of the child’s GAL. The Juvenile
Court abused its discretion by arbitrarily and 'unreasonably rejecting  such evideﬁce.
Consequently, the Montgomery County Court of Appeals erred in affirmung tile Juvenile Court’s
award of permanent custody, and Appellant Lairson respectfully requests that this Cowrt reverse

the Judgment of the Court of Appeals.

spgctfully submitted,

JFL

Richard A. F. Lipowicz (0018241) (
COUNSEL FOR APPELLANT,
JESSICA LAIRSON
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for Appellant Kathy Richards, 15 West Fourth Street, Suite 100, Dayton, OH 45402, and
Virginia C. Vanden Bosch, Guardian Ad Litem, 9506 West State Route 73, Wilmington, O

45177, by ordinary U.S. mail on this 23" day of Apxl, 2009.
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NOTICE OF CERTIFIED CONFLICT
OF APPELLANT, JESSICA LAIRSON

Appellant, Jessica Lairson, by Counsel, hereby gives notice that on February 2,
2009, the Montgomery County Court of Appeals filed a Decision and Entry certifying a
conflict between its Decision (In_re M.M., 2008-Ohio-6236) and the decision of the
Twelfth District Court of Appeals in In re G.N., 176 Ohio App 3d 236, 2008-Ohio-1796,
discretionary appeal denied, 118 Ohio Sl 3d 1511, 2008-Ohio-3369. The certified
question is as follows: “Must a court specifically determine whether granting permanent
custody is the only way a child's need for a tegally secure placement can be achieved in
order to satisfy its duty under R.C. 2151.414(D)(4)?"

Copies of the Decision and Entry cerlifying a conflict and the Opinions of both
Courts are appended hereto. A discretionary appeal was filed by Appeilant, Kathy
Richards, in this case on January 12, 2009 (5. Ct. Case No. 2009-0090).

Respectiully subrmitted,
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Appellant, Kathy Richards, through Counsel, Richard Hempfling, hereby gives notice
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rights.
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NOTICE OF CERTIFIED CONFLICT

OF APPEILLANT, KATHY RICHARDS
Appellant, Kathy Richards, by Counsel, hereby gives notice that on February 2, 2009,
the Montgomery County Court of Appeals filed a Decision and Entry certifying a conflict
between its Decision herein (Tn re M.M., 2008-Ohio-6236) and the decision of the Twelfth
District Court of Appeals in Inre G.N., 176 Ohio App 3d 236, 2008-Ohio- 1796, discretionary
appeal denied, 118 Ohio St. 3d 1511, 2008-Ohio-3369, The certified question is as follows:
“Must a court specifically determine whether granting permanent custody is the only way a
child’s need fﬁr a legally secure placement can be achieved in order to satisfy its duty under

R.C. 2151.414(D)4)?"

Copies of the Decision and Entry certifying a conflict and the Opmions of both Cousts
are appended hereto. A discretionary appeal was filed in this case on January 12, 2009 (S, Ct.

Case No. 2009-0090).
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.

C.A CASE NOS. 22872 and 22873

T.C.NO. JC 06 5550

DECISION AND ENTRY

Rendered onthe 2nd  day of _pehppary ., 2009,

JOHNNA MM SHIA, Ally. Reg. No. 0087685, Assistant Prosecuting Attorney, 301 W,
Third Street, 5" Floor, Dayton, Ohio 45422

Attorney for Plaintifi-Appellee

RICHARD HEMPELING, Atty. Reg. No. 00288885, 318 West Fourth Street, Dayton, Ohio
45407

Attornay for Appellant Kathy Richards

RICHARD A.F LIPOWICZ, Atty Reg. No. 0018241, 130 West Second Street, Suite 1900,
Davyton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAM:

This matter comes bafore the courton Jessica Lairson's ana Kathy Richards' App. R.

26 motiens o cerdity a conflict between our opinion dated November 26, 2008, and the

t* —




Z

Twelfth Appeliate District's holding in ..'n re G.N., 176 Ohio App.3d 2236, 2208-Ohie-17986,
discretionary appeal denied, 118 Chio 5t.3d 1511, 2008-Ohic-3369.

Botﬁ cases dealt with a trial court’s decision to terminate parentalrights. Pursuant
to R.C. 2151.414(D), the tral court must consider several factors in determining the best
interest of a child, including "the _ctwild}s need for a legally secure placement and whether
that type of placement can be achieved without a grant of permanent custody to the
agency.” In In re M.M., the trial court concluded that the chiid's need for a secure
placement was best served by awarding custody to MCCS but did not find that placement
with MCCS was the only way fo obtain a secure placement. On appeal, we held that the
court was not required fo find that permanent placernent with MCCS was the only manner
to obtain a secure placement. In e MM, Montgomery App. No. 22872, 22873, 2008-
Ohio-6236, at §25. In Inre G.N., the Twelfth District held that a tnial cout’s conclusion that
placement with Childrens Services was “the best option” for securing a legally sccure
placement was insufficient to comply with R.C. 2151.414(D)(4}. The Twelfth District held
thal, o satisfy this statutory.factor, the court must find that “granting peimanent custody
is the only way the child's need for a secure placement can be met." Ine G, 176 Ohio
App.3d 236 at §j18.

Because we find that our decision is in confiict with the Twelfth District's helding in
Inre G.N. we ceiily the follewing question to the Supreme Coun of Ohic for review:

"Musl a coutl specifically determine whether granting permanent custody is the onfy
way a child's need for a legally secure placement can be achiaved in order to satisty s

duty under R.C. 2151 414(D)(4)7"




IT 1S SO ORDERED.

Copies mailed to:

Johnna M. Shia
Richard Hempfiing
Richard A, F. Lipowicz
Hon. Nick Kuntz
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.

T.C.NO. JC 06 5550

FINAL ENTRY

Pursuant to the opinion of this court rendered on the 26thday of
November | 2008, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

WILLIAM H. WOLFF, JR. Presi

C.A. CASE NOS. 22872 and 22873

Cdtvcar) A (f-‘:}
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JAMIES A BROGAN Jpfife..

Chlog E #-_B or— R
MARY E. %ONOVAN,Judge
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Copies mailed fo:

Johnna M. Shia

Assistant Prosecuting Attorney
301 W. Third Street, 5" Floor

Dayton, Ohio 45422

Richard Hempfling
318 West Fourth Street
Dayton, Ohio 45402

Richard A, F. Lipowicz
130 West Second Street
Suite 1900

Dayton, Ohio 45402

Hon. Nick Kuntz
Juvenile Court

380 West Second Street
Dayton, Ohio 45422
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

(Civil appeal from Common
Pleas Court, Juvenile Division)

OPINION

Rendered on the _ 26" dayof __ November , 2008

JOHNNA M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W. Third
Street, 5 Floor, Dayton, Ohio 46422

Attornay for Plaintiff-Appeliee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
454072

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Daytan, Ohio 45402

Attorney for Appellant Jessica Lairson

WOLFF, P,

Jessica Lairson and Kathy Richards appeal from a judgment of the Montgomery
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County Court of Common Pleas, Juvenile Division, which awarded permanent custody of
Lairson’'s daughter, M.\M., to Montgomery County Children's Services {("MCCS").

M.M., who is almost three years old, came into the temporary custody of MCCS in
June 2006 and was placed in foster care. Her biological mother, Lairson, is a prostitute
and drug addict. MCCS developed a case plan with the goal of reunifying MM. with
Lairson, but at this point ali the parties concede that Lairson is incapable of caring for M.M.
and has not made any significant progress toward the completion of her case plan
objectives. In fact, Lairson has not had any contact with MCCS. Paternity tests exciuded
Lairson's husband and two other men as M.M.'s father, and her father remains unknown.
MCCS filed a motion for permanent custody of M.M. in April 2007.

Kathy Richards is Lairson's aunt. In July 2007, Richards filed a motion for legal
custody of MM, After a hearing, the magistrate recommended that permanent custedy be
awarded to MCCS. Lairson and Richards filed objections. |n July 2008, the trial court
adopted the magistrate’s decision and awarded permanent custody to MCCS.

Lairson and Richards appeal from the trial courl's judgment. They each argue that
the trial court erred in conciuding that it was in M.M.'s best interest to award custody to
MCCS rather than fo Richards. Lairson raises an additional argument that she was not
properly served with notice of the proceedings, which was accomplished by publication.
We will begin with the issue of notice.

MCCS served Lairson by publication because it claimed that her residence could
not be ascertained with reasonable diligence. Lairson disputes this claim, arguing that her
residence could have been easily determined by contacting the Dayton Police Department

or the Municipal Court because she had been arrested several times and prosecuted in the
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months preceding the hearing.

Due process requires that the government attempt to provide actual notice to
interested parties if it seeks to deprive them of a protected liberty, such as the right of a
parent to custody of his or her child, but it does not require that an interested party receive
actual notice. In re Thompkins, 116 Ohio $t.3d 409, 2007-Ohio-5238, 875 N.E.2d 582, 10,
14, citing Dusenbery v. United States (2002), 534 U.S. 161, 170, 122 5.Ct. 694, 151
L.Ed.2d 597. “The means employed must be such as one desirous of actually informing
the absentee might reasonably adopt to accomplish it," but due process does not require
“heroic efforts” to ensure the notice's delivery, 1d. at 14, quoting Mullane v. Cent. Hanover
Bank & Trust Co. (1950), 339 U.S. 315.

Civ.R. 4.4(A) requires the use of "reasonable diligence” to ascertain the residence
of a party. The supreme court has defined "reasonable diligence” as "[a] fair, proper and
due degree of care and activity, measured with reference to the particular circumstances;
such diligence, care, or attention as might be expected from a man of ordinary prudence
and activity.” Thompkins, 115 Ohio St.3d at 25, citing Black's Law Dictionary (5 Ed.1979),
at 412 “Reasonable diligence requires taking steps which an individual of ordinary
prudence would reasonably expect to be successfulin locating a defendant's address.” Id.,
citing éizemore v. Smith (1983}, 6 Ohio St.3d 330, 332, 453 N.E.2d 632,

The MCCS caseworker, Stacy Keeton, stated by affidavit that Lairson had not had
contact with MM, since early August 2006, that Lairson had net made progress on her
case plan, and that MCCS had had difficully maintaining contact with her. Keeton stated

that MCCS had sent letiers to Lairson's last known addresses and had tried to contact her

and other relafives by phone. Liarson had been terminated from substance abuse
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programs fo which she had been referred by MCCS. During their last contact, Lairson had
admitted engaging in drug abuse and prostitution. MCCS was unable to determine
whether Lairson had obtained housing or legal employment. MCCS was aware of
Lairson’s criminal record, including charges of foitering, solicitation, and prostitution in
March 2007 and an outstanding warrant for her arrest.

The trial court concluded that service by mail and public posting was proper under
the circumstances presented.. It stated: "The record shows several notices were mailed
to séverai former addresses and a diligent search was conducted, which did not locate Ms.
Lairson. Further the Court finds the Guardian ad Litem was also unable to locate or
contract [sic] Ms. Lairson prior to the hearing. Service by publication is sufficientwhere the
mother has a history of sporadic conduct and was unable to obtain stable housing or
provide the Agency with an address to send notices. The Court finds Ms. Lairson was
properly served under the circumstances of this case through mailing and posting.”

We agree with the trial court's assessment thatthe methods MCCS used to attempt
to locate Lairson were reasonable and sufficient under the circumstances and that, having
failed to locate Lairson through these efforts, MCCS was justified in completing nofice by
mail and posting. Although, in hindsight, itappears that MCCS might have located Lairson
through court and police records, MCCS took the steps which one of ordinary prudence
would reasonably expect to be successful in locating Lairson’s address. Thompkins, 115
Ohio St.3d at 125,

Lairson's assignment of error related to notice is overruled.

Lairson and Richards each raise an assignment of error in which they assert that

the trial court erred in finding thal it was in M.M.'s bestinterest to award permanent custody
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to MCCS.

R.C. 2151.414(D) provides that the following factors shall be considered, along with
all other relevant factors, in determining the best interest of a child:

"(1) The interaction and interrelationship of the child with the child's parents,
siblings, relatives, foster caregivers and out-of-home providers, and any other person who
may significantly affect the child;

“(2) The wishes of the child, as expressed directly by the child or through the child's
guardian ad litem, with due regard for the maturity of the child,

“(3) The custodial history of the child, including whether the child has been in the
temporary custody of one or more public children services agencies or private child placing
agencies for twelve or more months‘of a consecutive twenty-two month period ***;

“{4) The child’s need for a legally secure permanent placement and whether that
type of placement can be achieved without a grant of permanent custody to the agency[.]"

The bestinterest of the child must be established by clear and convincing evidence.
R.C. 2151.414(B)(1).

In addition to her argument that the tsial court's decision is not in M.M.'s best
interest, Richards assetts that the trial court erred in granting permanent custody to MCCS
because MCCS had not developed an adoption plan and because the court did not
conclude that permanent custody was the only way to achieve a secure placement for
M.M.

We begin with the trial court’s conclusion that it was in M.M.'s best interest to award
permanent custody to MCCS. itis undisputed that MAM.'s mother was incapable of caring

for her and would netl have been an appropriate caregiver.  The best interest analysis
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focused only on whether M.M. would be befter off in the custody of MCCS, where her
foster family could adopt her, or with Richards. M.M. had lived with her foster family for
fourteen months at the time of the hearing, and the family had expressed interest in
adopting her. The guardian ad litem reported that M.M. had received "excellent care” and
was very loved by the foster family.

Richards had also been a steady presence in MM.’s life. She visited M.M. regularly
with another child who was in her care (M.M.’s cousin), and M.M. seemed to have bonded
with both of them. MCCS had considered placing M.M. with Richards but decided against
it when Richards allowed Robert Maxwell to have access to fhe child during a home visit.
Maxwell had had a relationship with Lairson, but paternity testing proved that he was not

M.M.'s father. Maxwell had unaddressed mental health issues, and the court had ordered

that he have no contact with M.M.

The guardian ad litem recommended that custody be awarded fo Richards. She
acknowledged her “struggle” with weighing MM 's prospects for adoption with the foster
family against the benefit of keeping her with a family member. The guardian ad litem
conciuded that Maxwell was no longer a concern, and she recommended that custody be
awarded to Richards.

The caseworker, Stacy Keeton, also acknowledged that Richards had bonded with
M.M. and interacted well with her. The caseworker's primary concern about placing M.M.
with Richards centered on whether Richards weuld permit Robert Maxwell to have contact
with the child. She testified that she had found Maxwell at Richards' home the second time
that Richards had been permitted to take the child to her home, after Keeton had had

extensive discussions with Richards about the fact that Maxwell was not allowed to see
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M.M.

Richards testified that Maxwelt had come to her house without her permission when
M.M. was present. She did not explain how or if Maxwell had known that M.M. was at the
house at that time. Richards acknowledged that she had received money and fumiture
from Maxwell for M.M.

The trial court clearly considered M.M.'s refationships with her foster parents, aunt,
and cousin, the guardian ad litem’s recommendation, M.M.'s custodial history, and her
need for a secure placement, as required by R.C. 2151.414(D}. The trial court concluded
that her most secure placement would be with MCCS so that the foster family couid pursue
an adoption.

Although this case presents a closer call than many other permanent custody cases,
we cannot conclude that the frial court abused its discretion in concluding that M.M.'s best
interest would be served hy granting custody to MCCS. The magistrate expressed doubt
about Richards' truthfulness, especially inregard to her criminal history, and concluded that
it was notin M.M.'s best interest "to remove the child from the home she has known for the
majority of her life to place her in the home of a biological relative.” The court noted that
M.M. already had a “sense of permanency” with her foster family and that her best chance
for permanency was through adoption. The court observed that Richards “guickly violated”
a court order about confact with Maxwell when M.M. was allowed to visit her home. in the
absence of a successful pattern of visitation with Richards, the court reasonably concluded
that the mast secure placement for M.M,, and the one that was in her best interest, was
with MCCS. Contrary to Richards' assertion, the court was not required to conclude that

granting custody to MCCS was the only secure placement; it was charged with determining
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the most secure placement, which is the one that would best serve M.M.'s interests.
Richards' contention that MCCS was required to develop an adoption plan before
seeking permanent custody of MM, has beenrejected by the Supreme Court of Ohio. See
Inre T.R., — Ohio S$t.3d —, 2008-Ohio-5219, f12.
The assignments of error are overruled.

The judgment of the trial court will be affirmed.

BROGAN, J. and DONOVAN, J., concur.
Copies mailed to:

Johnna M. Shia
Richard Hampfling
Richard A. F. Lipowicz
Hon. Nick Kuntz
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iN THE COURT OF COMMON PLEAS OF MONTGOMTERY COUNTY, OHIO
JUVENILE DIVISION

In re: Margaret Maxwell * CASE NO. JC 06-5550

* JUDGE NICK KUNTZ
* MAGISTRATE MACIOROWSKI

* DECISION AND JUDGMENT
CONCERNING OBJECTIONS
TO THE DECISTON OF THE
MAGISTRATE

T A S L R L AR R R R LRI

‘This malier is before the Court upon objections filed by Jessica Lairson, mother of
said child, by and through her attorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008, Kathy Richards, waternal great aunt of said child, has
also filed objections, by and through her attorney, James Swaim, on October 17, 2007,
and supplemented on May 28, 2008. Ms. Lairson and Ms. Richards object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery Counly Children Services (herein know as Agency) filed a response, by and
through the Office of the Montgomery County Prosecuting Allorney, on Oclober 17,
2007, and supplemented on June 6, 2008.

On Qclober 3, 2007, Magistrate Maciorowski denied Ms. Richard’s motion for
legal custody, and granted permanent custody of said child to the Agency. Magistrate
Maciorowski made the following findings of fact:

1. The allegations contained in the molion are lound to be true.
2. Margaret . Maxwell, the above caplioned child is a minor cluld, was born on
December 29, 2005.

3. Her birth certificate indicates that Jessica Lairson is the mother of the child. She
is the same person listed in the pleadings.

4, While there is no legal father of the child, there 1s an alleged father of the chsld.
Those circumslances are as [cliows: Several men have completed genetic testing
and none have been found {o be the father.

5. The Agency has made reasonable effor(s to:




10,
11
12.
13.
14.”
L5.
10,
17
18.

19.

21.

22.
23.

24,

25

20.

a. prevent the removal of the child from the child’s home

b. to eliminate the continued removal of the child from the child’s home

¢. and make it possible for the child to return home
The Agency has made reasonable efforts to implement and finalize the
permanency plan.
The relevant services provided by the agency fo the family of the child are: case
management, substitute fosier care, information/referral, and a home study,
Those services did not prevent the removal of the child from the child’s home or
enable the child to retum home.
There are no relatives or non-refatives willing and able to accept legal custody of
the child.
The child has been in foster care since June 1, 2006. The child has not been in
foster care 12 or more months out of the last 22 months.
The child is not able to be placed in the home of the mother in a reasonable time,
The mother failed to respond to the services due to significant substance abuse
problems and housing issues that have not been addressed, mental health issues
and inability to demonstrate pareniing skills.
The mother has failed to remedy the conditions causing the child to be placed
outside the home.
The mother is unwilling to provide, foed, clothing, shelter, and other basic needs.
The mother failed to regularly support the child financially.
The mother failed to visit or communicate with the child.
The mother lias abandoned the child.
The mother has a diug probiem severe cnough to interfere with the care of the
child into the foreseeable future.
The Agency has attempted to conlact and involve the alleged {ather of the child
with the reunification process.

. The alleped father has nol provided any care, interest or financial support [or the

child.
The case plan was directed al the mother and includes the following objectives:
a. Oblain a substance abuse assessment;
. Obtain a mental health assessment;
¢. Obtain stable housing and mcome,
d. Have visitation with the child; and,
e. Sign appropriate releases of information;
The mother did not complete the case plan as indicated
Reunification of the child with the mother is nol possible within a reasonable
period of time, as the mother has had no contract with the child for an extended
period of ime and has taken no aclion to become appropriale to parent the chiid.
There is reasonable expectation of adoption.

. In accordance with § 2151 .04 of the Ohio Revised Code, the child was found to

be dependent by entry filed on August 21, 2006,
The Guardian ad Litem recomiends that legal cuslody of the child be granied to
the aunt, Kathy Richards.




Ms. Lairson objects to the Magistrate’s Decision claiming the Magistrate’s
finding of “no suitable relatives” was not supported by the evidence because Ms.
Richards was a refative suitable for placement. Ms. Lairson further claims the evidence
does not support the Magistrate's finding that legal custody to Ms. Richards was not in
the best interest of the child. Ms. Lairson claims said child has bonded with Ms,
Richards and that the Magistrate failed to consider whether permanency could be
achieved without granting permanent custody. Ms. Lairson claims Ms, Richards is
capable of providing a legally secure placement, and there are no justifiable concerns
keeping Ms. Richards from achieving custody, Ms. Lairson further asserts the Guardian
ad Litem recommends fegal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabouts could
have been ¢asily determined.

Ms. Richards objects the Magistrate’s Decision claiming the Magistrate made no
express finding of best interest, and thercfore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
child and Ms. Richards. Further, Ms, Richards claims the Magistrate failed to consider if
legally secure placemeit could be achieved without granfing permanent custody. Ms.
Richards claims there is no evidence that supports the finding that she is not suitable for
legal custody of said child.

The Agency responds (o the abjections claiming the Magistrate properly
considered all the factors of R.C. § 2151.414(1)), and properly came to the decision that
permanent custody was in the best interest of said child. The Agency claims the
Magistrate considered Ms. Richards as a possible option, but ultimately decided
permanent custody was it the best interest of the said child. Further, the Agency claims
Ms. Lairson was properly served by posting because a diligent search for her location
was conducted and proved unsuccessful. Further, Ms. Lairson has not had any contact
with the Agency or her child since August 2, 2000.

Upon through review of al} of the objections, transcripts, and the available record,
the Court hereby OVERRULES Ms. Lairson’s and Ms. Richard’s objections. The Court
finds Ms. Lairson was properly served under the circumstances of this case. The local
rule 5.29 for Montgomery Court Juvenite Court requires service by mailing to the last
known address as well as by posting inv a public place. The record shows several notices
were mailed to several farmer addresses and a diligent search was conducted, which did
not focate Ms. Lairson. (Tr. Pg. 155-150). Further the Court finds the Guardian ad Litem
was also unable to locate or contract Ms. Lairson prior to the hearing. {Guardian ad
Litem Report filed August 9, 2007}, Service by publication is sufficient where the
mother has a history of sporadic conduct and was unable to obtain stable housing or
provide ihe Agency with an address to send notices. See /n re Cowling, 72 Uhio App 3d
499 (1991). The Court finds Ms. Lairson was propesly served upder the circumstances of
this case thyough mailing and posting. Upon finding that service was propet the Court
advances Lo the permanent custody analysis under R.C. § 2151.414.




Pursuant to R.C § 2151.414(B)(1), the Court may grant permanent custody to the
agency that filed the motion if it 15 in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(a) requires the Court to find that child cannot be place with the either of
the child's parents within a reasonable time or should not be placed with the parents, if
the child was not abandoned, orphaned, or has not been 1 the temporary custody of one
ot more public or private children services for a period of 12 months or more of a
consecutive 22 month pertod. Further, R.C. § 2151.414(B}(1){b) requires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maiatain contact with the child for more than ninety
days. R.C. § 2151.011(C).

In the present case, the Court finds Ms. Lairson has abandoned said child because
she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156}. Further, Ms. Lairson has failed to contact the
Agency since August 2, 2006, and her whereabouls are currently unknown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1){b) is satisfied, and therefore the Court finds the
analysis of R.C. § 2151.414(E) is not necessary in said malter. The Court declines to
address whether or not the child can be placed with the mother within a reasonable period
of time in accordance with R.C. § 2151.414(E), and further, shifts focus to the best
interest analysis.

Pursuant to R.C. § 2151 .414(10), in determining the best interest of a child the
court shall consider all refevant factors, including, but not himited to, the following:

(1) The interaction and interrelationship of the child with the child's
parents, siblings, relatives, foster caregivers and out-of-home providers,
and any other person who may significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through
the child's guardian ad litem, with due regard for the maturity of the child;
(3) The custodial history of the ¢hild, including whether the child has

been in the temporary custody of one or more public children services
agencics or private child placing agencies for twelve or more months of a
consecutive twenly-two month period ending on or after March 18, 1999,

{4) The child's need for a legally secure permanent placement and
whether that type of placement can be achieved without a grant of
permanent custody Lo the agency,

(5) Whether any of the factors in divisions (E)(7) to (11) of this section
apply in relation o the parents and child.

Upon careful analysis of all the refevant factors listed in R.C. § 2151.414(D), the
Cowrt finds pranting permanent custody of said child to the Agency is in the best interest
of said child. The Court finds said child has net had any contacl with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. (Tr. Pg. 156, 166). Said child
seems Lo have bonded with Ms. Richards and her older cousin Mathew through steady




visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs agains granting
permanent custody to the Agency.

Further, the Court finds said child’s wishes are not applicable because said child
is too young to express such opinior.. However the Court finds the Guardian ad Litem
recommends the Court deny permanent custody to the Agency and grant legal custedy to
Ms. Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report
weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster home since June 1,
2006, and has been able to enjoy a sense of permanency. Conversely, the Court finds Ms.
Lairson is incapable of permanency, and Ms. Richards nearly lost visitation righis by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated appropriate
visitation with said child during supervised visitation, but quickly violated Court Order
when the Courl allowed said child to visit her at her home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robert Maxwell against Court Order a
short time after the caseworker dropped said child off for visitation. (Tr. Pg. 167-169).
Therefore, the Court finds the child's placement history weighs in favor of granting
permancnt custody to the Agency.

Further, the Court finds the foster pavents have provided a safe and loving
environment, in which there is a reasonable expectation of adoption and permancncy.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with permanency, and the
Court cannot clearly determine whether Ms. Richards can provide penmnanency for said
child. Ms. Richards has done well when visiting with said child at supervised visitation,
but failed to show the Court she can adequately maintain custody of said child cutside of
superviscd visitation. (Tr. Pg. 167-169). The Court finds said child's best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody fo the Agency.

The Cowrt finds R.C. 2151.414(E)(10} is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weighs in favor of
pranting permancnt cusiody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litem
recommends legal custody to Ms. Richards, the Court does not consider these faclors to
be as significant as said child’s nced for permanency. Further, the Court is nof required
lo consider placement with a relalive before granting permanent custody Lo (he Slate,
whete the child is not orphaved. See I re Leonard, 1997 Ohto App. LEXIS 1698 (12
Dist. 1997). The Court finds permanent custody with the Agency will give said child her
best chance at permanency. The foster parents have provided said child with a loving
home in which she can betier develop physically, mentally, and emotionally. (Ti. Pg. 50-
56). Said child has bonded with the foster parents, and there is a reasonable expeclation
of adoplion by the foster parents, (Tr. Pg. 50-36) Accordingly, upon review of the
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factors listed in R.C, § 2151.414(1D), the Court finds granting permanent custody to the
Agency is in the best interest of said child,

With the above determinations, the Court hereby adopts the Decision of the

Magistrate, as its own, with all the provisions and requirements contained therein, and
hereby makes the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

m@%
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NDORSEMENT

Copies of the [oregoing order were entered upon the journal and mailed to counscl of
record and/or the parties on the date indicate

o e
JUDGE I@\ICK KUNT %9 erlﬂf the Juvenile Court
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MCCS, ATTN: Mandated Services, 3304 North Main Strect, Dayton, Obio 45405
Assistant Prosecuting Aftorncy for MCCS, CPU

Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403

Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404

Richard AF. Lipowicz, 130 West Second Street, Sutte 1900, Dayton, Ohio 45402
Richard Hempfiing, 318 W. Fourth St., Davion, Obio 45402

Dayton City Schools, ATTN: Christine Pruitt, 115 South Ludlow Street, 2" Floar,
Dayton, Ohio 45402

Citizen Review Board

Magistrate Maciorowski

Chris Kuntz, Bailil

Daniel Schubert, Law Clerk
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CCF i PLEAS
MORTGOMERY CBUNTY
IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
JUVENILE DIVISION

IN RE: Margaret . Maxwell SN xxexx-xxXX DOB 12/29/2005  JC NO. F 2006-5550 0B; G 2006-5550 OF

Judge Nick Kuntz
Magistrate Michelle Maciorowski

AMENDED

MAGISTRATE'S DECISION AND
JUDGE’S ORDER GRANTING THE
MOTION FOR PERMANENT CUSTODY

¥ % % ¥ & % x K

PROCEEDINGS

This case came before Magisirate Michelle Maciorowsk: on August 14, 2007 in the matters of the motion for
permanent custody (OB) filed on Aprit 4, 2007 by Montgomery County Children Services and the motion for legal custody (0F)
filed on July 17, 2007

Elizabeth Orlando, the Montgomery County Assistant Prosecuting Attomey for Montgomery County Children Services
was present. The mother, Jessica Laitson, was not present and she was represented by Atlomney Richard Lipowicz. The
Guardian ad Litemn, Yirginia Vandenbosch, was present and had filed a timely report. Richard Hempfling, Atomey for
Maternal Aunt, was present. Katiy Richards, matemal aunt, was present. Stacey Kecton, the Montgomery County Children
Services casewnrker, was also present {or the hearing,

The motion for legal custody (OF) be and hercby is dented.

All parties were served and the case is otherwise properly before the Court.

FINDINGS OF FACT

1. The allegations contained in the motion are found to be {rue.
Margaret D. Maxwell, ihe above-captioned child is 2 miner child, was bom on December 29, 2005,

3. Her birth cerlincale indicates that Jessica Lairson is the mother of the child. She is the same person listed in the
pleadings.

4. While there is no legal father of the child, there is an alleged father of the child Those circumstances are as
[ollows: Several men have compleled genetic testing and none have been found to be the father.

g

The Agency has made reasonable efforts to:

a.  prevent the removal of the child from the child’s home;

5. 1o eliminale the continued removal of the child {rom the child's home; and,

¢.  make it possible for the child Lo return home.

6. The Agency has made reasonable cfforts to mplement and finalize the permanency plan.

7. The relevant services provided by the agency to the family ol the child are: case management, substitute foster
care, information/referral and a home study.

8. Those services did nat prevent the removal of the child from the child’s home or enable the child to return home.

9. There are no relatives or non-relatives suitable Lo care for the child.

10

The child has been in foster care since June |, 2006, The child has nol been i foster care 12 or more ymonths out
of the last 22 months

0.749
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11. The child is not able to be placed in the home of the mother in a reasonable time.
12. The mother failed to respond to the services due (o significant substance abuse problems and housing issues that
have not been addressed, mental health issues and inability to demaonstrate parenting skills.
13. The mother has failed to remedy the conditions causing the child {o be piaced outside the home,
14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed ta regularly support the child financially.
16. The mother failed 1o visit or communicate with the child.
17. The mother has abandoned the child,
18. The motber has a drug problem severe enough to interfere with the care of the child into the foreseeable future.
19. The agency has attempted to contact and involve the alleged father of the child with the reunification process.
20. The alleged father has not provided any care, interest or financial support for the child.
21. The case plan was directed at the mother and includes the {ollowing objectives:
a. Oblain a substance abuse assessment a trealiment,
b. Obtain a mental health assessiment;
c. Obtain stable housing and mcome;
d. Have visitation with the child; and,
e.  Sign appropriate releases of information;
22. The mother did not complete the Case Plan as indicated.
23, Reunification of the ¢hild with the mother is not posstble within a reasonable periad of time, as the mother has had

no contact with the child information an extended period of time and has taken no action to become appropriate to
parent the child.

24, There is reasonable cxpectation of adoption.

25. In accordance with §2151.04 of the Ohio Revised Code, the child was found to be dependent by entry filed on
August 21, 2000,

26.  The Guardian ad Litem recommends legal custody 1o the aunt, Kathy Richards.

CONCLUSIONS OF LAW

1. In accordance with §2151.414(E) of the Ohio Revised Code, there is clear and convineing evidence that the child
carnot be placed with the mother and/or father within a reasonable time because the mother has had little to no
contact with the child in the past year and has Llaken no action to become appropriate. It is not in best interest of the
child to be 1n the care of the mother.

2. In accordance with §2151 414(D) of the Ohio Revised Code, there is clear and convincing evidence that the child
cannot be placed with the mother and/or father within a reasonable time,

3. Reasonable efforts were made to eliminate the child’s contitmed removal [rom the home.

4 The Court hias considered al!l the arguments in this action. Although the Courl believes Ms. Richards does love this
child, the Court must be concemed solely with this child’s best interest as it has already been determined that
reunification with the mother is not viable, The child has resided for the past 14 months in the home of the fosler
parents. She is honded and well-cared for in thal home. There is a strong likelihood of adoption by the foster
family. The Cour cannot find thal iLis in the best inlerest of the child to remove the child from the home she has
known for the majority of her life io place her in the home of a biclogical relative. In addition, the Court has some
concermn with the veracity of Ms, Richards concering her crimmal history,

MAGISTRATE'S DECISION

Permanent Custody be and hereby s granted to Monlgomery County Children Services,

. The former arder granting temporary custody to Montgomery Counly Children Services be and hereby is teominated.
The natural, legal, or adoplive parents are divested of any and all parental rights, puivileges. and obhpations,
meluding all residua) nghts and obligations. F} .50 [
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4. An updated case plan is to be submitted as an amendment.

5. The Dayton City School District is ordered to be responsible for the cost of educating said child, including but not

limited to, any summer courses of tutoring sessions, because at the time of removal, the parent of the child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

An Annual Review/Permanency Planning Hearing will be held on March [0, 2008 at 10:45 a.m. before the Citizen
Review Board, Juvenile Justice Center, Room 262, 380 W. Second Strest, Dayton, Ohio 45422,
7. The Guardian ad Litem shall serve on this case until an adoption is finalized.

MAGISTRATE MICHELLE MACIOROWSXKI

JUDGE’S ORDER ADOPTING MAGISTRATE’S DECISION
The above Magisirate's Decision is hercby adopted as an Order of this Court. The parties have fourteen (14) days to
object 1o this decision and may request Findings of Fact and Conclusion of Law pursuant 1o Civil Rule 52 and Montgomery
County Juveniie Court Rule 5.11.2. A party shall not assign as etror on appeal the Coust’s adoption of any finding of fact or

canclusion of law, in that decision, unless the pariy timely and specifically objects to that finding or conclusion as required by
Juvenile Court Rule 40(E)3).

IT IS SO ORDERED.

JUDGE NICK KUNTZ

.T_udge Nick Kuntz

ENDORSEMENT: The Clerk of Cawrls is hereby directed fo serve upon ali partics notin default for failure to appear, notice of
the judgement and its date of entry upon the journal,
NOTICE OF FINAL APPEALABLE ORDER
Copies of the foregoing Entry and Order, which may be a Final Appealable Order, were enlered upon the journal and
mailed o the partics indicated below, via regular mail, on or within three (3) davs ol the time slanmed date on this Order.
JUDGE NICE, KUNTZ, By: L Petrella, (Deputy Clerk), Tuvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Strect, Dayton, Ghio 43405

Assistant Prosecuting Atlorney far MCCS, CPU

Jessica Lairson, 24 Huffinan Ave., Daytan, Ohie 45403

Attorney for Mother, Richard AT, Lipowicz, 130 West Second Streel, Suite 1900, Dayton, Ohio 45402
Attorney for Malernal Aunt, Richard Hemp{iing, 318 W. Fourth 5t, Daylon, Ohio 15402
Attorney/Guardian ad Litem, Virpinia Vandenbosch, Atty, 22 Clay St., Dayton, Ohio 45402
Dayton City Schools, ATTN: Christine Pruilt, 115 South Ludlow Steect, 2™ Floor, Dayton, Obio 45402
Citizen Review Board

R. Loveless, Case Management Specialist
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IN THE SUPREME COURT OF OHIO

IN RE: M.M. _ CASE NO. 2009-0090 and
2009-0318

ON APPEAL FROM THE

COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT,
MONTGOMERY COUNTY

COURT OF APPEALS
CASE NOS, 22872 and 22873

NOTICE OF STIPULATED EXTENSION OF TIME
TO FILE BRIEF OF APPELLANT, KATHY RICHARDS

RICHARD HEMPFLING (0029986)
Flanagan, Lieberman, Hoffman & Swaim
15 West Fourth St., Suite 100

Dayton, OH 45402

(937) 223-5200 - Tetephone

(937) 223-3335 - Facsimile
rhempfling@fhslaw.com

Counsel for Appellant, Kathy Richards

JOHNNA M. SHIA (0067685)

Assistant Prosecuting Attomey

301 West Third 8t., Fifth Floor

Dayton, OH 45422

(937)225-5757 - Telephone

(937) 496-6555 - Facsimile

Counsel for Appellee, Moptgomery County Children’s Services

RICHARD AF, LIPOWICZ (0018241)
130 West Second St, Suite 1500

Elanagan Dayton, OH 45402

Lieberman (937) 224-1427 - Telephone

g loitman (637) 228-5134 - Fecsimjle

Stiomage o, Law Counsel for Mother, Jessica Lairson .

15 West Foueth Street

D S 1557 VIRGINLA C. VANDEN BOSCH (0029453) APR 03 7009
9506 West State Route 73 GLERK OF COURT
Wilmington, OH 45177
(937) 6020208 - Telephone SUPREME COURT OF OHIO
CGiwardian ad Litem
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STIPULATION
The parties herein hereby stipulate to an extension of time of twenty days to file the
Brief of Appellant, Kathy Richards. The new date for filing said Brief shall be Apri) 27, 2009.

APPROVED:

ral

QJ&& ' MMSL(MW ﬁ@

RICHARD HEMPPFLING (0029986) JOHNNA M. SHIA (6067685) e
Flanagan, Lieberan, Hoffman & Swaim Assistant Prosecuting Attorney
15 West Fourth St., Suite 100 301 West Third St., Fifth Floor

Dayton, OH 45402 Dayton, OH 45422

(937) 223-5200 - Telephone (937) 225-5757 - Telephone

(937) 223-3335 - Facsimile (937) 496-6555 - Facsimile
thempfling@flhslaw, com Counsel for Appellee, Montgomery

Counsel for Appellant, Kathy Richkards  County Children’s Services

QM?L@%(@W 445( JWMC(GMQ&«M\ %“ED"{L‘”” b z.

RICHARD A.R. LIPOWICZ (0018241 VIRGINIA C. VANDEN BOSCH (0029453)

130 West Second St., Suite 1900 -~ 9506 West State Route 73
Dayton, OH 45402 Wilmingtor, OH 45177
(937) 224-1427 - Telephone Guardian ad Litem

(937) 228-5134 - Facsimile
Counsel for Mother, Jessica Lairson

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing was served upon Johmna M. Shia,
Attomey for Appellee, Assistant Prosecuting Attorney, 301 West Third St., Fifth Fleor,
Dayton, Ohio 45422; Richard A.F. Lipowicz, Attorney for Mother, 130 West Second St., Suite
1900, Dayton, Ohio 45402; and, Virginia C. Vanden Bosch, Guardian ad Literm, 9506 West
State Route 73, Wilmington, Ohio 45177, by ordinary U.S. Mail, this _day of April, 2009,

~ -

RICHARD HEMPFL
Attorney for Appellant, Kathy Richards
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2151.414

TITLE [21] 330 COURTS -- PROBATE -- JUVENILE

CHAPTER 2151: JUVENILE COURT

(A1} Upon the filing of a molion pursuant o seclicn
2151.413 of the Revised Code for permanenl cuslody of a
child, the court shall schedule a hearing and pive nolice
of the filing of the motion and of the hezring, in
accordance with section 2151.29 of the Revised Code, to
ali pacties to he action and to Ihe child's guardian ad
litem. The potice aiso shall contain # full explanalion that
the granting of permanent custody permanently divests
the parents of their parental rights, a full explanation of
their right o be represented by counsel and 1o have
counsel appointed pursuant to Chapler 120 of (he
Revised Code if they are indigent, and Ihe name and
telephone number of the courl employee designated by
the courl pursnant fo seclion 2151.314 of the Revised
Code (o arange {or the prowmpl appointment of counsel
for indigeni persons.

The cout shall conduct a hearing in accuidance with
section 2151.33 of the Rewvised Code to determine il it 13
in the best inlerest of the child to peemanently terminaic
parental rights and grant permanent custody to the agency
that filed the motion. The adjudicabon thal the chld is an
abused, ncglecled, or  dependent  child and any
dispositional order (hat has been issued in he case under
section 2151.3%3 of the Revised Code pursuant o the
adjudication shall not be readjudicated at the heanng avd
shall nat be affecied by & deaint of the monon fe

permanent cusiody.

{21 The court shalt hold the hearing scheduled
pursuant ta divisian (AX)1) of this section not later than
one hundied twenty days after the agency Niles the metion
for permanent custody, except that. for good canse
shown. the court ay contnue the heanng for a
reasonable penaidl ol time beyond the one-hunehed
twenty-day deadlive. The comi shall 1ssue an order thai
grants, desies, or otherwise disposes of the miolion for
permanent custady, and journalize the erder, not later
than two nndied days alter the agency Nles the motion.

IT & motion is made under division (021 of seclion
2150410 of the Revised Code and ne dispesioonid
heanng las been hekl on e case, the coml may hew the
motion in the disposittonal hearing required by division
(B3) of seclion 2151.35 of the Rewsed Code 11 ihe gourt
jssues an order pursuant 1o sectien 2131353 ol the
Rewvised Code granting penuanent custody of the child 1o
the agency. the court shall immediately disnizs ihe
mation made under division (D2} of secien 2151413
of the Revised Code.

The Tailure of the cowrt o compl with Te e
pericds st fordh m division (AKX of ti sechion does

nol affect the authoity of e comi by s3ue any ode

under this chapter and does not provide any hasis for
altacking (he jurisdiction of the court or the validity of
any arder of the court.

(B)(1} Except as provided in division (BY(2) of this
section, the court may grant permanent custody of a child
1o a movant if the court deternines at the hearing held
pursuant lo divisicn (A) of this section, by clear and
convincing evidence, that il is in the best interest of the
child Lo granl permanent custody of Ihe child lo lhe
agency that (iled Lthe molion for permanent custody and
that any of the foliowing apply:

() The child is nol abandoned or orphaned, has not
been i the temporary custody of one or more public
chitdren services agencies or private child placing
agencics for lwelve or more months of 2 conseculive
twenty-two-menth period, or has nol been in the
temporary cuslxly of one or more public children
services agencies or private child placing agencies for
nwelve ar more months of a conseculive Iwenty-two-
month periad if, as described in division {D)1) of section
2151413 of the Revised Code, the cluld was previously
- the teporary custedy of an eguivalent apency in
another state. and the child cannot be placed with =illier
af the clld's parents within @ reasonable tme or should
ol be placed with the child's parents.

(L) The child is abandoned.

{c) The child 15 arphaned. and there are o relatives of
the child who are sble 1o take permanent cuslody.

(d) The chikl has been in the temporary custedy of
cne or more public ehildren services agencies or privale
child placing agencies {or twelve or more months of s
conseculive tventy-lwo-month period, or (he child has
been in the teaperary cuslody of one or more public
childven services agencies  or  prvate child pacing
agencies for twelve o more menths of a consecutive
iwenty-two-month period and, as deseribed in division
{0 of section 2151413 of the Revised Code, the eluld
was previeusky i the tensporary custody of an cquivalent
agency mosnother siale

For the pumposes o dwision (BH1Y of thus section, a
chil) shall be considered to have entered (e temporary
custody of an agency an the eadien of the date ¢he child 1\
adjuchcated pursuant 1o section 2151 28 of the Rewvised
Coode or the date that is sixty davs afier the removal of the
clhild from home

(2 Wil espeetl 1o a cbion made pusgant 1o
devision (P21 of section 2151412 af the Revised Conle,




the court shall grant permanent custedy of the child to the
movant if the court delermines in accordance with
division {E) of this section (hal lhe child cannot be placed
with ane of dhe child's parenis within a reasanable time or
should nol be placed wilh either parent and delermines in
accordance with division ([ of ihis section that
permanent custody is in (he child's best interest

{C) I making the determinations required by this
section o division (A)(4) of section 2154353 of lhe
Revised Code, a courl shali not consider the effect the
granting of permanent custedy Lo the agency wotld have
upon any parent of the child. A written report of the
guardian ad lilem of the child shall be submilted to the
court priov 1o or at the time of the hearing held pursuant
I division (A) of Lhis section or section 2151.35 of the
Fevised Code but shall nol be submitted under eath.

If the court grants permanent custady of a child 1o a
movant under this division, the coust, upon the request of
any party, shall file a writien opinion setting forth ils
findings of fact and conclusions of faw i relation to the
procesding. The court shall not deny an agency's molion
for permanen custody solely becavse the agency failed
implement any paricular aspect of the child’s case plan.

(D)( 1) In determining the besl interest of a chitd al a
hearing held pursuant to division (A} of [his section or for
the purposes of division (A)}(d) or (5) of section 2151.353
or division (C) of section 2151.415 of Lhe Revised Code,
the court shall consider all relevant factors, including, but
nol hited (o, The Totlowing:

{a) The mteraction and interrelstionship of the child
with  the  childs  parents, siblings, relatives, foster
caregivers and out-of-home providers, and any other
pevson wha may significanily affeet the child:

fh) The wishes of the chikd, as expressed directly by
the child or thicugh te child's guardian ad litem, wilh
due regnid for the makwity ol The clild

(¢ The custodial siory of the child, including
whellier the child has been in fhe lemporary custody of
one ar more public children services agencics or privale
child placing agencies for lwelve or more menths ol a
conseculive twenty-heo-month period, or the child has
been i the temporany custody of one or mare public
children  services agencies o prvale child placing
agencies Tor twelee e omere months ef & canseculive
pwenty-two-monlh periad and, as described in drasion
({17 of sectien 2151413 of the Revised Code, the ¢hild
was previously in the temporary custady of an equivalent

ageEncy n anether slate,

(ly The child's need for a legally sccure permanent
placement and wheiher that type of placcment can be
achieved withoul a giant of permanent cusledy (o Ihe

AqENCY,

(ob Whether any of e factors Dn deasions (E)(7) 1o

(117 aof this section apply in relation lo the parents and
child.

Far the purposes ol divisicn (DY(1) of this seclion, a
child shall be considered to have entered the temporary
custady of an agency on he earier of the date the child is
adjudicated pursuant 1o section 2151.28 of the Revised
Code or the date thal is sixty days afler the removal of e
child from home.

(2) If all of the following apply, permanent custedy is
in the best interest of the ¢hild and (he coun shall commit
the child to the permanent cuslody of a public children
services agency or pivate child placing apency:

{2) The court detenmines by clear and convineing
evidence thal ane ar more of the faclors in division {E) of
this seclion exisl and (he child cannot be placed with one
of the child's parents wilhin a reasonable lime or should
not be placed with eitlier parent.

(b) The child has been i an agency's custody for two
years of longer, snd no longer quziifies for temporany

custady pursvanl lo division (DY) of section 2151415 of
the Revised Code.

() The child does nat meet Ihe requirements for a
planned  pemianent diving  airangement  pursuanl to
division (A)3) of section 2151.353 of the Revised Code.

{d) Prior to the dispositional hearing, no relative or
ather interesled persen has filed, or has been identilied i,
a mahon for legal custody of the chilkd.

IEY I delenmmamyg st g hearmp held pursuant (o
division (A) of lus secton o for the puposes af divisian
()41 of section 2131 333 of the Revised Code whether
a child cannol be placed wilh either parent within a
reasonable period of Line or should not be placed with
the pavents, e court shall consuler all relevant evidenze.
If the court determrines, by clear and convincing cwience,
ab a heanng held pursuant o division (A of s sechon
or (o the purposes of division (A4} of section 2151357
of the Revised Code that one or wore of the following
exist as (o each of (he child's parents. the cowt shall enter
a hnding that the child cannat be placed with cither
parent within a reasonabie time or shawd ot be placed
with either pavent

{1y Following the placement of the child outside the
child's  home  awl  potwnhganding  reasonable  case
plannmg aod diligent effarts by e agency lo assist the
parents to remedy the problems that imtally caused the
child 1o be phiced cuiside the home, the parent has [aled
continuously and eepeatedly o substantially remedy 1the
condtions causing the child w be placed vulside the
child's home. by determining whather the parents have
substantally remedicd those conditians, the comt shall
consiler parenlal ulihzation of medical, psyehiatnc,
pavcholagiesl, aud oihier social and rehabiliative services

andd el resoures thay were nrade cvnlalle 1w the
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parents for the pumpose of changing parenal conduet to
aflow them to resume and mainlain parenial dubies.

(2) Chyonic mental diness, chionic emational illness,
mental  retardation, physical disabikity, or chemical
dependency of the parent that is so severe thal it makes
Ihe parent unable 1o provide an adequate permanent home
for the child at the piesent Ume and, as anticipaled, wilhin
one year after the court holds the hearing pursuant to
division (AY of this section or for the purpeses of division
(A)(4) of section 2151.353 of the Revised Code;

(3) The parent commilted any abuse as described in
seclion 2151.031 of the Revised Code agamsl the child,
caused the child 1o sufler any neglect as deseribed in
seclion 2151.03 of the Revised Code, or aliowed the child
to suffer any neglec! as described in seclion 2131.03 of
ihe Revised Code between lhe date that the original
complaint aileging abuse or neglect was Nled and the dale
of the fiting of the motion for permanent custody;

4y The parent has demonsuated a lack of
commitment toward the child by failng lo regularly
support, visit, or communcate with the child when able
10 do so, oF by ofler actions showing an unwillingness to
provicke an adsguate pamanenthome for the child,

(3) The parent is incarceiated for an offense
commilted apainsi Lhe child or a sibling of the child:

(&) The parent has been convicled ol or pleaded guiley
16 an offense under division (A) or {C) of section 2919.22
or wnder sechon 290316, 2903.21, 2903.34, 2005.01.
2905.02. 290503, 2905.04. 290305, 290707, 2907.08,
2007.09. 2907.12. 2907.21. 290722, 200723, 2907 5.
290731, 2907320 29073Z10 2907312, 2907573,
200100 200102, 2911001, 29V 0L 120 291902, 251924,
291925, 292312 292303, 2923101, 192502, wor
371011 of the Revised Code and the child or a sibling of
the child was a viclim ol the effense or the parent has
lieen convicted of or pleaded guilty 1o an offense under
section 2007.04 of the Revised Code, 2 sibling of the
child was the vicam of the offense, and the pavent wha
commilted the offense poses an ongoing danger w the
child ora sibling of the child,

(73 The parent has been canvicted of or pleaded guilty
to one of the Tolloeng:

ta) An olfonse under secion 2003010 200302,
200300 of the Revised Code or under an evisling or
former faw of ilus statg, any other siale, or the United
Slales thal s substantially couivalent o an offense
describerd 10 those seclions and the victim of the offensz
was a siblwg of the child or e victim was another ¢hild
who lived in the parent's household at the tme of the
offense;

by A effense wide seclion 190301 290312, or
2007313 of the Revised Code o under an exishng ol

farmer ase of s state. any other state, o the United

Stales thal is subslantially equivalent te an offense
described in those sections and the victim of the offense
is the child, a sibling of the chitd, or anather child who
Tived in the parent’s houschold at the time of the offense;

(¢) An offense under division (BY2) of section
2019.22 of (he Revised Code or under an existing or
former law of ihis slate, any other stale, or (he United
States that is substantally eguivalent lo the offense
described in that section and the child, a sibling of the
child, or analhes child who lived in the parent's household
at the time of the offense is the victim of (he offense;

{¢) An offense under section 2907.02, 2907.03,
2007.04, 2907.05, or 290706 of the Revised Code or
under an existing or former faw of this state, any other
slate, or the United Stales fhat s substantially equivalent
Lo an offense described tn hose sections and the victim of
the offense is the child, a sibling of the child, or another
child who tived in the parent's household at the lime of
the offense;

{£) A conspiracy or attempl to commil, or camplicity
in committing, 2n offense described in division (E)(7)a)
ar [d) of (his section.

(8) The parent has repeatedly withheld medical
ircatment or food fram the child when the parent les the
means to provide fhe treatment or food, and, in the case
of wilhheld medical treatment, Ihe parent withheld it for a
puipose ather than to treat the physical or mental illness
or defect of he child by spiritual means though prayer
alane in accordance with the tenets of a recognized
rehgious body.

(%) The parzat has placed the cluld at substantial risk
of hamn twe o more times due (o zlcohol or drug abnse
and has rejected lreatment two or mare times or reflused
lo patticipate in further Geatment twa ar more limes afler
2 case plan issued pursuanl lo section 2151412 ol the
Levised Code requinng eatment of the parent was
jounralized as pat of a disposilional order issued with
respect to the child or aun arder was issued by any olher
cowrt sequiring teatment of the pareal.

(10) The parent as abandoned the child.

{11} The paent has had parental aghts involuntarily
terinaled with vespeet 1o s sibling of he child pursuan
lo this section o sechon 2151353 or 2151415 of (he
Revised Cade, or under an existing or Termer law of ihis
state, any other stale, ov the Umled States hat s
substannally equivalent 1o those sections, and the parent
has failed to provide clear and convincing evidence 1o
prove that, nebwithstanding the pnor terumaton, (he
paveni can provide a legally secwe permanent placemenl
and adequale care for the health, welfare, and safety of
1he child.

{12} The pareat 15 mearcerated al e Uime of the Tiling

af the motion Tor permanent custody of the dispositional
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heating of the child and will not be available 1o care for
the child for at least eighteen months after the filing of
he motion for permanent custody or (he dispositional
hearing.

(13} The parent is repeatedly mearcerated, and Ihe
epealed incarceralion prevents the parent from providing
care for the child.

(14) The parent for any reason is enwilling to provide
food, clothing, sheler, and other Lasic necessities for the
child or 1o prevent the child fram suffering physical,
emotional, or sexual abuse or physical, emational, or
menlal neglect. '

(13 The parent has commitled abuse as desceribed i
section 2151031 of the Revised Code against the child or
caused or allowed he child o suffer aeglect as deseribed
in scction 2151.03 of the Revised Code, and fhe court
determines that the seriousness, nalure, or likelihood of
recurrence of the abunse or neglect makes the child's
placement with the child's parent a threat o the child's
safely

{16Y Any other factar the court considers relevanl.

{Fy The parents ol a child for whom the count has
issued an oo grntng pennanant cuslody pursuant Lo
this section, upon the issuance af the order, cease to be
parties (o the action. This division is not infended Lo
elinvnate or estrict any right of the parents 10 appeal the
granting of permanent custody of their child to a movant
purstant 1o this sechon.

I ffechye Date. 10-03.2000): 2008 SB163 08-14-200%;
2008 37 04072000
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