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Appellant Jessica Lairson submits the following Amended Merit Brief which amends her

Merit Biief filed on Apri13, 2009 in its entirety.

STATEMENT OF FACTS

This case arises from the Judgnrent and Opinion of the Montgomery County Court of

Appeals affirming the Decision and Judgment of the Montgomery County Juvenile Court

awarding permanent custody of M.M. to Montgomery County Cliildren's Services (MCCS).

(App. A-13, A-14 and A-23). On April 4, 2007, MCCS filed its motion for pennanent custody

of M.M. MCCS served its motion on Jessica Lairson, the mother of M.M., by publication and

posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of the Montgomery County

Juvenile Court. M.M.'s maternal great aunt, Kathy Richards, filed her motion for legal custody

on July 14, 2007. Both motions were heard by the Magistrate on August 14, 2007.

At the hearing, Stacy Keeton of MCCS testified that reunification of M.M. with her

mother, Jessica Lairson, was not appropriate. (Tr. 179). Keeton stated that Lairson had:

substance abuse and mental health problems; no contact with M.M. since August 2, 2006; no

stable housing or income; and had otherwise not completed the case plan. (Tr. 155-165, 173 and

179).

From September to October, 2006, Kathy Ricliards had visitation with M.M. at MCCS

once per week. (Tr. 167). Eventually, Richards had visits with M.M. in her home. (Tr. 167).

The visits were stopped in October, 2006, when Stacy Keeton discovered Robert Maxwell at

Richards' home during one visit. (Tr. 167-168). Maxwell was Jessica Lairson's former

boyfriend and, at one time, believed to be M.M.'s father. (Tr. p. 170). Maxwell was not allowed

to have visits with M.M. after the Court determined that he was not M.M.'s father. (Tr. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (Tr. 175). Stacy

Keeton of MCCS inspected Richards' home again on August 13, 2007 (the day before the
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Magistrate's hearing), and found the home in same or even better condition than at the initial

home study. (Tr. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS (Tr.

167). During visits, Stacy Keeton observed that M.M. "seems to have really bonded with Kathy.

She knows her, she greets her. Slie will hug her randomly. She seems to enjoy having visits

with her." (Tr. 181). Keeton also observed that M.M. is "very active" with Richards, tries to

fonnulate words, and "do a lot more with Kathy than I thought [the child] was capable of." (Tr.

181).

Kathy Richards has custody of M.M's cousin, Matthew, who also attends visits with

M.M. According to Stacy Keeton, M.M. and Matthew get along "fine. [M.M.] loves mimicking

and playing and running behind Matthew." (Tr. 181-182). Matthew looks forward to seeing

M.M.: "He talks to [M.M.]. He wants to play with [M.M.]" (Tr. 209). Ms. Keeton testified that

the two children are bonded. (Tr. 209).

M.M. receives seivices through MCCS including speech and developmental therapy. (Tr.

186). Stacy Kecton adinitted that those services would be just as available to Kathy Richards as

they are to the foster parents. (Tr., 186). Ms. Keeton also observed differences in the way M.M.

interacts with the foster parents and Richards: "She would probably whine a little more to be

piclced up more when she's with the foster parents. And wlien she's with Kathy, I would see her

just get down and go for it ... I do see her more active when she's witli Kathy and Matthew."

(Tr. 208).

M.M. lias two siblings who live in other households. (Tr. 185). Stacy Keeton testified

that if MCCS obtains permanent custody, and then consents to adoption by the foster parents,

MCCS will cease its involvement with M.M. (Tr. 185). Keeton adrnitted that there was no
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guarantee that the adoptive parents would allow any contact between M.M. and her biological

relatives. (Tr. 186).

Finally, Stacy Keeton testified that she considered Kathy Richards as a relative

placement. (Tr. 177). Keeton admitted that, except for the one incident with Robert Maxwell

eight months before, MCCS would be pLUsuing legal custody to Richards. (Tr. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her

niece and she loves her. (Tr. 19). Richards wants to have a relationship with M.M., and

continue the relationship between M.M. and Matthew. (Tr. 19-220).

At the time of the hearing, Ms. Richards was about to graduate from college with an

associate degree in medical office management, and expected to obtain employment in that field.

(Tr. 220). She stated that she had sufficient llousehold income to support two children until she

found ernployinent. (Tr. 221).

Kathy Richards testified that M.M. would have her own room at her home. (Tr. 221).

Richards has also dealt with thc same eye and speech problerns with Matthew as those

experienced by M.M. (Tr. 221-222). She would make time for the same therapy sessions which

M.M. receives througli foster care. (Tr. 222).

Finally, Kathy Richards testified that she had no contact with Robert Maxwell in months;

never had a friendship with Maxwell; and, as far as she was concerned, "he could fall off thc

earth." (Tr. 223). Stacy Keeton testified that Richards told her she has absolutely no interest in

over seeing Robert Maxwell again. (Tr. 190). Richards stated she would abide by court orders

regarding Maxwell. (Tr. 224).

On cross-examination, Kathy Richards was asked if she was ever charged with theft. (Tr.

234-235). Richards denied such charge, and the prosecutor acknowledged that she had no

evidence to prove this allegation. (Tr. 234 and 242).
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The Guardian ad Litem (GAL) recommended that the legal custody of M.M. be given to

Richards. In her recommendation, the GAL addressed MCCS' sole concern:

Addressing the "Robert Maxwell issue", as far as Ms. Richards is concerned based on my
[i.e., the GAL's] involvement with the case from the start, I do not believe that Robert is
a concem any longer. I believe Ms. Richards when she states to me that she has no
contact with Robert.

As a result, the GAL concluded that "it is in [M.M's] best interest to be raised with her family in

a good home by her maternal great-aunt."

On October 12, 2007, the Magistrate filed her Amended Decision granting pennanent

custody to MCCS. (App. A-29). The Magistrate found that there were no relatives suitable to

care for the child. (App. A-29). The Magistrate also held that it was not in the best interest of the

child to place her in the home of a biological relative. (App. A-30). The Magistrate overruled

Richards' motion for legal custody citing only the Magistrate's "concein with the veracity of Ms.

Richards concerning her criminal history." (App. A-30). The Magistrate did not make a specific

finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate's Decision on October 15, 2007, and

supplemental objections on May 27, 2008. Richards filed supplemental objections on May 28,

2008. On July 3, 2008, the Montgomery County Juvenile Court filed its Decision and Judgment

overruling Lairson's and Richards' objections and adopting the Magistrate's Decision. (App. A-

23). The Juvenile Court found that the child had regularly visited with Kathy Richards, and

bonded with Richards and her older cousin, Matthew, through steady visitation. (App. A-26-27).

The Court also found that the GAL recommended that legal custody be granted to Richards.

(App. A-27). However, the Juvenile Court rejected the GAL's recommendation without giving

specific reasons for doing so. The Juvenile Court merely stated that it did not "consider these

factors [i.e., child's bonding with Richards and GAL's recommendation] to be as significant as

the child's need for permanency." (App. A-27). The Juvenile Court held that permanent custody .
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to MCCS was in the best interest of the child. App. A-27-28). However, the Juvenile Court did

not find that permanent custody was the only way M.M.'s need for a legally secure placement

could be achieved.

On appeal, the Montgomery County Court of Appeals held that the trial court was not

required to find that permanent placement with MCCS was the only way to obtain a secure

placement. (App. A-11 and A-21). The Court of Appeals also held that the Juvenile Court did

not abuse its discretion in concluding that an award of permanent custody was in the best interest

of the child. (App. A-21).

Both Lairson and Richards timely filed motions to certify a conflict between the opinion

of the Montgomery County Court of Appeals, and the holding of the Twelfth Appellate District

in In re G.N. (2008), 176 Ohio App.3d 236. On February 2, 2009, the Montgomery County Court

of Appeals certified the conflict to the Supreme Court of Ohio on the following question:

Must a court specifically determine whether granting permanent custody is the only way
a child's need for a legally secure placement can be achieved in order to satisfy its duty
under R.C. 2151.414(D)(4).

(App. A-1).

Jessica Lairson filed her Notice of Certified Conflict to the Supreme Court of Ohio in

Case No. 09-0318 on February 18, 2009. (App. A-1). Kathy Richards filed her Notice of Appeal

and Memorandum in Support of Jurisdiction in Case No. 2009-0090 on January 12, 2009, and

her Notice of Certified Conflict on February 11, 2009. (App. A-4 and A-7). On March 17, 2009,

the Supreme Court of Ohio determined that a conflict exists and granted jurisdiction to hear the

case. The Supreme Court also accepted the appeal based on Richards' Jurisdictional

Memorandum.

Jessica Lairson filed her Merit Brief on April 3, 2009 on the conflict issue. On that same

date, Appellant Richards filed a Notice of Stipulated Extension of Time to File Brief giving
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Appellant Richards until Apri127, 2009, to file her Merit Brie£ (App. A-32). On April 10, 2009,

the Supreme Court filed Entries ordering Jessica Lairson to proceed as an appellant in Case Nos.

2009-03 18 and 2009-0090.

ARGUMENT

Proposition of Law No. I:
A juvenile court must determine that a grant of permanent custody is the only way a
child's need for a legally secure placement can be achieved in order to satisfy its
duty under R.C. 2151.414(D)(4).

The right to raise a child is an essential and basic civil right. In re Hayes (1997), 79 Ohio

St.3d 46, 48, citing In re Murray (1990), 52 Ohio St.3d 155, 157. "Permanent termination of

parental rights has been described as `the family law equivalent of the death penalty in a criminal

case."' In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App.3d 1, 16. A parent "must

be afforded every procedural and substantive protection the law allows." In re Hayes, supra.

"To terminate parcntal rights, the movant must demonstrate by clear and convincing

evidence that (1) termination is in the best interests of the child, and (2) one of the four factors

enumerated in R.C. 2151.414(B)(1) applies." In the Matter of A.E., (March 25, 2008), Franklin

Co. App. No. 07AP-685, 2008-Ohio-1375 at ¶ 13. R.C. 2151.414(D) mandates that the trial

court consider all relevant factors in determining the best interests of the child including: ". ..

(4) The child's need for a legally secure permanent placement and whether that type of placement

can be achicved without a grant of permanent custody to the agency; ...."

The Twelfth Appellate District held that R.C. 2151.414(D)(4) requires the juvenile court

to: ". . specifically determine whether granting permanent custody is the only way the child's

need for [a legally secure] placement can be achieved to satisfy this statutory requirement." In re

U.N. (2008), 176 Ohio App.3d 236, 240. Appellant Lairson agrees with the Twelfth District's

interpretation for the reasons below, and submits that, if the Montgomery County Juvenile Court
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had followed In re G.N., the Court would have found that a legally secure placement could be

achieved by awarding legal custody to M.M.'s great aunt, Appellant Kathy Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect to

the words used, and may not delete words used or add words not used. Wray v. Wymer (1991),

77 Ohio App. 3d 122, 132; Cline v. Bur. ofMotor Vehicles (1991), 61 Ohio St.3d 93, 97. R.C.

2151.414(D)(4) requires the juvenile court to first determine whether the child needs a legally

secure placement; if so, then the court is required to make a second determination of whether

such placement can be achieved without a grant of permanent custody. The language of R.C.

2151.414(D)(4) is clear and unambiguous - the juvenile court must determine whether a legally

secure placement exists other than permanent custody. It is axiomatic that permanent custody

shall not be awarded unless it is the only alternative; not just the "best option" for achieving a

legally secure placement. See In re G.N., supra at 240.

In the present case, the Montgomery Juvenile Court concluded that M.M.'s need for a

legally secure placement was best served by awarding permanent custody to MCCS. The

Juvenile Court found that "permanent custody with the agency will give said child her best

chance at permanency." This finding implies that there were other ways to achieve a secure

placement, namely legal custody to the child's great aunt, Kathy Richards. However, the

Montgomery County Court of Appeals held that the Juvenile Court was not required to find that

permanent custody to MCCS was the only way to achieve a secure placement. The Court of

Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively

deletes the Juvenile Court's statutory duty to consider "whether [a legally secure] placement can

be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature's intent."

Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental
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rights is an alternative of last resort. In re Wise (1994), 96 Ohio App.3d 619, 624. The United

States Supreme Court has explained that permanent termination is one of the few fonns of state

action which is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S. 102, 118.

Given the gravity attached to permanent custody proceedings by the legislature and courts, it is

only logical that R.C. 2151.414(D)(4) be interpreted to impose of duty on the juvenile court to

determine that pennanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adhered to the Twelfth District's interpretation of R.C.

2151.414(D)(4) in practice if not in substance. For instance, in In re A.S. (2005), 163 Ohio App.

3d 167, the Sunimit County Court of Appeals affirmed the trial court's decision denying the

permanent custody niotion of the Sunnnit County Children's Services Board. In its opinion, the

appellate court noted: "Although CSB apparently believed that permanent custody was the best

way to achieve a legally secure permanent placement for A.S., the trial court disagreed that such

disposition was in the best interest of A.S." Id. at 653. The appellate court found that: "CSB

witnesses repeatedly emphasized that permanent custody was necessary because A. S. needed

pennanency in her life, overlooking the possibility of other placements that would be less drastic,

such as legal custody to a non-parent or a PPLA." Id. at 653. (Emphasis added). The appellate

court upheld the trial court's conclusion that a placement less drastic than permanent custody

satisfied the child's need for security. Id. at 654.

In another Surnmit County case, In re A.T. (Aug. 2, 2006), Suinniit Co. App. No. 23065,

2006-Ohio-3919, the appellate court noted:

As part of its best interest determination, it is true that the juvenile court is

obligated to consider "[t]he child's need for a legally secure permanent placement and
whether that type of placement can be achieved without a grant of permanent custody to

the agency." R.C. 2151.414(D)(4). In the present case, the trial court specifzcally found

that "[n]o alternatives to permanent custody exist to assure the minor children a safe,
secaire permanent placement. "
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Icl. at ¶ 54. (Emphasis added). Clearly, the trial and appellate courts in In re A.T. recognized the

duty imposed by R.C. 2151.414(D)(4) to make a specific deter-miuation that permanent custody

is the only alternative to provide a legally secure placement.

Appellant Lairson also submits that the Twelfth District's interpretation of R.C.

2151.414(D)(4) is not contrary with this Court's decision in In re Schaeffer (2006), 111 Ohio

St.3d 498. In Schaefer, this Court held that: "R.C. 2151.414(D) does not give special weight to

any of the factors listed therein in determining the best interest of [the] child." Id. at 498

(syllabus). However, in considering R.C. 2151.414(D)(4), this court noted that the trial court

detennined that the child's need for a legally secure placement could be achieved by placement

with the child's paternal grandfather and his wife or with the foster parents. In other words, the

trial court made the specific determination demanded by R.C 2151.414(D)(4) that permanent

custody was not the only way to achieve a secure placement.

In thc present case, the Montgomery County Juvenile Court did not specifically find that

pcrmanent custody was the only alternative. In other words, the Juvenile Court did not consider

whether M.M.'s need for a secure placement could be achieved through an alternative less

drastic than permanent custody. If it had, Appellant Lairson contends that the Juvenile Court

would have found that M.M.'s need for security would havc been satisfied by an award of legal

custody to the child's great aunt, Kathy Richards.

Proposition of Law No. 11:
A juvenile court abuses its discretion in granting permanent custody of a child
where the court arbitrarily and unreasonably rejects evidence that legal custody to a
relative is in the child's best interest.

"Before a natural parent's constitutionally protected liberty interest in the care and

custody of her child may be tenninated, the state is required to prove by clear and convincing

evidence that the statutory standards for permanent custody have been met." In re D.H. (April

16, 2007), Marion Co. App. No. 9-06-57, 2007-Ohio-1762 at ¶ 12 citing Santowsky v. Kramer
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(1982), 455 U.S. 745, 759. Clear and convincing evidence is the degree of proof which produces

in the mind of the trier of facts a firm belief as to the allegations sought to be established. It is

more than a mere preponderance, but not to the extent of such certainty as is required beyond a

reasonable doubt as in criminal cases. Cross v. Ledford (1954), 161 Ohio St. 469, 477, citing

Merrick v. Ditzler (1915), 91 Ohio St. 256. When the degree of proof required to sustain an

issue is clear and convincing, "a reviewing court will examine the record to determine whether

the trier of facts had sufficient evidence before it to satisfy the requisite degree of proof." Cross,

supra.

Again, to terminate parental rights, a juvenile court must determine by clear and

convincing evidence that: (1) termination is in the best interests of the child, and (2) one of the

four factors enumerated in R.C. 2151.414(B)(1) applies. In the Matter of A.E.,, supra. R.C.

2151.414(D) provides a list of factors which must be considered by the court in detennining best

interest of the child:

(1) The interaction and interrelationship of the child with the child's parents, siblings,
relatives, foster caregivers and out-of-home providers, and any other person who may
significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through the child's
guardian ad ]item, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has been in the
temporary custody of one or more public children services agencies or private child
placing agencies for twelve or more months of a consecutive twenty-two month period
ending on or after March 18, 1999;

(4) The child's need for a legally secure permanent placement and whether that type of
placement can be achieved without a grant of permanent custody to the agency;

(5) Whether any of the factors in division (E)(7) to (11) of this section apply in relation to
the parents and child.

The standard of review for permanent custody matters is to determine whether the trial

court abused its discretion in reaching its judgment. In re R.F. (April 16, 2009), Cuyahoga App.
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Nos. 90299 and 90300, 2009-Ohio-1798 at ¶ 11. An abuse of discretion connotes that the trial

court's decision was arbitrary, unreasonable, or unconscionable. Blakeinore v. Blakemore (1983),

5 Ohio St.3d 217, 219.

in the present case, the Juvenile Court's abused its discretion in awarding permanent

custody of M.M. to MCCS by arbitrarily and unreasonably rejecting evidence that legal custody

to Kathy Richards was in the cluld's best interest. R.C. 2151.414(D)(1) required the Court to

consider the interaction of the child with the child's relatives. At trial, there was clear,

convincing and credible evidence presented that M.M.'s interaction and inteirelationship with

her great aunt, Katliy Richards, and Richards' family was positive and beneficial to the child.

Stacy Kceton, the MCCS caseworker, considered Kathy Richards a possible relative placement.

Keeton found Richards' home suitable for the child; and that Richards and her nephew Matthew

had bonded with M.M. Stacy Keeton strongly implied that Richards' parenting style was

preferable conipared to the foster parents. Keeton expressed at lengtli that M.M. was more

willing to grow, leani and try new things while in Richards' presence.

Kathy Richards wants to raise M.M., and continue M.M.'s relationship with cousin

Matthew. No questions were raised about Richards' ability to parent M.M. other than the one

incident with Robert Maxwell. Richards' stated unequivocally that she had not had any contact

with Maxwell after the incident, nor wished to have any contact with him ever again. It is

important distinction that there was no factual reference to Maxwell in the Magistrate's Decision

even though Richards' single contact with Maxwell was apparently the Juvenile Court's

principal reason for denying legal custody. (App. A-27).

R.C. 2151.414(D)(4) required the Juvenile Court to considcr the child's need for a legally

secure permanent placement and whether that type of placement could be achieved without a

grant of permanent custody. However, the Court ignored clear, convincing and credible

11



evidence that Kathy Richards would provide a secure pennanent placement for M.M. MCCS

found Richards' home to be suitable. MCCS found that M.M. had bonded with Kathy Richards

and cousin Matthew. Caseworlcer Stacy Keeton admired and complimented Richards' parenting

style as compared to the foster parents. Keeton admitted that MCCS would be pursuing legal

custody to Richards except for the one incident with Robert Maxwell, which occurred eight

months before the Magistrate's hearing.

R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the child as

expresscd directly or through the child's guardian ad litem. "[W]hen the trial court renders a

decision which goes against the specific recommendation of the guardian ad litem, the trial court

must at least address the reasons for doing so." In re D.H., supra at ¶ 20.

M.M.'s GAL recommended that legal custody be granted to Kathy Richards. The

Juvcnile Court rejected the GAL's recoimnendation without giving reasons for doing so. The

Juvenile Court did not "consider these factors [child's bonding with Richards and Guardian's

recommendation] to be as significant as the child's need for permanency." (App. A-27).

Howevei-, for the reasons stated above, the Juvenile Court's arbitrary detennination flies in the

face of clear and convincing evidence supporting the GAL's reconunendation and Richards'

assertion that she could provide a legally secure placenient. Clearly, the Juvenile Court abused

its discretion by arbitrarily dismissing such evidence.

CONCLUSION

The Twelfth Appellate District's interpretation of R.C. 2151.414(D)(4) is correct, and

Appellant Lairson respectfully requests that this Court reverse and remand the present case to the

trial court for a specific determination of whether granting permanent custody to MCCS is the

only way a legally secure placement for M.M. can be achieved. If such a determination is made,

Appellant Lairson believes that the less drastic alternative of legal custody to Appellant Kathy

12



Richards would satisfy M.M.'s need for security without permanently and irrevocably severing

M.M.'s ties with her biol.ogical relatives.

Further, the Montgomery County Juvenile Court abused its discretion in holding that the

best interests of M.M. were served by granting permanent custody to MCCS. The Juvenile

Court's Decision is contrary to clear, convincing and credible evidence of: (1) the child's

positive and beneficial interaction with Kathy Richards and her family, and (2) Ms. Richard's

ability to provide a legally secure pl.acement for M.M. without a grant of permanent custody. The

Juvenile Decision is also contrary to the recommendation of the child's GAL. The Juvenile

Court abused its discretion by arbitrarily and unreasonably rejecting such evidence.

Consequently, the Montgomery County Court of Appeals erred in affirming the Juvenile Court's

award of permanent custody, and Appellant Lairson respectfully requests that this Court reverse

the Judgment of the Court of Appeals.

ctfull.y submitted,

Richard A. F. Lipowicz (0018241)
COUNSEL FOR APPELLANT,
JESSICA LAIRSON

rt^
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"Must a court specifically determine whether granting permanent custody is the only way a

child's need for a legally secure placement can be achieved in order to satisfy its duty under

R.C. 2151.414(D)(4)?"

Copies of the Decision and Entry certifying a conflict and the Opinions ofboth Courts

are appended hereto. A discretionary appeal was filed in this case on January 12, 2009 (S. Ct.
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

DECISION AND ENTRY

Rendered on the 7nd day of RPr r, ^, __._, 2009.

JOHNNA M.M_ SHIA, Atly. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W.
Third Street, 5`h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty P.eg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAPA:

This mafter comes before the couii on Jcssica Lairson's and Kathy Richards' App. R.

25 motions lo ceitify a conflict between our opinion dated Novernber 26, 2008, and the
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Twelfth Appellate District's holding in In re G.N., 176 Ohio App.3d 236, 2208-Ohio-1796,

discretionary appeal denied, 118 Ohio St.3d 1511, 2008-Ohio-3369.

Both cases dealt with a trial court's decision to terminate parental rights. Pursuant

to R.C. 2151.414(D), the trial court niust consider several factors in determining the best

interest of a child, including "the child's need for a legally secure placement and whether

that type of placement can be achieved without a grant of permanent custody to the

agency." In In re M.M., the trial court concluded that the child's need for a secure

placement was best served by awarding custody to MCCS but did not find that placement

with MCCS was the only way to obtain a secure placement. On appeal, we held that the

court was not re.quired to find that permanent placementwith MCCS was the only manner

to obtain a secure placement. In re M.M., Montgomery App. No. 22872, 22873, 2008-

Ohio-6236, at ¶26. In In re G.N., the Twelfth District held that a trial court's concluslon that

placement with Ciilldrens Services was "the best option" tor securing a legally secure

placement was insuffficient to comply with R.C. 2151.414(D1(4)_ The Twelfth District held

thal, to satisfy this statutory factor, the court must find that "graniing permanent custody

is ihe onlyway the child's need for a secure placementcan he met." in rF G.N.. 176 Ohio

App.3d 236 at 1118.

Because we find that our decision is in conflicl with the Twelfth District's holding in

In re G.N., vde certify the following question to the Supren-^e Couif of Ohio for review:

"Must a courl speciflcally determine whether granting pennanent custody is the only

way a child's need for a legally secure placernent can be achieved in order to saiisfy its

duty under P.C. 2151 A 14(D)(4)?"

,a -22
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IT IS SO ORDERED.

MA9,Y E. TONOVAN, Presiding Judge

WILLIAM H. WOLFF, JR.

Copies mailed to:

Johnna M. Shia
Richard Hen pfling
Richard A. F. Lipowicz
Hon. Nick Kuntz

--- - -- -- - -- - - -
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

FINAL ENTRY

Pursuant to the opinion of this court rendered on the 26thday of

November , 2008, the judgment of the trial court is affirmed.

Costs to be paid as stated in App.R. 24.

WILLIAM H. WOLFF, JR., Pres

nI e CO uRT OF APPGiALS OF a1110 ^-23
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Copies mailed to:

Johnna M. Shia
Assistant Prosecuting Attorney
301 W. Third Street, 51h Floor
Dayton, Ohio 45422

Richard Hempfling
318 West Fourth Street
Dayton, Ohio 45402

Richard A. F. Lipowicz
130 West Second Street
Suite 1900
Dayton, Ohio 45402

Hon. Nick Kuntz
Juvenile Court
380 West Second Street
Dayton, Ohio 45422
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

(Civil appeal from Common
Pleas Court, Juvenile Division)

pPINIpN

Rendered on the _. 26°' day of November 2008.

JOHNNA M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W. Third
Street, 5"' Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

WOLFF, P.J.

Jesslca Lairson and Kathy Rlchards appeal froni a judgment of the Montgomery
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County Court of Common Pleas, Juvenile Division, which awarded permanent custody of

Lairson's daughter, M.M., to Montgomery County Children's Services ("MCCS").

M.M., who is almost three years old, came into the temporary custody of MCCS in

June 2006 and was placed in foster care. Her biological mother, Lairson, is a prostitute

and drug addict. MCCS developed a case plan with the goal of reunifying M.M, with

Lairson, but at this point all the parties concede that Lairson is incapable of caring for M.M.

and has not made any significant progress toward the completion of her case plan

objectives. In fact, Lairson has not had any contact with MCCS. Paternity tests excluded

Lairson's husband and two other men as M.M.'s father, and her father remains unknown.

MCCS filed a motion for permanent custody of M.M. in April 2007.

Kathy Richards is Lairson's aunt. In July 2007, Richards filed a motion for legal

custodv of M.M. After a hearing, the magistrate recommended that permanent custody be

awarded to MCCS. Lairson and Richards filed objections. In July 2008, the trial court

adopted the magistrate's decision and awarded permanent custody to MCCS.

Lalrson and Richards appeal from the trial court's judgment. They each argue that

the trial court erred in concluding that it was in M.M.'s best interest to award custody to

MCCS rather than to Richards. Lairson raises an additional argument that she was not

properly served with notice of the proceedings, which was accomplished by publicatlon.

We will begin with the issue of notice.

MCCS served Lairson by publication because it claimed that her residence could

not be ascertained with reasonable diligence. Lairson disputes this claim, arguing that her

residence could have been easily deterlnined by contacting the Dayton Police Department

or the Municipal Court because she had been anested several times arld prosecuted in the

__ ` ^ __-- --- -- ----- -- -
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months preceding the hearing.

Due process requires that the government attempt to provide actual notice to

interestPd parties if it seeks to deprive them of a protected liberty, such as the right of a

parent to custody of his or her child, but it does not require that an interested party receive

actualnotice. In re Thompkins,115 Ohio St.3d 409, 2007-Ohio-5238, 875 N.E.2d 582, ¶10,

14, citing Dusenbery v. United States (2002), 534 U.S. 161, 170, 122 S.Ct. 694, 151

L.Ed.2d 597. "The means employed must be such as one desirous of actually informing

the absentee might reasonably adopt to accomplish it," but due process does not require

"heroic efforts"to ensure the notice's delivery. Id. at ¶14, quoting Multane v. Cent. Hanover

Bank & Trust Co. (1950), 339 U.S. 315.

Civ.R. 4.4(A) requires the use of "reasonable diligence" to ascertain the residence

of a party. The supreme court has defined "reasonable diligence" as "fal fair, proper and

due degree of care and activity, measured with reference to the patiicular circunistances;

such diligence, care, or attention as might be expected from a man of ordinary prudence

and activity." Thornpkins, 115 Ohio St.3d at ¶25, citing Black's Law Dictlonary (5 Ed.1979),

at 412. "Reasonable diligence requires taking steps which an individual of ordinary

prudencewould reasonably expect to be successful in locating a defendant's address." Id.,

citing Sizernore v. Smith (1983), 6 Ohio St.3d 330, 332, 453 N.E.2d 632.

The MCCS caseworker, Stacy Keeton, stated by affidavit that Lairson had not had

contact with M.M. since early August 2006, that Lairson had not made progress on her

case plan, and that MCCS had had difficulty maintaining contact with her. Keeton stated

that MCCS had sent letters to Lairson's last known addresses and had tried to contact her

and other relatives by phone. Liarson had been terminated from substance abuse

THH COURT OF APPEALS OP OH10 p ^14
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programs to which she had been referred by MCCS. During their last contact, Lairson had

admitted engaging in drug abuse and prostitution. MCCS was unable to determine

whether Lairson had obtained housing or legal employment. MCCS was aware of

Lairson's criminal record, including charges of loitering, solicitation, and prostitution in

March 2007 and an outstanding warrant for her arrest.

The trial court concluded that service by mail and public posting was proper under

the circumstances presented. It stated. "The record shows several notices were mailed

to several former addresses and a diligent search was conducted, which did not locate Ms.

Lairson. Further the Court finds the Guardian ad Litem was also unable to locate or

contract [sic] Ms. Lairson prior to the hearing. Service by publication is sufficientwhere the

mother has a history of sporadic conduct and was unable to obtain stable housing or

provide the Agency with an address to send notices. The Court finds Ms. Lairson was

properly served under the circumstances of this case through mailing and posting."

We agree with the trial court's assessmentthatthe n ethods MCCS used to attempt

to locate Lairson were reasonable and sufficient under the circumstances and that, having

failed to locate Lairson through these efforts, MCCS was justified in completing notice by

mail and posting. Although, in hindsight, it appears that MCCS mighthave located Lairson

through court and police records, MCCS took the steps which one of ordinary prudence

would reasonably expect to be successful in locating Lairson's address. thornpkins, 115

Ohio St.3d at ¶25.

Lairson's asslgnrnent of error related to notice is overruled.

Lairson and Richards eacii raise an assignment of error in which they assert that

the trial court erred in flnding that Itwas in M.M.'s best interestto award permanent custody

rn„or »4 dPVkAI !1F l1H1(1
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to MCCS.

R.C. 2151.414(D) provides that the following factors shall be considered, along with

all other relevant factors, in determining the best interest of a child:

"(1) The interaction and interrelationship of the child with the child's parents,

siblings, relatives, foster caregivers and out-of-home providers, and any other person who

may significantly affect the child;

"(2) The wishes of the child, as expressed directly by the child or through the child's

guardian ad litem, with due regard for the maturity of the child;

"(3) The custodial history of the child, including whether the child has been in the

temporary custody of one or more public children services agencies or private child placing

agencies for twelve or more months of a consecutive twenty-two month period

"(4) The child's need for a legally secure permanent placement and whether that

type of placement can be achieved without a grant of permanent custody to the agency[.]"

The best interest of the child must be established by clear and convincing evidence.

R.C. 2151.414(B)(1).

In addition to her argument that the trial court's decisior( is not in M.M.'s best

interest, Richards asserts that the trial court erred in granting permanent custody to MCCS

because MCCS had not developed an adoption plan and because the court did not

conclude that permanent custody was the orily way to achleve a secure placement for

M.M.

We begin with the trial court's conclusion that it was in M. M.'s best interest to award

permanent custody to MCCS. It is undisputed that M.M.'s mother was incapable of caring

for her and would not have been an appropriate caregiver. The best ir terest analysis

------ -- -- --- --
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focused only on whether M.M. would be better off in the custody of MCCS, where her

foster family could adopt her, or with Richards. M.M. had lived with her foster family for

fourteen months at the time of the hearing, and the family had expressed interest in

adopting her. The guardian ad litem reported that M.M. had received "excellent care" and

was very loved by the foster family.

Richards had also been a steady presence in M.M.'s life. She visited M.M. regularly

with another child who was in her care (M.M.'s cousin), and M.M. seemed to have bonded

with both of them. MCCS had considered placing M.M. with Richards but decided against

it when Richards allowed Robert Maxwell to have access to the child during a home visit.

Maxwell had had a relationship with Lairson, but paternity testing proved that he was not

M. M.'s father. Maxwell had unaddressed mental health issues, and the court had ordered

that he have no contact with M.M.

The guardian ad litem recommended that custody be awarded to Richards. She

acknowledged her "struggle" with weighing M.M.'s prospects for adoption with the foster

family against the benefit of keeping her with a family member. The guardian ad litem

concluded that Maxwell was no longer a concern, and she recommended that custody be

awarded to Richards.

The caseworker, Stacy Keeton, also acknowledged that Richards had bonded with

M.M. and interacted well with her. The caseworker's primary concern about placing M.M.

with Richards centered on whether Richards would permit Robeit Maxwell to have contact

with the child. She testified that she had found Maxwell at Richards' home the second time

that Richards had beeri permitted to take the chiltl to her home, after Keeton had had

extensive discussions with Richards about the fact that Maxwell was not allowed to see

rw r r'r1iIRT nl- ,4P1'1. .AI_S OP oHIO /'( "2D
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M.M.

Richards testified that Maxwell had come to her house without her permission when

M.M. was present. She did not explain how or if Maxwell had known that M.M. was at the

house at that time. Richards acknowledged that she had received money and furniture

from Maxwell for M.M.

The trial court clearly considered M.M.'s relationships with herfoster parents, aunt,

and cousin, the guardian ad litem's recommendation. M.M.'s custodial history, and her

need for a secure placement, as required by R.C. 2151.414(D). The trial court concluded

that her most secure placement would be with MCCS so that the fosterfamily could pursue

an adoption.

Although this case presents a closer call than many other permanent custody cases,

we cannot conclude that the trial court abused its discretion in concluding that M.M.'s best

interest would be served by granting custody to MCCS. The magistrate expressed doubt

about Richards'truthfulness, especially in regard to her criminal history, and concluded ttiat

it was not in M.M.'s best interest "to remove the child from the home she has known for the

majority of her life to place her in the home of a biological relative." The court noted that

M.M. already had a "sense of permanency" with her foster family and that her best chance

forpermanencywasthroughadoption. ThecourtobservedthatRichards"quicklyviolated"

a court order about contact with Maxwell when M.M. was allowed to visit her home. In the

absence of a successful pattern of visitation with Richarcls, the court reasonably concluded

that the most secure placement for M.M., and the one that was in her best interest, was

with MCCS. Contrary to Richards' assertion, the court was not required to conclude that

granting custody to MCCS was the onlysecure placement; itwas chargedwith determining

rur rniiriT nF A.PPF,AI_S OF 0L310 A'Gj-
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the most secure placement, which is the one that would best serve M.M.'s interests.

Richards' contention that MCCS was required to develop an adoption plan before

seeking permanent custody of M.M. has been rejected bythe Supreme Court of Ohio. See

In re T.R., - Ohio St.3d -, 2008-Ohio-5219, ¶12.

The assignments of error are overruled.

The judgment of the trial court will be affirmed.

BROGAN, J. and DONOVAN. J., concur.

Copies mailed to:

Johnna M. Shia
Richard Hampfling
Richard A. F. Lipowicz
Hon. Nick Kuntz
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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, OHIO
JUVENILE DIVISION

Iu re: Margaret Maxwell * CASE NO. JC 06-5550

* JUDGE NICK KUNTZ
* MAGISTRATE MACIOROWSKI

DECISION AND JUDGMENT
CONCERNING OBJECTIONS
TO THE DECISION OF THE
MAGISTRATE

*k***h**k**i:*k**k**kk**k******i.**k****k**i.k*}***kkk**tkk*k**#A*kkk*kk+#i:

This matter is before the Court upon objections filed by Jessica Lairson, mother of
said child, by and through her attorncy, Richard Lipowicz, on October 15, 2007, and
supplemented on May l9, 2008. Kathy Ricliards, maternal great aunt of said child, has
also filed objections, by and through her attomey, James Swaim, on October 17, 2007,
and supplemented on May 28, 2008. NIs. Lairson and Ms. Richarcls object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Children Services (herein know as Agency) filed a response, by and
through the Office of the Montgomey County Prosecuting Attorney, ou Octaber 17,

2007, and supplemented on June 6, 2008.

On October 3, 2007, Magistrate Maciorowski denied Ms. Richard's ntotion for
legal custody, and granted pemanent custody of said child to the Agency. Magistrate
Maciorowski made the following findings of fact.

1. The allegations contained in the motiotr are lbund to be trttc.
2. Nlargaret D. Maxwell, tlie above captioncd child is a minor cliild, was born on

December 29, 2005.
3. Ifer birth certificate indicates that Jessica Lairson is the mother of the child. She

is the same person listed in the pleadings.
4. While lhere is no legal father of the child, thcre is an alleged fathcr of the child.

Those circumstances are as follows: Several men have completed geletic testing
and none have been found to be the father.

5. The Agency has made reasonable effotts to:

la -i.^)



a, prevent the removal of the child from the child's home
b. to eliminate the continued removal of the child from the child's homc
c. and make it possible for the child to retum home

6. The Agency has made reasonable efforts to implement and finalize the
permanency plan.

7. The relevant services provided by the agency to the family of tlre child are: case
management, substitute foster care, infonnation/referral, and a home study.

8. Those services did not prevent the retnoval of the child from the child's home or
enable the child to return hotne.

9. There are no relatives or non-relatives willing and able to accept legal custody of
the clrild.

10. The child has been in foster care since June 1, 2006. The child has not been in
foster care 12 or more months out of the last 22 nionths.

11. The child is not able to be placed in the home of the mother in a reasonable time,
12. The rnother failed to respond to the services due to significant substance abuse

problems and housing issues that have not been addressed, mental health issues
and inability to demonstrate parenting skills.

13. The mother has failed to retnedy the conditions causing the child to be placed
outside the home.

14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.

17. The mother ltas abandoned the child.
18. The motlrer has a drug problem severe enough to interfere with the care of the

child into the foreseeable future.
19. The Agency has attempted to conlact and involve the alleged father of the. child

with the reunifrcatiou process.
20. The alleged father lias nol provided any care, inlerest or 6nancial supporl for the

child.
21. The case plan was direcled at the motlier and includes tl e following objectives:

a. Obtain a substance abuse assessment;
b. Obtain a meotal health assessment;
c. Obtain stable housing and income;

d. Have visitation with the child; and,
e. Sign appropriate releases of infonnalion;

22. The mother did not complete the case plan as indicated
23. Reunification of the child with the motlier is nol possible within a reasonablc

period of tiine, as ttie motlier has had no cotitract evitli the ehilcl for an extended

period of time aud has taken no action to hecome appropriate to parent the child.

24. There is reasonable expectation of adoption.
25. In accordance witli § 2151.04 of the Ohio Revised Code, the child was fomid to

be dependent by entry filed on August 21, 2006.
26. The Guardian ad Litem recommends that legal custody of the child be granted to

the auut, Kathy Richards.
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Ms, Lairson objects to the Magistrate's Decision claiming the Magistrate's
finding of "no suitable relatives" was not supported by the evidence because Ms.
Richards was a relative suitable for placement. Ms. Lairson furtlter claims the evidence
does not support the Magistrate's finding that legal custody to Ms. Richards was not in
the best interest of the child. Ms. Lairson claims said child has bonded with Ms.
Richards and that the Magistrate failed to consider whether permanency could be
achieved without granting permanent custody. Ms. Lairson claims Ms. Richards is
capable of providing a legally secure placement, and there are no justifiable concems
keeping Ms. Richards from achieving custody. Ms. Lairson futther asserts the Guardian
ad Litem recommends legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and llere whereabouts could
have been easily detennined.

Ms. Richards objects the Magistrate's Decision claiming the Magistrate made no
express finding of best interest, and therefore the Magistrate Decision must be rcjected.
Ms. Ricl ards claims there is an abundance of evidence that shows a bond between said
cl ild and Ms. Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidence that supports the ftnding that she is not suitablc for

legal custody of said child.

The Agetlcy responds to the objections claiming lhc Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly came to the decision that
permanent custody was in the best interest of said child. The Agency claims the
Magistrate considered Ms. Richards as a possible option, but ultimately decidei
perrnanenl custody was itr the best interest of the said child. Furthcr, the Agcncy claims
Ms. Lairsmi was properly served by posting because a diligent search for her location
was conducted and proved unsuccessful. Further, Ms. Lairson Iras not liad any c.ontact

with the Agency or her child since August 2, 2006.

Upon tllrough review of all of the objections, transcripts, and lhe availablc record,

the Court hereby OVERRULES Ms. Lairson's aud Ms. Richard's objectiotis. The Coml

ftnds Ms. Lairson was properly served under the circumstances of this case. The local
rule 5.29 for Montgomey Court Juvenile Court requires service by mailing to tlre last

known address as well as by posting in a public placc. The record shows several notices
were mailed to several former addresses and a diligent search was conducted, which clid

not locate Ms. Lairson. (Tr. Pg. 155-156). Furlher the Court finds the Guardian ad Litem

was also unable to locate or contract Ms. Lairson prior to thc hearing. (Guardian a(i

Liteni Reporl filed August 9, 2007). Senrice by publication is sufficient where the
motliet-has a Iiistory of sporadic conduct and was unable to oblain stable housing or

provide the Agency with an address to send notices. See In re C'otvling, 72 Ohio App.3d

499 (1991). Tlrc Court finds Ms. Lairson was properly.served undor the circumstances of

this case tluough mailing and posting. Upon finding that service was proper the Courl

advances lo the pertnanent custody analysis under R.C. § 215 1,414.
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Pursuant to R.C § 2151.414(B)(1), the Court may grant permanent custody to the
agency that filed the motion if it is in the best interest of tlie child to grant permanent
custody to the agency, and one of four condilions listed in the statute also apply. In order
to grant perrnanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(l)(a) requires the Court to find that child cannot be place with the either of
the child's paretrts within a reasonable time or should not be placed with the parents, if
the child was riot abandoned, orphaned, or lias not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) requires only that the
child be abandoned. A finding of abandotunent, for the purposes of petmanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety
days. R.C.§ 2151.011(C).

In the present case, ttte Coutt finds Ms. Lairson has abandoned said child because

she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156). Further, Ms. Lairson has failed to contact the
Agency since August 2, 2006, attd her whereabouts are currently unknown. (Tr. Pg. 155-

156). The Cotnt finds R.C § 215 t(B)(1)(b) is satisfied, and therefore the Court finds the
analysis of R.C. § 2151.414(E) is not necessary in said matter. The Court declines to
address whether or not thc child can be placed wittr the mother within a reasonable period
of time in accordance with R.C. § 2151.414(E), and further, shifts focus to the best

interest analysis.

Pursuant to R.C. § 2151.414(D), in determining the best interest of a child the
court shall consider all relevant factor.s, includittg, but not limited to, the following:

(1) The interaction and interrelalionship of the child with the child's
parents, siblirrgs, relatives, foster caregivers and out-of-home providers,
and any other person who nray significantly affect the ehild;

(2) The wishes of the child, as expressed directly by the child or tluough
the child's guardiau ad litcm, with due regard for the inatmity of the child;

(3) The custodial history of the child, includiug whether the cttild has

been in the tcmporary custody of mie or more public children services
agencies or private child placing agencies for twelve or more months of a

consecutive twenty-two month period ending ott or after March 18, 1999;
(4)'rhe child's need for a legally secure permanent placement and

whether that type of placement can be achieved without a grant of

permanent custody to tlte agency;
(5) Whether any of the factors in divisions (E)(7) to (11) of this section

apply in relation to the pareuts and child.

Opon careful analysis of all the relevant factors listed in R.C. § 2151.414(D), the

Coutt finds granting pennanent custody of said child to the Agency is in the best interest

of said child. "I'lie Court finds said cllild has nol had any contact with Ms. Lairson since

August 2, 2006, but has regulady visited Ms. Richards. (Tr. Pg. 156, 166). Said child

seems to have bonded with N4s. Richards and her older cousin A4al.hew tluough sfe.ady



visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custody to the Agency.

Further, the Court frnds said child's wishes are not applicable because said child
is too young to express suctr opinion. FIowever the Court finds the Guardian ad Litem
recotnmends the Court deny permanent custody to the Agency and grant legal custody to
Ms. Richards. (GAL Report filed August 9, 2007). The Court 6nds the GAL Report
weighs against granting pennanent custody to the Agency.

The Coutt finds said child has been placed in the same foster home since June 1,

2006, and has been able to enjoy a sense of pertnanency. Conversely, the Court finds Ms.

Lairson is incapable ofpetmanency, attd Ms. Richards nearly lost visitation rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards lras demottstrated appropriatc

visitation witli said child during supervised visitation, but quickly violated Court Order
when the Courl allowed said child to visit her at her honie. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robett Maxwell against Court Order a
short time after the caseworker dropped said child off for visitation. (Tr. Pg. 167-169).

Therefore, the Court finds the child's placenient history weighs in favor of granting

pertnancnt custody to the Agency.

Further, the Court finds the Poster parents have provided a safe and loving
environrnent, in which there is a reasonable expectation of adoption and penuanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with perrtranency, and the
Court cannot clearly determine whether Ms. Richards can provide pertnanencY for said
child. Ms. Richards has done well wtren visiting with said child at supervised visitation,
but failed to show the Coutt stle can adequately maintain custody of said cltild outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said clzild's best chance for
permanency is adoption, and lherefore this factor weighs in favor of granting petTnanent

custody to the Agency.

The Court finds R.C. 2151.414(l:;)(10) is applicable in the present case because

Ms. Lairson has abandoned said cliild, and therefore this factor weighs in favor of

granting petmauent custody to the Agency.

While said child Iras boncled with Ms. Richai'ds and the Guardian ad Litem

recommcnds Icgal custody to Ms. Richards, the Cornt does not consider these factors to

be as significant as said child's nced for pemianency. Further, the Court is not reqriired

to consider placement with a relative before grsmting pemnanent cuslody lo lhe,State,

where the child is not otphaned. See In re Leoncerd, 1997 Ohio App. LEXIS 1698 (t2

Dist. 1997). Tlre Court finds penuanent custody with the Agency will give said child her

best cliance at permanency. The foster parents have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr. Pg. 50-

56). Said child has botided with the foster parents, and there is a reasonable expectation

of adoption by the fostcr parents, (T'r. Pg. 50-56). Accordingly, upon review of the
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factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody to the
Agency is in the best interest of said child.

With the above detemunations, the Court hereby adopts the Decision of the
Magistrate, as its own, with all the provisions and requirements contained therein, and
hereby makes the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

ENDORSEMENT

Copies of the foregoing order were entered upon the jotunal and inailed to counscl of
record andlor the parties oi) the date indicate

;/

7UDGE NICK 1'7^, C^erK o'f the Juvenile Court
! 3 2^G^

Dy'--- Datc_- , _ _- ---- -

MCCS, ATTN: Mandated Seivices, 3304 Nortli Main Strect, Dayton, Ohio 4540.5
Assistant Prosecutiug Attorncy for MCCS, CPU
7es.sica Lairson, 24 Huffman,Ave., Dayton, Ohio 45403
Kathy Richards, 807 Sagamore Avenue, Riversidc, Ohio 45404

Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Hempfling, 318 W. Fourth St., Davton, Ohio 145402

Dayton City Schools, ATTN^ Christine Pniitt, II S South Ludlow Street, 2"d Floor,

Dayton, Ohio 45402
Citizen Review Board
Magistrate Maciorowski
Cluis Kuntz, Bailiff
Daniel Scbubert, Law Clerle
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OHIO
JUVENILE DIVISION

DOB 12/2912005 JC NO. F 2006-5550 013; G 2006-5550 OF

Jttdge Nick Kuntz
Magistrate Michelle Maciorowski

AMENDED
MAGISTRATE'S DECISION AND
JUDGE'S ORDER GRANTING THE
MOTION FOR PERMANBNT CiJSTODY

PROCEEDINGS

This case came before Magistrate Michelle Maciorowski on August 14, 2007 in the matters of the motion for
pennanent custody (OB) filed on April 4, 2007 by Montgontery County Children Services and the motion for legal custody (OF)
frled on July 17, 2007.

Flizabeth Orlando, the Montgomery County Assistant Prosecuting Attomcy for Montgomery C:ounty Clri ldren Services

was present. The mother, Jessica Lairson, was not present and she was rcpresented by Atlomey Richard Lipowicz. The

Guardian ad i.item, Viiginia Vandenbosch, was present and had filed a timely report. Richard Hempfling, Attornev for

Maternal Aunt, was prescnt. Kathy Richards, matenial aunt, was piesent. Stacey Kecton, the MonlgomelyCounty Children

Services casewnrker, was also present for tlre hearing.

The motton for legal custody (OF) be and ]reroby is denied.
All parties wer<: served and the case is othenvise properly before the Court.

FINDINGS OF FACT

I. The allegations contained in tbe motion are found to be true.
2. Margaret D. Maxwell, the above-captioned child is a minor child, was bom on December 29. 2005.
3. Her birth ecrlif^calc indicates that Jessica Lairson is the niother of the child. She is the same person listed in the

pleadings.
,}_ While there is no legal father of the child, there is an allegerl father of the child Those circumslances are as

follows: Several men have conrpleted genetic testing and none have been foun(i to be the father.

5. The Agenc), has macle reasonable effoits to:
a, prevenl lhe removal of the child froro lhe child's home;
b to eliininale the continued removal of the child from the child's home; anrl,
c. make it possible for the cliild lo retum home.

6. The Agency has niacle reasonable cffort, to implement and finalize the pcrnianency plan.
7. The relevant services provirled by the agency to thc family of the child are: case management, subslitute foster

c-are, inforniation/referral and aliome study,
8. Thosc- sen=iees did not prevent the removal of tlte child From the child's honre or enable the child lo rclurn home.
9. There arc no relative.s or notrrelatives suitabfe to care for the child.

10 The chilcl has beon in foster care since lwte I, 2006 . The child ha.s nol bceu in (oster care I'? or more rnonths out

of lhe last 22 nronUls
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11. The child is not able to be placed in the home of the mother in a reasonable time.
12. The tuother failed to respond to the services due to signiftcant substatice abuse problems and housing issues that

have not been addressed, mental health issues and inability to demonstrate parenting skills.
13. The mother has failed to remedy the conditions causing the child to be placed outside the home.
14. The mother is unwilling to providc, food, clottring, shelter, and other basic needs.
15. The motlrer failed to regularly support the child fmancially.
16. The mother failed to visit or conmmnicate with the child.
17. The mother has abandoncd the child.
18. The mother has a drug problem severe enough to interfere with the care of the child into the foreseeable future.
19. The agency has attempted to contact and involve 8re alleged father of the child with the reunification process.
20. The alleged father has not provided any carc, interest or financ.ial support for the child.
21. The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment a treatment;
b. Obtain a mental health assessment;
c. Obtain stable housing and income;
d. Have visitation with the child; and,
e. Sign appropriatc releascs of infomration;

22. 'Phe tnother did not complete the Case Plan as indicated.
23. Reunification of the child with the mother is not possible within a reasonable period of time, as the mother has had

no contact with the child infomiation an extended period of tinie and has taken no action to become appropriate to

parent the child.
24. Tlrere is reasonable expectation of adoption.
25. In accordance witli §2151.04 of the Ohio Revised Code, [lie child was found to be dependent by entry filed on

Attgust 21, 2006.
26. 7'he Guardian acl Litem reaomtnends legal custody to the aunt, ICalhy P^ichards.

CONCLUSIONS OF LAW

I. In accordatrce with §215 L414(E) of the Ohio Revised Code, there is clcar anrl convincing evidcnce that the child
cannot bc placed with the mothcr andlor father within a reasonable time because the mother has had little to no
contacl wilh the child in the past year and has taken no action to become appropriate. It is not in best tnlcrest of Ilie
clrild to be in the care of the mother.

2. In accordance with §2151.414(D) of the Ohio Revised Code, there is clear and coovincing evidence that the child
cannot he placcd with the niolher andlor fathcr within a reasonable time.

3. Reasonable efforts wcre made to eliminate the child's continued removal from the home.
4_ The Courthas considcred all the arguments in this action. rllthough the Court believes 141s. Richarrls does love this

child, tlie- Couri must be concernedsolely with this child's best interest as it has already bccn detenniued that
reunification with lhe mother i; not xiable. The child has resided for thc past 14 months in thc home of the foster
parents. She is bonded and well-eared for in lhal hoine. 'I'hcre is e strong lil<eliliood of adoption by the foster
family. The Courl cannot hnd thrd it is in the best interest of the child to remove the child from the home she has
known for the majority of her li fe to place her in the home ofa biological relative. In addition, the Court has sotne

onceru with thc veracify of Ms, Richerds conceming her criininal history.

IvIAGISTRA'CIi'S DECISION

1'crmane.nt Custody be tuid here.by is panted to Uluntgomery County Children Servic.es.
2. Theformerordergrantingtcmpoiarycuslodyto^lonlgrnneryCounhf'hildrenScivicesbe-andherebyislcminaled.

3'Che- natural, legal, or adopttve parcnls are dh e,ted of an^, and all parental rights, privileges, and obligations,

induding all residual rights and obligalions- n
YI



1

ENTRY
JC NO. F 2006-5550 OB; G 2006-5550 OF

Page 3

4. An updated case plan is to be submitted as an atnendrnent.
5. The Dayton City School District is ordered to be responsible for the cost of educating said child, including but not

limited to, any sutnmer courses or tutoring sessions, because at the time ofremoval, the parent of the child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

6. An Annual Review/Pemunency Planning Ilearing will be held on March 10, 2008 at 10:45 a.m. before the Citizen
Review Board, Juvenile Justice Cettter, Room 262, 380 W. Second Street, Dayton, Ohio 45422.

7. The Guardian ad Liten shall serve on this case tmtil an adoption is tinalized.

MAGISTRATE MICHELLE MACIOROWSKI

Magistrate Miclrelle Maciorowski

JUDGE'S ORDER ADOPTING MAGISTRATE'S DECISION
Thc above Atagistrate's Decision is hereby adopted as an Orcler of this Court. The parties have fourteen (14) days to

object to this clecision aod may request Findings of Fact and Conclusion of Law pursuant to Civil Rtdc 52 and Montgomery
County Juvenile Court Rule 5.1 1.2. A party shall not assign as error on appeal the Court's adoption of any ftnding of fact or
conelusion of law, in that decision, unless thc pal-tytimely and specifically objects to that fnding orconclusion as rcquired by
Juvenile Court Rule 40(E)(3).

IT IS SO ORDERED_

JIJDGR NICK KUNTZ

Judge Nick KunP/.

ENDORSEMENT. "Phe Clerk of Courts is hareby directed to serve upon all partics not in dcfault for failure tu appear, notice of

the judgement and its date of entry upon the journal.
NOTICE OF EINAL APPEALABLE ORDER

Copies of Ihe forcgoing Entryand Order, which mav be a Final Appealable Order, were enlered upon the joumal and
mailed to the partic.s inclicated below, via rcgular mail, on or within three (3) da5ls of ihe time sltunped date on this Order.
JUDGE NICK KUNTZ By: J Petrella De up t,^,Clqk̂ , Juvenile Division

MCCS, ATTN: Mandated Services, 3304 North Nlain Street, Dayton, Ohio 45405
Assistant Prosccuting Atlorney for MCCS, CPU
Jessica L.airson, 24 Huffinan Ave.: Dayton, Oltia 45403
Attorney for Mother, Kichard A.F. Lipowicz, 130 West Second Streel, Suite 1900, Dat4on, Qhio d5402
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STIPULATTON

The parties herein hereby stipulate to an extension of time of twenty days to file the

Brief of Appellant, Kathy Richards. The new date for filing said Brief shall be Apri127, 2009.

APPROVED:
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I hereby certify that a copy of the foregoing was setved upon Joluma M. S.hia,
Attomey for Appellee, Assistant Proseeuting Attorney, 301 West Third St., Fifth Floor,
Dayton, Ohio 45422; Richard A.F. Lipowicz, Attoruey for Mother,130 West Second St., Suite
19002 Dayton, 01uo 45402; aud, Virginia C. Vanden Bosch, Guardian ad Litem, 9506 West
State Route 73, W ilmington, Ohio 45177, by ordinary U.S. Mail, this 3 day of April, 2009.
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2151.414
TITLE .[21] XXT COURTS -- PROBATE -- JUVENILE
CHAPTER 2151: JUVENILE COUR'I'

(A)( I) Upon the f l ug of a ntolion pursuant to section

2151.413 of lhe Revised Code for pennanenl costodv of a

ehild, the coun shall schedule a Ilearing and give notice

of the filing of lhe tnotion and of Ihe hearing, in

accordance with section 215 1.29 of the Revised Code, to

all patties to 11tc action and lo Ihe child's guardian zd

litern. The nolice also shall contain a full explanalion lhat

the gianting of pennanenl custody pennanently divests

the palents of their parenial righls, a lull explanalion of

Iheir righl lo be represented by counsel and to Ilave

collllsel appuintcel pursuant to Chapler 120. of the

Revised Code if Illey are indigent, and Ihe name and

telephane number of the court enlployee designated by

the coun pursuant to section 2151.314 of dte Revised

Code to airange for he prompt appoinnnenl of counsel

for indigenl persons.

The comt shall conduct a Itearing in acc'uidancc tvith

section 2151.35 of the Revised Code to deterntine if il is

in the best interest of dte child to pernianenlly tenninatc

parental righLs and grant permaneni cusiudy to 1he agency

that filed the motiou- The adjudicalion thal he child is an

abused, negleeted, or dependent child aud any

dispositionul arder that has becn issued iu Ihe case under

secliou 2151-353 of the Revised Code pursuanl to the

adjudication shall nut be readjudicaled at the hcariuv and

shall nol be affected bc a deuial of Ihe inonon Inr

pennxncntcusmdy-

unda lhis chapter and does not provide arry basis for

a0.acking lle jwisdiction of lhe court or 1he validity of

any arder of Ihe coun.

(B)(1) Except as provided in division (B)(2) of this

seclion, Ihe coun may grant pennanenl custody of a child

to a movanl if lllc cotm detennines at tlre hcaring held

pursuanl to division (A) of this section, by ciear and

eonvincing evidenec, Ihat it is in the best interest of the

child lo grant pernlmlent custody of Ihe child lo Ihe

xgcocy Illat filed Ihe Inolion for pennanenl custody and

lhat aoy of tlle following apply:

(a) The child is nol abandaled or orphaned, has not

heen in the tenrporaq custody of one or tnore public

children services agcncies or private child placing

agencics for cwelre or nlore months of a consecutive

nventy-nvo-momh perioel, or has not been in the

lemporary cuslody of one or more public children

services a;encies or private child placing agencies for

nvelve or nlore months of a conseculive In•enty-two-

nlunlh period if, as described in division (D)(I) of sectiun

215 1-413 of the Revised Code, lhe cltild was preaiously

in the leniporap, custody of au equivalertt agency in

anutber slale and dle child caimol be placed with eitller

of Ihe child's parents within a reasonable lima or shotdd

nnl he placul svith Ihe child'.s parents

(b) Thc chdd is abzndatcd

(2) The coun shall hold Ilie hearing scheduled

pm'suanl to dicision (A)(l) of this seclion nol lalcr than

one hundicd bventy days aftcr Ilic agency files Ihe inotion

fur peruanenl cuslody, except Ihal- fnr good cause

shmvn. Ihe coun map conlinuc lhe heutiuo for a

reetsanable penod of lime heyand the eoo-hmidicd

Iwenty-day deadline The comi zhall issue an erclcr Ihal

granis, cleuies, or othernvise disposes of the moGon lor

pemlanem cuslodv, and jourunli'r.c lhe onlei, nol latcr

than Iwo htmdred days a Iter Ihe agenc)lilet he n^auou.

If a motion is inadc tmdc divainu (DIf2i of sdclinn

2151.q1l of Ihe Recised Code znd ne dispenounal

hcanns{ lua bccn heW In the casc thc coun mzchcui ic

molion in Ihe dCposilional hciriag requirnl hp divismn

(B) of scelion 21?135 uf the Revisal ('.ode Illhe courl

fssues an mdcr puausnl Io scctim) 2151353 of Ihc

Revised Code gianling pennanenl custodv of Iha ChIW lo

Ihe agenre Ihe courl shall inmtedialclY dinnis.s Ihe

motion made mtdei dicision (f))(d) of secliou 2151-113

oCihe RevLsed Coclc_

The ieilure. of hr cotnl lu coniplv cshh thc linie

pericd. °cl fnrlh io di nien (,AI( I cf In; sedion ICe.

not affect Ihc authnilhof the cowl In ssoe aup mder

(c) fbe child is orphaned, and thcre are no relatires of

lhe child rvho are able lo lake pelmanent cnstody.

(d) The child hus been in lhe temporap• custody of

one nr niere public chilArcn scrvices agancfes or pnrzlc

child placiog agencics foi Iv:elce or nmre nionths uf u

conseculire hvenly-nco-monlh period, or Ihu ahild has

bcen in lte lunporwy custody of one or more public

children services agcncies or pnvale child placing

agewies for Ilvelce nr more ntonths of a consuulive

Iv.^e.n11'-IV:omonih pr.ried and, as desa'ibed in division

f Dl( I I of scctmn 21 ? I-113 of Ihe Revised Code, Ihe cl uld

,cus pm;'ioucy m Ihc Icnipurarv cuslody of an cquivalcnl

aSepc'v in anolhcn' slalc

for hc pur{roscs of dicision (f31(1) of Ilris sectioli, a

child shall be considered to havc cnlcred dlc Icmporary

aislwly of ,w ageoc•; an Ihe ead iei uf Ilie d'ate dle ch ild is

adjudicaled pursuanl lo sechon 2151 2g of Ihe Revised

Code nr he date Ulal is sixq^ davs afier the rentoval of Ihc

child finnl home.

(7-) Willl iespcrtl to a ntotion madc pmnianl lo

h rwn fll}f'i 1f ;eclion 2151.J13 of Ilte pu'sd Code.

)
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the court sholl grant pennanent custody of the child to tlle

movant if (lie couit delennines in accordance with

division (6) of this section diat the ehild cannot be placed

wilh one of Ihe child's parenls within a reasonable tirne or

should nol be placed wilh either parent and delemones in

accor(hmce wilh division (D) of Ihis sectiou thal

perlnanent custody is in Ihe child's besl inleresl.

(C) fn making the delerminalions required by (Itis

section oi division (A)(4) of seetion 2151.353 of tlte

Revised Code, a court shall nol consider thc effect the

granting of perr»aneN custody lo the agency would have

upan any parcnl of the child. A written reporl of the

gualclian ad litem of Ihe child shall be submilted to the

coun prior lo or al the time of the beanng held pursuanl

to rlivision (A) of this section or seclinn 2151.35 of the

Revised Code but shall nol bc submilted undcr oa1h.

If the court granls permanent custody of a child lo a

movant nnder this division, the court, upon lhe request of

any parly, shall Gle a wntten opinion setting forth its

findings of fact and conclusions of law in relalion to the

proceeding. The coull shall not deny an agency's motion

for permanenl custody sotely 6ecause the agency failed to

iinplemenI any panicular aspect of lhe child's case plan.

(D)( I) In delel'mining the liest interest of a child al a

healing held pulsuant to division (A) of Ilris sect{on or for

Ihe purposes of division (A)(4) or (5) of section 2151.353

or dlvislon (C) of section 2151.415 of Lhe Revised Code,

lhe court shall consider all relevarnl factors, including, bul

not limiled la, Ihe follorcing:

(nl 1 he inleraclion and inlerrelalionship oflhe child

wilh Ihe child's pnienLS, siblings, relalices, fo.sler

caregkeis oncl oul-al=home pinviders, and anv olher

pcrson who mmsi¢niGcanlly affect Ihe child'.

(b) Tlm sr'ishes of tlre child ns expressed directly by

Ihe chld or Ihruugli Ihe Child's guardian ad lilem, r:ilh

due re3Rid for Ihe inalwily oflhe child

(cq Thc aulodixl hislan of Ihc child, including

Mhelhcr Ihc child has becn in Ihe lemporaiy cuslody of

one or inorc public chddren services ageucics or prisale

child placin; agencies for Iwelve or more mon(hs of a

eonsccwirn nrenly-Irro-monlh period, oi Ihe ehlrl Ims

bcen iu Ibe lempnrar; cuslod)' of onc or moie pubfic

ehlldren satiiccs ageneies or pricale ehild placing

anenci-r fnr lucl.e nr nwre monlhs of a cousecullve

Istenr,-trsro-moolh period end, as deccnbed in division

(D)(I) of section 2151.41) of Ihe Revised Code, thechild

was preriousle in Ihe Iempolnry cuslody of an eqtnvalent

a'^GUCy u0 a1101herSlal¢;

((I ) T he chlld's nced far a legally secuic pennanenl

placcnrr,nl ancl Mhed)cr Ihal lVpc of placn'nenl can bi.

achie^rd ^rilhoitl a4iant nf promanel cusloJY ln Ihc

anenct'.

n dii-isions LG1f7i toc ^Af Ihe ((KYOa

(I I) of Ihis section apply in relation to Ihe parenls and

child.

For Ihe pnrposes of division (D)(I) of (his seclion, a

child shall be considered lo Irave enlered the lentpolzly

custody of an agency on Ihe earlier of the date Ihe chdd is

adjudicaled pursuaN lo section 2151.28 of the Revised

Code or the date thal is sixty days afler Ilie removal of Ihe

child from Itome

(2) I( all of the following apply, pennanenl custody is

in the besl interesl of Ihe child and Ihe coun shall conrnlit

the child to Ihe pennancnl cuslody of a public children

services agency or pnvale child placing ageocy:

(a) The coun delemiines by clear and convincing

evidence Ihal ene or more of Ihe faclors in dicision (E) of

this secUOn exisl and Ihe child cannot be placed rvitli one

of Ihe child's parents wilhin a reasunable time or should

riot be plaeM wilh eilher parenl

(b) The child has beeu in an agencys cuslody for two

years or longer, and im longer qualifies for leinporary

cuslody pursuanl lo division ( D) of seclion 2151.415 of

the Revised Code.

(c) "Ilte child does nol meel Ihe requirements for a

planned penuanenl living arrangemvtt pursuanl la

division (A)(5) orsection 21 51.353 of Ihe Revised Code.

(d) Piior ln Ihe disposilional hearing, na relalive or

other inlereslcd person Itas filed, or has be'en idenlif^ed in.

a molion for legal cuslody, of Ihe child

IE;) In (Ielenninine al a hearing lield pursnaul In

division (A) of Ihis seclion ui for the pwposes of dirision

(A)(4) of seclinn 21)1 353 of the Recised Code uhedrer

n child cennol be placal seflh eflher porenl wilhin a

ieasouable perlod of liine or should nol be placcd rvilli

tlre pmenls. Ihe cowl shall consider all rclevanl esrlence

If the c-omt delermincs, hc cleur and couvincing midence,

al a heaing helil pursu;nn lo dir-ision (,A) of Ihis seclion

ci fm' Ihc pmpescs ul Aivisiou (,A)(41 of section 2151.i51

of Ihe Recisal Code Ihal oue or more of lhe follomiug

exist as lo each of Ihe child's paren6. Ihe comi shall enlcr

a Gnding Ihal lhe child cannol be plucal xilh either

parcnl wilhin n rezsonablc liine or should nol be placed

with eilhcr pare.nl

(I) Follntsmy Ihe placemcnl of Ihe child miside the

child's bonic wd uonvilh.landing_ rcascimblc casc

planning and diligem cff(nls bp Ihc ligcncy lo a.ssisl Ihe

pare.nLS tn rrntedy Ihe problents lhal iniliallv caused Ihe

ehild lo he placed oulside die hoine, Ilic parenlIlas failed

continuously and repezledhIo subsPaillially renredy Ihe

cmiditious enlsing lhe child (o be plrrec+l uulside Ihc

chld's holoe. hn delennlning tvhcllier the paienls have

subslanlixllv icmedieJ Il.ce condilions, Ihe coun shall

consider parcN.d itlil¢alioo of nodical, ps'pchiauic,

I.,ycholneical md ^Ihci ' ocul anrl rehabiIilali^e sei.ices

md material rc.,nwres Ih;n ie madc nv'ailihle br ihr.



pafents for the pwpose of changing pflrenlal conducl lo

allow them to trsume and mainWin parenial duties.

(2) Chinnie ntcntal illness, clnonic emotional illness,

nicnlal relardalion, physical disa6ilily, or chemic;d

dependency of the patenl Ihat is so severe Ihat it Inakes

Ihe parent unable to provide an arle)uate pernranenl home

for the child a1 Ihe presenl lime and, as anticipated, rvilhin

one year after the courl holds lhe hearing pursuanl to

elivision (A) of this section or for Ihe pwlwses of rlivision

(A)(4) of section 2151 353 of the Revised Code;

(3) The parent comntitted any abuse as described in

section 2151.031 of the Revised Cocle againsl the child,

caused the cbild to suffer any oeglecl as described in

section 2151.03 of Ihe Revised Code, or allowed the chikl

to suffer anv neglecl as descnbed in section 2151.03 of

the Revised Code belween Ihe date thal Ihe original

complaint alleging abuse or neglect was fded and the dale

of Ihe fdiug of Ihe motlon for pennanent autody;

(4) The parent has dentonstraled a lack of

commiuneol towaid the child by failine to regularly

supporL ^-isit, ar commmnicate tvith the child when nble

to do so, or by atlicr actions showing an nnwillingness lo

provicle an adequale permxnenl hoine for Ihe child;

(5) The parenl is incarceraled for on offense

commitled against Ihechild or a sibling oflhechild:

(6) The paicnt has been ennvicted ofor pleaded gullty

to au offense under division ( A) or (C) of seclion 2919.22

of under seclion 2903.16, 2903.21, 2903-14, 2905.01.

2905 .02- 290i01, 2901 .1-1. 2905_05- 290 07. 2907.08,

29(17.119. 290712. 2907_21_ 2907 27.190 23, 2907-25.

2907.71. 2907J2. 2007321. 29(17322, 29071Z,

2911 01_ 2911.02, 2911-11. 2911,12. 2919.12. 2919.24,

2919-25, 2923 I]_ 2923.13, 2923 161, 2925-02, or

3716.11 of lhe Revlscd Code and Ihe child or a sibling uf

the child tvas a victim of Ihe offense or lhc paicnl has

been coirvicled of or pleaded guihy to an offense under

seclial 2961.09 of ihc Rcvised Code, a "bling of Ibe

child tvas the Iiclhn of the affensc, and Ihe palcnl Oho

conmiitteel tlte offeirse poses en on;oing danger to Ihc

child of a sibliog of lhechild.

(7) The parent has becn canvicledoforplended ¢uiI

to one of the follirc: iu2-

(aI in olfcose undcr scctiuu 2903 . 1111 _ 2901.(12, or

290;(!1 of the Rteised Code or undct an edatiug or

fornter hiw ol ihu smlu, bny nlhei slate, 01 the Unilal

States Ihal is substanlially exluivnlenl lu ao offense

desc-ribed in those seclions and Ihe wclinl of tbe offense

was a sibhng nf the child or Ihe vichm was anmhcr cltild

wlm lived In die parcnfs household at Ihe tinie of th<

offense;

(b) r,n nffen.se under section 2903-1 1 29177.12, or

2901_I of Ihe (?eei^d Code oi und,i tn elV.ling ot

fGrnmi lers, oI ihis sPrth. wty plhcr elale, or Ihc UnitUJ

Stales lhal is subslantially equivalenl to an offense
described in Ihose sections and the victim of the offense
is Ihe child, a sibling of the child, or another child who

liecd in Ihe parenl's household at the linte of tlte offense;

(c) An offense under division (B)(2) of section

2919.22 of Ihe Revised Codc or under an exisling or

foriner laiv of Ihis slale, any other stale, or Ihe United

Slates thal is substanlially equivalent lo Ihe offense

described in Ihal section and the ehild, a sibling of Ihc

child, or another child who lived in the parent's bousehold

at the time of the offeose is the victim of the offensc,

(d) An offense mider section 2907.02, 2907.03,

2907.04, 2907.05, or 2907.06 of tlte Rcvised Code or

undcr an existing or former law of lhis state, any olher

slate, or the United Slales that is substanlially equivalenl

lo an offense described iil Ihose sections and the victim of

the offense is the child, a sibling of the child, or anolher

child wha lived in the parent's household at the linte of

Ihe offense;

(e) A conspiracy or attentpt to conrmil, or cotnplicity

In commitling, an offense described in division (E)(7)(a)

or (d) of Iltis seclion.

(8) The paienl Itas repeatedly rvithheld medical

Ircatntent or food from Ihe child when Ihe parent has Ihe

mcans to provide Ilhe trcavnent or food, and, in Ihe case

ur v'ilhheld medical ucaoncnl, Ihe parenl withheld it for a

puipose ather iltan tu treat Ihe physical or tncnlal illness

or defecl of Ihe child by spirilual nieans through praycr

alane in nccordance with the Ienets of a recognized

religious bady-

(9) Tlie parem has placerl the child at substantial risk

of hann nvo ot inoie limes due to alcnhol or drugabtae

aud Itas rejected Ireatntenl tv:o or Inore tirtme.s ar refused

to panicipate in ftntller lreatment two or more limcs after

a case plan issued pursuanl lo seclion 2151-412 of the

licviserl Code requiring Ireaenenl of lhe pamin was

iounialrted as pan of a disposilional order issuel with

respecl lo the child or all order was Issued bv any ulher

couii tequiring h'eatmclll of Ihe parenf

(10) The parent has abandmted the child

(I I) The pment has had parental rights involuntarily

termiuated with respecl to a sibling of Ihc c,itild pmsuanl

to this sectiou or saclion 2151.}53 or 2151-415 of lhc

Rc^ised Code, or tinder an e::i5ling or fonncr Iatc of Ihis

stnte, miY other siale, or lhc Uniled Slntes Ihal is

subslantially equivalenl to tho;e sections, and 1he pnrenl

has failed to provide elcar aud conviucing evidence to

prove Ih'al, nolteithstanding tlie piior terntination, Ihe

pxrcnl crm pmvide a legally secwe peimmllenl placemenl

tnid adttluale care for lhe health, welfaic, and safety of

Ihe.child.

(12) "fhe porent is incarceraled al Ihe limc of Ihe filiug

.rf the motion ILr pernrznent 'uslody or the dtsposilionnl

/"7 , '211/ p



healing of the child and will not be available to care for

the child for a1 least eighteen ntonths after the filing of

llte ntotion for pernianeatl custody or the dispositional

heliing.

(13) The parent is repeatedly incarceraled, and Ihe

repealed Incaicerallon prevenls the parenl Gnm providing

care for the cltild.

(14) Tlte parent for nnv rcason is unwilling lo provide

food, clothing, shelter, and olher basic necessities for the

child or to prevent lhe child fromn suffering physieal,

emotional, or sexual abuse or pltysical, emational, or

inenlal neglecL

(15) llte parenl has conintitled abuse as described in

section 2151.031 of lhe Revised Code againsl the child or

caused or allmved Ihe child to snffer oeglect as deseribed

in sectlon 2U1.03 of the Revised Code, and lhe cotut

delermioes thal Ihe seriousness, nalwe, or likelihood of

recunence of the abase or neglecl nrakes the child's

placemenl tvilh the child's parent a Ihreat to Ihe child's

safetr

(16) A nv olher factor I he eourt considers relevanl.

(F) The parents of a child for whom the court Las

¢sucd an ordcr gnnting pennancnt cuslody pursuani to

lhis seclioit upon the issuance of the order, cease to be

parties to the aclion. This divisiou is not inteuded to

eliminate or restrict anv' righi of the pareuts to appeal lhe

grunting of pennanenl cusrody of Iheir child to a inovant

pu rsaant 10 this 5ecli0 11

Lffeciit e Date 10-(li 2fflil: 20(18 S61 63 05-1 4 -2(I08;
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