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EXPLANATION OF WHY THIS CASE IS A CASE OF
PUBLIC AND GREAT GENERAL INTEREST

This appeal raises three issues of great public and general interest: (1) whether an
employer may enforce a neutral and consistently applied leave of absence policy that contains a
length of service eligibility requirement; (2) whether the anti-discrimination provisions of R.C.
Chapter 4112 require that employers provide maternity leave to all pregnant employees,
regardless of the reasonable terms of their leave policy; and (3) whether the burden-shifting
framework established in McDonnell Douglas Corp. v. Green (1973), 411 U.S. 792, 93 8. Ct.
1817 (hereinafier "McDonnell Douglas"), uniformly applied to discrimination cases under Ohio
law, likewise applies to pregnancy discrimination cases in Ohio,

R.C. Chapter 4112 prohibits discrimination on the basis of pregnancy; it does not address
the issue of maternity leave. The decision of the Fifth District Court of Appeals misconstrues
Chapter 4112 to require all Ohio employers, regardless of size and regardless of the provisions of
their leave policies, to provide maternity leave to all employees regardless of their length of
employment and regardless of whether they otherwise qualify for leave. R.C, 4112.01(B) states
"Women affected by pregnancy, childbirth, or related medical conditions shall be treated the
same for all employment-related purposes * * * as other persons not so affected but similar in
their ability or inability to work. * * *"] (emphasis added) The Fifth District held that R.C.
4112.01(B) requires requiring preferential treatment of pregnant employees by mandating that
they be granted maternity leave, regardless of whether they are eligible for it, while other
employees who are temporarily disabled from working but ineligible for leave would not be

required to be given the same treatment. The holding of the Court of Appeals removes all
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discretion from Ohio employers to determine what requirements or limitations they can include
in their maternity leave policies.

The question of whether Ohio law mandates maternity leave for all pregnant employees,
regardless of the terms of the employer's policy, is of great importance to Ohio employers.
Neither R.C. Chapter 4112 nor Ohio Administrative Code (hereinafter "O.A.C.") 4112-5-05
supports this premise. Such mandated maternity leave would directly affect the day-to-day
operations of all Ohio employers. The Fifth District’s opinion takes away the right of employers
to make individual determinations as to how to spend their benefit dollars by removing all
flexibility on how to craft their leave policies.

The opinion of the Fifth District Court of Appeals renders invalid O.A.C. 4112-5-
05(G)(5), which expressly authorizes Ohio employers to apply length of service requirements to
maternity leave requests. Instead of recognizing that Appellant, Nursing Care Management of
America d/b/a Pataskala Qaks Care Center ("Pataskala Oaks") had a reasonable and sufficient
maternity leave policy, the Fifth District held that Pataskala Oaks' policy, which provides for
twelve weeks of maternity leave after a year of service, is an employment policy under which no
leave is available, because no leave is available during the first year of employment, and that
therefore the provisions of O.A.C. 4112-5-05(G)(2) control. With this tortured interpretation of
the regulations, the Fifth District held that termination of an employee who requested maternity
leave during her first year of employment constituted pregnancy discrimination per se. If the
Fifth District had harmonized R.C. Chapter 4112 and all of the provisions of O.A.C. 4112-5-
05(G), the court would have concluded that denial of leave to a pregnant employee who was not
cligible for leave under Pataskala Oaks’ reasonable and sufficient maternity leave policy does

not constitute pregnancy discrimination under Ohio law.
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The decision of the Fifth District Court of Appeals conflicts with existing interpretations
of R.C. Chapter 4112 and O.A.C. Section 4112-5-05, and therefore creates confusion and
uncertainty for employers. As the Fifth District’s opinion directly conflicts with the language of
R.C. Chapter 4112, as well as the decisions of other Ohio courts, Pataskala Oaks requests that
this Court provide clarity on this important issue. This issue is capable of repetition and
therefore, in need of decision. Appellant Pataskala Oaks therefore requesfs that the Court accept
jurisdiction and consider the issues presented on the merits.

L. STATEMENT OF THE CASE AND FACTS
A, PROCEEDINGS BEFORE THE OHIO CiVIL RiIGHTS COMMISSION

Tiffany McFec filed a charge with Appellee Ohio Civil Rights Commission (“OCRC” or
“Commission™) and alleged that her employment was terminated in violation of R.C. 4112.02’s
prohibition against pregnancy discrimination. The OCRC found probable cause that Pataskala
Oaks violated R.C. Chapter 4112. After conciliation failed, the OCRC issued an administrative
complaint.

In lieu of the hearing, the parties submitted Joint Stipulations of Fact. The parties
stipulated that, at the time of McFee’s hire, Pataskala Oaks had a leave policy that permitted up
to twelve weeks of leave for those employees that had been employed by Pataskala Oaks for a
minimum of one year, and that Pataskala Oaks has applied this policy consistently to all
employees. McFee requested maternity leave before she had worked for Pataskala Oaks for one
year; her employment was terminated because she did not qualify for leave under Pataskala
Oaks' policy. Approximately four weeks after the birth of her child, Pataskala Oaks' Director of
Nursing contacted McFee and left a telephone message for her informing her a full-time day shift
position at Pataskala Oaks was available and instructed McFee to contact her if interested.

McFee never returned the call.
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Upon these facts, the Administrative Law Judge ("ALJ") found that GCRC failed to
establish a prima facie case of pregnancy discrimination and recommended that 1t dismiss the
complaint. (Appx. p. 40). The OCRC disregarded the ALJ's Report and Recommendation and
found that Pataskala Oaks discriminated against McFee in violation of R.C. Chapter 4112.
(Appx. p. 27).

B. COMMON PLEAS PROCEEDINGS

Pataskala Qaks petitioned for review before the Licking County Court of Common Pleas.
In its appeal, Pataskala Oaks asserted two assignments of error: (1) the Ohio Civil Rights
Commission did not apply the correct legal analysis, and (2) the Final Order is contrary to the
Ohio Civil Rights Commission’s own rules. Nursing Care Mgt. of Am., Inc. d/b/a Pataskala
Oaks Care Ctr. v. Ohio Civ. Rights Comm. (Feb. 11, 2008), Licking C.P. No, 07-cv-00488, at 2
(Appx. p. 18). The Common Pleas Court found both assignments of error to be well-taken,
reversed the decision of Commission, and dismissed the complaint, Id. at 8.

In its discussion of the first assignment of error, the Common Pleas Court applied the
legal analysis utilized in Hollingsworth v. Time Warner Cable (1st Dist. 2004), 157 Chio App.3d
539, 549-550, 2004 Ohio 3130:

To establish a prima facie case of pregnancy discrimination under
R.C. 4112.02, a plaintiff must demonsirate (1) that she was
pregnant, (2) that she was discharged, and (3) that a nonpregnant
employee similar in ability or inability to work was treated
differently. Once a plantiff establishes her prima facie case, the
burden shifts to the defendant to articulate a legitumate,
nondiscriminatory reason for the discharge. Once a legitimate,
nondiscriminatory reason is proffered, the burden shifts back to the

plaintiff to demonstrate that the reason for discharge was a pretext
for unlawful discrimination.

Id. at 3. The Common Pleas Court found that Pataskala Oaks applied its leave policy

consistently to all employees and that McFee was terminated because she did not qualify for
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leave. Id. at 3-4. Accordingly, it determined that McFee failed to make a prima facie case of
pregnancy discrimination. Id. at 4. Further, the Court found that even if McFee made a prima
facie case of pregnancy discrimination, Pataskala Oaks had a legitimate nondiscriminatory
reason for her termination -- its consistently applied leave policy -- and “there were no
allegations that adherence to the policy was a pretext for discrimination.” Id.

In deciding the second assignment of error, the Common Pleas Court addressed the Ohio
Administrative Code regulations on pregnancy discrimination. Id. at 5-8. Contrary to the
OCRC’s arguments, the lower court found that O.A.C. 4112-5-05(G)}6) was inapplicable,
because Pataskala Oaks #ad a leave policy.! Id. at 6. The lower court examined two other
provisions of O.A.C. 4112-5-05, sections (G)(4) and (G)(5), and found that they “clearly
contemplate applicable leave policies, including policies that contain minimum length of service
requirements for leave time.” Id. at 7.

The lower court also examined O.A.C. 4112-5-05(G)(2), which states that “[w]here
termination of employment of an employee who is temporarily disabled due to pregnancy or a
related medical condition is caused by an employment policy under which insufficient or no
maternity leave is available, such termination shall constitute unlawful sex discrimination.” Id.
at 7. The Common Pleas Court concluded that “O.A.C. § 4112-5-05(G)(2), read in light of the
other provisions of section (G), does not require [Pataskala Oaks] to provide pregnancy leave to

an employee who has not met the minimum length of service requirement.” Id.

'0.A.C. 4112-5-05(G)(6) provides, in pertinent part, "Notwithstanding sections (G)(1) and (5) of
this rule, if the employer has no leave policy, childbearing must be considered by the employer
to be a justification of a leave of absence for a female employee for a reasonable period of
time." The OCRC contended that because employees who were employed for less than one
year were not entitled to leave, that Pataskala Oaks did not have a leave policy for those
employees.
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In support of its decision, the Common Pleas Court cited to two decisions by the Ohio
Civil Rights Commission that “previously held that similar minimum length of service
requirements for pregnancy leave do not violate OAC 4112-5-05(G) or RC 4112.02,” as well as
a Franklin County Court of Common Pleas decision. Id. at 7-8, citing Johnson v. Watkins Motor
Lines, Inc. (Dec. 20, 2001), CRC 8951; In re Anderson (June 28, 1991), CRC 5540, and Murphy
v. Airborne Freight Corp. (Nov. 5, 2004), Franklin C.P. No. 03 CVC10-12033. Thus, the
Common Pleas Court correctly found that Pataskala Oaks’ policy was consistent with R.C.
4112.01 et seq. and O.A.C. 4112-5-05(G), reversed the Ohio -Civil Rights Commission’s
decision, and dismissed the complaint. Id. at .

C. APPELLATE COURT PROCEEDINGS

The OCRC appealed the dismissal of its complaint to the Fifth Appellate District Court.
In its appeal, the OCRC raised two assignments of error: (1) “The Court of Common Pleas erred
in holding that the termination of a pregnant employee solely due to her need for maternity leave
is not a termination ‘because of pregnancy’” and (2) “The Court of Common Pleas erred when it
applied the McDonnell Douglas prima facie burden-shifting analysis in a case involving an
employer’s failure to satisfy its affirmative duty to provide maternity leave for a reasonable
period of time.” Nursing Care Mgt. of Am. v. Ohio Civ. Rights Comm. (5th Dist. Mar. 11, 2009),
2009 Ohio 1107, 9% 13, 14. (Appx.p. 1).

The Court of Appeals found the OCRC's Assignments of Errors to be well-taken.
Therefore, it held that Ms. McFee's termination constituted unlawful sex discrimination, and that
Pataskala Oaks' non-discriminatory motive was irrelevant in light of Ohio's requirement for
maternity leave for a reasonable period of time. Therefore, the Fifth District Court of Appeals
found that Ms. McFee had submitted direct evidence of pregnancy discrimination and that her

claim was not subject to the familiar burden-shifting framework established in McDonnell
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Douglas. The Fifth District reversed the decision of the Court of Common Pleas and affirmed
the final order of the Commission.

1L ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

Proposition of Law No. 1. Ohio Revised Code Chapter 4112 is an anti-
discrimination statute and cannot be interpreted by a court or agency as a mandatory leave
statute,

In its opinion, the Fifth District noted that R.C. 4112.02 ié similar to the federal
Pregnancy Discrimination Act ("PDA") and that the Ohio Supreme Court has held that federal
case law interpreting Title VII is applicable to alleged violations of R.C. Chapter 4112. Id. at §
37. Indeed, courts applying Chio's pregnancy discrimination law routinely recognize that the
Ohio statute is modeled after the PDA, the requirements of the pregnancy discrimination
provisions of R.C. Chapter 4112 coincide with the PDA, and case law interpreting Title VII is
generally applicable to cases involving R.C. Chapter 4112. See, c.g., Priest v. TFH-EB, Inc.
(10th Dist. 1998), 127 Ohio App.3d 159, 164 ("Federal case law is especially relevant here since
R.C. § 4112.01(B) reads almost verbatim to the Pregnancy Discrimination Act ..."); Birchard v.
Mare Glassman, Inc. (8th Dist. 2003), 2003 Ohio 4073, 12 ("The requi.rements of R.C. 4112.02
and R.C. 4112.01(B) coincide with the federal Pregnancy Discrimination Act ..."). Despite this
recognition, however, the Court of Appeals' decision interprets the Ohio law in a manner which
is clearly inconsistent with the PDA. Although cases uniformly hold that the PDA does not
require preferential treatment for pregnant employees (see, ¢.g., Tysinger v. Police Dept. of City
of Zanesville (C.A.6 2006), 463 F.3d 569; Mullet v. Wayne-Dalton Corp. (N.D.Ohio 2004), 338
F.Supp.2d 806), the Appellate Court's decision establishes the proposition that the pregnancy
discrimination prohibitions of R.C. Chapter 4112 do require preferential treatment of pregnant

employees if the pregnant employee does not qualify for leave under the employer's neutral,
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uniformly applied length of service requirement for leave. Thus, the decision is contrary to
established precedent and should be reviewed by this Court.

The Fifth District found that O.A.C. 4112-5-05(G) to be "unambiguous.” Id. at Y48.
However, the Fifth District found that O.A.C. 4112-5-05(G)(2), and only (G)(2), applied to the
facts of this case. In so holding, the Fifth District's opinion clearly misconstrued the two relevant
administrative regulations. O.A.C. 4112-5-05(G)(2) provides:

Where termination of employment of an employee who is
temporarily disabled due to pregnancy or a related medical
condition is caused by an employment policy under which

insufficient or no maternity leave is available, such termination
shall constitute unlawful sex discrimination.

0.A.C. 4112-5-05(G)(5) provides:

Women shall not be penalized in their conditions of employment
becausc they require time away from work on account of
childbearing. When, under the employer's leave policy the female
employee would qualify for leave, then childbearing must be
considered by the employer to be a justification for leave of
absence for female employees for a reasonable period of time. For
example, if the female meets the equally-applied minimum length
of service requirements for leave time, she must be granted a
reasonable leave on account of childbearing.  Conditions
applicable to her leave, other than its length, and her retumn to
employment shall be in accordance with the employer's leave
policy.

(Emphasis added.)

Clearly, (G)(5) contemplates that the employer has the right to impose conditions on an
employee's ability to qualify for materity leave, including minimum length of service
requirements. By concluding that only O.A.C. 4112-5-05(G)(2) applies in this situation,
however, the Court of Appeals rendered the provisions of O.A.C. 4112-5-05(G)(5) meaningless.

Had the Court simply construed the regulatory provisions as a whole, a different result
would have been mandated. The two provisions co-exist harmoniously if the provisiens of
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0.A.C. 4112-5-05(G)(2) apply only in situations where the employer has no matemity leave
policy, or in situations when the policy is insufficient in length. In situations such as this one,
however, where the employer has a clearly sufficient matemity leave policy that also imposes
qualifying conditions such as a "equally applied minimum length of service requirement”, (G)(5)
is the applicable provision. Under this reasonable interpretation of the regulations, Pataskala
Oaks' policy is clearly legal, and the termination of Ms. McFee's employment was not pregnancy
discrimination.

Under the Fifth District's erroneous interpretation of O.A.C. 4112-5-05 -- m which the
Court concluded that Ohio law mandates maternity leave for all pregnant employees -- the
regulations clearly expand the scope of R.C. Chapter 4112 and therefore are rendered invalid.
R.C. Chapter 4112 prohibits discrimination on the basis of pregnancy and is silent as to any
mandated leave.  Specifically, R.C. 4112.02 provides that "[i]t shall be an unlawful
discriminatory practice: (A) For any employer, because of the * * * sex, * * * of any person, to
discharge without cause, to refuse to hire, or otherwise to discriminate against that person with
respect to hire, tenure, terms, conditions, or privileges of employment, or any matter directly or
indirectly related to employment.” R.C. 4112.01(B) provides that "[w]omen affected by
pregnancy, childbirth, or related medical conditions shall be treated the same for all
employment-related purposes, including receipt of benefits under fringe benefit programs, as
other persons not so affected but similar in their ability or inability to work, * * *" (Emphasis
added.) Therefore, it is clear that Chapter 4112 prohibits discrimination on the basis of sex and
mandates that pregnant women shall be treated the same as non-pregnant employees for purposes
of pay and fringe benefits. It does not reflect a legislative intention to treat pregnant employees

more favorably than other employees who are temporarily disabled in their ability to work.
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Ohio’s anti-discrimination law was never intended to create special privileges of employment
reserved solely for pregnant employees, and does not even address the issue of maternity leave.

Furthermore, O.A.C. 4112-5-01 states that the purpose of the implementing regulations
“is to assure compliance with the provisions of Chapter 4112 of the Revised Code” and that
“[s]uch rules * * * are not intended to either expand or contract the coverage of Chapter 4112 of
the Revised Code.” The Fifth District’s interpretation of O.A.C. 4112-5-05(G) expands the
cov‘érage of Chapter 4112 to mandate pregnancy leave for all pregnant employees, regardless of
the terms of the employer’s reasonable leave policy. The Fifth District’s interpretation requires
that preferential treatment be provided to women affected by pregnancy, in direct contravention
of the express statement in R.C. 4112.01(B) that pregnant women “shall be treated the same for
all employment-related purposes * * * as other persons not so affected but similar in their ability
or inahility to work.” Since the Fifth District’s interpretation unlawfully expands the regulations
beyond the scope of Chapter 4112, mandates leave for all pregnant employees, and compels
preferential treatment of pregnant employees, this Court should accept jurisdiction and reverse
the decision.

Proposition of Law No. 2. An Ohio employer may establish a neutral leave of

absence policy that requires all employees to meet a minimum length of service
requirement in order to qualify for leave, including maternity leave.

Under a plain reading of 0.A.C. 4112-5-05(G)(5), an employer may establish a neutral
leave of absence policy that contains a length of service requirement: “When, under the
employer’s leave policy the female employee would qualify for leave, then childbearing must be
considered by the employer to be a justification for leave of absence for female employees for a
reasonable period of time.” (Emphasis added.) The regulation then provides an illustration:
“For example, if the female meets the equally applied minimum length of service requirements

for leave time, she must be granted a reasonable leave on account of childbearing.” (Emphasis
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added.) The Fifth District found that Pataskala Oaks per se discriminated against McFee based
on her pregnancy when it terminated her employment because she did not qualify for leave under
Pataskala Oaks” leave policy. Such a holding conflicts with the language of O.A.C. 4112-5-05,
which expressly permits an employer to require employees to satisfy a length of service
requirement before being eligible for leave.

The Court of Appeals’ decision ignores O.A.C. 4112-5-05(G)(5) and its reading of 4112-
5-05(G)(2) renders (G)(5) void and meaningless. These two sections can be harmonized only by
applying (G)(2) when the employer has no leave policy or an insufficient leave policy.
Insufficiency cannot be determined because of a length of service requirement -- indeed, per the
last sentence of 4112-505(G)(5), it appears that "insufficient" refers specifically to the Jength of
the leave.

Caselaw supports Pataskala Oaks’ interpretation of O.A.C. 4112-3-05(G), permitting
employers to establish a length of service requirement in their leave of absence policies. In
Johnson v. Watkins Motor Lines, Inc. (2001), 2001 Ohio Civil Rights Comm. LEXIS 10, at *3-4,
the employer terminated a pregnant employee pursuant to its atlendance policy, where the
employee was not eligible for a leave of absence under a policy that required six months
employment to be eligible. The ALJ found that O.A.C. 4112-5-05(G)(5) applies "specifically to
those situations where an employer has a minimum length of service requirement." Id. at *8-9.
The ALJ rejected the OQCRC's argument that O.A.C. 4112-5-05(G)(2) applied, because "Adm.
Code 4112-5-05(G)(5) is a specific provision and thus takes precedence over the more general
provision." Id. at *9-10. Accordingly, the ALJ held that the employer's policy provided
sufficient maternity leave and complied with C.A.C. 4112-5-05(G)(2). See also Murphy v.

Airborne Freight Corp. (Nov. 5, 2004), Franklin C.P. No. 03 CVC10-12033.

496668 _1
49101-14

11




Unlike the present case, California Federal Savings and Loan Association v. Guerra
(1987), 479 U.S. 272, cited extensively by the Court of Appeals, involved a legislatively enacted
statute, which differs from the provisions of the O.A.C. at issue here. Specifically, California
amended its Fair Employment and Housing Act to expressly require employers to give female
employees an unpaid pregnancy disability leave of up to four months. The focus of that case was
whether Title VII preempted California’s statute, which is wholly different from the issue at
hand: whether Pataskala Oaks’ leave policy violates Ohio’s pregnancy discrimination law.?

Furthermore, unlike the JoAnson and Murphy cases cited above, which directly stand for
proposition that termination of an employee pursuant to the terms of a maternity leave policy
under which the employee does not qualify for leave due to a length of service requirement does
not violate Ohio law, Woodworth v. Concord Mgt. Ltd. (8.D.Ohio 2000), 164 F.Supp.2d 978,
relied upon by the Fifth District, is clearly distinguishable. In Woodworth, the employer had no
established maternity leave policy. It granted the plaintiff maternity leave, in its sole discretion,
until June 14, 1999. It then terminated plaintiff's position on June 4, 1999. In support of its
termination, Concord cited its policy that "an employee's position may not be held open during a
leave of absence" as its legitimate, non-discriminatory reason for the termination. Concord also
argued that, because the plaintiff was physically capable of working at the time of the
termination, she received "adequate” maternity leave prior to her termination. The plaintiff,
however, submitted evidence that she was replaced by an employee who had been given Jonger

leave than she had for non-pregnancy related reasons. The Woodworth decision does not address

2 Indeed, it conld be argued that, to the extent the regulations mandate any maternity leave, they
expand the scope of the statute prohibiting discrimination, and are thus invalid. The enactment
of a mandatory leave law falls within the exclusive jurisdiction of the legislature, not the Ohio
Civil Rights Commission.
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whether an employer can adopt a reasonable maternity leave policy with consistently applied
length of service requirements. Therefore, it provides no guidance to the issue in this case.

Likewise, the Court of Appeals' reliance on Frank v. Toledo Hosp. (6th Dist. 1992), 84
Ohio App.3d 610, 617 is misplaced. In Frank, the plaintiff was hired by Toledo Hospital.
Toledo Hospital requires all new employees to undergo a rubella titer test as a precondition of
employment. If the test reveals that the employee's titer falls below a certain threshold, the new
hire is required to receive a rubella vaccination.

The plaintiff's test results mandated a rubella vaccine under the hospital's policy.
Because plaintiff was pregnant, she refused the vaccine and was terminated. She filed suit,
claiming that she was disparately treated because of her pregnancy because she was not offered
maternity leave in lieu of termination. Because plaintiff did not submit any evidence of other
employees with low titer who, for reasons other than pregnancy could not take the rubella
vaccine, she did not establish that her termination was because of her pregnancy. In response to
plaintiff's argument that she should have been offered leave in lieu of termination because she
was pregnant, the Court stated:

This argument amounts to a proposition that any time an employer

wishes to terminate a pregnant employee, it must offer her leave in

licu of termination, even if her pregnancy is not a factor in the

termination. The failure to make leave available to a pregnant

employee in lieu of terminating her is not discriminatory, however,

unless it is shown that such employee was terminated because of,

or on the basis of, sex, including pregnancy.
Frank v. Toledo Hosp., 84 Ohio App.3d at 618. Thus, the Frank case supports the Appellant's
proposition in the instant case: McFee was not terminated because of her pregnancy but because

she did not qualify for leave under the employer's uniformly applied policy. Pataskala Oaks was

not obligated to offer her leave beyond that offered to all similarly-situated employees, nor did
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its application of its uniformly applied leave policy constitute a termination because of her

pregnancy.

Proposition_of Law No. 3. The McDonnell Douglas framework applies to Ohio
pregnancy diserimination claims, thereby requiring evidence of discriminatory intent in
order for an employer to be found liable.

The Fifth District held, without citation to any authority, that McFee's pregnancy
discrimination claim was not subject to the McDonnell Douglas framework, because McFee's
termination constituted direct evidence of sex discrimination. The Fifth District's holding
conflicts with decisions by other Ohio Courts of Appeals and federal courts, as well as decisions
by the OCRC itself, which apply McDonnell Douglas in similar and analogous factual scenarios
under Ohio law. See Parker v. Bank One, N.A. (2d Dist. 2001}, 2001 Ohio App. LEXIS 1491
(applying McDonnell Douglas where employee's position was filled before she returned from
maternity leave); McConaughy v. Boswell Oil Co. (1st Dist. 1998), 126 Ohio App.3d 820
(applying McDonnell Douglas where employee was terminated after exhausting her FMLA leave
and two days after childbirth); Frantz v. Beechmont Pet Hosp. (1st Dist. 1996), 117 Ohio App.3d
351 (applying McDonnell Douglas where employce was terminated for allegedly failing to
communicate her plans for returning from maternity leave); Marvel Consultants, Inc. v. Ohio
Civ. Rights Comm. (8th Dist. 1994), 93 Ohio App.3d 838 (applying McDonnell Douglas where
employer did not reinstate employee to her original position following her maternity leave);
Woodworth v. Concord Mgt. Ltd. (S.D.Ohio 2000), 164 F.Supp.2d 978 (applying McDonnell
Douglas where employee was terminated before the end of her approved maternity leave);
Mullet v. Wayne-Dalton Corp. (N.D.Ohio 2004), 338 F.Supp.2d 806 (applying MeDonnell
Douglas where employer terminated pregnant employee pursuant to uniformly applied policy to
terminate employees who did not return to work upon expiration of a 30-day personal leave of

absence); In re Wahoff (2004), 2004 Ohio Civil Rights Comm, LEXIS 14 (applying McDonnell
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Douglas where employee returning from maternity leave was offered an open position, different
from the position she held prior to her maternity leave, pursuant to the employer’s leave of
absence policy); and In re Havens (2002), 2002 Ohio Civil Rights Comm. LEXIS 2 (applying
McDonnell Douglas where employer terminated pregnant employee who exceeded the 12 weeks
of leave permitted by employer’s policy). Indeed, the Fifth District provides no authority for its
dramatic departure from well-established law. The Fifth District’s holding drastically alters the
landscape of pregnancy discrimination litigation with its outlying opinion regarding the
applicability of McDonnell Douglas to this claim under Ohio law. On this basis and effect alone,
the Court should accept jurisdiction to clarify and correct this important issue.
III. CONCLUSION

For the reasons discussed above, this case involves matters of public and great general
interest. Appellant Nursing Care Management of America, Inc. d/b/a Pataskala Oaks Care
Center therefore requests that the Court accept jurisdiction and consider the issues presented on
the merits.

Respectfully submitted,
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Delaney, J.
{1} The Ohio Civit Rights Commission ("Commission”) appeals the February

11, 2008, judgment entry of the Licking County Court of Common reversing the final
order of the Commission in this pregnancy discrimination case. For the reasons that
follow, we reverse the judgment of the common pleas court and affirm the final order of
the Commission.

{2} The parties stipulated to the following facts:

{913} Tiffany McFee was hired by Pataskala Caks as a Licensed Practical
Nurse on June 9, 2003. At the time of McFee's hire, and at all relevent times, Pataskala
Oaks had a leave policy that permitted twelve weeks of leave for those employees with
at least one year of service. The leave policy is contained in its employee handbook
which McFee received upon beginning employment.

{4} About eight months later, on January 26, 2004, McFee provided Pataskala
Oaks with a physician’s note, which stated that she was medically unable to work due to
pregnancy-related swelling. The physician's note stated that McFee could return to
work six weeks following her delivery. Ms. McFee gave birth a few days later, on
February 1, 2004."

{15} Pataskala Oaks terminated her three days after the birth of her child, on
February 4, 2004. McFee was terminated because she did not qualify for leave under

the leave policy, as at the time of her request for leave, McFee had been employed for

less than one year.

! Assuming a normal gestation period of 38-40 weeks, McFee was 5-7 weeks pregnant at the time she began
employment with Pataskala Oaks.
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P

{6} McFee was able to return to work on March 15, 12004, six weeks after
giving birth. Pastakala Oaks' Director of Nursing contacted McFee on February 25,
2004, and left a telephone message informing McFee a full-time day shift position at
Pataskala Oaks was available and instructed McFee to contact her if interested. McFee
never returned the call. At all times after February 25, 2004, Pataskala Oaks would
have re-hired McFee; however, McFee never contacted Pataskala Oaks.

{7} Although McFee applied for several! jobs after March 15, 2004, she was
unsuccessful in obtaining employment untit November 19, 2004. On that day, McFee
was hired as a licensed practical nurse at Adam’s Lane Care Center, where she
continues to be employed.

STATEMENT OF THE CASE

{18} McFee filed a charge affidavit with the Ohio Civil Rights Commission on
March 2, 2004, alleging that she had been unlawfully terminated due to her pregnancy.
After the Commission received the charge, it investigated the case, and found it
probable that Pataskala Oaks violated R.C. 4112. After conciliation efforts failed, the
Commission issued Administrative Complaint No. 3816.

{19} All relevant facts were stipulated and submitted to an Administrative Law
Judge (“ALJ"). On December 19, 2006, the ALJ recommended that the Commission
dismiss the complaint. The Ohio Attorney's General Office filed Objections to this
recommendation, arguing the ALJ's anaiysis was legally flawed.

{110} Oral argument was held on February 1, 2007. Subsequently, the
Commission rejected the ALJ's recommendation and issued a final order on March 1,

2007. The Commission held that the termination of McFee's employment was due
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Licking County, Case No. 08CAQ030
simply to her need for matemity leave, and that this violated Ohio's laws against
pregnancy discrimination.

{5111} Pataskala Oaks filed a Petition for Judicial Review with the Licking County
Court of Common Pleas on April 2, 2007. After briefing, the lower court issued a
judgment entry on February 11, 2008, reversing the Commission. The Commission
filed a timely notice of appeal with this Court on March 10, 2008

{1112} The Commission raises two Assignments of Error:

{13} “I. THE COURT OF COMMON PLEAS ERRED IN HOLDING THAT THE
TERMINATION OF A PREGNANT EMPLOYEE SOLELY DUE TO HER NEED FOR
MATERNITY LEAVE IS NOT A TERMINATION “BECAUSE OF PREGNANCY."

(JUDGMENT ENTRY, P. 5-8, ATTACHMENT 1 OF APPENDIX).

{114} . THE COURT OF COMMON PLEAS ERRED WHEN IT APPLIED THE
MCDONNELL DOUGLAS PRIMA FACIE BURDEN-SHIFTING ANALYSIS IN A CASE
INVOLVING AN EMPLOYER'S FAILURE TO SATISFY ITS AFFIRMATIVE DUTY TO
PROVIDE MATERNITY LEAVE FOR A REASONABLE PERIOD OF TIME.
(JUDGMENT ENTRY, P. 3-5, ATTACHMENT 1 OF APPENDIX).

{115} In addressing and anaiyzing these assignments of errors, we must first set
forth our standard of review. As the parties have stipulated to the facts, there was no
conflicting evidence before the Commission requiring resolution. Rather, the issue
before the Commission involved the interpretation and application of law to the
evidence. On the question of whether an agency’s order was in accordance with law,

an appellate court's review is plenary. Lesfie v. Ohioc Dept. of Development, 171 Ohio

App.3d 55, 869 N.E.2d 687, 2007-Ohio-1170, citing University Hospital v. State
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v. Ohio Dept. of Job and Family Services, 10th Dist. No. 08AP-144, 2008-0Chio-6223,

7.

{116} We will simultaneously address the legal arguments presented by the
Commission in both assignments of error.

{417} W is the position of the Commission that under Ohio law an employer must
provide reasonable maternity leave regardless of its leave policy. Pataskala Oaks
contends Ohio law aflows an employer to place a length of service requirement on leave
time provided to pregnant employees, as long as that length of service requirement is
evenly applied. The frial court agreed with the position of Pataskala Oaks and reversed
the Commission.

{118} In their briefs to this Court, the parties agree the resolution of this issue
depends upon the application and interpretation of Ohio R.C. 4112.02 and the
implementing regulations set forth in Ohio Adm. Code 4112-5-05 regarding pregnancy
discrimination.

{19} R.C. 4112.02 provides, in pertinent part:

{1120} “lt shall be an uniawful discriminatory practice:

{21} “(A) For any employer, because of the race, color, religion, sex, national
origin, handicap, age, or ancestry of any person, to discharge without just cause, to
refuse to hire, or otherwise to discriminate against that person with respect to hire,

tenure, terms, conditions, or privileges or employment, or any matter directly or

indirectly related to employment.”
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{1122} R.C. 4112.01 provides, in relevent pari:

{1123} “(B) For the purposes of divisions (A) to (F) of section 4112.02 of the
Revised Code, the terms ‘because of sex’ or ‘on the basis of sex’ include, but are not
limited to, because of or on the basis of pregnancy, any iliness arising out of and
occurring during the course of pregnancy, childbirth, or related medical conditions.
Women affected by pregnancy, childbirth, or related medical conditions shall be treated
the same for all employment-related purposes, including receipt of benefits under fringe
benefit programs, as other persons not so affected but similar in their ability or inability
to work, ** *."

{24} Ohio R.C. 4112.08 also requires that R.C. Chapter 4112 “shall be
construed liberally for the accomplishment of its purpose, and any law inconsistent with
any provision of this chapter shall not apply.” See also, R.C. 1.11 (“Remedial laws and
all proceedings under them shall be liberally construed in order to promote their object
and assist the parties in obtaining justice.”)

{125} The parties stipuiated that Pataskala Oaks is an “employer” as defined by
R.C. 4112.01(A)(2) and thus subject to R.C Chapter 4112,

{126} The administrative regulations carrying out the prohibition against
discrimination in Ohio are set forth in Ohio Adm. Code Chapler 4112-5. The
administrative regulations apply to sex and disability discrimination.

{27} Ohio Adm. Code 4112-5-01 provides:

{1128} “The purpose of the following rules and regulations on discrimination is to
assure compliance with the provisions of Chapter 4112 of the Revised Code. These

rules express the Ohio civil rights commission’'s interpretation of language in Chapter
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4112 of the Revised Code and indicate factors which the commission will consider in
determining whether or not there has been a violation of the law. Such rules apply to
every action which falls within the coverage of Chapter 4112 of the Revised Code, and
are not intended to either expand or contract the coverage of the Chapter 4112 of the
Revised Code.”

(29} In regards to sex discrimination, Ohio Adm. Code 4112-5-05 states, in
pertinent part:

{130} *(G) Pregnancy and childbirth.

{1131} “(1) A written or unwritten employment policy or practice which excludes
from employment applicants or emplovee because of pregnancy is a prima facie
violation of the prohibitions against sex discrimination contained in Chapter 4112 of the
Revised Code.

{1132} “(2) Where termination of employment of an employee who is temporarily
disabled due to pregnancy or a related medical condition is caused by an employment
policy under which insufficient or no maternity leave is available, such termination shail
constitute uniawful sex discrimination.

{1133} “(3) Written and unwritten employment policies involving commencement
and duration of maternity leave shall be so construed as to provide for individual
capacities and the medical status of the women involved.

{1134} “(4) Employment policies involving accrual of seniority and all other
benefits and privileges of employment, including company-sponsored sickness and

accident insurance plans, shall be applied to disability due to pregnancy and childbirth
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on the same terms and conditions as they are applied to other temporary ieaves of
absences of the same classification under such employment policies.

{135} “(5) Women shall not be penalized in their conditions of employment
because they require time away from work on account of childbearing. When, under the
employer's leave policy the female employee would qualify for leave, then childbearing
must be considered by the employer to be a justification for leave of absence for female
employees for a reasonable period of time. For exampie, if the female meets the
equally applied minimum length of service requirements for leave time, she must be
granted a reasonable leave on account of childbearing. Conditions applicable to her
leave (other than its length) and to her return to employment shall be in accordance with
the employer's leave policy.

{1136} “(6) Notwithstanding paragraphs (G)1) to {(G)5) of this rule, if the
employer has no leave policy, childbearing must be considered by the employer to be a
justification for leave of absence for a female employee for a reasonable period of time.
Following childhirth, and upon signifying her intent to return within a reasonable time,
such female employee shall be reinstated to her original position or to a position of like
status and pay, without loss of service credits.”

{137} We note R.C. 4112.02 is similar to the federal Preghancy Discrimination
Act ("PDA") provisions of Title VIl of the Civil Rights Act of 1964, 42 U.S.C. § 2000 et
seq., and the Ohio Supreme Court has held that federal case law interpreting Title VIl is
generally applicable to cases involving alleged violations of R.C. Chapter 4112.
Plumbers & Steamfitters Joint Apprenticeship Commt. V. Ohio Civil Rights Comm.

(1981), 66 Ohio St.2d 192, 196, 421 N.E.2d 128. The purpose of Title VIl is “to achieve
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equality of employment opportunities and remove barriers that have operated in the
past to favor an identifiable group of ...employees over other employees.” Griggs v.
Duke Power Co., (1971) 401 U.S. 424, 429-430, 91 S.CL. 849, 852-853, 28 L Ed.2d 158
(the disparate impact of facially neutral employment policies “cannot be maintained if
they operate 1o ‘freeze’ the status quo of prior discriminatory employment practices”).

{938} In California Federal Savings and Loan Assoc. v. Guerra, {1987) 479 U.S.
272, 285, 107 S.Ct. 683, 93 L.Ed.2d 613 (1987) the U.S. Supreme Court noted that
“Congress intended the PDA fo be ‘a floor beneath which pregnancy disability benefits
may not drop - not a ceiling above which they may not rise.” In Guerra, the high Court
analyzed a California statute that required employers to provide female employees
unpaid pregnancy disability leave of up to four months. The state agency authorized to
interpret the statute, the Fair Employment and Housing Commission, construed the
statute to require California employers to reinstate an employee returning from such
pregnancy leave to the job she previously held, unless it is no longer available due to
business necessity. In the latter case, the employer must make a reasonable, good
faith effort to place the employee in a substantially similar job.

{§39} A California employer and trade associations sought a declaration that the
statute was inconsistent with and was pre-empted by Title VII. The District Court
agreed, finding that “California state law and policies of interpretation and enforcement

. which require preferential treatment of female employees disabled by pregnancy,
childbirth, or related medical conditions are pre-empted by Title Vil and are null, void,

invalid and inoperative under the Supremacy Clause of the United States Constitution.”
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California Federal Sav. And foan Assn v. Guerra, 1984 WL $43, 34 Fair
Empl.Prac.Cas {(BNA) 562, 33 Empl. Prac. Dec. P 34, 227 (C.D.Cal. Mar 21, 1984).
140} The United States Court of Appeals for the Ninth Circuit reversed.
California Federal Sav. And Loan Assn v. Guerra, 758 F.2d 390 (9th Cir.1985). It held
that “the district court’'s conclusion that Jthe law] discriminates against men on the basis
of pregnancy defies common sense, misinterprets case law, and flouts Title VIl and the
PDA." Id. at 393 (footnote omitted). The Court of Appeals found that the PDA does not
“demand that state law be blind to pregnancy's existence.” Id. at 395. Because it found
that the California statute furthers the goal of equal employment opportunity for women,
it concluded: “Title VIl does not preempt a state law that guarantees pregnant women a

certain number of pregnancy disability leave days, because this is neither inconsistent

with nor unlawful under Titie VII.™ Id.

(§41} The U.S Supreme Court affirmed. Justice Marshall delivered the Court's
opinion and noted that the California law promotes equal employment opportunity by
ensuring that women will not lose their jobs on account of pregnancy disability. Guerra,
at 288 (footnote omitted). The law “does not compel California employers to treat
pregnant workers better than other disabled employees; it merely establishes benefits
that employers must, at a minimum, provide to pregnant workers. Employers are free to
give comparable benefits to other disabled employees, thereby treating “women
affected by pregnancy” no better than “other persons not so affected but similar in their
ability or inability to work.” Id. at 289.

{942} Importantly, the U.S. Supreme Court also stated: “The statute is narrowly

drawn to cover only the period of acfual physical disabifity on account of pregnancy,

Jurisdictional Memorandum
of Appellant Pataskala Oaks
Appx. p. 10



Licking County, Case No. 08CA0030 11

childbirth, or related medical conditions. Accordingiy, uniike the proieciive labor
legistation prevalent earlier in this century, (footnote omitted) [the statute] does not
reflect archaic or stereotypical notions about pregnancy and the abilities of pregnant
workers. A statute based upon such stereotypical assumptions would, of course, be
inconsistent with Title VII's goal of equal employment opportunity.” 1d. at 290 (citations
omitted){emphasis in the original).

{943} Justice Stevens wrote in his concurring opinion: “in Steelworkers v.
Weber, 443 U.S. 193, 99 S.Ct. 2721, 61 L.E.2d 480 (1979), the Court rejected the
argument that Title VIl prohibits all preferential treatme-nt of the disadvantaged classes
that the statute was enacted fo protect. The plain words of Title Vil, which would have
led to a contrary result, were read in the context of the statute’s enactment and its
purpose (footnote omitted). In this case as well, the language of the Act seems to
mandate treating pregnant employees the same as other employees. | cannot,
however, ignore the fact the PDA is a definitional section of Title VII's prohibition against
gender-based discrimination. Had Weber interpreted Title Vil to draw a distinction
between discrimination against members of the protected class and special preference
in favor of members of that class, 1 do not accept the proposition that the PDA requires
absolute neutrality. * * * This is not to say, however, that all preferential treatment of
pregnancy is automatically beyond the scope of the PDA (footnote omitted). Rather, as
with other parts of Title VI, preferential treatment of the disadvantaged class is only
permissible so long as it is consistent with “accomplishiing] the goal that Congress

designed Title VIl to achieve.” Id at. 294 (emphasis in original).
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{144} In order to accompiish the goal of the PDA to protect a woman's right to
both work and have a family, the Commission contends Ohio has adopted a “very
sensible approach” — maternity leave must be provided for a “reasonable period fo time”
as set forth in Ohio Adm. Code 4112-5-05(G). Specifically, the Commission relies upon
provision {G)(2), stated above, in concluding Pataskala Oaks committed unlawful sex
discrimination because it terminated McFee when no matemity leave was available
within the first year of employment.

{145} Pataskala Oaks, on the other hand, contends that provision (G)(5) permits
it to terminate McFee because she did not qualify for leave under its leave policy.
Pataskala Oaks argues the Commission's reliance upon provision (G)2) is misplaced
because it had a leave policy that was facially neutral as it draws no distinction between
pregnant and non-pregnant employees. Pataskala Oaks argues had McFee sought
leave for a reason cther than pregnancy she still would have been terminated.

{46} We begin our analysis of the parties’ positions by making the following
observations: first, it is undisputed that no maternity leave was available to McFee in her
first year of employment at Pataskala Oaks; second, McFee was temporarily disabled
due to pregnancy and childbirth; and third, Pataskala Oaks did not consider chitdbearing
a justification for leave of absence within McFee's first year of employment.

{47} At this juncture we are mindiul of the longstanding accepted principal that
a reviewing court must give deference to an administrative agency's interpretation of its
own rules and regulations where such interpretation is reasonable and consistent with
the plain language of the statute and rule. HCMC, Inc. v. Ohio Dept. of Job and Family

Services, supra at §24; Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d
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e,

384, 856 N.E.2d 940, 2006-Ohio-5853. And, as noted earlier, the Commission
promulgated Ohio Adm. Code 4112-5 to “express the Ohio civil rights commission’s
interpretation of language in Chapter 4112 of the Revised Code and [to] indicate factors
which the commission will consider in determining whether or not there has been a
violation of the law.” Ohio Adm. Code 4112-5-01.

{148} Upon review, this Court finds the language set forth in Ohio Adm. Code
4112-5-05(G) is unambiguous; therefore we apply the plain and ordinary meaning to the
words as written. The only provision in Ohio Adm. Code 4112-5-05(G) that specifically
applies to termination of employment is provision (G)2). It explicitly provides that
termination of an employee disabled due to pregnéncy is prohibited if the employer
provides no maternity leave or insufficient maternity under its employment policy. In this
case, it is undisputed that Pataskala Oaks had no maternity leave available to McFee at
the time of her pregnancy disability. Therefore, the Commission is correct in relying on
provision (G)(2).

{149} Pataskala Oaks does not address provision {G)(2). Rather, it claims that
provision (G)(5) which pertains to a woman’s “conditions of employment” permits it fo
terminate McFee because she did not qualify for leave.”> We disagree. As an initial
matter, we find the common usage of “termination” ordinarily is not associated with a
“condition” of employment. Rather, it signifies the end of employment, not the

continuation of it to which any “conditions” would apply. Secondly, nowhere in provision

? Pataskala Oaks also contends that a ruling by a hearing examiner in Joknson v. Watkins Motor Lines, Inc. (Oct. 3,
2001}, Ohio Civil Rights Comm. LEXIS 10, authorized a simifar leave policy and specifically endorses minuimum
length of service requirements. As this Court’s revicw is plenary, we are not bound by the hearing examiner’s ruliog
on questions of law. See, Okio Consumers’ Counsel v. Public Ulilities Comm., 111 Ohio St.3d 384, 856 N.E2d
940, 2006-Ohio-940, at Y42-43. Pataskala Oaks reliance on Piraino v. Int'] Orientation Resources, Inc., 137 F.3d
987 (7th Cir. 1997) also is misplaced. In that case, the court did not address any state laws similar to Ohio™s or a

state’s ability to offer broader protections than the PDA.
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(GX5) is termination authorized if an empioyee does not meet a length of service
requirement. Rather, it expressly provides “lwlomen shall not be penalized in their
conditions of employment because they require time away from work on account of
childbearing.” Not surprisingly, Pataskala Oaks does not address this first sentence in
provision (GK5). Obviously one of the greatest penatties in the employment relationship
is termination.

{1150} We also find the Commission's interpretation is consistent with goals of
the PDA and R.C. 4112.02 by promoting equal employment opportunity by ensuring that
women will not lose their jobs on account of pregnancy disability. 't ensures a female
employee is not put in a position of choosing between her job and the continuation of
her pregnancy, a dilemma which would never a face a male employee in the first year of
employment at Pataskala Oaks. Both sexes are entitled to have a family without losing
their jobs, to hold otherwise would be to completely ignore the plain language of Ohio
Adm. Code 4112-5-05(G)(2).

{1151} Other Ohio court decisions support this same analysis. See, Asad v.
Continental Airlines, Inc., 328 F.Supp.2d 772 (N.D. Ohio, 2004) (“The purpose of Title
Vi, inciuding the PDA, is ‘to achieve equality of employment opportunities and remove
barriers that have operated in the past to favor an identifiable group of ... employees
over other employees.” Guerra, 479 U.S. at 288, 107 S.Ct. 683 (citations omitted). As
demonstrated by its legislative history, the PDA was enacted to “guarantee women the
basic right to participate fully and equally in the workforce, without denying them the
fundamental right to full participation in family life.” Id. at 289, 107 S.Ct. 683; Johnson

Conirols, 439 U.S. at 204, 111 S.Ct. 1196 (explaining that “{wjomen as capable of doing
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their jobs as their male counterparts may not be forced io choose between having a
child and having a job”). With the PDA, Congress made evident that it was protecting
the decisional autonomy of women to become pregnant and to work while pregnant.
Johnson Confrols, 499 U.S. at 205-207, 111 S.Ct. 1196. Because the PDA is
specifically designed to provide relief to working women and to end discrimination
against pregnant workers, it does not preclude preferential treatment of pregnant
workers. Guerra, at 285-86, 107 S.Ct. 683; Harness v. Hartz Mountain Corp., 877 F.2d
1307, 1310 (6th Cir.1989)".}

{1152} See also, Woodworth v. Concord Management Limited (2000), 164
F.Supp.2d 978 (S.D. Ohio) (“The Ohio Administrative Code plainly indicates that new
mothers ‘must be granted a reasonable leave on account of childbearing.” Ohio Admin.
Code § 4112-5-05(G)(5) * * * Denial of maternity leave mandated by the Ohio

i

Administrative Code ‘is, in effect, terminating the employee because of her
pregnancy.”(citation omitted); Frank v. Toledo Hosp. (1992), 84 Ohio App. 3d 610, 617,
617 N.E.2d 774 ("The purpose of Ohio Adm. Code 4112-5-05(G)(2) and (6} is clearly to
provide substantial equality of employment opportunity by prohibiting an employer from
terminating a female worker because of pregnancy without offering her a leave of
absence, even Iif not disability leave is available generally to employees.”).

7{1{53} In this case, Pataskala Oaks does not deny that McFee requested
maternity leave, and that it terminated McFee without providing her maternity leave for a
reasonable period of time. Pursuant to Ohio Adm. Code 4112-05-05(G)2) such

termination *shall constitute unlawful sex discrimination”. We agree with the

Commission that mative is irrelevant in light of Ohio's requirement for maternity leave
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for a ‘“reasonable period of time".  Therefore, direct evidence of pregnancy
discrimination has been presented by McFee and her claim is not subject to the now
familiar burden-shifting framework established in McDonnell Douglas Corp. v. Green
(1973), 411 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 and revisited in Texas Dept. of
Community Affairs v. Burdine (1981), 450 U.S. 248, 101 S.Ct. 1089, 67 L.Ed.2d 207
which apply in cases where claims are not premised on direct evidence of
discrimination.

{54} Consistent with the weight of authority, we find the Commission
interpreted and applied the relevant statutes in a lawfu! and proper way and its final
order should therefore be affirmed.

{f55} The Commission’s first and second assignments of error are sustained.
By: Deilaney, J.

Hoffman, P.J.

Farmer, J. concur. i

HON. PATRICIA A. DELANEY

P Mﬁ/
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For the reasons stated in our accompanying Memorandum-Opinion on file, the

judgment of the Licking County Court of Common Pleas is reversed. Costs assessed to
Appeliee.
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IN THE COURT OF COMMON PLEAS, LICKING COUNTY, OHIO

et

Nursing Care Management of America, e L
Inc. d/b/a Pataskala Oaks Care Center fije -,
RN
i
Appellant, .. CASE™NO. 07 CV 00488
(:_[ . ]

V. '*
Ohio Civil Rights Comnussion, : JUDGMENT ENTRY

Appelles.

L NATURE OF THE PROCEEDINGS

This matter is before the Court on an appeal of a final order of the Ohio Civil Rights

Commuission issued March 1, 2007, This appeal was taken pursuant to R.C. 4[12.06.

[I. FACTS

Tiffany McFee was emnployed by appellant beginning June 9, 2003, On January 6,
2004, Mclee provided appetlant with a physician’s note that stated she was medically unable
to worl due to a pregnancy-related condition, and she requested leave. Appellant fired
McFee on February 4, 2004 according to its medical leave policy, which required that an
employee be emiploved for at least one year before becoming eligible for leave time.

Ms. McFee filed a Charge of Discrumation with the Olhio Civil Rights Commussion.
The Conuuission issued a complaint, and the case was submitted 0 an adnunistrative law
judge. On December 19, 2006, the administrative law judge recommended that the
Commission dismiss the complaint. The Ohio Attomey General’s Office filed objections to
Judge

m"gg”_g&“;;‘;’“" the recommendation, and oral arguments were held before the Comuission on February 1,

Jud 2007. The Conuuission issued its final order w favor of Ms. McFee on March [, 2007,

1 ge
Jon R. Spahe

740-670-5770

Courthouse
Newark, OH 43055
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{iL STANDARD OF REVIEW

“The {indings of the commission as o the facts shall be conclusive if supported b ¥
rehable, probative, and substantial evidence on the record and such additional evidence as the
court has adnutted considered as a whole.” R.C. 4112.06(C); Plunbers & Steamfitters Joins
Apprenticeship Comme_ v. Ohio Civ. Rights Conim. (1981), 66 Ohio St.2d 192. “In the
absence of a legally significant reason for discrediting a determination of the Ohio Civil
Rights Commission, a conunen pleas court must give due deference to the commission’s
resolution of evidentiary conflicts ™ Cleveland Civil Service Com'n v. Ohio Civil Rights
Com'n (1991), 57 Ohto St.3d 62, 65. On the question of whetlier an agency's order was 1
accordance with law, a court's review is plenary. Leslie v. Ohio Dept. of Dev. (2067), 171

Olic App.3d 55, 68.

V.  CONCLUSIONS OF LAW

Appeltant submits two assignments of error:

[ THE GHIO CIVIL RIGHTS COMMISSION FINAL ORDER IS NOT
SUPPORTED BY RELAIBLE, PROBATIVE, OR SUBSTANTIAL EVIDENCE
SINCE THE OHIO CIVIL RIGHTS COMMISSION DID NOT APPLY THE

CORRECT LEGAL ANALYSIS.
I THE OHIO CIVIL RIGHTS COMMISSION FINAL ORDER [S NOT

SUPPORTED BY RELIABLE, PROBATIVE, OR SUBSTANTIAL EVIDENCE
SINCEIT [S CONTRARY TO THE OHIO CIVIL RIGHTS COMMISSION'S

OWN RULES.

The facts  this case are nat in dispute. The parties agreed to joint stipulations of fact which
were subinitted 1o the administrative law judge. Appellant’s assignments of error address
questions of law.

2 Jurisdictional Memorandum
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Assignment of Error [

R.C 4112.02 states:
[t shall be an unlawful discriminatory practice:
(A} For any employer, because of the race, color, religion, sex, national origin,
disability, age, ov ancestry of any person, to discharge without just cause, to
refuse to hire, or otherwise to discrininale against that person with respect to
hire, tenue, terms, canditions, or privileges of employment, or any matter
directly or indirectly related to employinent.
Discrunination on the basis of sex mcludes discrinunation “en the basts of pregnancy, any
iliness arising out of and occurring during the course of a pregnancy, childbirth, or related
medical conditions.”” R.C. 4112.01(B).

To establish a pruma facie case of pregnancy discrimination under R.C. 4112.02, a
plamtiff must demonstrate (1) that she was pregnant, {2} that she was discharged, and (3) that
a nonpregnant eniployee sinular in ability or inability to work was treated differently.
Hollingsworth v. Time Warner Cable (2004), 157 Ohio App.3d 539, 549. Ouce a plaianf{f
establishes her prima facie case, the burden shifis to the defendant to articulate a [egitimé[e,
nondiscriminatory reason for the discharge. /. Once a legitimate, nondiscriminatory reason
is proffered, the burden shifts bacl to the plaintiff to demonstrate that the reason for discharge
was a pretext for unlawful discrinnnation. fd. al 550.

According to the parties’ jowt stipulations, appellaunt had a policy that provided an
enployce was not entitled to leave until the eraplovee had been employed for at least one
year. (Jomt Stipulations §5). This policy was applied conststently to all employees. /fd.

Appellant's policy was to terminate an employee upon a request for leave if that eniployee

had not been employed for a year [d at 5. Ms. McFee was terminated because she did not

{ed
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qualify (or leave as she had only been employed by appellant for eight months. /4. at $94, 10-

L1
Ms. McFee fatled to make a prima facie case for discrimination based upon her

pregnancy. Even had she made a prima facie showng, it has been stipulated that appellant

discharged McFee according to the leave policy—-a policy which was applied consistently to

all employees. This s a legitimate, nondiscriminatory ground for discharge, and there were
no allegations that adherence to the policy was a pretext for discrimination.

The Comumission did not find (or McFee based upon tlus analysis, however. [n fact,
the Commission did not address the requirements of a discrimination claim under R.C.

4112.02(A). Instead, the Commission decided that according to R .C. 4112.01(B3), McFec was
culitled to leave for pregnancy despite appellant’s leave policy.
R.C.4112.0[(B) provides:
For the purposes of divisions {A) to {F) of section 4112.02 of the Revised
Code, the terms "because of sex" and "on the basis of sex" include, but are nol
limited to, because of or on the basis of pregnancy, any illness arising out of
and occwrring during the course of a pregnancy, childbirth, or related medical
counditions. Women affected by pregnancy, childbirth, or related medical
condifions shall be treated the same for all employment-retated purposes,
including receipt of benefits under fringe benefit programis, as other persons

not so affected but similar in their ability or inability to worl, and notiing in
division {B) of section 4111.17 of the Revised Code shall be interpreted to

peril otherwise.
According to the statute, pregnant employees mus( be treated the same as employees who are
not pregnant in their ability or wability to work.
The Conunission defermined that Ms. Mcl'ee was not treated the same as employees
who were not pregnant since appellant provided up to twelve weeks of leave tinie (or other
employees. The employees to whom the Commission was comparing McFee, however, were

employees who had been enmployed by appellant for at least a year. These employees were
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provided up to twelve weelss of leave tune for medical conditions including pregnancy. The
correct comparison 1s {o an employee who had not been employed at least a year. Such an
employee, sinnlar n inability to work, would not be entitled to leave for pregnancy or any
medical disabiity. Despite the Conunission’s conlention, all employees wete treated the
same under appellant’s leave policy. No employee was eutitled to leave for any condition for
the first year of employment.

Further, as the title of R.C. 4112.01 —Defimitions—and the [irst sentence of R.C.
4112.01(B) indicate, diserinmunation on the basis of sex, {or “the purposes of divisions (A) to
(F) of section 411202, icludes pregnancy and pregnanc y-related conditions. R.C.
A112.01{B} requires that pregnant employees be treated that same as olher employees of
sumilar inability. It does not telieve a claimant of the requirement to establish a prima facie
case of pregnancy discriminatiol.

The Commission incorrect]y applied the statute, and [ailed (o apply the proper analysis
for a discrinunation claim under R.C. 4112.02(A) the third element of which—that an
employee sinular in ability or mability to work was trealed differently—could not be satisfied

1n this case.

The Court finds appeliant’s first assignment of error to be well taken.

Assignment of Evror [
The Compussion’s interpretation of R.C. 4112.01(B) would mandate preterential

lreatment {o pregnant employees over similarty disabled employess withun the first year of

—

employment under appellant’s leave policy. The Comunission argues on appeal that Q. A.C. §

4112-5-05 requires this result despite not having discussed ou cited this provision in its finai

arder. The Commisston correctly argues that O.A.C. § 4112-3-05 requires employers to

3 Jurisdictional Memorandum
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consider pregnancy 2 justification for leave of absence. O.A.C. § 4112-3-05(G)(1). However,
the Commnuission is incorvect in ifs asserlions that leave is required regardless of appellant’s
leave pohcy or that appellant did not have a leave policy.

To support the conteation that appelfant was requued to provide McFee with leave
nme because appellant did not have a leave policy, the Commission cites O.AC. § 4112-3-
05{(G)(6). This section states, “Notwithstanding paragraphs (G}1) to (G)(5) of this rule, if the
employer has no leave policy, cluldbearing must be considered by the cinployer to be a
justification for leave of absence for a female employee for 2 reasonable period of time.” The
Conunission argues that since employees were not entitled to leave within the first year of
employment, appellant did not have a leave policy for those employees. The Commiission
cites no authonity for this contention. What the Commission 1s asserting s that according to
appellant’s leave policy, there was no teave policy. O.A.C.§ 4112-5-03(G)(6) 15 stmply
inapplicable because appeliant did m fact have a leave policy.

The essence of the Commission’s argument s that appellant’s leave policy was mnvalid
because it did not provide pregnancy leave m the first year of employment. Agaun, the
Commission cites no authority for this contention. The language of O. A C. § 4112-3-05(G),
and prior decisions of the Conunission refute this contention.

O.A.C §4112-5-05(GH4) stales:

Employment policies mvolving accrual of sentority and all other benefits and
privileges of employment, 1cluding company-sponsored sickness and accident
insurance plans, shalt be applied to disability due to pregnancy and childbirth

on the same terms and conditions as they are applied to other lemporary
leaves of absence of the same classification under such employment poficies.

(emphasis added)

Further, O.A.C. § 4112-5-05(G}(5) states:
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Women shall not be penalized in thetr conditions of employnient becausc they
require fime away from woil on account of childbearing. When, under the
employer’s leave policy the femnle emplovee would qualify for leave, then
childbearmg must be considered by the employer to be a justification for leave
of abseuce for female employees for a reasonable pertod of time  For example,
if the female meets the equally applied munimum length of service requirements
Jor leave time, she must be granted a reasonable leave on account of
childbearing. Conditions applicable to her leave (other than its length) and to
her return to employment shall be in accordance with the emplover's leave

policy. {emphasis added)
These sections clearly conternplate applicable leave policies, including policies that contain
“mumimum length of service requirements for leave nme.”

The oniy provision of the administrative code that conceivably supports the
Commussion’s contention 1s O.A C. § 4112-5-05(G)2), which states, “Where tennination of
employment of an employee who is temporarily disabled due o pregnancy or a related
medical condition is caused by an employwent policy under which insufftcient ar no
maternity leave s avaiiable, such termination shali constitute unlawful sex discrimination.”
According to the Commission, under appellant’s policy, insufficient or no maternity leave is
available. While leave was not available to Ms. McFee under the policy, the policy did
provide pregnancy leave, and did not discriminate against pregnant employees. The policy
only discriminated against employees who had uot met the minimum length of service
requiremient regacdless of whether they were pregnant or not. Such discrimination docs not
violate the law, and the Comunssion cites no authority to the contiary. O.A C. §41[2-5-
05(G)(2), read 1 light of the other provisions of section (G), does not require appellant to
provide pregnancy leave to an employee who has not met the minunuwm length of service
requirement.

What is more, the Commission lias previously held that similar minimun length of

scrvice requirements for preguancy leave do not violate OAC 4112-5-05(G) or RC 4112.02.
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Johnson v. Watkins Motor Lines, Inc., (December 20, 2001), CRC 8951 (six-month length of
service requiremient valid as long as it is applicabie to other forms of disability); fn re
Anderson, (Juue 28, 1991), CRC 5540 (six-month length of service requirement valid so long
as it 1s applied equally). Further, in a case appellant cited to the Conumission, the Franklin
County Cowrt of Comumeon Pleas upheld a one-year minimun length of service requirement on
sununary judgment in a pregnancy discrimination case similar to Ms. McFee's. Murphy v.
Airborne freight Corp. (November 5, 2004}, Franklin County C_P. No. 03 CVCI10-12033.
The Commission cites no authority for the contention that appeliant’s minimum length
of service requirement 1s unlawful. Appeliant’s leave policy ts not prohibited by R.C.
41201 erseg. or Q. AC.§ 4112-5-05(G). The policy is entirely consistent with these

provisions.

The Court finds appellant’s second assigiument of error to be well taken.

V. CONCLUSION
For the reasons set forth above, appetlant's assignments of ervor are SUSTAINED.

The decision of the Ohio Civil Rights Conunission 1s REVERSED, and the complaint 1s

dismissed. Costs to the appellce.

[t 15 s0o ORDERED. There is 1o just cause for delay. This is a final, appealable order.

W

Thomas M. Marcelain, Judge
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Copies of the Judgment Entry were mailed by ordmary U.S. Mail to all persons histed
below on the date of filing.

Brian E. Dickerson, Esq., and Jonathan R. Secrest, Esq., Attorneys for Appellant
Dickersen Law Group, P A, 3003 Honzons Do, Ste. 101, Columbus, OFH 43220

\ Patrick M. Dull, Esq., Assistant Attorney General, Civil Rights Section, Attomey for
Appellee, 30 E. Broad 5t., ke Fir., Columbuns, OH 43215-3428

Oho Civil Rights Comnusston, 1111 E. Broad St 39 Flr., Columbus, OH 43205

Tiffany R. McFee, |14 Pierce St., Zanesville, OH 4371
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Governor

TIFFANY R. MCFEE, )

) COMPLAINT NO. 9816
Complainant, )
)

vs. ) FINAL ORDER

)
NURSING CARE MANAGEMENT OF )
AMERICA, INC. dba 3
PATASKALA OAKS CARE CENTER, )
)
Respondent. )

This matter came before the Ohioe Civil Rights Commission (Commission) al ils regular
meeting on February 1, 2007. At this meeting, the Comnniséion considered ils Administrative
lLaw Judge’s Report and Recommendation, as well as Objections to this Report filed by the Ohio
Attorney General’s Office. The Commission hereby incorporates into the record the Objections

filed by the Ohia Attorney General’s Office.

CASE HISTORY

Tiffany Mclee filed a charge affidavit with the Commission on March 2, 2004. Afier
the Commission received the charge, it conducted an investigation, ultimately finding that it
was probable that Respondent (“Pataskala Oaks™) violated Revised Code Chapter 4112, After
conciliation efforts failed, the Commisston issucd Complaint No. 9816,

All relevant facts were stipulated and submitted (0 an Administrative Law Judge
(“ALJ"). On December 19, 2006, the ALI issued a Report and Recommendation, which

recommended that the Commission dismiss the complaint.
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The Ohio Attorney General’s Office filed Objections 1o the Report and
Recommendation. Oral argument regarding the Objections was held before the Commission at
its February 1, 2007, meeting.  After carefully considering the ALJ’s Report and
Recommendation, and after reviewing the entire record, as well as reviewing the information
presented in the Objections and during oral argument, the Commission has decided to disapprove
the ALJ’s Report and Recommendation, and adopt its own legal findings. Based upon the
stipulated evidence 1n the record and the applicable statutes, the Comumission hereby determines
that Pataskala Oaks has violated Revised Code Chapter 4112,

The Commission has determined that R.C. 4112.01(B) and R.C. 4112.08 require a result
different from the one recommended by the ALJ. As the Commission has the ability to
disapprove the written Report and Recommendation of the ALJ, and to issue a Final Order
accordingly', the Commission hereby determines that Pataskala Oaks has antawfully
discriminated against Ms. McFee in violation of R.C. 4112.

FINDINGS OF FACT

Tiffany McFee was hired by Pataskala Qaks as a Licensed Practical Nurse on June 9,
2003. About eight months [ater, on January 26, 2004, Ms. McFee provided ataskala Oaks with
a physician’s noie which stated that she was medically unable to wo;k due to a pregnancy-related
medical condition (swelling). The physician’s note also stated that Ms. McFee could return to
her normal duties six weeks following her delivery. Instead of providing Ms. McFee with the
requested leave, however, Pataskala Oaks terminated her on February 4, 2004.

Pataskala Oaks grants up to 12 weeks of leave for employees who are medically unable

| R.C. 4112.05(GY1); O.AC. 4112-3-0%A), (B), & (C); 0.A.C. 4112-3-10; Board of kdn. v. Ohio Civil
Rights Comm. (1981}, 66 Ohio St. 2d 252, 257-258; Jackson, et al. v. Franklin Cty Animal Control Dept, (lOd' CA,

1987), 1987 Ohio App. LEXIS 9144, *6.
2
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to work. Even so, Pataskala Oaks’ policy only provides this leave for employees who have
been employed for one year or more (the “one-year policy”). Pataskala Oaks has in fact
provided up to 12 weeks of leave for such employees who are unable to work. Nevertheless, Ms.
McFee was not afforded any leave at all.

Due to her pregnancy, Ms. McFee was medically unable to work for about 6-7 weeks.
Although Pataskala Oaks provides up to 12 weeks of leave for other employees who are unable
to work, Ms. McFee was terminated through the application of Pataskala Oaks’ one-year policy.
DISCUSSION AND CONCLUSIONS OF LAW

By statute, Ohio prohibits many forms of discrimination. For example, R.C. 41 12.02(A)}
prohibits employment discrimination when that discrimination is “because of” a person’s race,
color, religion, efc. This same statute also prohibits discrimination “becanse of” a person’s sex.
This type of discrimination generally requires evidence demonstrating that the employer’s
discriminatory actions wére motivated by (or “because of”) the employee’s sex. However, Ohio
also has a law that mandates certain treatment for pregnant women, regardless of motivation.

VPreguancy Diserimination under Ohio Revised Code 4112.01(B)

Ohio not only prohibits sex disctimination, but it also provides specific protection for
pregnant women under R.C. 4112.01(B). Unlike the general prohibition against discrimination
motivated by sex under R.C. 4112.02(A), however, Ohio’s protection for pregnant women does

not have a motivational requirement’ - instead, R.C. 41 12.01(B) contains a directive regardin
q g g

how employers must treat pregnant women:

2 This lack of a motivational requirement is not unique to R.C. 4112.01(B) — other provisions of Chapter

4112 also lack a motivational requirement. Sec, e.g., R.C. 4112.02(F) [directive against publishing advertisements

that specify race, colot, religion, ete.]); R.C. 4112.02(H)20) & (22) [directive against faiting to comply with building :
accessibility standards]. In addition, there is no motivational requirement in cases analyzed under the “disparate

impact” theory of discrimination. Little Forest Med. Ctr. v. Ohio Civil Rights Comm. (1991), 61 Ohic St. 3d 607,

610 (“In a disparate impact case, discriminatory motive is irrelevant.”)

-

J

Jurisdictional Memorandum
of Appellant Pataskala Qaks
Appx. p. 29



“Women affected by pregnancy, childbirth, or related medical condttions shall be
treated the same for all employment-related purposes, including receipt of
benefits under fringe benefit programs, as other persons not so affected but
similar in their ability or inability to work.” R.C. 4112.01(B) (emphasis added)

Unlike the type of proof required under R.C. 4112.02(A), which typically involves direct
evidence of motivation or a “prima facie case” / “pretext” analysis (which infers motivation), the
mandate contained in R.C. 4112.01(B) does not call for such scrutiny. Instead, R.C. 4112.01(B)
compels specific treatment for pregnant women. The analysis hinges upon whether the employer
treats pregnant women “the same” way the employer treats other employees based upon the other
employees® “ability or inability to work.”

The sole criterion for analysis, then, is whether the employer provides leave for other
employees who are “similar in their ability or inability to work.” If leave is provided for

nonpregnant employees based upon their inability to work, R.C. 4112.01(B3) mandates that the

same [eave be provided to pregnant women.

This criterion was discussed in detail by the Sixth Circuit’s decision in Ensley-Gaines’ .
In that case, the Court of Appeals addressed language similar to that of R.C. 41 12.01(B)*":

When Congress enacted the PDA f{Pregnancy Discrimination Act], instead of
merely recognizing that discrimination on the basis of pregnancy constitutes
uniawful scx discrimination under Title V1L, it provided additional protection to
those “women affected by pregnancy, childbirth or related medical conditions™ by
expressly requiring that employers provide the same freatment of such individuals
as provided for “other persons not so affected but similar in their ability or
inability to work.” *** As recognized by the Umited States Supreme Court, “the
second clause [of the PDA] could not be clearer: it mandates that pregnant

3 Ensley-Gaines v. Runyon (6™ Cir. 1996), 100 F.3d 1220.

4 “Federal case law interpreting Title VI of the Civil Rights Act of 1964, 42 US.C. 2000(c) e! seq., is
generally applicable to cases involving alleged violations of R.C. Chapter 41127 Plumbers & Steamfitters Comml. v.
Okio Civil Rights Comm. (1981}, 66 Ohio St. 2d 192, 196, 421 N.E2d 128. “Federal case law is especially relevant
here since R.C. 41 12.01(B} reads almost verbatim to the Pregnancy Discrimination Act (“PDA”), which amended
Title VI by expressly prohibiting discrimination on account of pregnancy.” Priest v. TFH-EB, Inc. (1998), 127

Ohio App. 3d 159, 164-165.
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employees ‘shall be treated the same for all employment-related purposes’ as

nonpregnant employees similarly situated with respect to their ability to work™”

(emphasis added) Ensley-Gaines v. Runyon, at 1226, citing Int 'l Union v. Johnsan

Controfs (1991), 499 U.S. 187, 204-05.

As a result, when determining how an employer must {reat a pregnant woman, the sole
criteria 15 whether the pregnant woman was treated the same as nonpregnant employees “similar
in their inability to work.” Criteria other than “inability to work,” such as Pataskala Qaks’ one-
year policy, are irrelevant when determining whether an employer has complied with the mandate
of R.C. 4112.01(B). Ensley-Gaines, at 1226.

This principle has been recognized in Ohio. The Tenth Appellate District has held: “The
PDA does not require an employer to overlook the work restrictions of pregnant women unless
the employer overlooks the comparable work restrictions of other employees.”  Because
Pataskala Oaks “overlooks™ the work resirictions of other employees who are unable to work (by
providing them with up to 12 weeks of leave), Pataskala Qaks was therefore required by R.C.
4112.01(B) to “overlook™ the work restrictions of Ms. McFce, and grant her the same leave.

Pataskala Qaks’ One-Year Policy and “Preferential Treatment”

With its one-year policy, Pataskala Oaks has voluntarily chosen to treat its employees in
two different ways — some are terminated, while others are treated preferentially (by being
provided with up to 12 weeks of leave). Pataskala Oaks makr.;:s this distinction, not upon the
person’s ability to work, but instead upon how long the person has been employed. However,
R.C. 4112.01(B) does not provide protection based upon length of employment - rather, its

protection is based upon a person’s abilily or inability to work.

Pataskala Oaks alleges that, based upon its onc-year policy, a failure to terminate Ms.

5 Priest v. TFH-EB, Inc. (1998), 127 Ohio App. 3d 159, 165, citing Deneen v. Northwest Airlines, Inc. (8%

Cir. 1998), 132 F.3d 431, 437
5
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McFee would have resulted in impermissible “preferential treatment” for her. The question of
“preferential treatment,” however, has arisen solely because the management at Pataskala Oaks
has chosen to treat certain cmployees preferentially to others. This is nof a situation where a
pregnant woman has asked for lcave that is preferential to any other leave granted by the
employer — Ms. McFee has nol requested anything more than Pataskala Oaks has already
provided to other employees who were also unable to work. In fact, Ms. McFee requested
considerably less — only 6-7 weeks of leave.

Pataskala Oaks is free to retain its one-year policy — except to the point that it conflicts
with Ohio law. Pataskala Oaks’ policy, when it provides 12 weeks of leave for employees who
are unable to work but denies the same leave to pregnant women who are also unable to work, is,
to that extent, inconsistent with R.C. 4112.01(B). To the extent that this policy provides
“preferential treatment” for pregnant womer, the unique biology of pregnant women (compared
to nonpregnant persons) requires no less 1o ensure that pregnant women are treated “the same” as
nonpregnant persons based upon their ability or inability to work.

Pataskala Qaks implies that R.C. 4112.01(B) requires that “the sexes shall be treated
exactly alike.” Such a decree, by ignoring biclogy altogether, would in fact impose an inequality
on women due to their inherent biological difference. Instead, R.C. 4112.01(B) contains exactly
the opposite directive — it provides special protection for women based upon the biological
condition of pregnancy, and pointedly does not provide men with comparable protection.

By acknowledging the particularly female biological characteristic of pregnancy, Ohio
has mandated that it is unlawful sex discrimination to nrot offer pregnamt women leave when ,

others persons also “unable to work” are offered that leave. Any so-called “preferential
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treatment” for pregnant women resulting from Pataskala Oaks’ one-year policy is merely a self-
imposed consequence that 1s irrelevant to the application of 4112.0{(B).

The United States Supreme Court has previously addressed the issue of “preferential
treatment” for pregnant women.t In Guerra, the Court determined that, although the federal
PDA does not reguire “prcferential (reatment,” nothing in the law prohibits a state from
providing such treatment. In this light, and as discussed in more detail below, it is important to
note that Ohio has a special statute that requires its anti-discrimination laws to be liberally
constined to ensure the accomplishment of their purposes. R.C. 4112.08.

In the limited scenario at issue in this case, where an employer provides preferential
ireatment for some of 113 employees, but denies it to others, R.C. 4112.01(B) mandates that
pregnant women shall be treated “the same” based upon their inability to work. In this narrow
sense, a liberal construction of the plain language of this law mandates that “the same”
preferential freatment (as already provided to other employees unable to work) be provided for
pregnant women who are also unable 10 work.

Liberal Construction under R.C. 4112.08

Ohio Revised Code 4112.08 requires that Chapter 4112 “shall be construed liberally for
the accomplishment of its purposes, and any law inconsistent with any provision of this chapter
shall not apply.” Significantly, there 1s no federal counterpart requiring “liberal construction” in
the Pregnancy Discrimination Act.

Revised Code 4112.08 requires a liberal construction of R.C. 4112.01(B) so that it
actually “accomplishes its purpose” of providing protection for pregnant women. This concept

has been repeatedly utilized by Ohio courts, with the end result being that Ohio’s efforts to end

G California Federal Sav. & Loan Ass’nv. Guerra (1987}, 107 8. Ct. 683, 692-693.
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discrimination are not thwarted by overly restrictive interpretations.’

Revised Code 4112.08 also states that “any law inconsistent with any provision of this
chapter shall not apply.” In a recent decisiqn from the Eighth Appellate District,® the court cited
R.C. 4112.08 and held that a city’s own civil service rules cannot supersede (or even limit} the
anti-discrimination laws of R.C. 4112. To pemmit such a result, the Dworning court stated, would
“he inconsistenl with the remedial purposes of R.C. Chapter 4112.” /d., at §47.

As this prohibition extends to “any law,” the same prohibition would certainly preclude
Pataskala Oaks’ internal one-year policy from limiting Ohio’s protection for pregnant women.
Application of Pataskala Oaks’ policy results in pregnant women being terminated despite the
fact that other employees, who ate sirﬁilar in their inability to work, arc provided with leave.
This outcome is inconsistent with the purpose of R.C. 4112.01(B), which is to provide protection
for pregnant women. Simply stated, a liberal construction of R.C. 4112.01(B) precludes
termination of a pregnant woman when the employer provides up to 12 weeks ot leave to
nonpregnant employees who are similar in their ability or inability to work.

Discrimination “because of” pregnancy is also unlaw/ful

Although the analysis for this case does not require a motivational element, it is

instructive to briefly review the “because of” prohibition found in R.C. 4112.02(A).

7 Sce, inter alia, Genaro v. Cent. Transp. (1999), 84 Ohio St. 3d 293, 296-297 (citing R.C. 4112.08, the
Court extended the definition of “employers” to include individual managers, and stated that “By holding supervisors
and managers individually liable for their discriminatory actions, the antidiscrimination purposes of R.C. Chapter
4112 are facilitated, thereby furthering the public policy goals of this state regarding workplace discrimination.”);
Helmick v. Cincinnati Word Processing, Inc. (April 26, 1988), Franklin 10™ App. No. 86AP-1073, unteported, 1988
Ohio App. LEXIS 1656, *10 (“R.C. Chapter 4112 is a remedial statute which is to be construed fiberally in order to ;‘
assure that the rights granted by the statute are not defeated by overly restrictive iterpretations.”); Ohio Civil Rights .
Comm’n v. Ingram (1994), 69 Ohio St. 5d 89, 94 (citing R.C. 4112.08, the Court held that “where the amount of
back pay that would have been received by a victim of employment discrimination is unclear, any ambiguities should

be resoived against the discriminating employcer.”).

8 Dworning v. City of Euclid {December 21, 2006), Cuyahoga 8" App. No. 87757, 2006 Ohio 6772.
8
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Discrimination in hiring

It is unlawful in Chio to “refuse to hire” a woman “because of” her pregnancy. R.C.
4112.02(A), R.C. 4112.01(B). However, Pataskala Oaks’ one-year policy, if upheld, would
accomplish in a roundabout manner what employers are prohibited from doing directly. In other
words, if an employer wished to avoid hiring pregnant women, but realized the unlawfulness of
such an action, all the employer would necd to do is establish the type of one-year policy that
Pataskala Oaks has in fact established.

A policy requiring the termination of employees needing leave who have less than one
year of service would repeatedly result in the termiration of any recently-pregnant (or already-
pregnant) woman solely due fo the fact that she was pregnant. Such a policy, although ostensibly
complying with the law prohibiting the refusal to hire a qualified pregnant woman on a Monday,
would incongruously result in her permissible termination on a Tuesday when she needs leave,
and for the exact same reason — the woman’s pregnancy. Such an inconsistent “loophole™ could
not have been intended by the General Assembly when it enacted R.C. 4112.01(B) to protect
pregnant women in Ohio.

Discrimination in firing

Likewise, it is also unlawful to terminate a woman “because of” her pregnancy. R.C.
4112.02(A), R.C. 4112.01(B). This is because R.C. 4112.01(B), in addition to the directive
language discussed above, also incorporates “because of pregnancy” or “on the basis of
pregnancy” within the definition of “because of sex,” as that term is used in R.C. 4112.02(A). 1t
is undisputed that Ms. McFee needed leave “on the basis of” her pregnancy, and that this need ;

for leave ultimately resulted in- her termination. Consequently, Ms. McFee was terminated
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“because of” her pregnancy (and therefore “because of” her sex) in violation of R.C. 4112.02(A).

Pataskala QOaks responds to this by claiming that Ms. McFee was terminated, not
“because of” her pregnancy, but instead “because of” her failure to satisfy its one-year policy.
This semantical argument is not persuasive — a liberal construction of R.C. 4112.01(B) and R.C.
4112.02(A) cannot result i such overly restrictive inferpretations of “because of pregnancy” and
“on the basis of pregnancy.” A liberal construction would ensure protection for pregnant women,
especially in light of the fact that Pataskala Oaks has treated nonpregnant employees, who were
sirmilar in their ability to work, better than Ms. McFee. Under this liberal construction, it is clear
that Ms. McFee would not have been terminated had she not been pregnant. Consequently, Ms,

McFee was terminated “because of” her pregnancy in violation of R.C. 4112.02(A).

DAMAGES

At the time of her termination on February 4, 2004, Ms. McFee worked 40 hours/weck
and was paid $18.50/hour. She gave birth on February 1, 2004, and was able to return to work
six weeks afterwards, on March 13, 2004. There was no cvidence that Ms. MclFee failed to
mitigate her damages.’

The stipulated facts show that, after Ms. McFee was able to return to work on March 15,
2004, she applied for several jobs. However, she was unsuccessful in obtaining employment

until November 19, 2004. On that date, Ms. McFee was hired as a Licensed Practical Nurse at

9 Although Pataskala Oalks left a telephone message for Ms. McFee on February 23, 2004, infornting her of
an available position, there was no evidence that the position was ever actually, and uaconditionally, offered to Ms.
McFee. Further, there was no evidence that Ms. McFee received the message, which in any event was left several
weeks prior to Ms McFec’s ability to return 1o work. Ford Motor Co. v. EEOC {1982), 458 U.S. 219, 232 (“[Aln
employer charged with unlawful discrimination often can tofl the accrual of backpay liability by unconditionaily
offering the claimant the job he sought, and thereby previding him with an opportunity to mitimize damages."); see

also Jordan v. City of Cleveland (N.D. Ohio, 2006), 2006 U.S. Dist. LEXIS 76400, *3.
10
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Adams Lane, where she continues to be employed. At the time of the hearing, Adams Lanc paid
Ms. McFee $14.03/hour, over $4.00/hour less than she received at Pataskala Qaks.

CONCLUSION

As a result of the above, Ms. McFee is entitled to reinstatement. R.C. 4112.05(G).
Therefore, it is ORDERED that Pataskala Oaks offer a Licensed Practical Nurse position to
Ms. McFee at a pay rate commensurate with the pay Ms. McFee would have received had she not
been terminated, with all interim merit pay increases and all other benefits, within 30 days of the
issuance of this Final Order.

Ms. McFee is also entitled to backpay. R.C. 4112.05(G). Ms. McFee is entitled to the full
amount of backpay from the date of her ability to return to work (March 15, 2004) until Pataskala
Oaks makes the above-ordered offer. Accordingly, it is ORDERED that, based upon her pay as
a Licensed Practical Nurse al Pataskala Oaks ($18.50/hour, 40 hours/week), and the length of
time from March 15, 2004, to the issuance of this Fipal Order (35.5 months), less the amount she
has eamed at Adam’s Lane ($14.03/hour, 40 hours/week, from November 19, 2004, to the
issuance of this Final Order, or 27 months), Pataskala Oaks pay Ms. McFee [$18.50/hour x 40
hours/week x 35.5 months x 4 weeks/month] — {$14.03/hour x 40 hours/week x 27 months x 4
weeks/month] = $44,470.40, plus all intervening merit pay increases and all other benefits,
within 30 days of the issuance of this Final Order. This amount will continue to accrue until
Pataskala Oaks makes the above-ordered offer to Ms. McFee.

Finally, having determined that application of Pataskala Oaks’ one-year policy violates
R.C. 4112.01(B) and R.C. 4112.02(A) as it pertains to pregnant women, it is ORDERED that

Pataskala Oaks revise its one-year policy so that it is in accordance with this Final Order,

1
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This ORDER issued by the Commission on this Ej day of m 2007.

ALTAG FA RAMOS, Commissioner
s A

LE&NARD HUW, Commissioner

RASHMI YAINH, Commissioner

12
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NOTICE OF RIGHT TO JUDICIAL REVIEW
Notice ts hereby given to all parties herein that Revised Code Section 4112.06 sets forth

the right to obtain judicial review of this Order and the mode and procedure thereof.

CERTIFICATE
I, Desmon Martin, Chief of Compliance, of the Ohio Civil Rights Commission, do hercby
certify that the foregoing is a true and accurate copy of the Final Order issued in the above-

captioned maiter and filed with the Commission at its Central Office in Columbus, Ohio.

TS U

DESMON MARTIN
CHIEF OF COMPLIANCE
OHIO CIVIL RIGHTS COMMISSION

DATE: .5 / {
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INTRODUCTION AND PROCEDURAL HISTORY

Tiffany R. McFee {Complainant) filed a sworn charge affidavit with

the Ohio Civil Rights Commission {Commission) on March 2, 2004.

The Commission investigated the charge and found probable cause
that Nursing Care Management of America, Inc. d/b/a Pataskala Oaks
Care Center (Respondent) engaged in unlawful employment practices in

violation of Revised Code Section (R.C.) 4112.02(A).

The Commission attempted, but failed to resolve this matter by
informal methods of conciliation. The Commission subsequently issued

a Complaint on January 13, 2005.

The Complaint alleged that Respondent discharged Complainant

for reasons not applied equally to all persons without regard to their sex

(condition of pregnancy).

Respondent filed an Answer to the Complaint on February 10,

2005. Respondent admitted certain procedural allegations, but denied
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that it engaged in any unlawful discriminatory practices. Respondent

also pled affirmative defenses.

The Commission and Respondent moved the Administrative Law
Judge (ALJ) to waive the public hearing in this matter in lieu of their
submission of a Joint Stipulation of Facts. The Motion was granted;
the Commission and Respondent submitted the Joint Stipulation of

Facts on August 5, 2005.

The record consists of:

> the previously described pleadings;

> the Joint Stipulation of Facts; and

» the post-hearing briefs and the Commission’s reply:

o filed by the Commission on August 8, 2005;
o {iled by Respondent on August 17, 2005; and
0 filed by the Commission on August 24, 2005.
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FINDINGS OF FACT

1. Complainant filed a sworn charge affidavit with the

Commuission on March 2, 2004.

2. The Commission determined on December 16, 2004 that it
was probable that Respondent engaged in unlawful discrimination in

violation of R.C. 4112.02(A).

3. Respondent is a corporation duly qualified to conduct
business in the State of Ohio. It maintains an office and place of

business in Franklin County, Ohio.

4. Respondent is an “employer” as defined by R.C. 4112.01(A)(2).

5. Prior to the issuance of Complaint No. 9816, the Commission

attempted conciliation, which was unsuccessful.

6. Complainant was hired by Respondent as a Licensed Practical

Nurse on June 9, 2003,
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7. At the time of Complainant’s hire, and at all relevant
iimes, Respondent had a leave policy that permitted up to twetve {12}
weeks of lecave for those employees that had been employed by
Respondent for a minimum of one year. Respondent has applied this
policy consistently to all employees. Complainant was provided a copy

of this policy at the beginning of her employment.

8. When an employee has been employed for less than one
year and requests leave, that employee is told that he or she is not
entitled to leave, and the employee is terminated. The employee is told

that he or she can re-apply for employment when able to resume work.

9. When an employee has been employed for one year or more
and requests leave, that employee is entitled to twelve weeks of leave,
provided that the requested leave is supported by a physician’s note
stating that the employee is medically unable to work. Respondent has,

in fact, provided up to twelve weeks of leave for its employees who