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STATEMENT OF FACTS

On April 4, 2007, Montgomery County Children’s Services (MCCS) filed its motion
for permanent custody of M.M. MCCS served its Motion on Jessica Lairson by publication and
posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of the Montgomery County
Juvenile Court. M.M.’s great aunt Kathy Richards, filed her motion for legal custody on July
14, 2007. Both Motions were heard by a Magistrate on August 14, 2007,

On October 3, 2007, the Magistrate filed her Decision granting permanent custody to
MCCS. (Appx., p. A-23). The Magistrate found that there were no relatives suitable to care
for the child. (Appx., p. A-23). The Magistrate also held that it was not in the best interest of
the child to place her in the home of a biological relative. (Appx., p. A-24). The Magistrate
overruled Kathy Richard’s Motion for legal custody citing only the Magisirate’s "concern for
veracity of Ms, Richards concerning her criminal history." (Appx;, p. A.24). The Magistrate
did not make a specific finding that permanént custody was in the best interest of the child.

Lairson filed objections to the Magistrate’s Decision on October 15, 2007, and
supplemental objections on May 27, 2008. Kathy Richards filed supplemental objections on
May 28, 2007. The Juvenile Court filed its Decision and Judgment overruling Lairson’s and
Richard’s objections and adopting the Magistrate’s Decision on July 3, 2008. (Appx.,p. A-17).

At the Magistrate’s Hearing held herein on August 14, 2007, MCCS caseworker Stacy
Keaton testified that reunification of M.M. with her mother Jessica Lairson, was not
appropriate. (TR, p. 179). Keeton stated that Lairson had: substance abuse and mental health
problems; no contact with M.M. since August 2, 2006; no stable housing or income; and had

otherwise not completed the case plan. (TR, pp. 155-165, 173, 179).
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From September to October, 2006, M.M.’s great aunt, Kathy Richards, had visitation
with M.M. at MCCS once per week. (TR, p. 167). Eventually, Ms. Richards had visits with
M.M. in her home. (TR, p. 167). The visits were stopped in October, 2006, when Stacy
Keeton discovered Robert Maxwell at Richards home during one visit. (TR, pp. 167-168).
Maxwell was Jessica Lairson’s former boyfriend and, at one time, believed to be M.M.’s father.
(TR, p. 170). Maxwell was not allowed to have visits with M.M. after the Court determined
that he was not M.M.’s father. (TR, p. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (TR, p. 175). Ms.
Keeton personally inspected Ms. Richards home on August 13, 2007 (the day before the
hearing), and found the home in the same or even better condition than at the initial home
study. (TR, pp. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS. (TR,
p. 167). During visits Ms. Keeton observed that M.M. “seems to have really bonded with
Kathy. She knows her, she greets her, She will hug her randomly. She seems to enjoy having
visits with her." (TR, p. 181). Ms. Keeton also observed that M.M. is “very active” with Ms.
Richards, tries to formulate words and “do a lot more with Kathy that I thought (the child) was
capable of.” (TR, p. 181).

Kathy Richards has custody of M.M.’s cousin, who also attends visits with M.M.
According to Ms. Keeton, M.M. and Matthew get along “fine, [M.M.] loves mimicking and
playing and running behind Matthew.” (TR, pp. 181-182). Matthew looks forward to seeing
M.M., “he talks to [M.M.] he wants to play ﬁdth [M.M.]” (TR, p.209). Ms. Keet.on testified

that the two children are bonded. (TR, p. 209).
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M.M. receives services through MCCS including speech and developmental therapy.
(TR, p. 186). Ms. Keeton admitted that those services would be just as available to Kathy
Richards as they ate to the foster parents. (TR, p. 186). Ms. Keeton also observed differences
in the way that M.M. interacts with both the foster parents and Kathy Richards: “She would
probably whine a little more to be picked up more when she’s with the foster parents. And
when she’s with Kathy, [ would see her just get down and go for it...I do see her more active
when she’s with Kathy and Matthew. (TR, p. 208).

Keeton testified that she considered Kathy Richards as a possible relative placement.
(TR, p. 177). Keeton admitted that, except fér the one incident with Robert Maxwell eight
months before, MCCS would be pursuing legal custody to Kathy Richards. (TR, p. 194).

Kathy Richards testified that she asked the court for legal custody becanse M.M. is her
niece and she loves her. (TR, p. 219). Ms. Richards wants to have a relationship with M.M.,
and continue the relationship between M.M., and Matthew. (TR, pp. 219-220).

At the time of the hearing, Ms, Richards was about to graduate from college with a
degree in medical office management, and expected to obtain employment in that field. (TR,
p- 220). She stated that she had sufficient household income to support two children until she
found employment. (TR, p. 221).

Ms. Richards testified that M.M. wou.ld have her own room at her home. (TR, p.221).

Ms. Richards has also dealt with the same eye and speech problems with Matthew as those
experienced by M.M. (TR, pp. 221-222). She would make time for the same therapy sessions

which M.M. receives through foster care. (TR, p. 222).
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Finally, Ms. Richards testified that she had not had any contact with Robert Maxwell
in months; never had a friendship with Maxwell; and, as far as she was concerned, “he could
fall off the face of the earth.” (TR, p. 223). Stacy Keeton testified that Ms. Richards told her
she has absolutely no interest in ever seeing Robert Maxwell again. (TR, p. 190). Ms.
Richards stated she would abide by court orders regarding Maxwell. (TR, p. 224).

The Guardian ad Litem for M.M., who had been actively involved in the case for most
of M.M.’s life, filed her final report on August 9, 2007. That report details the bonding
between M.M., and Kathy Richards, and other members of M.M.’s Vextended family.
Although, in prior reports, the GAL expressed some reservations about Kathy Richards and the
one previous incident regarding Mr. Maxwell, in her final report, the GAL had this to say:

Addressing the “Robert Maxwell issue”, as far as Ms. Richards

is concerned based on my involvement with the case from the

start, I do not believe that Robert is a concern any longer. I

believe Ms. Richards when she states to me that she has no

contact with Robert.
As a result, the Guardian concluded that “it is in [M.M’s] best interest to be raised with her
family in a good home provided by her maternal great-aunt.” Id.

On October 12, 2007, the Magistrate filed her " Amended Decision and Judge’s Order
Granting the Motion for Permanent Custody." (Appx., p. A-23). Ms, Richards and Jessica
Lairson each filed timely Objections and Supplemental Objections to such Decision. On July
3, 2008, the Court filed its "Decision and Judgment Concerning Objections to the Decision of

the Magistrate." (Appx., p. A-17). The Court upheld the Magistrate, overruled Ms. Richards’

Motion for Legal Custody, and granted permanent custody of M.M. to MCCS.
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The Juvenile Court found that the child had regularly visited with Kathy Richards, and

. bonded with Richards and her older cousin, Matthew, through steady visitation. (Appx., pp.

A-20-21). The Court also found that the GAL recommended that legal custody be granted to
Richards. (Appx., p. A-21). However, the Juvenile Court rejected the GAL’s recommendation
without giving specific reasons for doing so. The Juvenile Court merely stated that it did not
"consider these factors [i.e., child’s bonding with Richards and GAL’s recommendations] to
be as significant as the child’s need for permanency.” (Appx., p. A-21). The Juvenile Court
held that permanent custody to MCCS was in the best interest of the child. (Appx., p. A-22).
However, the Juvenile Court did not find that permanent custody was the only way M.M.’s
need for a legaily secure placement could be achieved.

On appeal, the Montgomery county Court of Appeals held, among other things, that the
{rial court was not required to find that permanent placement with MCCS was the only way to
obtain a secure placement. (Appx., p. A-15). Ms. Richards timely filed a motion to certify a
conflict between the opinion of the Montgorr;cry County Court of Appeals, and the holding of
the Twelfth Appellate District in In re G.N. (2008), 176 Ohio App. 3d 236. On February 2,
2009, the Montgomery County Coutt of Appeals certified the conflict to the Supreme Court of
Ohio on the following question:

Must a court specifically determine whether granting permanent custody is the

only way a child’s need for a legally secure placement can be achieved in order

to satisfy its duty under R.C. 2151.151(D)4).

(Appx., p- A-5).




Kathy Richards filed her Notice of Appeal on January 12,2009, (Appx., p. 1). Shealso
filed a Notice of Certified Conflict on February 11, 2009. On March 17, 2008, this Court

determined that a conflict exists, and granted jurisdiction to hear this case.
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ARGUMENT

Proposition of Law No. I:

A Juvenile Court abuses its discretion in
granting permanent custody to an Agency where
it unreasonably rejects evidence that granting
legal custody to a relative is in the child’s best
interest.

The right to maintain and pursue intimate familial associations is a fundamental right

protected by the Due Process Clause of the Fourteenth Amendment. Moore v. City of East

Cleveland (1977), 431 U.S. 494, 503, 91 S.Ct. 1932, 52 L.Ed.2d 531. Because of this, the
United States Supreme court has explained that permanent termination is one of the few forms

of state action that is "both so severe and so irreversible." ML.B v S.L.J (1996), 519 U.S.

102,118, 17 8.Ct. 55, 136 L.Ed.2d 473. Termination of parental rights has been described by
the Ohio Supreme Court as "the family law equivalent of the death penalty." In re Hayes
(1997), 79 Ohio St.3d 46, 48, 679, N.E.2d 680, quoting In re Smith (1991) 77 Ohio App. 3d
1, 16,601 N.E.2d 4.

Upon a motion for termination of parental rights, the burden of proof on a children’s
services agency is to prove by clear and conVinciﬁg evidence that the provisions of Ohio Rev.
Code Amn. §2151.414(B)(D), and (E) support the granting of permanent custody of the children

to the agency. In re Schreiber, 2005 Ohio 5494, Additionally, pursuant to O.R.C.

521 51.4 14(B)(1), a court may only grant permanent custody of a child to a state agency if it is
in the best interest of the child. In re Rateliff, 2005 Ohio 1301. In other words, in order to
terminate a parent’s rights under R.C. 2151.414, the juvenile court must find clear and

convincing evidence that (1) permanent custody is in the child’s best interest, pursuant to R.C.
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2151.414(D), and (2) one of the circumstances in R.C. 2151.414(B) applies. Finally, the
Supreme Court of Ohio has indicated that a juvenile court shall consider all relevant factors in
determining the best interest of a child, not just factors enumerated in R.C. 2151.414(D), Inre
C.F., 113 Ohio St.3d 73, 2007 Ohio 1104.

Ohio Revised Code §2151.414(D) mandates that in determining the best interest of a
child the court must "consider all relevant factors, including, but not limited to, the following:

"(1) Theinteraction and interrelationship of the child with the child’s
parents, siblings, relatives, foster care-givers and out-of-home
providers, and any other person who may significantly affect the
child;

"(2)  The wishes of the child, as expressed directly by the child or
through the child’s guardian ad litem, with due regard for the

: maturity of the child;

"(3)  The custodial history of the child, including whether the child
has been in the temporary custody of one or more public
children service agencies or private child placing agencies for
twelve or more months of a consecutive twenty-two month
period**#;

"(4)  The child’s needs for a legally secure and permanent placement
and whether that type of placement can be achieved without a
grant of permanent custody to the agency.

"(5) Whether any of the factors in divisions (E)(7) to (11) of this
section apply in relation to the parents and child."

In other words, a court "must either specifically address each of the required
considerations set forth in R.C. 2151.414(D) in its judgment entry, or otherwise provide some
affirmative indication in the record that the court has considered” such specific factors. Inre
D.H., 2007 Ohio 1762, §19. Further, where, as here, a court "renders a decision which goes
against the specific recommendations of the guardian ad litem, [it] must at least address the
reasons for doing so." Id., 120,

In the present case, it is Appellant’s position that the Juvenile Court unreasonably failed

to consider or to give proper weight to several of the foregoing factors. First, there was clear
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and convincing evidence that M.M.’s interaction and interrelationship with great aunt, Kathy
Richards, and Ms. Richard’s family was positive and beneficial to the child. Stacy Keeton, the
MCCS caseworker, consider Kathy Richards a possible relative placement. (TR, p. 177).
Keeton also found Ms. Richards® home suitable for the child, and that Ms. Richards and her
nephew Matthew had bonded with M.M. Keeton strongly implied that Ms. Richards’ parenting
style was preferable compared to the foster parents. (TR, pp. 181, 187-188,208-209). Keeton
expressed at length that M.M. was more willing to grow, learn and try new things while in Ms.
Richards’ presence. (TR, p. 208).

Kathy Richards wants to raise M.M. and continue M.M.’s relationship with cousin
Matthew. No questions were rai sed about Ms, Richards’ ability to parent M.M. other than the
one incident with Robert Maxwell. Ms. Richards stated unequivocally that she had no contact
with Maxwell after the incident, nor wished to have any contact with him again. (TR, pp. 190,
223-224). It is important to note that there was no factual reference to Maxwell in the
Magistrate’s Decision even though Ms. Richards’ single contact with Maxwell was the Juvenile
Court’s principal reason for denying legal custody. (Appx., p. A-23).

There was also clear, convincing and credible evidence that Kathy Richards would
provide a legally secure permanent place for M.M. MCCS found Richards’ home suitable.
MCCS found that M.M. had bonded with Richards and cousin Matthew. Caseworker Stacy
Keeton admired and complimented Richards’ parenting style as compared to the foster parents.
Keeton admitted that MCCS would be pursuing legal custody to Richards except for the one
incident with Robert Maxwell, which occurred eight months before the Magistrate’s hearing.

(TR, p. 194).
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Finally, R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the
child as expressed directly or through the child’s guardian ad litem. M.M.’s Guardian ad Litem
(GAL) recommended that legal custody be granted to Kathy Richards. The Juvenile Court
rejected the GAL’s recommendation without giving specific reasons for doing so. The Juvenile
Court merely stated that it did not "consider these factors [i.c., child’s bonding with Richards
and GAL’s recommendation] to be as significant as the child’s need for permanency." (Appx.,
p. A-21). Here, the Juvenile Court’s arbitrary determination flies in the face of clear and
convincing evidence supporting the GAL’s recommendation and Ms. Richards’ ability to
provide a legally secure placement.-

Neither the Court nor the Magistrate expressed any disbelief in Ms. Richards’
undisputed testimony that she had not had any contact with Maxwell for several months and,
as far she was concerned, "he could fall off the earth.” (TR, p. 223). Further, in her final report
recommending legal custody to Ms. Richards, the GAL stated:

- Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concerned based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer. 1
believe Ms. Richards when she states to me that she has no
contact with Robert.

Also undisputed was the fact that Kathy Richards has had regular visitation with M.M.,
and has bonded with M.M. (TR, pp. 167, 181). She Joves M. M. and wants to continue the
relationship between M.M. and cousin Matthew. (TR, pp. 219-220). M.M. would have her
own room at Ms. Richards’ home. (TR, p. 22.1). Ms. Richards has also dealt with the same eye
and speech problems with Matthew as those experienced by MM, (TR, pp. 221-222). She

would make time for the same therapy sessions which M.M. receives through foster care, (TR,

p. 222). At the time of the hearing, Ms. Richards was about to graduate from college with an

10
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associate degree in medical office management, and expected to obtain employment in that
field. (TR, p. 220). She stated that she had sufficient household income to support two
children until she found employment. (TR, p. 221).

CERTIFIED QUESTION

Must a court specifically determine whether
granting permanent custody is the only way a
child’s need for a legally secure placement can
be achieved in order to satisfy its duty under
R.C. 2151.414(D)(4)?

For the reasons set forth in connection with Appellant’s Proposition of Law No. 1, as
well as the following, the certified question should be answered in the affirmative.

The right to raise a child is an essential and basic civil right. Ir re Hayes (1997), 79
Ohio St. 3d 46, 48, citing fn re Murray (1990), 52 Ohio St. 3d 155, 157. "Permanent
termination of parental rights has been described as ‘family law equivalent of the death penalty
in a criminal case.”” In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App. 3d 1, 16.
A parent "must be afforded eery procedural and substantive protection the law allows." Inre
Hayes, supra.

"To terminate parental rights, the movant must demonstrate by clear and convincing
evidence that (1) termination is in the best interests of the child, and (2) one of the four factors
enumerated in R.C. 2151.414(B)(1) applies.“- In the Matter of A.E., (March 25, 2008), Franklin
Co. App. No. 07AP-685, 2008-Ohio-1375 at § 13. R.C. 2151.414(D) mandates that the trial
court consider all relevant factors in determining the best interests of the child including: ". .

. (4) The child’s need for a legally secure permanent placement and whether that type of

placement can be achieved without a grant of permanent custody to the agency; . . ."

11 .
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The Twelfth Appellate District held that R.c. 2151.414(D)(4) requires the juvenile court
to: ", . . specifically determine whether granting permanent custody is the onfy way the child’s
need for [alegally secure] placement can be achieved to satisfy this statutory requirement.” 7n
re G.N. (2008), 176 Ohio App. 3d 236, 240. Appellant Richards agrees with the Twelfth
District’s interpretation for the reaéons below, and submits that, if the Montgomery County
Juvenile Court had folloﬁved In re G.N,, the Court would have found that a legally secure
placement could be achieved by awarding legal custody to M.M.’s great aunt, Appellant
Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect
to the words used, and may not delete words used or add words not used. Wray v. Wymer
(1991), 77 Ohio App. 3d 122, 132; Cline v. Bur. of Motor Vehicles (1991), 61 Ohio St. 3¢ 93,
97. R.C.2151.414(D)(4) requires the juvenile court to first determine whether the child needs
a legally secure placement; if so, then the coutrt is required to make a second determination o
whether such placement can be achieved without a grant of permanent custody. The language
of R.C. 2151.41 is clear and unambiguous - the juvenile court must determine whether a legally
secure placement exists other than permanenf custody. Logic dictates that permanent custody
should not be awarded unless it is the only alternative; not just the "best option" for achieving
a legally secure placement. See In re G.N., supra at 240.

In the present case, the Montgomery County Juvenile Court concluded that M.M.-’s need
for a legally secure placement was best served by awarding permanent custody to MCCS, The
Juvenile Court found that "permanent custody with the agency will give said child her best
change at permanency.” This finding implies that there were other ways to achieve a secure

placement, namely legal custody tot he child’s great aunt, Kathy Richards, However, the

12
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Montgomery County Court of Appeals held that the Juvenile Court was not required to find that
permanent custody to MCCS was the only way to achieve a secure placement. The Court of
Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively
deletes the Juvenile Court’s statutory duty to consider "whether [a legally secure] placement
can be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature’s intent."
Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental
rights is an alternative of last resort. I re Wise (1994), 96 Ohio App. 3d 619, 624, The United
States Supreme Court has explained that permanent termination is one of the few forms of state
action which is "both so severe and so irreversible." M L.B. v. §.L.J (1996),519U.8.102,118.
Given the gravity attached to permanent custody proceedings by the legislature and courts, it
is only logical that R.C. 2151.414(D)(4) be interpreted to impose duty on the juvenile court to
determine that permanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adhered to the Twelfth District’s interpretation of R.C.
2151.414(D)(4) in practice if not in substance. For instance, in /n re 4.5. (2005), 163 Ohio
App. 3d 167, the Summit County Court of Appeals affirmed the trial court’s decision denying
the permanent custody motion of the Summit County Children’s Services Board. In its
opinion, the appellate court noted: "Although CSB apparently believe that permanent custody
was the best way to achieve a legally secure permanent placement for A.S., the trial court
disagreed that such disposition was in the best interest of A.S." Id. At653. The appellate court
found that: "CSB witnesses repeatedly emphasized that permanent custody was necessary
because A.S. needed permanency in her life, overlooking the possibility of other placements

that would be less drastic, such as legal custody to a non-parent or a PPLA." Id, At 653.

13
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(Emphasis added). The Appellate court upheld the trial court’s conclusion that a placement
less drastic than permanent custody satisfied the child’s need for security. Id. At 654.
In another Summit County case, In re A.T. (Aug. 2, 2006), Summit Co. App. No.
23065, 2006-Ohio-3919, the appellate court noted:
As part of its best interest determination, it is true that the
juvenile court is obligated to consider "[tJhe child’s need for a
legally secure permanent placement and whether that type of
placement can be achieved without a grant of permanent custody
to the agency." R.C. 2151.414(D)4). In the present case, the
trial court specifically found that "[n]o alternatives to
permanent custody exist to assure the minor children a safe,
secure permanent placement.”
1d. at § 54. (Emphasis added). Clearly, the trial and appellate courts in /n re 4. T, recognized
the duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent
custody is the only alternative to provide a légally secure placement.
Counsel is, of course, aware of this Court’s decision in In re Schaeffer (2006), 111 Ohio
St. 3d 398, which might be construed as determinative of the question raised herein. On the
other hand, when given the opportunity to review the Twelfth District’s subsequent decision
in In re G.N., supra, this Court declined jurisdiction, perhaps signalling that this Court itself
believes Schaeffer to be distinguishable. See In re G.N., 118 Ohio St. 3d 1511, 2008 Ohio
3369.
To the extent that this Court does believe that Schaeffer is controlling authority for
answering the certified question in the negative, Appellant submits that Schaeffer should be
reconsidered. Ifa child’s need for permanency can be achicved by means other than the drastic,

irrevocable, result of a grant of permanent custody, logic dictates that such other means would,

inevitably, be in the child’s best interests. In other words, if a viable alternative to permanently
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severing the child from her biological family exists, such alternative must, of necessity, be in

the child’s best interests. Asaresult, it is respectfully urged that this Court answer the certified

question in the affirmative.
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CONCLUSION

For all of the foregoing reasons, the decisions of the Court of Appeals and the Juvenile
Court must be reversed.

Respectfully submitted,

(Z—é i{zum}x N

RICHARD HEMPFLING [0§29986)
Flanagan, Lieberman, Hof’ & Swaim
15 West Fourth St., Suite 100

Dayton, OH 45402

(937) 223-5200 - Telephone

{937) 223-3335 - Facsimile

Counsel for Appellant Kathy Richards
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Aftorneys at Law
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937/223-5200
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CERTIFICATE OF SERVICE
I hereby certify, by signing below, that a copy of the foregoing MERIT BRIEF OF
APPELLANT KATHY RICHARDS has been served upon Johnna Shia, Assistant Prosecuting
Attorney, 301 West Third St., Dayton, OH 45422 and Richard A.F. Lipowicz, 130 West
Second St., Suite 1900, Dayton, OH 45402 and Virginia C. Vanden Bosch, 9506 West State

Route 73, Wilmington, OH 45177, by regular U.S. Mail, this 27" day of April, 2009.

~

Richard Hemp‘ﬁ_i-ﬁg U
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APPENDIX

Notice of Appeal of Appellant, Kathy Richards (January 12, 2009)

Decision and Entry (certifying conflict), Court of Appeals, Montgomery
County, Case Nos. 22872 and 22873 (February 2, 2009)

Judgment Entry, Court of Appeals of Montgomery County, Case Nos. 22872
and 22873 (Nov. 26, 2008)

Opinion, Court of Appeals of Montgomery County, Case Nos. 22872 and
22873 (Nov. 26, 2008)

Decision and Judgment Concerning Objections to the Decision of the

Magistrate, Montgomery County Juvenile Court, Case No. JC 06-5550
(July 3, 2008)

Magistrate’s Decision and Judge’s Order Granting the Motion for Permanent

Custody, Montgomery County Juvenile Court, Case No. JC 06-5550
(October 3, 2007)
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(937) 496-6555 - Facsimile
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NOTICE OF APPEAL OF APPELLANT, KATHY RICHARDS

Appellant, Kathy Richards, through Counsel, Riéhard Hempfling, hereby gives notice
of her appeal to the Supreme Court of Ohié, from the judgment of the Montgomery County
Court of Appeals, Second Appellant District, entered in In Re: M.M., Case Nos. 22872 and
22873 on November 26, 2008.

This case is of public or great general interest, and involves termination of parental
rights.

Respectfully submitted,

RICHARD HEMPFLH\I%;QQ%%)
Flanagan, Lieberman, Hofftan & Swaim
15 West Fourth St., Suite 100
Dayton, OH 45402

(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
rhempfling@{thslaw.com

Counsel for Appellant
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I hereby certi-fy, by signing below, that a copy of the foregoing has been served npon
Johnna M. Shia, Assistant Prosecuting Attorney, 301 West Third St., Fifth Floor, Dayton, OH‘
45422, Richard A.F. Lipowicz, 130 West Second St., Suite 1900, Dayton, OH 45402, and
Virginia ¢. Vanden Bosch, 9506 West State Route 73, Wilmington, OH 45177, via ordinary

U.S. Mail on this _/27 day of January, 2009.

RICHARD IIEMPF%IG/ (0029986)
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO
IN RE: M.M. | | S
| C.A. CASE NOS. 22872 and 22873

T.C.NO. JC 08 5550

----------

DECISION AND ENTRY

Rendered on the _2nd day of _pebrnary , 2009,

JOHNNA M.M. SHIA Atty. Reg. No. 0067685, ASS|stant Prosecutlng Attorney, 301 W.
Third Street, 5" Floor, Dayton, Ohio 45422
: Attorney for Plaintiff-Appeliee

RICHARD HEMPFLING Atty Reg. No. 0029986 318 West Fourth Street Dayton, Ohio
45402
Attorney for-AppeHant Kathy Richards

RICHARD A. F. LIPOWICZ, Atty Reg. No. 0018241, 130 West Second Street, Suite 1900
Dayton, Ohio 45402
Attorney fer Appellant Jessica Lairson

PER CURIAM:
This matter comes before the court on Jessica Lairson’s and Kathy Richards’ App.R.

25 motions to certify a conflict between our opinion dated November 26, 2008, and the

THE COURT OF APPEALS OF QHIO _ F} - L\,
SECOND APPELLATE DISTRICT
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Twelfth Appéllate District's holding in In re G.N., 176 Ohio App.3d 236, 2208-Ohio—1796; |
| discretionary appeal denied, 118 Ohio St.3d _1511, 2098—0hio~3369..

' Bdth cases dealt with a trial courr_.t’s decision to terminate parentat 'right-s.' Pursuant
to R.C. 2151.414(D), the trial court must cohsider several factors in détermining tﬁe best
interest of a child, .including "the Vchil_d_’s.need for la legally seclure placement ahd whether
that type of placement can be achieved Without a grant of pérman'ent custody to the
agency.” In in re M.M., the trial court concluded 'that the child's need for a secure
placément was bés’f served by arwa'rdi‘ng. c,ustqdy to MCCS but did not find'tﬁat placement -
with MCCS was the only way to obtain a‘secl:ure placement. On appeal, we held that the
court was not required to find that pe'rmanent placemenf with MC_CS was the only manner
o obtain é secure plaéeﬁwent. Inre MMM, Montgbmery App. No. 2287’2,— 22873, 2008-
Ohio-6236, at §]26. Inin re G.N., the Tweifth District held that a trial court's conclusion that
placement with Childrens Services was “the best option” for securing a legally secure
placement was ihsufficiént ;co comply With R.C. 2151 414(D)(4). The Twelfth District held
that, to satisfy this statutory factor, the court must find that “granting permanent custody
is the only way the child’s need fof a secure placement can be met.” Inre G.N., 176 Ohio
App.3d 236 at 18. |

Because we find that our decision is in conflict with the_Twelfth District's holding in
In re G.N;, we certify the foliowing question to the Supreme Court of Ohio for review:

“Must a court specifically de‘gerrﬁine whether grénting parmanent custody is fhe only
way a child’s need for_ a legally secure placement can be achieved m order to satisfy itsl

duty under R.C. 2151.414(D)(4)?"

THE COURT OF APPEALS OF OHIO S
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IT IS SO ORDERED.

Copies mailed to:

- Johnna M. Shia . .
Richard Hempfting
Richard A. F. Lipowicz -
Hon. Nick Kuntz

C TMag, EDMD

MAFQ( E. PONOVAN, Presiding Judge

JAWA._ BROGAN, Jucﬁ
A

WILLIAM H. WOLFF, JR.,

THE COURT OF APPEALS OF OHIO g - (.D
SECOND APPELLATE DISTRICT
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(N THE GOURT OF APPEALS FOR MONTGOMERY COUNTY. GHIO

M RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.G. MO, JC 06 8560
EINAL ENTEY

-----------

Purstant to the apinion of this court randered on the 26thday of

ovenber 2008, the 3ud_gmersf of the triad court is gffirmed,

Caats b be pald as stated in App.R. 24.

sy

o e ) A ﬂ% .

WILLIAM H. WOLEE, JR., Presk

. _ E A. BROGAKJ g}{]m

HW"; ety %‘: P, Sw«, __ “,_}
; MARY E. BONOVAN, Judge
: \\ .

. THE COURT OF APPRALE F 00
i ARCOND APPELLATE 1h§TRIET l

A-7

http://www.clerk.co.n.lontgomery.oh.us/pro/ 1/9/2009



£l

Coples mailed 10;

Jahnna M. Shla

Agsistant Progacuting Altomey
301 W. Third Strest, 5" Floor
Dayton, Ohio 45422

Richarg Hampfling
318 West Fourth Streed
Drayton, Ohlo 45402

Richard A, F, Lipowlcz
130 Wast Sacand Strest
Bulte 1600

' Dengon, Ohlo 45402

Hon. Hick Kuntz
Juvenile Court

30 Weast Sanond Street
Dayton, Dhio 45422
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IN THE COURT 0OF APPEALS FOR MONTGOMERY COUNTY, OHIO

N RE: B
C.A, CASE NOS. 22872 and 22873
T.C. NO., JC D8 666D

{Civil appeatfrom Common
Pleas Court, duvehlfa Divislan)

||||||||||

DRINIOH

Rendered o the 28" day of ___Navember 2008

..........

JOHNHA M. BHIA, Atty, Rer. No. 0067685, Assistant Prosasuting Attarney, 301 W. Third
Strast, 5 Fioor, Dayton, Ohio 48422
Attorney for Plairtif-Appellee

RICHARD HEMPFUNG, Atty. Reg. No. 0029586, 318 Wast Faurth Strest, baymn, Chio
45402
Attomey for Appallant Kathy Richards

RICHARD A. F, LIPOWICZ, Atty. Reg. Np. 0018241, 130 West Second Street, Suite 1900,

Dayton, Ohio 43402 .
Attomney for Appelfant Jessica Lairsan

P I

WOLFF, P.J.

Jessica Larson and Kathy Richards appeal from a judgment of the Monigomery

TR COURT OF AFPREAELE OF OHID
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County Court of Comman Pleas, duvenile Divislon, which awarded ganmanant custacly of

Lakson's daughter, M.M., 1o Montgamery Coumty Children’s Services ("MCCE™).

t4.M., whe is almosl thise years old, came inte the tamporary etstody of MCCS in

Jung 2006 and was placed in foster care, Her blologlcal mother, Lairsor, is a prostilute

and drug addict. MCCS develonad a cass plan with the goad of reunifiing MM, with
Lairsom, but at this point alf the parties cencade that Lairson is incapable of cartng for M. M.
and has not made any significant prograss toward the sompletion of hat case plan
objectives. In fact, Lairson has not had any contact with MCCS. Patarnity tesfs excluded
Lairsgr’s husband and two other men as M M,'s father, anef her father remains tmknown.
' MCCS il a motlon far parmanent custody of MM, Tn Aprll 2007,

Kerthy Richards is Lairson's aonl by July 2007, Richards fled a maotion for legal

custody of MM, After a hearing, the magisirale recommended that parmaneant custody be
awarded to MCCS, Lalrson and Riohards filed objections. {n July 2008, the tial count
adopted the maglstrate™s decision and awarded permanent custody to MCCS.

Laiteon arid Richians appeal from the trial court's judgment. Thay each argue that

the trial court errad in concluding that it was in M.M.3 hesl interest {o award ocustody to
MCCS rather than to RElchards, Laisson raises ah atditional argumeant that she was not
properly servad with notlee of the prooeedings. which was ascornplishad by publication.
We will begin with the Issue of nofice. |
MCCE served Lalrson by publication because it tlaimed that ber residancs could
not be ascartained with reasonable diligence. Lairson disputes this clairm, arguing that her
residence nould have been aasily determined by contacting the Dayton Pollce Depariment

oy the Munlcipal Coust because she had been arrested several thmes and prosecitad inthe

THE COBRT i APPLEALE OF ORI
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n:antha ﬁracecﬁng thi haalisg.

Dus process requires that the government aftempf to provide actusl notloe te
inferested parties if it sesks 1o deprive them of a protected liberty, such as the right of &
parent (o ouétady of his ar her ghild, but it does nod reduize that sy interested party récelve
acfuainotice. ih re Thompiking, 115 Ohio 51,3d 408, 2007-Uhio-5238, 875 N.E.2d 582, 110, .
14, ¢iting Dusenbery v. United Statas (20023, 534 U.8. 181, 170, 122 5.Ct 694, 1561
L Fd.2d 887, "T'he means employed musi be such Az abe degirous of acthwally informing
. the absentee might reasanably adopt to aceomplish it but dues provess does not require

"heroic afforts*to enslire the notice’s dellvery, K el Y14, guating Mufiens v. Cant. Hanover

Bank & Trust Co. {19504, 319 .8, 315,

Civ.RR. 4.4(A) requires the use of “reasonable diligence” tn ascertaln the residence

of & party. The suprems court has\daﬁﬁés& *reanonable diligence™ as “[a] falr, proper and

due dagree of care and gctivity, measured with referance to the particalar circumstances;
” such dil‘igem:&, carg, of attention as might be expecied from a man of ordinary prudence i
and activity.” Thamphing, 115 Ohia S1,3d at 91285, cling Black's Law Dictionary (5 Ed.1678),
at 412, ‘Regsonable diligence requires (aking sieps which an individusd of prdinary
prudencs wowld reasonably expect to be successfulin iocating & defendant's address. " Id,
citing Sixsmore v, Soth (1983), B Ohis 51.34 330, 332, 453 N.E.2d 632, '
The MCLS caseworker, Stacy Kaaton, siated b'v affidavit that Lalrson had not had
sontact with M. alnoe eary Awxgust 2008, that Lairson had not made progress an her

case plan, and that MCCS had had difficudly maintaining contact with her. Kegton srated

thigt MOCSE had sent lettars to Lalrson’s last kmown addrégses and hatt triad to contaat her

and sther relatives by phone.  Liarsan had been terninated from substance abuse

THE COURT OF ARPEALS OF QHIG
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pragrams to which she had beean referred by MCCS, During thelrlast coitaet, Lalrson had
édmiﬂad engaging in drug abuse and prostiiution. MCOS ir.ras unsble o determing
whether Lalrgon had obtalned housing or lenal employmeant. MCCS was .aware of
Lafson's ariminal record, Including charges of loiteting, solicitation, and prostitution In
Marsh 2007 and an outstanding warrant for her arrest.

Thes trigd sourt conciuded that zervice by mall and public postirg was proper under
the clicumstanoes presented. 1l stated: “The record shows several notices were mallad
to sevaral former addresses and & dlligent search was conguctad, which did not locate M.
Lairson.  Further the Count finds the Guardiaﬁ ad Liiem was nlso unable o locate ér
cantract{sic) Ma. Lairson prior o #he hearing. Sarvize by publication is suficientwhere tha
mother has a history of aporadic conduct and was unable 10 abtain établa hesusing or
provide the Adenty with an atdrass to send notlcas. The Court finda Ms, Lairson wag
prﬁpeﬂf served under the circumstances of this case through mailing and posting.”

We agras with the trial sourt's assessment thal the methods MCCS usad ta attsmpt
it Incate Lairson were reasonable and sufficlent under the ciroumetances and thet, hgitg
faibad to locaté Lairson thiough thesa efforts, MCCS was justifled in complating notice by
rmall and poeting. Although, in hindsight, it appsars that MCCH might fiave located Lairaon
- through court and potice records, MCCS took the sleps which one of ordinary prudence
wonld reasonably expact to be suacesaful in locating Latrson's addrass. Thamﬁkins, 118
Ohlo St.3d at 128, |

Lairson’s agsignment of error related W0 notice is overruled,

Lairaon and Richards sach raise an assignment of arrar in which they assert that

the triad court emed in finging thatit was in M.M.'s bestinterast to award permianant custody

THLIE SOURT BF APERALS OF QR
HRCOND APPRLEATE DISTRICT

A-ld

hitp://weww.clerk.co.montgomery.oh.us/pro/ 1/9/2009




to MGCS,

FLC. 215141401 provides that the following factors shall ba considered, glong with
all other relevant factors, In detarmining the bast [mterest of a chikd:

1) The interaction and interrelationship of the child with the child's parants,

siblite, relatives foster caregivers and owt-of-horma providers, and any other person who

may significantly affect the child,

“2) The wishes of tha child, as exprassed diractly by the child or through the shild’s
guardian ad item, with due regard for the matarity of the child;

(1) The puatodial history of the child, isscléudirig whether {ha child has been In ihe 1
tamporary custody of ong or more public children services agenciss of private chiid placing
agencies for twelve oF morsg monthg of a conseautive wenby-two month period =

"(4) The child's nead for a legally sature permanart placerpant and whather that
tirps Of placament can be achisvad without a grant of permanent custody to the agenoy(.[”

The hest intarast of the child most be established by clear and conviricing avidesnes,

.G 2161 414(8)(1).

In addition to her argument that the trial courl's decision is pot in M.M.'s bast
irterest, Rickards asserts that the fFlal court erred ingranting permanan cusiody to MCCS
bacause MCCE had not devaloped an adoption plan and badauss the court did not
conclude that permanant custady was the offy way to achisve & secure placernent for
1.

¥y begin with the trial court's conclusion that it wag in M.M.'s best interest to award
permanent custody kb MCCS. It is undisputed that MUM.'s mother was incapable of caring

for ke and would not have been an appropriate caregiver. The bewt interest analdysis

* l FIE COIURT OF APFRALS (HF QAL
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focused anly on whether MM, would be better off in the custody of MCGS, whes her
foster family cauld adopt het, or with Richards. M.M. had fived with her foster family for

fourtean months at the time of the hoaring, and the famlly had ewpressed inferest 1n

adopting her, The guardian ad ltem raported that M. had received "excelient cars” and
was very loved by the foster family.

Richards had alsp besn a stsady presence in ki bt 's fite, She uisited M.M. segularly
with aﬂ;othag ohlld who was i her sare (MM, s cougin, and MM, sseried s have banded
with bath of them. MCCS had considered placing M., with Richards bt decided against
it when Richards allowsd Robert Maxwell to have access fo the chitd during a. home visit.

Macwell had Had a relationshilp with Lairson, but paternity tasting proved that e was nof

| MMs father. Maxwell had unaddressed mental health issuss, and the court tiad ordered
that ke have no contact with M M.

The guardian ad fitem resormmended thet sustody be awarded to Richards. She
| acknowledged her "struggle” with welghing M.M.'s prospects for edaplion with the foster
family against the benefit of keeping her with a farﬁljy membar. The 'guardian ad [em
| soncluded that Mmsowell was ng longer a concem, and she recemman;det! that custady be

awaided to Richards,

The caseworker, Stany Keeton, also arknowledged that Richards had bonded with

MM, ang intaracted well with ber, The casewarker's prirery consarn about placing MM,

with Rlchards centered on whether Richards would permit Roberl Maxwell 1o have contact ,
- with the chifd. She tesiifiad that sbe had found Maxwall at Richards home the sescond tims .
- thet Richards tiad baen pérmﬁt&d o take the child 1o her home, after Keeton had kad ¢

- sxtensive discussions witt Righarde abaut the tact that Baxwe(t was not allowed fo see

THE COURTOF APPEALS DF OHID
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MM,

Richards testified that Maavall Bad come to her houss without hes perm lasion when

M.M. was present. She did nol axplain how or If Maxwell had known-that ML was at the -
house at thaf ima.  Rishards acknowlsdyged that she had received money and fumilure t
from Maxwed for M. |

The teial court deatly considerad MM,z relationships with her foster perenis, aunt,
and cousin, the puardian ad litem's recommendaiion, MM.'e custodial hislary, and hay
need for a sesure placemert, as required by R.C. 2151.414{D). The trial court condlided

that her mast secure placemeant would e wi!h MOCCE so that the foabsr fémﬂy could pursue

an adoption.

Although this case presents a closar call than many other permsrient custody rases,
we cannot canclude that the triad court alsuserd its dlacreﬁan in cancluding that M 's hest
intereat would be served by g;raﬁting custody i MGCS. The magistrate expressad doubt
about Rickhards” tithfuiness, especially in regard to her erimital hisiory, and sonsluced that
it was not in M.M.s best Interest "to remove the child fram the harne she has known for the
majority of har life 1o place her in the hame of & biclogical relative.”  The gourt noted that
WM. siready had A "sense of parmanency” with her foster family s that ket best chiance
f:jr parmamanny was through adoption. The courf obsarved that Richafd&z "gpuiickly viokated"
& cowrt order abiout contact with Maxwell when MM, was allowed 1o visit her boing, In the
absence of a suceassful patterr of visitation with Richards, the court reasanably sobcluded
that the most sacure placement for M., and the one that was in her best interegt, was
with MCGS, Contrary to Rlchards' assertion, the court was riot required to conctude 1hat

granting custody 10 MCCE was the only secure placement; itwas ahiaméd with determining

THE COURT GF AFPEALS OF OHIO
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the most sscure placement, which i the one that wookd best serve M_M.'a inlerasts.
Richards' contention that MCCE was required to davelop an adoption plan before

seeking permanent sustady of MM, has baen rejected by the Bupremes Court of Ohjo. See

trire T.R., - Ohlo 5L.3d —, 2008-Ohlo-5214, 12,
The assigtiments of arror are overulad,
The judgrment of the trial court will be affirmed,
' BROGAN, J, and DOMOVAN, .J,, cancur.
Copigs mailed o)
Johnna M. Shia
Richard Hampfling

Richard A, F. Lipowicg
' Homn, Nick Kuntz
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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, OHTO
JUVENILE DIVISION

In re: Margaret Maxwell * CASE NO. JC 06-5550

* JUDGE NICK KUNTZ
* MAGISTRATE MACIOROWSY

* DECISION AND JUDGMINT
CONCERNING OBJECTIONS
TO THY DECISION Of TTIIE
MAGISTRATTL

B A e O L R L L L L L L TR g ey

This matter is before the Court upon objections filed by Jessica Lairson, mother of
said child, by and through her aftorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008. Kathy Richards, matemal great aunt of said child, has
also filed objections, by and throngh her attorney, James Swaim, on October 17, 2007,
and sapplemented on May 28, 2008. Ms. Lairson and Ms, Richards ohject to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Children Services (hersin Imow as Agency) filed a response, by and
through the Office of the Montgomery County Prosecuting Attomey, on October 17,

2007, and supplemented on Juna 6, 2008, :

On October 3, 2007, Magistrate Maciorowski denied Ms. Richard’s motion for
legal custody, and granted permanent custody of said child to the Agency. Magisirate
Maciorowski made the following findings of fact:

1. The allegations contained in the motion are found to be true,
2. Margaret D. Maxwell, the above captioned child is a minor child, was born on

December 29, 2005,

3. Her birth certificate indicates that Jessica Lairson is the mother of the child. She
is the same person listed in the pleadings. ‘

4. While there is no legal father of the child, there is an alleged father of the child.
Those circumstances are as follows: Several men have completed genetic testing
and none have been found to be the father.

5. The Agency has made reasonable efforts to:
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10,
11.
12
13.
14,
15.
16.
17.
18.
19.
20.

21

22.
23.

24.
25.

a. prevent the removal of the child from the child’s home

b. to eliminate the continued removal of the child from the child’s home

¢. and make it possible for the child to return home
The Agency has made reasonable efforts to implement and finalize the
permanency plan.
The relevant services provided by the agency to the family of the child are: case
management, substitute foster care, information/referral, and a home study.
Those services did not prevent the removal of the child from the child’s home or
enable the child to return home. '
There are no relatives or non-relatives willing and abls to accept legal custody of
the child.
The child has been in foster care since June I, 2006, The child has not been in
foster care 12 or mors months out of the last 22 months. '
The child is ot able to be placed in the home of the mother in a reasonable time.
The mother failed to respond to the services due to significant substance abuse
problems and housing issues that have not been addressed, mental health issues
and inability to demonstrate parenting slcills.
The mother has failed to remedy the conditions causing the child to be placed
outside the home.
The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
The mother failed to regularly support the child financially.
The mother failed to visit or communicate with the child.
The mother has abandoned the child.
The mother has a drug problem severs enough to mtel fere with the care of the
child into the foreseeable future.
The Agency has attempted to contact and involve the alleged father of the child
with the rennification process.
The alleged father has not provided any care, interest or financial support for the
child.
The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment;

b. Obtain a mental health assessment;

¢. Obtain stable housing and income;

d. Have visitation with the child; and,

e. Sign appropriate releases of information;
The mother did not complete the case plan as indicated
Reunification of the child with the mother 1s not possible within a reasonable
period of time, as the mother has had no contract with the child for an extended
period of time and has taken no action to become appropriate to parent the child.
There is reasonable expectation of adoption.
In accordance with § 2151.04 of the Ohio Revised Code, the child was found to
be dependent by entry filed on-August 21, 2006.

. The Guardian ad Litem recommends that legal custody of the child be granted to

the aunt, Kathy Richards,
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Ma. Lairson objects to the Magistrate’s Decision claiming the Magistrate’s
finding of “no suitable relatives™ was not supported by the evidence because Me.
Richards was a relative suitable for placement. Ms. Lairson further claima the evidence
does not support the Magistrate’s finding that legal custody to Ms. Richards was not in
" the best inferest of the child. Ms. Lairson claims said child has bonded with Ma.
Richards and that the Magistrate failed to consider whether permanency could be
achieved without granting permanent custody. Ms. Lairéon claims Ms. Richards is
capable of providing a legally secure placement, and there are no justifiable concerns
keeping Ms. Richards from achieving custody. Ms. Lairson further asserts the Guardian
ad Litem recommends legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabouts could

have been easily determined.

Ms. Richards objects the Magistrate’s Decision claiming the Magistrate made no
express finding of best interest, and therefore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
child and Ms, Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidence that supports the finding that she is not suitable for
legal custody of said child.

The Agency responds to the objections claiming the Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly came to the decision that
permanent custody was in the best interest of said child. The Agency claims the
Magistrate considered Ms, Richards as a possible option, but uliimately decided
permanent custody was in the best interest of the said child. Further, the Agency claims
Ms. Lairson was properly served by posting because a diligent search for her location
was conducted and proved unsuccessful. Farther, Ms. Lairson has not had any confact
with the Agency or her child since Augnst 2, 2006.

Upon through review of all of the objections, transcripts, and the available record,
the Court hereby OVERRULES Ms. Lairson’s and Mas, Richard’s objections. The Court
finds Ma. Lairson was properly served under the circumstances of this case. The local
rile 5.29 for Montgomery Court Juvenile Court requires service by mailing to the last
known address as well as by posting in a public place. The record shows several notices
were mailed to several former addresses and a diligent search was condncted, which did
not locate Ms. Lairson. (Tr. Pg. 155-156). Further the Court finds the Guardian ad Litem
was also unable to locate or contract Ms. Lairson prior to the hearing. (Guardian ad
Litern Report filed August 9, 2007). Service by publication is sufficient where the
mother has a history of sporadic conduct and was unable to obtain stabie housing or
provide the Agency with an address to send notices. See In re Cowling, 72 Ohio App. 3d
499 (1991). The Court finds Ms. Lairson was properly served under the circumstances of
(his case through mailing and posting. Upon finding that service was proper the Cmm
advances to the permanent custody analysis under R.C. § 2151.414.
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Pursuant to R.C § 2151. 414(B)( 1), the Court may grant permanent custody to the
apency that filed the motion if if is in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(z) requires the Court to find that child cannot be place with the either of
the child’s parents within a reasonable time or should not be placed with (he parents, if
the child was not abandoned, orphanad or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of &
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) requires only that the
child be abandoned. A finding of abandonment, for the purposes of psrmanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety

days. R.C. § 215L.011(C).

In the present case, the Court finds Ms. Lairson has abandoned said child becanse
she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156). Further, Ms, Lairson has failed to contact the
Agency since August 2, 2006, and her whereabouts are currenily unknown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and therefore the Conrt finds the
analysis of R.C. § 2151.414(E) is not necessary in said matter. The Court declines to
address whether or not the child can be placed with the mother within a reasonable period
of time in accordance with R.C. § 2151. 414(E) and further, shifts focus to the best

interest analysis.

Pursuant to R.C. § 2151.414(D), in determining the best interest of a child the
conrt shall congider all relevant factors, including, but not limited to, the following:

(1) The interaction and interrelationship of the child with the child's
parents, siblirigs, relatives, foster caregivers and out-of-home providers,
and any other person who may significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through
the child's gnardian ad litem, with dve regard for the maturity of the child;
(3) The custodial history of the child, including whether the child has

heen in the temporary custody of one or more public children services
agencies or private child placing agencies for twelve or more months of a
congecutive twenty-two month period ending on or after March 18, 1999;

(4) The child's need for a Jegally securs permanent placement and
whether that type of placement can be achieved without a grant of
permanent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this section
apply in relation to the parents and child.

Upon carefirl analysis of all the relevant factors listed in R.C. § 2151.414(D), the
Court finds granting permanent custody of said child to the Agency is in the best interest
of said child. The Court finds said child has not had any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. (Tr. Pg. 156, 166). Said child
seemns to have bonded with Ms. Richards and her older cousin Mathew throngh steady
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visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granfing
permanent custody to the Agency.

Further, the Court finds said child’s wishes are not applicable because said child
is too young to express such opinion. However the Court finds the Guardian ad Litem
recommends the Court deny permanent custody to the Agency and grant legal custody to
Ma. Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report

- weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster home since Tune 1,
2006, and has been able to enjoy a sense of permanency. Conversely, the Court finds Ms,
Lairson is incapable of permanency, and Ms. Richards nearly lost visitation rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated appropriate
visitation with said child during supervised visitation, but quickly violated Court Order
when the Court allowed said child to vigit her at her home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robert Maxwell against Court Order a
ghort tirne afler the caseworlrer dropped said child off for visitation. (Tr. Pg. 167-169).
Therelore, the Court finds the child’s placement history weighs in favor of granting
permanent custody to the Agency.

Further, the Court finds the foster parents have provided a safe and loving
environment, in which thers is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with permanency, and the
Court cannot clearly determine whether Ms. Richards can provide permanency for said
child. Ms. Richards has done well when visiting with said child at supervised visitation,
but failed to show the Cowrt she can adequately maintain custody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said child’s best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody to the Agency. ‘

The Court finds R.C. 2151.414(B)(10) is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weighs in favor of

granting permanent custody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litem
recommends legal custody fo Ms. Richards, the Court does not consider these factors to
be as significant as said child’s need for permanency. Further, the Court is not required
to consider placement with a relative before granting permanent custody to the State,

“whete the child is not orphaned. See In re Leonard, 1997 Ohio App. LEXIS 1698 (12
Dist. 1997). The Court finds permanent custody with the Agency will give said child her
best chance at permanency. The foster parents have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr, Pg. 50-
56). Said child has bonded with the foster parents, and there is a reasonable expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review of the
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factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody io the
Ageney is in the best interest of said child.

With the above determinations, the Court hereby adopts the Decision of the

Magistrate, as its own, with all the provisions and requirements contained therein, and
herehy makes the same the ORDER OF THIS COURT.

IT IS SO ORDERED,

ENDORSEMENT

Copies of the foregoing order were entered upon the journal and mailed to counsel of
record and/or the parties on the date indicate

. IUDGF NICK‘T Ie;. of the Juvenile Court - JUp

ﬁ.[ i Date:

(- /L,-'
MCCS, A’l#Mandatad Services, 3304 North Main Street, Dayton, Ohio 45405
Asgsistant Prosecuting Attormey for MCCS, CPU
Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403
Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404
Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Hempfling, 318 W. Fourth St., Dayton, Ohio 45402

Dayton City Schools, ATTN: Christine Pruitt, 115 South Ludlow Strest, 2" Tloor
Payton, Ohio 45402

Citizen Review Board

Magistrate Maciorowski

Chris Xamtz, Bailiff

Daniel Schubert, Law Clerk

A-3




™N THE COMMON PLEAS COURT OTF MONTGOMYRY COUNTY, OHTO
JUVENILE DIVISION

IN RIZ: Margaret D). Maxwell SSN xxx-XK-XXXX DOB 127292005 JCNO. F 2006-5550 0B; (G 2006-5550 QF

Tudge Niclk Kuntz
Magistrate Michelle Maciorowski

MAGISTRATE'S DECISION AND

JUDGE’S ORDER GRANTING THE
MOTION FOR PERMANENT CUSTODY

® Kk % & ok ¥ &k ik

PROCELEDINGS

This case eame before Magistrate Michelle Maciorowski on August 14, 2007 in the matters of the motion for
permanent custody (0B) filed on April 4, 2007 by Montgomery County Children Services and the motion for legal custody (OF)
filed on July 17, 2007.
) Hlizabeth Orlando, the Montgomery County Assistant Progecuting Attorney for Montgomery County Children Services
_ was present. The mother, Jessica Lairson, was not present and she was represented by Attorney Richard Lipowicz. The
.. Guardian ad Litem, Virginia Vandenbosch, was present and had filed a timely report. Richard Hempfling, Attorney for
- Maternal Aunt, was present. Kathy Richards, maternal aunt, was present. Stacey Keeton, the Montgomery County Children
Services caseworlker, was also present for the hearing.

The motion for legal custody (OF) be and hershy is denied.

Al parties wers served and the case is otherwise property before the Court.

S ]

FINDINGS OF TACT

The allegations contained in the motion are found to be true.
Margaret D. Maxwell, the above-captioned child is a minor child, was bom on December 29, 2005.

Her birth certificate indicates that Jessica Lairson is the mother of the child. She is the same person listed in the
pleadings.

While tfhere is no legal father of the child, thers is an alleged father of the child. Those circumstances are as
follows: Several men have completed genetic testing and none have been found to be the father.

The A gency has made reasonable efforts to;

a. prevent the removal of the child from the child’s home;

b. 1o eliminate the continued removal of the child from the ¢hild’s home; and,

c. make it possible for the child to return home.

The Agency has made reasonable efforts to implement and finalize the permanency plan.

The relevant services provided by the agency to the family of the child are: case management, substitute fostér
care, information/referral and a home study.

Those services did not prevent the removal of the child from the child’s home or enable the ¢hild to return home,
There are 1o relatives or non-relatives suitable to care for the child.

The child has been in foster care aince June 1, 2006. The child has nat been in foster care 12 ormore months out
of the last 22 months. :

The child is not able to be placed in the home of the mother in a reasonable time.
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ENTRY Page 2
JCNO. F 2006-5550 0B; G 2006-5550 OF =

12. - The mother failed to respond to the services due to significant substance abuse problems and housing issnes that
have not been addressed, mental health issues and inability to demonstrate parenting skills.
13. The mother has failed to remedy the conditions causing the child to be placed outside the home.
14. The mother is unwilling to provide, food, clothing, shelter, and other basic nesds.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit-or communicate with the child.
17.  The mother has abandoned the child.
18, The mother has a drug problem severe enough to interfere with the care of the child into the foresesable futore.
19. The agency has attempted to contact and involve the alleged father of the child with the reunification proceas.
20, The alleged father has not provided any carse, interest or financial support for the child.
21. The case plan was directed at the mother and includes the following objectivea:
a. Ohtain a substance abuse assessment a treatment;
b.  Obtain a mental health agsessment;
¢, Obtain stable housing and income;
d. Have visitation with the child; and,
e. Sign appropriate releases of information;
22. The mother did not complete the Case Plan as indicated.
23, Reunification of the child with the mother is not possible within a reasonable period of time, as the mother has had
no contact with the ¢hild information an extended period of time and has taken no action to become appropriafe to

parent the child.
24, There is reasonable expectation of adoption,
25. I accordance with §2151.04 of the Ohio Revised Code, the child was fornd to be dependent by entry filed on

August 21, 2006,
26, The Ginardian ad Litem recommends legal custody to the aumt, Kathy Richards.

CONCLUSIONS OF LAW

t. In accordance with §2151.4 14(E) of the Ohio Revised Code, there is clear and convincing evidence that the child
cannot be placed with the mother and/or father within a reasonable time because the mother has had liltle fo no
contact with the child in the past year and has taken no action to become appropriate. It is‘not in best interest of tha
child to be in the care of the mother.

In accordance with §2151.414(D) of the Ohio Revised Code, there is clear and convincing evidence that the child

“cannot be placed with the mother and/or father within a reasonable time.

Reasonahle efforls were made to eliminate the child’s continnad removal from the home.

4. The Court has considered all the arguments in this action. Although the Court believes Ms. Richards does Jove this
child, the Court must be concerned solely with this child’s best interesl as it has already been determined that
reunification with the mother is not viable. The child has resided for the past 14 months in the home of the foster
parents. She is bonded and well-cared for in that home. There is a strong likelthood of adoption by the foster
family., The Court cannot find that it is in the best interest of the child to remove the child from the home she has
known for the majority of her life to place her in the home of a biological relative. Tn addition, the Court has some

o concern with fhe veracity of Ms, Richards concerning her criminal history.

=]
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MAGISTRATE’S DECISION

—_

. Permanent Custody be and hereby is granted to Montgomery County Children Services.

2. The former order pranting temporary custody to Montgomery County Children Services be and hereby is terminaled.

3. The natural, legal, or adoptive parents are divested of any and all parental rights, privileges, and obligations,
including all residual rights and obligations.

4, Anupdated case plan is to be submitted as an amendment.
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ENTRY Page 3
JCNO. ¥ 2006-5550 0B; G 2006-5550 OF

5. The Dayton City School District is ordered to be responsible for the cost of edncating said child, including but not
limited to, any summer courses or tutoring sessions, because at the time of rcrnoval the parent of the-child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

6. An Anmmial Review/Permanency Plarming Hearing will be held on March 10, 2008 at 10:45 a.m. before the Citizen
Review Board, Juvenile Justice Center, Room 262, 380 W. Second Strest, Dayton, Ohio 45422.

7. The Guardian ad Litem shall serve on this case until an adoption is finalized.

MAGISTRATE MICHYELLE MACIOROWSKT

Magistrate Michelle Maciorowski )

JUDGE’S ORDER ADOPTING MAGISTRATI’S DILCISION
The above Magisirate’s Decision is hereby adopted as an Order of this Court. The parties have fonrteen (14) days to
ohject to this decision and may request Findings of Fact and Conclusion of Law pursuant to Civil Rule 52 and Montgomery
Commnty Juvenile Court Rule 5.11.2. A party shall not assign as error on appeal the Courl’s adoption of any finding of fact or
conclusion of law, in that decision, unless the party timely and specifically objecls to that finding or conclnsion as required hy
Juvenile Court Rule 40(E)(3). :

IT IS 50 ORDERED.

JUDGE NYICK KUNTZ

Tudge Nick Kunlz

ENDORSEMENT: The Clerk of Courts is hereby directed to serve upon all parties not in default for failure to appear, notice of
the judgement and its date of entry upon the journal.
NOTICE OI' TINAL APPFALABLE ORDER
Copies of the foregoing Entry and Order, which may be a Final Appealable Order, were em‘crecl upaon the journal and
miailed to the parties indicated below, via regular mail, on or within three (3) days of the time stamped dats on this Order,
JUDGE NICK RUNTZ, By: 1. Petrella, (Deputy Clerk), Juvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405

Assistant Prosecuting Attorney for MCCS, CPU

Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403

Attorney for Mother, Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Daylon, Ohio 45402
Attorney for Maternal Aunt, Richard Hempfling, 318 W, Fourth St., Dayton, Chio 45402

Dayton City Schools, ATTN: Christine Pruitt, 115 South Ludlow Street, 2™ Floor, Dayton, Ohia 45402
Citizen Review Board

-R. Laveless, Case Management Specialist
’lmw : JSTH ICE 578 PC Moflon Granled Rev. 3-1-06
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