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STATEMENT OF FACTS

On April 4, 2007, Montgomery County Children's Services (MCCS) filed its motion

forpermanentcustodyofM.M. MCCS served its Motion on Jessica Lairson by publication and

posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of the Montgomery County

Juvenile Court. M.M.'s great aunt Kathy Richards, filed her motion for legal custody on July

14, 2007. Both Motions were heard by a Magistrate on August 14, 2007.

On October 3, 2007, the Magistrate filed her Decision granting permanent custody to

MCCS. (Appx., p. A-23). The Magistrate found that there were no relatives suitable to care

for the child. (Appx., p. A-23). The Magistrate also held that it was not in the best interest of

the child to place her in the home of a biological relative. (Appx., p. A-24). The Magistrate

overruled Kathy Richard's Motion for legal custody citing only the Magistrate's "concern for

veracity of Ms. Richards concerning her criminal history." (Appx., p. A.24). The Magistrate

did not make a specific finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate's Decision on October 15, 2007, and

supplemental objections on May 27, 2008. Kathy Richards filed supplemental objections on

May 28, 2007. The Juvenile Court filed its Decision and Judgment overruling Lairson's and

Richard's objections and adopting the Magistrate's Decision on July 3, 2008. (Appx., p. A-17).

At the Magistrate's Hearing held herein on August 14, 2007, MCCS caseworker Stacy

Keaton testified that reunification of M.M. with her mother Jessica Lairson, was not

appropriate. (TR, p. 179). Keeton stated that Lairson had: substance abuse and mental health

problems; no contact with M.M. since August 2, 2006; no stable housing or income; and had

otherwise not completed the case plan. (TR, pp. 155-165, 173, 179).
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From September to October, 2006, M.M.'s great aunt, Kathy Richards, had visitation

with M.M. at MCCS once per week. (TR, p. 167). Eventually, Ms. Richards had visits with

M.M. in her home. (TR, p. 167). The visits were stopped in October, 2006, when Stacy

Keeton discovered Robert Maxwell at Richards home during one visit. (TR, pp. 167-168).

Maxwell was Jessica Lairson's former boyfriend and, at onetime, believed to be M.M.'s father.

(TR, p. 170). Maxwell was not allowed to have visits with M.M. after the Court determined

that he was not M.M.'s father. (TR, p. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (TR, p. 175). Ms.

Keeton personally inspected Ms. Richards home on August 13, 2007 (the day before the

hearing), and found the home in the same or even better condition than at the initial home

study. (TR, pp. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS. (TR,

p. 167). During visits Ms. Keeton observed that M.M. "seems to have really bonded with

Kathy. She knows her, she greets her. She will hug her randomly. She seems to enjoy having

visits with her." (TR, p. 181). Ms. Keeton also observed that M.M. is "very active" with Ms.

Richards, tries to formulate words and "do a lot more with Kathy that I thought (the child) was

capable of" (TR, p. 181).

Kathy Richards has custody of M.M.'s cousin, who also attends visits with M.M.

According to Ms. Keeton, M.M. and Matthew get along "fine, [M.M.] loves mimicking and

playing and running behind Matthew." (TR, pp. 181-182). Matthew looks forward to seeing

M.M., "he talks to [M.M.] he wants to play with [M.M.]" (TR, p. 209). Ms. Keeton testified

that the two children are bonded. (TR, p. 209).
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M.M. receives services through MCCS including speech and developmental therapy.

(TR, p. 186). Ms. Keeton admitted that those services would be just as available to Kathy

Richards as they are to the foster parents. (TR, p. 186). Ms. Keeton also observed differences

in the way that M.M. interacts with both the foster parents and Kathy Richards: "She would

probably whine a little more to be picked up more when she's with the foster parents. And

when she's with Kathy, I would see her just get down and go for it...I do see her more active

when she's with Kathy and Matthew. (TR, p. 208).

Keeton testified that she considered Kathy Richards as a possible relative placement.

(TR, p. 177). Keeton admitted that, except for the one incident with Robert Maxwell eight

months before, MCCS would be pursuing legal custody to Kathy Richards. (TR, p. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her

niece and she loves her. (TR, p. 219). Ms. Richards wants to have a relationship with M.M.,

and continue the relationship between M.M., and Matthew. (TR, pp. 219-220).

At the time of the hearing, Ms. Richards was about to graduate from college with a

degree in medical office management, and expected to obtain employment in that field. (TR,

p. 220). She stated that she had sufficient household income to support two children until she

found employment. (TR, p. 221).

Ms. Richards testified that M.M. would have her own room at her home. (TR, p..221).

Ms. Richards has also dealt with the same eye and speech problems with Matthew as those

experienced by M.M. (TR, pp. 221-222). She would make time for the same therapy sessions

which M.M. receives through foster care. (TR, p. 222).
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Finally, Ms. Richards testified that she had not had any contact with Robert Maxwell

in months; never had a friendship with Maxwell; and, as far as she was concerned, "he could

fall off the face of the earth." (TR, p. 223). Stacy Keeton testified that Ms. Richards told her

she has absolutely no interest in ever seeing Robert Maxwell again. (TR, p. 190). Ms.

Richards stated she would abide by court orders regarding Maxwell. (TR, p. 224).

The Guardian ad Litem for M.M., who had been actively involved in the case for most

of M.M.'s life, filed her final report on August 9, 2007. That report details the bonding

between M.M., and Kathy Richards, and other members of M.M.'s extended family.

Although, in prior reports, the GAL expressed some reservations about Kathy Richards and the

one previous incident regarding Mr. Maxwell, in her final report, the GAL had this to say:

Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concerned based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer. I
believe Ms. Richards when she states to me that she has no
contact with Robert.

As a result, the Guardian concluded that "it is in [M.M's] best interest to be raised with her

family in a good home provided by her maternal great-aunt " Id.

On October 12, 2007, the Magistrate filed her "Amended Decision and Judge's Order

Granting the Motion for Permanent Custody." (Appx., p. A-23). Ms. Richards and Jessica

Lairson each filed timely Objections and Supplemental Objections to such Decision. On July

3, 2008, the Court filed its "Decision and Judgment Concerning Objections to the Decision of

the Magistrate." (Appx., p. A-17). The Court upheld the Magistrate, overruled Ms. Richards'

Motion for Legal Custody, and granted permanent custody of M.M. to MCCS.

4



The Juvenile Court found that the child had regularly visited with Kathy Richards, and

bonded with Richards and her older cousin, Matthew, through steady visitation. (Appx., pp.

A-20-2 1). The Court also found that the GAL reconunended that legal custody be granted to

Richards. (Appx., p. A-2 1). However, the Juvenile Court rejected the GAL's recommendation

without giving specific reasons for doing so. The Juvenile Court merely stated that it did not

"consider these factors [i.e., child's bonding with Richards and GAL's recommendations] to

be as significant as the child's need for permanency." (Appx., p. A-21). The Juvenile Court

held that permanent custody to MCCS was in the best interest of the child. (Appx., p. A-22).

However, the Juvenile Court did not find that permanent custody was the only way M.M.'s

need for a legally secure placement could be achieved.

On appeal, the Montgomery county Court of Appeals held, among other things, that the

trial court was not required to find that permanent placement with MCCS was the only way to

obtain a secure placement. (Appx., p. A-15). Ms. Richards timely filed a motion to certify a

conflict between the opinion of the Montgomery County Court of Appeals, and the holding of

the Twelfth Appellate District in In re G.N. (2008), 176 Ohio App. 3d 236. On February 2,

2009, the Montgomery County Court of Appeals certified the conflict to the Supreme Court of

Ohio on the following question:

Must a court specifically determine whether granting permanent custody is the
only way a child's need for a legally secure placement can be achieved in order
to satisfy its duty under R.C. 2151.151(D)(4).

Flanagan
Lieberman

Hoffman
& Swaim
Attomeys at Lavi

15 West Fourth SUeet
Daylon, OhvJ 45402

937l2235200

(Appx., p. A-5).
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Kathy Richards filed herNotice of Appeal on January 12, 2009. (Appx., p. 1). She also

filed a Notice of Certified Conflict on February 11, 2009. On March 17, 2008, this Court

determined that a conflict exists, and granted jurisdiction to hear this case.
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ARGUMENT

Proposition of Law No. I:

A Juvenile Court abuses its discretion in
granting permanent custody to an Agency where
it unreasonably rejects evidence that granting
legal custody to a relative is in the child's best
interest.

Flanagan
Lieberman

Hoffman
& Swaim
Attorneys at tzw

15 West Fourth Street

Dayton, oMo 45402

937/223-5200

The right to maintain and pursue intimate familial associations is a fundamental right

protected by the Due Process Clause of the Fourteenth Amendment. Moore v. City of East

Cleveland (1977), 431 U.S. 494, 503, 91 S,Ct. 1932, 52 L.Ed.2d 531. Because of this, the

United States Supreme court has explained that permanent termination is one of the few forms

of state action that is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S.

102,118, 17 S.Ct. 55, 136 L.Ed.2d 473. Termination of parental rights has been described by

the Ohio Supreme Court as "the family law equivalent of the death penalty." In re Haves

(1997), 79 Ohio St.3d 46, 48, 679, N.E.2d 680, quoting In re Smith (1991) 77 Ohio App. 3d

1, 16, 601 N.E.2d 4.

Upon a motion for termination of parental rights, the burden of proof on a children's

services agency is to prove by clear and condincing evidence that the provisions of Ohio Rev.

Code Ann. §2151.414(B)(D), and (E) support the granting ofpermanent custody ofthe children

to the agency. In re Schreiber, 2005 Ohio 5494. Additionally, pursuant to O.R.C.

§2151.414(B)(1), a court may only grant permanent custody of a child to a state agency if it is

in the best interest of the child. In re Ratcliff. 2005 Ohio 1301. In other words, in order to

terminate a parent's rights under R.C. 2151.414, the juvenile court must find clear and

convincing evidence that ( 1) permanent custody is in the child's best interest, pursuant to R.C.
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2151.414(D), and (2) one of the circumstances in R.C. 2151.414(B) applies. Finally, the

Supreme Court of Ohio has indicated that ajuvenile court shall consider all relevant factors in

determining the best interest of a child, not just factors enumerated in R.C. 2151.414(D), In re

C_F., 113 Ohio St.3d 73, 2007 Ohio 1104.

Ohio Revised Code §2151.414(D) mandates that in determining the best interest of a

child the court must'rconsider all relevant factors, including, but not limited to, the following:

"(1) The interaction and interrelationship of the child with the child's
parents, siblings, relatives, foster care-givers and out-of-home
providers, and any other person who may significantly affect the
child;

"(2) The wishes of the child, as expressed directly by the child or
through the child's guardian ad litem, with due regard for the
maturity of the child;

"(3) The custodial history of the child, including whether the child
has been in the temporary custody of one or more public
children service agencies or private child placing agencies for
twelve or more months of a consecutive twenty-two month
period***;

"(4) The child's needs for a legally secure and permanent placement
and whether that type of placement can be achieved without a
grant of permanent custody to the agency.

"(5) Whether any of the factors in divisions (E)(7) to (11) of this
section apply in relation to the parents and child."

In other words, a court "must either specifically address each of the required

considerations set forth in R.C. 2151.414(D) in its judgment entry, or otherwise provide some

affirmative indication in the record that the court has considered" such specific factors. In re

D.H., 2007 Ohio 1762, ¶19. Further, where, as here, a court "renders a decision which goes

against the specific recommendations of the guardian ad litem, [it] must at least address the

reasons for doing so." Id., ¶20.

In the present case, it is Appellant's position that the Juvenile Court unreasonably failed

to consider or to give proper weight to several of the foregoing factors. First, there was clear

8



Flanagan
Lieberman

Hoffman
& Swaim
Attorneys at law

15 West fourth Sbeet
Dayton, Ohio 45402

937/223-52W

and convincing evidence that M.M.'s interaction and interrelationship with great aunt, Kathy

Richards, and Ms. Richard's family was positive and beneficial to the child. Stacy Keeton, the

MCCS caseworker, consider Kathy Richards a possible relative placement. (TR, p. 177).

Keeton also found Ms. Richards' home suitable for the child, and that Ms. Richards and her

nephew Matthew had bonded with M.M. Keeton strongly implied that Ms. Richards' parenting

style was preferable compared to the foster parents. (TR, pp.181,187-188, 208-209). Keeton

expressed at length that M.M. was more willing to grow, learn and try new things while in Ms.

Richards' presence. (TR, p. 208).

Kathy Richards wants to raise M.M. and continue M.M.'s relationship with cousin

Matthew. No questions were raised about Ms. Richards' ability to parent M.M. other than the

one incident with Robert Maxwell. Ms. Richards stated unequivocally that she had no contact

with Maxwell after the incident, nor wished to have any contact with him again. (TR, pp. 190,

223-224). It is important to note that there was no factual reference to Maxwell in the

Magistrate's Decision even though Ms. Richards' single contact with Maxwell was the Juvenile

Court's principal reason for denying legal custody. (Appx., p. A-23).

There was also clear, convincing and credible evidence that Kathy Richards would

provide a legally secure permanent place for M.M. MCCS found Richards' home suitable.

MCCS found that M.M. had bonded with Richards and cousin Matthew. Caseworker Stacy

Keeton admired and complimented Richards' parenting style as compared to the foster parents.

Keeton admitted that MCC S would be pursuing legal custody to Richards except for the one

incident with Robert Maxwell, which occurred eight months before the Magistrate's hearing.

(TR, p. 194).
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Finally, R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the

child as expressed directly or through the child's guardian ad litem. M.M.'s Guardian ad Litem

(GAL) recommended that legal custody be granted to Kathy Richards. The Juvenile Court

rejected the GAL's recommendation without giving specific reasons for doing so. The Juvenile

Court merely stated that it did not "consider these factors [i.e., child's bonding with Richards

and GAL's recommendation] to be as significant as the child's need for permanency." (Appx.,

p. A-21). Here, the Juvenile Court's arbitrary determination flies in the face of clear and

convincing evidence supporting the GAL's recommendation and Ms. Richards' ability to

provide a legally secure placement.

Neither the Court nor the Magistrate expressed any disbelief in Ms. Richards'

undisputed testimony that she had not had any contact with Maxwell for several months and,

as far she was concerned, "he could fall off the earth." (TR, p. 223). Further, in her final report

recommending legal custody to Ms. Richards, the GAL stated:

Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concemed based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer. I
believe Ms. Richards when she states to me that she has no
contact with Robert.

Also undisputed was the fact that Kathy Richards has had regular visitation with M.M.,

and has bonded with M.M. (TR, pp. 167, 181). She loves M.M. and wants to continue the

relationship between M.M. and cousin Matthew. (TR, pp. 219-220). M.M. would have her

own room at Ms. Richards' home. (TR, p. 221). Ms. Richards has also dealt with the same eye

and speech problems with Matthew as those experienced by M.M. (TR, pp. 221-222). She

would make time for the same therapy sessions which M.M. receives through foster care. (TR,

p. 222). At the time of the hearing, Ms. Richards was about to graduate from college with an

10



associate degree in medical office management, and expected to obtain employment in that

field. (TR, p. 220). She stated that she had sufficient household income to support two

children until she found employment. (TR, p. 221).

CERTIFIED OUESTION

Must a court specifically determine whether
granting permanent custody is the gnly way a
child's need for a legally secure placement can
be achieved in order to satisfy its duty under
R.C.2151.414(D)(4)?

Flanagan
Lieberman

Hoffman
& Swaim
Attome/s at Law

15 West Fourrh Street

Dayton, Ohio 45402

937l223520D

For the reasons set forth in connection with Appellant's Proposition of Law No. 1, as

well as the following, the certified question should be answered in the affirmative.

The right to raise a child is an essential and basic civil right. In re Hayes ( 1997), 79

Ohio St. 3d 46, 48, citing In re Murray ( 1990), 52 Ohio St. 3d 155, 157. "Permanent

termination of parental rights has been described as `family law equivalent of the death penalty

in a criminal case."' In re Hayes, supra, quoting In re Smith ( 1991), 77 Ohio App. 3d 1, 16.

A parent "must be afforded eery procedural and substantive protection the law allows." In re

Hayes, supra.

"To terminate parental rights, the movant must demonstrate by clear and convincing

evidence that ( 1) termination is in the best interests of the child, and (2) one of the four factors

enumerated in R.C. 2151.414(B)(1) applies." In the Matter ofA.E., (March 25,2008), Franklin

Co. App. No. 07AP-685, 2008-Ohio-1375 at ¶ 13. R.C. 2151.414(D) mandates that the trial

court consider all relevant factors in determining the best interests of the child including: ". .

.(4) The child's need for a legally secure permanent placement and whether that type of

placement can be achieved without a grant of permanent custody to the agency; ..."
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The Twelfth Appellate District held that R.c. 2151.414(D)(4) requires thejuvenile court

to: ". .. specifically determine whether granting permanent custody is the only way the child's

need for [a legally secure] placement can be achieved to satisfy this statutory requirement." In

re G.N. (2008), 176 Ohio App. 3d 236, 240. Appellant Richards agrees with the Twelfth

District's interpretation for the reasons below, and submits that, if the Montgomery County

Juvenile Court had followed In re G.N., the Court would have found that a legally secure

placement could be achieved by awarding legal custody to M.M.'s great aunt, Appellant

Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect

to the words used, and may not delete words used or add words not used. Wray v. Wymer

(1991), 77 Ohio App. 3d 122, 132; Cline v. Bur. ofMotor Vehicles (1991), 61 Ohio St. 3d 93,

97. R.C. 2151.414(D)(4) requires the juvenile court to first determine whether the child needs

a legally secure placement; if so, then the court is required to make a second determination o

whether such placement can be achieved without a grant of permanent custody. The language

of R.C. 2151.41 is clear and unambiguous - the j uvenile court must determine whether a legally

secure placement exists other than permanent custody. Logic dictates that permanent custody

should not be awarded unless it is the only alternative; not just the "best option" for achieving

a legally secure placement. See In re G.1V., supra at 240.

In the present case, the Montgomery County Juvenile Court concluded that M.M.'s need

for a legally secure placement was best served by awarding permanent custody to MCCS. The

Juvenile Court found that "permanent custody with the agency will give said child her best

change at permanency." This finding implies that there were other ways to achieve a secure

placement, namely legal custody tot he child's great aunt, Kathy Richards. However, the

12
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Montgomery County Court ofAppeals held that the Juvenile Court was not required to find that

permanent custody to MCCS was the only way to achieve a secure placement. The Court of

Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively

deletes the Juvenile Court's statutory duty to consider "whether [a legally secure] placement

can be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature's intent."

Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental

rights is an alternative of last resort. In re Wise (1994), 96 Ohio App. 3d 619, 624. The United

States Supreme Court has explained that permanent termination is one of the few forms of state

action which is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S.102,118.

Given the gravity attached to permanent custody proceedings by the legislature and courts, it

is only logical that R.C. 2151.414(D)(4) be interpreted to impose duty on the juvenile court to

determine that permanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adhered to the Twelfth District's interpretation of R.C.

2151.414(D)(4) in practice if not in substance. For instance, in In re A.S. (2005), 163 Ohio

App. 3d 167, the Summit County Court of Appeals affirmed the trial court's decision denying

the permanent custody motion of the Summit County Children's Services Board. In its

opinion, the appellate court noted: "Although CSB apparently believe that permanent custody

was the best way to achieve a legally secure permanent placement for A.S., the trial court

disagreed that such disposition was in the best interest of A.S." Id. At 653. The appellate court

found that: "CSB witnesses repeatedly emphasized that permanent custody was necessary

because A.S. needed permanency in her life, overlooking the possibility of other placements

that would be less drastic, such as legal custody to a non-parent or a PPLA." Id. At 653.

13



(Emphasis added). The Appellate court upheld the trial court's conclusion that a placement

less drastic than permanent custody satisfied the child's need for security. Id. At 654.

In another Summit County case, In re A.T. (Aug. 2, 2006), Summit Co. App. No.

23065, 2006-Ohio-3919, the appellate courtnoted:

As part of its best interest determination, it is true that the
juvenile court is obligated to consider "[t]he child's need for a
legally secure permanent placement and whether that type of
placement can be achieved without a grant ofpermanent custody
to the agency." R.C. 2151.414(D)(4). In the present case, the
trial court specifcally found that "[n]o alternatives to
permanent custody exist to assure the minor children a safe,
secure permanent placement. "

Flanagan
Lieberman

Hoffman
& Swaim
Attomeys at Law

15 West Fourth Street

Daylon, Ohio 45402

937/223-5200

Id. at ¶ 54. (Emphasis added). Clearly, the trial and appellate courts in In re A. T. recognized

the duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent

custody is the only alternative to provide a legally secure placement.

Counsel is, of course, aware of this Court's decision in In re Schaeffer (2006), 111 Ohio

St. 3d 398, which might be construed as determinative of the question raised herein. On the

other hand, when given the opportunity to review the Twelfth District's subsequent decision

in hi re G.N.. sunra, this Court declined jurisdiction, perhaps signalling that this Court itself

believes Schaeffer to be distinguishable. See In re G.N., 118 Ohio St. 3d 1511, 2008 Ohio

3369.

To the extent that this Court does believe that Schaeffer is controlling authority for

answering the certified question in the negative, Appellant submits that Schaeffer should be

reconsidered. If a child's need for permanency can be achieved by means other than the drastic,

irrevocable, result of a grant of permanent custody, logic dictates that such other means would,

inevitably, be in the child's best interests. In other words, if a viable alternative to permanently

14



severing the child from her biological family exists, such alternative must, of necessity, be in

the child's best interests. As a result, it is respectfully urged that this Court answer the certified

question in the affirmative.
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CONCLUSION

For all of the foregoing reasons, the decisions of the Court of Appeals and the Juvenile
Court must be reversed.

Respectfully submitted,

RICHARD HEMPFLIN 'tOP29986)
Flanagan, Lieberman, Hof & Swaim
15 West Fourth St., Suite 100
Dayton, OH 45402
(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
Counsel for Appellant Kathy Richards
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IN THE COURT OF APPE(aLS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

DECISION AND ENTRY

Rendered on the 9.nd day of xPhr,̂, , 2009.

JOHNNA M.M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W.
Third Street, 5'h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARD A. F. LIPOWICZ,Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAM:

This mattercomes before the court on Jessica Lairson's and Kathy Richards' App.R.

25 motions to certify a conflict between our opinion dated November 26, 2008, and the

I TIIE COIJRT OF APPEALS OF OIIIO
SECOND APPELLATE DISTRICT R-1



Twelfth Appellate District's holding in !n re G.N., 176 Ohio App.3d 236, 2208-Ohio-1796,

discretionary apoeal denied, 118 Ohio St.3d 1511, 2008-Ohio-3369.

Both cases dealt with a trial court's decision to terminate parental rights. Pursuant

to R.C. 2151.414(D), the trial court must consider several factors in determining the best

interest of a child;.including "the child's need for a legally secure placement and whether

that type of placement can be achieved without a grant of permanent custody to the

agency." In In re M.M., the trial court concluded that the child's need for a secure

placement was best served by awarding custody to MCCS but did not find that placement

with MCCS was the only way to obtain a secure placement. On appeal, we held that the

court was not required to. find that permanent placement with MCCS was the only manner

to obtain a secure placement. In re M.M., Montgomery App. No. 22872, 22873, 2008-

Ohio-6236, at ¶26. In !n re G.N., the Twelfth District held that a trial court's conclusion that

placement with Childrens Services was "the best option" for securing a legally secure

placement was ihsufficient to comply with R.C. 2151.414(D)(4). The Twelfth District held

that, to satisfy this statutory factor, the court must find that "granting permanent custody

is the onlyway the child's need for a secure placement can be met." In re G.N., 176 Ohio

App.3d 236 at ¶18.

Because we find that our decision is in conflict with the Twelfth District's holding in

In re G.N., we certify the following question to the Supreme Court of Ohio for review:

"Must a court specifically determine whether granting permanent custody is the only

way a child's need for a legally secure placement can be achieved in order to satisfy its

duty under R.C. 2151.414(D)(4)?"

TIIE COURT OF APPEALS OF OHIO
SECOND APPP,L.LATP. DISTRICT A-S.



IT IS SO ORDERED.

r " . .../, C -
MA Y E. ONOVAN, Presiding Judge

Copies mailed to:

Johnna M. Shia
Richard Hempfling
Richard A. F. Lipowicz
Hon. Nick Kuntz

THE COURT 'OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT



f

Fl4F C1
--C91L?MxP r'r^f'^^GI.-5".

?Otl'U!,'OV 6 H 836

l^rtli5ht
CLEkN OF Ct1UR;TS

MONTr7f7M ^®Y W. ^I110

IN T"E COURT OF APPEALS FOR MONTGOMERY CO1.1N`1'Y. OHIO

IN RE; M.M.
C,A. GA.8E NQS. 22872 and 22873

T.C. NO. JC 06 5550

!=lN&MZELY

Pursuantte the epinion of this court rendered ork the 16thday of

NovPniTrav ,WOfl, the jud.pment of the trYal cfturt is afEim3ed.

Co.sts to be paid as stated in App.R. 24.

,'F -tz'^4^
WILLIA@oIH. WC?I_FF, JR., f'resi

Tll6Cnu0.'ror,M1S'rC•:A1.5 OF otitn
Aei'ri3.1.A'fIi IrlSl'!t[(:T

http:/hwww.clerlcco.montgomery.oh.us/pro/ 1/9/2009



Copies maited to:

Jahnna M. Shla
Assistar t Prosecuting Attorney
301 W. Third Street, 5"' Floor
bayton, Ohuo 45422

Richartf Flempflinp
318 WPst.Fourtt Streat
Daylon, Ohio 45402

Richard A. F. LipcwtGx
130 West Second Street
Sults 1600
Dayton, Ohio 45402

Horl. Nick Kuntz
Juvenile Court
380 vIlest Seoond street
aeyton. Ohio 45422

Tltl; CnllRT oP APPHAL5 OF O1110
9fiC'OhI1 lrPPrid.LA51i 1y1S7RICr

http://www.clerlc.co.montgomery.oh.us/pro/ 1/9/2009



u1111111111111 mu
FILE€7

. y. .,_ ... ^ hi ' L'....^.
.... . .

24D0't^pt►^2^pt 8136
GI't^TW :1. !13$ry

N,aN^^tlMEItY CORotttO
30

IN THE. COURT OF APPEALS FOR MONTGOMERY CUUNTY, ONid

IN RE: M.M.

!J p

C.A, CASE N05. 22872 and'27d73

T.C. NCt. JO OB 56h0

(Civil appeal from Common
Pleas Court, Juvenlla F]ivisiarE}

Nln

Rendered on the2 r'hday oF___ Nov_emher , 200E3.

JOHNNAM. SHIA, Atry• Rag. No. 0067685, Assfstant Prbsecuting Attorney, 301 W. Tlyird
Street, 50' F'loor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellea

RICHAR© HEMRFLING, Afty. Reg. No. 10020068,318 Wdst Fourkh itreet, Dayton, Ohio
454(M2

A€taniey for Appellant Kathy Fiiclrards

RICHARDA. F. LIPGWICZ, Atty. Reg. No. 0010241,130 West Second Streot, Suit®1900,
qayton, Ohio 45A02

Attorrr®y for ACrpallant Jessica Lairson

WOLFF, P.J

Jessiaa Lairson and Kathy Rtchards appeal frorn a judgtnent of the Montpornery
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County Court of Common Pleas, Juvenile divislon, which award®tl fiermanent oustady of

Lalrson'y daughter, Iu1,M., to Montgoinery County Children's Services ("ktGC5").

M,M., tvho is airnost three years p'Id, came into tha tennporsry cuslody of tlr,GC x in

June 2005 ahd •ura5 pfaced in foster cara. Her blo.ioglCal mrsther. Lalri5nn, is a prnstitute

arid drug add'ICt. MCCt'r developed a oase plan with the goal of reunityintJ M,M• with

Lairsrrn, but at this hoint aYi the parties cc+n•oedB that Lairson is lnoapable nf caring for 1v1.114.

and has nct rnarte any sign'tflcant progress tb141.a01 the r,orrmplefi0n of 1-er case plarr

obJectives- In fact, Lairson has not harl any contsct Wittt MCGS. Paternity tests excluded

Lairspn's husband and two other men as.PAM,'s fathar, and ller father remains unknown.

MCCS filed a motlan for permanent custody of M•M. 1n. Pprll 2007.

Kethy Richards Is Lairson's aunt. In Juty 217Ct7, RichArds flled a mofien for lepal

custodyof M.M. After a hearing, the magistrate recrummended that permanent r,ustody be

awarded to MCGS, Lalrson and Riohards filed objeetions. In July 2008, the trial crurt

adopted the tni3glsttatB's decision ant1 awarded permanent custody to MCCS.

Lairson and Richaiii$ appeal from the trial oourt's Jued Jment. They each argue that

the trirtl caurt erred in c6nctuding that it was in M.M•'s hesl interest to a+.vard ousiody to

MCCS rather than to Rtchards. Lairson raises an additional argument that she was not

properly serued• with notlce of the proceedings, which was wtrmplished byl7ubfication.

We wtil begin wlth the lssue of notice.

MCCS served Lairsan by publicaticn because It claimed that her residence could

not be ascertained wlth reasonahle diiipence. Lairson disput,es this clafm, arguincJ that her

residence eould have been easily determined by contacting the Dayton Police tJepartment

orthe Municipal Court becau®e she had been arrested several tlmes.and prosecuted In the

Tllly Cr)Uk'r(9F AI'I'rAt.S UI' (Inlp
SHCCI)Nn r1l'I'F.L[.A'f}: I7151I11O'].
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mgnths precP..ding the hearirlp,

Dua process requires Ihat the gnvernment atfen'rpt to prnvlde actual nntloe to

Interested parties If it seeks t4 deprive them of a proteqted tlberty, such t3s ttia rlght of el

parent to oustady r,rf his pr her chitd, but it does not require Ihst an Interest5d party racelvo

aetuetnotice- tn re Tri4mpkirts,115 Ohio 5t.3q 409, 2007-t]hio-5238, B75 Al.E.2d 5ti2. 1U10,

14, citing Duser9bary v. dJnlfed 5tetae (2002), 534 U.S. 169, 170, 122 S.Ct. 604, 151

L.Ed.2d 557. "The means ernplnyed must be such as cne destrpus of actually info€rnlnd

the absentee ml.ght reasonabty adopt to accdmplish it," but due prscess does not rertrjira

°hetoiceffarts"toensurethe natipe's deflvery. Id. et¶iEt, qubEing AArJtanev, Cerat. 14ariover

Sank & Trvst Cn. 11950X, 339 U.S. 315.

Giv.R. 4.4(A) reqrriresthe use of "reassanable dlJigence" to aseertatn the residence

of a party. The sufit8me court has d8tined "reasonable diligence" as'[aJ fair, proper and

due degree of care and acttvity, measured with reference taihe particular circnmstances;

sur.tl diligence, care, qr attention as might be expeCted from a man of ordlnary prudenae

and acttvity." Thampklrts, 115 Ohio S11.3d at.¶25, clting Blaak's Law blctionary (5 Ed.1879),

at 412. "Reasonable diligence requires taking steps which an indlvidual of ordinary

prudencawouJd reasonabiy expectta be successfut in tocet:ing & defcrndant's address."Id.,

citlnrd. Sr:Br»nra v. Smith (1983), 6 Ohio St.3d 330, 332, 453 N.E.2d 832.

The MCCS caseworker, Stacy Keeton, stated by affidavit that t.airaon had not had

contact with M.M. slnce early Au(tust 2006, that Lairsan iiad not made prcagress on her

case plan, and that Iv1CCS had had difFcrxlty tmintalninrd contact with her. Keeton stated

thot tv1CCS had sent letters to Lalrson's last known arldresses and harttried to contact her

and csther reletives by phone. Llarsan had been t9nninated fram substance ahusr:

'I3141 CDUlt'r 01' APPEALS Of tdrrf0
"s13CUND AI'PCFS.A7L IlISTRIC7
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programstowhichShehadbeenreferredbyMCCS, Durino thelrlelstcorktact,Lalrscrnhad

admitted engagirMp in drug abuse and prostlt,ufion. MCCS was unable to detarrnlne

whether Lairson had obtalned housing or legaf employmant. MCCS was aware of

Lairson's criminat record, incfudlnp chargos of laltering, solicitatlon, and prcastitution In

t+4aroh 2007 and an outstanding warrant for her arrest.

The trial.oourt conctuded that service by mall and publlc posting was proper under

thtt r:ircumstaria8s presented. it stated: "The record shaws several notices were malled

to several former addreases and a dliigent search was conducted, which did ncit IoGate tvts.

Lairscn. Furlher the Court finds the Guardian ad Utem wes also unable t.u locata or

oontract (sic] Ma. Lairson prlorta tfte hearing. Ssrvica by pubtication Is sugicient wtrere the

mother has a history of sporadic conduct and was unable to obtadn stable housuZj nr

provide the Agency witlt an address tn send natlces. The Court finds Ms. Lairson w&s

properiy served under the circumstances of this case thror.€tth rnailing and posting."

We aghee with the trial court's assessmentthatthemethods MCCS used to attempt

tp loea.te Lail'a nr, were reasonable and suttioient underthe circumstanaes and thmt, hov€ng

faited tn locttte Lair3oh through tttese efiPorls, MCCS wHs justlffed in complPtin ft notioe t>y

mail and postinp. Although, in hindsight,lt appears that MCC$ rnight have.looaterl Lairson

throu,gh court ond pottoa records, MCCS tnok the steps which one of ordinary prudence

wnutd reasonably expeCt to be suocesstul in locating Lairson's address. Thompicins, 11 5

4tilo St.3rt rst 125.

Lairson s assignrnent ot• error r$tatedd tra notice ts Qverruled.

Lairson and Rlshards each raise an assignment of error in which they assert that

the trial court erred in ftndin.g that qt was in M. M.'s bast interest to mvard perrercnent custody

'rt€l!: CnEtNTnP kprlrni.s nH 0 3tF13
:it;CUNCJ APPI?L.S.A'E n3S'I'ItIC'1'
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to MCCS,

h. ir. 2151, 41 d(D) providds that the foNowing factors sh all be con s id ered, along wlth

all other relevant fpctors. in determining the best Interest of a child:

"(t) The interaction and int8rrelAtionship of ttte Child wlth the child's parents,

s.it.ilings, relatives, fastercarepivers.and out of horne prdvlr.ter3, and: anyother person who

rnay significantty affect the child;

`{2} The wishas of the child, as eapressed directty hy the ehild e,rthfrrugh the chlltl's

ratiardian ad litem, with due regarrl for the tttaturity of the child;

"t3) The custadlal history of the Child, incPudinq whetlrer tlte chtid has bean in th^:

temporary cust xfy of one or more p0tir, chitdren services agenciea or private chi4d plar.inp

ardenoles for twelve or more montta& pf a cansenutive twerdy-two munth period "";

"(4) The r,hlld's need for a le9ally sbCure perrriansy3t plaaernent and whether that

type of ptacemerrt can he aahieved withouf a graht of permanent cisstody to the aqency[. ["

The best fnterest of the chltrJ muat be established by clear rand crrnvincing evidrnce.

R.C. 2159.414Q8)(i).

In addliton to her argument that tha triat Gouft'a decision is not in M,M.'s best

intarest. Richards asserts that the trial court erred in grantina permanent custody tk IvtGCS

because MOOS had not deva9o'ped an adoptlon plan and beaause thp cc,rrrt did nat

cohclude'that permanent custady was the orrly way ta achieve a secure pYdtrement for

tvl_M

ilye begin with the trBal court's conclusion that lt was in M.M.'s best interest to award

permanent oustody to MCCS. lt is undisputed that M.M,'s mofitier was inoapable of carinr0

for her and would not have been an appropriate caregiver, The bes,t iriteresi analysis

Tllft OnI rRT{1F nriIF_n^.$ qV Onn;7
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focosed only on whether M.M. wculd be better off in the custody of MCCS, whera tter

foaterfamily r.+5uld adopt her, or +ritth RlChards. M.tvt. had fived with her fosler family fcr'

fourteen months at the• time of the hearing, qtld the fanilly had expresaed inieres.t In

adoptfng her. The guardtan ad litem repnrted that MJM. had received `excBllentcara" anrf

was very loved by the faster fanttiy.

Ricttrards had also been a steady presenee In M.tvl' ; fifQ. $he visited M.M', regularly

with. anotherch]Id wha was in her carb (M.lu1.'8 cousirt), anrl M,M• s eni ed tr} have bqnded

with bot•h of theni. MCCS had considered placing M.M. wlth Richard.:s bi.rt decided against

it when Riahards allowed Robert Maxwell to have ac.cess to the chitd iuriny a hoFne ulsit.

Maxwell had had a relatlonshln with Lairson, but paternity testing proved that he was not

{Ui.M.'s ifather. Maxwell had unaddreased mental health issues, and the court had ordered

thbt ha hawre no contact with M,M.

The paa(dian ad Iltem rer,rimmended tha•t oustody be awarded to t7inhards- She

acknowtedped her "strugple" wlth wef®hing M.M.'s pr•ospects for adoption with the foster

family against ttle benefft of keeping her with a famlty mernber. The guardian ad titem

concluded that Maxwell was no longer a concem, and she reconrmenderl that ctistady be

awarded to Richards.

The caseworker, Stacy Keeton, a4so ecknowiedged that Richards had bonded wlth

M.M. and Interacted well wtth her• The caseworker's primary conc,arn: abo{tt placfng M.M•.

with Rlchards cent•ared on whether Richards would permit Robert Maxwell to have contact

withtthe child. She testifledthat she hadfoutid Maxwell at Riahsrds' home the secand time

that Richards had been parmftted tt) take the child to her home, after Keeton had had

extensive dis•cussiois with Richards about the fact that Maxwell was not aliowed t4 s.ee

•rFEE CO[]RrOF nRPEA.L5 aF C1Hrf1
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M.M.

Richards tes9lfied that Maxwell ttnd come to hor house wlthou# her perrnlssinn wher5

M.M. was present. She did nof explain how or If Maxwell had known that M, M. was at the

house at that firne. Richards acknowledrded that she had received money and furniture

froen Maxwell for M.M_

The tr1aB Gou rt elaerly considered M, M.'s relatlanahlps with h er foaier p aren ts, aunt,

and cousin, the puardian ed litem's recommendation, M,M.'s custodial histQry, and her

need for a secure placemertt, as required by R..C. 2151.414(D). The trial court Conr.luded

that her mcst secure placement wnuld he with MCCS se that the fosWr fatrkAy cautd pur5ue

ein acloptinn_

Altbough this case preSents a aEpser aakl than many other perfn:snent custody cases,

we cannot conclude that the triat cr+urt abused its discretion in concfudlng that M.M.'s trest

interest woutcJ be served by granting custody tp MGCS. 7he mapistrate expressed doubt

about Rlchards'tntthfulness, especiaHy in redard to herCrim inal history, and ocsncluded that

it was not dn M.M.'s best Interest "to remave the child from thelhome she has known for the

rn2lority of her fife to place her in the home of a hioio9tcal relative," The aourt noted that

M,M, already had a "sense of perraanency" with her fo5t6rfaniily and that 3ter best ohanoe

forpermar,anoy was through adoption. The court otsserved that Richards "ttuickly vlotated"

a court order &bput r,.cntact witto Maxwell when M,M, +rras allowed to visit her home. I n the

absence of a suacessful pattern csf'ulsitation with Richards, iht t.uurt reaso nobfy c6nalud!ed

that the most sdcura placement for M_M., and the one that was in her he,st Vnterfl^,vt, was

with MCCS. Contrqry to Rlchards' assertion, the court was not requlred to conclude 41Yat

oraritingcustodytoMCC:3,wtastheanlysecureplacement;itiuaschart} clwtthdetermininQ

THE CC1t;RT OF APPF:.LS (']F n13117
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the mast seFcura placament, which is the one that wouitt best ser,ra M_M.'s intaresfs.

Rkehards" •cantention that MCCS was re4uired to develop an adoption pl'an before

seeking perrnanentcustodyrrPM,M, hasheen rejacted bythe Supreme Courtofahia. See

In re T.R., - Oh€o S0d -. 2006-Ohio•5219, ¶72.

The assigrwtnents of arror are ovetruled.

Thejudgrttent of the trlal court wi€1 he afl ârmed.

BR[7C3AN, J, and pfJhiQVAPI, J„ canour.

Copies mailed to:

Johnna M. Shia
Rlchard Mamptl[s'Ig

RIchard.A. F. (,.IpoWIcY
HokY. i'iiGk Kun"t2

TIiF: C'OUIiT (lF APYk?AI3 i1F (lH!O
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IN TI-IIP, COURT OF COMMON PLEAS OF MONTGOMLIZI' COUNTY, OIIIO
,IUVRNILE DIVTSION

In re: Margaret Maxwell ^ CASE NO. JC 06-5550

* .1TJDGP NICK ICUNTZ
* MAGISTRATE MACIOROWSIa

* DECISION AND .IUDGME NT
CONCERNING OB.ILCTIONS
TO TIIL DECISION OF TTIT
MAGISTRATL

Aiid;}i:h9:b•AkAd•d+4khkAd•kd•YJ:*1:ik:FAA9AAk*ki:*d:kl:iAk^4dkkkkkAiFtkiCk9:A•k+k•kdkrikAkkkk

This matter is before the Court upon objections filed by Jessica Lairson, mother of
said cltild, by and through her attorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008. I{athy Richards, matemal great aunt of said child, has
also filed objections, by and through her attorney, James Swaim, on October 17, 2007,
and supplemented on May 28, 2008. Ms. Lairson and Ms. Richards object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Children Services (herein know as Agency) filed a response, by and
through the Office of the Montgomery County Prosecttting Attomey; on October 17,
2007, and supplemented on June 6, 2008.

On October 3, 2007, Magistrate Maciorowski denied Ms. Ricliard's motion for
legal custody, and granted permanent cusiody of said child to the Agency. Magistrate
Maciorowski made the following findings of fact:

1. The allegations contained in the motion are found to be true.
2. Margaret D. Maxwell, the above captioned child is a minor child, was born on

December 29, 2005.
3: Her birth certificate indicates that Jessica Lairson is the mother of the chilc9. She

is the same person listed in the pleadings.
4. While there is no legal father of the child, there is an alleged father of the child.

Those circumstances are as follows: Several men have completed genetic testing
and none have been found to be the father.

5. The Agency has made reasonable efforts to:

A-^l



a.. prevent the removal of the child from the chilcl's home
U. to eliminate the continued removal of the child from the child's home
c. and malce it possible for the child to return home

6. The Agency has inade reasonable efforts to implement and frnalize the
permanency plan.

7. The relevant services provided by the agency to the family of the child are: case
management, substitute foster care, information/referral, and a home study.

8. Those services did not prevent the removal of the child from the child's home or
enable the child to retum home.

9. There are no relatives or non-relatives willing and able to accept legal custody of
the child.

10. The cliild has been in foster care since 7une 1, 2006. The child has not been in
foster care 12 or more months ont of the last 22 months.

11. The ehild is not able to be placed in tlie home of the mother in a reasonable time.
12. The motlier failed to respond to the services due to significant substance abuse

problems and housing issues that have not been addressed, mental health iasnes
and inability to demonstrate parenting slcills.

13. The mother has failed to remedy the conditions car.tsing tlie child to be placed
outside tlie home.

14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the cliild.
17. The mother has abandoned the ohild.
18. The motlier has a drug problem severe enough to interfere witli the care of the

child into the foreseeable future.
19. The Agency has attempted to contact and involve the alleged father of the child

with the reunification process.
20. The alleged father has not provided any care, interest or financial support for tlie

child.
21. The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment;
b. Obtain a mental health assessment;
c. Obtain stable housing and income;
d. Have visitation with the child; and,
e. Sign appropriate releases of information;

22. The mother did not complete the case plan as indicated
23. Reunification of the child with the mother is not possible within a reasonable

period of time, as the mother has had no contract with the child for an extended
period of time and has talcen no action to become appropriate to parent the child.

24. There is reasonable expectation of adoption.
25. In accordance with § 2151.04 of the Ohio Revised Code, the cliild was found to

be dependent by enhy filed onAugnst 21, 2006.
26. The Guardian ad Litem recommends that legal custody of the child be granted to

the amlt, Katlry Richards.



Ms. Laii-son objects to the Magistrate's Decision claiming 1:6e Magisti-ate's
fincling of "no suitable relatives" was not supported by the evidence because Ms.
Richards was a relative suitable for placement. Ms. Lairson fiirther c,laims the evidence
does not support the Magistrate's finding that legal cust:ody to Ms. Richar-ds was not in
the best interest of the cltild. Ms. Lairson claims said child has bonded with Ms.
Riohards and lhat the 1Vlagistrate failed to consider wliether permanency could be
achieved without granting permanent custody. Ms. Lairson claims Ms. Richards is
oapable of providing a legally seeure placement, and there are no justifiable concems
lceeping Ms. Richards from achieving custody. Ms. Lairson fi.irther asserts the Gnardian
ad Litem recommends legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts could have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabouts could
liave been easily determined.

Ms. Richards objects the Magistrate's Decision claiming the Magistrate made no
express 6nding of best interest, and therefore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
cltild and Ms. Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure.placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidence that supports the finding that she is not stiitable for
legal custody of said child.

The Agency responds to the objections claiming the Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly caine to the decision that
permanent custody was in the best interest of said child. Tlte Agency claims the
Magistrate considered Ms. Richards as a possible option, but ultimately decided
permanent austody was in the best interest of the said child. Further, the Agency claims
Ms. Lairson was properly served by posting because a diligent search for her location
was conducted and proved unsuccessful. Fnrther, Ms. Lairson has not had any contact
with the Agency or her cltild since August 2, 2006.

Upon throngh review of all of the objectione, transcripts, and the available record,
tlie Court hereby OVERRULES Ms. Lairson's and Ms. Richard's objections. The Conr-t
finds Ms. Lairson was properly served under the circtirnstances of this case. The local
nile 5.29 for Montgomery Cotirt Juvenile Court requires service by mail'rng to the last
lcnown address as well as by posting in a pttblic place. The record shows several notices
were mailed t:n several former addresses and a diligent search was conducted, which did
not locat:e Ms. Laii-son. (Tr. Pg. 155-156). Further the Comt finds the Guardian ad Litem
was also nnable to Iocate or contract Ms. Lairson prior to the hearing. (Guardian ad
Litem Report filed Angust 9, 2007). Service by publication is sufficient where tlte
mother has a Iiistory of sporadic conduct and was unable to obtain stable hor.ising or
provide the Agency with an address to send notices. See In re CoN)ling, 72 Ohio App.3d

499 (1991). The Court finds Ms. Lairson was properly served under the circumstances of
lhis case tiu-ongli mailing and posting. Upon finding that seivi ce was p-oper the Court
advances to the permanent custody analysis under R.C. § 2151.414.



Pursuant to R.C § 2151.414(B)(1), the Court may grant pennanent custody to the
agency that filed tlre motion if it is in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(l)(a) requires the Court to find that child cannot be place with tlie either of
the child's parents within a reasonable time or should not be placed with tlie parents, if
the child was not abandoned, orphaned, or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) requires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety
days. R.C. § 2151.011(C).

In tlie present case, tlie Court finds Ms. Lairson has abandoned said child because

she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156). Fttrther, Ms. Lairson has failed to contact the
Agency since August 2, 2006, and her whereabouts are currently unknown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and therefore the Cotirt finds the
analysis of R.C. § 2151.414(B) is not necessary in said matter. The Conrt declines to
address whether or not the child can be placed with the mother within a reasonable period
of time in accordance with R.C. § 2151.414(E), and fiirther, shifts focus to tbe best
interest analysis.

Pursuant to R.C. § 2151.414(D), in deterinining the best interest of a. cl»ld the
eonrt shall coneider all relevant factors, including, bnt not limited to, the following:

(1) The interact:ion and interrelationship of the child with the child's
parents, siblings, relatives, foster caregivers and out-of honie providers,
and any other person who inay significantly affect the chilcl;

(2) The wishes of the child, as expressed directly by the child or through
the child's gaardian ad litem, with due regard for the maturity of the child;

(3) The custodial history of the child, including whether the child has
been in tlre temporary custody of one or more public children services
agencies or private child placing agencies for twelve or more months of a.
consecutive twenty-two month period anding on or after March 18, 1999;

(4) The child's need for a legally secure permanent placement and
whether that type ofplasemerrt can be achieved witliout a grant of
pennanent custodyto tlie agency;

(5) Whether any of the factors in divisions (B)(7) to (11) of t:his section
apply in relation to the parents and child.

Upon careful analysis of all the relevant factors listed in R.C. §.2151.414(D), the
Couit finds granting permanent custody of said child to the Agency is in the best interest
of said child. The Court finds said child has not had any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. (Tr. Pg. 156, 166). Said child
seems to have bonded with Ms. Richards and her older cousin Mathew through steady
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visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custody to the Agency.

Fiirther, the Court finds said child's wishes are not applicable becanse said child
is too young to express such opinion. However the Court finds the Guardian ad Litem
recommends the Court deny pennanent custody to the Agency and grant legal custody to
Ms. Richards. (GAL Report filed August 9, 2007). The Conrt finds the GAL Report
weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster• home since 7une 1,
2006, and has been able to enjoy a sense of permanency. Conversely, the Cotnl finds Ms,
Lairson is incapable of permanency, and Ms. Richards nearly lost visitatiort rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated approptial:e
visitetion with said child during supervised visitation, but quickly violated Coui-f Order
wlien the Court allowed said child to visit her at her home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said clrild I:o have contact with Robert Maxwell against Court Order a
sliort time after tlie caseworker dropped said child off for visitation. (Tr. Pg. 167-169).
Therefore, the Court finds the child's placement histoiy weiglis in favor of granting
permanent custody to the Agency.

Furiher, the Court fnds the foster parents liave provicied a safe and loving
emvironment, in which there is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child with permanency, and the
Court cannot clearly detennine whelller Ms. Richarcls can provide permanency for said
clrild. Ms. Ricliards has done well wheti visiting with saicl cMld at supervised visitation,
but failed to show the Court she can adeqnately maintain cuetody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Conrt finds said child's best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody to the Agency.

The Court finds R.C. 2151.414(E)(10) is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weiglis in favor of
granting permanent custody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Lil:em
recommends legal custody to Ms. Richards, the Court does not consider these factors to
be as significant as said child's need for permanency. Further, the Conrt is not required
to consider placement with a relative before granting permanent custody to the State,
where the child is not orphaned. See In re Leonard, 1997 Ohio App. LEXIS 1698 (12
Dist. 1997). The Court finds permanent custody with the Agency will give said child lier
best cliance at permanency. The foster parents have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr. Pg. 50-
56). Said child has bonded with the foster parents, and there is a reasonable expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review o f t:he
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factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody to the
Agency is in the best interest of said child.

With the aUove determinations, the Court hereby adopts the Decision of 1he
Magistrate, as its own, with all the provisions and requirements contained therein, and
hereby malces the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

APPROVED

^^

T'^'Iclc TCi urlge

ENDORSEMENT

Copies of the foregoing order were entered upon the journal and mailed to counsel of
record aud/or the parties on the date indicate

JUDGE.NTC)=C'YJUNT^ ^leyiq of the Juvenile Court„ JrI` - a 2008

By: ff ^f ff ^%J l ^l l^A Date:

2

MCCS, AT^'i1V: Mandated Services, 3304 Nor-th Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attomey for MCCS, CPU
Jessica Lairson, 24Iluffman Ave., Dayton, Ohio 45403
Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404
Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Iiempfling, 318 W. Fourth St., Dayton, Ohio 45402

ntl Floor,Dayton City Schools, ATTN: Christine Pniitt, 115 South Lucllow Street, 2
Dayfou, Ohio 45402
Citizen Review Board
Magistrate Maciorowski
Clrris lCnntz, Bailiff
Daniel Schuhert., Law Clerlc
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YN TIIF COMM'ON PLEAS COURT OT MONTGOMF;R'S' COUNT'tr, OIYYO
JYJVENTI.T DIVISION

IN P.12: Margaret D. Maxwell SSN xxx-xx-xxxx DOB 12/29/2005 JC NO. F 2006-5550 OB; G 2006-5550 OF

Judge Niclc Kantz
Magistrate Michelle Maciorowski

MAGISTRATE'S DECISION AND
JUDGE'S ORDER GRANTING THE
MOTION FOR PERMANENT CUSTODY

PROCEEDINGS

This case came before Magistrate Michelle Maciorowsld on August 14, 2007 in the matters of the motion for
permanent custody (OB) filed on Apri14, 2007 byMontgomery County Children Services and the motion for legal custody (OF)
filed on July 17, 2007.

Elizabeth Orlando, the Montgomery County Assistant Prosecuting Attorney for Montgomery County Children Services
was present. The rnother, Jessica Lairson, was not present and she was represented by A1lorney Richard Lipowicz. The
Guardian ad Litem, Virginia Vandenbosch, was present and had filed a timely report. Richard Hempfling, Attonrey for
Maternal Aunt, was present. ICathy Riclrards, matetnal attnt, was present. Stacey ICeeton, the Montgomery County Children
Services caseworker, was also present for the hearing.

The motion for legal custody (OF) be and hereby is denied.
All parties were served and the case is otherwise propeTly before the Court.

FINDINGS OTT FACT

1. The allegations contained in the motion are found to be trve.
2. Mai'garet D. Maxwell, the above-captioned child is a minor cliild, was bom on December 29, 2005.
3. T-Ier birth certificate indicates that JessicaLairson is the mother of the ohild. She is the san e person listecl in the

pleadings.
4. VVhile there is no legal father of the chilcl, there is an alleged fa[her of the child. Tl ose oiroun sfanres are as

follows: Severa] rrien have oompleted genetic testing and none have been fonnd tohe flie fatlier.
5. Tlre Agency has made reasonable efforts to:

a. prevent the removal of the child from the child's home;
1). to eliminate tlre continued removal of the child from the child's home; and,
c. rnake it possible for the cl»ld to return hon-ie.

6. "i9re Agency has made reasqnable efforts to implement and finalize tlie petYnanency plan.
7. Tlle relevant services provided by the agency to the family of the child are: case management, substitute foster

care, information/referral and a home study.
8. Those setvices did not prevent the removal of tlie child from 1:he child's home o- enahle the cliild to relnrn hctme.
9. There are no relatives or non-relatives suitable to care for the child.

10. The child has been in foster care since June 1, 2006. The ehild has not been in foster care 12 or more mnntiis out
of the last 22 months.

11. The child is not able to be placed in the bome of the mother in a reasonable time.
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12. The moiher failed to respond to the services due to significant substance abuse problems and honsing issnes that
have not been addressed, mental health issues and inability to demonstrate parenting skills.

13. The mother has failed to remedy the conditions causing the child to be placed outside the hon e.
14. The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
19. The mother has a drug problem severe enough to interfere with the care of the child into the foreseeable fltture.
19. The agency has attempted to contact and involve the alleged father of the child with the rennification process.
20. The alleged father has not provided any care, interest or financial support for the clrild.
21. The case plan was directed at the motlier and includes the following objectives:

a. Ohtain a substance abuse assessment a treatment;
b. Obtain a mental health assessment
c. Obtain stable honsing and income;
d. FIave visitation with the child; and,
e. Sign appropriate releases of information;

22. The mother did not complete the Case Plan as indicated.
23. Rennificationofthechildwiththemotlierisnotpossiblewithinareasonableperiodoftime, astlietnotherhashad

no contact with the child information an exten ded period of time and li as taken n o action to become appropriate to
parent the child.

24. There is reasonable expectation of adoption.
25. In accordance witlr §2151.04 of the Ohio Revised Code, tlre child iaras found to be dependent by entry filed on

Anglist21, 2006.
26. The Gnardian ad Litem recon-imends legal custody to the aunL, ICalliy Richards.

CONCLUSIONS OF I.,AM

l. In accordanc,e with §2151.414(F.) of the Ohio R.evised Code, there is clear and convincing evidence tltat tlte ch ild
cannot be placed with ilre mother and/or father wit:hin a reasonable time Uecause the mother llas had little to no
contact with the cl ilcl in the past year and has taken no action to become appropriate. 11 is not in best interest of ifie
child to be in the care of the mother.

2. In accordance witlr §2151.414(D) of the Olrio Revised Code, tlrere is clear and convincing evidenr.e ihat ihe child
cannot be placed witlr the rnoi:her and/or fathor within a reasonable t.ime.

3. Reasonable efforts were made to eliminate the child's continued removal froni the home.
4. TheCourthasconsideredalltheargttmentsinthisaction. AlthonglrtheConrtbeievesMs.Richardsdoeslovethis

child, tlte Court niust be concemed solely with this child's best interesl as it has already been cleternvned that
rennification witli tlie mother is not viable. The child has resided for the past 14 months in the home of the foster
parents. She is bonded and well-cared for in that home. There is a strong lilcelihood of adoption by the fost:er
family. Tlre Court cannot find that it is in the best interest of the child to remove the cliild from the home she has
Irnotxn for the majority of her life to place her in the home of a biological relative. In addition, the Court has some
coneem with the veracity of Ms. Richards concerning her criminal history.

MAGISTRATE'S DECISION

1. Permanent Ct stody be and hereby is granted to Montgomery Cottnty Children Services.
2. The former order granting temporary custody to Montgomery County Children Services be and herebyis terminaled.
3. The natural, legal, or adoptive parents are divested of any and all parantal rights, privileges, and obligations,

including all residual rights and obligations.
4. An updated case plan is to be submitted as an amendment.
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5. The Dayton City School District is ordered to he responsible for the cost of edncating said child, including bnt not
limited to, any sunmier courses or tutoring sessions, because at the time ofremoval, tlie parent of the child resided at
44 Burdlchart Ave., Dayton, Ohio 45403

6. An Annual Review/PermanencyPlanning Hearing will be held on March 10, 2008 at 10:45 a.m. before the Cirizen
ReviewBoard, Tuvenile Tustice Center, Room 262, 380 W. Second Street, Dayton, Ohio 45422.

7. The Guardian ad Liteni shall serve on this case until an adoption is finalized.

MAGISTRATE MICHELLE MACYORO"lXrSI(I

Magistrate Michelle Maciorowsici

JUDGE'S ORDER ADOPTING MAGISTRATE'S pT,CISION
The above Magistrate's Decision is hereby adopted as an Order of tliis Court. The parties have fonrteen (14) days to

object to Iliis decision ancl may request Findings of ract and Conclusion of Law pursuant to Civil Rule 52 and lblontgomery
C.ounty Jnvenila Conrt Rule 5.11.2. A party sliall not assign as error on appeal ihe Courl's adoption of any finding of fact or
conclusion of law, in that decision, unless the patTytinrelyand specificallyohjects to that finding or eonclnsion as rerliiired hy
Juvenile Cnurt Rnle 40(E)(3).

IT IS SO ORDERED.

,IUDGE NICK ICUNTZ

Judge Niclc Kuntz

BNDORSEMFNT: The Clerlc of Conrts is hereby directed to serve upon all parties notin default for faihTre to appear, notice of

the judgement and its date of entry npon the jonmal.
NOTICE OF FINAL APPEALAIBLE O RDER

Copies of the foregoing Fntry and Order, whiclr maybe a Final AppealaUle Order, were enterecl upon the jou -nal and
mailed to the parties indicated helow, via regular mail, on or within three (3) days of the time stamped date on tl is Order.
JLTDCTE NICIC ICLTNTZ.By: J. Petrella, (Denuty Clerlc , Juvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attomey for MCCS, CPU
Jessica Lairson, 24 Iduffman Ave., Dayton, Ohio 45403
Attomey for Mother, Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Attomey for Maternal Atint, Richard FIempfling, 318 W. Fourth St., Dayton, Ohio 45402
Dayton City Schools, ATTN: Clnistine Pruitt, 115 South Ludlow Street, 2nd Floor, Dayton, Ohio 45402
Citizen Review Board
J2. Loveless, Case Management Specialist
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