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STATEMENT OF FACTS

On April 4, 2007, Montgomery County Children’s Services (MCCS) filed its motion
for permanent custody of M, M. MCCS served its Motion on Jessica Lairson by publication and
posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 of'the Montgomery County
Juvenile Court. M.M.’s great aunt Kathy Richards, filed her motion for legal custody on July
14,2007. Both Motions were heard by a Magistrate on August 14, 2007,

On October 3, 2007, the Magistrate filed her Decision granting permanent custody to
MCCS. (Apr., p. A-23). The Magistrate found that there were no relatives suitable to care
for the child. (Appx., p. A-23). The Magistrate also held that it was not in the best interest of
the child to place her in the home of a biological relative. (Appx., p. A-24). The Magistrate
overruled Kathy Richard’s Motion for legal custody citing only the Magistrate’s "concern for
veracity of Ms. Richards concerning her criminal history." (Appx;, p- A.24). The Magistrate
did not make a specific finding that permanént custody was in the best interest of the child.

Lairson filed objections to the Magistrate’s Decision on QOctober 15, 2007, and
supplemental objections on May 27, 2008. Kathy Richards filed supplemental objections on
May 28, 2007. The Juvenile Court filed its Decision and Judgment overruling Lairson’s and
Richard’s objections and adopting the Magistrate’s Decision on July 3, 2008, (Appx., p. A-17).

At the Magistrate’s Hearing held herein on August 14, 2007, MCCS caseworker Stacy
Keaton testified that reunification Vof M.M. with her mother Jessica Lairson, was not
appropriate. (TR, p. 179). Keeton stated that Lairson had: substance abuse and mental health
problems; no contact with M.M. since August 2, 2006; no stable housing or income; and had

otherwise not completed the case plan. (TR, pp. 155-165, 173, 179).
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From September to October, 2006, M.M.’s great aunt, Kathy Richards, had visitation
with M.M. at MCCS once per week. (TR, p. 167). Eventually, Ms, Richards had visits with
M.M. in her home. (TR, p. 167). The visits were stopped in October, 2006, when Stacy
Keeton discovered Robert Maxwell at Richards home during one visit. (TR, pp. 167-168).
Maxwell was Jessica Lairson’s former boyfriend and, at one time, believed to be M.M.’s father.
(TR, p. 170). Maxwell was not allowed to have visits with M. M. after the Court determined
that he was not M.M.’s father. (TR, p. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (TR, p. 175). Ms.
Keeton personally inspected Ms. Richards home on August 13, 2007 (the day before the
hearing), and found the home in the same or even better condition than at the initial home
study. (TR, pp. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS. (TR,
p. 167). During visits Ms. Keeton observed that M.M. “seems to have really bonded with
Kathy. She knows her, she greets her. She will hug her randomly. She seems to enjoy having
visits with her." (TR, p. 181). Ms. Keeton also observed that M.M. is “very active” with Ms,
Richards, tries to formulate words and “do & lot more with Kathy that I thought (the child) was
capable of.” (TR, p. 181).

Kathy Richards has custody of M.M.’s cousin, who also attends visits with M.M.
According to Ms. Keeton, M.M. and Matthew get along “fine, [M.M.] loves mimicking and
playing and running behind Matthew.” (TR, pp. 181-182). Matthew looks forward to seeing
M.M., “he talks to [M.M.] he wants to play With [M.MLT” (TR, p. 209). Ms. Keeton testified

that the two children are bonded. (TR, p. 209).
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M.M. receives services through MCCS including speech and developmental therapy.
(TR, p. 186). Ms. Keeton admitted that those services would be just as available to Kathy
Richards as they are to the foster parents. (TR, p. 186). Ms. Keeton also observed differences
in the way that M.M. interacts with both the foster parents and Kathy Richards: “She would
probably whine a little more to be picked up more when she’s with the foster parents. And
when she’s with Kathy, I would see her just get down and go for it...I do see her more active
when she’s with Kathy and Matthew. (TR, p. 208).

Keeton testified that she considered Kathy Richards as a possible relative placement.
(TR, p. 177). Keeton admitted that, except for the one incident with Robert Maxwell eight
months before, MCCS would be pursuing legal custody to Kathy Richards. (TR, p. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her
niece and she loves her. (TR, p. 219). Ms. Richards wants to have a relationship with M.M.,
and continue the relationship between M.M., and Matthew. (TR, pp. 219-220).

At the time of the hearing, Ms. Richards was about to graduate from college with a
degree in medical office management, and expected to obtain employment in that field. (TR,
p. 220). She stated that she had sufficient household income to support two children until she
found employment. (TR, p. 221).

Ms. Richards testified that M.M. woulld have her own room at her home. (TR, p.221).

Ms. Richards has also dealt with the same eye and speech problems with Matthew as those
experienced by M.M. (TR, pp. 221-222). She would make time for the same therapy sessions

which M.M. receives through foster care. (TR, p. 222).
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Finally, Ms. Richards testified that she had not had any contact with Robert Maxwell
in months; never had a friendship with Maxwell; and, as far as she was concerned, “he could
fall off the face of the earth.” (TR, p. 223). Stacy Keeton testified that Ms. Richards told her
she has absolutely no interest in ever seeing Robert Maxwell again. (TR, p. 190). Ms.
Richards stated she would abide by court orders regarding Maxwell. (TR, p. 224).

The Guardian ad Litem for M.M., who had been actively involved in the case for most
of M.M.’s life, filed her final report on August 9, 2007. That report details the bonding
between MM., and Kathy Richards, and other members of M.M.’s extended family.
Although, in prior reports, the GAL expressed some reservations about Kathy Richards and the
one previous incident regarding Mr. Maxwell, in her final report, the GAL had this to say:

Addressing the “Robert Maxwell issue™, as far as Ms. Richards

is concerned based on my involvement with the case from the

start, I do not believe that Robert is a concern any longer. I

believe Ms, Richards when she states to me that she has no

contact with Robert.
As a result, the Guardian concluded that “it is in [M.M’s] best interest to be raised with her
family in a good home provided by her maternal great-aunt.” Id.

On October 12, 2007, the Magistrate filed her "Amended Decision and Judge’s Order
Granting the Motion for Permanent Custody." (Appx., p. A-23). Ms. Richards and Jessica
Lairson each filed timely Objections and Supplemental Objections to such Decision. On July
3, 2008, the Court filed its "Decision and Judgment Concerning Objections to the Decision of

the Magistrate." (Appx.,p. A-17). The Couft upheld the Magistrate, overruled Ms. Richards’

Motion for Legal Custody, and granted permanent custody of M.M. to MCCS.
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The Juvenile Court found that the child had regularly visited with Kathy Richards, and

- bonded with Richards and her older cousin, Matthew, through steady visitation. (Appx., pp.

A-20-21). The Court also found that the GAL recommended that legal custody be granted to
Richards. (Appx., p. A-21). However, the Juvenile Court rejected the GAL’s recommendation
without giving specific reasons for doing so. The Juvenile Court merely stated that it did not
"consider these factors [i.e., child’s bonding with Richards and GAL’s recommendations] to
be as significant as the child’s need for permanency." (Appx., p. A-21). The Juvenile Court
held that permanent custody to MCCS was in the best interest of the child. (Appx., p. A-22).
However, the Juvenile Court did not find that permanent custody was the only way M.M.’s
need for a legally secure placement could be achieved.

On appeal, the Montgomery county Court of Appeals held, among other things, that the
trial court was not required to find that permanent placement with MCCS was the only way to
obtain a secure placement, (Appx., p. A-15). Ms. Richards timely filed a motion to certify a
conflict between the opinion of the Montgoﬁery County Court of Appeals, and the holding of
the Twelfth Appellate District in Inn re G.N, (2008), 176 Ohio App. 3d 236. On February 2,
2009, the Montgomery County Court of Appeals certified the conflict to the Supreme Court of
Ohio on the following question:

Must a court specifically determine whether granting permanent custody is the

only way a child’s need for a legally secure placement can be achieved in order

to satisfy its duty under R.C. 2151.151(D)(4).

(Appx., p. A-5).




Kathy Richards filed her Notice of Appeal on January 12, 2009. (Appx., p. 1). She also
filed a Notice of Certified Conflict on February 11, 2009. On March 17, 2008, this Court

determined that a conflict exists, and granted jurisdiction to hear this case.
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ARGUMENT

Proposition of Law No. I:

A Juvenile Court abuses its discretion in
granting permanent custody to an Agency where
it unreasonably rejects evidence that granting
legal custody to a relative is in the child’s best
interest.

The right to maintain and pursue intimate familial associations is a fundamental right

protected by the Due Process Clause of the Fourteenth Amendment. Moore v. City of East

Cleveland (1977), 431 U.S. 494, 503, 91 S.Ct. 1932, 52 L.Ed.2d 531. Because of this, the
United States Supreme court has explained that permanent termination is one of the few forms

of state action that is "both so severe and so irreversible." M.L.B. v. S.L.J (1996), 519 U.S.

102, 118,17 8.Ct. 55, 136 L.Ed.2d 473. Termination of parental rights has been described by
the Ohio Supreme Court as "the family law equivalent of the death penalty." In re Haves
(1997), 79 Ohio St.3d 46, 48, 679, N.E.2d 680, quoting In re Smith (1991) 77 Ohio App. 3d
1,16, 601 N.E.2d 4.

Upon a motion for termination of parental rights, the burden of proof on a children’s
services agency is to prove by clear and convincing evidence that the provisions of Ohio Rev.

Code Ann. §2151.414(B)(D), and (E) support the granting of permanent custody of the children

to the agency. [In re Schreiber, 2005 Ohio 5494. Additionally, pursuant to O.R.C.
§21 51 414(B)(1), a court may only grant permanent custody of a child to a state agency if it is
in the best interest of the child. In re Ratcliff, 2005 Ohio 1301. In other words, in order to
terminate a parent’s rights under R.C. 2151.414, the juvenile court must find clear and

convincing evidence that (1) permanent custody is in the child’s best interest, pursuant to R.C.
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2151.414(D), and (2) one of the circumstances in R.C. 2151.414(B) applies. Finally, the
Supreme Court of Ohio has indicated that a juvenile court shall consider all relevant factors in
determining the best interest of a child, not just factors enumerated in R.C. 2151.414(D), [n re
C.F., 113 Ohio St.3d 73, 2007 Ohio 1104.

Ohio Revised Code §2151.414(D) mandates that in determining the best interest of a
child the court must "consider all relevant factors, including, but not limited to, the following:

"(1)  Theinteraction and interrelationship of the child with the child’s
parents, siblings, relatives, foster care-givers and out-of-home
providers, and any other person who may significantly affect the
child;

"(2) The wishes of the child, as expressed directly by the child or
through the child’s guardian ad litem, with due regard for the

: maturity of the child,

"(3)  The custodial history of the child, including whether the child
has been in the temporary custody of one or more public
children service agencies or private child placing agencies for
twelve or more months of a consecutive twenty-two month
period***;

"(4)  The child’s needs for a legally secure and permanent placement
and whether that type of placement can be achieved without a
grant of permanent custody to the agency.

"(5)  Whether any of the factors in divisions (E)(7) to (11) of this
section apply in relation to the parents and child."

In other words, a court "must either specifically address each of the required
considerations set forth in R.C. 2151.414(D) in its judgment entry, or otherwise provide some
affirmative indication in the record that the court has considered" such specific factors. Inre
D.H., 2007 Ohio 1762, §19. Further, where, as here, a court "renders a decision which goes
against the specific recommendations of the guardian ad litem, [it] must at least address the
reasons for doing so." Id., §20.

In the present case, it is Appellant’s position that the Juvenile Court unreasonably failed

to consider or to give proper weight to several of the foregoing factors. First, there was clear
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and convineing evidence that M.M.’s interaction and interrelationship with great aunt, Kathy
Richards, and Ms. Richard’s family was positive and beneficial to the child. Stacy Keeton, the
MCCS caseworker, consider Kathy Richards a possible relative placement. (TR, p. 177).
Keeton also found Ms. Richards’ home suitable for the child, and that Ms. Richards and her
nephew Matthew had bonded with M.M. Keeton strongly implied that Ms. Richards’ parenting
style was preferable compared to the foster parents. (TR, pp. 181, 187-188,208-209). Keeton
expressed at length that M.M. was more willing to grow, learn and try new things while in Ms.
Richards’ presence. (TR, p. 208).

Kathy Richards wants to raise M.M. and continue M.M.’s relationship with cousin
Matthew. No questions were raised about Ms. Richards’ ability to parent M.M. other than the
one incident with Robert Maxwell. Ms. Richards stated unequivocally that she had no contact
with Maxwell after the incident, nor wished to have any contact with him again. (TR, pp. 190,
223-224). It is important to note that there was no factual reference to Maxwell in the
Magistrate’s Decision even though Ms. Richards’ single contact with Maxwell was the Juvenile
Court’s principal reason for denying legal custody. (Appx., p. A-23).

There was also clear, convincing and credible evidence that Kathy Richards would
provide a legally secure permanent place for M.M. MCCS found Richards’ home suitable.
MCCS found that M.M. had bonded with Richards and cousin Matthew. Caseworker Stacy
Keeton admired and complimented Richards’ parenting style as compared to the foster parents.
Keeton admitted that MCCS would be pursuing legal custody to Richards except for the one
incident with Robert Maxwell, which occurred eight months before the Magistrate’s hearing,

(TR, p. 194).
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Finally, R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the
child as expressed directly or through the child’s guardian ad litem. M.M.’s Guardian ad Litem
(GAL) recommended that legal custody be granted to Kathy Richards. The Juvenile Court
rejected the GAL’s recommendation without giving specific reasons for doing so. The Juvenile
Court merely stated that it did not "consider these factors [i.e., child’s bonding with Richards
and GAL’s recommendation] to be as significant as the child’s need for permanency.” (Appx.,
p. A-21). Here, the Juvenile Court’s arbitrary determination flies in the face of clear and
convincing evidence supporting the GAL’s recommendation and Ms. Richards’ ability to
provide a legally secure placement.

Neither the Court nor the Magistrate expressed any disbelief in Ms. Richards’
undisputed testimony that she had not had any contact with Maxwell for several months and,
as far she was concerned, "he could fall off the earth.” (TR, p. 223). Further, in her final report
recommending legal custody to Ms. Richards, the GAL stated:

. Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concerned based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer, I
believe Ms. Richards when she states to me that she has no
contact with Robert.

Also undisputed was the fact that Kathy Richards has had regular visitation with M.M.,
and has bonded with M.M. (TR, pp. 167, 181). She loves M.M. and wants to continue the
relationship between M.M. and cousin Matthew. (TR, pp. 219-220). M.M. would have her
ownroom at Ms. Richards’ home. (TR, p. 22.1). Ms. Richards has also dealt with the same eye
and speech problems with Matthew as those experienced by M\M. (TR, pp. 221-222), She

would make time for the same therapy sessions which M.M. receives through foster care. (TR,

p. 222). Atthe time of the hearing, Ms. Richards was about to graduate from college with an

10
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associate degree in medical office management, and expected to obtain employment in that
field. (TR, p. 220). She stated that she had sufficient household income to support two
children until she found employment. (TR, p. 221).

CERTIFIED QUESTION

Must a court specifically determine whether
granting permanent custody is the only way a
child’s need for a legally secure placement can
be achieved in order to satisfy its duty under
R.C. 2151.414(D)(4)?

For the reasons set forth in connection with Appellant’s Proposition of Law No. 1, as
well as the following, the certified question should be answered in the affirmative.

The right to raise a child is an eséential and basic civil right. In re Hayes (1997), 79
Ohio St. 3d 46, 48, citing In re Murray (1990), 52 Ohio St. 3d 155, 157. "Permanent
termination of parental rights has been described as ‘family law equivalent of the death penalty
in a criminal case.”’ In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App. 3d 1, 16,
A parent "must be afforded eery procedural and substantive protection the law allows." In re
Hayes, supra.

"To terminate parental rights, the movant must demonstrate by clear and convincing
evidence that (1) termination is in the best interests of the child, and (2) one of the four factors
enumerated in R.C. 2151.414(B)(1) applies.". In the Matter of A.E., (March 25, 2008), Franklin
Co. App. No. 07AP-685, 2008-Ohio-1375 at 9 13. R.C. 2151.414(D) mandates that the trial
court consider all relevant factors in determining the best interests of the child including: ". .

. (4) The child’s need for a legally secure permanent placement and whether that type of

placement can be achieved without a grant of permanent custody to the agency; . . ."

11 .
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The Twelfth Appellate District held that R.c. 2151.414(D)(4) requires the juvenile court
to: ". .. specifically determine whether granting permanent custody is the only way the child’s
need for [a legally secure] placement can be achieved to satisfy this statutory requirement." In
re G.N. (2008), 176 Ohio App. 3d 236, 240. Appellant Richards agrees with the Twelfth
District’s interpretation for the rea:.;ons below, and submits that, if the Montgomery County
Juvenile Court had followed In re G.N., the Court would have found that a legally secure
placement could be achieved by awarding legal custody to M.M.’s great aunt, Appellant
Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect
to the words used, and may not delete words used or add words not used. Wray v. Wymer
(1991), 77 Ohio App. 3d 122, 132; Cline v. Bur. of Motor Vehicles (1991), 61 Ohio St. 3d 93,
97. R.C. 2151.414(DX4) requires the juvenile court to first determine whether the child needs
a legally secure placement; if so, tﬁen the court is required to make a second determination o
whether such placement can be achieved without a grant of permanent custody. The language
of R.C.2151.41 is clear and unambiguous - the juvenile court must determine whether a legally
secure placement exists other than permanenf custody. Logic dictates that permanent custody
should not be awarded unless it is the only alternative; not just the "best option" for achieving
a legally secure placement. See In re G.N., supra at 240,

Inthe present case, the Montgomery County Juvenile Court concluded that M.M.’s need
for a legally secure placement was best served by awarding permanent custody to MCCS. The
Juvenile Court found that "permanent custody with the agency will give said child her best
change at permanency.” This finding implies that there were other ways to achieve a secure

placement, namely legal custody tot he child’s great aunt, Kathy Richards. However, the

12
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Montgomery County Court of Appeals held that the Juvenile Court was not required to find that
permanent custody to MCCS was the only way to achieve a secure placement. The Court of
Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively
deletes the Juvenile Court’s statutory duty to consider "whether [a legally secure] placement
can be achieved without a grant of permanent custody to the agency.” (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature’s intent.”
Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental
rights is an alternative of last resort. n re Wise (1994), 96 Ohio App. 3d 619, 624. The United
States Supreme Court has explained that permanent termination is one of the few forms of state
action which is "both so severe and so irreversible." M.L.B. v. S.L.J (1996),519U.8.102, 118,
Given the gravity attached to permanent custody proceedings by the legislature and courts, it
is only logical that R.C. 2151.414(D)(4) be interpreted to impose duty on the juvenile court to
determine that permanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adhered to the Twelfth District’s interpretation of R.C,
2151.414(D)(4) in practice if not in substance. For instance, in In re A.5. (2005), 163 Ohio
App. 3d 167, the Summit County Court of Appeals affirmed the trial court’s decision denying
the permanent custody motion of the Summit County Children’s Services Board. In its
opinion, the appellate court noted: "Although CSB apparently believe that permanent custody
was the best way to achieve a legally secure permanent placement for A.S., the trial court
disagreed that such disposition was in the best interest of A.S." Id. At653. The appellate court
found that: "CSB witnesses repeatedly emphasized that permanent custody was necessary
because A.S. needed permanency in her life, overlooking the possibility of other placements

that would be less drastic, such as legal custody to a non-parent or a PPLA." Id. At 653.

13
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(Emphasis added). The Appellate court upheld the trial court’s conclusion that a placement
less drastic than permanent custody satisfied the child’s need for security. Id. At 654.
In another Summit County case, In re A.T. (Aug. 2, 2006), Summit Co. App. No.
23065, 2006-Ohio-3919, the appellate court noted:
As part of its best interest determination, it is true that the
Juvenile court is obligated to consider "[t]he child’s need for a
legally secure permanent placement and whether that type of
placement can be achieved without a grant of permanent custody
to the agency." R.C. 2151.414(D)(4). In the present case, the
trial court specifically found that "{n]o alternatives to
permanent custody exist to assure the minor children a safe,
secure permanent placement.”
Id at Y 54. (Emphasis added). Clearly, the trial and appellate courts in In re A.T. recognized
the duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent
custody is the only alternative to provide a légally sccure placement.
Counsel is, of course, aware of this Court’s decision in In re Schaeffer (2006), 111 Ohio
St. 3d 398, which might be construed as determinative of the question raised herein. On the

other hand, when given the opportunity to review the Twelfth District’s subsequent decision

in In re G.N., supra, this Court declined jurisdiction, perhaps signalling that this Court itself

believes Schaeffer to be distinguishable. See In re G.N., 118 Ohio St. 3d 1511, 2008 Ohio
3369.

To the extent that this Court does believe that Schaeffer is controlling authority for
answering the certified question in the negaﬁve, Appellant submits that Schaeffer should be
reconsidered. Ifa child’s need for permanency can be achieved by means other than the drastic,
irrevocable, result of a grant of permanent custody, logic dictates that such other means would,

inevitably, be in the child’s best interests. In other words, if a viable alternative to permanently
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severing the child from her biological family exists, such alternative must, of necessity, be in

the child’s best interests. Asaresult, itis respectfully urged that this Court answer the certified

question in the affirmative.
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CONCLUSION

For all of the foregoing reasons, the decisions of the Court of Appeals and the Juvenile
Court must be reversed.

Respectfully submitted,
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IN THE COURT OF APPEAL'_S.FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M. : . o
C.A. CASE NOS.-22872 and 22873

T.C.NO. JC 08 5550

..........

DECISION AND ENTRY

Rendered on the _2nd _ day of Febrnary ., 2008,

JOHNNA M.M. SHIA, Atty Reg. No. 0087685, Assistant Prosecutlng Attorney 301 W.
Third Street, 5" Floor, Dayton, Ohio 45422
: Attorney for Plaintiff-Appeliee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio

45402
Attorney for Appeliant Kathy Richards

RICHARDA.F. LIPOWICZ, Atty Regd. No. 0018241, 130 West Second Street, Sutte 1900,
Dayton, Ohio 45402
Attorney fqr Appellant Jessica Lairson

PER CURIAM:
This matter comes before the court on Jessica Lairson’s and Kathy Richards’ App.R.

- 25 motions 1o certify a conflict between our opinion dated November 26, 2008, and the

THE COURT OF APPEALS OF OHIO H _ L_\,
SECOND APPELLATE DISTRICT
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Twelfth Appellate District's holding in /1 re G.N., 176 Ohio App.3d 236, 2208-Ohio-1796,
discretionary appeal denied, 118 Ohio St.3d 1511, 20Q8-Ohio-3369. |
o .Both cases dealt with a trial court's decision to 'termi'na'te parental rights.' F"ursuant
to R.C. 2151. 414(D) the trial court must consider selveral factors in determlning the best
interest of a child, including “the chrld S need for a legally secure placement and whether
that type of placement can be achieved W|thout a grant of permanent custody to the
agency.” In ln re M.M., the trial coUrt concluded that the child's need for a secure
.placement was best served by awardlng custody to MCCS but did not find that pltacement -
with MCCS was the only way to obtain a secure placement. On appeal we held that the
court was not requrred to flnd that permanent placement with MCCS was the only manner
to obtain a secure placement In re M.M., Montgomery App. No. 22872 22873, 2008-
Ohio-6236, at 7]26. in In re G.N., the Twelfth District held that a trial court's conclusion that
placement with Childrens Services was “the best option” for securing a legally secure
placement was insufficient to comply with R.C. 2151.414(D)(4). The Twelfth District held
th_at, to satisfy this statutory factor, the court mus't find that “granting permanent custody
is the onl_v way the childl’s need for a secure placement can be met.” Inre G.N., 176 Ohio
App.3d 236 at 18. |
Because we find that our decision is in conflict with the Twelfth District’s holding in
Inre G. N we certify the following question to-the Supreme Court of Ohio for review:
“Musta court specifically determine whether granting permanent custody is the only
way a child’s need for a legally secure placement can be achieved |_n order to satisfy Its

duty under R.C. 2151.414(D)(4)?"

THE COURT OF APPEALS OF OHIO 5
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IT1S SO ORDERED.

Copies mailed to:

~ Johnna M. Shia. . -
Richard Hempfiing
Richard A. F. Lipowicz -
Hon. Nick Kuntz

R

MAFK{E ONOVAN, Presiding Judge

) WILLIAM H. WOLFF, JR., Jué 3
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO
N RE: MR
C.A, CASE NOS. 22872 and 22873
T.C. MO, JC DB BERO

{Civil appeal fram Common
Pigas Court, duvenlla Divisian)

..........

Rendared on the _ 26%  davof __November | 2008

..........

JOHMRNA M, SHIA, Alty, Rag. No. ODB7685, Asslstant Prosasuting Attarney, 301 W. Third
Straet, 5" Floor, Dayton, Ohin 45422

Attormey for Plaintiff-Appellee
RICHARD HEMPFLENG, Atty. Reg. No_ 0029086, 318 Wast Fourth Strest, Daytnn, Ohio
45402

Attormay for Appelfant Kathy Richards
RICHARD A, F, LIPOWIGZ, Atty. Reg. No. 0018241, 138 West Second Street, Suite 1500,

Dayton, Ohlo 45402
Attorney for Appslfant Jessica Lalson

-----------
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Jessica Lairgon and Kathy Richards appeal from a judgment of the Montgomeary
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N

County Court of Commman Pleas, Juvenile Division, which awardad parmanant susiody of
Lairson's daughter, MM, to Montgomery County Children's Services ("MCGH"),

.04, who is alrmost three years old, came into the temporary austody of MOCE In

Juns 2008 and was placed in foster carg. Her kiclogloal mothsy, Ladrsor, 15 8 prostilute
and drug addict, MCCH davelonped a case plan with the gosl of rgunifying WM.M, with
Lairsan,r but at this pairt aii the parties concede thal Lairson is Incapatle of caring for M. .M.
and has not made any significard progress toward the completion of har oase plan

ohiectivas. in fact, Lalrson has not had any contact with MOCS, Paternity tests excluded

Lairsor's husband and two other mean as MM, s father, and her father remaing Unlaacwn.
' MCGS fllesd & mation for pamianant custody of WA, in Aprdl 2007,

Kathy Righards ls Lalrson's sunt. in July 2007, Rishards fled a mation for egal

custody of MM, After a hearlng, the magistrate recommendad that permaneant ustedy be
awarded to MCCS, Lairson and Richards filed oblections. In July 2008, the rial court
adopted the magistrate’s dacision and awarded pemanent custody to MCGS. |

Lairson and Richards sppeal from the tat court’s judgment. They sanh argue that
the trial court ered in concluding that it wag i M.MC3 besl intersst to award oustody o
' MCCS rather than to Rlchards. LairsOp raises an additional argument that she was not
properly served with nofloe of the proceadings, which was ascomplished by publication,
We will begin wilh the lssue of nolice.

MCCS served Lairson by publication bacause it claimed that bar residanss could
not be ascertained with reasonable difigence. Lalrson disputes this claim, arguing that her
residence could have baen easily daterminad by comtatting the Craytan Police Depantment

or thes Munleipal Court becauss she had been arrested several times and prosesuted inthe

THIR COLRT O APPUALYE OF Q01
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m?ﬁiﬁhs ﬁrecedfﬂg the hearing.

Dus process requires thet the govemnment afferpf to provids sctual patice fo
inferested parties if it sesks fo deprive them of a protected fiberty, such &s the right of a
parent OIfélady of his ar har child, but it elpes not reguira that an interested paty recelve
acfusinatice. In re Thompidns, 115 Ohlo 51,33 400, 2007-Dhlo-5238, 875 N.E.24 582,110,
14, siting Dusenbery v. Linited States (2002), 634 .G, 161, 170, 122 8.Ct. 584, 151
LEd.2d 5¢7. “The means employed must be such as one desitous of actually informing
- the absentee might reasanably adopt to accompilish It” but dua protess dues not requlrﬁ.

"harnic efforts™ to ensure the notice’s defivery. 1d. ol 14, guating Muflane v. Cent. Hanover

Bank & Trust Co. {1950}, 329 U8, 315,
Civ.R. 4.4{A) requires the uss of *rezsonable dillgence” to ascartain the residence
of & party. The suprems coutt has defined “reatonable diligencea™ as “[a] fair, proper and

due degree nf eare and gotivity, maasursd with reference to the particular ciroumatances;

such diligance, care, or altention as might be expecied from a man of ardinary prudence
and activity.” Thampiins, 115 Qhio 8t 3d at 125, clting Black’s Law Diclionary (5 Ed.1878),
at 412. “Reasonable difigence requires taking steps which ar indiwyi::éuai‘nf ordinary
pruckence would reasonably expect to ba suneessfulin lacating a defendant's address." Id.,
citing Stemore v, Smith (1883), 6 Ohia 5t.34 330, 332, 433 N.E.2d 632, '

The MCCSE caseworker, Stacy Kaeton, siated by affidavit that Lalrson had not had
contact with MM, since eary August 2008, that Lairson had not made progress on her
case plan, and that MCCH had had diffictily maintatning contect with her. Keston atated
thit MECS had sent letters to Lairson's last known addrgsses and had tled to contact her

and oihwr relattves by phone. Liarson had bean terminated from substance abusg
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programs ko which ghe had been referved by MOCCE, During thelr last camlaet, Lairaon had
édmiﬂad engaging in drug abuse and prostitution.  MCGS was unable (o determine
whether Lairson had obfalned howsing or legsl employment  MCCSE was aware of
Lairson's ariminat reeort, Including charges of lolteting, solisiation, and prastitution in
Mareh 2007 andd an outstanding warrant for her arrest,

The trlal court conciudesd that servics by mall and public posting was proper under
the cirgumstanoss presentad. i atated: "The record shows several notices were malled
to gavaral former addresses and a dlligent search was conductad, which didt not locate Ms.
Lairson. Further the Count finds the Gu&rﬁ.iaﬁ ad Lliem was alsc unable n locate or
cantract {sic] Ms. Lairson priorio the hearing. Ssrvice by publication i sufficient where the
mother hag a history of sporadic conduct and was unable to obiain etable bousing or
provids the Agansy with an addrass to send notices. The Court finds Ma, Lafrson was
prﬂpﬁ:ﬂ? sgrved upder the circumstances of this case through maillng and posting.”

W agras with the trial sourf's assessment that the methods MCTS used to aftsmpt
to losate Leirson were reasonahle and suffinient under the circumstances and that, havirg
failsel to I=Dcat§ Lairaon through thase affors, MCCS was Justiflad in completing nofice by
mall and posting. Although, in hindsight, it appears that MCCS might have located Lalraon
thraugh ool and police recards, MCCS took the steps which one of ordinary prudance
would reasonably expect to be suocesasful in lncating Lairson's address. Thompfdns, 1156
Ohip $t.3d at 125. |

Lalrson™s assignment of error valated o notics s overruled.

Lalrson angd Richards sach raise en assignment of arror in which they assert that

the trial sourt erred in finding thatit was in M.M.'s bestinterest to award permanant custody

THLE CORRT OF APEITALA OpF OIEC
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to MCCS,
L. 2151.414(D) provides thaf the following factors shall be considered, along with

aill othar ralevant factors, in detarmining the bast intarest_ of a ahild.
1} The intefactiﬁn and nterrelationship of the child with the child's pairsnds,

glihlitggs, relatives, $nster caregivers and out-of-fidime providers, and any other parson who

may significantly affect the shild,

“(2) The wishes of the child, as axpressed diractly by the child or thraugh the shild's |
guardian ad s, with due regard for the matarity of the child;

{3} The: nustodial history of the child, incﬁudiﬁg whether {he child has bean in the |
temporary custody of ane or more public children servicey aganciss o privata chitd placing '
agencles for twelve or morg months of a conseaufive twanby-wo month period ™

"t4) The ohlld's need for a legally secure permanant placemant and whather that
" type of plasement can be achisved without a grant of permanent sustody o the agenay(.|"

The beat intarest of the chik! must be established by clear and convincing svidehes,
R.C. 2151 414(8)(1). '

in addiion to her argument that the tial courl's decision is not in M.M.'s best
indmrest, Richards aseeria that the irial court erred in granting permanent custody to MCCS
bacause MCCS had not devaloped an adoption plan and bedsuss the court did not

concluds hat permansnt custody was the onfy way 10 achieve a secure placement for

A
' We begin with the trial court's mnclwaiuﬂ that it was in M.M.'s best inlerast to award
permanent cusiody to MCOS. Itis undisputed that M.M.'s mother was incapabls of caring

for hesr gnd would not have been an appropriate caregiver. The best Interest analysls

R S T e ———— T em e prm— . aand
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focused anly on whether M.M. would be better off in Ihe custady of MCGS, where her
fostar family could adopt het, or with Richards. M. had fived with her foster family for

fonrtaen' maonths at the time of the hewring, and the famlly had exprassed inaresl in

adopting hat, The guardian ad Ttem reported that M, Had received “excslient care”™ and
was very fovedd by tha foster famity.

Richards had also been a steady presehce inhthd's fite. She visited MM, regularly
with another child who was in her care {M.M.'s cousing, and MM, seermed to hﬁvé banded !
with bath of therm, MCCS had considered placing M., with Richards hut decided agalhst

it when Richards allowsd Robert Masawell to have access to the shitd during a home visit,

Maxwell had had & relationship with Lairson, but paternity teating proved thist hie was not
| M.Ms father. Masxwell had unaddressed mental haaith ingues, and the court hind ordered
that he bave no contact with MM,

The goardian ad e resommendead that custody he awarded to Richards. She
| acknowledged her "siruggle” with welghing M.M.'s prospects Tor adoption with the foster
family -against the 'beneﬁt of keeping her with a tamily member. The guardian ad litem
- concluded that Maxwell was no loniger a concem, and she recommended that custody be
awarded fo Richarda.,

The caseworker, Stacy Keeton, aiso acknowledyged that fichards had honded with

- MLM. and inderachad wall with her, The casewarker's primary concerm ghout placing M., |
| with Richards cantersd on whether Richards would permit Robert Maxweill 1o have contact :;

with the chils. She testified that she had faund Maxwell at Richards’ home the second lme
- lhat Richards had baen pérm’rtt&d to take the child o ber home, after Keeton had had l

extensive discussions with Richards about the fact that Maxwell was not allowed to see

THE COURT OF APFLALS OF OHID
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A M.

Frichards tesdified that Mawwel had come to her house without her parmizsion when

M.M. was prasent. She did nof sxplain how or If Maxwell had knowrr that M. was at the
house at that fime. Richards acknowlgdged thal she had revceived money #nd fumiture |
from RMeasevel for MU,

The frial sourt slearly considered M.M.'s relationships with her foster parants, aunt,
and cousln, the guardian ad litem's recommendation, MM 'e custodial bistary, and har
reed for a s&ture placement, 8s required by R.C. 2151.4%4{DY. The trial court conaluded

that her miost secure placemant would be with MECE so that the foster family coutd pursuE

an adoption.

Although thls case pressnts a closar call than many other permanent custody cases,
we cannot canclude that the trial court abused its discretion in concluding that b.M.'s bast
intarest would he served by g;raﬁtiﬂg custady (o WMICCE, The magistrate expressad doubt
about Richards’ inithfulness, especially in regard to het ariminal history, and coneluded that
It was natin M.3.’s bes! interest "to remove the child from the ﬁurna she hag known for the
majarity of her life fo place her in the home of a biclogical relative.” The court noted that
MM, aiready had a "sense of permanency” with har fogtar famity and that her best chance
for permanensy was through adoptlon. The court obssrved that Richards "quickly vistated”
a court onder abiout cantact with Meaavel when MM, was allowed t6 visit hat homs, Inlhe
shsence of a suceassful pattern of wisitation with Richards, the court reasanably consluded
that the most saclre placemant for MW, and the one that was in her bast interest, was
with MCGS, Contrary fo Richards' assertian, the court was not required to conclude that

granting eugtody to MCCE was the only sselre placement; ltwas chargad with datermining
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the maost secure placement, which s the one that would beét aene MM 's inlerests.

Blchards’ contention that MCCE was required to develop an adoption pEﬂJ‘! bigfare
seaking permanent custody of MM, hee baen rejected by the Suprems Courtof Ohla. Ses
tnre T.R., — Ohlo 5t.3d — 2008-Ohio-&244, 12.

The assigriments of grrar arg overrulad,

The judgment of the trial couet will be affirmed,
' BROGAN, J, and DOMOVAN, J., cancur.

Copigs mailed to

Johnna M. Shia

Richard Hampiling

Richard A, F. Libowice
! Haon, Mick Kunitz
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IN THE COURT OF COMMON PLEAS OF MONTGOMERY COUNTY, OHIO
JUVENILI DIVISION

In re; Marparet Maxwell ¥ CASENO. JC 06-5550

® JUDGE NICK KUNTZ,
* MAGISTRATIL MACIOROWSKE

w DECISION AND JUDGMIENT
CONCERNING OBJECTIONS
TO THE DECISION OI TIIE
MAGISTRATE

B TR R R S AR A T S SR A MM MU P o A QU P A R e UL T P B By

This matter is before the Court upon objections filed by Jessica Lairson, mother of
gaid child, by and through her attorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008. Kathy Richards, matemal great aunt of said child, has
also filed objections, by and through her attorney, James Swaim, on October 17, 2007,
and supplemented on May 28, 2008. Ms. Lairson and Ms. Richards object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery County Children Services (herein know as Agency) filed a response, by and
ihrough the Office of the Montgomery County Prosecuting Attomey, on October 17,

2007, and supplemented on June 6, 2008.

On October 3, 2007, Magistrate Maciorowski denied Ms, Richard’s motion for
legal custody, and granied permanent custody of said child to the Agency. Magistrate
Maciorowski made the following findings of fact:

1. The allegations contained in the motion are found to be irve.
2. Margaret D. Maxwell, the above captioned child is a minor child, wag born on

December 29, 2005,

3. Her birth certificate indicates that Jessica Lairson is the mother of the child. She
is the same person listed in the pleadings. '

4, While there is no legal father of the child, there is an alleged father of the child.
Those circumstances are as follows: Several men have completed genetic testing
and none have been found to be the father.

5. The Agency has made reasonable efforts to:
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10.
1.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21.

22.
23.

24.
25.

26.

a. prevent the removal of the child from the child’s homs
h. to eliminate the continned removal of the child from the child’s home
. ¢. and make it possible for the child to return home

The Agency has made reasonable efforts to implement and finalize the
permanency plan.
The relevant services provided by the agency to the family of the child are: case
management, substitute foster care, information/referral, and a home study.
Those services did not prevent the removal of the child from the child’s home or
enable the child to return home.
There are no relatives or non-relatives willing and able o accept legal costody of
the child.
The child has been in foster care since June 1, 2006, The child has not been in
foster care 12 or more months out of the last 22 months. '
The child is not able to be placed in the home of the mother in a reasonable fime.
The mother failed to respond to the services due to significant substance abuse
problems and housing issues that have not been addressed, mental health issues
and inability to demonstrate parenting skills.
The mother has failed to remedy the conditions causing the child to be placed
outside the home.
The mother is unwilling to provide, food, clothing, shelter, and other basic needs.
The mother failed to regularly support the child financially.
The mother failed to visit or communicate with the child.
The mother has abandoned the child.
The mother has a drug problem severe enough to mtcl fere with the care of the
child into the foresesable future.
The Agency has attempted to contact and involve the alleged father of the child
with the reunification process.
The alleged father has not provided any cars, interest or financial support for the
child.
The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment;

b. Obtain a mental health assessment;

c. Obtain stable housing and income;

d. Have visitation with the child; and,

e. Sign appropriate releases of information;
The mother did not complste the case plan as indicated
Reunification of the child with the mother is not possible within a reasonable
petiod of time, as the mother has had no contract with the child for an extended
period of time and has taken no action to become appropriate to parent the child.
There is reasonable expectation of adoption.
In accordance with § 2151.04 of the Ohio Revised Code, the child was found to
be dependent by entry filed on-Augnst 21, 2006.

The Guardian ad Litem recommends that legal custody of the child be granted to |

the aunt, Kathy Richards.
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Ms. Lairson objects to the Magisfrate’s Decision claiming the Magiatrate’s
finding of “no suitable relatives” was not supported by the evidence becange Ma.
Richards was a relafive snitable for placement. Ms. Lairson further claims the evidence
does not support the Magistrate’s finding that legal custody to Ms. Richards was not in
" the best inferest of the child. Ms. Lairson claims said child has honded with Ms.
Richards and that the Magistrate failed {o consider whether permanency could be
achieved withou! granting permanent eustody, Ma. Lairson claims Ms. Richards is
capable of providing a legally secure placement, and there are no justifiable concerns
lreeping Ms. Richards from achisving custody. Ms. Lairson further asserts the Guardian
ad Litem recommends legal custody to Ms. Richards. Ms. Lairson also claims she was
not served properly becanse her whereabouts could have been determined by a diligent
search, Ms. Lairson claims she was arrested several times and here whereabouts could

have been easily determined.

Ms. Richards objects the Magistrate’s Decision claiming the Magistrate made no
express finding of best inferest, and therefore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
child and Ms. Richards, Further, Ms. Richards claims the Magistrate failed to consider 1f
legally secure placement could be achieved without granting permanent custody. Ms,
Richards claims there is no evidence that sapports the finding that she is not suitable for
legal custody of said child.

The Agency responds to the objections clatming the Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly came to the decision that
permanent custody was in the best intersst of said child. The Agency claims the
Magistrate considered Ms. Richards as a possible option, but ultimately decided
permanent custody was in the best interest of the said child. T'urther, the Agency claims
Ms. Lairson was properly served by posting becanse a diligent search for her location
was conducted and proved unsuccessful. Further, Ms. Lairson has not had any contact
with the Agency or her child since Angust 2, 2006.

Upon throngh review of all of the objections, transcripts, and the available record,
the Court hereby OVERRULES Ms. Lairson’s and Ms, Richard’s objections. The Court
finds Ms. Lairson was properly served under the circumstances of this case. The local
rule 5.29 for Montgomery Court Juvenile Court requires service by mailing to the last
known address as well as by posting in a public place. The record shows several notices
were mailed to several former addresses and a diligent search was conducted, which did
not locate Ms. Lairson. (Tr. Pg. 155-156). Further the Court finds the Guardian ad Litem
was also unable o locate or confract Mas. Lairson prior fo the hearing. (Guardian ad
Litern Report filed August 9, 2007). Service by publication is sufficient where the
mother has a history of sporadic condunct and was unable to obfain stable housing or
provide the A pency with an address to send notices. See In re Cowling, 72 Ohio App.3d
499 (1991). The Court finds Ms. Lairson was properly served under the circumstances of
thig case through mailing and posting. Upon finding that service was proper the Couﬂ
advances fo the permanent custody analysis under R.C. § 2151.414,
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Pursuant to R.C § 2151.414(B)(1), the Court may grant permanent custody to the
agency that filed the motion if it is in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent custody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(a) requires the Court to find that child cannot be place with the either of
the child’s parents within a reasonable time or should not be placed with the parents, if
the child was not abandoned, orphaned, or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) requiires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety

days. R.C. § 2151.011(C).

In the present case, the Court finds Ms, Lairson has abandoned said child because
she has failed to visit or contact said child since August 2, 2006, which is a period longer
~ than ninety days. (Tr. Pg. 155-156). Further, Ms. Lairson has failed to contact the
Agency since Augnst 2, 2006, and her whereabouts are currently unknown. (Tr, Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and therefore the Comrt finds the
analysis of R.C. § 2151.414(E) is not necessary in said matter. The Court declines to
address whether or not the child can be placed with the mother within a reasonable period
of tima in accordance with R.C. § 2151. 414(E) and further, shifts focus to the best

interest analysis.

Pursnant to R.C. § 2151.414(D), in determining the best interest of a child the
court shall congider all relevant factors, including, but not limited to, the following:

(1) The interaction and interrelationship of the child with the child's
parents, siblirigs, relatives, foster caregivers and out-of-home providers,
and any other person who may significantly affect the child;

(2) The wishes of the child, as expressed directly by the child or through
the child's guardian ad litem, with due regard for the maturity of the child;

{(3) The custodial history of the child, including whether the child has
heen in the temporary custody of one or more public children services
agencies or private child placing agencies for twelve or more months of a
consecutive twenty-two month period ending on or after March 18, 1999;

(4) The child's need for a legally secure permanent placement and
whether that typs of placement can be achieved without a grant of
permanent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this seclion
apply in relation to the parents and child. ,

Upen careful analysis of all the relevant factors listed in R.C. § 2151.414(D), the
Court finds granting permanent custody of said child fo the Agency is in the best interest
of said child. The Court finds said child has not had any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Mas. Richards. (Tr. Pg. 156, 166). Said child
seems to have bonded with Ms, Richards and her older cousin Mathew through steady
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visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custody to the Agency.

Further, the Court finds said child’s wishes are not applicable because said child
is too young to express such opinion. However the Courl finds the Guardian ad Titem
recommends the Court deny permanent custody to the Agency and grant legal custody to
Ms, Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report
weighs against granting permanent custody to the Agency.

The Court finds said child has been placed in the same foster home since June 1,
2006, and has been able to enjoy a sense of permanency. Conversely, the Court finds Ms,
Lairson is incapable of permanency, and Ms. Richards neatly lost visitation rights by-
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonstrated appropriate
visttation with gaid child during supervised visitation, but quickly violated Conrt Order
when the Court allowed said child to visit her at ber home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robert Maxwell against Court Order a
short time alter the caseworker dropped said child off for vigitation. (Tr. Pg. 167-169).
Therelore, the Court finds the child’s placement history weighs in favor of pranting
permanent custody to the Agency.

Ifurther, the Court finds the foster parents have provided a safe and loving
environment, in which there is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Mas. Tairson is not able to provide said child with permanency, and the
Court cannot clearly determine whether Ms. Richards can provide permanency for said
child. Ms. Richards has done well when visiting with said child at supervised visitation,
but failed to show the Court she can adeqnately maintain custody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said child’s best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody to lhe Agency. '

~ The Court finds R.C, 2151.414(E)(10) is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weighs in favor of

granting permanent custody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litem
recommends legal custody to Ms. Richards, the Court does not consider these factors fo
be as significant as said child’s need for permanency. Further, the Court is not required
to consider placement with a relative before granting permanent custody to the State,
- whete the child is not orphaned. See In re Leonard, 1997 Ohio App. LEXIS 1698 (12

Dist. 1997), The Court finds permanent custody with the Agency will give said child her
* best chance at permanency. The foster parents have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr. Pg. 50-
56). Said child has bonded with the foster parents, and there is n reasonable expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review of the
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factors listed in R.C. § 2151.414(D), the Court finds granting permanent custody o the
Agency is in the best interest of said child.

With the above determinations, the Court hereby adopts the Decision of the

Magistrate, as its own, with all the provisions and requirements contained hersin, and
hereby malces the same the ORDER OF THIS COURT. .

IT IS SO ORDERED,

ENDORSEMENT

Copies of the foregoing order were entered upon the J()umal and mailed to counsel of
record and/or the parties on the date indicate

.TUDGE NICKKUNT,

dle of the Juvenile Court - |
/; ? JUL ) ﬂ’_ ‘?UU{}

__ Date:

Assistant Prosecuting-Attorney for MCCS, CPU

Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403

Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404

Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard Hempfling, 318 W. Fourth St., Dayton, Ohio 45402

Dayton City Schools, ATTN: Christine Pruitf, 115 South Ludlow Street, 2" F]oor
~ Dayton, Ohio 45402

Citizen Review Board

Magistrate Maciorowski

Chris Kuntz, Bailiff

Daniel Schubert, Law. Clerk
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IN THE COMMON PLEAS COURT OF MONTGOMERY COUNTY, OXIO
JUVENILIL DIVISION

TN RYE: Margaret D. Maxwell SSN xxa-Kx-xxxx DOB 12/29/2005 JCNO. F 2006-5550 0B; G 2006-5550 OF

Judge Nick Kuntz,
Magistrate Michelle Maciorowsld

MAGISTRATE’S DECISION AND

JUDGE’S ORDER GRANTING THRE
MOTION FOR PERMANENT CUSTODY

[ . S L

PROCEEDINGS

This case came before Magistrate Michelle Maciorowski on August 14, 2007 in the matters of the mation for
permanent custody (OB) filed on April 4, 2007 by Montgomery County Children Services and the motion for legal custody (OF)
filed on July 17, 2007.

) Flizabeth Orlando, the Montgomery County Assistant Prosecuting Attorney for Montgomery County Children Services
was present. The mother, Jessica Lairson, was not present and she was represented by Attorney Richard Lipowicz. The
.. Guardian ad Litem, Virginia Vandenbosch, was present and had filed a timely report. Richard Hempfling, Attomey for
© Maternal Aunt, was present. Kathy Richards, maternal aunt, was present. Stacey Keston, the Montgomery County Children
Services cageworker, was also present for the hearing.
The motion for legal custody (OF) be and hereby is denied.
All parties were served and the case is otherwise properly before the Court,

T N

B

10.

1.

FINDINGS OTF FACT

The allegations contained in the motion ate found to be true.
Margaret D, Maxwell, the above-captioned c¢hild is a minor child, was born on December 29, 2005,

Her birth certificate indicates that Jessica Lairson is the mother of the child. She is the same person listed in the
pleadings.

While there is no legal father of the child, there is an alleged father of the child. Those circumnstances are ag
follows: Several men have completed genetic testing and none have besn found to be the Tather.

The Agency has made reasonable efforts to:

a. prevent the removal of the child from the child’s home;

b. to eliminate the continved removal of the child from the child’s home; and, -

¢. make it possible for the child to refurn home.

The Agency has made reasonable efforts to implement and finalize the permanency plan.

The relevant services provided by the agency to the family of the child are: case management, substitute foster
care, information/referral and a home study.

Those services did not prevent the removal of the child from the child’s home or enable the child o return home,
There are no relatives or non-relatives suitable to care for the child.

The child has been in foster care since June 1, 2006, The child has not been in foster cave 12 or more months out
of the last 22 months.

The child is not able o be placed in the home of the mother in a reasonable time.
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12.

13.
14.
15.
16,
17.
18,
19.
20.
21.

R

oy

. An updated case plan is to be submitted as an amendment.

Page 2

-The maother failed to respond to the services due to significant substance abuse problems and housing issues that -
have not been addressed, mental health issnes and inability to demonstrate parenting skills.

The mother has failed to remedy the conditions causing the child to be placed outside the home.

The maother is unwilling to provide, food, clothing, shelter, and other basic needs.

The mother failed to regularly support the child financially.

The maother failed to visit or communicate with the child.

The mother has abandoned the child.

The mother has a drug problem severe enough to interfere with the care of the child into the foresecable future.
The agency has attempted to contact and involve the alleged father of the child with the reunification process.
The alleged father has not provided any care, interest or financial support for the child.

The case plan was directed at the mother and includes the following objectives:

a. ONhtain a substance abuse assessment a treatment;

b.  Obtain a mental health assessment;

c.. Obtain stabls housing and incoms;

d. Have visitation with the child; and,

e. Sign appropriate releases of information;

The mother did not complete the Case Plan as indicated.

Reuni fication of the child with the mother is not possible wilhin a reasonable period of time, as the mother has had
no contact with the child information an extended period of time and has taken no action to become appropriate to

parent He child.
There is reasonable expectation of adoption.
In accordance with §2151.04 of the Ohio Reviged Code, the child was found to be dependent by entry filed on

Aungust 21, 2006.
The Guardian ad Litem recommends legal custody to the aunt, Kafhy Richards.

CONCILUSIONS OF LAW

. In accordance with §2151.414(F) of the Ohio Revised Code, there is clear and convinsing evidence that the child

cannot be placed with the mother and/or father within a reasonable time becanse {he mofher has had liitle to no
contact with the child in the past year and has {alken no action to become appropriate. Il isnot in best interest of the

child to be in the care of the mother.
In accordance with §2151.414(D) of the Ohio Revised Code, there is clear and convincing evidence that the child

“canmotl be placed with the mother and/or father within a reasonable time.

Reasonable efforts were made to eliminate the child’s continued removal from the home.

The Court has considered all the arpaments in this action, Although the Court believes Ma. Richards does love this
child, the Court must be concerned solely with this child’s best interest as it has already been determined that
reunificalion with the mother is not viable. The child has resided for the past 14 months in the home of the foster
parents. She is bonded and well-cared for in that home. There is a strong likelihood of adoption by the foster
farnily. The Court cannot find that it is in the best interest of the child to remove the child from the home she has
Imown for the majority of her life to place her in the home of a biological relative. In addition, the Court has some
concern with the veracity of Ms. Richards concerning her criminal history.

MAGISTRATE’S DECISION

Permanent Custody be and hereby is granted to Montgomery County Children Services.

. The former order granting temporary custody to Montgomery County Children Services be and hereby is terminated.

The natural, legal, or adoptive parents are divested of any and all parental rights, privileges, and obligations,
including all residual rights and obligations.
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5. The Dayton City School District is ordered to be responasible for the cost of educating said child, including but not
limited to, any summer courses or tutoring sessions, because at the time of rcmova] the parent of the child resided at

44 Burdihart Ave., Dayton, Ohio 45403
6. An Anmnal Rcwcw/Psnnanency Planning [earing will be held on March 10, 2008 at 10:45 a.m. before the Citizen

Review Board, Juvenile Justice Center, Room 262, 380 W. Second Street, Dayton, Ohio 45422,
7. The Guardian ad Litem shall serve on this case until an adoption is finalized.

MAGISTRATE MICHELLY MACIOROWSKT

Magistrate Michelle Maciorowski

JUDGRE’S ORDER ADOPTING MAGISTRATYES DECISION
The above Magistrate’s Decision is hereby adopted as an Order of thia Court. The parties have fonrteen (14) days to
object to this decigion and may request Iindings of Fact and Conclusion of Law pursuant to Civil Rule 52 and Montgomery
County Jovenile Court Rule 5.11.2. A party shall not assign as error on appeal the Court’s adoption of any finding of fact or
conciusion of law, in fhat decision, umless the party limely and specifically objects to that finding or conclugion as required by
Tuvenile Court Rule 40(E)(3).

IT IS SO ORDERED.

JUDGE NICK KUNTZ

Tudge Nick Xuntz

ENDORSEMENT: The Clerk of Courts is hereby directed to serve upon all parties not in defaull for failure to appear, notice of
the judgement and its date of entry upon the journal.
NOTICE OF FINAL APPEALABILE ORDER
Copies of the foregoing Entry and Order, which may be a Final Appealable Order, were entered upon the journal and
mailed to the parties indicated below, via regular mail, on or within three (3) days of the time stamped date on this Order.
JUDGE NICK KUNTZ, By: 1. Petrella, (Deputy Clerls), Juvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405

Asgistant Prosecuting Attorney for MCCS, CPU

Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403

Attorney for Mother, Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Attorney for Maternal Aunt, Richard Hempfling, 318 W. Fourth St., Dayton, Ohio 45402

Dayton City Schools, ATTN: Christine Proitt, 115 South Ludlow Street, 2" Floor, Dayton, Ohio 45402
Citizen Review Board

‘R. Loveless, Case Management Specialist
. '}I]m“’ . JSTE JCE 578 BC Mation Gronied Rev, 3-1-06
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