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STATEMENT OF FACTS

On April 4, 2007, Montgomery County Children's Services (MCCS) filed its motion

forpermanentcustodyofM.M. MCCS served its Motion on Jessica Lairsonby publication and

posting notice pursuant to Juvenile Rule 16(A) and Local Rule 5.29 ofthe Montgomery County

Juvenile Court. M.M.'s great aunt Kathy Richards, filed her motion for legal custody on July

14, 2007. Both Motions were heard by a Magistrate on August 14, 2007.

On October 3, 2007, the Magistrate filed her Decision granting permanent custody to

MCCS. (Appx., p. A-23). The Magistrate found that there were no relatives suitable to care

for the child. (Appx., p. A-23). The Magistrate also held that it was not in the best interest of

the child to place her in the home of a biological relative. (Appx., p. A-24). The Magistrate

overruled Kathy Richard's Motion for legal custody citing only the Magistrate's "concern for

veracity of Ms. Richards concerning her criminal history." (Appx., p. A.24). The Magistrate

did not make a specific finding that permanent custody was in the best interest of the child.

Lairson filed objections to the Magistrate's Decision on October 15, 2007, and

supplemental objections on May 27, 2008. Kathy Richards filed supplemental objections on

May 28, 2007. The Juvenile Court filed its Decision and Judgment overruling Lairson's and

Richard's objections and adopting the Magistrate's Decision on July 3, 2008. (Appx., p. A-17).

At the Magistrate's Hearing held herein on August 14, 2007, MCCS caseworker Stacy

Keaton testified that reunification of M.M. with her mother Jessica Lairson, was not

appropriate. (TR, p. 179). Keeton stated that Lairson had: substance abuse and mental health

problems; no contact with M.M. since August 2, 2006; no stable housing or income; and had

otherwise not completed the case plan. (TR, pp. 155-165, 173, 179).
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From September to October, 2006, M.M.'s great aunt, Kathy Richards, had visitation

with M.M. at MCCS once per week. (TR, p. 167). Eventually, Ms. Richards had visits with

M.M. in her home. (TR, p. 167). The visits were stopped in October, 2006, when Stacy

Keeton discovered Robert Maxwell at Richards home during one visit. (TR, pp. 167-168).

Maxwell was Jessica Lairson's former boyfriend and, at one time, believed to be M.M.'s father.

(TR, p. 170). Maxwell was not allowed to have visits with M.M. after the Court determined

that he was not M.M.'s father. (TR, p. 171).

MCCS approved a home study of Kathy Richards in October, 2006. (TR, p. 175). Ms.

Keeton personally inspected Ms. Richards home on August 13, 2007 (the day before the

hearing), and found the home in the same or even better condition than at the initial home

study. (TR, pp. 187-188).

In May, 2007, Kathy Richards was again granted visitation with M.M. at MCCS. (TR,

p. 167). During visits Ms. Keeton observed that M.M. "seems to have really bonded with

Kathy. She knows her, she greets her. She will hug her randomly. She seems to enjoy having

visits with her." (TR, p. 181). Ms. Keeton also observed that M.M. is "very active" with Ms.

Richards, tries to formulate words and "do a lot more with Kathy that I thought (the child) was

capable of." (TR, p. 181).

Kathy Richards has custody of M.M.'s cousin, who also attends visits with M.M.

According to Ms. Keeton, M.M. and Matthew get along "fine, [M.M.] loves mimicking and

playing and running behind Matthew." (TR, pp. 181-182). Matthew looks forward to seeing

M.M., "he talks to [M.M.] he wants to play with [M.M.]" (TR, p. 209). Ms. Keeton testified

that the two children are bonded. (TR, p. 209).
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M.M. receives services through MCCS including speech and developmental therapy.

(TR, p. 186). Ms. Keeton admitted that those services would be just as available to Kathy

Richards as they are to the foster parents. (TR, p. 186). Ms. Keeton also observed differences

in the way that M.M. interacts with both the foster parents and Kathy Richards: "She would

probably whine a little more to be picked up more when she's with the foster parents. And

when she's with Kathy, I would see her just get down and go for it...I do see her more active

when she's with Kathy and Matthew. (TR, p. 208).

Keeton testified that she considered Kathy Richards as a possible relative placement.

(TR, p. 177). Keeton admitted that, except for the one incident with Robert Maxwell eight

months before, MCCS would be pursuing legal custody to Kathy Richards. (TR, p. 194).

Kathy Richards testified that she asked the court for legal custody because M.M. is her

niece and she loves her. (TR, p. 219). Ms. Richards wants to have a relationship with M.M.,

and continue the relationship between M.M., and Matthew. (TR, pp. 219-220).

At the time of the hearing, Ms. Richards was about to graduate from college with a

degree in medical office management, and expected to obtain employment in that field. (TR,

p. 220). She stated that she had sufficient household income to support two children until she

found employment. (TR, p. 221).

Ms. Richards testified that M.M. would have her own room at her home. (TR, p., 221).

Ms. Richards has also dealt with the same eye and speech problems with Matthew as those

experienced by M.M. (TR, pp. 221-222). She would make time for the same therapy sessions

which M.M. receives through foster care. (TR, p. 222).

3



Finally, Ms. Richards testified that she had not had any contact with Robert Maxwell

in months; never had a friendship with Maxwell; and, as far as she was concemed, "he could

fall off the face of the earth." (TR, p. 223). Stacy Keeton testified that Ms. Richards told her

she has absolutely no interest in ever seeing Robert Maxwell again. (TR, p. 190). Ms.

Richards stated she would abide by court orders regarding Maxwell. (TR, p. 224).

The Guardian ad Litem for M.M., who had been actively involved in the case for most

of M.M.'s life, filed her final report on August 9, 2007. That report details the bonding

between M.M., and Kathy Richards, and other members of M.M.'s extended family.

Although, in prior reports, the GAL expressed some reservations about Kathy Richards and the

one previous incident regarding Mr. Maxwell, in her final report, the GAL had this to say:

Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concerned based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer. I
believe Ms. Richards when she states to me that she has no
contact with Robert.

Flanagan
Lieberman

Hoffman
& Swaim
Attorneys at Law

15 West Fourth 6treet
Daoon, 0hio 45402

937/22&52C0

As a result, the Guardian concluded that "it is in [M.M's] best interest to be raised with her

family in a good home provided by her maternal great-aunt." Id.

On October 12, 2007, the Magistrate filed her "Amended Decision and Judge's Order

Granting the Motion for Permanent Custody." (Appx., p. A-23). Ms. Richards and Jessica

Lairson each filed timely Objections and Supplemental Objections to such Decision. On July

3, 2008, the Court filed its "Decision and Judgment Concerning Objeotions to the Decision of

the Magistrate.r" (Appx., p. A- 17). The Court upheld the Magistrate, overruled Ms. Richards'

Motion for Legal Custody, and granted permanent custody of M.M. to MCCS.

4



The Juvenile Court found that the child had regularly visited with Kathy Richards, and

bonded with Richards and her older cousin, Matthew, through steady visitation. (Appx., pp.

A-20-2 1). The Court also found that the GAL recommended that legal custody be granted to

Richards. (Appx., p. A-2 1). However, the Juvenile Court rejected the GAL's recommendation

without giving specific reasons for doing so. The Juvenile Court merely stated that it did not

"consider these factors [i.e., child's bonding with Richards and GAL's recommendations] to

be as significant as the child's need for permanency." (Appx., p. A-21). The Juvenile Court

held that permanent custody to MCCS was in the best interest of the child. (Appx., p. A-22).

However, the Juvenile Court did not find that permanent custody was the only way M.M.'s

need for a legally secure placement could be achieved.

On appeal, the Montgomery county Court of Appeals held, among other things, that the

trial court was not required to find that permanent placement with MCCS was the only way to

obtain a secure placement. (Appx., p. A-15). Ms. Richards timely filed a motion to certify a

conflict between the opinion of the Montgomery County Court of Appeals, and the holding of

the Twelfth Appellate District in In re G.N. (2008), 176 Ohio App. 3d 236. On February 2,

2009, the Montgomery County Court of Appeals certified the conflict to the Supreme Court of

Ohio on the following question:

Flanagan
Lieberman

Hoffman
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Attomeys at Law

15 West Fourth Street

Dayton, Ohp 45402

937/22r'-5200

Must a court specifically determine whether granting permanent custody is the
only way a child's need for a legally secure placement can be achieved in order
to satisfy its duty under R.C. 2151.151(D)(4).

(Appx., p. A-5).
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Kathy Richards filed herNotice of Appeal on January 12, 2009. (Appx., p. 1). She also

filed a Notice of Certified Conflict on February 11, 2009. On March 17, 2008, this Court

determined that a conflict exists, and granted jurisdiction to hear this case.
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ARGUMENT

Pronosition of Law No. I:

A Juvenile Court abuses its discretion in
granting permanent custody to an Agency where
it unreasonably rejects evidence that granting
legal custody to a relative is in the child's best
interest.
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The right to maintain and pursue intimate familial associations is a fundamental right

protected by the Due Process Clause of the Fourteenth Amendment. Moore v. City of East

Cleveland (1977), 431 U.S. 494, 503, 91 S,Ct. 1932, 52 L.Ed.2d 531. Because of this, the

United States Supreme court has explained that permanent termination is one of the few forms

of state action that is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S.

102,118, 17 S.Ct. 55, 136 L.Ed.2d 473. Termination of parental rights has been described by

the Ohio Supreme Court as "the family law equivalent of the death penalty." In re Haves

(1997), 79 Ohio St.3d 46, 48, 679, N.E.2d 680, quoting In re Smith (1991) 77 Ohio App. 3d

1, 16, 601 N.E.2d 4.

Upon a motion for termination of parental rights, the burden of proof on a children's

services agency is to prove by clear and convincing evidence that the provisions of Ohio Rev.

Code Ann. §2151.414(B)(D), and (E) supportthe granting ofpermanent custody of the children

to the agency. In re Schreiber, 2005 Ohio 5494. Additionally, pursuant to O.R.C.

§2151.414(B)(1), a court may only grant permanent custody of a child to a state agency if it is

in the best interest of the child. In re Ratclfff. 2005 Ohio 1301. In other words, in order to

terminate a parent's rights under R.C. 2151.414, the juvenile court must find clear and

convincing evidence that (1) permanent custody is in the child's best interest, pursuant to R.C.
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2151.414(D), and (2) one of the circumstances in R.C. 2151.414(B) applies. Finally, the

Supreme Court of Ohio has indicated that ajuvenile court shall consider all relevant factors in

determining the best interest of a child, not just factors enumerated in R.C. 2151.414(D), In re

C.F, 113 Ohio St.3d 73, 2007 Ohio 1104.

Ohio Revised Code §2151.414(D) mandates that in determining the best interest of a

child the court must "consider all relevant factors, including, but not limited to, the following:

"(1) The interaction and interrelationship of the child with the child's
parents, siblings, relatives, foster care-givers and out-of-home
providers, and any other person who may significantly affect the
child;

"(2) The wishes of the child, as expressed directly by the child or
through the child's guardian ad litem, with due regard for the
maturity of the child;

"(3) The custodial history of the child, including whether the child
has been in the temporary custody of one or more public
children service agencies or private child placing agencies for
twelve or more months of a consecutive twenty-two month
period***;

"(4) The child's needs for a legally secure and permanent placement
and whether that type of placement can be achieved without a
grant of permanent custody to the agency.

"(5) Whether any of the factors in divisions (E)(7) to (11) of this
section apply in relation to the parents and child."

hi other words, a court "must either specifically address each of the required

considerations set forth in R.C. 2151.414(D) in its judgment entry, or otherwise provide some

affinnative indication in the record that the court has considered" such specific factors. In re

D.H, 2007 Ohio 1762, ¶19. Further, where, as here, a court "renders a decision which goes

against the specific recommendations of the guardian ad litem, [it] must at least address the

reasons for doing so." Id., ¶20.

In the present case, it is Appellant's position that the Juvenile Court unreasonably failed

to consider or to give proper weight to several of the foregoing factors. First, there was clear
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and convincing evidence that M.M.'s interaction and interrelationship with great aunt, Kathy

Richards, and Ms. Richard's family was positive and beneficial to the child. Stacy Keeton, the

MCCS caseworker, consider Kathy Richards a possible relative placement. (TR, p. 177).

Keeton also found Ms. Richards' home suitable for the child, and that Ms. Richards and her

nephew Matthew had bonded with M.M. Keeton strongly implied that Ms. Richards' parenting

style was preferable compared to the foster parents. (TR, pp. 181, 187-188, 208-209). Keeton

expressed at length that M.M. was more willing to grow, learn and try new things while in Ms.

Richards' presence. (TR, p. 208).

Kathy Richards wants to raise M.M. and continue M.M.'s relationship with cousin

Matthew. No questions were raised about Ms. Richards' ability to parent M.M. other than the

one incident with Robert Maxwell. Ms. Richards stated unequivocally that she had no contact

with Maxwell after the incident, nor wished to have any contact with him again. (TR, pp. 190,

223-224). It is important to note that there was no factual reference to Maxwell in the

Magistrate's Decision even though Ms. Richards' single contact with Maxwell was the Juvenile

Court's principal reason for denying legal custody. (Appx., p. A-23).

There was also clear, convincing and credible evidence that Kathy Richards would

provide a legally secure permanent place for M.M. MCCS found Richards' home suitable.

MCCS found that M.M. had bonded with Richards and cousin Matthew. Caseworker Stacy

Keeton admired and complimented Richards' parenting style as compared to the foster parents.

Keeton admitted that MCCS would be pursuing legal custody to Richards except for the one

incident with Robert Maxwell, which occurred eight months before the Magistrate's hearing.

(TR, p. 194).
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Finally, R.C. 2151.414(D)(2) required the Juvenile Court to consider the wishes of the

child as expressed directly or through the child's guardian ad litem. M.M.'s Guardian ad Litem

(GAL) recommended that legal custody be granted to Kathy Richards. The Juvenile Court

rejected the GAL's recommendation without giving specific reasons for doing so. The Juvenile

Court merely stated that it did not "consider these factors [i.e., child's bonding with Richards

and GAL's reconunendation] to be as significant as the child's need for permanency." (Appx.,

p. A-21). Here, the Juvenile Court's arbitrary determination flies in the face of clear and

convincing evidence supporting the GAL's recommendation and Ms. Richards' ability to

provide a legally secure placement.

Neither the Court nor the Magistrate expressed any disbelief in Ms. Richards'

undisputed testimony that she had not had any contact with Maxwell for several months and,

as far she was concerned, "he could fall off the earth." (TR, p. 223). Further, in her final report

recommending legal custody to Ms. Richards, the GAL stated:

Addressing the "Robert Maxwell issue", as far as Ms. Richards
is concerned based on my involvement with the case from the
start, I do not believe that Robert is a concern any longer. I
believe Ms. Richards when she states to me that she has no
contact with Robert.

Flanagan
Lieberman

Hoffman
& Swaim
Attomays at Law

15 West Fourth Street

Dayton, Dhlo 45402

837/223-5200

Also undisputed was the fact that Kathy Richards has had regular visitation with M.M.,

and has bonded with M.M. (TR, pp. 167, 181). She loves M.M. and wants to continue the

relationship between M.M. and cousin Matthew. (TR, pp. 219-220). M.M. would have her

own room at Ms. Richards' home. (TR, p. 221). Ms. Richards has also dealt with the same eye

and speech problems with Matthew as those experienced by M.M. (TR, pp. 221-222). She

would make time for the same therapy sessions which M.M. receives through foster care. (TR,

p. 222). At the time of the hearing, Ms. Richards was about to graduate from college with an

10



associate degree in medical office management, and expected to obtain employment in that

field. (TR, p. 220). She stated that she had sufficient household income to support two

children until she found employment. (TR, p. 221).

CERTIFIED OUESTION

Must a court specifically determine whether
granting permanent custody is the onlv way a
child's need for a legally secure placement can
be achieved in order to satisfy its duty under
R.C. 2151.414(D)(4)?
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For the reasons set forth in connection with Appellant's Proposition of Law No. 1, as

well as the following, the certified question should be answered in the affirmative.

The right to raise a child is an essential and basic civil right. In re Hayes ( 1997), 79

Ohio St. 3d 46, 48, citing In re Murray ( 1990), 52 Ohio St. 3d 155, 157. "Permanent

termination of parental rights has been described as `family law equivalent of the death penalty

in a criminal case."' In re Hayes, supra, quoting In re Smith (1991), 77 Ohio App. 3d 1, 16.

A parent "must be afforded eery procedural and substantive protection the law allows." In re

Hayes, supra.

"To terminate parental rights, the movant must demonstrate by clear and convincing

evidence that ( 1) termination is in the best interests of the child, and (2) one of the four factors

enumerated in R.C. 2151.414(B)(1) applies." In the Matter ofA.E., (March 25,2008), Franklin

Co. App. No. 07AP-685, 2008-Ohio-1375 at ¶ 13. R.C. 2151.414(D) mandates that the trial

court consider all relevant factors in determining the best interests of the child including: ". .

.(4) The child's need for a legally secure permanent placement and whether that type of

placement can be achieved without a grant of permanent custody to the agency; . . . "
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The Twelfth Appellate District held that R.c. 2151.414(D)(4) requires the juvenile court

to: "... specifically determine whether granting permanent custody is the only way the child's

need for [a legally secure] placement can be achieved to satisfy this statutory requirement." In

re G.N. (2008), 176 Ohio App. 3d 236, 240. Appellant Richards agrees with the Twelfth

District's interpretation for the reasons below, and submits that, if the Montgomery County

Juvenile Court had followed In re G.N., the Court would have found that a legally secure

placement could be achieved by awarding legal custody to M.M.'s great aunt, Appellant

Richards.

A court must adhere to the plain and unambiguous language of a statute, giving effect

to the words used, and may not delete words used or add words not used. Wray v. Wymer

(1991), 77 Ohio App. 3d 122, 132; Cline v. Bur. ofMotor Vehicles (1991), 61 Ohio St. 3d 93,

97. R.C. 2151.414(D)(4) requires the juvenile court to first determine whether the child needs

a legally secure placement; if so, then the court is required to make a second determination o

whether such placement can be achieved without a grant of permanent custody. The language

of R.C. 2151.41 is clear and unambiguous - the juvenile court must determine whether a legally

secure placement exists other than permanent custody. Logic dictates that permanent custody

should not be awarded unless it is the only alternative; not just the "best option" for achieving

a legally secure placement. See In re G.N., supra at 240.

In the present case, the Montgomery CountyJuvenile Court concludedthat M.M.'s need

for a legally secure placement was best served by awarding permanent custody to MCCS. The

Juvenile Court found that "permanent custody with the agency will give said child her best

change at permanency." This finding implies that there were other ways to achieve a secure

placement, namely legal custody tot he child's great aunt, Kathy Richards. However, the

12
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Montgomery County Court of Appeals held that the Juvenile Court was not required to find that

permanent custody to MCCS was the only way to achieve a secure placement. The Court of

Appeals holding flies in the face of the clear language of R.C. 2151.414(D)(4) and effectively

deletes the Juvenile Court's statutory duty to consider "whether [a legally secure] placement

can be achieved without a grant of permanent custody to the agency." (Emphasis added).

"The primary rule of statutory construction is to give effect to the legislature's intent."

Cline v. Ohio Bur. of Motor Vehicles, supra at 97. As stated above, termination of parental

rights is an alternative of last resort. In re Wise (1994), 96 Ohio App. 3d 619, 624. The United

States Supreme Court has explained that permanent termination is one of the few forms of state

action which is "both so severe and so irreversible." M.L.B. v. S.L.J. (1996), 519 U.S. 102, 118.

Given the gravity attached to permanent custody proceedings by the legislature and courts, it

is only logical that R.C. 2151.414(D)(4) be interpreted to impose duty on the juvenile court to

determine that permanent custody is the only way to achieve a secure placement.

Other Ohio appellate courts have adheredto the Twelfth District's interpretation of R.C.

2151.414(D)(4) in practice if not in substance. For instance, in In re A.S. (2005), 163 Ohio

App. 3d 167, the Summit County Court of Appeals affirmed the trial court's decision denying

the permanent custody motion of the Summit County Children's Services Board. In its

opinion, the appellate court noted: "Although CSB apparently believe that permanent custody

was the best way to achieve a legally secure permanent placement for A.S., the trial court

disagreed that such disposition was in the best interest of A.S." Id. At 653. The appellate court

found that: "CSB witnesses repeatedly emphasized that permanent custody was necessary

because A.S. needed permanency in her life, overlooking the possibility of other placements

that would be less drastic, such as legal custody to a non-parent or a PPLA." Id. At 653.

13



(Emphasis added). The Appellate court upheld the trial court's conclusion that a placement

less drastic than permanent custody satisfied the child's need for security. Id. At 654.

In another Summit County case, In re A.T. (Aug. 2, 2006), Summit Co. App. No.

23065, 2006-Ohio-3919, the appellate courtnoted:

As part of its best interest determination, it is true that the
juvenile court is obligated to consider "[t]he child's need for a
legally secure permanent placement and whether that type of
placement can be achieved without a grant ofpermanent custody
to the agency." R.C. 2151.414(D)(4). In the present case, the
trial court specifically found that r'[n]o alternatives to
permanent custody exist to assure the minor children a safe,
secure permanent placement. "

Flanagan
Lieberman

Hoffman
& Swaim
ARorne/s at Law

15 West Fourth Street
Daylon, Ohio 45452

937/2235205

Id. at ¶ 54. (Emphasis added). Clearly, the trial and appellate courts in In re A. T. recognized

the duty imposed by R.C. 2151.414(D)(4) to make a specific determination that permanent

custody is the only alternative to provide a legally secure placement.

Counsel is, of course, aware of this Court's decision in In re Schaeffer (2006), 111 Ohio

St. 3d 398, which might be construed as determinative of the question raised herein. On the

other hand, when given the opportunity to review the Twelfth District's subsequent decision

in In re G.N.. sunra, this Court declined jurisdiction, perhaps signalling that this Court itself

believes Schaeffer to be distinguishable. See In re G.N., 118 Ohio St. 3d 1511, 2008 Ohio

3369.

To the extent that this Court does believe that Schaeffer is controlling authority for

answering the certified question in the negative, Appellant submits that Schaeffer should be

reconsidered. If a child's need forpermanency oan be achieved by means other than the drastic,

irrevocable, result of a grant of permanent custody, logic dictates that such other means would,

inevitably, be in the child's best interests. In other words, if a viable alternative to permanently

14



severing the child from her biological family exists, such alternative must, of necessity, be in

the child's best interests. As a result, it is respectfully urged that this Court answer the certified

question in the affirmative.
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CONCLUSION

For all of the foregoing reasons, the decisions of the Court of Appeals and the Juvenile
Court must be reversed.

Respectfully submitted,

f

RICHARD HEMPFLIN 29986)
Fla Li b H ^ °- °nagan, e erman, o
15 West Fourth St., Suite 100
Dayton, OH 45402
(937) 223-5200 - Telephone
(937) 223-3335 - Facsimile
Counsel for Appellant Kathy Richards
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IN THE COURT OF APPEALS FOR MONTGOMERY COUNTY, OHIO

IN RE: M.M.
C.A. CASE NOS. 22872 and 22873

T.C. NO. JC 06 5550

DECISION AND ENTRY

Rendered on the ?,nd day of rrPb=lin,-g 12009.

JOHNNA M.M. SHIA, Atty. Reg. No. 0067685, Assistant Prosecuting Attorney, 301 W.
Third Street, 5`h Floor, Dayton, Ohio 45422

Attorney for Plaintiff-Appellee

RICHARD HEMPFLING, Atty. Reg. No. 0029986, 318 West Fourth Street, Dayton, Ohio
45402

Attorney for Appellant Kathy Richards

RICHARDA. F. LIPOWICZ, Atty. Reg. No. 0018241, 130 West Second Street, Suite 1900,
Dayton, Ohio 45402

Attorney for Appellant Jessica Lairson

PER CURIAM:

This matter comes before the court on Jessica Lairson's and Kathy Richards' App.R.

25 motions to certify a conflict between our opinion dated November 26, 2008, and the

THE COURT OF APPEALS OF OHIO
SECOND APPELLATE DISTRICT A -I



Twelfth Appellate District's holding in In re G.N., 176 Ohio App.3d 236, 2208-Ohio-1796,

discretionary appeal denied, 118 Ohio St.3d 1511, 2008-Ohio-3369.

Both cases dealt with a trial court's decision to terminate parental rights. Pursuant

to R.C. 2151.414(D), the trial court must consider several factors in determining the best

interest of a child; including "the child's need for a legally secure placement and whether

that type of placement can be achieved without a grant of permanent custody to the

agency." In In re M.M., the trial court concluded that the child's need for a secure

placement was best served by awarding custody to MCCS but did not find that placement

with MCCS was the only way to obtain a secure placement. On appeal, we held that the

court was not required to.find that permanent placement with MCCS was the only manner

to obtain a secure placement. In re M.M., Montgomery App. No. 22872, 22873, 2008-

Ohio-6236, at ¶26. In In re G.N., the Twelfth District held that a trial court's conclusion that

placement with Childrens Services was "the best option" for securing a legally secure

placement was insufficient to comply with R.C. 2151.414(D)(4). The Twelfth District held

that, to satisfy this statutory factor, the court must find that "granting permanent custody

is the onlyway the child's need for a secure placement can be met." In re G.N., 176 Ohio

App.3d 236 at ¶18..

Because we find that our decision is in conflict with the Twelfth District's holding in

In re G.N., we certify the following question to the Supreme Court of Ohio for review:

"Must a court specifically determine whether granting permanent custody is the only

way a child's need for a legally secure placement can be achieved in order to satisfy its

duty under R.C. 2151.414(D)(4)?"

THE COURT OF APY'EALS OF OHIO ^^
SECOND APPELLATE DISTRSC'P



IT IS SO ORDERED.

Copies mailed to:

Johnna M. Shia
Richard Hempfling
Richard A. F. Lipowicz
Hon. Nick Kuntz

r" C
MA Y E. ONOVAN, Presiding Judge

WILLIAM H. WOLFF, JR., J e

THE COURT OF APPEALS OF OITIO /..
SECOND APPELLATE DISTRICT !-I lY
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rtusuanf to the npinion of this aaun rehdew ork the 26thday of

provenihe r, 2p08, the judgment of the trYal cuurt is afflrrned.

Casts to be paid as etated in App.R. 2A
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IN THE COURT OF APPEALS FOR MbNTGf3MEftY COUNTY, tfi-110

tiJ RC; M.M.
C_A. GASr- NOS. 22872 and.'z2tt73

T.C, NO. JC, 06 6550

{Givil appeal frnm Common
Pleas Court, Juvanlffa t]ivlsion}

0 P1NI(}t~1

E7endered on the,_,..Ze day of __Nrsuemher .2000.

J©HNIdA M. SHIA, Alty, Reg. No. 0067685, Asslstant PrbsL^cuting Attorney, 301 W. Third
5treet, 6" Floor, Dayton, Qhfc 45422

Aitorney for Plaintiff-Appelllse

>ZtCHARO HFMPFI_btJG, Atty. Reg. No_ 0029988, 318 West Fourth street, t5aytnn, Ohio
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Attorney forAppellant Kathy Fiiohards

RICHARQA, F. LIPOWICZ, Atty. Reg. No.001B241, 130 WestSeeon i Street, 5uita 1900,
Dayton, Ohio 45402

Attorn®y for Appellant 3essloa Izirsorl

WOLFF, P.J.

Jess,ica Lairson and Kathy Rfehards appeal from a jurtgment of €he Montpornary
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Cbunty Court o(Ce/mrnon Pleas, Juvenile d'ivislon, which awardecV p6rr'nanect custndy of

Lalrson's dauphter, t'A.NS„ to Montgomeqe County Chlldren's Senrices ("MCCS").

M,M., who is almost three years old, asme into tha ternporanj custodt+ of MC:GS In

,1une 200E3 4Yrd was placed in fost.er care. Her biologlcel mother, Latrson, Is a prcrstiluts

and drug addict. MCCS developed a case plan with the pcal of reunifying I'JI.M, with

Lairson, but at 4his (r©int aPi the parties conr,ede that Lairson is inoapabte of oarkn0 for hrl. Ad.

and has not macle any signtfioant prograss toW;arci the caompletton of her case pten

objectives. in fact, Lalrsnn Itas not had any corita+rt wit37 hriCGS. Psternity te.rits e;,:cluded

l.airson's huaband and two other men as ir+I.M.'s father, and her father remains unicnown.

MOCS t'lled a motion forpermanent custody of M.M. in. April 20f11,

Kathy Richards Is Lalrsen's aunt. In July 2007, Richarde filed a mntion for lepal

ausivdyofM.M, After a hearing, the rnagistrate recomrrtended thatpermanent oustedy be

awarded to MCC9. Lalt'son and Ltichards tiiert objections. In July 2008, the trizal court

ado•pted the Iriagistrate's decision arrd awarded permanent custody to MCr 3S.

Lairson arid Richariis apqaal from the trial onurt's Judgment. They each argue that

the trial court erred in conctudino that It was in M.M,'s best interest to award custody to

MCCS rather than to ftichards. Lairson raises an additlenel argument that she was rot

properly serued wlth notlee of the proceedings, which was ar>Comptished by pubtiqat§on.

We w¢I4 begin atith the issue of notice.

MCCS served Lairson by publicatlon because It clrairned that her residenoe could

not be ascertained with reasonable difipe;nce. Lairson disputss this claim, arguinrj that her

resldence could have been easily determ:ined by contacting the Dayton Police Oepartment

orthe Munlcipal Court because she had bean arrested several times and prosecuted in the

7111i cok1Jt'rCyV A(1P Unlp
3rCa)Nn AI'Pla_[.ATt: n1S'r0.IC.1.
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months preceding the hearing.

t7ua process requires that the government eti`empf to- provlde actual nntice to

Interested parties if it seeks to deprive them of a protected Ilberty, sucti ps ttle right of n

parent to oustady of hls or her child, but it does not raquive that an fnterest€sd party receive

acfuaf natice. in re Thcrnnfclns,115 Oh 1a5 St,3d 409, 2007-Otrlo-.5238, 875 N. E.2d 582, 110.

14, citif5g fhtsorltl®ry v. United 5tates (2062), 534 U.S. 161„ 170, 122 S-Ct. 804, 151

L.Ed.2d 597. "The means employed must be such as orfe desirpus nf actually ihfnrmincd

the absentee mlght reasanabty adopt to aacornplistt it,° btft due pt'oi:>ess does not requlrn

"herolc efForts"tp ensure the nattae's defluery, Id. ati(1Et, ttuoting Mutlane v. Cent. Hanover

8ank & Trusf Co. (1950), 339 U,B, 315,

Oiv.R. 4.4(A) requiresthe use of "reastineble d6ligenoe" to ascertain the residence

of p party. The suprefne court has d5fined "reasonable dilit}ence" as "[a] fair, proper and

due degree of eare and activity, measurad with mference to the particcelar cErcumstances;

such dlllgencq, care, pt attention as might be expeCted from a man of ordinary prudence

and actlvity." Thampk4ns,115 Ohia St,3d atI[25, citing 61ack's Law Dictionary (5 Ed.1979),

at 412. "Reasonable diligence requlries taking steps which an indiuidual of ordinary

p•rudeneewould reasonably expectto be successful in Eacating a defertdant's address."Id.,

citlnrd Sirr'tmnm v, Smith (1983), 6 dhia St.3d 330, 332, 453 N.E.2d 632,

The MCCS caseworker, Stacy Keetan, stated by affidavit that t.airson had not hed

c.ontact with M.M. since early August 2006, that I.airson had not made progress on her

case plan, and that fvIGC.'; had had difftcu:lty molntv!Inlnrd contact wtth har. K.eeton stated

that MCGS had sent letters to t_a6rson's last known addrasses and hadtrled to conPact her

and Dtl'cer rslatlves by phone. Liarson had been tarrrlnated frnrrl substance abuse

'I'176 Cf}lIftP Ol' APPL-ALS (1F f3Ffl0
efiCOND ,11'11P.LLA7L• MSTRICf
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progtams to which she had heen referred by MGCS. During thelr last corrtact. Lairson had

admitted engaging in drug ebuse and prostlt.ution. MCCS was unable to detertnIn®

whether Lairson had obtatned housing or legat employment. MCCS was aware of

Lairson's orirninai record, inciuding charges of loitering, solicitation, and prostttutlon In

MS+rt:lt 2007 and an outstanding warrant for her arrest.

The trial coUrE conciuded that service by mall and publio posting was proper under

the elrcurnstanees presented. It stated; "The record shnws several notices were lrealted

ta several former addresses and a dltlgent search was conducted, which did not locate Ms.

Lairsan. Further the Court finds the Guardian ad Lltem waa also unable to loc.ate or

r,ontract [sic] Ms. Lairson prlorto the hear)ng. Service by publicptlott is suMcierrtw'ttere the

mother has a history of sporadic conduct and was un>:Lble to obtain etable hnusing or

provide the Ageney wlth an address to send not)ces. The Court finds Ms, Lasrson wa.s

propetfy served under the circumstances of this case through mailing and posting."

We agt'se with the triat r,orut°s assessment thatthe methods MOCS used to atte+'opt

tb lacate LalrsCrrl were reasonable and sufkioiont underthe circurnstances and thot, havir,g

Faiiad tr lorate L.airson through these -effnrls, MCCu was lustl€Iad in completing notice by

rnail anct postinp. Although, in hindsight, ttapgnears that 0r1CC5 migt t have tnc,ated L airson

ttyrough caurt and potir-z reccrds, MCCS took the steps whleti one of ord'tnary prudence

w+`•utd reagonably expeat to be suaeessful in locating Lairson's address. Thompklns, 115

Ohio St,3tt at'1125.

Lalrson's assignment orerror retated to notice is overruled.

Lalrson and Rlchgrd9 each ra3se an esslgnment cf error in which they assert that

the 4ria9 attutt erred In finding that 4t was in M.bA.'s bestinterestto eward permanent custody

9'!Ll!C.t^flkTO9+,MPt'I?Ai.,^ ClF PilRf
Ei 7 i(.' O N L] !. P P R L.!. A'r Y; I 7$' I' I t I C' 1'

I

1

http://www.clerk.co.montgomery.oh.us/pro/ 1/9/2009



to MCC8.

Fi.G. 2151,414 (0) pravides tttat the follrnwing factors shatt be consldered, atong wittt

a91 oth®r reiev&nt factors, in determining the best interest of a chifd;

"(7) The interaction and interrelationship of the child with the chlld'b parents,

si8alrngg, reiatives, fostercareglvers.and out af-hoi'ne provlder3, and. anyother person wlio

may significantly affect the child;

'(2) The wtshes of the child, as exprftsed dlrecity by the child orthrroutjh the Chlki's

cduardian ®d 9itern, with due regard for the maturity of the ahild;

"{9) The Nustodial histary of ttte chitd, inclueling whether (he child has boon in the

temporary eu3totEy tlf ohe or ntnre puhiic ohildren servit;e5 ag9noCes or private child plaring

ageneles fortwelve ormore months of a conseoutive twenhf-two moi7th periad `:

"(4} The chlld's need for a le9atiy secure penrtanet7t piacernent and whether ta at

type af plczcement can he aChieved evithout a grarrt of perrnanrant austody to the ecfency(.j"

The be,st intttrsst of the a9'tl ti1 mWst. he estrabii sh ed by clear an d ccrnvincing evidenca.

R.G. 2151.414Q8a(1).

In addition to her argument that the trial court's decision Is not in M,AM1.'s best

interQst. Richards asserts that the trinl court erred in rgrantintd permanent custody to MCCZ~,

because MCCS had not davato'ped an adoption plan nnd because thP court did not

Oonclarde'that percianent custcdy was the ortJy way to achieve a secure placement for

M.M.

We bt3pin with the tria9 court's conclusion that it wae in {v4.Ws best interest to avrard

permanent custody to t,+tCC9. !t is undisputed that Ari,M,'s mother was +ncapebte of caring

for her and would nnt have been an appropriate carepiver. The best interet;t analysis

'rIIR COIfRTnR RPPF'rl r.,S (IN Qlinl
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foerrsed only on whether M.M. would he better off in the custody of MCCS, wh®re her

fosterfnrnily could adopt her, or+Wth Rlchards. M.tVi. hod liveci w'slh her fosler family for

fourteen months at the time of the hoarirrcg, and the far3tlly hrrd expresked iriferesd in

adopting her, The guardian ad iitem repnrted'tha:t W-M, tiad receiued `excelEent care" and

was very loved by the faster famity.

Richarde had atso been a steady presence in M.hEL's iite. She visited M.M. negularly

with: anotharchild who was in hercare (M.Wi.'s cout;iri), anrJ:M,M, sazrnetl to have npnded

vjath both of theni. MCCS had considerad placing M.M. wlth fiicharda laut deraded agalnst

it when Richarde. aflowad Rtsbert Maxwell ta have access to the chi3d during a horYYe vtsit.

Maxwell had had a relatlonship with Lairson, but paternity testing proved that tie was not

M_M.'s. father. Maxwell had unaddressed mental health tssur;s, and the r.ourt ttnd ordered

that he have no cantaet with M.M.

The guarclian ad Ittem recommended that custody he awarded to Fkiotiards. She

acknowledged her "strugple" with weEghing tut.M.'s prosp$ets for adoption with the foster

family against ttie benefit of keeping her wlth a family member. The guardian ad titem

conctuded that Maxwell was no longer a concem, and she rscommanded. that custody be

awarded to Richards.

The caseworker, Stacy Keeton, atsoaaknowledged that t`tichards had honded with

M.M. and interacted wzll with hsr. The caseworker's primary cnncern; abrnut piacing M.M.

vdih Richards centered on whether Richards would permit Ftezbert Maxwell to have oantact

wiith the child. $he testtfiiedd that she had fuUr'd Maxwell at Ftichards" hon'le the sec:ond tlme

thet Richarda had been permiftad tti take the child to her home, after Keston harf had

extensive Cliscussltrns with Richards about the fact that Maxwell was not attowed to see

THF GO[]RTY1P APPl:4L5 OF oHNJ
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Richards tastifiead that Ma>tivell had come to hor ht7us.e wlthout her parmissian wher1

M.M. was present. She did not explain how or if fiMaanueil had lenowri that M.IJr, vras at the

house at that time. Richards acknowledged that she had feneived money and furniture

from Mnxweil fnr M.M.

The traal court ctearly considered M.M.'s retatfdnships with her ioater parents, aunt,

and cousin, the guardian ad litem's recommendation, M.M.'s cust+Sdial II[story, and her

need for a seCur+9 placement, as required by Ft.C. 2757.414(D), The trial courtConclutled

that her most secure placernent would ba with Mt1CS so that the fasterfamily oauld pursue

an adoptlon_

Althortgh thts aase presents a closer catl tha n ma ny othar permathent eustody cases,

we cannot conclude that the trtai court abused its discretion in conckud ing that M.tw.'s beat

interest would be served by p:rantirlg custotty to Iv1GC$. The magistrate expreusetl dr,ubt

about tilchards'truthiulness, e.apecialiy tri regard to har drim4nal hlstory, and concluded thr7t

It was not in M.tv9.'s best interest "tn remave the child from the home she 9ha5 known for the

rnaj:ority ct' her tife to place her in the horme of a bialagtcal retatlve.° The court noted that

M.M. alreedy had a "sense of perrnanency" wlth tler fosterfamily a11(1 that her best qhante

forf;Fermsnancy was through adoption. The courtotsserved that Richards "ttuickly'vltstated"

a court ortter about oontact with Maxwell when M.M. +rraa altnwed to visit her hame. I n the

absence of a successful pattern ofulsitation with Richards, ths aourt reasanalily ceihcl uried

that the most secure placement for M_M., and the one that u±res in her 13e5t interest, was

wlth MCC3. Contrary to Rlcharrds' assertian, the oourt was not rertuired to conclude that

Or7rititro calstndy to MCC5was fhe onJysecure plae.ement; itwas charged with determininfl

TFfF. COtiRT OF APPEA.LS OF C1Nit1
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the most aeoure plaoement, which ie the one that wauPd best senrr; M-PA.'s interests.

FtPcharrls' contention that MCCS was required to develop an tadoption pfart before

seeicing penaanentcustodyofM.M, ha€heen rejected hythe 3uprernra Court ofQhin. See

fn re 7.R., - Oh[o S0d -, 2008-C}hln-5219, ¶12.

The assigrtrnehts of error are averruled.

Th&judgmerrt of the trial court will be affrmed,

BRDGAN. J. arid DONOVAN, J., concur.

Copies mailed to:

Jbhnna M. Shia
Rlchard Hampfiling
Riohard A, F. l7ipowicz
Hon. Nick lfuntz

TI1F: G'OIJH'f OF Ai'4'h'Al.p R)F (lll!fa
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IN TIIT, COURT OF COMMON PLEAS OF MONTGOMLRY COTJNT'Y, 0II10
.TUVr,NILEI DTVISION

In re: Margaret Maxwell * CASE NO. JC 06-5550

* .IUDGL NTCIC ICUNTZ
* MAGISTRATE R)IACTOI7.OWSIi'Y

* DECISION AND .TUD(CI17CNT
CONCERNING OB.ILCTION,S
TO TIIC DIf;CISION Or T'IIr
MAGISTRATE

This matter is before the Cotut upon objections filed by Jessica Lairson, n-iother of
said child, by and through her attorney, Richard Lipowicz, on October 15, 2007, and
supplemented on May 19, 2008. Kathy Richards, maternal great aunt of said child, bas
also filed objections, by and through her attomey, James Swaim, on October 17, 2007,
and sapplemented on May 28, 2008. Ms. Lairson and Ms. Richards object to the
Decision of the Magistrate filed October 3, 2007, by Magistrate Maciorowski.
Montgomery Coimty Children Services (herein know as Agency) filed a response, by and
through the Office of the Montgomery County Prosecuting Attomey; on October 17,
2007, and supplemented on June 6, 2008.

On October 3, 2007, Magistrate Maciorowski denied Ms. Richard's motion for
legal custody, and granted permanent cusiody of said child to the Agency Magistrate
Maciorowslci made the following fmdings of fact:

1. The allegations contained in the motion are found to be true.
2. Margaret D. Maxwell, the above captioned child is a minor child, was bom on

December 29, 2005.
3: Her birth certificate indicates that Jessica Lairson is the mother of the child. She

is the same person listed in the pleadings.
4. While there is no legal father of the child, there is an alleged fat:her of tlie child.

Those circumstances ai-e as follows: Several men have completed genetic testing
and none have been found to be the father.

5. The Agency has made reasonable efforts to:
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a.. prevent the removal of the child from the child's home
h. to eliminate the continued removal of the child fi-om the child's home
c. and malce it possible for the child to return home

6. The Agency has made reasonable efforts to implement and finalize the
permanency plan.

7. The relevant services provided by the agency to the family of the child are: case
management, substitute foster care, information/referral, and a home study.

8. Those services did not prevent the remova.l ofthe child from the child's liome or
enable tlie child to retuni home.

9. There are no relatives or non-relatives willing and able to accept legal cnstody of
the child.

10. The child has been in foster care since 7une 1, 2006. The child has not been in
foster care 12 or more tnonths out of the last 22 months.

11. The child is not able to be placed in the home of the mother in a. reasonalile time.
12. The motlier failed to respond to the services due to significant substance ahuse

problems and housing issues that have not been addressed, mental health issttes
and inability to demonstrate parenting slcills.

13. The mother has failed to remedy the conditions causing the child to be placed
outside the home.

14. The mother is unwilling to provide, food, clotliing, shelter, and other basic needs.
15. The mother failed to regularly support the child finaucially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
18. The rnother has a drug problem severe enough to interfere with the care of tlie

child into the foreseeable future.
19. The Agency has attempted to contact and involve the alleged father of the child

with the reunification process.
20. The alleged father has not provided any care, interest or financial support for the

child.
21. The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment;
b. Obtain a mental health assessment;
c. Obtain stable housing and income;
d. Have visitation with the child; and,
e. Sign appropriate releases of infonnation;

22. The mother did not complete the case plan as indicated
23. Reunification of the child with the mother is not possible within a reasonable

period oftime, as the mother has had no contract with the cbild for an extended
period of time and has talcen no action to become appropriate to parent the child.

24. There is reasonable expectation of adoption.
25. In accordance with fj 2151.04 of the Ohio Revised Code, the child was found to

be dependent by entry filed on August 21, 2006.
26. I'he Guardian ad Litem recommends that legal cnstody of the child be granted to

the aunt, Kathy Richards.
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Ms. Lair-son objects to the Magistrate's Decision claiming the Magistrale's
fincling of "no suitable relatives" was not snpported by the evidence becanse Ms.
Richards was a relat:ive suitable for placement. Ms. Lairson further claims the evidence
does not support the 117agistrate's finding that legal custody to Ms. Richards was not in
tlie best int:erest of the child. Ms. Lairson claims said child has honded with Ms.
Richards and iliat the Magistrate failed to consider whether permanency could be
achieved withont granting pemianent custody. Ms. Lairson claims Ms. Richards is
capable of providing a legally secure placement, and there are no justi6able concems
lceeping Ms. Richards from achieving custody. Ms. Lairson fiirther asserts the Gnardian
ad Litem recommends legal cnstody to Ms. Richards. Ms. Lairson also claims she was
not served properly because her whereabouts cotild have been determined by a diligent
search. Ms. Lairson claims she was arrested several times and here whereabouts could
have been easily determined.

Ms. Richards objects the Magistrate's Docision claiming tlre Magistrate made no
express finding of best interest, and therefore the Magistrate Decision must be rejected.
Ms. Richards claims there is an abundance of evidence that shows a bond between said
child and Ms. Richards. Further, Ms. Richards claims the Magistrate failed to consider if
legally secure placement could be achieved without granting permanent custody. Ms.
Richards claims there is no evidence that supports the finding that she is not suitable for
legal custody of said child.

The Agency responds to the objections clainung the Magistrate properly
considered all the factors of R.C. § 2151.414(D), and properly came to the decision that
permanent custody was in the best interest of said child. The Agency claims the
Magistrate considered Ms. Richards as a possible option, but ultimately decided
permanent custody was in the best interest of the said child. Further, the Agency claims
Ms. Lairson was properly served by posting because a diligent searclt for her location
was conducted and proved unsuccessful. Fnrther, Ms. Lairson has not had any contact
with the Agency or her child since August 2, 2006.

Upon through review of all of the objections, transcripts, and the available record,
the Conrt hereby OVERRULES Ms. Lairson's and Ms. Richard's objections. The Cour-t
finds Ms. Lairson was properly served ttnder the circumstances of this case. The local
nile 5.29 for Montgomery Court Jnvenile Conrt requires service by mailing to the last
known address as well as by posting in a public place. The record ahows several notices
were mailed tn several fonner addr-esses and a diligent search was eondncted, which did
not locate Ms. Lairson. (Tr. Pg. 155-156). Further the Conrt finds t:he Gnardian ad Litem
was also unable to locate or contract Ms. Lairson prior to the hearing. (Guar(lian ad
Litern Reporf filed Angnst 9, 2007). Service by publication is sufficient where the
motlier has a history of sporadic conduct and was nnable to obtain stable housing or
provide the Agency with an address to send notices. See In re Cowling, 72 Ohio App.3d
499 (1991). T'lie Court finds Ms. Lairson was properly served under the circumstances of
I]tis case through mailing and posting. Upon finding that service was proper tl-ie Court.
advances to the permanent enstody analysis under R.C. § 2151.414,



Pursuant to R. C§ 2151.414(B)(I), the Court may grant permanent custody to the
agency that filed the motion if it is in the best interest of the child to grant permanent
custody to the agency, and one of four conditions listed in the statute also apply. In order
to grant permanent cttstody to the Agency, the condition stated in R.C. §
2151.414(B)(1)(a) requires the Court to find that child cannot be place with the either of
the child's parents within a reasonable time or sliould not be placed with the parents, if
the child was not abandoned, orphaned, or has not been in the temporary custody of one
or more public or private children services for a period of 12 months or more of a
consecutive 22 month period. Further, R.C. § 2151.414(B)(1)(b) reqtiires only that the
child be abandoned. A finding of abandonment, for the purposes of permanent custody,
requires the parents fail to visit or maintain contact with the child for more than ninety
days. R.C. § 2151.011(C).

In the present case, the Court finds Ms. Lairson has abandoned said child because
she has failed to visit or contact said child since August 2, 2006, which is a period longer
than ninety days. (Tr. Pg. 155-156), Further, Ms. Lairson has failed to contact the
Agenoy since August 2, 2006, and her whereabouts are currently unlcnown. (Tr. Pg. 155-
156). The Court finds R.C § 2151(B)(1)(b) is satisfied, and therefore the Court finds tlie
analysis of R.C. § 2151.414(E) is not necessary in said matter. The Court declines to
address whetlier or not the child can be placed witli the mother witltin a reasonable period
oftime in accordance with R.C. § 2151.414(E), and fiirther, shifts focus to the best
interest analysis.

Pursuant to R.C. § 2151.414(D), in detennining the best interest of a child tlie
court shall consider all relevant factors, including, but not limited to, the following^

(1) The interaction and interrelationship of the child witli the child's
parents, sihlings, relatives, foster caregivers and ont-of=home providers,
and any other person who may significantly affect the child;

(2) The wishes of the cliild, as expressed directly by the cliilrl or ihrougli
Ibe child's guardian ad litem, with due regard for the maturity of the child;

(3) The custodial history of the cliild, including whether the cliild has
been in the temporary custody of one or more puhlic children se vices
agencies or private child placing agencies for twelve or more rnontbs of a
consecutive twenty-two month period ending on or after March 19, 1999;

(4) The child's need for a legally secure permanent plac,ement and
whether that type of placement can be achieved without a. grant of
pemianent custody to the agency;

(5) Whether any of the factors in divisions (E)(7) to (11) of this section
apply in relation to the parents and child.

Upon careful analysis of all the relevant factors listed in R.C. § 2151.414(D), the
Couit finds granting permanent custody of said child to the Agency is in the best interest
of said child. The Court finds said child has not had any contact with Ms. Lairson since
August 2, 2006, but has regularly visited Ms. Richards. (Tr. Pg. 156, 166). Said child
seems to have bonded with Ms. Richards and her older cousin Mathew through steady
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visitation. (Tr. Pg. 172, 181). The Court finds that while said child has no bond with her
parents, she does have a bond with Ms. Richards, which weighs against granting
permanent custody to the Agency.

Firrther, the Court finds said child's wishes are not applicable becanse said child.
is too youtig to express such ophiion. However the Court finds the Guardian ad Litem
recommends the Court deny permanent custody to the Agency and grant legal custody to
Ms. Richards. (GAL Report filed August 9, 2007). The Court finds the GAL Report
weighs against granting permanent custody to the Agency,

The Court finds said child has been placed in the same foster home since Tnne 1,
2006, and has been able to enjoy a sense ofpermanency. Conversely, the Court finds Ms,,
Lairson is incapable of permanency, and Ms. Richards nearly lost visitation rights by
violating a Court Order. (Tr. Pg. 167-169). Ms. Richards has demonst:rated appropriate
visitation with said child during supervised visitation, but quicldy violated Court Order
when tlie Court allowed said child to visit her at her home. (Tr. Pg. 167-169, 172). Ms.
Richards allowed said child to have contact with Robert Maxwell against Cor.irt Order a
short time after tlie caseworker dropped said child off for visitation. (Tr. Pg. 167-169).
Therefore, the Court finds the child's placement lristory weighs in. favor of granting
permanent custody to the Agency.

rurther, the Ceurt finds the foster parents have provided a safe and loving
environment, in which tliere is a reasonable expectation of adoption and permanency.
(Tr. Pg. 50-56). Ms. Lairson is not able to provide said child witli permanency, and the
Court cannot clearly determine whetber Ms. Richards can provide permanency for said
chilcl. Ms. Richards has done rveli wheii visiting with said child at supervised visitation,
bnt failed to show the Court slre can adequately maintain cuetody of said child outside of
supervised visitation. (Tr. Pg. 167-169). The Court finds said child's best chance for
permanency is adoption, and therefore this factor weighs in favor of granting permanent
custody to the Agency.

The Court finds R.C. 2151.414(E)(10) is applicable in the present case because
Ms. Lairson has abandoned said child, and therefore this factor weiglis in favor of
granting permanent custody to the Agency.

While said child has bonded with Ms. Richards and the Guardian ad Litem
recommends legal custody to Ms. Richards, the Court does not consider these factors to
be as significant as said child's need for permanency. Further, the Court is not required
to consider placement with a relative before granting permanent custody to the State,
where the child is not orphaned. See In re Leonard, 1997 Ohio App. LEX1S 1698 (12
Dist. 1997). The Court finds permanent custody with the Agency will give said child her
best chance at permanency. The foster parents.have provided said child with a loving
home in which she can better develop physically, mentally, and emotionally. (Tr. Pg. 50-
56). Said child. has bonded with the foster parents, and there is a reasonable expectation
of adoption by the foster parents. (Tr. Pg. 50-56). Accordingly, upon review of the

Fl"a^



factors listed in R.C. § 2151.414(D), the Couit finds granting permanent custody to the
Agency is in the hest interest of said child.

With the aUove determinations, the Cotirt hereby adopts the Decision of 1he
Magistrate, as its own, with all the provisions and requirements contained tlierein, and
hereby malces the same the ORDER OF THIS COURT.

IT IS SO ORDERED.

ENDORSEMENT

Copies of the foregoing order were entered upon the journal and mailed to counsel of
record and/or the parties on the date indicate

JUDGE.IIICn^LTNTZ-' ^lel^ofthe Juvenile Court

BY ^ -Date:

MCCS, AYPV: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attorney for MCCS, CPU
Jessica Lairson, 24 Huf&nan Ave., Dayton, Ohio 45403
Kathy Richards, 807 Sagamore Avenue, Riverside, Ohio 45404
Richard A.F. Lipowicz; 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Richard ITempfling, 318 W. Fourth St., Dayton, Ohio 45402

nd Floor,Dayton City Schools, ATTN: Christine Pntitt, 115 South Lndlow Street, 2
Dayton, Ohio 45402
Citizen Review Board
Magistrate Maciorowslci
Cliris ICuntz, Bailiff
Daniel Schubert, Law.Clerk
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IN 7'TTTi COMA9'ON PLEAS COURT OF MONTGOAKrR1' COUNTY, O111O
JC1'VLNTLE DIVISION

IN RE: Margaret D. Maxwell SSN xxx-xx-xxxx DOB 12/29/2005 JC NO. F 2006-5550 OB; G 2006-5550 0F

Judge Nick Kuntz
Magistrate Michelle Maciorowski

MAGISTRATE'S DECISION AND
TUDGE' S ORDER GRANTING THE
MOTION FOR PERMANP.,NT CUSTODY

+ + ^ H: + + r *

PROCEEDINGS

This case came before Magistrate Michelle Maciorowslti on Augttst 14, 2007 in the matters of the mntion for
permanent custody (OB) filed on Apri14, 2007 byMontgomery County Children Services and the motion for legal custody (OF)
filed on July 17, 2007.

1?lizaheth Orlando, tl-ie Montgomery County Assistant Prosecuting Attorney for Montgomery County Children Services
was present. The mother, Jessica Lairson, was not present and she was represented by Attoxney Richard Lipowicz. The
Guardian ad Litem, Virginia Vandenbosch, was present and had filed a timely report. Richard Idempfling, Attorney for
Maternal Annt, was present. ICathy Ricliards, matemal annt, was present. Stacey Keeton, the Montgomery County Children
Services caseworlcer, was also present for the hearing.

The motion for legal custody (OF) lIe and hereby is denied.
All parties were served and the case is otberwise properly before the Court.

nNDINGS OP FACT

1. The allegations contained in the motion are found to be true.
2. Margaret D. Maxwell, the above-captioned clrild is a niinor child, was bom on December 29, 2005.
3. Uer hirth certificate indicates that Jessica Lairson is the mother of the cbild. She is the same person listed in 1110

pleadings.
4. VJhile ihere is no legal father of the child, there is an alleged fatlrer of the ehild. Those circtm stanoes are as

follows: Several men lrave completed genetic testing and none have been found 1o be the father.
5. The Agency has made reasonable efforts to:

a. pi-event the removal of the child from the child's home;
b. to ehminate ihe continued removal of the child from the child's horne; and,
c. nralce it possible for the ohild to return home.

6. The A.gency has made reasonable efforts to implement and finalize the pet-manency plan.
7. The relevant services provided by the agency to the family of the child are: case management, snbstitnte fostbr

care, informatinn/referral and a home sttidy.
F. Those services did not prevent the removal of the cl ild from i:he clrild's home or enable the child to retnrn home.
9. There ai-e no relatives or non-relatives suitable to care for the child.

10. The child has been in foster care since June 1, 2006. The child has nnt been in foster oare 12 ormnre montlis out
of the last 22 months.

11. The child is not able to be placed in the home of the rnother in a reasonable tirne.
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ENTRY Page 2
JC NO. F 2006-5550 OB; O 2006-5550 OF

12. The mother failed to respond to the services due to significant substance abnse problems and liousing issues that
have not been addressed, mental health issues and inability to demonstrate parenting sldlls.

13. The mother has failed to remedy the conditions cansing the child to be placed outside the honie.
14. The motlrer is unwilling to provide, food, clothing, shelter, and other basic needs.
15. The mother failed to regularly support the child financially.
16. The mother failed to visit or communicate with the child.
17. The mother has abandoned the child.
19, The mother has a drug problem severe enough to interfere with the care of the child into the foreseeable fiittn-e.
19. The agency has attempted to contact and involve the alleged father of the child with the reunificat.ion process.
20. The alleged father has not provided any care, interest or financial support for the child.
21. The case plan was directed at the mother and includes the following objectives:

a. Obtain a substance abuse assessment a treatment;
b. Obtain a mental health assessment;
c.. Obtain stable housing and income;
d. IIavn visitation with the child; and,
e. Sign appropriate releases of information;

22. The motlrer did not complete the Case Plan as indicated.
23. Reunificationofthechildwiththemotherisnotpossiblewithinareasonableperiodoftime, as the mother has had

no contact with the child information an extended period of riine and has talcen no action to become appropriate to
parent the cliild

24. There is reasonable expectation of adoption.
25. In accordance witli §2151.04 of the Olrio Revised Code, ihe child was fonnd to he dependent by entiy filed on

Angnst 21, 2006.
26. The Guardian ad Litem recomniends legal cnstody to the aunt, Kathy Richards.

CnNCLIISIONS OF LAW

1. In accordance witli ¢2151.414(F) ofthe Ohio R.evised Code, there is clear and convincing evide.nceihat the child
cannot be placed with the mother and/or father within a reasonahle time because ihe mnther has had little to nn
contact witlr the child in the past year and has taken no action to become appropriate. Ii is not in best interest of the
child to be in the care of the mother.

2. In accordance with §2151.414(D) of the Ohio Revised Code, there is clear and eonvincing evidence that the child
cannot be placed witlr the mother and/or father witlrin a reasonable time.

3. Reasonable efforts were made to eliminate the cliild's contintied removal from the home.
4. The Courthas considered all the arguments in this action. Although the Court believes Ms. Richards does love lhis

child, the Court must be concerned solely with this child's best interest as it has already been detemvned that
reunification with tlle mother is not viable. The child has resided for the past 14 months in the home of the foster
parents. She is bonded and well-cared for in that home. There is a strong lilcelilrood of adoption by the foster
family. The Court cannot find that it is in the best interest of the child to remove the child from the home she has
laimtm for the majority of her life to place her in the home of a biological relative. In addition, the Comt has some
concern with tlie veracity of Ms. Richards concerning her criminal history.

MAGISTRATE'S DECISION

1. Permanent Custody be and hereby is granted to Montgomery County Children Services.
2. Thefonnerordergrantingtemporary custodytoMontgomeryConntyChildrenServicesbeandherebyisterininated.
3. The natural, legal, or adoptive parents are divested of any and all parental rights, privileges, and obligations,

including all residual rights and obligations.
4. An updated case plan is to be submitted as an amendment.
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5. The Dayton City School District is ordered to be responsihle for the cost of educating said child, inclnding but not
limited to, any sumrner courses or tutoring sessions, because at the time of removal, the parent of th e child resided at
44 Burdkhart Ave., Dayton, Ohio 45403

6. An Annual Review/Permanency Planning IIearing will be held on March 10, 2008 at 10:45 a.m. hefore the Citizen
Review Board, Juvenile Jnstice Center, Room 262, 380 W. Second Street, Dayton, Ohio 45422.

7. The Guardian ad L.item shall serve on this case until an adoption is finalized.

MAGI,9TRATF, MICHELLE MACIOROWSI(I

Magistrate Michelle Maciorowski

JUDGE'S ORDER ADOPTING MAGISTRATE'S DECISION
Tl e above Magistrate's Decision is hereby adopted as an Order of this Court, The parties have fourteen (14) days to

ohject to this decisiou anrl mayrequest Findings of Fact and Conclusion ofLawpursuant to Civil Rute 52 and Montgcnnery
County Juvenile Conrt Rule 5.11.2. A party shall not assign as error on appeal the Courl's adoption oF any finding of fact or
conclusion of law, in that decision, uniess the party timely and specifically olijects to that tinding or r,onclnsion as rerynired by
Jnvenile Court Rnle 40(E)(3).

1T IS SO OP.DBRED.

JUDGE NICK Ii`IJNTZ

Judge Niclc Kuntz

ENDORSEMENT: The Clerlc of Courts is hereby directed to serve upon all parties not in default for failure to appear, notice of
the judgcment and its date of entry upon the jonmal.

NOTICE OF FINAL APP?'JALABLP ORDPR
Copies of the foregoing Entry and Order, which maybe a Final Appealable Order, were entered npon the jonwal and

mailed to the parties indicated below, via regular mail, on or within three (3) days of the time stamped date on this Order.
liJDGE NICK ICUNTZ. By: J. Petrella, (Deputy Clerlc , Jttvenile Division

MCCS, ATTN: Mandated Services, 3304 North Main Street, Dayton, Ohio 45405
Assistant Prosecuting Attorney for MCCS, CPU
Jessica Lairson, 24 Huffman Ave., Dayton, Ohio 45403
Attorney for Mother, Richard A.F. Lipowicz, 130 West Second Street, Suite 1900, Dayton, Ohio 45402
Attorney for Maternal Aunt, Richard Hempfling, 318 W. Fourth St., Dayton, Ohio 45402
Dayton City Schools, ATTN: Clnistine Praitt, 115 South Ludlow Street, 2nd Floor, Dayton, Ohio 45402
Citizen Review Board
R. Loveless, Case Management Specialist
i,lnlw .16TSSCE57llPCMollnnGrunlN11ev.3-1-06
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