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Statemént of the Case and the Facts

Mr. Jordan was previously sent to prison for a possession of cocaine,
vandalism, forgery, and receiving stolen property—all fourth or fifth degree
felonies.! The State introduced his judgment entry of sentence into evidence,
which included postrelease control, but did not introduce any evidence of
whether the trial court properly imposed postrelease control on Mr. Jordan
during his sentencing hearings as required by R.C. 2929.19(B)(3).

Upon Mr. Jordan’s release from prison, the Ohio Adult Parole Authority
purported to impose pﬁstrelease control. Mr. Jordan failed to report, and was
charged with escape. He argued that the State failed to prove that the trial
court’s entry was valid because the State failed to prove that the trial court
properly notified him of postrelease control under R.C. 2929.19(B)(3}. The
court of appeals rcjected that argument holding that the State need not prove
that the Adult Parole Authority had authority to impose postrelease control.

The court of appeals certified a conflict, and this Court accepted this

case as both a discretionary appeal and certified conflict.

1 The statement of the law and the case is based entirely on the court of
appeals opinion. Apx. at A-7.



Argument

Proposition of Law No. I:

In order to prove escape from postrelease control, the State
must show that a trial court imposed postrelease control in
open court pursuant to R.C. 2929.19(B)(3) and then
journalized the sanction in the judgment entry of sentence.
State v. Bezak, 114 Ohio $t.3d 94, 2007-Ohio-3250, 116,
applied.

The State did not prove that any trial court imposed postrelease control
in open court. Accordingly, the State failed to meet its burden to prove
detention beyond a reasonable doubt, and this Court should vacate Mr.
Jordan’s conviction.

I. Notification of postrelease control in court is not a mere
formality. It is legally and practically essential.

A, Without a judicial imposition in of postrelease control in
open court and in the journal entry of sentence, the
Adult Parole Authority is without authority to impose
the sanction.
1. Detention requires “supervision.”

A defendant cannot be guilty of “escape” unless he or she is “under
detention[.]” R.C. 2921.34(A)(1).2 “Detention” includes “supervision by an
employee of the department of rehabilitation and correction of a person on any
type of release from a state correctional institution,” R.C. 2929.21(E).

This Court has held that the Ohio Adult Parole Authority (APA) cannot

impose postrelease control unless a trial court imposes the sanction at the

2 “No person, knowing the person is under detention or being reckless in that
regard, shall purposely break or attempt to break the detention, or purposely
fail to return to detention, either following temporary leave granted for a
specific purpose or limited period, or at the time required when serving a
sentence in intermittent confinement.” '



sentencing hearing and journalizes the sentence in the final judgment entry.
“[W]lhen a trial court fails to notify an offender that he may be subject to
postrelease control at a sentencing hearing, as required by former R.C.
2929.19(B)(3), the sentence is void. . . . ” Bezak at §16. Further, this Court
has ruled that unless postrelease control is imposed at the sentencing hearing
and the judgment entry, “the Adult Parole Authority is without authority to

impose it.” Hernandez v. Kelley, 108 Ohio St.3d 395, 2006-Ohio-126, at 720,

quoting State v. Jordan, 104 Ohio St.3d 21, 2004-Ohio-6085, at 119 (emphasis

supplied by the Court in Herndandez). Otherwise, postrelease control would

not have survived a separation of powers challenge: Woods v. Telb, 89 Ohio

St.3d 504, 512-3, 2000-Ohio-171.
“[Wlithout authority” means “without authority.” Absent a judgment that
includes postrelease control, a detention order from the APA is void and

meaningless. A court cannot punish a person for violating a void court order.

See, e.g., In re Guardianship of Jadwisiak (1992), 64 Ohio St.3d 176, 184 (“If
the order is void, the violation of the order is not contempt”). In the case of
postrelease control, a defendant is not under “detention” unless the Adult
Parole Authority has authority to impose the sanction.
2. “Supervision” requires authority.
“Words used in a statute must be accorded their usual, normal or
customary meaning. ‘Supervisor’ is defined ‘in a broad sense, {as] one having

authority over others, to superintend and direct.” State ex rel. Hawkins v.

Pickaway County Bd. of Elections (1996), 75 Ohio St.3d 275, 277, quoting




Black's Law Dictionary (6 Ed.1990) 1438. Without authority, supervision
becomes suggestion. And a person giving another suggestions is not
“supervising” that person in the logical sense of the word.

Ex-offenders who commit new crimes can be prosecuted for those
offenses. But when the executive branch oversteps its authority and imposes
postrelease control without a court entry based on a sentence imposed in open
court, the ex-offender has no duty to comply. He is not under “detention.” He
is not under “supervision.” He cannot be prosecuted for leading a lawful life
without feporting to his would-be parole officer.

B. Trial courts must provide impose postrelease control in

open court because defendants frequently do not see the

judgment entry of sentence.

As this Court held in Woods v. Telb, 89 Ohio St.3d 504, 512-3, 2000-

Ohio-171, R.C. 2967.28, the postrelease control statute, would be
unconstitutional if the APA could impose the sanction without a judgment
entry of sentence based on imposition in open court. But in addition to getting
the statute over the separation-of-powers hurdle, imposition in open court also
provideés notice to the defendant and ensures that the defendant is aware of his
or her actual responsibilities.

A defendant does not always receive a copy of their judgment entry of
sentence. In many counties, one copy of the entry is sent to the institution,
and another to counsel. The First District recognized the practical need to
notify a defendant in open court because:

A notice written on a sentencing entry merely stating that the
defendant is subject to post-release control under R.C. 2967.28 is

4




insufficient notice. That is because, at least in this county, the
defendant does not see the journal entry of the sentence either at
the sentencing hearing or at the plea hearing. How could a
defendant possibly be notified by a paper he or she has never seen?

State v. Brown, 1st Dist. Nos. C-020162, C-020163, C-020164, 2002-Ohio-

5983, at 27. Accordingly, without imposition in open court, an entry
purporting to impose postrelease control is void, and the defendant is without
notice of his or her responsibilities. More importantly, any attempt by the APA
to “supervise” a defendant results in only suggestions, not “supervision.”
Without “supervision,” the defendant is not subject to “detention.” Without
“detention,” the defendant has nothing from which to “escape.”

C. The State must prove that a defendant broke “detention,
or purposely failled] to return to detention. .. .”

Actual detention, as defined in R.C. 2921.01(E), is an element of escape.
The State may assert that R.C. 2921.34(B) transforms the element in.to an
affirmative defense, but the State would be mistaken. Under R.C. 2921.34(B):

[lJrregularity or lack of jurisdiction is an affirmative defense only if

either of the following occurs:
(1) The escape involved no substantial risk of harm to the person or

property of another.

(2) The detaining authority knew or should have known there was

no legal basis or authority for the detention.

This section does not change the fact that R.C. 2921.34(A)(1) requires
“detention,” that R.C. 2921.01(E) requires supervision, and that the word
“supervision” requires authority to control the actions of the defendant. Once

the State proves actual detention, the burden would shift to the defendant to

prove the affirmative defense, but here, the State did not meet its burden.



A lack of actual detention is an element, not an affirmative defense under
R.C. 2901.05(D){1)(b), because whether postrelease control was imposed in
open court is not “peculiarly within the knowledge of the accused. . . .” The
prosecution need only ask for a transcription of the hearing.
II. The State has adequate means of protecting the public.

Following the statutory requirement to require the State to prove
detention beyond a reasonable doubt is not a significant imposition on the
.State. First, the State need only obtain the judgment entry and sentencing
transcript from the case that allegedly imposed postrelease control. Second,
the APA has adequate means of deterring improper behavior of defendants on
postrelease control. The APA has developed a “sanctions grid” based on
research as to which behaviors are most dangerous, and on which sanctions
are most effective. See, e.g., “Ohio’s Evidence-Based Approach to
Community Sanctions and Supervision,” Sara Andrews, Superintendent,
Ohio Adult Parole Authority, and Linda S. Janes, Chief, Ohio Bureau of
Community Sanctions; ? and “Sanctions for Violations of Conditions of
Supervision,” Department of Rehabilitation and Correction Policy No. 100-APA-
14.4 Accordingly, requiring the State to prove detention beyond a reasonable

doubt will not endanger the public.

3 «<http:/ /nicic.org/Downloads/PDF/Library/ period304.pdf>> (downloaded
April 27, 2009).

1 <<http: / /www.drc.ohio.gov/web/drc_policies/documents/ 100-APA-14 . pdf>>
(downloaded April 27, 20009.




III. The State’s failure to prove detention beyond a reasonable
doubt violated Mr. Jordan’s right to have the State prove all
elements of his offense beyond a reasonable doubt.
The State’s failure to prove detention violated Mr. Jordan’s right to be
convicted only upon sufficient evidence proven beyond a reasonable doubt to a

jury. Fifth, Sixth and Fourteenth Amendments to the United States

Constitution. In re Winship (1970), 397 U.S. 358. Further, any attempt to

make the defendant prove the lack of detention would be an improper effort to
“seek to shift to [the defendant] the burden of proving any of those

elements. . . .” Martin v. Ohio (1987), 480 U.S. 228, 233; Due Process Clauses

of the Fifth and Fourteenth Amendments to the United States Constitution.

Certified Question:

If a defendant is under actual detention, can the defendant be

convicted of escape under R.C. 2921,.34{A)(1) when the record

demonstrates that the defendant knew he was under detention

or was reckless in that regard, irrespective of whether the

defendant was properly under said detention?s

Mr. Jordan respectfully submits that the Court of Appeals misstates the
true conflict. Mr. Jordan does not concede that he was under “actual
detention[.]” Emphasis supplied by the court of appeals. The APA purported
to supervise Mr. Jordan, but, as he argues above, a defendant is not subject to
postrelease control, and therefore not “detained,” unless a trial court imposes
the sanction in open court and journalizes that imposition in the judgment

entry of sentence. Accordingly, this Court should hold that the State has not

proven that a defendant is under postrelease control “detention” unless the

5 Emphasis in original.



State shows that a trial court imposed postrelease control at the sentencing
hearing and journalized that imposition in the judgment entry of sentence.
Conclusion
The Ohio Adult Pardle Authority has no authority to impose postrelease

control unless the trial court has both imposed postrelease control in open
court and journalized that imposition in a journal entry. Here, because the
State failed to prove that the trial court imposed postrelease control in open
court, it failed to show that he was under APA “supervision.” Accordingly, the
State failed to prove that the APA actually “detained” Mr. Jordan, and this
Court should vacate his conviction for “escape.”

Respectfully submitted,

Office of the Ohio Public Defender

tephen P. Hardwick, 0062932
Assistant Public Defender

250 East Broad Street, Suite 1400
Columbus, Chic 43215
(614) 466-5394; (614) 752-5167 (fax)

Counsel For Defendant-Appellant

Certificate of Service
I certify that a copy of the foregoing was sent by e-mail to Denise Martin,

Assistant Marion County Prosecutor at dmartin@co.marion.oh.us, on April 27,

A, I

298809 /§teﬁhen P. Hardwick

2009.
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IN THE COURT OF APPEALS OF THE THIRD APPELLATE JUDICIAL DISTRICT OF OHI{)
MARION COUNTY

FLL.
GOURT OFEA?PPEALS

STATE OF OHIO,
SEP 1 5 2008

PLAINTIFF-APPELLEE CASE NO. 9-08-11
- ? RN SRR

.

RUSTY JORDAN, JOURNAL
ENTRY

DEFENDANT-APPELLANT.

For the reasons stated in the opinien of this Court rendered herein, the
assignments of error are overruled, and it js the judgment and order of this Court
that the judgment of the trial court is affirmed at the costs of the appellant for

" which judgment is rendered and that the cause be remanded to that court for
execution. _

It is further ordered that the Clerk of this Court cextify a copy of this
judgroent to that court zs the mandate prescribed by Appellate Rule 27 or by any
other provision of law, and also furnish a copy of any opinion filed (:macu::;enﬁy

herewith directly to the trial judge and parties of record.

v

.

]
DATED:  September 11,2008

flr
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Case No. 9-08-11

PRESTON, J.
{f1} Defendant-appellant, Rusty Jordan (hereinafter “Jordan”™), appeals
the judgment of the Marion County Court of Common Pleas. For the reasons that

follow, we affirm.

{412} Omn October 31, 2007, the Marion County Grand Jury indicted Jordan -

‘on one count of escape, in violation of R.C. 2921.34, a third degree felony. The
charge stemmed from Jordan’s violation of postrelease control.  Jordan was
placed on postrelease control following his ;elez;se from prison. A jury trial was
conducted on January 7-8, 2008. The jury found Jordan gmilty of escape.
"Thereafter, the trial court sentenced Jordan to three years imprisonment.

{93} It is from this judgment that Jordan appeals and asserts five
assignments of exror for our review. For clarity of analysis, we have combined
Jordan’s first, second, and third assignments of exror.

ASSIGNMENT OF ERROR NO.1

THE JURY'S GUILTY VERDICT WAS AGAINST THE
MANIFEST WEIGHT OF THE EVIDENCE

ASSIGNMENT OF ERROR NO.TI

THE CONVICTION OF ESCAPE WAS NOT SUPPORTED
BY SUFFICIENT EVDIENCE

ASSIGNMENT OF ERROR NO. 11T .

THE TRIAL COURT DID NOT HAVE THE AUTHORITY
TO SENTENCE APPELLANT DUE TO THE FACT THERE
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Case No. 9-08-11

WAS A LACK OF PROOF THAT AFPELLANT WAS
UNDER DETENTION

{94} In his first agsignment of error, Jordan argues that the jﬁry’s verdict
was against the manifeélt weight of the evidence. Jordan argues that: (1) the trial
gourt has t_é inform the defendant about positelease control at the sentencing
heating and in the sentencing entrf; (2) the prosecution had the burden to prove
that Jordan was pr;yperly placed on. posirelease control; and (3) R.C. 2921.34, the
escape statute, requires that the defendant be under detentiop and since Jordan
was not properly under detention, the guilty verdict was erronenﬁs. Furthér,
Jordan argues that “since the Escape statute requires that appellee prove beyond a
reasonable doubt that appellant had a specific intention to break or atteropt to
break detention, and appellant never even understood he was under datﬁﬁﬁon, the
jury did clearly lose its way in ﬁn&ing appellant guilty of Escape.” (Appellant’s
Brief at 13).

{45} Jordan argues, in his second assignment of error, that since the
prosecution presented no evidence that he had been notified about postrelease
control at his sentencing hearing that his conviction was not supporied by
sufficient evidence. |

{'11'6} In Jordan’s third assignment of error, he asserts that since the
prosecution presented no evidence thalt the trial court his notified him of

posirelease control at the sentencing hearing the original judgment entry imposiog

A-10
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Case No. 9-08-11

sentence was void. Thus, Jordan asserts, he was never lawfully sentenced to
postrelease control, and the trial court had no authority to sentence him on the
escape.

{97} When reviewing thé sufficiency of the evidence, “[tlhe ;elevant
inquiry is whethe‘xr, after viewﬁig the evidence in a liéht most favorable to the
prosecution, any rational trier of fact could -h'ave: found the éssential elements of
the crime proven beyond a ressonable doubt” State v. Jenks (1931), 61 tho
St.3d 259, 574 N.E.2d 492, paragraph two of the syllabus.

| {98} Bowever, when determining whether a conviction is against the
manifest weight of the evidence, 2 reviewing court must examine the entire
record, ““{weigh] the evidence and all reasonable inferences, comsider the
credibility of witnesses and [determine] whether in resolving conflicts in the
evidence, the [trier of fact] clearly lost its way and created such a manifest
miscarriage of justice that the comviction must be reversed and a new irial
ordered.” ¥ State v. Thompkins (1997), 78 Ohio St.3d 380, 387, 678 N.E2d 541,
quptmg State v. Martir (1983), 20 Ohio App. 3d 172, 175, 485 N.E.2d 717,

{99} Jordan was convicted of escape, under R.C. 2921.34, which
provides:

(ﬁ;)(l) No person, knowing the person is under detention or

being reckless in that regard, shall purposely break or attempt

to break the detention, or purposely fail to return to detention,

either following temporary leave granted for a specific purpose

4
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or limited period, or at the time required when serving a

senfence in intermittent confinement.
E '

“Detention” -is defined, in pertinent patt, to include: *“* * * supervision by an
employee of the department of rehabilitation and correction of a person on any
type of release .ﬁqm a state correctional institution ¥ * *, R.C: 2921.03(E). See
alsn; State V. Blaggs, 2% Dist. No. 22081, 2()63-01&0—1583, 1412-14 (a person on
post release control is under detention for purposes of the eécape statute).

{18} At the trial, Jeremy Hecker, an Adult Parole Authority employee and
Jordan’s parole officer, testified that Jordan bad been in-prison at North Central
Correctimél Institution in Marion. (Tr. 1/7/08-1/8/08 at 91-92). Hecker testified-
that Jordan was on parole for Marion County Common Pleas Court Case Nﬁmb_cr
05 CR 438, and identified State’s Exhibit Number 5, the journal entry from that
case. (Id. at 92). The aforementioned case involved: possession of cocaine, a
fifth degree felony; vandalism, a fifth degree felony; two fgrggries, both ﬁfth_
degree felonies; and faceiving stolen property, a fourth degree felony. (Id. at 83);
(State’s Ex. 5). Hecker testified that Jordan was placed on postrelease contiol
becanse he owed restitution. (Id. at 94).

{411} Becker checked the address that Jordan was going to be living with
his mother at 311 Olney Avenue in Marion and approved"ths address. (Id, at 94-

96, 101). Jorden’s mother called Hecker and informeq him that she had moved to
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an gpartment at 243 West Pleasant Strest, and Hecker approved the apartment
over the phope. (Id. at 164). Hecker testified that on December 13th Jordan
signed a paper with his monitored time conditions listed. (Id. at 108); (State’s Ex.
2B). Hecker testified that he explained various things to his parolees including:
“if they abscond supenrision [they] can and probably will be charged with the
offense of E'scape.”' (Id: at 109),

{Y12} On December 18, 2006, Hecker received a telephone call from the
Marion Police Department. (Id. at 112). Later, Jordan was arrested and Hecker
placed him on an APA hold. (Id.).. Hecker then issued Jordan a written sanction,
which indicated that Jordan’s postrelease conirol was bumped up from monitored
time to basic supervision. (Id. at 113). On December 26th, Hecker reviewed the
basic conditions of supervision with Jordan, and Jordan signed the document. (Id.
at 120); (State’s Bx. 6). The third condition of supervision provided: 1
understand if I'm a releasee and abscond supervision 1 may be prosecuted for &
crime of Escape under Section 2921,34 of the Revised Code.” (Tr. 1/7/08-1/8/08
at 117); (State’s Ex. 6). The conditions also included that Yordan was to report to
Hecker the ﬁrst. Wednesday of every month, (Id. at 119); (Id.).

{413} Jordan reported on January 3rd, February 7th, March 7th, and April

4th at the old warden’s house in front of the North Central Correctional
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Tostitation. (Tr. 1/7/08-1/8/08 at 122-125). Hecker testified that on April 18th,
Patrolman Zacharias “advised ke was at the off‘ender’s residence and nobody
would answer the door. He thought the offender might be in there. He advised

the landlord was there and the door was unlocked.” (Id.-af 126). Hecker went to

Jordan’s residence with Patrolman Zacharias ‘and searched the tesidence for.

Jordan, (Jd.). .Thereafter. Hecker “faxe;i. an Order to Arre.st to thé Police
Department and the Sheriff’s Daﬁaﬂment.” (I1d. at 127),

{914} On May 2nd, Jordan reported for his visit and was arrested. (Id. at
127). Hecker testified “I actually applauded him for reporting when he probably
knew he was gonna be arrested, and I explained to him at that time that he did the
right thing because if he runs from me it is Escape.” (Id. at 127), Jordan was
released on June 4, 2007, (1d. at 128).

{415} Hecker testified thet Jordan reported for lns scheduled visit on June
6th. (Id. at 128). According to Hecker, Jordan was instructed to report on July 3,
2007 at the Multi-County Jail because the white house, which was wvsed for
reporting, was being used for training. (Id. at 129). Hecker testified that'a note
was placed on the door instructing people to report to the jail. (Id. at 129). Jordan
did not report as directed. (Id. at 129). Hecker went to Jordan’s residence but did

not make any contact with Jordan. (Id. at 129), Hecker left his business card at

' The old warden’s house is also refetred to as the “white house” in this epinion.
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the residence. (Id. at 129-30). According to Hecker, Jordan called him and said
that he forgot to report, so0 Hecker told Jordan fo report on July 18th at the jail,
(Id. at 130).

{%16} On July 18th, Patrolman Zacharias called and informed Hecker that

they were looking for Jordan due to anofher incident. (Id. at }31). Jordan did not

report on July 18th. (Id. at 131). That saﬁe day, Hecker faxed an drdér to arfesi:
to both the police department and the sheriff’s department. (Id. at 131-32).

{4173 On August 5th, Hecker and the Police Department went to Jordan’s
residence at 243 West Pleasant Street and made contact with Jordan’s mother.
(Id. at 132). According to Hecker, Jordan’s mom stated that “he wasn’t there and
hadn’t been staying there,” and she advised that he may be at a different
residence. (Ia.). However, they did not locate Ior&an at that address either. (Id.).
Hecker was advised that Jordan was hanging ont with Ryan Nelson, and they
contacted Nelson who said that he was not there. (Id. at 133).

.{ﬁIS} On Angust 9th, Hecker received a voico mail from Jordan stating
that ke had gone to the sheriff’s department, and they did not have a warrant for
him, (1d) Jordan left a telephone number and Hecker called that number but got
an answering machine, and 50, he left 2 message telling Jordan to turn himself in

at the Marion Police Department because there was a local order o amrest. (Id.).
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Hecker testified that Jordan did not tarn himself in and did not report in Augpst.
(Id. at 134).

{1]19}7011 August 17th, Hecker and Patrolman Cox went to Jordan’s APA
approved residence at 243 West Pleasant Street and made contact with a neighbor
who said that Jordan and s family moved out (Id at 134). Hecker and
Patrolman Cox went up to the apartment, and it was completely empty. (id.)
Hecker testified that Jordan had pot notified him that be had changed his
residence. (Id.)

{420} On August 20th, Jordan was officially declared “whereabouts

unknown,” and Hecker sent an e-mail requesting a statewide warrant. (Id. at -

135). On October 12th, Hecker received an e-mail advising him that Iﬂrdﬁn was
residing at 554 Wilson Street, and he forwarded the e-mail to the police
department. (Id. at 136). Later, Hecker was informed that Jordan was atrested at
554 Wilson Street. (Id. at 136-7).

{9121} On cross-examination, Hecker testified that he had previously come
into contact with Jordan when he was at Oﬁvens Street Apartments looking for
someone else, and Jordan had cussed at him and other people and called them
“pigs.” (1d. at 141). Hecker testified that if someone in Marion wanted to call
him that it would be a long distance telephone call. (Jd. at 141-42). Hecker

testified that to his knowledge Jordan had not been out of the county, (Id. at 151).
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{422} On_redirect examination, Hecker testified that the other 80 or 90
people that be supervised were able to find him after the reporting location

changed to the Multi-County Jail. (Id. at 154-56).

{423} Patrolman  Kejih Cox, employed by the Marion City Police

Department, testified that he assisted Hecker in Jooking for Jordan. at 243 West
Pleasant Street on Angust 17, 2007, (Id. at 160). Patrolman Cox te'stiﬁed that he
was “advised by a neighbor that the people in the apartment had moved out” (Id.
at 160). Accordiné to Patrolman Cox, the apartment was empty. (Id. at 161).

{924} Domnie Lutz, the maintenance manager at West Pleasant street,
testified that Cindy Jordan, Ryan Johnson, and Marty Madison were listed on the
lease, and they moved out approximately the second week of August. (Id. at 163).
On cross-examination, Lutz testified that the roof of the apariment had Baen
leaking in the apartment occupied by the Jordans. (1d. at 165).

{725} Jon. Shaffer, a lieutenant at the Marion Police Department, testified
that be received information that Hecker was Jooking for Jordan, and he ajong
with three other police officers attempted to locate Jordan at an address given to
them. (Id. at 84-85). When he arrived at the residence, he noticed a couple of
children playing out back, and he walked to the front of the house where other
officers were knocking on the door. “(1d. at 86). No one answered the door. (Id.).

Shaffer walked around to the back of the house to say something to the children

10
A-17

13




Oct 27 08 10:4Ga Nemo & Fragale, Co. Lpa 740-387-8367 P-

Case No. 9-08-11

when someone waived the children inside the residence. (Id) The police

Jmocked on the front door several times, rang the doorbell, and knocked on the

back door. (Id) Shaffer then yelled at the window that they were looking for

Jordan and he needed to come to the door. (Id.). Shafffer testified that Jordan
came to the door and was amested. According to Shaffer, the police found Jordan
at 554 Wilson Straet in Marion. (Id. at 87).

{426} On cross-examination, Shaffer testified thatr Hecker wanted Jordan
amrested on a parole viblation but he was not aware of a warrant. (Id. at 87).
Shaffer testificd that he did not believe that Jordan gave anyone any trouble when
he was picked up by the police. (Id. at 88). Accofding to Shaffer, there was no
indication how long Jordan had resided at that residence. (1d.), |

{§i27} The defense presented the testimony of Jason Dﬁtton, R.andy
Spencer, Cindy Murr.ay Jordan, and Jordan, Jason Dutton and Randy Spencer
both work at the Mation Cc;unty Sheriff’s Department and testified that they did
not recall Jordan coming into the sheriff’s department. (Id. at 179, 181).

{428} Cindy Murray Jordan, Jordan's mother, testified that Hecker came to
the apartment and said that he had a warrant for Jordan’s arrest. {Id. at 184-86).
Cindy testified that she tock Jordan to the sheriffs department on August 8, they
checked the computers and the search took 15 to 20 minutes, however, there was

not a warrant. (Id.)). Further, Cindy testified that if Joxrdan “wasn’t in jail then he

11
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was living with me on West Pleasant. And then August 11th we moved over on
Wilson.” " (Id, at 188). Cindy tesﬁﬁed that they moved because the roof leaked
and thers were health problems there. (Id,).

{4129} Jordan testified that on December 12, 2006, he was relessed from the

pepitentiary. (Id. at 205). Jordan testified that he found out that he was going to

be on postrelease control approximately two weeks before his release date. (id. at
205). Jordan testified that he called Hecker upon his release and met him at the
Multi-County Jail. (Id.).. During the mesting, Hecker said that he remembered
him from a past “rum in” (Id. at 206). Jordan signed papers and “got out of
there.”- (Id.).

{%30} Tardan testifted that he missed his reporting on July 3rd and called
Hecker to tell him that he missed because there was no one there. . (Id, at 207).
Jordan testified that Hecker did not verbally tell him that they were going to be
weeting at the Multi-County Jail. (Id.). Further, Jordan testified that be did not
“have the knowledge that they could put a new felﬁny Escape on [him].” (Id at

208).

{931} On cross-examination, Jordan testified that he did not report fo the

Multi-County Jail nor the white house on July 18th. (Id, at 219). Jordan further
testified that he did not report in August. (Id. at 220). Jordan testified that he

went to the sheriff’s dapa.rtmeﬁt on August 8th. (Id. at 220). Jordan testified that

12
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he called Hecker and léft a message with a phone number, and that he had no
recollection of receiving a message from Hecker. (Id. at 222). Additionally,
Jordan testified that he did not report in September or October and that he did not
repott for forty eight days, (Id. at 222-23). ‘Jordan also testified that he moved
but did not tell Hecker where he was living, (Id. at 224). Jordan stated:

* % % I'm saying that 1 never left Marion County. I never
jumped no walls. 1 never ran from the police when they come to
arrest me. X come out the door with my hamds up. I done
nothing in an Escape formality. I absolutely did not. I did not
report and I changed my address amd I've been held
accountable for that at the Multi-County Jaill.

(1d. at 226).
{432} The Ohio Supreme Court has held:

[wihen a trial court fails to notify an offender that he may be
subject to postrelease comtrol at a sentemcing hearing, as
required by former R.C. 2929.19(B)(3), the sentence is void; the
sentence must be vacated and the matter remanded to the trial
court for resentencing. The trial court must resentence the
offender as if there had been mo original sentence. When a
defendant is convicted of or pleads guilty to one or more
offenses and postrelease control is not properly included in 2
sentence for a particular offense, the sentence for that oifense is
void., The offender is entitled to a new sentencing hearing for
that particular offense,

State v. Bezak, 114 Ohio St.3d 94, 2007-Chio-3250, 868 N.E.2d 961, {16.
However, in order to convict Jordan of escape, the prosecution did not need to
prove beyond a reasonable doubt that Jordan was properly under detention, but

rather, that Jordan knew he was under detention or that he was being reckless in

13
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that regard. R.C. —2921.34; State v. Howard {1969), 20 Ohio App.2d 347, 254

N.E.2d 390 (escape conviction is not affected by the validity of the sentence

o

which the defendant was serving at the time of the defendant’s escape).

{933} Both Hecker apd Jordan’s testimonies show that Jordan knew that he

was on postrelease control.  Jordan testified that he was informed that he was '

going 10 be on posirelease control prior to being released from the penitentiary,
and he contacted Hecker afier being relcased. (Tr. 1/7/08-1/8/08 at 205). Hecker

testified that Jordan initially reported as required, and he signed paperwork

‘regarding postrelease control. (Id. at 120, 122-125); (State’s Ex. 6). Further,

Jordan purposely broke or attemptied to break the detention .when he violated his
postrelease control by not reporting to his parole officer in July or August.?

{934} After viewing the‘ record, in a light most favorable to the
prosecution, we find that a rational trier of fact could find all of the elements of
escape beyond a reasonable doubt. Additiopally, we cannot find that the jury lost
its way or created a manifest miscarringe of justice when it found Jordan guilty -of
escape. Finally, baséd on our previous finding that the progecution did not need
to prove that Jordan was properly under detention, we find that the frial court was

authorized to sentence Jordan for escape.

? The Bill of Particulurs alleges that Jordan failed “to repurt to his parole officer on July 3, 2007 andfor July
18, 2007 andfor August 8, 2007.”

14

A-21

17




—

Oct 27 0B 10:474 Nemo & Fragale, Co. Lpa 740-387-6387 P

Case No. 9-08-11

{435} Jordan’s first, second, and third assignments of error are, therefore,
overruled.
ASSIGNMENT OF ERROR NO. IV

THE TRIAL COURT ERRED BY GIVING A CONFUSING
JURY INSTRUCTION ON ESCAPE.

{936} In his fourth assignment o:t‘ ertor, Jordan maintams that the trial court
erred by providing a confusing jufy instruction on escape. |

{937} Crim.R. 30(A) provides, in pertinent part: “[o]n appeal, a party may
not assign as error the giving or the failure to give any instructions unless the

party objects before the jury tetives to copsider its verdict, stating specifically the

' matter objected to and the grounds of the objection.” The failure to object to jury

instructions constitpfes a waiver of that issue a‘bsent plain error. State v. Bridge,
3d Dist. No. 1-06-30, 2007-Ohio-1764, 19, citing State v Underweod (1983), 3
Ohio St3d 12, 13, 444 N.E2d 1332. “Under the plain cror standard, the
appellant must demonstrate that, but for the error, the outcome of his trial would
clea:rly have been different.” Id. at 20, citations omitted.

{938} In the present case, the prosecution objected to the jury instruction
before the jury retired o reach a verdict; however, the defense did not obiect fo
the jury instruction. In fact, defense counsel indicated that be did not see it as

damagj;ag to the defense. (Tr. 1/7/08-1/8/08 at 268). Since the defense did not

15
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object to the jury instruction, the defense waived the issue absent plain error.
Bridge, 2007-Chio-1764, at Y19, citing Underwood, 3 Ohio St.3d at 13,

{§39} Jordan has not demonstrated that the outcome of his trial would have
been different if the wial court’s jury instructions had been different. As
previously noted, Jordan testified that he failed to repott in Juljr and August. (Id.
at 119-20). Accordingly, Jordan has fajled to meet the plain error standard of
Teview. : |

{940} Jordan’s fourth assignment of error is overruled.

ASSIGNMENT OF ERROR NO. V

APPELLANT WAS DENIED EFFECTIVE ASSISTANCE OF
COUNSEL

{Y41} Jordan argues that he was denied effective assistance of trial connsel.

Specifically, Jordan atgues that his trial counsel was ineffective because trial

counsel: (1) failed to join the prosecutor in requesting a modification of the jury'

iJ}struction; (2) failed to move for dismissal of the case because there was no
proof that Jordan was informed at the‘ original sentencing hearing about
postrelease cﬁntrol; (3) failed to object to hearsay evidence; and (4) failéd to
object to evidence that was irrelevant and prejudicial.

{942} “It is well-settled that in order to estéb]isit a claim of ineffective
assistance of counsel, appellant must show ‘two components: (1) counsel’s

performance was deficient or unreasonable under the circumstances; and (2) the
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deficient performance prejudiced the defense.” State v. Price, 3d Dist. No. 13-05-
03, 2006-Ohio-4192, 16, citing State v. Kole (2001), 92 Ohio St.3d 303, 306, 750
N.E.2d 148, citing Strickiand v. Washington (1984), 466 U.S. 668, 687, 104 5.Ct.
2052, 80 L.Ed.2d 674. “To warrant reversal, the appellant must show that there is
a reasonable probability that, but for counsel’s performance, the result of the
proceeding would have been different” 1d,, citing State v. Strickland, 466 U.S. at
687. |

{943} “In order to show that an attorney’s conduct was deficient or
unreasonable, the appellant must overcome the presumption that the attomejr
provided competent representation by-showing that the attorney’s actiens were
hot trial strategies p@ptcd by ‘reasonable professional judgment™ -Id. at %7,
citing Strickland, 466 U.S. at 687. * ‘Trial counsel is entitled to a strong
presumption that all decisions fall within the wide range of reasonable
professional assistance,” 1d., quoting State v. Sallie (1998), 81 Ohio St3d 673,
675, 693 N.E.2d 267, citing State v. Thompson (1957), 33 Ohio t3d 1, 514
N.E.2d 407, |

{§j44} First, Jordan maintains that his trizl counsel was ineffective for not
joining the prosecution’s request to modify the jury instruction. However,
Jordan’s trial counsel’s decision not to join in the prosecution’s objection to the

jury instruction was a matter of frial strategy, and thus, does not constitute
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ineffective assistance of counsel. Price, 2006-Ohic-4192, at 7, citing Strickiand,
466 1.S. at 687.

{45} Second, jordan maintains that trial counsel was ineffective for

failing to file a motion to dismiss because the prosecution presented no proof that.

he was informed about postrelease control at his original ser_rtcr_ming hearing. -

However, in Jort.i._zm’s second assignment of gtror, we determ'i.nadrthat' there Awas
sufficient evidence for Jordan to be convicled of escape. As aresult, there isnota
reasongble probability that the outcome of the trial would be different but for rial
counsel’s failure to file a motion to dismiss.

- {946} Thixd, Jordan claims that trial counsel was ineffective for failing to
object to hearsﬁy evidence including Patrolman Zachariag® testimony that: Cindy
stated that Jordan had not been staying at her residence; about an e-mail he

received regarding an snonymous call about where Jordan had been residing; and

" that Cindy told him that Jordan needed help. In addition, Jordan claims that

Patrolman Cox testified regarding a neighbot’s statements and trial counsel was
ineffective for not objecting. Finally, Jordan claims that trial counsel was
ineffective for failing to object when the maintenance manager testified that a
peighbor said Jordan and his fémily moved, and that he had never seen Jordan at

the residence.

i8
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{947} Hearsay evidence is defined as “a statement, other than one made by
the declarant while testifying at the trial or hearing, offered in evidence to prove
the truth of the matter asserted.” EvidR. 801(C). However, the aforementioned
evidence does nc;t constituts hearsay evidence as the evidence was ot admitted to
prove the truth of the matter asserted, buf rather, to show why Hecker and the
pelice officers took the steps that they did.

{4148} In addition, Jordan has failed to esiablish that the outcome 61‘ his trial
would have beer different but for the aforementioned testimony.

{ﬁi49} Fourth, Jordan mainfaing that his trial ccmnsel_. ﬁfas ineffective for
failing to object to irrelevant and prejudicial evidence. Jordan maintains that the
bill of particulars provided that the most serious offense that he was convicted of
was a fifth degree felony, but the jury instructions and the written verdict form
stated that the most serious offense was a fourth depree felony. JYordan also
maintains that the bill of particulars did not include anything about him failing to
inform Hecker about a new address, and trial counsel was ineffective for failing to
object. in addition, Jordan maintains that trial counsel failed to object when the
prosecution asked whether any of Hecker’s other parolees had any difficulty
reporting at the new Jocation. Finally, Jordan maintains that trial counsel was
ineffective for failing to object to Cindy’s testimony, on cross-examination, that

she fold Hecker that she thought that Jordan was using drugs again.
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{§50} Under the escapé statute, the level of offense depends upon the level
of the offense with which the defendant was under confinement when he escaped.
See R.C. 2921.34. Regardless of whether Jordan was under detention because of
a fourth degree offense or a fifth degree offense, the crime of escape would
constitute a third degree felony, R.C. 2921.34(0)('2]‘(13). Thus, Jorden has not ._
shown that thexe is a reasonable probabili‘ty that, but for his trial counsel’s
performance, that the result of his proceeding would have been different.

{51} Further, the fact that trial counse{ failed to object on the basis that
the bill of particulars does not contain anything about Jordan failing to inform his
patole officer about changing his residence does not establish ineffective
assistance of counsel in this case. Jordan tesfified that he failed to report, as
required, on July 18th and in August, and this conduct is sufficient for an escape
conﬁiction. Thus, Jordan has failed to show that the outcome of his trial wounld
have been different, but for, his trial counsel’s conduct,

{952} Finally, Jordan has failed to demonstrate that but for his trial
counsel’s failure to object regarding Cindy’s testimony the result of his trial
would have been different, Thus, Jordan has failed to establish that he was
provided ineffective assistance of irial counsel.

{953} Jordan’s fifth assignment of error is overruled.
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- {§54} Having found no error prejudicial to appellant herein, in the
particulars assigned and argued, we affirm the judgment of the trial court.
Judgment Affirmed.
WILLAMOWSKI and ROGERS, L.J., concur.
filr
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AMENDMENTS TO THE CONSTITUTION OF THE UNITED STATES
AMENDMENT V

No person shall be held to answer for a capital, or otherwise infamous crime,
unless on a presentment or indictment of a Grand Jury, except in cases arising in the land
or naval forces, or in the Militia, when in actual service in time of War or public danger;
nor shall any person be subject for the same offence to be twice put in jeopardy of life or
limb; nor shall be compelled in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.

A-29




AMENDMENT TO THE CONSTITUTION OF THE UNITED STATES

AMENDMENT VI

In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury of the State and district wherein the crime shall have
been committed, which district shall have been previously ascertained by law, and to be
informed of the nature and cause of the accusation; to be confronied with the witnesses
against him; to have compulsory process for obtaining WItnesses in his favor, and to
have the Assistance of Counsel for his defence.
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AMENDMENT XIV

- Section 1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of
life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

Section 2. Representatives shall be apportioned among the several States
according to their respective numbers, counting the whole number of persons in each
State, excluding Indians not taxed. But when the right to vote at any election for the
choice of electors for President and Vice President of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the
members of the Legislature thereof, is denied to any of the male inhabitants of such
State, being twenty-one years of age, and citizens of the United States, or in any way
abridged, except for participation in rebellion, or other crime, the basis of representation
therein shall be reduced in the proportion which the number of such male citizens shall
bear to the whole number of male citizens twenty-one years of age in such State.

Section 3. No person shall be a Senator or Representative in Congress, or
elector of President and Vice President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a member
of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution
of the United States, shall have engaged in insurrection or rebellion against the same,
or given aid or comfort to the enemies thereof. But Congress may by a vote of two-
thirds of each House, remove such disability.

Section 4. The validity of the public debt of the United States, authorized by law,
including debts incurred for payment of pensions and bounties for services in
.suppressing insurrection or rebellion, shall not be questioned. But neither the United
States nor any State shall assume or pay any debt or obligation incurred in aid of
insurrection or rebellion against the United States, or any claim or the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held
illegal and void.

Section 5. The Congress shall have power to enforce, by appropriate legisiation,
the provisions of this article.
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§ 2901.05. Burden and degree of proof; presumption concerning self-defense or defense of another; jury instructions
concertiing reasonable doubt

(A) Every person accused of an offense is presumed innocent until proven guilty beyond a reasonable doubt, and the
burden of proof for all elements of the offense is upon the prosecution. The burden of going forward with the evidence
of an affirmative defense, and the burden of proof, by a preponderance of the evidence, for an affirmative defense, is
upon the accused.

(B) (1) Subject to division (B)(2) of this section, a person is presumed to have acted in self defense or defense of
another when using defensive force that is intended or likely to cause death or great bodily harm to another if the person
against whom the defensive force is used is in the process of unlawfully and without privilege to do so entering, or has
unlawfully and without privilege to do so entered, the residence or vehicle occupied by the person using the defensive
force.

(2) (a) The presumption set forth in division (B)(1) of this section does not apply if the person against whom the
defensive force is used has a right to be in, or is a lawful resident of, the residence or vehicle.

(b) The presumption set forth in division (B)(1) of this section does not apply if the person who uses the defen-
sive force uses it while in a residence or vehicle and the person is unlawfully, and without privilege to be, in that resi-
dence or vehicle.

(3) The presumption set forth in division (B)(1) of this section is a rebuttable presumption and may be rebutted by
a preponderance of the evidence.

(C) As part of its charge to the jury in a criminal case, the court shall read the definitions of "reasonable doubt” and
"proof beyond a reasonable doubt," contained in division (D) of this section.

(D) As used in this section,:
(1) An "affirmative defense" is either of the following:
(a) A defense expressly designated as affirmative;

(b) A defense involving an excuse or justification peculiarly within the knowledge of the accused, on which the
accused can fairly be required to adduce supporting evidence.

(2) "Dwelling" means a building or conveyance of any kind that has a roof over it and that is designed to be oc-
cupied by people lodging in the building or conveyance at night, regardless of whether the building or conveyance is
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temporary or permanent or is mobile or immobile. As used in this division, a building or conveyance includes, but is not
limited to, an attached porch, and a building or conveyance with a roof over it includes, but is not limited to, a tent.

(3) "Residence" means a dwelling in which a person resides either temporarily or permanently or is visiting as a
guest.

(4) "Vehicle" means a conveyance of any kind, whether or not motorized, that is designed to transport people or
property.

(E) "Reasonable doubt" is present when the jurors, after they have carefully considered and compared all the evi-
dence, cannot say they are firmly convinced of the truth of the charge. It is a doubt based on reason and common sense.
Reasonable doubt is not mere possible doubt, because everything relating to human affairs or depending on moral evi-
dence is open to some possible or imaginary doubt. "Proof beyond a reasonable doubt” is proof of such character that an
ordinary person would be willing to rely and act upon it in the most important of the person's own affairs.

HISTORY:
134 v H 511 (Eff 1-1-74); 137 v B 1168. Eff 11-1-78; 152 v S 184, § 1, eff. 9-5-08.
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§ 2921.01. Definitions

As used in sections 2921.01 to 2921.45 of the Revised Code:

(A) "Public official” means any elected or appointed officer, or employee, or agent of the state or any political
subdivision, whether in a temporary or permanent capacity, and includes, but is not limited to, legislators, judges, and
faw enforcement officers.

{B) "Public servant” means any of the following:
(1) Any public official;

(2) Any person performing ad hoc a governmental function, including, but not limited to, a juror, member of a
temporary commission, master, arbitrator, advisor, or consultant;

(3) A person who is a candidate for public office, whether or not the person is elected or appointed to the office
for which the person is a candidate. A person is a candidate for purposes of this division if the person has been nomi-
nated according to law for election or appointment to public office, or if the person has filed a petition or petitions as
required by law to have the person's name placed on the ballot in a primary, general, or special election, or if the person
campaigns as a write-in candidate in any primary, general, or special election.

(C) "Party official" means any person who holds an elective or appointive post in a political party in the United
States or this state, by virtue of which the person directs, conducts, or participates in directing or conducting party af-
fairs at any level of responsibility.

(D) "Official proceeding” means any procseding betfore a legislative, judicial, administrative, or other govern-
mental agency or official authorized to take evidence under oath, and includes any proceeding before a referee, hearing
examiner, commissioner, notary, or other person taking testimony or a deposition in connection with an official pro-
ceeding,

(E) "Detention" means arrest; confinement in any vehicle subsequent to an arrest; confinement in any public or
private facility for custody of persons charged with or convicted of crime in this state or another state or under the laws
of the United States or alleged or found to be a delinquent child or unruly child in this state or another state or under the
laws of the United States; hospitalization, institutionalization, or confinement in any public or private facility that is
ordered pursuant to or under the authority of section 2945.37, 2945.371 [2945.37.1], 2945.38, 2945.39, 294540,
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2945.40] [2945.40.1], or 2945.402 [2945.40.2] of the Revised Code; confinement in any vehicle for transportation to or
from any facility of any of those natures; detention for extradition or deportation; except as provided in this division,
supervision by any employee of any facility of any of those natures that is incidental fo hospitalization, institutionaliza-
tion, or confinement in the facility but that occurs outside the facility; supervision by an employee of the department of
rehabilitation and correction of a person on any type of release from a state correctional institution; or confinement in
any vehicle, airplane, or place while being returned from outside of this state into this state by a private person or entity
pursuant to a contract entered into under division (E) of section 311.29 of the Revised Code or division (B) of section
5149.03 of the Revised Code. For a person confined in a county jail who participates in a county jail industry program
pursuant to section 5147.30 of the Revised Code, "detention" includes time spent at an assigned work site and going to
and from the work site.

(F) "Detention facility” means any public or private place used for the confinement of a person charged with or
convicted of any crime in this state or another state or under the laws of the United States or alleged or found to be a
delinquent child or unruly child in this state or another state or under the laws of the United States.

(G) "Valuable thing or valuable benefit” includes, but is not limited to, a contribution. This inclusion does not in-
dicate or imply that a contribution was not included in those terms before September 17, 1986.

T

(H) "Campaign committee," "contribution,” "political action committee," "legislative campaign fund,
party,” and "political contributing entity” have the same meanings as in section 3517.01 of the Revised Code.

political

(I} "Provider agreement" and "medical assistance program" have the same meanings as in section 2913.40 of the
Revised Code.
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§ 2921.34. Escape

{(A) (1) No person, knowing the person is under detention or being reckless in that regard, shall purposely break or
attempt to break the detention, or purposely fail to return to detention, either following temporary leave granted for a
specific purpose or limited period, or at the time required when serving a sentence in intermittent confinement.

(2) () Division (AX2)(b) of this section applies to any person who is sentenced to a prison term pursuant to divi-
sion (A)(3) or (B) of section 2971.03 of the Revised Code.

(b) No person to whom this division applies, for whom the requirement that the entire prison term imposed
upon the person pursuant to division (A)(3) or (B) of section 2971.03 of the Revised Code be served in a state correc-
tional institution has been modified pursuant to section 2971.05 of the Revised Code, and who, pursuant to that modifi-
cation, is restricted to a geographic area, knowing that the person is under a geographic restriction or being reckless in
that regard, shall purposely leave the geographic area to which the restriction applies or purposely fail to return to that
geographic area following a temporary leave granted for a specific purpose or for a limited period of time.

(B) Irregularity in bringing about or maintaining detention, or lack of jurisdiction of the committing or detaining
authority, is not a defense to a charge under this section if the detention is pursuant to judicial order or in a detention
facility. In the case of any other detention, regularity or lack of jurisdiction is an affirmative defense only if either of
the following occurs:

(1) The éscape involved no substantial risk of harm to the person or property of another.
(2) The detaining authority knew or should have known there was no legal basis or authority for the detention.
{C) Whoever violates this section is guilty of escape.

(1) If the offender, at the time of the commission of the offense, was under detention as an alleged or adjudicated
delinguent child or unruly child and if the act for which the offender was under detention would not be a felony if com-
mitted by an adult, escape is a misdemeanor of the first degree.

(2) If the offender, at the time of the commission of the offense, was under detention in any other manner or if the
offender is a person for whom the requirement that the entire prison term imposed upon the person pursuant to division
(A)(3) or (B) of section 2971.03 of the Revised Code be served in a state correctional institution has been modified pur-
suant to section 2971.05 of the Revised Code, escape is one of the following:

(a) A felony of the second degree, when the most serious offense for which the person was under detention or
for which the person had been sentenced to the prison term under division (A)(3}, (BX1)(a), (b), or (c), (B)}2)(a), (b), or
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(€}, or (BY(3Xa), (b), (c), or (d} of section 2971.03 of the Revised Code is aggravated murder, murder, or a felony of the
first or second degree or, if the person was under detention as an alleged or adjudicated delinquent child, when the most
serious act for which the person was under detention would be aggravated murder, murder, or a felony of the first or
second degree if committed by an adult;

(b) A felony of the third degree, when the most serious offense for which the person was under detention or for
which the person had been sentenced to the prison term under division (A)(3), (B)(1)(a), (b), or (c). (B)2)(a), (b), or (c),
or (BY(3)a), (b), (c), or (d) of section 2971.03 of the Revised Code is a felony of the third, fourth, or fifth degree or an
unclassified felony or, if the person was under detention as an alleged or adjudicated delinquent child, when the most
serious act for which the person was under detention would be a felony of the third, fourth, or fifth degree or an unclas-
sified felony if committed by an adult; '

(c) A felony of the fifth degres, when any of the following applies:
(i) The most serious offense for which the person was under detention is a misdemeanor.

(ii) The person was found not guilty by reason of insanity, and the person's detention consisted of hospitaliza-
tion, institutionalization, or confinement in a facility under an order made pursuant to or vider authority of section
2945.40, 2945.401 [2945.40.1], or 2945.402 [2945.40.2] of the Revised Code.

(d) A misdemeanor of the first degree, when the most serious offense for which the person was under detention
is a misdemeanor and when the person fails to return to detention at a specified time following temporary leave granted
for a specific purpose or limited period or at the time required when serving a sentence in intermittent confinement.
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§ 2929.19. Sentencing hearing

(A) The court shall hold a sentencing hearing before imposing a sentence under this chapter upon an offender who
was convicted of or pleaded guilty to a felony and before resentencing an offender who was convicted of or pleaded
guilty to a felony and whose case was remanded pursuant to section 2953.07 or 2953.08 of the Revised Code. At the
hearing, the offender, the prosecuting attorney, the victim or the victim's representative in accordance with section
2930. 14 of the Revised Code, and, with the approval of the court, any other person may present information relevant to
the imposition of sentence in the case. The court shall inform the offender of the verdict of the jury or finding of the
court and ask the offender whether the offender has anything to say as to why sentence should not be imposed upon the
offender.

(B) (1) At the sentencing hearing, the court, before imposing sentence, shall consider the record, any information
presented at the hearing by any person pursuant to division (A) of this section, and, if one was prepared, the presentence
investigation report made pursuant to section 2951.03 of the Revised Code or Criminal Rule 32,2, and any victim impact
statement made pursuant to section 2947.051 [2947.05.1] of the Revised Code.

(2) The court shall impose a sentence and shall make a finding that gives its reasons for selecting the sentence
imposed in any of the following circumstances:

(a) Unless the offense is a violent sex offense or designated homicide, assault, or kidnapping offense for which
the court is required to impose sentence pursuant to division (G) of section 2929. 14 of the Revised Code, if it imposes a
prison term for a felony of the fourth or fifth degree or for a felony drug offense that is a violation of a provision of
Chapter 2925. of the Revised Code and that is specified as being subject to division (B) of section 2929.13 of the Re-
vised Code for purposes of sentencing, its reasons for imposing the prison term, based upon the overriding purposes and
principles of felony sentencing set forth in section 2929.11 of the Revised Code, and any factors listed in divisions
(B)(1)(a) to (i) of section 2929.13 of the Revised Code that it found to apply relative to the offender.

(b) If it does not impose a prison term for a felony of the first or second degree or for a felony drug offense that
is a violation of a provision of Chapter 2925. of the Revised Code and for which a presumption in favor of a prison term
is specified as being applicable, its reasons for not imposing the prison term and for overriding the presumption, based
upon the overriding purposes and principles of felony sentencing set forth in section 2929.11 of the Revised Code, and
the basis of the findings it made under divisions (D)(1) and (2) of section 2929.13 of the Revised Code.

(c) If it imposes consecutive sentences under section 2929. 14 of the Revised Code, its reasons for imposing the
consecutive seniences;
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(d) If the sentence is for one offense and it imposes a prison term for the offense that is the maximum prison
term allowed for that offense by division {A) of section 2929.14 of the Revised Code or section 2929.142 [2929.14.2] of
the Revised Code, its reasons for imposing the maximum prison term;

(e) I the sentence is for two or more offenses arising out of a single incident and it imposes a prison term for
those offenses that is the maximum prison term allowed for the offense of the highest degree by division (A) of section
2929.14 of the Revised Code or section 2929.142 [2929.14.2] of the Revised Code, its reasons for imposing the maxi-
mum prison term.

{(3) Subject to division (B)(4) of this section, if the sentencing court determines at the sentencing hearing that a
prison term is necessary or required, the court shall do all of the following:

(a) Impose a stated prison term and, if the court imposes a mandatory prison term, notify the offender that the
prison term is a mandatory prison term;

(b) In addition to any other information, include in the sentencing entry the name and section reference to the
offense or offenses, the sentence or sentences imposed and whether the sentence or sentences contain mandatory prison
terms, if sentences are imposed for multiple counts whether the sentences are to be served concurrently ot consecu-
tively, and the name and section reference of any specification or specifications for which sentence is imposed and the
sentence or sentences imposed for the specification or specifications;

(c) Notify the offender that the offender will be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the first degree or second degree, for a felony
sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the of-
fender caused or threatened to cause physical harm to a person, If a court imposes a sentence including a prison term of
a type described in division (B)(3)(c) of this section on or after July 11, 2006, the failure of a court to notify the offender
pursuant to division (B}3)(c) of this section that the offender will be supervised under section 2967.28 of the Revised
Code after the offender leaves prison or to include in the judgment of conviction entered on the journal a statement to
that effect does not negate, limit, or otherwise affect the mandatory period of supervision that is required for the of-
fender under division (B) of section 2967.28 of the Revised Code. Section 2929.191 [2929.19.1] of the Revised Code
applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type described in division
(B)(3)(c) of this section and failed to notify the offender pursuant to division (B)(3)}c) of this section regarding post-
release control or to include in the judgment of conviction entered on the journal or in the sentence a statement regard-
ing post-release control.

(d) Notify the offender that the offender may be supervised under section 2967.28 of the Revised Code after the
offender leaves prison if the offender is being sentenced for a felony of the third, fourth, or fifth degree that is not sub-
ject to division (B)(3X<) of this section, Section 2929.191 [2929.19.1] of the Revised Code applies if, prior to July 11,
2006, a court imposed a sentence including a prison term of a type described in division (B)(3)(d) of this section and
failed to notify the offender pursuant to division (B)(3)(d) of this section regarding post-release control or to include in
the judgment of conviction entered on the journal or in the sentence a statement regarding post-release control.

(e) Notify the offender that, if a period of supervision is imposed following the offender's release from prison,
as described in division (B)(3)(c) or {d) of this section, and if the offender violates that supervision or a condition of
post-release control imposed under division (B) of section 2967.131 [2967.13.1] of the Revised Code, the parole board
may impose a prison term, as part of the sentence, of up to one-half of the stated prison term originally imposed upon
the offender. If a court imposes a sentence including a prison term on or after July 11, 2006, the failure of a court to
notify the offender pursuant to division (B)(3)(e) of this section that the parole board may impose a prison term: as de-
scribed in division (B)(3)(e) of this section for a violation of that supervision or a condition of post-release control im-
posed under division (B) of section 2967.131 {2967.13.1] of the Revised Code or to include in the judgment of convic-
tion entered on the journal a statement to that effect does not negate, limit, or otherwise affect the authority of the parole
board to so impose a prison term for a violation of that nature if, pursuant to division (D)(1) of section 2967.28 of the
Revised Code, the parole board notifies the offender prior to the offender's release of the board's authority to so impose
a prison term. Section 2929191 f2929.19.1] of the Revised Code applies if, prior to July 11, 2006, a court imposed a
sentence including a prison term and failed to notify the offender pursuant to division (B)(3)(e) of this section regarding
the possibility of the parole board imposing a prison term for a violation of supervision or a condition of post-release
control.
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() Require that the offender not ingest or be injected with a drug of abuse and submit to random drug testing as
provided in section 341.26, 753.33, or 5120.63 of the Revised Code, whichever is applicable to the offender who is serv-
ing a prison term, and require that the results of the drug test administered under any of those sections indicate that the
offender did not ingest or was not injected with a drug of abuse.

(4) (2) The court shall include in the offender's sentence a statement that the offender is a tier I1I sex of-
fender/child-victim offender, and the court shall comply with the requirements of section 2950.03 of the Revised Code if
any of the following apply:

(i)} The offender is being sentenced for a violent sex offense or designated homicide, assault, or kidnapping of-
fense that the offender committed on or after January 1, 1997, and the offender is adjudicated a sexually violent predator
in relation to that offense.

(ii) The offender is being sentenced for a sexually oriented offense that the offender committed on or after
January 1, 1997, and the offender is a tier III sex offender/child-victim offender relative to that offense.

(iii) The offender is being sentenced on or after July 31, 2003, for a child-victim oriented offense, and the of-
fender is a tier 11} sex offender/child-victim offender relative to that offense.

(iv) The offender is being sentenced under section 2971.03 of the Revised Code for a violation of division
(AX1)(b) of section 2907.02 of the Revised Code committed on or after January 2, 2007.

(v) The offender is sentenced to a term of life without parole under division (B) of section 2907.02 of the Re-
vised Code.

{vi) The offender is being sentenced for attempted rape committed on or after January 2, 2007, and a specifi-
cation of the type described in section 2941.1418 [2941.14.18], 29411419 [2941.14.19], or 2941.1420 [2941.14.20] of
the Revised Code.

(vii) The offender is being sentenced under division (B)}(3)(a), (b}, {c), or (d) of section 2971.03 of the Revised
Code for an offense described in those divisions committed on or after January 1, 2008.

(b) Additionally, if any criterion set forth in divisions (B)(4)(a)(i} to (vii) of this section is satisfied, in the cir-
cumstances described in division (G) of section 2929.14 of the Revised Code, the court shall impose sentence on the
offender as described in that division.

(5) If the sentencing court determines at the sentencing hearing that a community control sanction should be im-
posed and the court is not prohibited from imposing a community control sanction, the court shall impose a community
control sanction. The court shall notify the offender that, if the conditions of the sanction are violated, if the offender
commits a violation of any law, or if the offender leaves this state without the permission of the court or the offender's
probation officer, the court may impose a longer time under the same sanction, may impose a more restrictive sanction,
or may impose a prison term on the offender and shall indicate the specific prison term that may be imposed as a sanc-
tion for the violation, as selected by the court from the range of prison terms for the offense pursuant to section 2929.14
of the Revised Code.

(6) Before imposing a financial sanction under section 2929.18 of the Revised Code or a fine under section
2929.32 of the Revised Code, the court shall consider the offendet's present and future ability to pay the amount of the
sanction or fine.

(7) If the sentencing court sentences the offender to a sanction of confinement pursuant to section 2929. I4or
2929.16 of the Revised Code that is to be served in a local detention facility, as defined in section 2929.36 of the Revised
Code, and if the local detention facility is covered by a policy adopted pursuant to section 307.93, 341.14, 341 19,
341.21,341.23, 753.02, 753.04, 753.16, 2301.56, ot 2947.19 of the Revised Code and section 2929.37 of the Revised
Code, both of the following apply:

(a) The court shall specify both of the following as part of the sentence:

(i) If the offender is presented with an itemized bill pursuant to section 2929.37 of the Revised Code for pay-
raent of the costs of confinement, the offender is required to pay the bill in accordance with that section.
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(ii) If the offender does not dispute the bill described in division (B){(7)(a)(i) of this section and does not pay
the bill by the times specified in section 2929.37 of the Revised Code, the clerk of the court may issue a certificate of
judgment against the offender as described in that section.

(b) The sentence antomatically includes any certificate of judgment issued as described in division (B} 7)(a)(ii)
of this section.

(8) The failure of the court to notify the offender that a prison term is 2 mandatory prison term pursuant to divi-
sion (B)(3)(a) of this section or to include in the sentencing entry any information required by division (B)(3)(b) of this
section does not affect the validity of the imposed sentence or sentences. If the sentencing court notifies the offender at
the sentencing hearing that a prison term is mandatory but the sentencing entry does not specify that the prison term is
mandatory, the court may complete a corrected journal entry and send copies of the corrected entry to the offender and
the department of rehabilitation and correction, or, at the request of the state, the court shall complete a corrected jour-
nal entry and send copies of the corrected entry to the offender and department of rehabilitation and correction.

(C) (1) If the offender is being sentenced for a fourth degree felony OVI offense under division (G)(1) of section
2929,13 of the Revised Code, the court shall impose the mandatory term of local incarceration in accordance with that
division, shall impose a mandatory fine in accordance with division (B)(3) of section 2929. 18 of the Revised Code, and,
in addition, may impose additional sanctions as specified in sections 2929.15, 292916, 292917, and 2929 18 of the
Revised Code. The court shall not impose a prison term on the offender except that the court may impose a prison term
upon the offender as provided in division (A)(1) of section 2929.13 of the Revised Code.

(2) If the offender is being sentenced for a third or fourth degree felony OVI offense under division (G){2) of sec-
tion 2929.13 of the Revised Code, the court shall impose the mandatory prison term in accordance with that division,
shall impose a mandatory fine in accordance with division (B)(3) of section 2929 18 of the Revised Code, and, in addi-
tion, may impose an additional prison term as specified in section 2929. 14 of the Revised Code. In addition to the man-
datory prison term or mandatory prison term and additional prison term the court imposes, the court also may impose a
commuhity control sanction on the offender, but the offender shall serve all of the prison terms so imposed prior to serv-
ing the community control sanction.

(D) The sentencing court, pursuant to division (K) of section 2929. 14 of the Revised Code, may recommend place-
ment of the offender in a program of shock incarceration under section 5120.031 {3120.03.1] of the Revised Code or an
intensive program prison under section 5120.032 [5120.03.2] of the Revised Code, disapprove placement of the of-
fender in a program or prison of that nature, or make no recommendation. If the court recommends or disapproves
placement, it shall make a finding that gives its reasons for its recommendation or disapproval.
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§ 2929.21. Overriding purposes of misdemeanor sentencing; discrimination prohibited

(A) A court that sentences an offender for a misdemeanor or minor misdemeanor violation of any provision of the
Revised Code, or of any municipal ordinance that is substantially similar to a misdemeanor or minor misdemeanor vio-
lation of a provision of the Revised Code, shall be guided by the overriding purposes of misdemeanor sentencing. The
overriding purposes of misdemeanor sentencing are to protect the public from future crime by the offender and others
and to punish the offender. To achieve those purposes, the sentencing court shall consider the impact of the offense
upon the victim and the need for changing the offender's behavior, rehabilitating the offender, and making restitution to
the victim of the offense, the public, or the victim and the public.

(B) A sentence imposed for a misdemeanor or minor misdemeanor violation of a Revised Code provision or for a
violation of @ municipal ordinance that is subject to division (A) of this section shall be reasonably calculated to achieve
the two overriding purposes of misdemeanor sentencing set forth in division (A) of this section, commensurate with and
not demeaning to the seriousness of the offender's conduct and its impact upon the victim, and consistent with sentences
tmposed for similar offenses committed by similar offenders.

{(C) A court that imposes a sentence upon an offender for a misdemeanor or minor misdemeanor violation of a Re-
vised Code provision or for a violation of a municipal ordinance that is subject to division (A) of this section shali not
base the sentence upon the race, ethnic background, gender, or religion of the offender.

(D) Divisions (A) and (B) of this section shall not apply to any offense that is disposed of by a traffic violations bu-
reau of any court pursuant to Traffic Rule 13 and shall not apply to any violation of any provision of the Revised Code
that is a minor misdemeanor and that is disposed of without a court appearance. Divisions (A) to (C) of this section do
not affect any penalties established by a municipal corporation for a violation of its ordinances.
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§ 2967.28. Period of post-release control for certain offenders; sanctions; proceedings upon violation

(A) As used in this section:
(1) "Monitored time" means the monitored time sanction specified in section 2929.17 of the Revised Code.

(2) "Deadly weapon” and "dangerous ordnance” have the same meanings as in section 2923.11 of the Revised
Code.

(3) "Felony sex offense” means a violation of a section contained in Chapter 2907. of the Revised Code that is a
felony.

(B) Each sentence to a prison term for a felony of the first degree, for a felony of the second degree, for a felony
sex offense, or for a felony of the third degree that is not a felony sex offense and in the commission of which the of
fender caused or threatened to cause physical harm to a person shall include a requirement that the offender be subject
to a period of post-release control imposed by the parole board after the offendet's release from imprisonment. 1f a court
imposes a sentence including a prison term of a type described in this division on or after July 11, 2006, the failure of a
sentencing court to notify the offender pursnant to division (B)(3)(c) of section 2929.19 of the Revised Code of this re-
quirement or to inchade in the judgment of conviction entered on the journal a statement that the offender's sentence
includes this requirement does not negate, limit, or otherwise affect the mandatory period of supervision that is required
for the offender under this division. Section 2929.191 [2929.19. 1] of the Revised Code applies if, prior to July 11, 2006,
a court imposed a sentence including a prison term of a type described in this division and failed to notify the offender
pursuant to division (B)(3){c) of section 2929.19 of the Revised Code 1egarding post-release control or to include in the
judgment of conviction entered on the journal or in the sentence pursuant to division (F)(1) of section 2929.14 of the
Revised Code a statement regarding post-release control. Unless reduced by the parole board pursuant to division (D) of
this section when authorized under that division, a period of post-release control required by this division for an of-
fender shall be of one of the following periods:

(1) For a felony of the first degree or for a felony sex offense, five years;
(2) For a felony of the second degree that is not a felony sex offense, three years;

(3) For a felony of the third degree that is not a felony sex offense and in the commission of which the offender
caused or threatened physical harm to a person, three years.

(C) Any sentence to a prison term for a felony of the third, fourth, or fifth degree that is not subject to division
(B)(1) or (3) of this section shall include a requirement that the offender be subject to a period of post-release control of
up to three years after the offender's release from imprisonment, if the parole board, in accordance with division (D) of
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this section, determines that a period of post-release control is necessary for that offender. Section 2029191 [2929.19.1]
of the Revised Code applies if, prior to July 11, 2006, a court imposed a sentence including a prison term of a type de-
scribed in this division and failed to notify the offender pursuant to division (B)(3)(d) of section 2929.1 9 of the Revised-
Code regarding post-release control or to include in the judgment of conviction entered on the journal or in the sentence
pursuant to division (F)(2) of section 2929.14 of the Revised Code a statement regarding post-release control. Pursuant
to an agreement entered into under section 2967.29 of the Revised Code, a court of common pleas or parole board may
impose sanctions or conditions on an offender who is placed on post-release control under this division.

(D) (1) Before the prisoner is released from imprisonment, the parole board or, pursuant to an agreement under sec-
tion 2967.29 of the Revised Code, the court shall impose upon a prisoner described in division (B) of this section, may
impose upon a prisoner described in division (C) of this section, and shall impose upon a prisoner described in division
(B)(2)(b) of section 5120.031 [5120.03.1] or in division (B)(1) of section 5120.032 [5120.03.2] of the Revised Code,
one or more post-release control sanctions to apply during the prisoner's period of post-release control. Whenever the
board or court imposes one or more post-release control sanctions upon a prisoner, the board or court, in addition to
imposing the sanctions, also shall include as a condition of the post-release control that the offender not leave the state
without permission of the court or the offender’s parole or probation officer and that the offender abide by the law. The
board or court may impose any other conditions of release under a post-release control sanction that the board or court
considers appropriate, and the conditions of release may include any community residential sanction, community non-
residential sanction, or financial sanction that the sentencing court was authorized to impose pursuant to sections
2029.16,2929.17, and 2929.18 of the Revised Code. Prior to the release of a prisoner for whom it will impose one or
more post-release control sanctions under this division, the parole board or court shall review the prisonet’s criminal
history, all juvenils court adjudications finding the prisoner, while a juvenile, to be a delinquent child, and the record of
the prisoner's conduct while imprisoned. The parole board or court shall consider any recommendation regarding post-
release control sanctions for the prisoner made by the office of victims' services. After considering those materials, the
board or court shall determine, for a prisoner described in division (B} of this section, division (B)(2)(b) of section
5120.031 [5120.03.1], or division (B)(1) of section 5120.032 {5120.03.2] of the Revised Code, which post-release con-
trol sanction or combination of post-release control sanctions is reasonable under the circumstances or, for a prisoner
described in division (C) of this section, whether a post-release control sanction is necessary and, if so, which post-
release conirol sanction or combination of post-release control sanctions is reasonable under the circumstances. In the
case of a prisoner convicted of a felony of the fourth or fifth degree other than a felony sex offense, the board or court
shall presume that monitored time is the appropriate post-release control sanction unless the board or court determines
that a more restrictive sanction is warranted. A post-release control sanction imposed under this division takes effect
upon the prisonet's release from imprisonment.

Regardless of whether the prisoner was sentenced to the prison term prior to, on, or after July 11, 2006, prior to
the release of a prisoner for whom it will impose one or more post-release control sanctions under this division, the pa-
 role board shall notify the prisoner that, if the prisoner violates any sanction so imposed or any condition of post-release
control described in division (B) of section 2967.131 {2967.13.1] of the Revised Code that is imposed on the prisoner,
the parole board may impose a prison term of up to one-half of the stated prison term originally imposed upon the pris-

oner.

(2) At any time after a prisoner is released from imprisonment and during the period of post-release control appli-
cable to the releasee, the adult parole authority or, pursuant to an agreement under section 2967.29 of the Revised Code,
the court may review the releasee’s behavior under the post-refease control sanctions imposed upon the releasee under
this section. The authority or court may determine, based upon the review and in accordance with the standards estab-
fished under division (E) of this section, that a more restrictive or a less restrictive sanction is appropriate and may im-
pose a different sanction. The authority also may recommend that the parole board or court increase or reduce the dura-
tion of the period of post-release control imposed by the court. If the authority recommends that the board or court in-
crease the duration of post-release control, the board or court shall review the releasee’s behavior and may increase the
duration of the period of post-release control imposed by the court up to eight years. If the authority recommends that
the board or court reduce the duration of control for an offense described in division (B) or (C) of this section, the board
or court shall review the releasee's behavior and may reduce the duration of the period of control imposed by the court.
In no case shall the board or court reduce the duration of the period of control imposed for an offense described in divi-
sion (B)(1) of this section to a period less than the length of the stated prison term originally inmiposed, and in no case
shall the board or court permit the releasce to leave the state without permission of the court or the releasee’s parole or
probation officer,
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. (E) The department of rehabilitation and correction, in accordance with Chapter 119. of the Revised Code, shall
adopt rules that do all of the following:

(1) Establish standards for the imposition by the parole board of post-release contro] sanctions under this section
that are consistent with the overriding purposes and sentencing principles set forth in section 2929.11 of the Revised
Code and that are appropriate to the needs of releasees;

(2) Establish standards by which the parole board can determine which prisoners described in division (C) of this
section should be placed under a period of post-release control;

(3) Establish standards to be used by the parole board in reducing the duration of the period of post-release con-
trol imposed by the court when authorized under division (D) of this section, in imposing a more restrictive post-relcase
control sanction than monijtored time upon a prisoner convicted of a felony of the fourth or fifth degree other than a fel-
ony sex offense, or in imposing a less restrictive control sanction upon a releasee based on the releasee's activities in-
cluding, but not limited to, remaining free from criminal activity and from the abuse of alcohol or other drugs, success-
fully participating in approved rehabilitation programs, maintaining employment, and paying restitution to the victim or
meeting the terms of other financial sanctions;

(4) Establish standards to be used by the adult parole authority in modifying a releasee's post-release control sanc-
tions pursuant to division (D)(2) of this section;

(5) Establish standards to be used by the adult parole authority or parole board in imposing further sanctions un-
der division (F) of this section on releasees who violate post-release control sanctions, including standards that do the
following:

(a) Classify violations according to the degree of seriousness;

(b) Define the circumstances under which formal action by the parole board is warranted;

(c) Govern the use of evidence at violation hearings;

(d) Ensure procedural due process to an alleged violator;

(&) Prescribe nonregidential community control sanctions for most misdemeanor and technical violations;
() Provide procedures for the return of a releasee to imprisonment for violations of post-release control.

(F) (1) Whenever the parole board imposes one ot more post-release control sanctions upon an offender under this
section, the offender upon release from imprisonment shall be under the general jurisdiction of the adult parole authority
and generally shall be supervised by the field services section through its staff of parole and field officers as described
in section 5149.04 of the Revised Code, as if the offender had been placed on parole. If the offender upon release from
imprisonment violates the post-release control sanction or any conditions described in division (A) of section 2967.131
[2967.13.1] of the Revised Code that are imposed on the offender, the public or private person or entity that operates or
administers the sanction or the program or activity that comprises the sanction shall report the violation directly to the
adult parole authority or to the officer of the authority who supervises the offender. The authority's officers may treat
the offender as if the offender were on parole and in violation of the parole, and otherwise shall comply with this sec-
tion.

(2) If the adult parole authority or, pursuant to an agreement under section 2967.29 of the Revised Code, the court
determines that a releasee has violated a post-release control sanction or any conditions described in division (A) of
section 2967.131 [2967.13.1] of the Revised Code imposed upon the releasee and that a more restrictive sanction is ap-
propriate, the authority or court may impose a more restrictive sanction upon the releasee, in accordance with the stan-
dards established under division (E) of this section or in accordance with the agreement made under section 2967.29 of
the Revised Code, or may report the violation to the parole board for a hearing pursuant to division (F)(3) of this section.
The authority or court may not, pursuant to this division, increase the duration of the releasee's post-release control or
impose as a post-release control sanction a residential sanction that includes 2 prison term, but the authority or court
may impose on the releasee any other residential sanction, nonresidential sanction, or financial sanction that the sen-
tencing court was authorized to impose pursuant to sections 2929.16, 2929.17, and 2929.18 of the Revised Code.

(3) The parole board or, pursuant to an agreement under section 2967.29 of the Revised Code, the court may hold
a hearing on any alleged violation by a releasee of a post-release control sanction or any conditions described in division
(A) of section 2967.131 {2967.13.1] of the Revised Code that are imposed upon the releasee. If after the hearing the
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board or court finds that the releasee violated the sanction or condition, the board or court may increase the duration of
the releasee's post-release control up to the maximum duration authorized by division (B) or {C) of this section or im-
pose a more restrictive post-release control sanction. When appropriate, the board or court may impose as a post-release
control sanction a residential sanction that includes a prison term. The board or court shall consider a prison term as a
post-release control sanction imposed for a violation of post-release control when the violation involves a deadly
weapon or dangerous ordnance, physical harm or attempted serious physical harm to a person, or sexual misconduct, or
when the releasee committed repeated violations of post-release control sanctions. Unless a releasee's. stated prison term
was reduced pursnant to section 5120.032 {5120.03.2] of the Revised Code, the period of a prison term that is imposed
as a post-release control sanction under this division shall not exceed nine months, and the maximum cumulative prison
term for all violations under this division shall not exceed one-half of the stated prison term originally imposed upon the
offender as part of this sentence. If a releasee’s stated prison term was reduced pursuant to section 5120.032 [5120.03.2]
of the Revised Code, the period of a prison term that is imposed as a post-release control sanction under this division
and the maximum cumulative prison term for all violations under this division shall not exceed the period of time not
served in prison under the sentence imposed by the court. The period of a prison term that is imposed as a post-release
control sanction under this division shall not count as, or be credited toward, the remaining period of post-release con-
trol.

If an offender is imprisoned for a felony committed while under post-release control supervision and is again re-
leased on post-release control for a period of time determined by division (F)(4)(d) of this section, the maximum cumu-
lative prison term for all violations under this division shall not exceed one-half of the total stated prison terms of the
earlier felony, reduced by any prison term administratively imposed by the parole board or court, plus one-half of the
total stated prison term of the new felony. '

{4) Any period of post-release control shall commence upon an offender's actual release from prison. If an of-
fender is serving an indefinite prison term or a life sentence in addition to a stated prison term, the offender shall serve
the period of post-release control in the following manner:

(a) If a period of post-release control is imposed upon the offender and if the offender also is subject to a period
of parole under a life sentence or an indefinite sentence, and if the period of post-release control ends prior to the period
of parole, the offender shall be supervised on parole. The offender shall receive credit for post-release control supervi-
sion during the period of parole. The offender is not eligible for final release under section 2967. 16 of the Revised Code
until the post-release control period otherwise would have ended.

{b) If a period of post-release control is imposed upon the offender and if the offender also is subject to a period
of parole under an indefinite sentence, and if the period of parole ends prior to the period of post-release control, the
offender shall be supervised on post-release control. The requirements of parole supervision shall be satisfied during the
post-release control period.

(c) If an offender is subject to more than one period of post-release control, the period of post-release control
for all of the sentences shall be the period of post-release control that expires last, as determined by the parole board or
court, Periods of post-release conirol shall be served concurrently and shall not be imposed consecutively to each other.

(d) The period of post-release control for a releasee who commits a felony while under post-release control for
an earlier felony shall be the longer of the period of post-release control specified for the new felony under division (B)
or (C) of this section or the time remaining under the period of post-release control imposed for the earlier felony as
determined by the parole board or court.

A-46




	page 1
	page 2
	page 3
	page 4
	page 5
	page 6
	page 7
	page 8
	page 9
	page 10
	page 11
	page 12
	page 13
	page 14
	page 15
	page 16
	page 17
	page 18
	page 19
	page 20
	page 21
	page 22
	page 23
	page 24
	page 25
	page 26
	page 27
	page 28
	page 29
	page 30
	page 31
	page 32
	page 33
	page 34
	page 35
	page 36
	page 37
	page 38
	page 39
	page 40
	page 41
	page 42
	page 43
	page 44
	page 45
	page 46
	page 47
	page 48
	page 49
	page 50
	page 51
	page 52
	page 53
	page 54
	page 55
	page 56
	page 57
	page 58
	page 59
	page 60

