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EXPLANATION OF WHY THIS CASE IS A CASE OF PUBLIC
OR GREAT GENERAL INTEREST AND INVOLVES
A SUBSTANTIAL CONSTITUTIONAL QUESTION

In State v. Pepka, 111h Dist. No. 2008-L-016, 2009-Ohio-1440, the Eleventh District

Court of Appeals addressed whether or not an amendment to an indictment was proper.

But at its core, this is not a case about the propriety of amending the indictment. Whether

or not the indictment in this case could have been amended hinges on another more

fundamental question: what did the original indictment charge? Pepka was indicted on

three counts of endangering children in violation of R.C. 2919.22(A). The indictment stated

that Pepka's actions constituted a felony of the third degree but said nothing about serious

physical harm to the victim pursuant to R.C. 2919.22(E)(2)(c). The only way that a violation

of R.C. 2919.22(A) can be a felony of the third degree is if the defendant's actions resulted

in serious physical harm to the victim. The indictment was later amended to include

language that the victim suffered serious physical harm.

In a 2 to 1 decision, the Court of Appeals found this amendment to be improper.

This holding is based on the premise that serious physical harm is an essential element

of third-degree felony endangering children and that the original indictment did not

sufficiently charge endangering children as a felony of the third degree because it omitted

that essential element. Both of these conclusions are incorrect. Because the indictment

sufficiently charged Pepka with endangering children as a felony of the third degree from

the onset of the prosecution, the amendment to the indictment was proper, as it did not

change the name or identity of the crime. Moreover, a finding of serious physical harm is
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not an element of endangering children, but rather a special finding by the jury that is not

a part of the definition of endangering children, and need not be stated in the indictment.

This Court should accept jurisdiction in this case for two important reasons. First,

to clarify whether it is each count the of the indictment read as a whole that charges a

crime or merely the section in each count alleging specific conduct on the part of the

defendant. The question of what precisely an indictment charges is important both to

prosecutors and defendants. The decision of the Court of Appeals disregards the section

in each count of the indictment that specifies the crime and degree of offense that the

defendant is alleged to have committed, in effect rendering those sections meaningless.

Secondly, recent analysis by this Court indicates that whether the victim suffered serious

physical harm is a special finding by the jury, analogous to the value of items stolen in a

theft crime. This Court has stated that, in such a situation, due process requires that the

indictment specify the special finding or the degree of the crime charged, but this Court has

not yet specifically ruled on this issue. For these reasons, this Court should accept

jurisdiction in this case.
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STATEMENT OF THE CASE AND FACTS

When paramedics arrived at Pepka's residence on the morning of March 3, 2007,

they found an eight-month-old baby lying half-dressed in wet clothes on a wet towel on the

floor. Immediately, the paramedics noted her temperature, and it was of such urgent

concern that the paramedics were in the apartment for only three minutes. In the

ambulance on the way to the hospital, the baby's temperature was only 85.7°F. Ultimately,

when the baby arrived at the hospital, it was determined that her feet had third degree

burns, her temperature had dropped to a dangerously low level, and she was the victim of

shaken baby syndrome.

Pepka later told the police that on that morning he had offered to assist his girlfriend

Kaysie Perry, who was running late, by giving her eight-month-old daughter a bath. Pepka

took the baby into the bathroom, ran the water, and put her in without testing the

temperature. When he realized the water was too hot, he took her out and added cold

water, but the water was still too hot when Perry came to check why her daughter was

crying. She ran some cold water to cool the bath down, and Pepka then proceeded to

bathe the baby.

When he was done, Pepka brought the baby back into the bedroom where Perry

dressed her. While dressing her, Perry noticed that the baby's feet were pink - they had

not been pink before the bath. Pepka also noticed that her feet were pink after the bath.

The baby was then placed back into her playpen and given a bottle. Perry then left the

apartment, leaving the baby home alone with Pepka.

Seven to'ten minutes after Perry left, Pepka noticed that the baby was quiet. He

went in to check on her, and she appeared to be having a seizure. Pepka claims to have
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removed the baby's clothes, filled the bath tub with 1/8 inch of water and put her in it to

revive her. He claims that this had the effect of reviving her; she opened her eyes and

started crying. He then says he took her out of the tub, wrapped her in two towels, put her

on his living rooni floor, and called 9-1-1.

Subsequently, an indictment was filed against Pepka charging him with three counts

of endangering children, in violation of R.C. 2919.22(A). The indictment specified that each

count was a felony of the third degree. Discovery was provided that included the baby's

medical records. Prior to trial, the state moved the trial court to amend the indictment. The

state sought to add the words "[w]hich resulted in serious physical harm to the said female

minorvictim[,]" to each count of the indictment. The state's motion to amend the indictment

was granted the next day. Trial counsel objected, but admitted that he had understood

from the beginning that serious physical harm was being alleged and that he had all the

medical records: On December 17, 2007, a trial commenced on the charges. The jury

found Pepka to be "guilty" on all three charges. Pepka was later sentenced to serve two

years in prison on Count 1, three years in prison on Count 2, and four years in prison on

Count 3, all run concurrently to each other, for a total of four years in prison.

On appeal to the Eleventh District Court of Appeals, Pepka raised three

assignments of error. The Court of Appeals reviewed all of these arguments and found

merit in only one. A two-judge majority found the amendment to be improper, while the

dissenting judge contended that the amendment had been proper. The case was

remanded to the trial court to vacate the three felony convictions, enter three misdemeanor

convictions, and sentence Pepka accordingly. The state filed an application for

reconsideration, which is pending as of this filing.
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ARGUMENT IN SUPPORT OF PROPOSITIONS OF LAW

PROPOSITION OF LAW NO. I

AN INDICTMENTTHAT CHARGESA DEFENDANT WITH ENDANGERING
CHILDREN IN VIOLATION OF R.C. 2919.22(A) AS A FELONY OF THE
THIRD DEGREE IS SUFFICIENT REGARDLESS OF WHETHER IT
INDICATES THAT THE VICTIM SUFFERED SERIOUS PHYSICAL HARM.

The primary question in this case is whether the original indictment sufficiently

charged Pepka with third-degree felony endangering children rather than first-degree

misdemeanor endangering children. In this case, if the original indictment did not charge

Pepka with third-degree felony endangering children, then the state would concede that

the amendment of the indictment was improper. But since the indictment did sufficiently

charge Pepka with third-degree felony endangering children, and therefore did not change

the name or identity of the offense charged, the amendment was proper.

Each charge in Pepka's three count indictment stated:

On or about the 3rd day of March, 2007, in the City of Eastlake, Lake
County, State of Ohio, one JOSEPH PEPKA did recklessly, being the parent,
guardian, custodian, person having custody or control, or person in loco
parentis of a minor victim, a child under eighteen years of age or a mentally
or physically handicapped child under twenty-one years of age, to-wit: eight
months of age, create a substantial risk to the health or safety of the said
female minor victim, by violating a duty of care, protection, or support.

This act, to-wit: Endangering Children, constitutes a Felony of the Third
degree, contrary to and in violation of the Ohio Revised Code, Title 29 §
2919.22(A) and against the peace and dignity of the State of Ohio.

Pepka at ¶12-13. Thus, the indictment charged Pepka with endangering children and

declared that the act for which he stood accused constituted a felony of the third degree.

In an effort to clarify the indictment, it was later amended to include additional language
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in each count which specified that Pepka's actions "resulted in serious physical harm to

said female minor victim." Id. at ¶15.

The Court of Appeals ignored the second paragraph of each count and determined

that only the first paragraph was relevant to identify the crime charged by the grand jury.

But there is no set formula as to how a crime must be charged in an indictment, and

Crim.R. 7(B) notes that the statement that a defendant committed a public offense "may

be in the words of the applicable section of the statute, provided the words of that statute

charge an offense, or in words sufficient to give the defendant notice of all the elements

of the offense with which the defendant is charged." Recently, this Court stated that, "[i]n

order to be constitutionally sufficient, an indictment must, first, contain 'the elements of the

offense charged and fairly inform[ ] a defendant of the charge against which he must

defend, and, second, enable[ ] him to plead an acquittal or conviction in bar of future

prosecutions for the same offense.' " State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-1624,

885 N.E.2d 917, at 127, quoting State v. Childs (2000), 88 Ohio St.3d 558, 565, 728

N.E.2d 379, in turn quoting Hamling v. United States (1974), 418 U.S. 87, 117-118, 94

S.Ct. 2887.

In this case, when both paragraphs of each charge are read together, the original

indictment sufficiently charged Pepka with third-degree felony endangering children. The

indictment stated that Pepka was being charged with a felony of the third degree and the

only way that endangering children can be a felony of the third degree is if the victim

suffered serious physical harm. This situation was concisely explained by the dissenting

judge at the Court of Appeals:
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[T]he original indictment described the actions of [Pepka] which constituted
endangering children and specifically stated [Pepka] was being charged with
a third degree felony. The only way a defendant charged with endangering
children may be convicted of a third degree felony is by proof that the
victim(s) suffered serious physical harm. R.C. 2919.22(E)(2)(c). The
pre-amended indictment was therefore sufficient to put [Pepka] on notice of
the crime; its elements, and its degree. The amendment was merely a
clarification adding nothing to the crime charged that was not already
apparent on its original face.

Pepka at ¶89 (Rice, J. dissenting)(emphasis sic). Moreover, Judge Rice recognized that

"[t]he '[t]his act' language demonstrates there can be no confusion as to what alleged

behavior is being charged under the specific statutory subsection prohibiting endangering

children, a felony of the third degree." Id. at 192 (Rice, J. Dissenting).

In State v. O'Brien (1987), 30 Ohio St.3d 122, 508 N.E.2d 144, at paragraph two of

the syllabus, this Court construed Crim R. 7(D), holding that "[a]n indictment, which does

not contain all the essential elements of an offense, may be amended to include the

omitted element, if the name or the identity of the crime is not changed, and the accused

has not been misled or prejudiced by the omission of such element from the indictment."

More recently, this Court held that "Crim.R. 7(D) does not permit the amendment of an

indictment when the amendment changes the penalty or degree of the charged offense;

amending the indictment to change the penalty or degree changes the identity of the

offense." State v. Davis, 121 Ohio St.3d 239, 2008-Ohio-4537, 90. N.E.2d 609, at syllabus.

Because each count of the original indictment sufficiently charged Pepka with endangering

children as a felony of the third degree, "[t]he amendment neither changed the name or

identity of the crime charged in the original indictment. Moreover, it did not alter the

potential penalty with which [Pepka] was faced. From the inception of the underlying

7



prosecution, [Pepka] was aware of the charged offense and was on notice of the essential

elements the state was required to prove." Pepka at ¶96 (Rice, J. dissenting).

Though it did not specifically state that Pepka's actions resulted in serious physical

harm to the victim, the original indictment was sufficient to charge endangering children as

a felony of the third degree. The words of each count in the indictment in this case clearly

stated that Pepka was charged with a third-degree felony, and the only way that

endangering children is a third degree felony is when a defendant causes serious physical

harm to the victim. Therefore, the original indictment gave Pepka notice of the crime with

which he was charged, and defense counsel admitted as much when questioned by the

trial court. Furthermore, as each count of the original indictment only specified one crime,

it was specific enough to bar future prosecutions based on that crime. Thus, when each

count is read as a whole, the original indictment charged Pepka with third-degree

endangering children, and the subsequent amendment of the indictment did not violate

Pepka's constitutional rights.

PROPOSITION OF LAW NO. II

THE ELEMENTS OF ENDANGERING CHILDREN DO NOT INCLUDE
SERIOUS PHYSICAL HARM SUFFERED BY THE VICTIM. RATHER,
SERIOUS PHYSICAL HARM ISASPECIALFINDINGTO DETERMINETHE
DEGREE OF THE OFFENSE, BUT IS NOT PART OF THE DEFINITION OF
THE CRIME.

The question here is whether'serious physical harm' is an element of third-degree

felony endangering children that needs to be set forth in the indictment. The state contends

that a finding of serious physical harm is not an element of endangering children, but rather

a special finding by the jury that is not a part of the definition of endangering children.

Because'serious physical harm' is not an element of endangering children, it need not be
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charged in the indictment as long as the indictment specifies the degree of the offense

charged.

This Court recently had the opportunity to address a situation similar to that

presented by the endangering children statute, R.C. 2919.22(A). In State v. Fairbanks, 117

Ohio St.3d 543, 2008-Ohio-1470, 885 N.E.2d 888, this Court analyzed whether the

creation of a substantial risk of serious physical harm to persons or property was an

element of third-degree felony failure to comply with order or signal of police officer. This

Court found that it was not:

In this case, R.C. 2921.331(C)(5)(a)(ii) is not an element that has a specified
culpable mental state. Instead, the penalty enhancement is contingent upon
a factual finding with respect to the result or consequence of the defendant's
willful conduct. Whether the result or consequence was intended by the
defendant is of no import. If the trier of fact finds beyond a reasonable doubt
that a substantial risk of serious physical harm to persons or property
actually resulted from the defendant's conduct, then the enhancement is
established. This is purely a question of fact concerning the consequences
flowing from the defendant's failure to comply. It involves no issue of intent
or culpability, and no inquiry into the defendant's state of mind with respect
to that element is contemplated or necessary. It is analogous to determining
whether the offense occurred in daylight or in darkness or whether the place
where it occurred was dusty or wet. It is simply a finding of the presence or
absence of a condition.

Fairbanks at ¶11.

This analysis is directly applicable to endangering children in violation of R.C.

2919.22(A). The first section of this statute prohibits specific willful conduct:

No person, who is the parent, guardian, custodian, person having custody
or control, or person in loco parentis of a child under eighteen years of age
or a mentally or physically handicapped child under twenty-one years of age,
shall create a substantial risk to the health or safety of the child, by violating
a duty of care, protection, or support. * "".
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R.C. 2919.22(A). This Court has found that these actions must be done with a culpable

mental state of recklessness. State v. McGee (1997), 79 Ohio St.3d 193, 680 N.E.2d 975,

at syllabus. Subsequently, in the penalty section, the statute provides that the crime is a

felony of the third degree "[i]f the violation is a violation of division (A) of this section and

results in serious physical harm to the child involved[.]" R.C. 2919.22(E)(2)(c). Thus,

whether the crime constitutes a third-degree felony is "contingent upon a factual finding

with respect to the result or consequence of the defendant's willful conduct." Fairbanks at

¶11. As with the statute at issue in Fairbanks, under R.C. 2919.22(A) and (E)(2)(c),

"[w]hether the result or consequence was intended by the defendant is of no import." Id.

The question of whether a defendant's actions resulted in serious physical harm to a child

is "simply a finding of the presence or absence of a condition." Id.

In another similar situation, this Court recently stated that "the elements of theft do

not include value. Rather, value is a special finding to determine the degree of the offense,

but is not part of the definition of the crime." State v. Smith, 117 Ohio St.3d 447, 2008-

Ohio-1260, 884 N.E.2d 595, at 131 (emphasis sic). On reconsideration of this opinion, this

Court further explained that, while the value of the property stolen affected punishment, it

did not constitute an element of the actual offense:

R.C. 2913.02(A) defines theft without reference to value and sets forth all
that the state must prove to secure a conviction. Subsection (B)(2) of the
statute classifies theft as a misdemeanor of the first degree but also states,
"If the value of the property or services stolen is five hundred dollars or more
and is less than five thousand dollars or if the property stolen is any of the
property listed in section 2913.71 of the Revised Code, a violation of this
section is theft, a felony of the fifth degree."

While the special findings identified in R.C. 2913.02(B)(2) affect the
punishment available upon conviction for the offense, they are not part of the
definition of the crime of theft set forth in R.C. 2913.02(A).
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State v. Smith, Slip Opinion No. 2009-Ohio-787, at ¶6-7. The endangering children statute

at issue in this case is structurally aligned with the theft statute at issue in Smith. R.C.

2919.22(A) defines endangering children without reference to the degree of harm caused

to the child. R.C. 2919.22(E)(2)(a) then classifies a violation of this statute as a

misdemeanor of the first degree. The (E)(2) subsection also provides that a violation which

"results in serious physical harm to the child involved," is a felony of the third degree. R.C.

292919.22(E)(2)(c).

In the Smith reconsideration, this Court also illustrated how the special finding of

value related to the indictment. I n Smith, the defendant was convicted of fifth-degree felony

theft. Smith, Slip Opinion No. 2009-Ohio-787, at ¶1. Butthat defendant had originally been

indicted on the greater charge of robbery. Id. at ¶3. Therefore, this Court concluded that

"because theft is a lesser included offense of robbery, the indictment for robbery

necessarily included all of the elements of all lesser included offenses, together with any

of the special, statutory findings dictated by the evidence produced in the case." Id. at ¶14.

Additionally, this Court noted that "had the grand jury returned an indictment against Smith

for theft, due process would require that the indictment contain notice of the value of the

property involved or the degree of the offense alleged." Id. at 113 (emphasis added).

In this case, the indictment charged Pepka with endangering children and declared

that the act for which he stood accused constituted a felony of the third degree. But the

Court of Appeals held that the indictment was fatally flawed because "each count of the

original indictment specified the charge was forthird-degree felony child endangering -but,

the counts lacked the 'serious physical harm' specification or element necessary to
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constitute the felony." Id. at ¶36. And "[t]he addition of the serious physical harm element

was the difference between the offense being a first-degree misdemeanor or a third-degree

felony. Thus, the trial court permitted Pepka to be convicted of a charge that was

essentially different from that found by the grand jury." Id. at ¶40 (internal quotations

omitted)(emphasis sic).

The reasoning of the Court of Appeals is flawed in light of this Court's analysis of

similar statutes in Fairbanks and Smith. The charges did not need to state that the victim

suffered serious physical harm because it is not an element of endangering children. Each

count did state that Pepka was being charged with a third-degree felony, and the only way

that endangering children can be a third-degree felony is if the victim suffered serious

physical harm. Thereby the due process requirements as enunciated by this Court in Smith

were satisfied. The indictment sufficiently charged Pepka with three counts of third-degree

felony endangering children, and Pepka was ultimately convicted of three counts of third-

degree felony endangering children.

The question of whether a victim suffered serious physical harm as a result of a

defendant's actions is a special finding by the jury and not an element of endangering

children. Therefore, an indictment need not charge that a victim suffered serious physical

harm so long as it states the degree of offense charged. The indictment in this case

properly charged three counts of endangering children as a felonies of the third-degree.

The addition of language to each charge that indicated that Pepka's actions "resulted in

serious physical harm to the said female minor victim," may have clarified the indictment

but did not increase the degree of the offense from a third-degree felony, nor did it change

the penalty from what Pepka originally faced. The charged offense remained a felony of

12



the third degree. Thus, when an indictment charges endangering children and declares that

it is a felony of the third degree, then amendment to that indictment that adds language

regarding serious physical harm is acceptable because it does not change the penalty or

degree of the offense charged.
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CONCLUSION

For the reasons discussed above, this case involves matters of public and great

general interestand is a substantial constitutional question. Appellant respectFully requests

that this Honorable Court grant jurisdiction and hear this case so that the important issues

may be reviewed.

Respectfully submitted,

By: Charles E. Coulson, Prosecuting Attorney

By:
hua S. Horacek ('0080574)

Assistant Prosecuting Attorney
Counsel of Record

COUNSEL FOR APPELLANT
STATE OF OHIO

Administration Building
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TIMOTHY P. CANNON, J.

{¶1} Appellant, Joseph Pepka, appeals the.judgment entered by the Lake

County Court of Common Pleas. The trial court sentenced Pepka to an aggregate

prison term of four years for his convictions on three counts of endangering children.

{¶2} In March 2007, Pepka was living with his girlfr'iend, Kaysie Perry, and her

eight-month-old daughter, M.P.,' at his apartment in Eastlake, Ohio. On the morning of

March 3, 2007, Perry was going to do laundry at the home of Pepka's sister, Jennifer

1. We will refer to the victim by her initials:
A-1



Fazekas, so Pepka offered to give M.P. a bath. With Perry still in the apartment, Pepka

ran some water in the bathtub and then placed M.P. in it. The water was too hot, and

M.P. began crying. Pepka took her out and added some cold water, but Perry

intervened, determined the water was still too hot, and added more cold water to the

bathtub.

{¶3} After completing the bath, Pepka brought, M.P. to the bedroom for Perry to

' dress her. Both noticed that her feet were pink. M.P. was put in her playpen, and Perry

and Pepka evidently argued about his inability to properly care for M.P. Perry then went

to Fazekas' house, about 20 minutes away.

{14} Upon arriving at Fazekas' home, Perry found Fazekas on the,phone with

Pepka. He said M.P. was having seizures and asked if he should call 9-1-1. Fazekas

called Lake West Hospital, where the on-call nurse instructed that M.P. needed to be

brought to the emergency room. Perry left for home; and Pepka called 9-1-1.

{¶5} According to Pepka, shortly after Perry left for_ Fazekas' home, M.P.

stopped crying and he thought she was having a seizure. Failing to contact Perry, he

called Fazekas. When he hung up, he testified he removed M:P.'s clothes and put her

in an eighth of an inch of cold water to revive her; she woke up and commenced crying.

He then claims to have wrapped her in two towels and placed her on the living room

floor while he called 9-1-1.

{16} Responding paramedics described a different scene. They testified to

finding M.P. lying half-dressed in wet clothes, on a wet blanket, in the living room, her

entire body wet. She was blue-grey and unresponsive.. Since her body temperature

was so low, they transported her almost immediately to. Hilicrest Hospital. While in the

A-2
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ambulance, the paramedics determined her body temperature was only 85.7 degrees

Fahrenheit. They did manage to restore her to consciousness,

f¶7} M.P. was transferred from Hillcrest to Rainbow Babies and Children's

Hospital. Dr. Lolita McDavid testified that M.P.'s body temperature had dropped

dangerously low; that her left foot was burned from immersion in something hot; and

that she suffered from a subdural hematoma and retinal hemorrhages in each eye. She

testified these last injuries were consistent with shaking.

{1[8} A social worker from the hospital contacted Eastlake police. Lieutenant

Garbo and. Detective Bergant went to Pepka's apartment in the evening. Pepka was

asleep when they arrived, but he let them in. Eventually, he agreed to speak with them

at the station. Pepka signed a Miranda waiver at the station and agreed to a recorded

interview.

{19} There are discrepancies in Pepka's testimony about that interview,..

compared to that of the police. Testifying at the suppression hearing for the state,

Lieutenant Garbo claimed that the atmosphere was generally cordial. Detective

Bergant conducted the principal part of the interview. Lieutenant. Garbo testified that at

no time was Pepka threatened in any way and that no promises were made to him to

gain his cooperation. He testified that at one time Pepka requested an attorney, at

which point the interview immediately ceased, and the tape recorder was turned off. He

further testified that Pepka then spontaneously admitted that. tie had burnt M.P.'s feet

while bathing her and that Pepka insisted on continuing the interview. He recalled

Pepka requesting a cigarette break at one point and accompanying Pepka to the
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garage. He admitted that they talked about the case while Pepka smoked, and he.

wamed Pepka that his account did not appear to explain M,P.'s injuries.

{¶10} Testifying on his own behalf at the suppr•ession hearing, Pepka agreed

that he accompanied the officers to the police station voluntarily. However, he testified

that when he requested counsel and the tape recorder was turned off, Detective

Bergant yelled at him and verbally abused him, calling him a(iar. He further testified

that he did not request a cigarette break, but that he.smoked in the garage in the

company of Lieutenant Garbo when Detective Bergant insisted on a break to check with

his supervisor whether to arrest Pepka or send him home. Pepka further stated that

prior to having his cigarette, he was taken to a different room than the one in which the

interview took place and locked in it for five minutes. He testified that while smoking his

cigarette, Lieutenant Garbo urged him to admit to shaking M.P., because the judge

might go easier on him. He testified to requesting an attorney not once, but three or

four times.

{¶11} On June 25, 2007, an indictment in three counts was filed against Pepka.

Each count read as follows:

{1[12} "On or about the 3rd day of March, 2007, in the City of Eastlake, Lake

County, State of Ohio, one JOSEPH PEPKA did recklessly, being the parent, guardian,

custodian, person having custody or control, or persoh in loco parentis of a minor victim,

a child under eighteen years of age or a mentally or physically handicapped child under

twenty-one years of age, to-wit: eight months of age, create a substantial risk to the

health or safety of the said female minor victim, by violating a duty of care, protection, or

support.
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{1[13} "This act, to-wit: Endangering Children, constitutes a Felony of the Third

degree, contrary to and in violation of the Ohio Revised Code, Title 29 §2919.22(A) and

against the peace and dignity of the State of Ohio."

{514} On July 13, 2007, Pepka filed a written waiver of his right to appear at

arraignment and a written plea of "not guilty" to the charges against him: The matter

was set for trial on December 17, 2007. Pepka moved to suppress the statements he

made to Lieutenant Garbo and petective Bergant. A suppression hearing was held on

October 18, 2007, and, on November 29, 2007, the motion was overruled.

{115} On December 11, 2007, the state moved the trial court to amend the

indictment to add this additional language, following the first paragraph in each count:

"Which resulted in serious physical harm to the said female minor victim." The state

requested this amendment due to the provisions of R.C. 2919.22(E). Pursuant to R.C.

2919.22(E)(2)(a), endangering children pursuant to R.C. 2919.22(A), with which Pepka

.was charged, is normally a first-degree misdemeanor. The state had charged in the

indictment that he had committed third-degree felonies. Violations of R.C. 2919.22(A)

rise to third-degree felonies if they involve "serious physical harm to the child". pursuant

to R.C. 2919.22(E)(2)(c).

{116} On December 12, 2007, the trial courf filed its judgment entry, granting the

motion to amend.

{117} On December 17, 2007, trial commenced. Prior to opening statements,

the trial court met with counsel on the record, in chambers. Counsel for Pepka objected

to the amendment or, alternatively, requested a two-week continuance. Defense

counsel argued that he had not prepared the case with a. view to defending the issue of
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serious physical harm to M.P. as a principal matter, though he admitted assuming the

state might argue the point. He argued that the amendment, however, would put the

issue of the seriousness of the injuries sustained squarely to the forefront of the jury's

attention. On questioning by the trial court, he admitted knowing the charges brought

were for third-degree felonies, not misdemeanors. Defense counsel stated that, in view

of the amendment, he wished to obtain expert medical testimony regarding the severity

of M.P.'s injuries. The trial court denied the objection to the amendment and denied the

continuance request.

{118} The state presented several witnesses, including Perry, Dr. McDavid, and

Lieutenant Garbo. Following the state's case-in-chief, Pepka moved for acquittal an all

three counts pursuant to Crim.R. 29: The. trial court denied this motion. Pepka

presented two witnesses, as well as testifying in his own defense. After the defense

,rested, Pepka renewed his Crim.R: 29 motion. The trial court denied his renewed

motion. The jury returned verdicts of "guilty" on eaoh count.

{119} Prior to commencing the sentencing hearing, the trial court placed the

following statement on the record:

{1[20} "The Court will also note that I spoke extensively with counsel in chambers

as to the issue of sentencing, and specifically as to the issue of the proper level, or

proper degree of the offense of endangering chiidren. And unfortunately that

conversation wasn't on the record, but I will summarize right now what we discussed.

The Defendant objects to this case being sentenced,.the Defendant.in this case being

sentenced in this case on three felony 3 counts rather than three misdemeanor 1

counts. The argument being that this Court should not have allowed, and this Court
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should therefore reverse its decision allowing the State to amend the indictment prior to

trial. The Court allowed the state to amend the indictment by making the allegation that

serious physical harm was a result of the endangering- children. Without that language,

the counts would be misdemeanor l's. With that language the counts are felony 3's.

The reason why I allowed the amendment was that it was before trial. That the

Defendant was not prejudiced because the indictment states that he was being charged

with felonies of the third degree rather than misdemeanors of the first degree. And that

the discdvery provided and the discussions between counsel at all times leading up to

trial was that the child sustained serious physical harm as a result of the endangeririg

children. Had I not permitted the amendment, the State, because it was prior to trial

that they moved this, that they moved for the amendment, jeopardy had not yet

attached. The State could have dismissed the charges, and then immediately re-

indicted and re-filed with that. So I believed at the time that it was harmless error,

because the Defendant was fully appraised that the State was pursuing the additional

finding. Or if one wants to call it an element, of serious physical harm. I still feel that

way, despite the Defendant's raising the issue again. Mr. Patterson did timely object to

that amendment and argument was taken at the time prior to trial. And those

discussions are on the record. So at this time the Court affirms dvhat its decision was

when I allowed the amendment, and the Court does deny the request to convert the

convictions from three felony 3's to three misdemeanor I level penalties. Have I

adequately stated our conversation in chambers, Mr. Purola?

{¶21} "[Mr. Purola]: Yes. A shortened version, but I think it covers all the

important points, yes."

A-7

7



{¶22} Thereafter, the trial court sentenced Aepka to serve a two-year term of

imprisonment on the first count, three years on the second count, and four years on the

third count. The trial court ordered the terms to run concurrently.

{4R23} Pepka raises three assignments of error. His first assignment of error is:

{¶24} "The purported amendment of the indictment by the trial court by adding a

material element that elevated the charge. from a first degree misdemeanor to a third

degree felony is unauthorized by law, and is a nullity."

{¶25} Pepka contends the indictment against him was fatally flawed in charging

third-degree felony child endangering, since it did not, prior to amendment, allege the

necessary element of his conduct. causing serious physical harm to M.P. R.C.

2919.22(E)(2)(c). Consequently, he argues that he could only have been convicted of

first-degree misdemeanor child endangering. The state .replies that each count of the

original indictment alleged Pepka's crimes constituted . third=degree felony child

-endangering, which can oniy occur if serious physical harrp results to the victim, making

the amendment, in effect, surplusage.

{Q26} "Section 10 of Article I of the Ohio Constitution provides that, '*** no

person shall be held to answer for a capital; or otherwise infamous crime, unless on

presentment or indictment of a grand jury ***.' This provision guarantees the accused

that the essential facts constituting the offense for which he is tried will be found in the

indictment by the grand jury. Harris v. State (1932), 125 Ohio St. 257, 264. Where one

of the vital elements identifying the crime is omitted from the indictment, it is defective

and cannot be cured by the court as such a procedure-would permit the court to convict

the accused on a charge different from that found by the grand jury. Id.; State v.
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Wozniak (1961), 172 Ohio St. 517, 520 "**." State v,. Headley (1983), 6 Ohio St.3d 475,

478-479. (Parallel citation omitted.)

{¶27} "An indictment is sufficient if it contains the elements of the offense

charged and fairly informs the defendant of the charge.against which he must defend,

and enables the defendant to plead an acquittal or conviction in bar of future

. prosecutions for the same offense. Hamling v. United States (1974), 418 U.S. 87, 117,

{4g28} "Crim.R. 7(D) states: 'The court may at any time before, during, or after

trial amend the indictment, information, obmplaint, or bill of particulars, in respect to any

defect, imperfection, or omission in form or substance, or of any variance with the

evidence, provided no change is made in the name or identity of the crime charged. If

any amendment is made to the substance of the indictment *** the defendant is entitled

to a discharge of the jury on the defendant's motion, if a jury has been impaneled, and

to a reasonabie continuance, unless it appears clearly from the whole proceedings that

the defendant has not been misled or prejudiced by the defect or variance in respect to

which the amendment is made, or that the defendant's rights will be fully protected by

proceeding with the trial

{1[29} "An amendment to the indictment that changes the name or identity of the

crime is unlawful whether or not the defendant was granted a continuance to prepare for

trial; further, a defendant need not demonstrate that he suffered any prejudice as a

result of the forbidden amendment. Middletown v. Blevins (1987), 35 Ohio App.3d 65,

67, *** A trial court commits reversible error when it permits an amendment that

changes the name or identity of the crime charged. [State. v. Kittle, 4th Dist. No.
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04CA41, 2005-Ohio-3198, at ¶12; State v. Headley, 6 Ohio St. 3d at 478-479.]" State V.

Fairbanks, 172 Ohio App.3d 766, 2007-Ohio-4117, 'at ¶15-17. (Parallel citationsomitted

and emphasis added by Twelfth Appellate District.)

{130} "'Whether an amendment changes the name or identity of the crime

charged is a matter of law.' State v. Cooper (June 25, 1998), Ross App. No.

97CA2326, 1998 Ohio App. LEXIS 2958, citing State v. Jackson (1992), 78 Ohio

App.3d 479, "'". Hence, we review this question de novo." State v. Kittle, 2005=Ohio-

3198, at ¶12: (Parallel citation omitted.)

{131} Thus, amendments to an indictment changing the name or identity of the

crime alleged are flatly forbidden, even when a defendant is not prejudiced thereby. In

this case, the name of the crimes alleged was never.,amended; Pepka was always

charged with "endangering children." The question is wh.ether. the amendment adding

the language specifying. the alleged crimes resulted in:,serio.us physibal harm to the

victim - the necessary element for lifting those crimes from first-degree misdemeanors

to third-degree felonies - changed the identity of the crimes. As the Supreme Court of

Ohio made clear in Headley, the identity of a crime is changed where an amendment

purports to add an element that results in subjecting the defendant to a more serious

penalty. State v. Headley, 6 Ohio St. 3d at 479.

{¶32} The state argues that the identity of the crime was never changed

because the original indictment specified, in the body of each count, that Pepka was

being charged with third-degree felony endangering children, a crime. which only exists

when serious physical harm is suffered by thevictim. The problem with this argument is

there is no way to tell, from the face of the unamended indictment, whether the Lake
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County Grand Jury considered this element; since that indictment failed to contain the

language specifying that third-degree felony endanger•ing children must be conduct

resulting in serious physical harm. In State v. Colon, the Supreme Court of Ohio

emphatically reiterated that a defendant's constitutional right to have each and every

necessary element of a crime found by presentment to the grand jury is not to be

infringed. See, e.g., State v. Colon, 118 Ohio St.3d 26, 2008-Ohio-1624. In addition,

the Supreme Court of Ohio has again noted, "Crim.R. 7(D) does not permit the

amendment of an indictment when the amendment changes the penalty or degree of

the charged offense; amending the indictment to change the penalty or degree changes

the identity of the offense." State v. Davis; Slip Opinion No. 2008-Ohio-4537, syllabus.

{533} The case sub judice is closely analogous.to the Twelfth District's decision

in State v. Fairbanks, supra. In Fairbanks, the appellantwas charged with two counts of

intimidation. State v. Fairbanks, 2007-Ohio-4117, at,15: The captiQn of the indictment

specified that the charges were third-degree felonies brought pursuant to R.C.

2921.04(B), which prohibits aftempting to intimidate a witness through "force or unkawful

threat of harm to any person or property." ld. at ¶5, 7. However, the body of the

indictment simply referred to R.C. 2921.04. ld. at ¶6. On the day of t(al, before

opening statements, the state moved to amend the indictnient by adding the appropriate

"force or threat of hann" language; and, the trial court granted the motion on the basis

that the appellant knew, through discovery, that force or threats were at issue. ld. at 79.

The appellant's objection was noted for the record; but not made part of it. Id.

{134} The appellant was convicted on each count of intimidation. ld. at ¶10. On

appeal, the appellant assigned as error the trial court's granting.of the amendment to
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the indictment. The Twelfth District found the assignment well-taken. Id. at ¶23. It

stated:

{135} "We are aware that the- caption or heading of the indictment listed the

felony subsection and indicated that the charge was a felony of the third degree.

However, the text or body of the indictment did not list the level of the offense or the

spec'rfic statutory subsection, and most impottantly, contained no `force or unlawful

threat of harm' element to constitute the felony charge." Id. at ¶24. (Emphasis added.)

{536} In this case, each count of the original indictment specified the charge was

for third-degree felony child endangering - but, the cpunts lacked the "serious physical

harm" specification or element necessary to constitute the felony. Because of that,

there is no way to know whether the grand jury foundprobable cause as to this.

necessary element of the crime. The indictment was fatally defective. State v. Headley,

6 Ohio St. 3d at 479.

{¶37} Moreover, the Supreme Court of Ohio has recently held that "an

indictment that omits an essential element is defective; [and] a court cannot allow an

amendment that would allow the court to convict the accused on a charge different from

that found by the grand jury." State v. Davis, Slip Opinion No. 2008-Ohio-4537, at ¶90.

In this matter, there is nothing in the record to establish the grand jury made a finding

that there was probable cause the victim suffered serious physical harm. We disagree

with the trial court's conclusion that Pepka was not prejudiced by the amendment to the

indictment. The addition of the serious physical harm element was the difference

between the offense being a first-degree misdemeanor or a third-degree felony. Thus,

the trial court permitted Pepka to be convicted of a charge that was "'essentially
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different from that found by the grand jury."' State v. Davis, at ¶12, quoting State v.

Headley, 6 Ohio St.3d at 478-479.

{¶38} The trial court erred in amending the indictment.

{¶39} Pepka argues that, in light of the defective amendment to the indictment,

he has actually only been convicted of three counts of first-degree misdemeanor

endangering children. Thus, he essentially proposes a remedy of amending his

convictions from third-degree felonies to first-degree misdemeanors. While the state

contends the amendment of the indictment was proper, it does not specifically set forth

an alternative argument objecting to Pepka's proposed. remedy. In addition, we note

Pepka's proposed remedy is consistent with that taken by the Seventh Appellate

District:

{¶40} "As in [State v:.:Hous, 2d Dist. No. 02CA116, 2004-Ohio-666], the"^

indictment here failed to set out.the element that elevated.the offense charged from a

misdemeanor to a felony. Therefore, the indictment did not properly charge a felony

offense. However, also iike in Hous, the misdemeanor here was a lesser-included

offense of the improperly charged felony. Misdemeanor tampering with records is a

lesser-included offense of felony tampering with records. The state must prove all of

the same elements with the exception of the record belonging to a governmentaf entity.

The jury found that the state proved all of the elements of felony tampering with records

beyond a reasonable doubt. Therefore, it necessarily also found that appellant

committed misdemeanor tampering with records. Consequently, the result here is the

same as it was in Hous. Appellant had notice of the inisdemeanor tampering with

records charge and the jury's verdict necessarily found her guilty of committing all the
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essential elements of misdemeanor tampering with records. Therefore, the proper

remedy here is to reverse appellant's convictions for felpny tampering with records and

return the case to the trial court to enter judgments of conviction and sentence^against

her for misdemeanor tampering with records." State v. Hayes, 7th Dist. No. 07-MA-134,

2008-Ohio-4813, at ¶42.

{¶41} Accordingly, we adopt Pepka's proposed remedy and his convictions will

be converted to first-degree misdemeanors.

{¶42} Pepka's first assignment of error has merit:

{¶43} Pepka's second assignment of error is:

{1[44} "The trial court erred in overruling the motion to suppress the defendant's

statements and allowing them to be heard by the jury because they were obtained in

violation of the Fourth and Fifth Amendments of the United States Constitution."

{145} We have found merit in Pepka's first assignment of error. However, this

finding does not render Pepka's second assignment of error moot. If this court finds

that the t(al court erred in denying Pepka's motion to suppress, his convictions would

be reversed; this matter would be returned to the trial court's docket at the point where

the error occurred; and the state would be barred from using the suppressed evidence

in a subsequent retrial. See, e.g., State v. Slocum, 11th Dist. No: 2007-A-0081, 2008-

Ohio-4157, at ¶53-54.

tQ46) "Appellate review of a motion to suppress presents a mixed question of

law and fact." State v. Bumside, 100 Ohio St.3d 152, .2003-Ohio-5372, at ¶8. The

appellate court must accept the trial court's factual findings, provided they are supported

by competent, credible evidence. Id., citing State v, Fanning (198.2), 1 Ohio St.3d 19.
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Thereafter, the appellate court must independently determine whether those factual

findings meet the requisite legal standard, ld., citing State v. McNamara (1997), 124

Ohio App.3d 706.

{1[47} Pepka asserts the trial court erred in denying hismotion to suppress. He

argues that it is inherently unbelievable that he would have admitted to burning M.P.'s

feet, after requesting an attorney, and while the tape.recorder was turned off. He cites

to his own testimony at the suppression hearing that Detective Bergant verbally abused

him while the tape, recorder was off; that he was locked in another room for five minutes

while Detective Bergant allegedly spoke to a superior.about arresting Pepka; that

Lieutenant Garbo urged him to admit shaking M.P. when he smoked his cigarette so the

judge would go easier on him; and that he requested an attorney multiple times. Pepka

contends that, under this scenario, his statements to the police must be considered

coerced.

{148} Pepka's arguments are based solely on his version of the police interview

in question. Lieutenant Garbo's version removes the interview from the realm of police

coercion. As trier of fact, the trial court was entitled to credit Lieutenant Garbo's

testimony.

{149} Pepka's second assignment of error lacks merit.

{150} Pepka's third assignment of error is:

{¶51} "Since there was no evidence any of Joseph Pepka's.conduct caused any

of the child's injuries, or that he 'perversely disregard[ed] a known risk', the evidence is

insufficient as a matter of law."



{1[52} We have found merit in Pepka's first assignment of error. However, this

finding does not render Pepka's sufficiency argument.moot. Should we find merit in.

Pepka's sufficiency argument, he would be entitled to acquittal and the state would be

barred from retrying him due to double jeopardy protections. See State v. Freeman

(2000), 138 Ohio App.3d 408, 424, citing State v. Thompkins (1997), 78 Ohio St.3d 380,

387. In addition, we note that we are adopting Pepka's proposed remedy of converting

his felony endangering chiidren convictions to misdemeanor convictions. In spite of

this, we will address his sufficiency argument in relation to the felony offenses. There

are two reasons for this approach: (1). when the trial court ruled on Pepka's Crim.R. 29

motion, it was in the context of the felony offenses and (2) by statutory definition, if there

is sufficient evidence to support the felony convictions, there is sufficient evidence to

support the corresponding misdemeanor convictions.

{1[53} A trial court shall grant a motion for acquitta[ when there is insufficient

.evidence to sustain a conviction. Crim.R. 29(A). When determining whether there is

sufficient evidence presented to sustain a conviction, "[t]he relevant inquiry is whether,

after viewing the evidence in a light most favorable to the prosecution, any rational trier

of fact could have found the essential elements of the crime proven beyond a

reasonable doubt." State v. Jenks (1991), 61 Ohio St.3d 259, paragraph two of the

syllabus, following Jackson v. Virginia (1979), 443 U.S. 307.

{154} Pepka was charged with endangering children in violation of R.C.

2919.22, which provides, in pertinent part:

{1[55} "(A) No person, who is the parent, guardian, custodian, person having

custody or control, or person in loco parentis of a child under eighteen years of age or a
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mentally or physically handicapped child under twenty-one years of age, shall create a

substantial risk to the health or safety of the child, by violating a duty of care, protection,

or support. ***

{¶56} "(E)(1) Whoever violates this section is guilty of endangering children.

{¶57} "***

{¶58} "(c) lf the violation is a violation of division.(A) of this section and results in

serious physical harm tb the child involved; [endangering children is] a felony of the third

degree[.]"

{¶59} The state presented evidence that M.P. was.eight months old at the time

of these incidents. In addition, there was evidence presented that Pepka was the live-in

boyfriend of M.P.'s mother at the time of the offense. Thus,..he stood in loco parentis to

M.P. State v. Huff, 5th Dist. No. 2002CA00012, 2003-Ohio-130, at ¶18. Moreover, at

the time of M.P.'s injuries, the evidence demonstrated Pepka had "control" of M.P.;

since he was caring for M.P. while Perry was gone from the apart ment. Accordingly,

the state presented sufficient evidence that Pepka was in'eontrol of, or a person in loco

parentis of, M.P., who was under 18 years old at the time of herinjuries.

{160} Pepka argues that none of the evidence relates his conduct directly to

M.P.'s injuries. He further argues that the state failed to prove iiis conduct, if any, was

"recklesswhich is the required mens rea for endanger.ing children. State v. Swain

(Jan. 23, 2002), 4th Dist. No. 01CA2591, 2002 Ohio App: LEX1S 327, at *18. The third

element of endangering children requires the state fo present evidence that the conduct

complained of "recklessly created a substantial risk to the health or safety of the child[.]"

Id. R.C. 2901.22(C) defines "recklessly":
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{¶61} "A person acts recklessly when, with heedless indifference to the

consequences, he perversely disregards a known risk that'his conduct is likely to cause

a certain result or is likely to be of a certain nature. A person is reckless with respect to

circumstances when, with heedless indifference to the consequences, he perversely

disregards a known risk that such circumstances are likely to exist."

{162} Pepka was solely responsible for bathing M.P. at the time he placed her in

the bathtub, evidently burning herfeet. In his statement to the police, Pepka admitted

that he did not check the temperature of the water prior to placing M.P. in the bathtub.

The Eighth Appellate District has held that "[i]t is reckless to put a child into bath water

that has not been tested.'' State v. Parker (July 8, 1999), 8th Dist. No 74294, 1999 Ohio

App. LEXIS 3231, at *14. We agree. In the case sub judice, there was evidence

presented that Pepka failed to check the temperature of the bath water, thereby

disregarding a known risk of burning M.P. by placing her into bath water hot enough to

cause burns. This conduct could be found to be reckless under R.C. 2901.22(C).

{1[63} Pepka was alone with M.P. in the apartment when she developed

hypothermia. In his interview with the police, Pepka admitted that he put M.P. in cold

water in an attempt to revive her. Further, the testimony of the responding paramedics,

who found M.P. soaking wet and grayish-blue, was sufficient for a jury to infer that

Pepka had plunged M.P. in cold water, causing severe hypothermia. The same

testimony, along with that of Dr. McDavid, established that M.P.'s body temperature was

only 85.7 degrees Fahrenheit, and that she might have died from the hypothermia. The

jury could clearly find that plunging a baby into cold water sufficient to cause severe

hypothermia is reckless conduct pursuant to R.C. 2901:22(C).
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{164} The testimony of Dr. McDavid, along with Various medical records

introduced, provided evidence that M.P. had suffered a subdural hematoma and retinal

bleeding, probably due to severe shaking. In his oral statement to the police, Pepka

admitted that he shook M.P. in an attempt to wake her ap. Shaking a baby sufficiently

to cause such injuries is evidence of recklessness.

{¶65} In regard to all three charges, the state presented sufficient evidence that

Pepka "recklessly created a substantial risk to the health or safety of the child." State v.

Swain, supra, at *18.

{¶66} Next, we will address whether the state presented sufficient evidence on

the element of serious physical harm.

{¶67} "'Serious physical harm to persons,' means any of the following:

{¶68}

{¶69} °(b) Any physical harm that carries a substantial risk of death;

{¶70} "(c) Any physical harm that involves some permanent incapacity, whether

partial or total, or that involves some temporary, substantial incapacity;

f1^71} „^^.

{¶72) "(e) Any physical harm that involves acute pain of such duration as to

result in substantial suffering or that involves any degree of prolonged or intractable

pain." R.C. 2901.01(A)(5).

{¶73} There was evidence presented that M.P.'s feet were severely burned: Dr.

McDavid testified that M.P. suffered }iartial thickness burns, which are burns "through

the epidermis." Further, she testified that she classified some of M.P.'s injuries to her

feet as "denuded. Meaning the top layer of skin is -off." Finally, Dr: McDavid testified
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that the burns to M.P.'s feet would have been painful. Taken together, the evidence

presented by the state was sufficient for a jury to find that Pepka's conduct of

submerging M:P. into the hot water caused M.P. serious physical harm under either

R.C. 2901.01(A)(5)(c) or (e).

{174} Further, the state presented evidence indicating the violent shaking M.P.

suffered caused subdural hematoma and retinal damage. At the time of trial, Perry

testified that M:P., who was 18 months old at that time,, had not started talking, wore

eyeglasses, and took physical and speech therapy. The state presented evidence that

the injuries resulting from the shaking constituted serious physical harm pursuant to

R.C. 2901.01(A)(5)(c) and (e).

{175} Finally, there was evidence presented that M.P.'s body temperature was

only 85.7 degrees Fahrenheit when the paramedics transferred her to the hospital,

resulting in hypothermia. Dr. McDavid testified that a person could enter a coma or die

from being in a hypothermic state. As such, the state presented sufficient evidence that

Pepka's actions caused M.P. serious physical harm due to the hypothermia pursuant to

R.C. 2901.01(A)(5)(b), (c), and (e).

{¶76} The state presented sufficient evidende on each of the eiements of third-

degree felony endange(ng children to allow a ratibnal jury to conciude Pepka had

committed the crimes for which he was charged beyond a reasonable doubt.

{¶77} Pepka's third assignment of error is without merit.

{¶78) The judgment of the Lake County Court of Common. Pleas is reversed,

and this matter is remanded for further proceedings consistent with this opinion.

Specifically, the trial court is to vacate Pepka's felony endangering children convictions.
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Thereafter, the trial court is to enter judgments of conviction on three counts of first-

degree misdemeanor endangering children. See State v..Nayes, 2008-Ohio-4813, at

¶92. Finally, the trial court shall resentence Pepka on the misdemeanor convictions. Id.

COLLEEN MARY O'TOOLE,
Concurring/Dissenting Opinion.

J., concurs in part, dissents in part, with

CYNTHIA WESTCOTT RICE,
Concurring/Dissenting Opinion.

J., concurs. in part, dissents in part, with

COLLEEN MARY O'TOOLE, J., concurs in part and dissents in part, with
Concurring/Dissenting Opinion.

{179} I concur fully with the well-reasoned disposition of the three assignments

of error, as well as requiring the trial court to enter judgments of oonviction for first-

degree misdemeanor endangering children. I dissent.insofar as the majority orders the

trial court to resentence Mr. Pepka. He was originally sentenced to concurrent terms of

two, three, and four years for third-degree felony endangering children. As the

appropriate charges were for first-degree misdemeanor endangering children, carrying

maximum sentences of one hundred eighty days imprisonnient, and his sentences ran

concurrently, I would hold that the term of his imprisonment has expired.

{¶80} I further note my concern that we are not issuing a valid judgment.

Section 3(A), Article IV, of the Ohio Constitution provides that three judges are

necessary to hear an appeal. Section 3(B)(3), Article IV, of the Ohio Constitution

provides, in pertinent part: "A majority of the judges hearing the cause shall be

necessary to render a judgment." Judge Cannon and I agree that Mr. Pepka's
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indictment was fatally flawed, and have voted to reverse on that basis. However, we

cannot agree on whether Mr. Pepka should be resentenced, or released. Judge Rice,

on the other hand, dissents regarding the dispositive assignment.of error, and would

affirm the trial court's judgment entirely. Nevertheless, she has voted to remand the

cause to the trial court for resentencing upon reversal. It appears to me that we may be

rendering an illusory judgment, since our decision to remand for resentencing depends

upon the vote of a judge who has voted to affirm the trial court. I think we may be

violating the Ohio Constitution's mandate that at least two judges of an appellate panel

must agree in order to render a judgment. Despite earnest research, I have been

unable to find a case where an Ohio appellate judge has voted both to affirm a trial

court's judgment of sentence, and to reverse that judgment and relnand for

resentencing, all based on a single assignment of error.

(181) Consequently, I respectfully concur in part, and dissent in part.

CYNTHIA WESTCOTT RICE, J., concurs in part, dissents in part, with
Concurring/Dissenting Opinion.

{182} I concur with the majority, as to the second and third assignments of error.

I also concur with the dispdsition by the writing judge. Although I dissent in part, I

concur that this case should be remanded to the trial court for re-sentencing.

{1[83} The majority maintains that even though the indictment specified that the

charge of child endangerment was a felony of the third degree, the amendment to

include the "serious physical harm" specification was improper and constitutes
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reversible error. For the reasons set forth below, I respectfully dissent, as to the first

assignment of error. .

{1[84} In State v. O'Brien (1987), 30 Ohio St.3d 122, the Supreme Court

established the following principle of law:

{585} "An indictment, which does not contain all the essential elements of an

offense, rriay be amended to include the omitted element, if the name or the identity of

the crime is not changed, and the accused has not been misled.or prejudiced by the

omission of such element frorim the indictment (Crim.R. 7[Dj, construed and applied.)"

O'Brien, supra, at paragraph two of the syllabus.

{1[86} In O'Brien, the state moved to amend an indictment subsequent to the

close of its case-in-chief, to specify the mens rea element of "recklessness" for the

charge of endangering children. The Court pointed out that the indictment was properly

amended to include this essential element because: "[n]either the penalty nor the

degree of the offense was changed as a result of the amendment. Since the addifion of

the culpable mental state of 'recklessness' did not change the name or identity of the

crime of endangering children, the amendment was proper pursuant to Crim.R. 7(D)."

(Emphasis added). O'Brien, supra, at 126.

{¶87} In State v. Headley (1983), 6 Ohio St.3d 475, upon motion, the trial court

amended an indictment to specify the type of controlled substance"involved in a drug-

trafficking charge, when the original indictment had not identified it. Although the issue

was whether the original indictment was fatally flawed (not whether the amendment was

proper), the Supreme Court analyzed the omission and subsequent amendment under

Crim.R. 7(D). The court observed "[t]he severity of the offense is dependent upon the
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type of drug involved," and in particular, that possession of.-certain controlled

substances merits a charge of aggravated trafficking, while possession of others merits

a charge of trafficking in drugs, a lesser offense. Id. at 479. Pursuant to this analysis, -

the Court concluded that an amendment to specify the type of -drugs involved was

improper because changing the type of drug involved would "change the very identity of

the offense charged." Id.

{188} Most recently, in State v. Davis, Slip Opinion. No. 2008-Ohio-4537, the

Supreme Court revisited the issue. In Davis, the defendant was indicted on several

drug-refated charges, including two counts of aggravated trafficking in drugs. Unlike the

indictment in the case at bar, the indictment in Davis apparently did not expressly state

the felony level with which the defendant was charged. However, the statute under

which the defendant was charged reflected that the charge was a felony of the fourth

degree. During trial, the court amended the charge and increased the amount of

controlled substances involved. As amended, the charge was a felony of the second

degree. The Supreme Court determined, pursuant to O'Brien and Headley, such an

amendment was improper, holding that ""*` amending the indictment to change the

penalty or degree changes the identity of the offense." Id. at ¶9.

{189} With this guidance in mind, I would hold the amendment under

consideration was proper. To wit, the amendment neither altered the identity of the

crime nor did it enhance or change the penalty or degree of the charged offense.

Further, the original indictment described the actions of appellant which constituted

endangering children and specifically stated appellant was being charged with a third

degree felony. The only way a defendant charged.with endangering children may be
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convicted of a third degree felony is by proof that the victim(s) suffered serious physical

harm. R.C. 2919.22(E)(2)(c). The pre-amended indictment was therefore sufficient to

put appellant on notice of the-crime, its elements, and its degree. The amendment was

merely a clarification adding nothing to the crime charged that was not already apparent

on its original face.

{4W96} I would also point out that the caption of the crime (the portion of the

indictment listing the crime, statutory subsection, and felony degree) was specifically

incorporated into. the "text or body" of the indictment. This observation is relevant

because the majority relies upon the Twelfth Appellate District's. holding in State v.

Fairbanks, 172 Ohio App.3d 766, 2007-Ohio-4117.

{191} In that case, the indictment provided a caption stating the crime charged,

the statutory subsection, and the felony degree. Below and separate from the caption

was the text or body of the indictment setting forth the date of the crime, the defendant's

alleged prohibited conduct, and the elements of the crime charged. The caption and

body of that indictment were set forth in the instrument with nothing indicating the crime

alleged in the caption was specifically connected to the alleged prohibited conduct in the

body. As a result, the Twelfth District determined the state's attempt to amend the

indictment changed the identity of the crime. That is, because the caption and body

were fundamentally disconnected and the indictment did not include the level of the

offense or specific statutory subsection in the body, adding an essential element to the

body of the indictment functioned to facially alter the level of the offense from a

misdemeanor to a felony.
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f192} Hete, alternatively, the indictment sets forth the alleged prohibited conduct

within the body which is necessarily connected to the following captio.n: "This act, to-wit:

Endangering Children, constitutes a Felony of the Third degree, contrary to and in

violation of the Ohio Revised Code, Title 29, [Section] 2919:22(A) and against the

peace and dignity of the State of Ohio." The "[t]his. act" language demonstrates there

can be no confusion as to what alleged behavior is. being charged under the specific

statutory sub'section prohibiting endangering children, a felony of the third degree.

Because there is unequivocal language incorporating the charged offense, statutory

subsection, and felony level to the alleged prohibited conduct, the instant maiter is

distinguishable from Fairbanks.

(¶93) Finally, I would point out this court has recently stated:

{¶94) "It is well settled that `under Ohio law, a criminal indictment is intended to

serve two basic parposes: (1) it compels the state to aver all material elements of the

charged offense so that the defendant can have propeir notice and a reasonable

opportunity to defend himself; and (2) by properly identifying the charged offense, it

protects the defendant from future prosecutions for the same crime."' State v. Batich,

11th Dist. No. 2006-A-0031, 2007-Ohio-2305, at ¶31, quoting State ex reL Smith, 11th

Dist. No. 2004-A-0080, 2005-Ohio-825, at ¶5.

{195} In Batich, the state failed to amend an indictment to include the mens rea

element of recklessness in a child endangering case. However, this court held the

omission did not render the indictment plainly defective because the reference to the

statute in the indictment sufficiently "apprised [the defendant] of the charged offense."

Id.
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{196} The ainendment neither changed the name or identity of the crime

charged in the original indictment. Moreover, it did not alter the potential penalty with

which appellant was faced. From the inception of the. underlying prosecution, appellant

was aware of the charged offense and was on notice of the essential elements the state

was required to prove. I would therefore hold the trial court did not err in amending the

indictment to include the "serious physical harm" specification and.accordingly affirm its

judgment. .
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