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IN THE SUPREME COURT OF OHIO

David A. Rohrer

537 South Broadway, Suite #202
Greenville, OH 45331

Attorney Reg. No. (0042428)

CASE NO. 2009-0719

Respondent
RELATOR’S OBJECTIONS
TO THE BOARD OF
COMMISSIONERS REPORT
AND RECOMMENDATIONS
Disciplinary Counsel

250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411

Relator

Now comes relator, Disciplinary Counsel, and hereby submits objections to the Findings
of Fact, Conclusions of Law and Recommendation of the Board of Commissioners on

Grievances and Discipline (Board) filed with this Court on April 17, 2009.

On August 19, 2008, relator filed a formal complaint against Respondent David Rohrer
alleging that he intentionally violated a court gag order and then lied to a judge about his
i:ulpability during a hearing to determine the source of the violation. Respondent filed an answer
to the complaint on September 2, 2008. After a panel hearing on January 16, 2009, the Board
found that respondent’s “violation of [a court] gag order” and “false statement[s] to a court on a
matter directly relevant to a violation of one of the court's orders” to conceal his “culpability for

[the] violation™ “cannot be condoned.” [Report at 5, 10]



Relator recommended that respondent be suspended for six months. Respondent
recommended “something less than an actual suspension.” The hearing panel declined to find

the presence of any aggravating factors and recommended a six-month stayed suspension and the

- Board adopted the hearing panel’s report and recommendation. For the reasons set forth herein,

relator objects to the board’s recommendation of a stayed suspension and requests an actual six-

month suspension.

FACTS
On September 21, 2007, the Darke County Prosecutors Office filed a complaint

in the Darke County Juvenile Court against 10-year-old Timothy Byers with five delinquency
counts of murder and one delinquency count of aggravated arson as a result of a September 16,
2007 fire that killed Byers' mother, sister and three other children. [Stip. 2, Report at 1] That
same day, Byers was remanded to the custody of West Central Juvenile Detention Center. [Stip.
3, Report at 2] On September 25, 2007, respondent was retained to represent Byers. [Stip. 4,
Report at 2] Assistant Prosecutor Phillip Hoover was assigned to prosecute this matter. [Tr. at

22]

On September 26, 2007, Darke County Juvenile Court Judge Michael McClurg
sealed the court file. [Stip. 5, Report at 2] On September 27, 2007, respondent filed a request
for discovery with the Darke County Juvenile Court. [Stip. 6, Report at 2, Stip. Ex. 1] On
September 28, 2007, Judge McClurg issued a gag order that prohibited respondent and the
prosecuting attorney from discussing the case with the media. [Stip. 5, Report at 2] On this
same date, respondent’s client was released from the juvenile detention center into the custody of

his grandmother. [Tr. at 99-100]



After waiting nine days and receiving no response to his discovery request from the

gk

prosecutor’s office, respondent became “angry,” “upset,” “blew a gasket™ and was in a “fit of
rage.” [Tr. at 23, 70, 94] On October 5, 2007, respondent filed a motion to compel discovery
asking the court to order the Darke County Prosecutor to provide an immediate response to
respondent'’s discovery request. [Stip. 3, Report at 2, Stip. Ex. 3] Respondent further requested
the court sanction the prosecutor’s office “for refusing to timely submit discovery to counsel for
accused.” [Stip. Ex. 3, p. 1] Respondent personally attacked Assistant Prosecutor Hoover in this
motion by identifying him by name, suggesting that Mr. Hoover was “withholding discovery”
and had a “pattern of failing to provide discovery.” [Tr. at 25, Stip. Ex. 3] Despite filing this
motion to compel representing to the court that the discovery response was overdue, respondent

admitted during the disciplinary hearing that nine days “was not a long time for lack of a

discovery response.” [Tr. at 93]

On the same date respondent filed the motion to compel, he directed his employee
Daphne Laux to deliver a copy of the motion to the Darke County Daily Advocate newspaper.
[Stip. 8, Report at 2, Tr. at 25] Respondent knew that by doing so be was intentionally violating
Judge McClurg's order prohibiting communications with the media. [Stip. 8, Report at 2, Tr. at
25] Respondent violated the gag order because he concluded that this would be the best strategic
approach to prod the prosecutor’s office to respond more quickly and would result in a faster
response to his discovery request. [Tr. at 71, 107-108] The next day, after respondent’s temper
had cooled, he gained a full appreciation that his actions were improper and the language in his

motion intemperate. [Tr. at 26-27] Despite this realization, respondent took no action to correct



his violation of the gag order or minimize the impact of his improper conduct on his client, the
court or the prosecutor. [Tr. at 26-27]

As aresult of respondent’s violation of the gag order, the October 9, 2007 edition of the
Daily Advocate included an article on the motion to compel discovery filed by respondent.
[Stip. 9, Report at 2, Stip. Ex. 4] A short time later, Judge McClurg contacted respondent and
Hoover and scheduled an October 11, 2007 hearing to detenmine whether respondent violated the
order regarding communications with the media. [Stip. 10, Report at 3, Stip. Ex. 5, Tr. at 72-73]
During this hearing, Judge McClurg advised respondent that it was the court’s position that

respondent’s discovery was not overdue. [Stip. Ex. 7, p. 1; Tr. at 34]

At this hearing, respondent made three false and misleading statements regarding who

was responsible for the violation of the court’s gag order.! Respondent advised the court:

o “I will state this for the record. Since the gag order has been on, I have had absolutely no

contact with the press, period. I do believe that I know what went on here and I will

express what [ believe went on and [ will accept responsibility for what I think went on.”
[Stip. Ex. 5 at 7, Tr. at 28-29] [Emphasis added]

e "I will be honest with the court that [ was quite upset that T had not got discovery at this
time. Isaid some things to my staff that I believe...  believe was misconstrued, but I'm
not going to hold them responsible and I believe that a copy of that . . . of that motion

Jater on in the day got delivered over there without my knowledge." [Stip. Ex. 5 at 8-9,

Tr. at 30] [Emphasis added]

! The Board report cites only two false and misleading statements by respondent. However the hearing transcript
and respondent’s testimony show that respondent made three such statements to the court.
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» "I take responsibility for that because if they thought that that was my intent or that's
what I wanted to happen, and they did that, then that's still my responsibility. It was...it

was not my intent." [Stip. Ex. 5 at 9, Tr. at 30-31}

Respondent claims that he originally intended to inform the judge that he violated the gag
order, but changed his mind when he realized that Judge McClurg could remove him as counsel.
[Tr. at 73-74] Respondent further testified that he violated that gag order @d subsequently led
to the court because he “didn’t trust Judge McClurg . . . to handle [his client’s case]

appropriately.” [Tr. at 87]

Afier this hearing, respondent returned to his office and advised Laux that he “had made
statements to the court that were not truthful.” [Tr. at 31] Respondent provided this information
to Laux because she was the person who would ultimately be blamed for violation of the gag

order based upon respondent’s false statements to the court. [Tr. at 40]

Laux then shared information about respondent’s dishonest statements to the court with
Assistant Prosecutor Hoover. [Tr. at 35] After respondent learned that Laux had revealed his
misconduct to Hoover, respondent terminated her. [Tr. at 96-97] However, respondent
misleadingly characterized the basis for Laux’s termination as her violation of “an office policy
against divulging confidential information about cases.” [Report at 4] At his disciplinary
hearing, respondent acknowledged that the confidential information revealed by Laux, was
limited to respondent’s own ethical violation that he himself was under a duty to report. [Tr. at

98-99]



After being fired, Laux filed for unemployment compensation and respondent contested
her application. [Tr. at 35-36] As a part of respondent’s opposition to Laux’s unemployment
benefits, respondent sent two false and/or misleading letters to the Office of Unemployment

Compensation. [Tr. at 37, Relator’s Ex. 1 and 2]

In respondent’s November 29, 2007 letter to the unemployment office, respondent falsely
advised them that he told Judge McClurg that delivery of the motion to compel “was completely
[his] fault” and that respondent did “not know, where Ms. Laux would come up with saying that
‘[he] lied.”” [Relator’s Ex. 1] Respondent admitted during his disciplinary hearing that this

“was not a true statement.” [Tr. at 39-41]

In respondent’s December 9, 2007 letter to the unemployment office, respondent made a
similarly false and/or misleading statement. [Relator’s Ex. 2] In the letter, respondent atiempts
to paint a picture of Ms. Laux and her conduct that is inconsistent with what respondent now
admits really happened. [Relator’s Ex. 2] Respondent now admits that he lied to the court and
that he informed Laux of his lies immediately after the court hearing. Nonetheless, in his letter,
respondent misleadingly and disingenuously states that “Ms. Laux apparently felt that I lied to

the court but never informed me about that.” [Relator’s Ex. 2]

On November 29, 2007, Judge McClurg issued an order based upon the October 11, 2007
gag order violation hearing. [Stip. Ex. 7, Tr. at 31] In this entry, Judge McClurg expressed
concerns about respondent’s violation of the gag order and personal attacks on Hoover. [Tr. at

32] Ultimately, Judge McClurg concluded that respondent violated the court order prohibiting



communication with the media. [Stip. 15, Report at 3, Stip. Ex. 7] As aresult, Judge McClurg
found respondent in contempt and ordered a suspended three-day jail sentence and $500 fine.
[Stip. Ex. 7, Tr. at 34] The court suspended the jail sentence and fine on the condition that
respondent purge his contempt with “no further violations of the gag order and no further attacks
of a personal nature.” [Stip. Ex. 7, p. 2; Tr. at 34] The court further granted the motion of
Assistant Prosecutor Hoover to strike respondent’s personal attacks against Hoover from

respondent’s motion to compel. [Stip. Ex. 7, p. 2; Tr. at 34]

In March 2008, Darke County Juvenile Court Judge Michael McClurg found Byers not
competent to face juvenile delinquency charges against him and dismissed the pending charges.

[Stip. 16, Report at 3]

During relator’s investigation of this matter, respondent continued to make false and/or
misleading statements regarding his conduct before Judge McClurg. In a letier to relator,
tespondent falsely claimed that he “accepted full responsibility for violating the gag order and
indicated on and off the record how it happened.” [Tr. at 45] However, at the hearing,

respondent did not specifically recall this prior statement to relator.

As a result, respondent’s deposition was read and respondent was forced to acknowledge
his prior statement to relator and his admission under oath that his statement was not truthful.
Respondent acknowledged that his deposition transcript shows that though respondent made
these claims to relator, actually he had not “accepted full responsibility for violating the gag

order” and had not “indicated on and off the record how it happened.” [Tr. at 42-46, quoting



respondent’s deposition at 66-67 and Deposition Ex. 1] [Emphasis added] By respondent’s own
subsequent admission at the hearing, these false statements “were just a continuation of the

statement [he] had made before.” [Tr. at 51]

Based upon these facts, the hearing panel found that respondent’s conduct vielated the
Rules of Professional Conduct: Rule 3.3(a)(1) [a lawyer shall not knowingly make a false
statement of fact to a tribunal or fail to correct a false statement of material fact previously made
to a tribunal by the lawyer]; Rule 3.4(c) [a lawyer shall not knowingly disobey an obligation
under the rules of a tribunal]; Rule 8.4(c) [a lawyer shall not engage in conduct involving
dishonesty, fraud, deceit, or misrepresentation]; Rule 8.4(d) [a lawyer shall not engage in
conduct that is prejudicial to the administration of justice] and Rule 8.4(h}) [a lawyer shall not

engage in conduct that adversely reflects upon his fitness to practice law]. [Report at 4]

OBJECTIONS

L.

RESPONDENT’S CONDUCT SUPPORTS THE FINDING OF
FOUR AGGRAVATING FACTORS

Relator advocated for and the evidence supports finding that respondent engaged in a
pattern of misconduct, committed multiple offenses, made a false and/or misleading statement
during the disciplinary process and exhibited a selfish and dishonest motive. The Board erred
when it found no aggravating factors present in this matter, despite clear and convincing

evidence otherwise.



A. Pattern of Misconduct

Respondent’s misconduct spanned from October 2007 through January 2008 and includes
his intentional violation of a court gag order, making three false and/or misleading statements to
Judge McClurg, making false and/or misleading statements to the unemployment office in two
separate letters and making the same misleading statement to relator during the investigation of

this maiter.

The Board declined to view “respondent's [mis]representations to the juvenile court and
to the unemployment bureau as repeti%ively deceptive” and therefore concluded the
misrepresentations were not “an aggravating factor that respondent engaged in a ‘pattern of
misconduct.”” [Report at 6] The Board further held that respondent’s false and misleading
statements to the unemployment bureau “are not sufficiently linked to those in-court statements .

.. to constitute any salient ‘pattern’ of deception on respondent's part.” [Report at 6]

There are several errors in the reasoning of the Board. First, respondent wrote two
letters, not one as stated in the Board report, which contained false and/or misleading statements
to the unemployment bureau. [Report at 6, Relator’s Ex. 1 and 2] Additionally, the Board
incorrectly asserts that the false statements in the one letter noted by the Board “were made
several months after the [Byers] case ended.” [Report at 6] This is not accurate. The exhibits
and stipulations show that respondent’s November and December 2007 letters to the
unemployment bureau occurred well before the Byers case was dismissed in March 2008.

[Relator’s Ex. 1 and 2, Stip. 16] Finally, relator points out respondent’s misleading statements



continued into January 2008 through respondent’s letter to relator during the investigation of this

matter.

Therefore, the evidence demonstrates that just as the Board found that respondent
“misrepresent[ed|” his “culpability” to Judge McClurg, he repeated that misrepresentation to the
unemployment bureau and then later to relator. [Report at 10] As such, respondent’s repeated
false and musleading statements about who was responsible for violating the gag order over a

four month period solely to conceal his “culpability” constitute a pattern of misconduct.

B. Multiple Offenses

While representing Timothy Byers, respondent: |

¢ Intentionally violated a court gag order m an attempt to prod the prosecutor’s
office to provide a more speedy discovery response,

e Made three false statements to Judge McClurg during a court proceeding to
conceal his culpability for violating the gag order,

e Fired staff member Laux for reporting his misconduct to the prosecutor’s office,

e Contested Laux’s application for unemployment compensation by sending the
unemployment bureau two letters containing false and/or misleading statements in
an effort to conceal his Culpability for violating the gag order,

¢ Made the same false and/or misleading statements to relator in an effort to
conceal his culpability for violating the gag order, and

e Caused several injuries by his conduct, including causing the court to expend

extra resources for a hearing to determine what happened, bringing negative

10



attention and disrepute on the court and the legal profession and preventing Laux

from obtaining unemployment benefits.

During the hearing on this matter, relator argued that these facts established respondent
had committed multiple offenses. [Tr. at 171] The Board report does not identify this as an
aggravating factor, nor specifically address why these facts do not constitute multiple offenses.
Relator requests that based upon these facts, respondent be found to have committed multiple

offenses.

C. False Statement During the Disciplinary Process

During relator’s investigation of this matter, respondent continued his pattern of making
false and/or misleading statements regarding his culpability for violating the gag order and what

occurred duning the subsequent hearing before Judge McClurg.

In a January 2008 letter to relator respondent falsely claimed that “As Judge McClurg
indicates in his Entry, I accepted full responsibility for violating the GAG Order and indicated on
and off the record how it happened.™ [Tr. at 45] However, at the hearing, respondent did not

specifically recall this prior statement to relator.

As aresult, respondent’s deposition was read and respondent was forced to acknowledge
his prior statement to relator and his earlier admission under oath that this statement was not
truthful. Respondent acknowledged that his deposition transcript shows that though respondent

made these claims to relator, actually he had not “accepted full responsibility for violating the

11



gag order” and had pot “indicated on and off the record how it happened.” [Tr. at 42-46, quoting
respondent’s deposition at 66-67 and Deposition Ex. 1] [Emphasis added] By respondent’s own
subsequent admission at the hearing, these false statements “were just a continuation of the

statement [he] had made before.” [Tr. at 51]

The Board report discounts relator’s assertion that “respondent made a misleading
statement in a letter to relator during the investigation that minimized his misconduct” and
mstead finds that “respondent's letter accurately recounted statements made by the juvenile court
in its entry.” On this basis, the Board declined to find respondent’s statement to relator as an
aggravating factor. However, the Board’s interpretation of the facts 1s in contradiction to the

evidence.

The November 29, 2007 entry to which the Board refers states “Mr. Rohrer accepted full
responsibility for violating the GAG Order, and indicated how he thought it happened.” [Stip
Ex. 7, p. 2] There is no dispute that respondent quoted a modified version of this statement in his
letter to relator. However, respondent’s reliance on this statement was nothing more than a
sleight of hand maneuver to avoid directly addressing the allegations against him. Respondent
has duty to fully disclose his conduct, not hide behind a sentence in a court entry. Especially,
when that sentence appears to rely entirely on respondent’s initial false statements to the court as

the basis for the assertion.

12



D. Dishonest and Selfish Motive

Relator asseris that respondent’s conduct exhibited both a selfish and dishonest motive in
five ways. The evidence shows:

s Respondent made a purposeful and calculated decision to violate the gag order based
upon his determination that violating the order was the best way to obtain discovery since
respondent strongly disliked the assistant prosecutor and did not trust the judge to
properly handle the case.

e Respondent and Hoover had a history of conflict and respondent was extremely angry
with Hoover at the time — which suggests that issues of turf and ego were at play.

» Respondent covered up his misconduct by making false and misleading statements to
Judge McClurg to avoid the consequences for his actions.

» Respondent continued to perpetuate his deception by making the same false and
misleading statements to the unemployment office to contest Laux’s benefits and punish
her for revealing respondent’s dishonesty to his rival, Hoover.

¢ Respondent continued his deception by making misleading statements to relator in

response to the grievance filed by Hoover.

The Board declines to attribute a selfish or dishonest motive to respondent. In support of
this position, the Board asserts that respondent violated the gag order due to his concem for the

“safety of a ten-year old boy in lockup,” “his antagonistic history with the assistant prosecutor”

" and “his perception that the publicity he was generating by releasing his motion to the newspaper

would somehow nudge the judge in a direction favorable to his client.”

13



However, the Board’s reliance on these premises is mistaken. First, the stipulations and
respondent’s testimony establish that respondent did not violate gag order while his client was
being held at the juvenile detention center.” Respondent testified that Byers was released to the
custody of his grandmother on September 28, 2007. [Tr. at 99-100] Respondent violated the
gag order on October 3, 2007, well after the release date. Additionally, relator notes the
remaining two reasons the Board offers in explanation for why respondent violated the gag order
~ his anger at the assistant prosecutor and his independent determination that violating the gag
order was the best path of action -- support relator’s contention that respondent acted with a
selfish and dishonest motive. Respondent’s underlying motivation, driven by personal animosity

and hubris, clearly implicates selfishness and dishonesty.

The Board report then examines respondent’s series of improper actions as separate
incidents and finds them “impulsive.” First, the report minimizes respondent’s aggravating
motives in violating the gag order by finding that this violation “was the impulsive act of an

293

attorney whose judgment was clouded in the heat of battle.”” [Report at 5] Building upon this

determination, the report finds that a selfish motive is “inconsistent with acting impulsively.”

% The Board report relies on this incorrect premise a second time when discussing mitigation and states that
respondent’s passion for his legal work may provide “insight about the extent to which respondent's violation of the
zag order might have been affected by his concern for the safety of a ten-year old boy in lock-up.” [Report at §]
[Emphasis added] As stated above, respondent’s client was in the custody of his grandmother when the gag order
was violated.

® The Board’s determination that respondent’s actions are impulsive is contradicted by another section of the Board
report that acknowledges “the panel's inability to discern whether respondent's conduct was impulsive or not.”
[Report at 4]
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However, this finding is contradicted by respondent’s admission that his actions were based upon
the calculation that violating the order was the best path to take. Such a cost-benefit analysis by

respondent 1s inconsistent with “acting impulsively.”

Respondent’s own words in his testimony establish that his conduct was calculated and
preceded by a full consideration of his actions and their consequences. Respondent testified at
the disciplinary hearing:

o I felt that was — would get me discovery and it got me discovery.” [Tr. at 71],
s I felt there would be pressure on the prosecutor’s office, whether or not by Judge

McClurg or public pressure, to get the discovery to me.” [Tr. at 107-108],

o ] felt that that was the only way I could get discovery on this case.” [Tr. at 49]
e He “was offended the way the case was handled.” [Tr. at 49],
e He put the personal attack against Hoover in motion to compel, because Hoover “was

lying” to respondent. [Tr. at 108]

e Respondent was prepared to go to jail for violating the gag order. [Tr. at 48]

The Board report next declines to attribute a selfish or dishonest motive to respondent’s
three false statements to the juvenile court. The basis for this conclusion is two-fold. First, the
Board report relies upon the November 29, 2007 contempt judgment entry in which the court
noted “respondent had ‘made a mistake’ and ‘let his emotions get the best of him.”™ [Report at

5] However, the same court entry never mentions respondent’s false statements to the court and

15



only addresses his violation of the gag order. As such, it is apparent that the court’s entry is
directed at dealing with respondent’s violation of the gag order, not his false statements to the

court.

Further, in reaching their conclusion, the Board report acknowledges sufficient facts to
establish a selfish and dishonest motive. The Board report states “respondent knew he was being
summoned to court to discuss an apparent violation of the gag order,” “had time to consider the
explanation he would give” and “sufficient opportunity to form a motive to mislead the judge.”
[Report at 6] Nonetheless, the report concludes the panel was unable to discem if respondent’s
actions were impulsive. [Report at 6] However, in the same paragraph, the report reaches the
inexplicable and contradictory conclusion that “we do not have a sufficient basis for finding as
an aggravating factor that he acted with a dishonest or selfish motive, since, as note [sic] above,

acting with such a motive seems to us inconsistent with acting impulsively.” [Report at 6]

Finally, a Board finding that respondent’s actions were impulsive is not supported by the
timeline of events. Respondent violated the gag order on October 5, 2007. Respondent lied to
Judge McClurg on October 11, 2007. A close examination of respondent’s false statements to
the court, show respondent to be a confident speaker who is comfortable with what his is saying,
not the stumbling awkward statements of a person caught off guard and forced to make an
unfortunate split second decision to lie. [Stip. Ex. 5, pp. see page 8-9, 28-31] Additionally,
respondent fired Laux in November 2007 for exposing his dishonesty and wrote false and/or

misleading letters to the unemployment office in November and December 2007 opposing

16



Laux’s benefits. Respondent then wrote letter to relator in January 2008 perpetuating the same

falsehoods. This calculated four-month pattern of deceit can hardly be described as impulsive.

E. Additional Aggravating Factors

Respondent’s Apparent Lack of Remorse

Through the respondent’s testimony and the Board report, it is clear that respondent has
failed to show any true remorse for his misconduct. The Board report notes that:
¢ When respondent initially cast “blame on his staff member and subordinate
(Daphne Laux)” and then fired her he “neutralized the impact of his later mea
culpas” [Report at 6-7)
e “Tt would strain credulity for us to find as a mitigating factor that he immediately
and unequivocally took responsibility for his actions or made timely efforts to

rectify their consequences.” [Report at 7]

During his testimony, respondent made similar troubling remarks justifying and
minimizing his misconduct.

o “Justice got served by the breaking of that gag order” [Tr. at 103]

e The personal attack on Hoover “is the only reason I’m sitting here today
answering this complaint because Mr. Hoover has no concern that I misled the
judge.” [Tr. at 104]

e He “misspoke to the judge.” [Tr. at 114]

s He “misconstrued” who violated the gag order to the judge. [Tr. at 40]

e He told Laux that he “fudged a statement to the court.” [Tr. at 42]

17



These findings by the Board and statements by respondent to the panel clearly indicate

that respondent fails to fully appreciate the impropriety of his conduct.

‘Respondent’s Substantial Legal Experience

Respondent has been licensed as an attorney since November 1989 and has substantial
experience as a trial attorney. Respondent was an assistant prosecutor in Summit County for
about five years and handled eight murder trials and a total of 50 to 60 jury trials. [Tr. at 57]
Respondent was also an assistant prosecutor for Darke County for over one year and a Darke
County Children Services attorney for about one year. [Tr. at 58] As such, respondent is an
experienced and well-versed attorney who should have known better than to engage in the
extended and repeated dishonest pattern of misconduct present in this matter. See Disciplinary

Counsel v. Holland, 106 Ohio St.3d 372, 2005-Ohio-5322, 835 N.E.2d 361.

II.

THE CASE LAW OF THIS COURT AND OTHER JURISDICTIONS
REQUIRES AN ACTUAL SUSPENSION FROM THE PRACTICE OF LAW

"We will not allow attofneys who lie to courts to continue practicing law without
interruption.” Cleveland Bar Assn. v. Herzog (1999}, 87 Ohio St.3d 215, 217, 1999-Chio-30,
718 N.E.2d 1274. In that one sentence, this Court spoke clearly and succinctly about the
appropriate sanction for an attorney who malkes a false statement to a court. Courts in
Massachusetts and Hawaii have reached the same conclusion, based upon similar facts. Despite

the plain facts and multiple disciplinary rule violations found in this matter, the Board erred in |
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concluding that a six-month stayed suspension was appropriate in this matter. Relator requests
this Court order that respondent be suspended for six months based upon the case law outlined

below.

In Cleveland Bar Assn. v. Herzog, Herzog filed for bankruptcy in an attempt to discharge
a $40,000 malpractice judgment. During the bankruptcy proceeding, Herzog testified falsely
about his employment and income at a court hearing. The Supreme Court of Ohio found that
Herzog’s conduct violated DR 1-102(A)(4) and 1-102(A)(6). In mitigation, the Court found that
Herzog had established evidence of “the highest personal and professional integnity” and had
practiced law for 30 years with an “unblemished record.” Id. at 216. The record also showed
that during the time period of the misconduct, Herzog suffered from depression and marital
difficulties. Id. No aggravating factors were found by the Court. After considering Herzog’s
misconduct, disciplinary rule violations and mitigation, the Court ordered a six-month

suspension.

The Board report attempts to distinguish Herzog from the present matter based upon their
conclusion that “Herzog's misrepresentations were made in swormn testimony and as part of a
‘course of conduct’ indicating a clear pattern of deception and concealment” which “lasted
throughout, and clearly impeded, his bankruptcy proceedings.” On the other hand, the Board
concluded that “respondent’s misrepresentations comprised a discrete, isolated part of the

procecdings that had no relationship to or effect on the rest of the case.”
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However, the distinction drawn by the Board is not persuasive for several reasons. First,
respondent’s intentional violation of the court order, false statements to the judge, two false and
misleading letters to the unemployment bureau and a misleading letter to relator between
October 2007 and January 2008, clearly establish the same type of a “coursé of conduct” and
“pattern of deception” that was present in Herzog. Second, respondent’s misrepresentations to
the court and the unemployment bureau did have an “effect.” Respondent’s misrepresentations
to the court created the necessity for the court to hold a hearing, issue a contempt entry and
resulted in Judge McClurg hiring legal counsel. [Tr. at 80, 105] Additionally, respondent’s
misrepresentations to the unemployment bureau were used as a basis to deny Laux

unemployment benefits.

The Board report doesn’t explain why the other two disciplinary cases offered by relator
from Hawaii and Massachusetts were not persuasive authority for ordering a six-month
suspension in this matter. Office of Disciplinary Counsel v. Levine, Supreme Court of the State
of Hawaii, No. 23895, November 14, 2001, involves a single instance of a misrepresentation
made to a court, and results in the same sanction as Herzog. Levine was a deputy prosecutor and
falsely advised a trial court that he had obtained permission from the Office of Disciplinary
Counsel to act as criminal defense counsel, despite the fact that he was a deputy prosecutor. In
mitigation, the court found that “Levine possesses an exemplary record and reputation in the
community,” no prior discipline, no dishonest or selfish motive and that Levine was “unlikely to

repeat such behavior.” Id. at 1. No aggravating factors were found by the court.
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The court found that Levine’s misconduct violated The Hawaii Rules of Professional
Conduct 3.3(A)1) and 8.4(c). In its decision the Supreme Court of Hawaii held that “We view
an attorney’s misrepresentations to a court as a matter of extreme gravity.” Id. The court further
held that “but for the mitigating factors . . . our grave concerns regarding an attorney’s
misrepresentations to a court would have resulted in a significantly greater sanction.” Id. at 2.

The court ordered a six-month suspension.

In the third case, In re Balliro (2009), 453 Mass. 75, 899 N.E.2d 794, the Supreme
Tudicial Court of Massachusetts ordered the same sanction for the same misconduct. Balliro, an
assistant district attorney, was assaulted by her boyfriend. After criminal charges were filed,
Balliro decided that she did not wish to see her boyfriend convicted. She testified falsely at his

trial that he had not assaulted her, but that she had accidentally injured herself.

Based upon this misconduct, the court found that Balliro violated several rules of the
Massachusetts Rules of Professional Conduct, including 3.3(a)}(1), 8.4(c), 8.4(d) and 8.4(h). All
of these rules are analogous to the Ohio Rules of Professional Conduct, which the Board found
that respondent violated. In its decision, the court observed that Balliro made a false statement
“while participating in a formal legal proceeding at which she was obligated to give truthful

testimony.” Id. at 88. On this basis, the court ordered Balliro be suspended for six months.
In mitigation, the court found that Balliro’s “ethical violation as an aberration in an

otherwise promising and exemplary career.” Id. at 87. In further mitigation the court found that

Balliro did not wish to press charges or testify, she suffered from a dysfunctional psychological
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state due to her domestic abuse at the time of her testimony and this was a substantial cause of
her misconduct and she accepted responsibility and was unlikely to breach her ethical duties

again. Id. No aggravating factors were found by the court.

In the present matter respondent has established the mitigation of no prior discipline and
cooperation during the disciplinary process. However, his mitigation does not outweigh the
seriousness of his continued and repeated dishonesty. Additionally, Herzog, Levine and Balliro
all contain substantial mitigation, no aggravating factors and nonetheless resulted in an actual
six-month suspension. Therefore, a six-month suspension is both warranted and consistent with

the case law of the Supreme Court of Ohio and other courts in similar disciplinary cases.

In support of a stayed suspension, the Board relies upon this “Court’s recent 4-3 decision
in Disciplinary Counsel v. Taylor, 120 Ohio St.3d 366, 2008-0Ohio-6202, 899 N.E.2d 955~
[Report at 9] According to the Board report, Taylor made a misrepresentation “directly to a
judge” and “told the court he was representing an individual, without mentioning the individual
had died.” [Report at 9] However, upon closer examination, the facts underpinning the Taylor
decision are not so clear cut. According to this Court’s decision, Taylor filed a notice of
appearance requesting a continuance and failed to disclose in his filing that his purported client
was deceased. Taylor at 9 14. Unlike the present matter, there is nothing in the decision that
indicates Taylor stood before a judge and told repeated lies during a court hearing to conceal
- prior wrongdoing and impede a court investigation. Further, it is clear that Taylor did not engage

in an extended and calculated pattern of deceit and misconduct that involved multiple related acts

22



and spanned four months. As such, the relator urges this Court to find that the Taylor decision 1s

not dispositive of the sanction in this matter.

Relator further suggests that the combined effect of respondent’s other misconduct, in
addition to his dishonesty to the court, require an actual suspension. The Board report
acknowledges that “respondent's violation of a court order compounded his
misrepresentation[s]” but found that this additional disciplinary violation “does not make an
actual suspension imperative” based upon Stark County Bar Assn. v. Ake, 111 Ohio St.3d 266,
2006-0Ohio-5704, 855 N.E.2d 1206. [Report at 9-10] The Board report notes that thas Court
found that Ake "deliberately" and "in a calculated fashion" had "violated a court's order on five

separate occasions” and nonetheless ordered a six-month stayed suspension. [Report at 10]

The Board’s reliance on Ake as being determinative of this matter is misplaced. Ake’s
sole disciplinary issue was the violation of court orders, not violation of a court order and then
misrepresentations to a court, the unemployment bureau and relator, as we have in the present
matter. Additionally, the Ake decision offers further support for an actual suspension for
respondent. First, relator notes that this Court found in aggravation that Ake’s actions were
“dishonest and self-serving” and that Ake had “‘committed multiple acts of misconduct” much
the same as relator is arguing for respondent. Ake at §41. Additionally, the Ake decision states
that pursuant to ABA Standard 6.22, “a suspension from the practice of law is generally
appropriate” for “a knowing violation of a court order” Ake at § 45. Finally, three justices

dissented from the six-month stayed suspension and stated that they would impose an actual six-
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month suspension. See also Stark County Bar Assn. v. Osborne (1991), 62 Ohio St.3d 77, 578

N.E.2d 455 (one-vear suspension for violating court order).

Finally, the Board report states that regardless of respondent’s motives “a
misrepresentation to a court is a misrepresentation to a court, and cannot be condoned. A court's
ability to uncover and remedy an-attorney‘s violation of one of its orders depends on complete
candor from all lawyers involved. When the lawyers involved instead misrepresent their or one
another's culpability for such a violation, it undermines not only the order violated but also the
court's ability to remedy the violation and avoid repetition.” [Report at 10] Relator agrees
wholeheartedly with this analysis and asserts that such a situation requires an actual suspension

from the practice of law.

CONCLUSION

The evidence shows that respondent violated a court gag order on October 5, 2007, by
having staff member Daphne Laux deliver a copy of his motion to compel to the local
newspaper. During subseéuent court hearing on October 11, 2007, held to determine the source
of the leak to the media, respondent made at least three false and misleading statements to the
presiding judge to conceal his misconduct. In November 2007, respondent terminated Laux for
revealing his deceit to the prosecutor’s office. In November and December 2007, respondent
sent two letters containing false and/or misleading statements to unemployment compensation
office to contest a claim filed by Laux. During the disciplinary investigation of this matter,

respondent sent a letter to relator in January 2008 that misleadingly downplayed his misconduct.
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For these reasons, relator requests that this Court find the aggravating factors present as detailed

above and order a six-month suspension from the practice of law.

Respectfully submuitted,

Robert R. Berger (000064922)
Assistant Disciplinary Counsel
Counsel of Record

250 Civic Center Drive, Suite 325
Columbus, Ohio 43215-7411
614.461.0256
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CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing Objections to the Findings of Fact,
Conclusions of Law and Recommendation of the Board of Commissioners on Grievances and
Discipline has been served upon the Board of Commissioners on Grievances and Discipline, ¢/o
Jonathan W. Marshall, Secretary, 65 South Front Street, 5t Floor, Columbus, Ohio 43215-3431,
and respondent’s counsel Rasheeda Z. Khan, Kegler, Brown, Hill & Ritter, Capitol Square, Suite
1800, 65 Fast State Street, Columbus, OH 43215-4294 and Geoffrey Stern, Kegler, Brown, Hill
& Ritter, Capitol Square, Suite 1800, 65 East State Street, Columbus, OH 43215-4294 via

sl
regular U.S. mail, postage prepaid, this 3" day of May, 2009.

A
Robert R. Berger (0064922)
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BEFORE THE BOARD OF COMMISSIONERS
: ON
GRIEVANCES AND DISCIPLINE
OF
THE SUPREME COURT OF OHIO

09-0719

In Re: ' :
B Complaint against :  Case No. 08-066
_ David A. Rohrer : Findings of Fact,
: Attorney Reg. No. 0042428 Conclusion of Law and
' Recommendation of the
_ Respondent : Board of Commissioners on.
Grievances and Discipline of
Disciplinary Counsel ' : the Supreme Court of Ohio
N Relator :

INTRODUCTIDNJAN]) PROCEDURAL BACKGROUND

— This matter was heard on Jémuary 16, 2009 in Columbus, Ohio, before a hearing panel

composed of Jana Emerick, Stephen Roﬂeheffer, and Paut ﬁe Marco, the pénel chair, None of
t'he'g.sanel members is from the appellate district from which the complaint arose and none was a
member éf the probable cause panel that certified the matter .to the Board.
FINDINGS OF FACT
The parties sﬁpulated to the folléwing facts:

— : 1 Respondent was admitted to the practice of law in the state of Ohid.on November

6, 1989. Respondent is subject to the Code of Professional Responsibility, the OChio Rules of

Professional Conduct, and the Rules for the Government of the Bar of Ohio.

2. On September 21, 2007, the Darke Couhty Prosecutors Ofﬁcc filed a Complaint

in the Darke County Juvenile Court agaihst 10-year-old Timothy hyers with five delinquency




counts of murder and one delinquency count of aggravated arson as a resuit of a September 16,

2007 fire fhat killed Byers’s mothér; sister and three other children.

3. That same day, Byers was remanded to the cizsior.iy of West Central Juvenile
Defentibn Ceiltér in 'f‘roy, Ohio.

4. On September 23, 2007, respondent was retained to rcp;resent 1G-year-old
Timothy Byers,

5. On September 26, 2007, Darke County Juvenile Court Judge Michael McClurg
sealed the court file. On September 28, 2007, Jﬁdgc McClurg issued a verbal order that
prohibited respoﬁdent and the prosecuting attorney from discussing the case with the media.
This verbal order'vu;as journalized on October 24; 2007 and is attached hereto as ;Ioint Exhibit 6.

6. On September 27, 2007, respondent filed a request for disdov"ery with the Darke
County Juveni_le‘ court. A copy of the request for discovery is attached hereto as Joint Exhibit 1.

7. On October 5, 2007, respondént filed a motion to compel discovery asking the

court to compel the Darke County Prosecutor to promptly provide a response to respondent’s

discovery request. A copy of the rootion to compel is attached hereto as Joint Exhibit 3,

8. On this same date, respondent directed a member of his office staff to deliver a
copy of the motion to compel discrovery to the Darke County Daily Advocate newspaper (“Daily
Advbéafe”). By doing éo,’ respéﬁd;ent -vioiated Judge McClurg’s order regarding
communications with the media.

9. The October 9, 2007 edition of the Daily Advocate included an article on the
motion to compél discovery ﬁied by respondent. A copy of the October 9,- 2007 article is

attached hereto as Joint Exhibit 4.



10. On QOctober 11, 200’7, Judge McClurg conducted a hearing to address the October
9, 2007 Daily Advocate article and determine whether respondent violated the order re garding
communications with the media. (Agreed Stipulations § 10)

1. A portibn of the hearing was conducted on the recor&. A copy of the f;ranscript
from the portion of the hearing that was on the record is attached héreto as Joint Exhibit 5.

12. At this hearing, Respondent made the following statements:

s “[ said some things to my staff that I believe... I believe was misconstrued, but I'm
not going to hold them résponsible and I believe that a copy of that...of that motion
later on in the day got delivered over there without my knowledge.” (Ex. 5 at-8-9)

o “Ttake responsibility for that because if they thought that that was my intent or that’s
what I wanted {o happen, and they did that, then that’s still my responsibility. It
was...it was not my intent.” (Ex. Sat 9) '

13.  Inlight of the fact that réspdndent‘had previously directed a member of his staff

to deliver the mation to compe] to the Daily Advocate, the above referenced statements were
false and misleading.

14.  'On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed

a éﬁevance with the Darke County Bar Association. M. _Hoover also sent a"copy of the

grievance to Judge McClurg.

15.  OnNovember 29, 2007, Judge McClurg issued an entry concluding that Mr.
Rohrer violated the court order pmhibiting communication with the media. ‘A copy of the
November 29, 2007 entry is attached hereto as Joint Exhibit 7, |

16.  InMarch 2008, Darke Cointy Juvenile Court Judge Michael McClurg found
Byers not competent to face juvenile deli.nquency-charges against him and dismissed the pending

cha;rges.



17.  After respondent’s assistant Daphne Laux informed the prosecutor’s office that he
had instructed her to send the motion to compel to the newspaper, respondent terminated her for
violating his office policy against divulging confidential information about cases. Ina

subsequent letter to the unemployment bureau concerning her termination, he again suggested

that Ms. Laux was responsible for sending the motion to the newspaper

'CONCLUSIONS OF LAW

Relator and respondent stipulated that respondent’s conduct violated the following Ohio
Rules of Professional Conduct: Rule 3.3(a)(1) {a lawyer shall not knowingly make a false
statement of fact to a tribunal or fail to correct a false statement of material fact previously made
toa tribunallby the lawyer]; Rule 3.4(c) [a lawyer shall not knowingly disobey an obligation .
under the rules of a tribunal]; Rule 8.4(c) [alawyer Ml not engage in conduet involving
dishonesty, fraud; deceit, or misrepresentation); and Rule 8.4(d) [a lawyer shall not engage in
conduct that is prejlhldidiAa‘l to the administration of Justice). Accozidinglj-f, the panel finds that
respondent’s conduct violated the above Rules. .

- Respondent disagrees with relator’s contentioﬁ that his conduct violated Ohio Rule of
Professional Conduct: 8.4(h) [a la\;vyer shall not e;ngage in conduct that adversely reflects upon
his fitness to pracﬁce Jaw]. Based upof; the panel’s inability to discern whether regpéndent’s
conduect was impulsive or not (discussed in detailed below), the panel does find by clear and
convincing evidence that his conduct adversely reflected upon his fitness to practice law.

APPROPRIATE SANCTION
Relator asks for a six-month actual suspension, while respondent urges ‘;something less

than an actual suspension.” In deciding between these alternatives, the panel gave consideration



to the recognized factors in aggravation and mitigation and fo preccdeﬁts established by the
Supreme Court of Ohio.

. AGGRAVATING FACTORS

Relator urges the panel to find as an aggravating factor that respondent acted with a

- selfish or dishonest motive. In Viélating the juvenile court’s gag order, respondent seems to have
let three factors cloud his judgment: (1) his concern fo_r the safety of a ten-year old boy in lock-
up; (2) his antagonistic history with the assistant prosecutor;' and (3) his perception that the
publicity he was generating by releasing his motion to the newspaper would somehow nudge the
judge in a direction favorable to his client; The judge took the measure of this violation and

- -punished respondent by citing bim for contempt and imposing a fine and jail time, which the
court suspended on the condition that respondent not engage_ in further viclations of the gag
order or “attacks of a personal nature ..:.” All indications are respondent’s violation of the gag
order was the impulsive act of an attorney whose judgment was clouded in the hea-t of battle, If
any motive can be discerned from this at all — for acting with 2 motive seems to us inconsistent
with acting impulsively — the panel cannot conclude it was a selfish one, since respondent
seeﬁled 50 clearlﬁr intent on protecting a vulnerable client..

As for whether respondent made his false statement to the jui/ehila court with a selfish or
dishonest motive, it bears ndting‘that the judge was unconvinced by respondent’s cover story —
i.e., that a member of his staff leaked the filing without his approval — given the judge’s
statemeﬂt in his entry that respondent had “made a mistakc” and “let his emotions get the best of
him,” (Ex.7) Unconvincing fhoﬁgh respondent’s cover story might have been to this particular

judge, it nevertheless constituted a false statement to a court on a matter directly relevant to a

! The juvenile court’s entry sanctioning respondent repeatedly referred to the feud between respondent and the
assistant prosecutor, noting that the viclation had occurred “in the middie of a personal conflict” characterized by
“both sides making personal attacks through filings or the Court process.” (Ex.7)



violation of one of the court’s orders, and we must treat it as such. In this instance, respondent
knew he was being summoned fo court to discuss an apparent violation of the gag order. He
certainly had time to consider the explanation he would give. In that sense, hehad a sufﬁcient :
opportunity to form a motive to mislead the judge. But we cannot tell from the evidence before
us whether respondent went to court with his coves storj in mind,? or went intending to come
clean with the judge and impulsively blurted out the cover story instead. While we believe that

respondent acted dishonestly by not owning up to his misconduct and that his misstatement was

a clumsy aftempt to deflect blame from himself, we do not have a sufficient basis for finding as

an aggravaﬁhg factor that he acted with a dishonest or selfish motive, since, as note above, acting
with such a motive seéms to us inconsistent with acting impulsively.

Relator also urges us to interpret respondent’s repreéentations to the juvenile court and to
the unemployment bureau as rei:etitively" deceptive and to find as an. aggravating factor that
respondent engaged in a “pattern of misconduct.” The panel does not find this éfgument |
convincing. We regard respondent’s false statements to the court as comprising a single,
inaccurate cover story. His extrajudicié.l statements éonceming Ms, Laﬁx in the létter to the
uﬁemployment bﬁréaﬁ,-whﬂe they peﬁain 1o the same genefal sui::j ect matter as his statements in -
court, are not sufficiently linked to those in-court statements (for example, they were made
several months after the case ended) to constitute ény salient “pattérn” of deceiption on
respbndent’s part, Having listened to all of the evidence concerning the letter to the
unemployment bureau and its apparent subtext, we can only say this much with 'conﬁdence: bjr

initially casting blame on his staff member é.nd subordinate (Daphne Laux), and firing her,

2 Neither Ms. Laux nor any other employee who might have personal knowledge relevant to this point was called as
a witness.



respondent neutralized the impact of his later mea culpas.’ While we do not find as an
aggravating factor that respondent refused to acknowledge the wrongful nature of his conduct in
these proceedings, it would strain credulity for us to find as a mitigating factor that he
immediately and unequivocally took responsibility for his actions or made timely efforts to
rectify their consequences. | | | |

Relator also contends that respt.mdfl:nt made false étatements during the disciplinary
process by downplaying the situation in a letter te relator. We disagree. In actuality,
respondent’s letter accurately recounted statcménts_ma‘de by the juvenile court in its entry.
While tho se statements could be interpreted as downplaying the situation, that is precisely what
the juvenile court’s entry seemed intent on doing. We do not find as an aggra\.rating factor that
respendent made false stafements to relator. o

For all of these reasons, we find no aggravating factors by clear and ¢onw?inéing evidence
and, thus, no jﬁsﬁﬁcation fbr recommending a more severe sanction.

MITIGATING FACTORS

The parties have stipulated to the following mitigating factors: (1) respondent has no
prior disciplinary record; and (2) respondent has displayed a cooperative attitude toward these
proceedings. —Bascd ot these sﬁpﬁlaﬁons and the evidence presented, the panel finds clear and
convincing evidence of the following rﬁitiéating factors: (1) respondent has no prior dis;::iplinary
record; '(2) the juvenile court already mi)osed sanctions on him; (3) fespdﬁdént has displayed a
cooperative attitude toward these prooeedings;- and (4) he has presented character witnesses and

letters attesting to his good character and reputation.

7 Based on respondent’s unsubstantiated but also unrebutted assertion that Ms. Lawd’s alleged relationship and
communications with someone in the prosecutor’s office figured in her firing, we are not confident we know the full
story about her firing and, thus, are reluctant to base more than this conclusion on it.

* The juvenile court judge did not testify in this matter.



The witnesses and Iettérs presented describe a dedicated attorney who feels a deep sense
of obligation fo those who place their trust in him. As one example of this, respondent and his
wife adopted one of the vulnerable, unwanted children he routinely encountered in his work with
abused or peglecta_:i children. This perhaps provideé insight about the extent to which
respondent’s violation of the gag order might have been affected by his concern for the safety of
a ten-year old boy in lock-up. We also note that respondent’s witnesses and letters stressed the
effect that a susp;:nsioﬁ of respondent from the practice of law would have on the already
strained pool of criminal lawyers qualified to accept appointments for felony indigent defense '
cases in Darke County. |

PRECEDENTS ESTABLISHED BY THE SUPREME COURT

At the panel’s réqucst,-the parties submitted post-héaﬁné briefs di‘séussing established
Supreme Court precedents relevant to the appropriate sanction in this case. Each side has cited
cases supportiné and fafuting the proposition that lawyers who make misrepresentations to courts
are invariably given actual s;.uspensions.

Relator quotes the Supreme Court's emphatic statement in Cleveland Bar Assn. v. Herzog
(1999), 87 Ohio 5t.3d 215, 217, “We will not allow attorneys who fie to courts to continue |

practicing law without iiiterfuptioﬁ.” In Herzog, the attorney made misrepresentations to the

_ Bankruptcy court in his own bankruptcy ﬁroceedings. These misrepresentations were ineffectual

insdfar as that court did not appear to believe them. In that sense, Herzog, in which the attorney
was sqspended for six months, seéms faciélly similar to this case. I'.c bears n‘.t‘)ting, however, that
Mr. Herzog's mistepresentations were made in sworn testimony and as part of a “course of

conduct” indicafing a clear pattern of deception and concea]meﬁt on his part, which included his

efforts to hide assets and conceal income from the bankruptey trustee. Thus, while Herzog may



appear facially similar to this case in that the court in each case appeared to see through the
aftorney’s in-court misrepresentations, the panel finds Herzog distinguishable from this caise in
that Mr. Hiarzog’s course of conduct lasted throughout, and clearly impeded, his bankruptey
proceedings. The fact that Mr. Herzog’s ac’cionsl.‘ warranted an actual suspension of six months
must be considered in this light, particularly when comparing Herzog to a case like this one, in
which respondent’s misrepresentations comprised a discrete, isolated part of the proceedings that
had no relationship to or effect on the rest of the case.

For his part, respomicnt relies on various Supreme Court decisions involving dishonesty
on the lpart of lawyers, only one of which the Court’s riecent 4-3 decision in i)iscz‘plinwy Counsel
v. Taylor, 120 Ohio St.3d 366, 2008-Ohio-6202, involved a lawyer’s misrepresentation made
Elirei:tly toa judge.‘ Améng other etlucal lapses, the lawyér in Taylor had told the court h;e was
representing an ndividual, without mentioning the individual had died. 1d at § 14. The Supreme
Court iin'posed a stayéd one-year suspension (after the Board had recommended a stayed six-
month sispension), noting the atiofney’s hisi:ory of competent, ethical practice and the fact his
actions were part of a sincere and selfless i:ourse of conduct. In di§co1'1hting the need for actual
time off from the prficticc of law, the Court stressed that “[tthe disciplinary process exists ‘not 1o
punish the offender i)ut to protect the public from lawyers who are unworthy of the trust and
confidence essential to the attorney-client relationship and to allow us to ascertain the lawyer’é
fitness to practice law.”” Id. at 120 citiﬁg Akron Bar Assn. v. Catanzariie, 119 Ohio St. 3d 313,
2008-Ohio-4063,  37. ' o

chﬁsiiig on what ﬁuﬁlié pr-otécﬁon dem'aﬁds, the p?nel cancludes respondent’s isolated
misreprééentaii'oﬁ more closely resembles the situation in Taylcir than that of Herzog. Although

one could argne that respondent’s violation of a court order cdnipounde’d his misrepreéentation,



that additional feature doés not make an éﬁual suspension imperative. See Stark Cty Bar Assn v.
Ake, 111 Ohio 8t.3d 266, 2006-Ohio-5704, 7 39 (despite noting the lawyer ““deliberately’” and
“ina caiculated fashion’” had “‘violated a court’s order (;n five separate occasions’” and that
“*[t]his was hardly a spontaneous act in the heat of battle,”” the Counrt declined to order an actual
suspension). Given that the juvenile court vindicated its oWn processes by sanctioning
respondent for disobeying its gag order, we primarily ﬁew our task as fashioning a sanction that
will protect the public from the prospect that respondent will again make a misrepresentation to a
court. Whether respondent’s false statement was the product of a carefully conceived motive to
deceive or simply an impulse to conceal his culpability, a misrepresentation to a court is a
misrepresentation t'o a court, and cannot be condoned. A court’s ability to uncover and remedy
an atbmey’s violation of one of its orders depends on complete candor from all lawyers
invﬁived. “When the lawyers involved instead misrepresent their or one another’s culpability for
sucha violatiﬁn, it undcrmineé not only the order violated but also the court’s ahility to remedy
the violation and avoid repetition. Still, as noted, our task is to prescnbe a sanction that will
protect the puﬁlic from this particular lawyer, Observing respondent’s demeanor at the hearing
and listening to the testimony of his witnesses convinced us that actual time off from the practice
of law is not necessary to protect the public from further misstatements by this pafticular lawyer.

The Supreme Court repeatedly has observéd that, while conduct by an attorney involving
dishonesty or tisrepresentation i‘usuali-y reqﬁircs an actual suspension from the practice of law
for an appropriate perio'd of time, . . . mitigating evidence can justify a lesser sanction.”
Dz’sézplz'nary Counsel v. Carrall, 106 Ohio St.3d 84, 2{]05-0hio-3 805,913. In C:‘arroﬂ, despite
the attorney’s représentation, mitigating factors — such as the absence of a prior dispiplinaiy

record, his cooperation in the discipliriarﬁr proceedings, the fact he éh‘eady had been otherwise

10



punished, the lack of a selfish or dishonest motive, his reputation for good character, and his
representation of needy clients — and the absénce of any aggrairaﬁng factors convinced thg
Supreme Court that a lesser sanction than actuial éuspcnsion was warranted. Because the same
mitigating factors exist-in this case and the aggravating fé,ctors found in .Taylor are not present
heré, the pariel-concludc's., as the Supreme Court did in Carroll, that a six-month suspension,
stayed in its entirety, will adequately protect the public.
) ' CONCLUSION
Accordingly, the panel recommends as the appropriate sanction that respondent receive a six-
month suspension, stayed in its entirety, on the condition that he commits no further misconduct
during the length of the stay.
BOARD RECOMMENDATION
* Putsuant to Gov. Bar Rule V(6)(L), the Board Vof Commissieners on Grievances and
]jisciplin_é of the Supreme Court of Ohio considered this matter on April 3, 2009. Thc:: Board
adopted the Findings of Fact, Conclusioﬁs of Law, and Recommendation of the Panel and
recommends that Respondent, David A. .Rohrer, be suspended for six months with six months
stayed on conditions in the State of Ohio. The Board further recommends that the cost of these
proceedings be taxed to Respondent in any disciplinary order entered, so that execution may

issue,

11



Pursuant to the order of the Board of Commissioners on
Grievances and Discipline of the Supreme Court of Ohio,

I hereby certify the foregoing ¥indings of Fact, Conclusions
of Law, and Recommendations as those of the Board.

NATHAN W. MARSHALL, &WM

Board of Commissioners on
Grievances and Discipline of
The Supreme Court of Ohie

12



BEFORE THE BOARD OF COMMISSIONERS
ON GRIEVANCES AND DISCIPLINE
' OF
THE SUPREME COURT OF OHIO

Inre:
Complaint against:

David A. Rohrer, Esqg. :
Attorney Registration (0042428) : Case No. 08-066

Respondent, FILED

Disciplinary Counsel : JAN 1 4 2008
Relator. ; BOARD OF COMMISSIONERS

ON GRIEVANCES & DISCIPLINE

AGREED STIPULATIONS

INTRODUCTION
Relator Disciplinary Counsel, and Respondent David A. Rohrer, do hereby stipulate
to the admission of the following facts, violations, mitigation, and exhibits.

STIPULATED FACTS

1. - Resp(-mdent was admitied to the practice of law in the state of Ohio on November 6,
1989. Respondent is subject to the Codé of Professional Responsibility, the Ohio-
. Rules of Professional Conduct, and the Rules for the government of the Bar of Ohio.

2. On September 21, 2007, the Darke County Prosecutors Office filed a Complaint in

the Darke County Juvenile Court against 10-year-old Timothy Byers with five

delinquency counts of murder and 6ne delinquency count of aggravated arson as a



result of a September 16, 2007 fire that killed Byers' mother, sister and three other
children.

3, That same day, Byers was remanded to the 'custody of West Central Juvenile
Detention Center in Troy, Ohio. |

4. On September 25, 2007, respondent was retained to represent 10-year-old Timothy
Byers, | l

5. On September 26, 2007 Darke County Juvenile Court Judge Michael McClurg
sealed the court file. On September 28, 2007, Jadge McChurg issued a verbal order
that prohibited respondent and the prosecuting attorney from discussing the case
with the media. This verbal order was journalized on October 24, 2007 and is
attached hereto as Joint Exhibit 6.

6.  On September 27, 2007, Respondent filed a request for discovery with the Darke
County Juvenile Court. A copy of the request for discovery is attached hereto as
Joint Exhibit i.

7. On October 3, 2007, Respondent filed a motion to compel discovery asking the court
to compel the Darke County Prosecutor to promptly provide a response to
respondent’s discovery request.. A copy of the motion to compel is attached hereto as
Joint Exhibit 3. |

8. On this same date, respondent directed a member of his office staff to deliver a copy

-of the motion to compel discovery to the Darke Counf:y Daily Advocate newspaper
(“Daily Advocate”). By doing so, respondent violated Judge McChurg's order

regarding communications with the media.

105661000001/ #4813-3585-7411 V1



10.

11.

12,

13.

14. -

The October 9, 2007 edition of the Daily Advocate included an article on the motion

to compel discovery filed by respondent. A ‘copy of the October 9, 2007 article is

' attached hereto as Joint Exhibit 4.

On October 11, 20{}7, Judge McClurg conducted a hearing to address the. October 9,
2007 Daily Advocate article and determine whether respondent violated the order
regarding communications with the media.

A portion of the hearing was conducted on the record. A copy of the transcript from
the portion of the heaﬁng that was on the record is attached hereto as Joint Exhibit 5.
At this hearing, Respondent made the following statements:

"] saiti some things to my staff that I belicver. .. I believe was misconstrued
but I'm not going to hold them responsible and 1 beliéve that a copy of that
. . . of that motion later on in the day got delivered over there without my
knowledge." _

«"T take responsibility for that because if tﬁey thought that that was my
intent or that's what I wanted to happen, and they did that, then that's still
my responsibility. It was ... it was not my intent.” |

In light of the fact that Respondent had previously directed a member of his staff to
deliver the motion to compel to the Daily Advocate, the above referenced statements
were false and misleading.

On or about November 7, 2007, Darke County Prosecutor Phillip D. Hoover filed a

grievance with the Darke County Bar Association. Mr. Hoover also sent a copy of

the grievance to Judge McClurg.

205661000 001/#4813-3505- 715 va.



15.  On November 29, 2007, Judge McClurg issued an entry concluding that Mr. Rohrer

violated the court order prohibiting communication with the media. A copy of the
November 29, 2007 entry is attached hereto as Joint Exhibit 7.

16. In March of 2008, Darke County Juvenile Court Judge Michael McClurg found
Byers not competent to face juvenile delinquency charges against him and dismissed

- the pending charges.

STIPULATED VIOLATIONS
Relator and Respondent stipulate that respondent’s conduct violates Ohio Rules of
Professional Conduct: 3.3(a)(1) [a lawyer shall not knowingly make a fglse statement of
fact to a tribunal or fail to correct a false stateme;nt of material fact previonsly made to a
tribunal by the lawyer); 3.4(6) [a lawyer shall not knowiugly disobey an obligation
imder the rules of 5-1 tribunal]; 8.4(c) [a lawyer shall not engage in conduct involving
fraud, deceit, dishonesty, or misrepresentation}; and 8.4(d) [a lawyer shall not engage in
conduct that is prejudicial to the administration of fustice]. |
DISPUTED VIOLATIONS

Relator and Respondent -di-sagree that respondent’s conduct violates Ohio Rulg of
Professionat Conduct: 8.4(h) [a lawyer shall not engage in 'conduct that adversely

reflects upbn his fitness to practice law],

105661000001/ #4813-3585-7411 vi 4



STIPULATED MITIGATION

1. Respondent has no prior disciplinary record.

2. . Respondent has displayed a cooperative attitude toward these prbceedings.

Exhibit 1
Exhibit 2
Exhibit 3
Exhibit 4
Exhibit 5
Exhibit 6

Exhibit 7

Exhibit 8 -

STIPULATED EXHIBITS

' September 27, 2007 Notice of Appearance and Request for Discovery

October 1, 2007 Entry

October 5, 2007 Motion to Compel

October 9, 2007 article from the Daily Advocate
Hearing transcript from bctober 11,2007
October 24, 2007 Eniry

November 29, 2007 Entry

Court docket for Timothy Byers matter

105661000001/ #4813-3585-7411 V2 5



CONCLUSION

The above are stipulated to and entered inio by agreement by the undersigned

patties on this l‘ l day of January 2009.

*“% ?asm 45 %Qﬂﬂc —
ughlan (0026423) Rasheeda Z, Khan (0075054)

D:sclphnary ounsel _ - Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent

OM ,.

f

Robert Berger (0064922) ' Geoffrey Stemn (0012119)
Assistant Disciplinary Counsel Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Relator Counsel for Respondent

—Do.md- A —RO\NM pe(&gadhof‘l)f

David A. Rohrer, Esq. (0042423) yfifloR ln;
Respondent

A05661.000001/%4813-3585-7431 V1. 6



CON JON

The above are stipulated to and entered into by agreement by the undersigned

parties on this day of January 2009.
Jonathan E. Coughlan (0026424) Rasheeda Z. Khan (0075054)
— Disciplinary Counsel - Kegler Brown Hill & Ritter Co., L.P.A.
Counsel for Respondent
Robert Berger (0064922) _ Geoffrey Stern (0013119)
— Assistant Disciplinary Counsel Kegier Brown Hill & Ritter Co., LP.A.
"Couansel for Relator Counsel for Respondent

| o ~SALd e

1d A. Rohret, Esq. (0042428)
_ Respondent

105661.000001/#4BL3-3585- 7L V1 6



o LAW DFFICE OF
DAVIB A. ROHRER
ATTORNEY AT LAW
537 SOUTH BROADWAY
SUITE 202
REENVILLE. OR 45331

. _EPHONE (937} S48-b0t0
FACEIMILE (337) S42-5005

1

|
|
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IN THE COMMON PLEAS COURT OF DARKE COUNTY OHIO

JUVENILE DIVISION
IN THE MATTER OF: : : CASE NO: 20720309
TIMOTHY D. BYERS '
' :  MICHAEL D. McCLUR®G, JUDGE
Alleged Definquent Child |

NOTICE OF APPEARANCE;
REQUEST FOR DJSCOVERY

Now comes Attorney, David A. Rohrer, and enters his appearance as trial
attorney for the Alleged Definquent Child, TIMOTHY D. BYERS.

Now comes TIMOTHY D. BYERS, by and through his Afiomey, David A. Rohrer,
and hereby makes this written request, pursuant 10 Rule 24(A) of tha Ohio Rules of
Juvenite Procedure, to all other parties to allow inspection, copying, or photographing of
the following information, documents, and material in your cusiudy, control or

possession:

1.

The names and last known addresses of each witness (o
the occurrence which forms the basis of the charge or
defense;

Coplas of any wiitten statements made by any party or
witness,

Transcriptions, recordings, and summaries of any orat
statements of any party or witness, except the wok
product of counsel;

Any sclentific or other reports which 'a pardy intends
infroduce at the hearing, or which pertain to physicul
evidence which a party Intends to introducs;




~—  L.AWOFFICE OF
DAVID A. ROHRER
ATTORKEY AT LAW
537 SOUTH BROADWAY
_ sumBane
GREENVILLE, OH 45131

T. JONE 1937 3ak-0010
FACSIMILE (9371 S41-3006

. 5. Photographs and any physical evidence which a party
intends to introduce at the hearing.

The hndersigned also asks that the Prosecutor, or other party to whom this
request is directed, promptly make available for discovery and inspectior any additional
information which you may discover, subsequent to compliance with this request that
would have been subject to inspection, discovery, or disclosure under this original
Reguest. ' |

Respectfully submitted,

» A RDHRER (0042425)
Attorney for Timothy D. Byerzs
537 S. Broadway, Suite 202
Greenville, Ohio 45331

{937) 548-0010

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy o' the foregoing
Notice of Appearance and Request for Discovery was served upon Philiip D. Hoover,
Assistant Prosecutmg Altorney, Third Floor Barke County Courthouse, C reenville Ohio,
45331 this 27™ day of September, 2007.

/c’
D A ROHRER (0042423)
Attorney for Timothy D Byers




FILED
Juvenile Court
IN THE COMMON PLEAS COURT OF DARKE COUNTY, OH]dET 0 1 07

JUVENILE DIVISION
DARKE COUNTY, OHIO
IN THE MATTER OF: CASE NUMBER: Migre3(9cClurg, Juvenile Judge
- (AN UNNAMED CHILD) ENTRY

AN ALLEGED DELINQUENT CHILD

This matter came on for hearing on the 28" day of September, 2067 on the isspes
of clesure to the press, the use of the child’s name and related GAG orders. Present at the
hearing were the G.A.L., Children Services Attorney and representatives, Prosecutor’s
Office, various members of the media and their counsel, various members of the Court’s
staff and Defense counsel and maternal grandmother and step grandfather.

Testimony was given and statements were made by certsin members of the press
and attorneys for several media; outlets. A good discussion was held on the issues and all
who attended were given an opportunity to speak, .

The Cuurt.may close the proceediﬁgs altogether, open the proceedinés
completely, or some combination thereof.

It can further issue GAG orders that it deems appropriate.

It can further remove the press from parts of the proceedings that address highly,
sensitive issues that affect the child and its’ future from a social, psychological or family
history standpoint. If the Court would do this, it scknowledges an in camera inspection
of the record by counsel for the media can be ‘held at a later time and objections made to

the Court rulings.




There is no constitutional right of access to iuvenils delinquency proceedings.
Traditional interests of confidentiality and rehabilitation prevent the public from having a
qualified constitutional right of access to juvenﬂe delinguency proceedings. |

The Court indicated it had a job to do and that is to act as a steward of the judicial ‘
system. Juvenile Courts serve an unigue role as instruments of reai rehabilitation. The
Court indic'ata;d that it deals with a lot of bad kids, but we deal with more good kids who
do real dumb things. The press needs to think about that and do responsible reporting. -

Thé Cou_.rt believes that press access to Jﬁvenile Court proceedings can be done on
a case by case basis. - |

'I‘hercfor-e, based upon the testimony, the statements of counsel, documents ﬁled-
and the totality of the circumstances, the Court will allow the press access to these
proceedings, but that they may net use the juvenile’s name or televise or take pictures of
said juvenile with conditions further shown below.

The Court finds that televising or photography of said juvenile and ﬂa.e use of his
name could harm the child and affect the faimess of the proceedings. |

The Court further finds that the harm to the child by photographing, televising and
using the child’s name outweighs the benefit of public access. |

The age of the child; the fact that he’s still only accused, not convicted; the short
and long term effect on the child and his family, physically, socially and emotionally; the
n@ to shield the child as much as possible from publicity; the threats fo safety and need
to protect fron; harm or violence all are aspecis considered by the Court in its” decisions.

The updated Order as to press .cuverage is as follows:




As to press coverage, it is the Order of the Court that the press and news media

will be allowed to attend Court hearings, on the following conditions:

1.) a written request will need to be made to the Court to be able to be able to
attend a hearing, |

2.) only one person per newspaper, T.V. station; or média umt, unless prior
permission obtained from the Court.

3.) pictures, radio and T.V. transmissions, and voice rf_scording devices will be -
allowed so long as no pictures or T.V. transmission of the child whatsoever
may be taken. This applies to the Court parking lot, haliways and anywhere

. the child might be Ordered to during these procesdings. |

4.} Channel 7 and Steve Baker specifically shall be tﬁc only TV coverage allo;ﬁed
in the Courtroom and he will dispense the televising of the proceedings from
there.

5.) no cell phones, pagers, or beepers shall be allowed without the consent of the
Court, |

6.) child’s name shall not be used unless the proceedings become a court
authorized S.Y.0. proceeding,

The Court wishes to again make it clear that this does not authorize public access,

only the press.

Persons committing any violations of proper conduct shall be removed from the

Courtroom, hallway, waiting area, or entryways.

The above are the Orders of the Court.
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_ TELEPHONE 1937) 5480010
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FILED
* Juvenile Court

acT 05 00

" m%‘?ﬁ‘%ﬁc%?u‘fq“?u’v?nmﬁéﬁ COMMON PLEAS COURT OF DARKE COUNTY, OHIO
i

JUVENILE DIVISION
IN THE MATTER OF: : CASE NO: 20720309
TIMOTHY D. BYERS : MICHAEL D. McCLURG, JUDGE
Alleged Delinquant Child : MOTION TO COMPEL DISCOVERY

Now comes the Alleged Delinquent Child, Timothy D. Byers, by and through
counsel, David A. Rohrer, and pursuant io Rule 24 (B) of the Ohio Rules of Juvenile
* Procedure, hereby moves this Court for an Order compelling the State of Ohio to
provide discovery to Counsel for the alleged juvenile delinquent immediately and to
sanction the State of Ohio, prohibit the State of Ohio from introducing in evidence the
' material not disclosed and/or sanction the State of Ohlo for refusing to timely submit
discovery to counsel for the accused.

Defendant sets forth the reasons for this Motion in the accompanying !

: mismorandum.
* Respectfully submitted, :
l . "” v H .
ok DAVID A. ROHRER (0042428}
ATIORREY ATLAW Attorney for Minor Child
ittt | 537 S. Broadway, Suite 202
FENVILLE. GH 45331 Greenville, Ohio 45331
' . (937) 548-0010

" EACSIMILE (937) 5485006



LAW OFFICE OP
DAVID A ROHRER
ATTORMEY AX LAW
__ S3TSOUTH BROADWAY
SUITE 202
‘FENVILLE. OH 4533

TELEPHONE t937) 548-u010

MEMORANDUM
Cn September 21, 2007, the Darke Cou.inty Prosecutors Office filed & Complaint
in the Darke County Juvenile Court againét the minor éhfld for one count of Aggravated
Arson, contrary to Section 2909.02 (A)(1) of the Ohio Revised Code, and being a fefony
of the first degree if committed by an adult, and five couﬁts. of Murder, contrary to
Section 2903.02 (E) of the Ohic Revised .Gode, being an unclassified felony if

committed by an adult. Thai same day the minor child was remanded to the custody of

West Central Juvenile Detention Facility in Troy, Ohio. On September 27, 2007,

Counsei for the minor child filed a Notice of Appearance and 'Request for Discovery

" with the Darke County Juvenile Court along with other motions and said motions were

_' delivered personally to the Darke County Prosecutor's Office the same day. |

To date, there has been noc discovery released from the Darke County

. Prosecutor's Office to Counsel for the minor child; This has occurred despite the fact

. that two hearings have already been condudted in the Darke County Juvenile Court in

" this matter; the first on Friday, September 28, 2007 concerning press dovemge and an

. initial hearing on Monday, October 1, 2007 which addressed continued incarceration of

- the minor child. OnWednesday. October 3, 2007, Counsel for the minor chiid spoke to

Assistant Prosecuting Attorney Phillip Hoover by telephone requesting that discovery be
sent to his office immediately. That request obviously fell on deaf ears.

Pursuant to Rule 24 of the Ohio Rules of Juvenile Procedure, “if at any time

during the course of the proceedings it is brought to the attention of the court

that a person has faifed to comply with an order issued pursuant to this rule, the

" court may grant a continuance, prohibit the person from introducing in evidence

“FACSIMILE {937) S4-5005

e e Y FL

the materiaf not disclosed, or enter such other order as it deems just under the
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LAW OFFICE OF
DAVIIY A RDHRER
ATTORNEY AT LAW
-~ 537 SOUTH BROADWAY
SUITE 202
SENVILLE, DH 45311

circumstances.”

Counsel for the minor child has been handcuffed by the Darke County

~ Prosecutor's Office In preparing an aggressive and adequate defense for the minor

" child by withholding discovery. Counsel for the minor child is also concemed by the

failure of the State of Ohio to provide discovery in a timely matter due to the fact that

_ tﬁé Assistant Prosecuting Attorney Phillip Hoover has already been admonished in prior

Darke County Common Pleas cases for withholding discovery or springing surprise

 discovery immediately prior to trial.

- TELEPHONE (9373 548-0000 "

TACSIMILE {937} 548.5006

WHEREFORE, Counsel for the minor child requests this Hoﬁorable Court o compel
the State of Ohio to immediately provide discovery to counsel for the minor child and to
sanction the State of Chio with appropriate fines so that this pattern of failing o provide

discovery ceases on behalf of the State of Ohio.

Respectfully submitied,

N, .

i Pl E p
7 et L

DAVID A ROHRER (0042428) -
... Attomey for the Minor Child

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
Moticn To Compel Discovery was forwarded by regular U.S. Mail, postage prepaid to
Phillip Hoover, Assistant Prosecuting Attorney, Darke County Courthouse, Greenville,
Ohio 45331 this 5™ day of October, 20076.

 DAVID A. ROFIRER (0042428)
Attomey for the Minor Child
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Defense attorney for 10-year-old boy files a
motion to compel discovery against DC
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prosecutor Phil Hoover
By Christing Chalmers with ﬂ:e Darke County Jovenile
Advocats Correspondent Court in an effort to obtain all .
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Guideline for polltlcal letters

Effective Monday, October 28 at 9 a.an, our standard guide-
linesL stii-g's pnhﬁcﬁmg letiers will be observed. the oolls

nvo any upcoming issues at the p on
NovembarSwﬂ]behmltadtoa maximum of 600 words. Ng
exceptions.

Please be advised that while policy allows 600 word leiters,
The Daily Advocate still recommends keeping letters brief and
to-the-point, They will reach more readers.

E-mailed letters will be verified by return e-mail. Typed or
hand-written letters must be clearly Jegible and have a dﬂ

time phone nunber for verification. Letters that cannel
venﬁed will not be publiched. All letters must include the
community you reside in,
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‘Watch for our speclal political edition of The Daily Advocate
to be published on Nov. 2.

A moratorim on all polilical editoria] content will be
observedstarungmth tha Saturday Nov. Nov. 3issue. -
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¥ Juvenile Court -

APR 0 3 2008

DARKE COUNTY, OHIO
Michasl D. McGiurg, Juvenlle Judge

eI N - RE -~ -DARKE "COUNTY "JUVENILE "CCURT ™" =

. CASE -NUMBER 20720309
UNNAMED CHILD

QOCTOBER 11, 2007.

MIKE MOBLEY REPORTING 937-222-2259
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{Thereupoen, the féllowing‘was
transcribed via audio file.)

THE COURT: We're on the record in
.regard to the Timothy Douglas Byers matter, Case
Number 20720309, |

And we are on the record but the
reason for the record is to have a record of what

we have talked about here today. This is not

{—intended -te-be. used formally,—but -Jus8t—to—bey wem -

again, something to make sure that we know what
we talk about.

I have a -- let me go back just a
little bit. From what I understand anyway, the
file in thié case is sealed. I've qhecked with
my staff. No documents have left this office.

The only one handling it is my clerk
Pafty. Patty has assured me that no documents
have left this office., No docuﬁents have been
shared. WNo information has been shared with
anyone,

S0, again, the file is sealed and
any documents obviously in it, I have issued a
gag.order that neither one of you as counsel are
to discuss this case with the press. And I

didn't expect any games to be played with that.

MIEF MOBLEY REPORTING 937-222-225%



W N

10
11
12
13
14
15
16
17
18
18
20

21

22
23
24
25

that I will not let this case be tried in the

1 be called and-told that»the-bompetencymexaﬁwmwwﬂm"

LY

I don't particularly want to show -~
file any motion to show cause. I thought I made

myself clear. I -- I want to assure you guys

press and I don't feel that ~- that I've wavered
in that in any way, shape or form. The case is
only three weeks old, maybe, at the most.

We have -- you were supposed to both

couldn't be completed in the time that they had

him there so he went back or he's going back and
that's the.end of this month, not even this
week -- if not -- I think maybe next week, next
friday or something.

UNIDENTIFIED SPEAKER: We were
édvised of that, your Henor.

-MR. ROHRER: Yeah. We were aqvised
too, your Honor. |

THE COURT: Okay. All right. We —-
I don't want to ever'get to the point where I
havé te remove anybody from a case. I don't want
to get involved -- I know, quite honestly, you
guys have bad blood. I mean, that's pretty
well-known. There is bad blocod. |

And you need to take the interest of

MIKE MCBLEY REPORTING 937-222-2259
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1-I -will not - -tolerate

the child at heart here. You know, understand
when you make comments or you do things that are
outside -- and then, Dave, you haven't even

indicated yet to me what happened or how this

,happenéd but -- and you'll get a chance.

- MR. ROHRER: Thank you.

THE COURT: But, -you know, I am
making a2 shot over thelbow here this morning that
it and-I-dontt-think anybody
wants to be removed from the case., And I don't‘-
see doing this kind of thing had any
justific;tion._ You have issues like the filing
of the SYF, which is their judgment call. Of,
course it's prosecutorial discretion that has to

be exercised as to whether or not that's done.

‘They've been patient with that. They've

(unintelligible) it.

They've -- if they have reasons
under the discovery rules to withhold certain
things from discovery for certain reasons,
juvenile rules allow tﬁat-to be done. But you
don't not say it. You file it and say this is
why we're not giving it.

Is the time that we have reasonable

in terms of them getting their discovery

MIKE MOBLEY REPORTING 937-222-225%
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together? 1Is there some reason logically?

You guﬁs were both scheduled --
you're both scheduled to be in here on anothe;
case early next week. My intent was to use that
as when we get done with that, just pull vou in
and say, hey, where are we, everybody okay, 1is
discovery being exchgnged, et cetera;

The Court has ne¢ -~ I mean, we

"have ---I-think you guys have been in -enough------

pretrials with me and, you know, we talk about
the discovery, whatever, ve put more things in
the entries than we ever have before about the
_discovery process and what's been talked about,
et cetera; but we haven't gone to fhe formality_
of what some courts do in terms of aﬁtomatidally;
boom, automatically this has to happen, and

this -- quite frankly, we don't have the staff to
oversee that guite like that.

I mean, we don't have somebody
assigned to.five cases so they can spend tﬁeir
entire day making sufe thaf case is taken care
of.

. But back to this, I have tried %o
personally want to remain judicial about all of

this. I have -- when I first saw that, my blood

MIKE MOBLEY REPORTING 937-222~225%
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pressure did rise. I am sure the prosecutor's

did too.

I took a coﬁple of days to'thihk
about it., I was trying to get ahold of Dave
just -- I think you know I was trying tc get
ahold of Phil. We were trying to get a phone
conference just ‘to say, hey, don't do it anyﬁore.
When c¢an we get together.
| So “when ~I -put this time together - -
this morning, I appreciate you being here, it was
because I really couldn’'t get ahold of you. Phil
was still in .-- Phil and Dick were available that
aftérnoon if we had to meet. | |
211 right. 1In terms of the articla'
that appeared. I've read it a number of times.
I dust don't undefstand, David, what happened.
| MR. ROHRER: Okay. Thank you, your
Honor. First of all, I want to apologize. I was
in ¥Xenia and Dayton on Tuesday. ‘And I diant get
back, Judge, until about 4 o'clock in the |
afternoon and then I didn't get the message that
yvyou had called. I think somebody had called my
cell phone. But I was unavallable Tuesday.
So I wasn't -- I didn't know what

had gone on until I came back.

MIKE MOBLEY REPORTING 937-222-225%
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I will state this for the record.
Since the gag order has been on, I have had
absolutely no contact with the press, period. I
do believe I know what went on here and I will
express what 1 believe went on and I will accept
respdnsibility for what I think weﬁt on. |

If I may, I talked . to this Court

last ~-- I think it was last Wédnesday when I was

‘out ‘here because 'I think we -~ I was out -here on

a case and I think you. called me in the cffice or
I came in the office and you talked about us
getting together and maybe discussing things
infoimally on this case.

And I told you I didn't think that
was a bad idea, but I said I didn't have any
discovery yet and I really didn't feei I could do
anything until I had discovery.

THE COURT: Al1 right.

'MR. ROHRER: I was informed by the
prosecutor -- my seﬁretary was informed by Jeanie
of the piosecutor's office that we would have
diécé#ery last Thursday. Nothing was forthcoming
last Thursday.

‘ I then prepared a motion to compel

discovery Friday and was not going to -- I'm not

MIK¥ MOBLEY REPORTING $37-222-2252
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sure when it got served on the prosecutor's,
office. But I was trying to wait until the end
of the day Friday to see if I got discovery froﬁ
the prdsecutor‘s office. |

Although I think, Judge, it may.have
been filed -- I don't -- what is the file stémp
on it? Do you have the file stamp?

UNIDENRTIFIED SPEARRER: Wait a
minute. _ , e e

THE COURT: It was Friday.

_ MR, ROHRER: Okay. That's right.
There isn't a time.
- THE CQURT: It doesn't have a time. -

MR. ROHRER: That's right. Anyway,
Judge, I think it was shortly .after noon that it -
was filed and then I think it was delivered to
thé prosecutor's office. I think it was
delivered to the prosecutor's office sﬁortly
after noon, if I recall. I was hoping I would
get a response. I did not get a response.

I will be honest with the Court that

I was quite upset that I had not geot discovery at

.this time. ‘T ‘said some things to my staff that I

believe ~- I believe was misconstrued but I'm not

going to hold them responsible and I believe that

MIKE MOBLEY REPORTING 537-222-2259
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a copy of that -- of that motionllatér on in the
day got delivered over theie without my.
knowledge.

I was as surprised to see.that in
the paper Tuesdéy. I have had no contact with
the Daily Advocate. I have had mo contact with
Bob Robinson. I don'f know who wrote it. I

don't even remember who wrote it.

T T e : S80I was-surprised-to see -that-in--

the paper Tuesday because as soon as I got back
Tuesday, your Honor; from being déwn in Dayton
and Xenia, they said Judge McClurg has been
trying to get ahold of you.

And I said.what's up.. And they
showed me the paper and I called them in and I go
what the heck is going on. |

| I take responsibility for that
because if they thought that that was my intent
or that's what I wanfed fo happen, and they-did
that, then that's still my responsibility. It
was -- it'was not my inteﬁt. I am -~ I will
honor this Court's deéision.

I am concerned with tﬁe way this
case is going because this is a major Eaée and I

believe as long as this goes and the longer this

' MIKE MOBLEY REPORTING D§37-222-2239
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goes, thére is more damage thaf is done to this
10-year-old child every day ;hat.this keeps on
geing on.

And I ﬁnderstand;this is not
sométhing that is geoing to be resolved, your
Honor, in a month. I understand we have
competency. We have a lot of things to do.

'UNIDENTIFIED' SPEAKER: |
{Umintelligible. ) - ' S e e s

MR. ROHRER: I want there to 5e -
and as far as -~ I will address one thing. As
far as I know, there is no bad blood between Dick
and i. I'm not going to respond to the other
party here. Okay. |

But my problem is this, I need to
have discovery. I can't -- I can't get expe;ts.
I can't do anything yet. I mean, I could start,

but I don't know where to start, your Honor,

“because- the only thing I know szbout this fire is

what I've read in the paper and what I've been
teld through =some family members.

And I know nothing yet. And I
understand this case is someswhat just beginning.
Actually this Friday it will be four weeks since

he was arrested and sent to Miami Detention

MIKE MOBLEY REFPORTING 937-222-22585
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Center.

THE COURT: What is -- wasn't —--

MR. ROHRER: All in all -- aill in
éll, youf Honor, that does not justify what went
on snd I understand that. | | |

" THE COURT: All right. I'm going to
go off the record in a few minutes --

MR. ROHRER: Go ahead. Sure.

"THE COURT: - affer”théy*Vé”Haﬁ'ﬁ“‘"
chance to.address this issue of violation of the
gag order in some way, shape or form.

Again, and I'm glad you said I
accept_reséonsibility for my gtaff because --

MR. ROHRER: I do.

THE COURT: -~ you know, that takes
all the second guessing cut. Now you know what
happened. Now we know what happened.

MR. ROHRER: And I would never
allow --

THE COURT: It's my idea so
éverybody knows --

MR. ROHRER: I would never allow
responsibility to be taken -- your staff has
always been professional so, I mean, I've --

THE COURT: (Unintelligible) --

MYKE MOBLEY REPORTING 937-222-2259
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MR. ROHRER: I dug down too deep.

THE CQOURT: ~-- I got on it right

‘away because I didn&t'want it to be a screw up on

our part.

MR. RORRER: I understand.

THE COURT: Where somebody. got it to
somebody &t the courthouse and somébody decided

to make a copy and then get in the middle of this -

"ANAT¢d0se Probléms for 11l of us, " Tt aAppears

that didn't happén.

Okay. I feel a little bit like Joe
Paterno bringing in two senior liﬁemen-to talk
aboutjthe'best thing for the team. And you're
both.experienced. You're both -- you're all
experienced. -

We represent our county. We
represent God, country, justice: the whole
shooting match. I don't have to, you know, spell
it out to you. And I know emotions run high and
I'm trying to be someone who's guiding this ship
in the right direction.

I have -- I -- I don't have a rule
abouf that he has to have his discovery done in X
days. I didn't pu£ anything on yet thaf‘says

discovery has to be completed.

MIKE MOBLEY REPORTING 937-222-225%
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Quite fraﬁkly, among us all, Dick is
the most experienced, what is a responsible time
to get discpvery? Does it depend on the type of
case? Can you ease it out? . D¢ you want to do it
in one big péckage?

 .What it is, I don't know, guite
frankly. But this is-the first -~ 1 mean, I.
guess we've had motions to compel before and
they've been filed against not ~-- oth@rs and Mr.
Héover,‘althbugh he's out here the most, and
legitimately it's never gone fo where we have to
do sanctions or anything and I've never, guite
frankly, had anybody or a staff memberldisobey-a
gag order.,

MR. ROHRER: Understand.

THE COURT: So this is a shot o%er
the bow.- Can't happen again. I won't allow it
te happen again. If it does, I'm going‘to be
looking at some sgrious conseguences.

MR. ROHRER: I understand.

THE COURT: And I.don‘t think you
want to be removed from this case.

MR. ROHRER:. I understand, your
Honor.

THE COURT: Okay. All right.

MIKE MOBLEY REPORTING 937-222-2259
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‘or they wouldn't have been able to go as far as

14

MR. ROHRER: And, your Honorf.just
so the Court understands, I understand being a
prior éssistant prosecuting attorney that they
may not have all the discovery at this poimt in
time. There may not be a (unintelligible) report
on it. Thé£ doesp‘t mean that they don't have
discoﬁery;

Obviously they've got some discovery
they have on this case so far.

THE COURT: All right.

MR. ROHRER: So I'm not asking --
I'm just asking get the discovery to me that you
had. |

THE COURT: I can understand. being
fired up about your client,'ét cetera. But part
of this -~ part of this process when you séy you
can't do anything, yes, you can. You can be
gitting down in their office saying.what can we
do about this case.

‘We've got a 10-year-old kid that, I
feel you've made it cleaxr, should never have been
prosecuted. On and on and on. What are we going
to do. Where is the bottom line. What can we

do. Can we keep this SYO from being filed. What

MIKE MOBLEY REPORTING 937-222-2259
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can I do to prevent it. There are things that
can be done.
Now, I'll get to this whole thing

about my pafience and how I'm. apprcaching this

" case and how I think time is of essence 'in the

éense of takiné our time. To act tooc guickly is
a mistake in ény juvenile case.

MR. ROHRER: I understand
respectfully, your Honor. It's hard -- I stili ~
believe it's -hard for me to sit down and talk
about a case that I'm at a distinct --

THE COURT: We'll get to the rest of
this. |

MR. ROHRER: Okay.

THE COURT: We'll get to the
discovery situation in a féw miﬁutes.

MR. RCHRER: That's fine.

THE COURT: As to the situation, you
guys didn't violate this, Mr. Prosecutors. And I
understand there is some th;ngs salid that this --

that would -- would -- that maybe go beyond -- I

mean, there was icing on the cake, so to speak,

with allegations as to Mr. Hoover having been

previously cited, for example. That would incite

the best of us.

MYKE MCBLEY REPORTING 937-222-2259
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And I understand that you could be
saying to me that we need this enforced, we need
you dah, dah, dah, boom, boom, boom. Here's what
we want done and I need to héar from you what |
your opinion is. |

‘UNIDENTIFIED SPEAKER: May I address
the Court, your Honor?

THE COURT: Either you or Mr. .
Hbﬁeli;'whiéheﬁer. |

UNIDENTIFIED SPEAKER: May I start?
May I start?

UNIDENTIFIED SPEAKER: Go ahead.

UNIDENTIFIED SPEAKER: First of all,
your Honor. 1 believe Thursday alone, pertaining
to the discovery issue, Mr. Rohrer's secretary
called .my office and left a message i bélievé it -

was during the noon hour.

18
19
20
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Before I even had a chance to call
her back or Mr. Rohrer's office back, Dave
called. 2And when Dave called, 1 told hih -- as a
matter of fact, Craig Cramer even heard the phone
call, and my porticn of it, and I fold Dave I
said, as a matter of fact, Craig is making copies
now. _ .

I spoke with both Betsy Irwin in our

MIKE HOBLEY REPORTING 937-222-2259
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office and Craig Cramer. At the time that we
received this motion and I was aware of the
motion to compel,_thatis when actually news media
came into my office to gét a statement from.me,
that's the first I became aware of this motion.
o I asked Betsy how many days she had
been working on discovery. It was three days for
her and two days for Craig Cramer.
) | Part of the reason the discovery is
not accelera;ed as the case that just has a four
page police report, is we have a box that |
measures about three feet by two feéet that is
full of documents from the ATF, state agencies
and all the local agenéies that were invélved in
this.

Each local agency and state ageney
and federal agency has more than one officer that
generated their own report. Obviocusly I need to
review that before it goes to make sure it's |
discoverable. Okay. 1It's not like a regular
case.

Second of all, he filed his motion
for discovery.or request for discovery, eight
days later he files a motion to compel. Second

of all --

MIKE MOBLEY REPORTING 937-222-2250
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THE COURT: What is the normal time?
What do you guys deal with normally, thirty days?

UNIDERTIFIED SPEAKER: ©On a normal

case we can make a copy of a police report and if

there is photos, we can have those generated in
one day.

But this thing is not a normal case

_aﬁd just sifting through -- reading all the

docﬁﬁéﬁts that go to Mr. Rohrer, looking at dall"™ =
the DVDS} the CPs that they take statements from
people and then providing it to him, will take
me, doing nothing else, probably two fﬁll weeké.
Ckay.

But I want to point te the Court,
first of all, there is no motion to compel that
is even undey the juvenile rules. Under Juvenile

Rule 24, your Honor, pertaining to discovery, .

there is a protocol that has to be followed.

And the reason I articulated about
the contacts made on Thursday is Mr. Rohrer
ﬁersonalLY.from me ﬁas aware we're doihg anyﬁhing
as expeditiously as possible to get thié stuff to
you as guickly as possible.

Under Juvenile Ruie 24B, it is a

mction for an order granting discovery, not a

NIKE MOBLEY REPORTING 937-222-2259
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motion to compel. And for the defendant to file
that and reguest the Court to ‘intervene and grant
an order for discovery, he has to ce;tify.that he
has made a reguest for discovéry-ang5pecificallyv
I had refused iﬁ. -

There was noc certification-aftached

to this. There was no refusal and, quite the

contrary, Dave knew that not only was I werking

on it, I don't believe he knéw Betsy was working
on it, but I speﬁifically told him Craig.was
doing neothing but working on that and we were
trying to get it to him as'duick as'possible.

Now, he knew this wasn't a one ﬁage
police report or a thirty pége police report that
we could have just done like that.

And the personal attack that he did
onn page 3 on this, when you read that, you know
with specificity that this wasn't a document that
was generated with that attack on me to just sit
in a court file and never be seen by the press.

This was meant to be published.

Just like the first statement when he took over
the case and the f;ont page banner headline of

the Dayton Daily News claiming that we filed the

murder charge completely political.

MIKE MOBLEY REPORTING 937-222-225%
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He was a prosecutor. He knew that
that was incorrect or false. This was a pexrsonal
attack that was meant to be published.

The fact that it.was delivered to

" the press before it was even delivered to our

office, you knﬁw, to -- to say that that's like a
secretarial error, you know, if Dave has a
problem with me, that's fiﬁe. I don't have a
problem with him. .- ”
I'tréat him -- actually if I feel

that an attorney has a problem with me. I bend

over backwards to.ensure that they have full file

discovery when maybe I wouldn't ordinarily.

- DPave  knows in the last two jury
trials that.we.had’scheduled,'l called him at
least two or three days before phe jury trial and
said, my file, ny éxhibits, everything is open to
you, 1f you have time, comé to my office, you can
see everything I have. |

He knows I am bending over backwards
as far as discovery with him. For him to make
that persopal_attack on me was, A, political and
that's the only reason fér it. And‘he knows that
I've done everything probably in the past year

with him discoverywise, there''s never been any

-MIKE HMOBLEY REPORTING 237-222-225%
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problem as far as geﬁting discovery ﬁith him.

The pérsonal attack was so it could
be delivered to the press because there was no
other reason fbr it. Thank you, your Honor. ‘

THE COURT: The 1ittie extra things,
Mr. Rohrer, tﬁat are thrown into your decuments
that I don't norﬂaliy see, you need to be -- you
have to be careful about.

MR. ROHRER: I understand, your ~

Honor.

THE COURT: Okay. it's,huiit‘s, you
knowf you've done it long encugh. " You're on --
you're on fhe edge or are you not. You can‘have

'a conversation with Mr. Howell about I need to do
my job, can you -- well, let's -- we'll go there
that way inla few minutes.

% As to thé -- as to the issue cof -~
of the gag violation -- violation of the gag
order, specifically, you‘ve done a goocd job, Mr.
Hoover, pointing out that juvenile court is
different. _

I was going to say fhat myself this
morning. We all have to be careful as we probeed'

in this case that juvenile court is different.

And the rules -- there are things -- there are

MYKE MOBLEY REPORTING 937-222-2253
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things that we. could possibly be using in this
case that wg've never used before or never had to

deal with and we have to be careful about that.

And for -- as best you can, you need
to work together. And, you know, that's where
Mr. Howell is trying -- geing to have to decide

whether this is going to work or not.
UNIDENTIFIED SPEAKER: One other
THE COURT: Okay.
UNIDENTIFIED SPEAKER: I was over in
an attorney's office yesterday afternoon. And

this is the buzz all over this place, this

_perﬁdnal attack on me, and it almost- looks like’

I've been sanctioned all 6ver the place.
- It was a personal insult in its

tact, deliberately meant to be published.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: And then --

THE COURT: As to -- as to =-- as to
the violatioﬁhof the gag ordex, Mr. .Rohrer hés
accepted full responsibility.

Do you have anything else to saf in
terms of the violation of the gag order and then

we'll get into some of these other things about

ATLTHA  KAMATUT T DT R T MAM ARl Anrh
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discovery and when can you get it and all this
other stuff. Again, we need to have a formal
pretfiai.

I'il tell you what my idea was about
timing on the pretrial, but anything aé far as
the gag order so I can'get off-the record.

| UNIDENTIFIED SPEAKER: ' Just very
briefly, your Honor, I feel that there should be
,én‘entry from the Court éanctioninglﬂfi'Réhféf-m—“
even if it's just in writing that hé violated -~
there was a violation 6f the gag order and that
the prosecutox's.offiée-did nothing as far as any
discovery violations that should be released to
the press'because‘we've had two black eyes,
neither one of them being warranted, one of them

claiming that the filing of the murder charges

were political and now this personal assault on

ne.

I think there should be something
redeeming ﬁe and especialLy when he's
articulatiﬁg to the press about sanctions against
me guid pre guo. | | ,

THE COURT: Okay. ALl right. Dick.

UNIDENTIFIED SPEAKER: Your Honor,

we had a motion for sanctions actually prepared,

MTER MORTFY RFPAGTTEG Q7 2_FTR0Q
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your Honor, but I think we'll defer at this
point. Obviocusly I'll have to concur with Phil
here, I think this was -- was intended. This was
drafted -with the intent of being ﬁublished to be
honest with you. That's what it appears to be.
And it certainly whatever =- even if
it's true that Phil had a‘disboﬁery situation in

common pleas court, what's that got to do with-

this case, in juvenile court. BSo I can't think

of any other reason (unintelligible).

For the record (uhintelligibléj, I
am the chief prosecutor on this case. If Mr.
Rohrer wants to make ény contact with my office,
he is to make it with me.

THE COURT: All right.

UNIDENTIFIED SPEAKER: Mr. Hoover is
going to bé my ?ssistant. He is goéing to assist
me-with it. 1It's a.very delicate and
sophisticated and conmplicated case.- But I am the
chief prosecutor. 1It's my case. So there should
be no reason for him to ever even mention Mr.
Hoover~égain.

THE COURT: Okay.

UNIDENTIFIED SPEAKER: Other than

that, T don't have anything else.

MTRE MORTRY REPORTTRG  937-227-529%
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THE COURT: Okay. All right. Okay.
Anything else about the violation of the gag
qrder? Okay. We're going to go off the'reco;d
in regard to that. |

'{Théreppon,_the proceeding was

conclﬁded.}
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-stenographically -and thereafter ‘reduced to ' -

STATE OF OHIO )

COUNTY OF MONTGOMERY )} $S: CERTIFICATE

I, Monica M. Wiedenheft Wright, a Notary

Public within and for the State of Ohio, duly

commissioned and gqualified,

DO HEREBY CERTIFY that the above~named
taped prbceeding was reduced Eo'wfiting by me
typewriting.

I FURTHER CERTIFY that I am not a
relative or Attorney of either party nor in any
manner interested in the event of this actlon.

IN W;TNESS WHEREQOF, I have hereunto set

my hand and seal of office at Dayton, Ohio, on

this 2nd._ day of -~ April ., 2008.

-- 7 ] RPR
OTARY PUBLIC, STATE& OF OHIU
My commission expires 9-2-2009
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IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIC

JUVENILE DIVISION

P FILED
IN THE MATTER OF: Juvenile Court CASE NUMBER: 20720309
TIMOTHY D. BYERS OCT 24 2007 endRy

ALLEGED DELINQUENT CISIHE COUNTY, OHIO
Michael D. McClurg, Juvenlle Judpa

At the hearing of September 28, 20607, the Court addressed the issues of closure fo
the press, the use qf the child’s name, and related GAG orders. '

An Entry was immc&iately filed stating the Court’s position on these mateers, 'I‘ﬁe
Court, on the record, at the hearing, had clearly indicated that the access allowed was to
the press te report to the public and not to allow the general public in these proceédings.
The Court further issued a' GAG order to counsel in this case, prosecution and detense.

Thrc;ugh inadvertence and oversight the following three (3) paragraphs which
were in the Court's draft, did not make it into the formal entry journalizing the hearing.
The CO!:!I‘% no;w wishes to make these three (3) paragraphs a part of that Order and Entry.

Those paragraphs to be added are as follows:

The Court has provided a reasonable a!tématiﬁ to complete closure of the
proceedings.

The Court further wanits to make it clear that the access allowed is to the press to
report to the public and not to allow the general public in these proceedings.

The Court further issues a GAG OIder to counsel in this case, prosecutior . and
defense, to not discuss this case in the media, so as to not affect the fairness of th.se

proceedings.

e



The above paragraphs were to be placed in between paragraphs eleven (11) and
twelve (12) in the previously filed entry of October 1, 2007.

~Michael D. McClurg B
Darke County Juvenile é

The above are the Orders of the Court.

CC: David Rohrer, Defense Counsel
Richard Howell, Prosecution
Jose Lopez, GAL




IN THE COMMON PLEAS COURT OF DARKE COUNTY, OHIO

P L™

IN THE MATTER OF: ¥ duvenile Gourt cagl

NUMBER: 20720309

T
b 23

(AN UNNAMED CHILD) NOV 29 g

ALLEGED DELINQUENT CHILD DARKE COUNTY, OHIO
Michae! D. MeClurg, Juvenile Judge

On the 11" day of October, 2007, the Court conducted a hearing inﬁolving an
article that was published in the Greenville Advocate on October 9®, 2007 to determine
possible violations of a preﬁious Court GAG Order. The Cowrt had previously sealed the
file, and therefore filed documents were not to be released without the Court’s
permission.

Present were David Rohrer, Defense Counsel, and mm Howell and Phil -
Hoover from the Prosecutor’s Office. Part of the hearing was on the record and part was
off the record. |

Among other things, the Court explained to counsel that it did not want them to
play games; that the file wasn’t that old in terms of discavery, or its’ process; that
Juvenile Court was different than adult crimina] cases and that counsel needed to be
. aware of those differences and the Juvenile Rules.

. The Court indicated that this hearing was an attempt to explain the Court’s
e;:pectaﬁons of .case management; that it would not allow the case to be tried in the. press;
and that the Court could remove, but didn’t want to have to remove, counsel from the
case. The Court also talked about the additinr-xal sanctions (_}f fine and jail. |

Discovery time periods were discussed; a formal motion to show cause was

discussed but not filed by the Prosecutor’s Office; the discovery process in Juvenile



Court was discussed; and varions other case related matters were discussed, including
_ where this case was headed, including the S.Y.0. possibility, the competency exam, and
anew GAL. |

An- oral motion was made by the Prosecutor’s Office to strike any personal
references made in the recent motion and newspeper article as to opposing counsel.

- Mr. Rohrer accepted futl r-esponsibility f_'or violating ﬁe IGAG Order, and
indicated how he thought it happened,

The Cpurt has purposely delayed publication of its ruling on this matter to see if
t'hc newspaper article would go further than publication locally and it did not. The article
itself did not address any of the specifics that the Prosecutor’s Office was upset about as
far as any personal attacks. It goes only so far.

The Court is concerned not only with a violation-of a Court Order, but is
extremely concerned thh both sides making personal aitacks through filings or the Court
process. -

‘Tt must stop and will not be allowed. _

The Court hereby sanctions Mr. Rohrer and considers hfs Motion to Compel to be
Moot as discovery is complete to this point.

Findi-ng a violation to have occurred, Mr. Rohwer is fined Five hundred dollars

(8500.00) and sentenced to throe (3) days in ja

Mr. Rohrer’s sentence and fine are suspended and the sanction is purged if there

are no further violatiors of the GAG Order and no further attacks of a personal nature, in

writing or in any Court procedure.



The m;)ﬁon of the Prosecutor to strike the reference in the Motion to Compel, as
to any personal attacks, is hereby granted and said lmMe is Ordered stricken,

Mr, Rohrer has never had any problems with this Court. In the heat of battle, he
let his emotions get the best of him, He madé a mistake that he has taken full
responsibility for. |

M. Rohrer needs to regroup and move on. He has a 10 year old that needs his
help and shouldn’t be placed in the middle of a personal conflict. -

The Court does not wish this part of the proceéding to detract from the important

job ahead on this case and we need now to-concentrate on these proceedings, going ghead

Y ,‘

—Mfichael D, McClurg
- Darke County Fuvenile Judge

in as fair and impartial 2 way as possible.
The contents of this Entry are sealed and are not be discussed.
The above are the Orders of the Court.

CC: Richard Howell, Prosecuting Atiomey
David Rohrer, Defense Attomey.

Attachment {Daily Advocate article)
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Complaint filed
Defense attorney for 10-year-old boy files a.
motion to compel discovery against DC

Ikded Toure Woerda s
Il s live music by
Greta Clingan, playing;
die and harp, Bj
pieces ware displ
the mill by artisi of thg
Jamee Michas! Kahi

TR

prosecutor Phil Hoover 5" House on Nov 7 and
) . . = asm.tespm.
By Christina Chalmers with the Darke County Juvenile
Advocate Corregpondent Court in an effort to obtain all

echulmere@duilyndvorais.com

information and evidence that-

the Prosecutar’s Oifiee -and
Attorney

for the minor child has been theboy ,
handecuffed by the Darke As of Friday, he had not
County Prosecutor’s office in  received the infurmation.
preparing en sive and
adequate defense for the minor  because he stated that there had
ild by withholding discovery™  already been two hearings con-
This statement was in a docted end he hed y
Motion To Compe! Discovery by talked to  Hoover last
Pavid Robrer, a for the Wedneaday
10-year-old hoy accused of stari- According tp the court docu-
ing the Sep. 16th five. The ment, this request has not been
motion was on the minor’s  filled.
- behalf Friday . At time, Hoover's office
On Sep. 27, Robrer filed the  was closed and he was not avail-
initial Request For Discovery able to comment.

Guideline for political letters

Effective Manday, October 29 at 9 e.m. our standard guide-
lines for political letters will be observed. -

Letters involving emy upcoming issues at the polls on
November 6 will be limited to 2 maximum of 600 words, No
exceptions. .

Please be dvised that while policy allows 600 word letters,
The Daily Advocate still recommends keeping letters brief and
to-the-point. They will reach more readers,

E-mailed letters will be verified by return e-mail, Typed or ]
hand-written letters must be clearly legible and have a day-
time phone number for verification. Letters that canmot be
verified will not be published. All letters must incude the
community you reside in, .

Oclé‘)ezegilina for receipt of political letters is 9 a.n. Monday

Watch for our special political edition of The Daily Advocate’
to be published on Nov. 2.

A moratorim on all politice]l editorial content will be
observed starting with the Saturday Nov. Nov. 3 issue,

HAT'S INSIDE

. Assisting Prosecuting .
- GREENVILLE - “Counsel Phil Boover may have regarding

Rohrer filed the complaint

i gl B e s
RPN

PR
Lot

t_. :fp: _:n.

Thornhil
tour of d

By George Starks
Spuris,
gsiarks@dailyadvocate.com

ANSONIA —  When
Ansomia  native  Daniel
Thornhill enlisted in the
United States Army five years
agp, litlle did he know where it

b might lead him.

After two tours of duty in
Iraq, and now deployed in
istan with the 173rd
Airbourne, Thornhill is back in
the stetes for an 18-day stay
with his family in Ansonia.
According to Thornhill, stay-

' ing alive end performing your

given duties in a combat situa-
Hon is a job in itself He gives
credit where credit is due.

“l can thank my drill ser-

§ geants for my ahbilily to react

gnd not even have to think

24 about it,” said the 28-year-old




' DELINQUENT/UNRULY CASE DOCKET
ov 14, 2008 | . . PAGE

"ge No... 20720309
- ncerning BYERS, TIMOTHY D

1

0y 21/2007

—-SE FILED BY JASON MARION
YERS, TIMOTHY D
~2 SURREY LANE GREENVILLE OH 45331

3 /21/2007
" BRGE 01 SEC #_2909.02 AGGRV ARSON

9/21/2007
' ARGE 02 SEC # 2903.02 MURDER

19/21/2007
* ARGE 03 SEC # 2903.02 MURDER

19/21/2007
' ARGE 04 SEC # 2903.02 MURDER

9/21/2007
* ARGE 05 SEC # 2903.02 MURDER

19./21/2007
.aRGE 06 SEC # 2903.02 MURDER

y~/21/2007
‘BSE SET FOR DETENTION HEARING ON 09/24/2007 AT 8:30 AM.

1 721/2007
'ASE SET FOR DETENTION HEARING ON 09f24f2007 AT 8:00 AM.

) /2472007
JETENTION HEARING

\ f24/2007

‘ASE SET FOR INITIAL ON 10/01/2007 AT 8:C0 AM.

t f26/2007

UDCGMENT ENTRY: PLEASE BE ADVISED THAT TIMOTHY DOUGLAS BYERS CAN BE
. LEASED FROM THE SEGREGATED POPULATION INTC THE GENERAL POPULATION OF
{ 3T CENTRAL JUVENILE DETENTION CENTER
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DELINGUENT/UNRULY CASE DOCKET |
Nov 14, 2008 | :  PAGE

~Case No... 20720309
Concerning BYERS, TIMOTHY D

 0s,25/2007

COMPLAINT FILED AMENDED COMPLAINT FILED BY THE PROSECUTOR'F OFFICE

_0p9/25/2007

ENTRY PLEASE BE ADVISED THAT UNNAMED CHILD CAN BE RELEASED FROM SEGREGATED
POPULATION TO THE GENERAL POPULATION AT WEST CENTRAL

59/26/2007

JUDGMENT ENTRY: MOTION THAT THE ENTIRE FILE OF UNMAMED CHILD SHALL BE :
TSEALED UNTIL MATTER BECOMES SYO PROCEEDING. PRESS COVERAGE IT IS AN ORDER
J¥ COURT THAT PRESS AND NEWS MEDIA RBE ALIOWED TO ATTEND COURT HEARINGS ON

THE FOLLOWING CONDITIONS: SEE ENTRY FOR CONDITIONS

T)9/28/2007 |
CASE SET FOR EVIDENTIARY HEARING ON 09/28/2007 AT 10:00 AM.

L0/01/2007

ENTRY, FINDINGS FROM THE EVIDENTIARY HEARING HELD ON 09-28-07, JUDGES ORDER
—T0 THE PRESS

10/01/2007

¥ 'RANDUM IN CPPOSITION TO ENTRY OF PRICR RESTRAINT

10/01/2007
" TUDGMENT ENTRY

10/01/2007

JOTION FOR EXTENSION OF TIME, FOR FILING FOR SERIOUS YOUTHFUL OFFENDER
JISPOSITION UNDER R.C. 2152.13

—19/28/2007

¢IEMORANDUM REGARDING WDTN-TV'S REQUEST FOR ACCESS TCO PROCEEDINGS

19/28/2007

MOTION TO ALLOW DAYTON NEWSPAPERS, INC. TO TAKE PHOTOGRAPHS OF AND
~PUBLISH THE NAME OF CHILD IN ITS NEWSPAPERS

19/28/2007

-“EMORANDUM OF WHIO-TV-7 IN SUPPORT OF ITS REQUEST TO ATTEND, PHOTOGRAPH
ND BROADCAST COURT PROCEEDINGS
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' DELINQUENT/UNRULY CASE DOCKET
dov 14, 20082 .

“lase No... 207203098
Je—<erning BYERS, TIMOTHY D

PAGE

39/2B/2007
OTION TO CLOSE PROCEEDINGS TO THE PUBLIC AND MEMORANDUM

—9/27/2007
4OTION FOR EVALUATION OF COMPETENCY OF MINCR CHILD

9/27/2007
NOTICE OF APPEARANCE; REQUEST FOR DISCOVERY

19/27/2007

EMERGENCY MOTION FOR RELEASE FROM DETENTION AND PLACEMENT WITH GRANDPARENTS

19/27/2007

ENTRY SETTING A EVIDENTIARY HEARING ON (02-28-07 WHICH WAS SENT TO ALL PRESS

0 PRESS AND NEWS AGENCIES

u9/27/2007

T NTRY JUDGE APPOINTS JASON ASLINGER TO BE THE GUARDIAN AD LITEM FOR UNNAMED

HILD ON 09-27-07

ir'91/2007
RDER

A0/0r/2007
~NTRY

~0/15/2007
CERTIFICATE OF COMPLIANCE AND REQUEST FOR DISCOVERY

- 8/15/2007
MOTION TO COMPEL DISCOVERY

' 0/23/2007
ENTRY

0/24/2007
ENTRY
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DELINUUENT/UNRULY CASE DOCKET

ov 14, 2008 ' PAGE

“age No... 207203209
onqerning BYERS, TIMOTHY D

4 -

11,21/2007

OTION FOR AN INDEPENDENT FORENSIC COMPETENCY EVALUATION OF TIMOTHY D.
3YERS

' 1/29/2007
SNTRY

2105/2007

..NTRY SETTING MA.TTER FOR A HEARING ON THE ISSUE OF THE COMPENTENCY OF
"AID MINOR CHILD

12/04/2007

" EMORANDUM IN OPPOSITION TO STATE'S MOTION FOR AN INDEPENDENT FORENSIC
IMPETENCY EVALUATION OF TIMOTHY D. BYERS -

12/06/2007
wNTRY

~2/27/2007
CASE SET FOR COMPETENCY HEARING ON 01/22/2008 AT 9:00 AM.

1/2007

SUBPOENA ’
DR. BERGMAN SERVED BY BRENDA BURNS ON 12-31-07 - RACHAEL RANDOLPH REC'D
JBPOENA AT 12 W WENDER RD., ENGLEWOOD, OH ' :

01/10/2008
JTICE TO PRESS AND OTHERS

01/11/2008
JTION FOR CORTINUANCE

61/11/2008
TTRY

23/25/2008
JUNT 01 DISMISSED

/2572008
SOUNT 02 DISMISSED




DELINQUENT/UNRULY CASE DOCKET
ov 14, 2008 PAGE

Tase No... 20720308
or~cerning BYERS, TIMOTHY D

33,25/2008
OUNT 01 DISMISSED

33/25/2008
OUNT 03 DISMISSED

33/25/2008
ODNT 04 DISMISSED

n3/25/2008
~OUNT 05 DISMISSED

~3/25/2008
LOUNT 06 DISMISSED

T3/25/2008

DISPOSITICN OF CCUNT Ol
09-24-07 DETENTICN HRG, DETENTION IS REQUIRED TO PROTECT THE PERSCON AND
ROPERTY OF OTHERS OR THOSE FROM THE CHILD
0-01-07 DENY, SET FOR PT, HOUSE ARREST UNTIL FURTHER ORDERS BY THE COURT,
AJ "ERNATIVE SCHOOL PROVIDED BY GCS, TEMPORARY CUSTODY TO TAMMY REED,

m IASE FROM WCJDC, PLACE ON PT SUPERVISION WITH THE PROB DEPT, ATTEND DCMH
«3/25/2008 '

TESPOSITICN OF COUNT 02

0-01-07 DENY, SET FOR PT SEE ORDERS IN 18T CHARGE
03-25-08 DISMISSED CHARGE OF MURDER, JUVENILE FOUND TO BE IMCOMPETENT TO
STAND TRIAL AND UNRESTORABLE, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER
© 151.04A6C OF THE ORC, REFER TO ATACHED ENTRY COMPLETED BY CSU REGARDING

. RDERS FOR DEPENDENCY, JUVENILE'S FILE WILL REMAIN SEALED, GAG ORDER WILL
n3/25/2008 '

LIBPOSITION OF COUNT 03

16~01-07 DENY, SET FOR PT SEE ORDERS ON 1ST CHARGE

T3-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
') STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS
COOR ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF THE
ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR




DELINQUENT/UNRULY CASE DOCKET

v 14, 2008 ) PAGE 6
-ase No... 20720302

»cexning BYERS, TIMOTHY D

J3,25/2008 ’

ISPOSITION OF COUNT (4

-3-01-07 DENY, SET FOR PT, SEE ORDERS ON FIRST CHARGE '

12-35-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
" . STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS

JURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151.04A&C OF

+HE ORC, REFER TC ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

“3/25/2008

DISPOSITION OF COUNT 05
10-01-07 DENY, SET FOR PT, SEE ORDERS ON 1ST CHARGE

3-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE INCOMPETENT
3 STAND TRIAL AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS .
COURT ORDERS, JUVENILE FOUND TO BE A DEPENDENT CHILD UNDER 2151, 04A&C OF
=g ORC, REFER TO ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERS FOR

.3/25/2008

TISPOSITION OF COUNT 06
3-01-07 DENY, SET FOR PT, SEE ORDERS ON 1ST CHARGE

v3-25-08 DISMISSED CHARGE OF MURDER, JUVENILE WAS FOUND TO BE TNCOMPETENT

AND UNRESTORABLE, DISMISS ALL CHARGES AND VACATE PREVIOUS CCURT ORDERS,

" JVENILE FOUND TO BE A DEPENDENT CHILD-UNDER— 2—1—5%.—64A&G—9F—THE—ORC1_HREEER__
> ATTACHED ENTRY COMPLETED BY CSU REGARDING ORDERE FOR DEPENDENCY,

B :7/2008

_ASE SET FOR COMPETENCY HEARING ON 03/25/2008 AT 1:00 PM. | |
~1/01/2008 '
JUDGMENT ENTRY:




Office of Disciplinary Counsel v. Levine (Order of Suspension) Page 1 of 2

NO. 23895

IN THE SUPREME COURT OF THE STATE OF HAWAI'I

OFFICE OF THE DISCIPLINARY COUNSEL, Petitioner,
Vs,

STEPHEN A. LEVINE, Respondent.

DISCIPLINARY BOARD'S REPORT AND RECOMMENDATION
FOR THE SUSPENSION OF STEPHEN A. LEVINE
FROM PRACTICE OF LAW FOR A PERIOD OF 30 DAYS
(ODC 97-195-5389)

ORDER OF SUSPENSION
(By: Moon, C.J., Levinson, Nakayama,
Ramil, Acoba, JI.)

We have considered the Disciplinary Board's Report and Recommendation for the suspension of
Respondent Stephen A. Levine from the practice of law for a period of thirty (30) days, the hearing
committee's recommendation for a suspension of six (6) months, Petitioner's arguments for a suspension
of three (3) years, Respondent's arguments for a reprimand, and the record. The Disciplinary Board's
findings of fact and conclusions of law are supported by the record. We impose a six (6) month
suspension.

In sum, Respondent Levine, while a Maui County deputy prosecutor, appeared in the circuit court of the
fifth circuit on behalf of a criminal defendant in violation of Rule 1.7(a) of the Hawai'i Rules of
Professional Conduct (HRPC). During his appearance, Respondent Levine misrepresented to the circuit
court that he had the permuission of the Office of Disciplinary Counsel to represent the criminal
defendant, notwithstanding that Respondent was serving as a deputy prosecutor. Respondent's
misrepresentation violated HRPC 3.3(a)(1) and HRPC 8.4(c). Respondent Levine misrepresented to his
employer that the Office of Disciplinary Counsel approved Respondent's representation of the criminal
defendant. Such misrepresentation violated HRPC 8.4(c).

In support of its recommendation of a thirty-day suspension, the Disciplinary Board found, as mitigating
factors, that Respondent Levine possesses an exemplary record and reputation in the community, that
Respondent Levine had no prior discipline, that Respondent Levine acted without a dishonest or selfish
motive, and that Respondent Levine was unlikely to repeat such behavior. In consideration of the
appropriate sanction, we have carefully considered the mitigating factors found by the hearing
committee and the board, as well as the lengthy passage of time from the incident until completion of
these disciplinary proceedings. We view an attorney's misrepresentations to a court as a matter of
extreme gravity. But for the mitigating factors, including the passage of time, our grave concerns
regarding an attorney's misrepresentations to a court would have resulted in a significantly greater
sanction. In light of the above, -

htip://www.state.hi.us/jud/238950rd.htm




Office of Disciplinary Counsel v. Levine (Order of Suspension) Page2 of 2

IT IS HEREBY ORDERED that Respondent Stephen A. Levine is suspended from the practice of law in
this jurisdiction for a period of six months, effective thirty (30) days after entry of this order, as provided
by Rule 2.16(c) of the Rules of the Supreme Court of the State of Hawai'1.

DATED: Honolulu, Hawai'i, November 14, 2001.

http://www.state.hi.us/jud/238950rd.him 5/12/2009
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